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ILL/%  ET  EXCELU""  D.  D. 

ALEXANDRO 

A  SANCTO  UITALI, 

^»*rTl  FONTANELLATI,  ET  BVSATI 
^        MARCHIONI  B£Lf  ORTI.  &c. 

iVenire  plerumque  folet  (  ILL.me  ^ 
I  CELL  M^  DOMINE  )  vt  minimi 
tnaiorigratiavaleant,  &  pr*ter  Parentun! 
^mnrescollieantctiam  fortun»Ku_  j.  . 


t^UtS^yim  nuiv.'*-  -  -«'--'''fgalis  tomo 

^^g,-::^^^^aaenus  editis  dotatus  nafcitur  aPatr  ' 

"^^us^^  j  «tdotalemopulentiamfrontepraferre 
V^L  nroderat^^rLr  illi .  &  fecuritas  acceffifl-..  '."'fipa. 


frocini-  tuo  f^barites,vt  non  tam  "tuhpretio,  q,tm'!f.'e 
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fortunarent  aufpicijs  Quin ,  fi  Ubram  ipfqm  confulerem 

{^/mL        Cuiiis  'vis  fieri  libHie  munus  f 
Fefiind  uhiymdictm  farare^ 
haud  vereor,  qutn  tuam  maxim^  clientelam  ambiret .  Inui- 
tat  qulppe  humanitas  tua  ^  qua  reliquas  eiufdenti  operis 
partes  excepiftleru^^tionis  tuae  intimo  penetrali  dignatas  , 
vt  fplendidos  tuos  Penates  adtre  audeat ,  tuoq;  infcrlptus 
nomine  non  vt  hofpitetn,  fcd  vt  domefticum  ,  &  familia- 
rem  iam  fe  fpcret  admitti.  Et  quidem  haud  nouum  cftDo- 
mum  Vettram  non  Glorix  folum ,  magnifquc  titulis ,  at 
Ingcnijs  etiam^  Literifqs  lUtuilTe  .  Viuunt  in  hiftoricis  pa- 
ginis  veftrorum  Hcroum  nomina  .  Ornant  atria  veftra  ge- 
ncrofie  Maiorumimagincsi  quorum  alij^velpatirijs,  vel  pe- 
regrinis  Infulis  claruere  >aIios  animi  cclj^Udo,  ciuiiifque  Pru- 
««M«jn»-  deotia  adSummas  extulit  PraefcduriS^i  alios  bellica  Virtus 
^n^us  aeternitatl  commendauit .  Meruit  Q^^s  Veftra  ,  &l  ob&^uia 
TmB.'  populorum,  &  Principum  affinitiit«:^^ilf^  quaequc.» 
honorum  infignia « &  ^  quod  fummum  eft  faelicitatis  praefi- 
dium,  meruit  conftanttPietatis  cultuCaeUtumfauorem .  Sed 
intertot^actanuGentillutti  ornametftaamnibus  ferm^  hae- 
reditariuseft^autfingtdtsinnafcitur  eximius  inrngenuasdi- 
'«fqiplinas  amor  .  HunC  i  Proauis « Atauifque  repetere  ionr 
gumeflet  /imm6  fuperuacaneum  illitjs  teftimonia  hinc  iti* 
dc  acc^rfere ,  cuius  |n  te  compehdiiim  habemus .  Quifquis 
UcmfH^.  tuorum  indiccm  pcruoluerit;,  vbilaudaueritGuarinos, Anfel- 
mos,Obizos,rcUquofq;  ingeniorum  Mxccnates^  cum  te  ref-- 
pexerit,intcfcnLictauitosanimos  confluxilfc  .  Qiiam  lucu- 
lcntum  intra  domcillcos  larcs  cxcitafti  bonarum  ArtiunL_ 
Mufaeum  !  Quam  vberi  crudicionis  omnigcnx  fupclleclile' 
Sapientiae  domicilium  inflruxilli  !  Ncquc  horum  apparatu 
frueris  tantum  Spcdator  otiofus  longc  abhorrens  ab  eorum; 
inutilipompa,quibus  ignaris  etiam  feruilium  literartim  {yt 
IZn^mt-  argutfcmoraiisPJiilofophus)//iri/w»/«^<jr»w  infirumenta, 
i^oMm      csnathmtm  &mamenta  funt»  at  praeter'oculos  verfatiiem 
ettamad  omnla  mentem  in  Mufartun  confortio  exerces. 
Quamobremmtrumnoneftdediife  teliteris  acdiumpartem, 
quibus  capacem  animum  addixifti.  Quicunque  ta  te  com- 
mendantdigaumegrcgio  Sanguine,  yirtutum  nitorem,  In-r 


tegri- 
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tegriucem^  Prudcntiam,  ComitatezniJBeiidkentiam ,  &  ci!u- 
iam  io  egentium  fubiidium  maoiim^  ^knt^cclfx  Indoli  ad- 
didlfle  cectilcum,  habere  te  domigrauidtfnam  vitae  Scholam 
6l  quotidi^  iater  toc  monim  Magiftros  nou  &u&rk  veriari . 
Audio  iilhic  inter  iediora  Erudicorum  volumina  lucubrar 
tiuncuias  etiam  meas  locum  obtinuifle « &  ^  quod  gloriari  ma- 
ximfc  pofltmt»  gratiam  iegentis .  ^^Ji^^ 

Q»id  quid  id  efi  adiuvgt  meis ,  t^-tr, 
iauno  tuis>  vc  cum  ilihic  inueneric  in  tabularijs  urmit 

^  f      />  Triflib.l. 

fojitos  ex  ordtne jratres  \jcUg.pr. 
illis^fibique  tam  bonum  contigiffe  Dominum  gratuletur, 
Tibique  perenne  teftctur  Authoris.  Obfequium.  Vale. 

Datum  Mediolani  in  Collegia  D.  Alcxandri  dic  lexco 
menlis  Scptcmbris  anoo  i.^^x» 

Cxccil.  V. 


Addiaiffimus^acOWcqucntiis.tjj^^^j^ 
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CANDIDO,  ET  BENJEVOLO  * 
LECTORI, 

)Kiiicrfam  y  eamqtic  'vberem  de  dote  materiam , 
et  controuerfas  circa  ipptm  emanantcs  fnb  trt- 
pltci  titulo  rejtrtngimiis  .  In  pri/no  agtmus  de, 
kJ^ii'^j\VAJ^l  nattira ,  ct  condttiombns  dotis  ,de  fngults  mem- 
^'^^v^  isJ^^I  bris  eiufdem  y  et  decaufis .  In  fecundo  de  acitoni- 
hus  ,  6t  ohUgationibus ^  exceftionibus  ,  etfrtuiLegtjs .  In  tertio  de 
Imto  dotis  attentis  iursum  mtmkiptiiium  varijs  dtffofitioni^ 
hus,  In  hoc  twlumine  ea  4tb/biuuntur ,  quA  fertfnent  ad  fri" 
mumtitulumireliqtsd,  quA  fertinent  ad  fecundum^ettertium^ 
Idta  methodoferfieiemus  in  fequentiyquoderitvoiumen  fecun^ 
dum  de  dote .  Dehac  oferis  diuifione  certiorem  te  facere  oferM 
fretium  duxs,  Amsce  Le^or,  ne  farte  in  iedione  fntfentis 
iuminis  arbitreris  ofus  in  isac  materis  abftiutum ,  et  in  fiu-- 
ribus  mutiium,  tS-  mnncum,  Attente  feriege ,  qu/t  in  hoc  con^ 
tinentur  ,  modicum  ft^fiinens ,  qu£  defidttmstwr  in  fequents^ 
quod  iam  gemit  fub  frM ,  JntcrimFaie. 
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^^'^{'iJpre^rie  ftJos,preitt 
pr*fent  imftiftum 
fertimet  .  * 
\Att  dos  ctntinetfr  inter 

f^eciesdonAtitnis.  3 
a  An  dos  confiftdt  in  dliqne  inre  ,  fiie 

~~vniuerfilt\fitie  pdrticulari ,  14 
t  Anrttio  doiis  com/>/fat  im  rtims  iff* 
dotslibus ,  snpociistn  tli^uo  lurepar-- 
ticuUri,  ^ 
^rxplicstur  inqiiv  proprte  ccnft(}*i  rn- 

tie  dotts . 

p,-a.  x,An  ics  qno»^  domininm  trMjeU 
^         ^d  msritHm  >  »n  ver»  perttneMt  *d 

vxorem  ♦  .   J"^ 

3  Andos  prcm^fl'^  >  &  *dhuc  no^W^^ 
fit  proprfT-tm-r 


c  JIIX/V  Premi§oftfnplicit}rf»c-f*Mnti 

'^'^''"fy^ns  tfoti^  ftt  neminstusysn 
j.nsrtPetenJnconfolidstM  im 

n  P^rttctti^"  omntM, 


rwim- 


nstiene  sntennftiis  tpropter  nuptUs^  de 
eirrbis,  ^fimilibns .  *  7 

t^An,  efun  diets  fnnt inpr<cedentibns^ra' 
netionibus  .intelligend*  (intex  cfuocunpe 
iure ,  qudcunqne  CMnfd  tentrnhnntnr 
nnplinprohibitn,  7^ 
l^BxfltCMntnr  e*  emnid  ,  5'»/ pertinentti 
dotemexpref*m  jpromijftm  >  &prnfnm- 

pttm  .  84 

^otuodo  tMxtndd  fit  des  pr*fumpt*  > 
qnnnde  nen  cenfint  de  certd  qnnntitMti 
eenftitntM ,  9^ 

1 6  Nonnulla  dubiM  (]uoAd  Jotem  prMfnmptMnt 

in  fecurtdo  mttrimonio  ,  (>  ■vlteriori- 

.  10  r 

17  jixpitcMntnr  e»  emnin,  ejnt  pertinent  Mi 

do'e'»  ^l^tmttMm,    non.<ftimMtMm  i  \  7 

1 8  /)//«« »/«r  ufus ,  /« ^ 

 #  >     MfmAtio  /acut  v^Jz 

TTomm,nee  ne . 

'^''t:!^'"'  Pertinen^\^d 
eentrMaii,„uptus,  ^me 

ioEno^antHrplurin,M  jubiM  de  dete  eelfl 
fMtspoftcentrsaum  mMtrimJ^'"'^'^' 

^rDe  dete  c^^^frfMtM poft centrM.l^''^^ 
meninm ,  '-*tri. 

1  a  Explednntnr  nennnlU  digicnle.*      '  ^ 7 


'^'dMtfli,^^'':^^edi,U,: 


''!^-neWe7i:T'^^^^^^^^ 
^7^.^P^^^^ntur::{'^^-Atnt^ 


Google 


Index  Ticulorum  , 


itExfediiiitir  "slla  fmntd,  tfudfertheiit Md 

dotem prcfeitif/amj  &  sJiteitfittMm .  2  8 
t^De  dttis  CMufd  t^ctenti  necef*ri* .  291 
}0De  fMufd  eficieittc  detis fukfiAUriM .    1 07 
3 1  DefMufn  e^cienti  detis  vtluufMtiM .   3  ao 
3  •     CMufMdotis  mMteriMli  .  3  *  J 

j  3  Z)r  CMufM  aotis  formMli  •  337 


DISQVISITIONES  I. 

§.  Ujln  frucius  dotis ^erftfti  feft  folntHm  W4- 
trtmouium  uugtMnt  dotem .  3  }  9 

lAn,&  quMnda  refpe^fit ftufrMttrit d»s di- 
eMtur  CMu{Monero[M»  ^^^^ 

l  AneximMtur  Ptter  MbonerefiliMmftuprt- 
ttmdotMndiex  eo.efuod  onus  doiMncnis 
trMnsferitur  ad (fupTADttm  .  345 

4,A»filtafi'>^r3ti  mortuo  Vitre  (cijit  Mgere 
Md  lezitimMm  C6»fcqueHdtm,  346 
*d  nuiendum  /uSiciMt  cenfenfusyW'- 
ffMtMy  ^flufrantis  Mn  vero  vlterius  re'. 
quirMtur  conjenjus  PAlns  eoniadem.  5  ^S" 

^  Qututm  icmpore  dos  debeatur  ftv^rMt 4  ^er 
J/ufrM/erem,  Mnimmidnti  fpfi  ftufrum , 
sn  z/ero ttmptre Hllfttuirumt  g-iindeheM^i 
tur^  ftue  nubit,  fiue  nonnuhMt .  3^0 

7  Anftuprtter  virginis  eximMtur  mI/  onere 
fMm  dotMndi,  fi  PMter  conftituts  eidem 
certM  dcte  ccn-^rue  ipjat»  mMritauerit . 

^   .5  5^ 

8  An  cerrumfenstenedtur  dtture  f^minmn, 

ifeviiiMtam  ,  qun  nenlithoneft*  vir»* 

9  AnPtftMter  extufetnr  dh  ettere  dotMnat 
— ftufrMiumy  fi  hacfuerit  vilie  ce»diti9»i^' 

I  o  An ftr  vim  eerrumfens  ViduMmy  tetff^rur 
 iilMm  elucere  >  vel  detMre .  

II  Anvidu, (ic Pcrvim  offre^*  ftt  "FM' 
foredota.da.ciUMmuis  ccin.ruam 
dotemftl,.^  tuatriminio  ecnfhH^^^ 

1 1  AfifBi  virginem  nen  corfufit,  (ed  folli- 
ettauit.if*^f"''"'^""  '"f*"*''' 


turiffM^''i<^^*^^*  TJ,  

1 3  An  dtflorMtor  ttneMtur  defUrMtMm  dolMre, 

'  fipejf  AeflorMfiencm  cMdem  f -  fr ofittue' 
rit 

tAAn  l^ii  leuiter  ftUicitMuit  virginem  , 
eumque  cerrufity  extmutnr  """"r 
ftmdttMdil  gp' 


AnudeuitMndMm  pdnMtn  Jotgtitnis  eowt 

trM  frafumttionem  iurts  de  feduifione , 
jeuvirginitate  fu^ciat  frebare  defloru. 

tamfuilfe  it>honeJl.<vits>  364 
16  Jilnomodo  cotra  fr 4t!urn^tionem  iuris  fro- 
barifo^t ,  quedfsminM  non  fuerttfedm. 


ciM, 


36y 


fj  An.,^  quemodo  MimittMtur  frebMtio  (qh. 

trMvirginitMtem  ad libtrMndum  vtoUt7. 

rem  Mb  onere  dotMndt  vioUtMm^  367 
\%  ^omodo  in  controuerfiM  defloratitJs 

J^^^t^^vel  noufecHtM  res  dirimenda 

^uoMdefe^fum  obr^^andi,  vel  ncn  iblT. 

g*ndi  fr£tenfumf  ui>ratorem  Md  dotcm. 

{'l'   36g 

19  ^*»»  /»  ctntrMiHt  JfonfMltbusfftnfM,qu^ 
cenfentiens  fuerit  cognitu  k  fponfo  fine 
CMufM  recedMt  i  ffomfMlibus  .ftffit  eemfel. 
lereffonfum  Md  dotem  fibi  erogandMm, 

^'^-  371 

20  An  fiquis  virginem  feduxerity  flupru' 

*'rit,  (ff  uen  hMbeMf,qHo  iffMm  dotet  ,  te^ 
ncMturfMter  iffius  dotemJiufrMta  coofer- 

.  .  378 

ai  AHtfi ^uts  vielMuerit fdminMm  ^  qu/tvir. 
gentnerMt^  fed  eommuniter  hMbebMtmr 
frotali.teneatureidem  ctngruMm  dotem 
conferre  .^acjt  fuifet  virge ,  3  7 

aa  Animfutatusdejlufroy  fejfit  fedefeuderc 
exctftitne  fu£  imfetenti*  ^d  egeOum 
vitandi  fMnamdotMtionis.  380 
•Xljin  dosirMftore  rapt*  conJHtuendu  ftt  ex 
titule  onerefo,  reffeilu  eiujdem  rufferis . 

f'^-      ,  38X 

34  /^/»  qnoMd  pMnMm  dotMtionis  intelUgMtur 
raftuscommtjftts  fifuellatn  foteJlMte  Pu- 
tris  exijiens  confenferit ,  &  non  PMter . 
f*^-  .  384 

a  J  AnfiliM  confentiens abdueiM,^ nuftu con- 
tru  veluntMtem  PMtris^fof^ Mb  eedem  Pm- 
tredotemexigere,  jgg 

l6  An  fifMminafueritruftM  non  exfnecon- 
trMhendi  mMtrimonium^fed  ex  fineex. 
fltudd  iibidinis  yraffor  teneMfurrattam 
congrui  dotMre .  387 

l-jAnrMftorfrofria  ffonf^  comfrthendutur 
fub  decreto  Concilij  quoMd  fMnum  dotu- 
tionis.  389 

28  Anrafter fdmin^tceniugMf* fubdMturftt- 
nisConcil^,  391 

2  9  An,  fi  Mbduliu  fit fdminu  confentiems ,  qn* 
feftcM  renittMtur,  rMfter  fubiuteMt  f*nis 
Cencilif,  394 

30  ^j» 


50  A$t  rMpttrf^miMd  tioifvt  tffccentr»h»t  c/j 
fed 4lius,fMhiiatHrp*misCoiictltf, 
jtltemilte  tliits.  39  j 

3  1  jinp4/t4  dot*tienisfer  r*ftorem  ficbcAtur 
tflo  itire^ttt  /el»mntedo  pofl  ludicis  fcn- 

icHtidm .  

3  2      djs  g  ftu^rdtore  confHtuts  flu^rAtJt  (tt 
eiujdcmniititrMi     couditioHis  CHmnCtfs 
'ifottftus,  400 
3J  Andesfermttrem  hsreticim  conflituen- 
da filt/tfie  ex  tituleenerefe  ,  (^r  quemedo  • 

401 

3^An  fruiltts  pMrtii  dotis  non  folut^  ^offint 
ctdere  in  extinHtencm ptrtis  falutx.  40 6 

35  An  des  excefiug  con/f/tut*  a  Vatre  fli*% 
Ptffit  <luoAdexctffum  reuocari  ehingrati» 
tudinem  eiuf iem jilit.  4  c  S 

16  Art  dos  con^ift^ab  cxtrtaee  f*mina  ftt 
reuectbilis  eb  in^rttitiicitncm  eiujdcm 

fxminA.  409 

Anftmintdoittt  th  cxtnnce  ohctuftm 
certi  mtirimontf  tpilfit  retrodontie  da'- 
ttnti. 

ilAntjfertie  Pttrisde  denttione  ftHt  filio 
idfinem  ccrti  mttrimomj  y  vtl  mttoris 
dotfs  tb  -vxore  dtfrtndx  ,  jeu  delttd, 
rrddtt  talemdenttione»!  irriUiiitifiUm, 
^Hon  retrodontbitem.  4il 
tq  An  dos  excefftut  promijft  Jcu  dultrtta 
cempUctritiA.  &  i>^'>^>  i*^  ^^i'^*'* 

etttmquoadtxi^um.    4' 5 

■±oAntnc4bus.tnquibi,.  rj/n, 
^    IbeJ^^^odettnte  poicflreuoctrt  dotn. 

,Lpo(f.f  ^f''^  '^-  ; 

^"Inreuccstt  donnticne  prrpter  ingrt^ 
AlAnto'"'"'  r.«,.Htdo(at.teid€m  viucnte, 

^^^^''^^'^^.^''[''Zjycbetnrur  fruatis  tifonis 

^^'"'^'''f:^^! i,r'"-M^ ''''''' 

di>)*'f''   'l'  L.ucctittomm.   

l.Wtn^d^  M[  .   j,^,  (xptirte  dontttr, 

4^ -/e;;^^'''- 


Pr^notionum ,  Difquifit.  &rc. 

reuoctndi  donttienem  a  dontttrio . 


f*T''  ,  relt9(^'" 


Jentnds,*"  -^'re  re- 
4»J 


415 


46  An  mtritus  pfjfit  rcnuntitre  lucro  do- 

til^  112 

47  Anmtritns  promittens  reftituere  tottmy 

^  inte^rtm  doltm  ccnjcttur  rennntttre 
lucrodoitlt.  42^ 

48  Anrenuntittielucre detis  ftftt  permtri- 
tum  pejfit  retriSltri  per  ipfius  credite- 
res,  430 

4^  Anmtritns  >  ^ui  permifit  vxori  de  dote 
fut  difpont  re per  tefltmentum  peftt  illtm 
permifonem  reuoctre .  43^ 
^oAn  exttnte  ^ttntey  qnod  vxere  decedente 
fine  liberismt^itns  lucretur  dotem  re£ti 
trgumentei  cenirtrio  deducttur  quod, 
fi  dcce(fcrit  cum  liberis  mtritns  dotem 
Honlucretur .  4H 

An flttutum  nulltfaift  mentiene filierum 
exiflentium  dt  fponens .  quodmtritnsprt- 
decedeie  vxiirelucrftur  dotclocumhtbett 
etttmft  exttnt  flif  ttlis  vxoris,  4j7 

Anfttnte  jtttnte  l qued  decedente  vxore 

fine  ttberis  mtritus  tacretur  dotcm ,  hic 

etndemlmretur,  fi  -vxor  htbnerit  filies 

jf^  tieceffcfinttntcttus  obitum .  4^0 
j  5  A»yfiftftt,Hm  di/pontt,  quod  ^fivxormn 

fjtbueritltbcrosmtritns  lucretur  doicm. 

etndcmlucrtturfi  vxor  htbucrit  libcros 

fedtnte ipftm  prtdeceffcrtnt . 
54  An.fipreeodem  tempore,que  mtter  dece- 

dtt^dcccdat  ctttm  fl,us,  tpertttnr  mtrito 

U<nstdlucrumdotis , 

^^Anfxmtnaminor(ftnteflttHto .  qued"^^} 
ritus  pofl  mortem  vxorts  ftn,  Ji  .^*" 
creturdotern  ficoni^'t.^'^'''^  ^*' 


dertttm 

ttgrum 


f^^of^fiituerttdete^ 
H^pctere  reflitntiencm 


^6AnJfratutocauettur,quod  r 

^>-  ''-'^'nlucreturJ^,,^'*'''^i^ 
hic  turrctur  ,  /J  ,IU  '  ^ 


vnu 


hpi-re 
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fACf^  ftaludicis. 

rndt'''^^^'''   Itatte  reuoc^rt.  ob  defc   ^^.^ 

;  fe»''"'*'*l'^'edes  dcHtfiiis  prFt   §.  1  Am 


/It 


IndexTitulorum ; 

'"'"^^  ^"^"  Jc'cnt/i  vtriufjue  c^mu^isy 
fcd  cim  t^noranti*  Pstris  dottntis  foJlJit 
hicJctem  tU/tmrefietere,  452 
l  Antndotc^utttiuii  conf^ante  M/ttrimo»ia 
dtrifo^n^rxfcri^tit contr*  vxorem  4 ;  ^ 
4  An  dif^oluto  mdtritnonio  putttino  dtri 
peJJitpr^fcr/p:to  ddittrfus  vxorcm  tnf»n- 
dt  dotalt .  45  y 


itittlligetidM  ftt  dt  fpecietMS  mtutrh  vk- 

Urisf             .  _   .   .  47^ 
17  Ad qnem  fpeEfet  eleWo  in  legtto ,  feu  pro. 
mt(}ic>ne  alterntttn*  v/inij  .  i,ei  ditertmt 
rei  ^rt  dote .  480 


;  AnmtritUi  iitmtitrimonioinutttidoexMtis 
itufa  4  conditionc  feruili  perprttfcriptio . 
nem  acqutrAt  dotcm  putttttu/m  diiendm 
infMMoremvxoris,  _  4T7 

6  Anin  cqfu  mstrimonij  intnlidi  eb  condi- 
tioncmferuitem  ,  quod  val:de-ur  per  mM- 
'nnmiff/onem  ,pr<tfcri^tio  dchctt  tncipert 
iLdte manumijJiontStan 6.  die  m*trimonif . 

Mi  M8 

7  An  centrtcto  mttrimonit  innttidt  cum 
fcientia  vxorisy  i^nortntit  m/uiti^ 
quod  ditt  fuerit  pro  dote  res  tlien/t ,  res 
tllaprxfcribttur  i &cuius  ftuore  .  46O 

8  An  fiaHte  JtttHto ,  aiHod  decedente  vxore 
fine  liberis  mnritus  lucretnr  Jatem  ,  i» 

yptihefi  ,  ^ua  vxor  couirAxerii  cum 


f. 


fctentis  inutliditttis  ,     fundum  ttiC' 
numpro  dote  tttuterit ,  mtritus  tucretur 
dttem,*nfifcus,  461 
9  Anexpenf*  ftci/tper  mtritum  in  dote  pu- 

ttt/uti  fint  deducend/t  exfruiiibus  eiuf 
demdotts^iC^quomodo ,  462 

10  An,fi  mtrttus  putttiuus  plus  expenderit 
ia  eneribus  circa  vxorem  ,  tc  importent 

•   frullus  dotispercepti  ,pcftt  exceffum  exi- 
gere.  467 

11  Antn  dote  pututiut  fruCfus  vltimi  unni 
(int  diuidendi  inter  mtritum  ,  (Jr  vxorem 
eomodo  quo  diuidittur  /n  dite  vcta  ,  470 

12  Anmtrituslegtndo  ttiquidvxtri  cenfeu» 
tur  remittere  expenfts  in  ri  dttuti  fu- 
iiss .  47» 

IJ  An  lc^atum  per  muritum  fa^um  vxori 
intelligttur  facium  tnm  tnimo  compen' 
ftndi  cum  dote .  47J 

Jt^An,^m4ritusvxtriteguuerit  detem  in- 
utltgttur  legtfie  ftmulcum  tmnihns  im. 
penfis  in  etdem fiSfit .  474 
A» le^atum  fadumiib  vno  eeniuffe^ttteri 
pr^fumatur  cum  antmo  compenjandt  cum 
lucrt  dettti  exvi  Jtttuti  dekitt  mtritp» 

^  f*g-  475 
»0.^»  ptomiffa  dote  in certt  fummt  nummt- 

rum,  qutrum fuat  fluresf^ecies^prtmi^i» 


iS  A»  mulier  ,  qujt  promiftt  dotem  marttt 
/^f //f  promifijje  prdfitttonem  vfurtrum 
quoufq}  dotem  foluerttcenfettur .  48 1 
l^An  de!e^4tus  i  muliere^d  promittendum 
pro  ipfa  doteM,cum  no»  fit  debttor  iUius  > 
fi  contcntus  tccepturit  deteattienem  p^t 
dgere  vel  contr4  m^ritum  denegtndo  do- 
tempromijfam  ,  vel  centrt  vxorem  .  48 1 

10  An  vxor pejfu  fdeiubere.  dr  obtigare fe  prt 
mtritt  t»  caiifam  dotis  comunis  fliit.  48  y 

11  An  vxor poffit  fe  obltgare  pro  mtrtto^fen 

cummtrtto pro dott  filtd  non  communisy 
fed preprid  einf  iernmtriti .  48^ 

»2  A»,ft  Pater'  vcl  m4ter  (imul  ^romiferint 
pro  dote  fili.t  communis,  vterg;  obltc^etur 
tcque  ^rtmo  ,  (jr  infolidum .  408^ 

35  An^  fi  vxor princ/pa/iter  tn  prom/fftoyc  do- 
tis,  (fr  exprefse  f e  obltgaucrit  cum  mtriJtt 
Jtnettur fclumodo  exparaphernattbusfol- 
uere  ,4»  etitm  ex  dottlibuf ,  489 

i^Anvxtr,  ^uu  nqui  frincipttit^r  fe  obti. 
^uuit  cum  mtritt^re  dtte  ftin  ctmmnnis 
intetligttur  fe  ebtigtjfe  in  folidum  cum 

eodem^tn  ttntumpro  viriti.  490 

An  ,  (i  ftacuto  ctueatur  ,  quod  fxmina  non 
pf  lfit  fe  obltgare  ,  nec  bon*  futfinc  eertis 
f  b/cmnitttibus ,  pcffit  prodote  dtterins  fe 
tbligareillts  nonferuttis.  49^ 

i6An  mulier  miner  unnis  %  y .  ftf^t  premitte- 
re,(jr  fe  tb.  tgtre  prt  dote  utterius  mutie- 
ris .  494 

27  Anvxor  conflante  itm  matrimonio  pvjjie 
fetbtigtrefrtdote  promittendo ,  feu  i»^ 
tereedendoprotiidi  qi»n  dotem  dtre  de- 
buiffet .  49  y 

%%  An  mutier  (effit  efficdeiter  fe  ohligdre  prt 
dote  ctnferudndd,(lr  re/lituendd  mutieri 
dctttx .  497 

»9  Anpromiffio  dttisft^d  k  mutiere  (ine  cert4 
qutntittte  ,  fedcttttt^in  ipfius  votuntd- 
tem  irreutcdiiliter  tbliget  f  dr  dd  qutd- 
ntm,  499 

10  An  mutiermdier  i  ^.dnnis  pofftt  efficaciter 
fe  ebligdre  ex  cduft  dendtttnis  profier 

nuptids .  yoo 

5  I  An promiffio  dotis  incertd  fimpliciter  fagin 
fcr  pacltim  audum  pariat  titionem  jt^dit 
.  kdbeut  tdcttdm fi/puldtionem .         5  02 


Pr^enotionum ,  Difquifit  ,8rc. 

■    .  i,Mt4t»r  4dfr»H»sreffelt»  etlm  ^etj/ 
47         ^i»hfrcmtfertt  dotem  mulnn , 


|&  A»tH*rit0  tdexigendsm  iotem  fromiffim 


ctmpetdt  *iito  ex  ffipulitucx  vi  1.  vnica; 
vc  pkniusC  dc  fci  vxnr.ad.  'joj 
35  Adquidirtfer»i4tAilto  ex  coitdiliit»e^fi 
monfitnouttt»,  5^ 
34  /^gjd*      rtttiMC  dos  di£t»  imdmcgt  ohti- 
gMtiofiem ,   50^ 

1 5  y^ff  qut  Mttquid  dedit  mulieri  j  vel  giteri 
proes  c4uf*futHri  matrtrnontf  yVtJcilicet 
illud  ddtum  feeutis  nuptifs  fieret  dotist 
rettdhuc  tnte^rttp«l^tp*mit€re  t  &  remi^ 
€*re  ttm  dtium .  507 

16  Am  mandatum  in  C4nf  t  dotis  expiret  mor- 

temaud<ntis  ,       '  508 
lyAm  fi  duo  permiferimt  bemMfm»  retincri 
'vfqt  ad  integram  dotts  fdttsfd^ionem 
'Vterqiintelligdtur  chligttus  tnfolidum. 

f*S'    i02 

38  Anvxor  reliEia  vfufrmnmdri*  k  m*rito 
f^t  vltr»  legutum  vfmsfrmflits  petJre 


dotem . 


39  /T»  vxor  faRAex  te(famento  rfufruRuA' 
ri*  vntuerjdlti  boMerttiaj  mAr/ti  pejfit  dm- 
r*n  t€  vjufrmtiu  extgere  dotcm,  511 
•  40  Att-,fi  vxor  mtm  titulo  tegdti  yfed  titmU 
confiifutionis  futrit  comJHtutA  vfmfrm- 
ffudrit  gemerdtis  tomormm  mtriti  foffu 
dmrMHte  vfufmSi»  exigere  dttem ,  511, 
41  Am,fi  mMritms  iegamerie  Mltqmid  vxorit 
cumprohititiomeyMe  dttem peteret  *dcMl' 
tulaniam  fiiys  legiiimMm  e/iet  dos  ilU 


detr*hendM , 


y«4 


41  An^  fi  maritus  legauerit  vxori  vfumfrm, 
^/«»1  generalem  f  uerum  bonorupro  omni 
eo  ,  quod  iff*  pofiet  prAtendere  in  konVs 
eiufdem  mariti\poJJet  eadem  vxor  fimmt 
exi^ere  dotem . 

43  An-,  fi  dosfuerit  dtta  it(lim*t* ,  (Jr  nu^tid 
moH  fuerint  fecutjt,  res ipj* ,  Mm  Mfinnati» 
fit  re(iitucndA  .  518 

44  An  tnfuppofftione.quod ctiam  ante  nuptt*t 

domtmi»rm  rerum  xjttmatarum  tranfeMt 
inmaritum  vxor  pcffit  agere  ad pretium^ 
adfruiius  tff*r»m  mon  t»itis  n»ftijs, 

4^  /In  ifi  domini»m  ret  dittlis  <tfiim*ttt  , 
efuantumuts  nnpti/t  non  /(quantur,tram- 
fe*t  ia  marttum  >  (jr  hic  non  Joluerit  pre-_ 
tium ,  teneatur  Ad  dMmnmtit  emergeits  Tfi 
hocexcedai  frudus,  5»« 

46  Am  marit»s,emi  traditus  tfi  f»nd»s  dfit- 
trtgtMs  Mfiimntiene  factente  vetiditionemt 
fedcttmi^ontcnormi  rejfeii»  trMdemtis 


mMritus  iomgMm  mor*m  hAbiient  m  l  oh-  - 
uemiemdopro^n^orem,  q»t  interim Jatius^ 
fim4iffol»eiuiOi  periculum  fertimeat  *d 
ipf»mm*rit»m ,  ■ 
ASAitjft  fromifjor  temfore  promiffionis  n.^it 
erJt  foluendo ,  (j-  msntus  ij^fum  ac(  evm 
meritipertc»l»m  ffeiiet  dd  e»»dem  mMrt" 
f»m.  . 
49  Anex  fremilfione  dotis  ficta  martto  *gMi 
vxor ,  *n  mtritus ,  &  *n  requir*turcejJio , 

pMg.  ^    .      ■    j  Jj'^ 

5  o  Am^  fi  mMrituf  fromtfertt  res  im  dotem  d*- 
tMs  refittuere ,  M»t  cert»mpreti»mpro  re- 
bttsp^tfMrtim  itt  rebtts  ,fMrtim  i»freti$ 
refiit»ere,  5*9 

j  I  Ao  vxtr,  q»M  McceftMuityvelpet^t fMrtiin 
im  reims  teme*t»r  4dMCcej>tM»d»mreliq»» 
in  eifdem  rel/ms,  5  3  ^ 

An  d*t*  eleiiione  vel  mtritOy  vet  '^xff* 
dandi ,  -vel exi^endt  ret  dit*le% ,  veltli»' 
r»m  xfitmationcm  prefixo  termitto  >  €0 
(Taf/fo  lus  exigcndi  ad  alterum  deucluM, 

t»r,  5jjt 

Am  mMritms  ,  q»i  fro  dote  recefit  pig»»S 
f*ciMtfr»£t»s  pignoris  fmtSx  4»vero  /r- 
ite4tur  illos  im  iotem  comp»t4re,  532 

^4Anvxor  immifj*  in  po(fe(fionem  honorum 
mariti primi  in  vim pignoris  tnteiiig*tur 
emnes  tfiiones  eti*m  perjontles  contrk 
hdredeseiufdemtrtnsferre  im  fecundur» 
maritum ,  s\\ 

55  Am,fipaterm*riti  fmfiime*t  tmerM  mMtri- 
monif,i^fe  *cquir*tfr»£ius  dotis,  *m  ver^ 
mMritms ,  <^  m»  tr4»sfer4t  illts  4d  fmts 
hjtredes ,  554 
Andos  t*x*t*  fefjit  dimim»if»fer»enie»te 
cognitione  ttris  *Ue»i  M»teM  tmcogniti  • 

57  Anceffio  crediti  ptc»ni*rij  f*6i*  pro  doii 

reuoc*rt  per  *nteriores  crcditoret, 

f*S'  J4* 

58  Am  dttMmSiqmifrtmifitdtteim  exceffiuMm , 

^  immodicam  folftt  excipere  centra  frO' 
mijjionem  quoad  excefum .  544 

59  Am,  fi  P*ter  pro  tempore ,  quo  dotem  fili/t 
frtmtfith*iito  refpe^tu  ad  fatnmonium 
proprium  congruampromiferit , fed  fojiea 
ficius  Juertt  deterttr , pefit  e*ndem  di» 
mimmere,  jyi; 

60  An  frimilegimm  foeeri  »e  <tit»e»iriptftit 


Googl^ 


2  Mtfito  ^r}  i$ttfuprtidy  (jHodcommodi 
ffotcli ,  tnttlli^ttur  folumfncdt  conPantt 
mitrimonio\ gn  eo  ttUm  dirempte  .  5^5 
^w,    fcctr  Pdttr  vxoris  conttenidtur  k 
gentre  tx  olU  (oofd  a  dolc  goudtat  toli 
friuiltgio,  yjtf 
tt  An  mulitripro  dott  promi(fa  compttat  di' 
OumpfiutlegiHm  iduerfus  mtritu .  ^88 
j       1*  extrAHeus  djtem proMifcrit pro  mu- 
l lert ,    conutnittur pro  ts (oftit  fe  tutri 
ttliprimlegio,  yjp 
<4  <f  »,/r mtritus  negsuerity  fe  effemoriitt9$i 
frtuttur  h:H!fttc,nc  ccKunuri  pofsit  ftt. 
pr*td,quod  commode  poteff . 
^f*»  f"ii*rttus  comniittMt  culpsmin  rebt$s 
dotaltbus  smittst  priuilcgtum  ,  vt  non 
ctnutttiMturfuprdquampoieft.  563 
66  An  yfim»ritus  txprt[sepromitt4t  rtfHtn- 
fioncm^otts  foluto  mitrimonio  tenetitur 
injoiidum  ilUm  reflituere  non  dedutlo 

^7  Anprtutle^ium  >  guod  eompttit  mMrite  ne 
fo*tniAtur  vltriiquMmfsctrtpottjt.tem- 
petst etiAm  tius fidetu(l'iri .  j68 

<8  AnpriaiguMs  nxeris gAudetpriuiifgio-quQ 
g***^^  f  ""^ritustnt  coutntdiur  rltrs  autm 

^9  A» ,  ft  vir  rtl,Mqu*t  vxeri  dottm  ,  //y 

i>*f'e*»tpriutltgtum,nttonMtniMnturvl- 
trt  q"*mfactrtpe(funt .  57 1 

70  An(,  (IfcHsfuct  tdat  vxeriymMritus  perdat 
 fm  htHtfirium. 

71  jin  fiirjevxorMgens  •drt^ttitiontmdo. 

ty  >f  ^ff^f^/f  rnartiusy  hic gMMdcTt 
hmujtnodiheueficto.  574 
'jtXlusnnim  rnsrito  rtlinqui  dehtat  dt  dote 


IncfexTiculorum ; 


DISCLVISITIONES  III. 

5. 1.  AnyjtPsttr  eonfttutus  lcgMtum  reliftum 
fi'4  ab  txtrante  ,  illudqi  MdmimjfrMns 
-    difptrftrit  flta  habtat  hypothccam  in  he. 

fiis  rair!.i pro  illole^ito  in  dotem .  577 
a  An jliaycut  ab  Auo  materno  ,  vel  alie  ex- 
traneoreiiffnmfnitlegatuMdotis  affie^ 
fem  habeat  adutrfus  hMrtdes  tcflateris  ^ 
^uilegatum  ttlud  Patri  ptrjolutrunt  ,Mn 
Vttoiantum  adutrfus  PMtrtm^  cni  ftitM 

tfifolutio.  

j ^oniodoconctlisndus fit textus  in  1. cum 


oportet  S.  noni  lutetn  hypothecam  Cde 
gonn  qua;  lib.  cnm  eMdem  legc  S.  firi7 
C  cod.  nr.  TgY 

4  /f  >;  etiam  hona  mstris  admini/frantis  honM 
aduentitia fliorum  mantant  hypothtcatM 
preillis.  jgy 

5  An  cenfuspffsit  conjfitMi  in  re  prohiUtt 

^'itnMrt  fre  dett  [oiutndM  ,  vtlrcjiitMtn" 
'^*^  ~t85 

<f  An  des  prami^Min  miUtfcutis  Muri  beni 
(ompntato  valort  dueitcim  MurtorMm  pro 
tfuolibtt  ft  folutnds  in  Mnre ,  vel  iuxtn 
VMlorcm.  j88 

7  An^romifsio  dt  dott  rtjtittttndMpnt  qMM». 
tttstt  inttlligtttdM  fit  dttrMifM  qMMi^M 
partt  dotis  ad formam  ftstutorum ,  j 9 o 
'  8  An  promtfsto  dt  rtflitntnda  dott-,  cui  jie 
iurt ,  intclligtnda  fit  dt  inre  tommMni  > 
anvero  dtiart flatutarie .  591 

^  An  flatutum  txcludens  faminss  dotatas  k 
Patre  a  fucce  fsione  Patris ,  ^  matris  ex' 
eiudst  etiam  eafdem ,  fi  non  extent  msf. 
tuli  exeodemmatrimonie.  ypt 

10  An  prcmittens  dotem  in  gusntitate  eonjl* 
fttntt  in  domo  dieatur  domum  promifsijfe^ 
an  quMntitMttm .   

1 1  Anfxmina  iuMtnis ,  dr  nobilis  dotatM  ivi' 
re  fene^  &  i^^nobtii  recupcrec  dotcm  etJam 
exbon' s fdcicommifojubtccfus .  jc?^ 

la  An  gmh.  icsqua:  C.comrniiiiia  de  Igac:s 
habcat  locum  tn  contraHtbus  inter  ■viuosy 
inqnibus prohibttur  Mlienatio  bonorum  i» 
ordtne id dotes  .  59^ 
13  y^wauth.rcs  qua?  locum  habcat  in  ordme 
ai  dote  rtftitMtndi^qMMHdo  donMtorten- 
utntt,  qned  doHMtario  decedentt  (ineli' 
btris  rts  donaia  ad  eum  rtuertatur .   j  9  8 
Anlocumhabeat difpofitie  d.auth.fctquj?, 
/?  famina  dotanda  aliundt  babtat  benMy 
qutbus  dotsri  pofsit .  599 
l^jAdquem  fpcfiat probsre  extitifte  ,  vel non 
e.<titt(le  honM  libern  Md  effeiiMmt  vt  im- 
tret.vel nenintret  d.auth.rcs  qua?.  600 
l6An,ftfubffi  IHtus pfobsuerit  tcmpore  dotM- 
tionis  aliabons  libera  exttfjfc,p9jsit  auO' 
,     CMre  dotem  folutMm  y  fi  modo  bona  liberd 
nenextent  ,      f.tmina  rcmsnerct  irdo' 

tata.  601 

IjAnfiliMfldeieemmifograuMtM.ft  It^itimMt 
(jrTrebellaniacanon  fuffictunt  ad  dotem 
fibi  congruam  conftttuendsm  -  quantumuts 
habest alia  bona  libera  prcpria,pi{f\t  de. 
trabere  Mfdeicemmijfe  tiuMHtufn  Ju^ciMt, 


Prscnouonuin 

sJccBgruMm  dctem . 

•  li/tnrts  *luaMt4  (r«  doteredtMt  ddfdei- 
fmmifum  ,  f$  fdmtM  d»tst4  Jiceiai 
fiwtiiktru» 
l^Aifi  dotMHs  ex  tonit  fdcicommifsi  deue- 
merit  im  fit^mem  fortumMmtmhetUs  fr9- 
ff§t  ttmttmw  fiiiftimigtm  rtitM^ 
grtre .  ^©7 
^tt  reJfitMt*  dote  exfMrte  mMritifer  ionM 
fdeicommifti  temeMtur  idem  msrttMs,  vei 
e(mtb4afes'fidememeritMdpiiiguioremfor" 
tmttdmfdeicemmifumreintt^rmrem  6to 

9,1  yt»  .fi  PMter  deierit  flid  in dotemrem  de 
f^tcommifsicerto  frttiod^imMtMm  fof- 
fit  fideieemmoijerims  felmemd»  fretiwme 
eMmMuecMre ,  Stt 

%%jlmyfietfrMudem  prMfumptam  in  MlienM^ 
tiome  rei  fdeicemmifsi  ob  CMufMm  detis 
ejemmdieitetefretifresMfdeieemtmuft^i^- 
fueritMutcMtMy  Muecmtie  eedmt  fideieemt- 
mtjft ,  Mnfimp/iciter MuecMnti .  giz 

» J  Jm  luth.  res  qutt  C.  cominunia  ck  lcg. 
freeedmt  tim  ref^eam  mmtrimiemy  ffirU 

tMmth  ,  quMm  eorfcrdlii .  614 

'i.^An  dts  im  bouit  fdeicemmifsi  dehemtmr 
fliMhmt  i  teftmtere  drfeemdemtthmt  frm 
tem^orty  fme  mmitles  edhuc  nom fant.  6 1 1 

'x$AmimsfiliMfetendi  yfeudeduremdt  dotem 
.  tiefdeicemmifofMterme^eM  def»nc?M  Mnte 
^Mhitem  tremfmittdtmr  md  eiufdem 
flimkmreiet*  ^i^ 

'%iJniui ^tluedftMht  vxer  recu^erdndi  do- 
%em  k  merite  fAeicommtffo  fdterno,  -vel 
mmiteffrmmetetremfmittMtmrdd  iffius  hd- 
.   redes»  «i^ 

»7  An  pro  rt^itutioue  Jotis  bene  fideitem. 
mijii  mdriti  pofsint  *lie»Mri  qudmuis 
ittcemtrMiiumdtrimomiMlimulier  mon  ex» 
ftertmerite^itiemeat  mtttritit  fmimimtmik 
feimeritmmtt  iffmt  hetut  ep  fiiekem^- 
mifti,  ^20 
Am,fi meritus  temtftrt  detisrectftm  hebe»^ 


,DjTqui/it.,6^C. 

rtt  bomeUberA .  &  ^''«^^ 
trimemieiliMdie9mturit,yxertushsbe»i 

ttmfe^i^  .Aitm  ex  kmt  fdfcom- 

tiuCsi  % 

,9  Amitthjpotbefi^  ?«<  btn*  meriti  fitertwt 
im  elies  tfemsUtd,  temestmr  vxtr  (re  re^ 
jHtmtiettefmm  dotis,  eM  perfe^mi  tmtfsts 
homis  fideicemmifsi  ,  dn  verh  pefsit  prt 
libtrtdte contrd  vtrdque tgere,  6tl 

10 Am  tert^  ftJlcffores , i  ^eibut  fervxsrem 
fmrmmsmecsts  htms  liberM  ftfstmt  sgtre 
Mduerfus  htms  fideitsmtmifsi  exfcr  fons 
eiufdent  vxoris .  _  ^ *4 

3 1  An  vxor  M^ems  CMmfs  detis  etiii  ftfiit  eX' 
ceftitmeeedemdSsrim* 

^zAMremmmtisttsAffethtcs  inhomis  mdriti 
fAcTjter  vxorem  inordtue  *d  certMS  res  9 
drperJonMs  intetligstmr  tm  trdime  *d  Miist 
res ,  irferftmst .  «»7 

^^Mttt  fimsritmgrsmstssfideicemmiffo  reci- 
fiens  dotem  dtdertt  fdeiujftret  pre  es 
refiitmemdmfefsttdirem  vxtrsgere  cem- 
ermhemmfdeieemmifii .  M 

34  A»  vxer  pro  dotis  refiitulione  tfnedtwr 
recipere  totbondfideicommifit  dd  iuftam 
sftimtttonem ,  ^  ntm  immtmismtur  emfti- 
retiqmiiitsemsmt,  #99 
An,vbi im  Cdfitulis mstrimemiMlihus cires 
dotem  reperitur  quid  diuerfum  difpofi- 
tmm,MC  inimfirumemtofuftrimdi  confeiiei 
ftsmdmm  fitcMfitulitttmverhimftrmmtf 
te.  djo 

^6  An  conJfitutA  donitione  propter  nuptiss 
vxeri  ,quM  duret  Md  vitdm  etufdem^  de» 
hesmmr  tstitmmimerufurist  sm  verh  de» 
heMturfr^ietet,  ^33 

37  An  foluto  wMtrimonio  per  mertem  mtriti 
frudus  mohilium  verum  detMlium  fpe- 
&em  gmtmtedisti.  sd  vxerfm  ttism  imtrs 
tmmmmiHstismit  kgsUtimt  vvi  sdk^ 
weies  wtmitift^* 
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Prspoficus  GeneralisCongregationis  Ger.  Regul. 

S^ndi  Pauli. 

'VM  Uxmot  cni  ticoIaseftrNoair&maPraxisTheologtcoIega-. 

'  J is  in  vniucrfas dc  Dotc controucrfias ,  a  P.  D. Gf^rio loffigoo» 
lionoftr^  Congrcgationis  Clcrico  ProfcfTo  compofitum ,  duo 
_  -  -i^^  ciufdem Congrcgationiseruditi viri.quibus idcommifimus,aco» 
rataIcaionc,&graui  ludicio  rccognoucrint,  &  jnlucem  cdi  poflc  probauc- 
rint,nos,vttypismandctur,quantuminnobis  cft,facultatem  facimus  .  In. 

2uoram  fidcm  hasficri,figilioque  noftro  muniri  iuftimus ,  Dat.  &om«  in 
lollcgio  noflroSS.  Blafij,  &  Caroli  dic  3.  Martij  1690, 

D.  MauritiusGiribaldusPracpofitus  Gener  alis  • 

Locus  Qs^illi. 

tantummiano,»erfcractiainextcrnoforo  dc  dotc  fclcaas  difficultatcs  oppomS 
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CONTRACTVS  XVL  . 

Dedote  ^ciufqcie  (|uali(aribus;  . 
&priuilegiis. 

ON  abs  rc  contracTlura  docalcm  a  matri- 
moniali  in  ordinc  dodtrinaj  non  fciungi- 
mus ,  feruanc  quip|>c  ctiam  in  natura  or- 
diacm,cum  do&  non  fit.nin  in  ordincad 
matrimonjum,  &  in  nuptijspa^a  dotalijr 
rcgulariter  ioictancur .  Oons  coiifticueodl. 
filiabus  docem  tafider  in  pafcacjbcts.tjnty 
ficuti  proli  cx  ipti5conccpra:,&  nafx  tcncnrur  alimcnta  cro* 
garc,  ica  filiabus  proprijs  doccm  ,  qux  iuxca  mulcorum  pla- 
citum  pro  alimcotis  ccdir,  tcncntur  non  fubrrahcrc.  Ampla 
fanc  marcria,  &  niultis  diiliculcatibus  inuoluta,  vcpocc  qu£ 
non  folum  can^ic  oncra  ,  qu£c  a  iurc  nacura:  quoquo  moda 
deicendunc,.fctrqu«criaa[i  ex  difpolicione  iuriis,  (iue  caopni- 
ci,  fioe  ciuilis  proonluhr  Ha^c  jnftiroca  eftnedom  io  ordi* 
ne  ad  pucllarum  commodum ,  vr  aeqo^  poffinr  nubcrc ,  fed 
ctiam  in  vriiiraccm  macrimonii  ^  vc  oncra  illius  fccundum^ 
perfonarum  conditionem  valcanc  fuflcncari.  Dc  hac  doto 
iccandum  ipfius  naturam ,  qualicatcs,&priuilcgia  afTumimus 
jnpra^rcnciquxdioncscxaminandas,  inquarum  indaginc  diu 
infudandum,  cum  concinuo  in  foro  vcrfcncur  ,  &  caufidico^ 
rum  inccc  diilidia  cxagiccnc  mcntcs,  &  fatigcnc  ingcnia. 

Agunc  de  concra(5tu  dotali ,  ncdum  iuris  inccrprcccs ,  fcd 
eciam  Theologi  in  fuis  rcfpcAiue  codicibos  •  £c  Tbeologis 

iur.  tom,  l,di/p» 42  3.,  Reytlks  de Mig»  ii^,  fmf* S.  lil,  5« ,  Lmwkmim 
Thcot»  mor.  lih,  3.  ir j^.  4.  r.  I FagHndcx,iH  *DuA.  lit.4,  e,u  Itf^ 

17.,  cr  alij  innumcri,  dc  quibusinproccHu  qua^ftionum.  £x 
luriftis  FontaneUa  dtfaHisntipialihHs  ftrdmintegra  volHmina,Bal'* 

dus  Nouell».'!  in  traSI.  noncHp.  de  dote^  loannes  Camfeggius ,  lacohus  BU' 
trigariuSyOdofi  edus , Conftantius  Rogerius,  Rolandus  a  Vallcj  ^Hiher" 
tus  CoJLtnus  Tolofus,  ^hanutius  deThanutijs,  Pardulphus  Prateius 

^Hguliohuconus  in  fuis  coricfpci^iuc  codicibus,  qui  in  vno  volu. 
»  A  minc 


2        Contradus  X  VL 

iniDe  ad  ftudencimii  comiiiodttni  conftringutitiir  $  vlcertos 

Molina  lik  3.  (Uritu  nuptiarum,  ManticadetaciU^flS^  amhig^conHit^ 
lib.  12,tCamtilus'BoTelli4stom.  ^.fumm^clecif.tit^^^^S,  KouiflimC 

pr«  castcris  cruditc,  amplc>  &  acuratc  loannes  /fn^elus  Bojfus 
meaf  Congrcgaiionis  pcrintcgrum  volumcn,  qui  lubtilitatcs 
Thcoiogicascum  iuridicisdocumcntis  coniungcns  nil  incxa* 
minacum,indifcunumnihiircliquit,icdomnia,  qua;  ad  prae* 
fensinftitucum  fpcc^are  po(func  mira  fubcilicacc,  miro  racio* 
num  pondcre ,  mlro  ordme »  &  indiim  loborc  ad  omniuciu 
captum  &cili  mcchodo  emicleauir. 


1 

Sentcntia 
confti- 

tuensdo- 

temintcr 
4eciet 
flonatio. 


i 


PKJENOTIO  I. 

<2g|U|piQpric  fit  dos  ,  proiitsdpinBiCDS 

ialUcutumipo4Ut« 

Senttntia  emifiitmit  ietem  inter  fpeeks 

donationis .  i , 
Sentcntia  ajferens  efie  ius  vninerfale  difiin' 

Sum  a  rebus  itiaUbm .  z. 
Jtlia  docens  cfe  ius  pmitidare fefaratm  Jt 

rcbmiofis.  j. 

mmod».  4. 
'JCIm  etKfiitnit  in  ipf9  eontraSts  t  qno  dos 

coniiituitur  .  5. 
Sententia  t^ertas  nw  efie  aeeeffe ,  qu9d  dos, 

ptineMmeaimnimitrimottif .  6. 

NON  fifto  ia  varijs  acceptionibus  , 
ftcundum  quas  pcncs  DD.  no- 
ineildotis  vfurpatur,cum  hoc  ad  pra:- 
&m  inftitutum  noa  pcrtincatjrcd  imme- 
diati  me  refoo  ad  germanam  iplhai 
quidditatem,  ciufdemquc  cxplicnio- 
ncm .  Dos  in  rigorc  ,  &  prcfsi  fumpta 
Inriibieaa  nutcria  accipuur»  prduc  re- 
fcrturad  matrimoniumcarnalc  pro  co, 
«juod  caufa  matrunonij ,  &  oacrum_. 
«uCdem  datur  pcr  vxorcm,  vcl  eius  pa- 
rcntcs,  vd  pcr  quafcunquc  alias  pcrfo- 
nasmarito,  cumdos propric  fit  proptcr 
nuptias  pcr  texium  m  l.  jin.  C.  dc  donat. 
atuenupt. , de  iur.  </or.,&prouc 
txplicant  communiccr  DD. 

Varias  pcncs  cofdcm  DD.  inucnio 
definttianOfPerquas  fingulas  rcferea- 
<bairrenti  calanttt  difinirram ,  vt  tan- 
dcm,  qux  vcra  fu,  &:  gcrnuna  peralift» 
rum  exciunonem  profcram . 

NonnaUi  conftituenett^doiemtnter 
foecies  donationis  dixerunt  ,  quod  dos 
ut  donatio  ,  qud  vxoris  nominc  in  virum^ 
tmifenm  ,  fht  iriro  fit  propter  rniera  matri- 
mnij ,  vt  Frmeifcus  Hotomanus  difp.  de  do~ 
m  princip. ,  vd  quod  fit  dmatioja- 


84  i patrepudicris,  vel  ab  extraneo  ,  vel 
ak  iffa  nniiere  ipfi  virooro  oneribm  mattif 

monij ,  vt  .Avgelns  veA).  Dot  in  princip., 
.^fiei^ts  infummalib.^.tttj^^ «"''.;.»  vel 
quod  fitifeiMrw  pmflanm  mAmimii  ,  vc 

Vufcmhecchius  in  pandc&as  iuris  ciialis  lib. 
zj.  digefiwum  tit.ijle  iure  dot.numj..fQt 
fundamcntumddumont  a  nominudo* 
tii>  ctliimologia  ;  dos  cnim  a  dono  vidc- 
tur  dcriuari,prout  noiatv4tof/«  m  fum- 
ma  CjU  inre  i».  mim.7. ,  quod  ctiam  e:^ 
co  cuincitur,  quod  dosgrxc^  dicitur 
Tbanta  f  quod  idcm  figmlicat  ac  dono, 
Iwrgior  Tetrus  Barboft  part.  J.nkrie.fft 
folat.  matrimon.  in  princip. 

Alij  cxtrahcntcs  a  rationc  donatio- 
nis  rcfundunt  in  quoddam  ius ,  quod 
Sartoltu  inmb.  ff.foM.  matrim.  nnm.  16.,  2 
jtUxander  ibid.nnm.z^ .ij. ,        ,  lafon  Sententiii 
num.^^.,Facchineuslib.  10. controuerf.iur.  aflerens 
TetmsBarbofAineMd.rtit.fart.}.  dSo  ius 
ptr  tot. ,  Mantka  de  taeit. ,  <^  anAig.  mm-  vniuerfiu' 
t,enr.l!b.iz.:it.6.,Salgadoinlabyrint.crcd.  diftin- 
fart,ijc.jjium.^,tn^n.,(^ampegim dc dote  ^ 
part.  I .  f .  I. ,  wAifwiiiw  GtAertmt  traS.  ie 
rfor.r.x.www.y.aflcrunt  clTc  incorporalc,  " 
&vniucrfalc  diftinikum  a  rcbus  dotah- 
'lAis,vndc  Bartolus  locjcit.  dotcmdefinlc» 
quod  fit  iits  fioddjm  vniuerfale  in fe  con~ 
tincns,quod  a  muiicre,  vel  etus  Vatre  mari- 
to ,  vel  eiusTatri  rr«(inr ,  vel  pro  tradito 
habetur  ad  onera  matrimonij  fi^inenda^ 
Accurfius  vzxbj^rctinusy  &  alij  in  l.quod 
diciturff.  de  impenf.  in  rcs  dot.faB,  viden- 
tiu-airerercjcflc  ius  auoddam  particula- 
redtftin^ij  a  rcbus  aotalibus,qui  ca  ra- 
tioiK  inoucntur,  quia  cxtant  m  iurc  ti- 
tuUff.&Cjdeiur.dot. ,  quorum  infcrip- 

tiotiKcaDfona  ,& improba,fidosnon   

condftcrct  in  iurcj  itera,quia  in  vniuer-  ail.ore  iil> 
lalibus  fcntcntia  inccrta  cft  valida  rcf-  eirdem 
pcftu  rcrum  pardcularium ,  qus  Aib  J^*^^.^ 
vniucrlltate  contincntur  pcr  tcxtunij 
in  l.\  .^.vlt^im.ff.dcreivendic.,  &  tradunt 
communiter  fcribcntcs  in  /.  arflr«  C.  i* 
edcndo ,  fcd  in  dotc  fentcntia  incerta  rcf- 
pc^u  quantiutis  cft  nullapcr  tcxnua 
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De  Dote  L  Prarnotl.Sea.T;  y 


IM  /.  vU.  C.  dc  Jent. ,  ^iu  ftne  cert.  qnMt. 
frtf,  item  quia  dcfinitar  dos ,  quod  (le 
pccunia  nuptiarum  cm(\  ita  nurito 
data,vtinicruiat  oneribus  matrimonij , 
fed  pecunia  cftresfingulans  Tnflit.tit.de 
fmgkl.rch.  per  fideiccm.  reliil.  ,  adcoqj  ius 
dotis  vidctur  fingulare  ;  vnde  iuxta^ 
iftorum  placitum  vidcturdos  ficpofle 
<le/iniri .  Efi  ins  quoddam  m  fe  cmiaeus 
ret  determnatas^qiutimHlieitfVeleau  T*- 
tre  tradmtnr  marito ,  vel  eiittTttrimtfih 
fiimiiM  uurdmatrimfiKif . 

AlVj  reftindentes  tn  res  ipfas  dotales  i 
qua:  fcilicet  d.mtur  in  dotcm,dixerunt, 
'a      vel  e(fe  Tecmiam  nnftiaritm  cmifa  dattm  i 
'Alia  co-  '**^»""'>  vel  eiiv  Vme ,  &  fic  definiah 
fticuens   yarro  /»^4,  de  littgm  Latina,  vcl  id ,  (juod  i 
in  t^m  mMliere,vel  eius farte  marito  ,  vel  eius  par' 
jp&  do-  te  propter  oiiertmatrimamfiitwtfVt  perpe- 
>   tub  fit  pn:n  ipfim  itquc  ita  dcfiniunt 
^5"°"  ,Ax/>t.  infMitma  C.deniredot.nm.6.fSoci- 
Mv  AoiMr  in  nA.  f.foimjnatrim.  ht  5 .  part. 

mm.zS.  ,& ibi .AlctJttiivcrh.  dos  ,  Ejldus 
in  l,fin.  C  .de  fcnt. ,  quxfine  cert.  quantit., 
loanncs  Bofcbeius  dc  legit.  mft.  tA.  |.  «4. , 
&  cx  Theologis  ampleduncur  D.  Thth 
m.xs  in^.  difl.  49.,  loamcs  de  FrHfurgo  ut^ 
fUtnmjlib.^.  tit.  zj.  7.1 .,  Rebellns  de  obii- 
gat.ii^.part.t.lib.^.q.i.niim.i.,  Taidiu 
LaimaH»  Ub.  rbeettg.  meraUt  traS.  4. 
e.l^.nnm.x. 

Alij  refundcntes  non  in  ipias  rcs  do- 
tales»  fed  in  ipramcontraAuni  dotisdh* 
^      xcrunt,quod,ricuti pignus  nonniliabu- 
'AliJicoii-  fiucconliltitmrcoppignoiau/cd  vere, 
ftituie  in  &  proprid  ia  CDnuencione ,  qua  rcs  ipfa 
i^facon-  oppignor.itur,ita  &dos  nonnifiabufi- 
n&ione  ,  ucin  rc  dotalj  ,proprie  vero  inipfocon- 
qu.i  dos  tt-jctu  confiftat ;  atquc  iu  fcntit  Hoto- 
•  maaus  ind.dtfp.dc  dotiimi»prim;ip.,^uod 
firmatcxco,  quod  pafim  in  iure  ipfk-» 
datio  dotis  dicatur  contrjctus ,  vt  ir,  l. 
tMtraSnti^.ff.  dereg.  iur.  i.  debitam 
f.ie  cemth.pecm. ,  &  l.  exiffre  f.deit- 
4ie,At<i;  iuxtaipfius  pl.icitumdospoteft 
ficdefinirij  quod  at  a£tio,qiu  res  dotalet 
dmitmryvd  MipKmirmarif  tft»  ^*. 

oncra  m.:triminiu  fnflninidj  . 

Aii>  undcm,  quamuis  vni,  vclaltcri 
ex  prcall^ti».  definitionibus  adhae- 
reant ,  declinant  tamen  ab  cifdcm  inca 
y.      partc,qua  dicitur,4<i  imera  matrimmif  fu- 
"     flmeiida ,  cum  dos  poifit  efle  finc  oneic 
5entcnti.i  i^ariti  atendivxocemexpadoappollto, 
nofi  dk'  """tu*  conuentione ;  atque  ita 

ntLrfsc  ,  fcntiunt  in  fpccic  Confiantiiu  Rogerins 

2uod  dos  traB.de dote  q.i.,  Campeggiiis  de  dot.pan. 
t  in  or-  I     I . ,  &  proinde  idcm  Rogcrius  do« 
dine  .-i<l   t^;:n  fic  dcfinit .  Efl  ius  auoddMi  in  fe  (onti~ 


finitioncvidcsconucnirecumca  Bartoli 
ceiefta  folammodo  illa  particola  ad  one- 
r.t  mjtrimomj  Jkfiinenda ,  &  addiu  alia^ 
propter  matrimmnm  ,  cum  dos  eiTe  noa 
poiUt  Hnc  matriaioiiioper  waum4»i,j» 
ff.  de  iur.  datium  , 

Singillatim  fingulas  rcciutas  defini- 
tioncs  cxpendo ,  vtquidtandemvtfiHt 
fit ,  &  amplc^ndum,  innotcfcat ,  fcd 
quia  ex  totopinionum,&  doftrinanuny 
qu^  circa  cafdcm  cmergcrc  pofiunt/ron- 
gerie,confufio  aiiqua  poHet  oriri ,  ideo 

Slacet  fingulas  fub  fpcciali ,  caque  di- 
infta  fcdtione  ordinatc  difcutcrc  ,  & 
adam^fp'"  cxaminare  ,  &  proinde  fit . 

SBCTIO  I. 

An  doicontineatur  interlpeciei 


nens,  quod  i  mntiere,  veleiusputremaritOt 
xi.oiui     '^•^^  "^"       tradumn  eji ,  vel  fro  trtiif 
h0hitiimfrpf(ermati[immmim,mqvsk6^ 


s  ftMUjiK  tyti: 

Confiderabilia  circatitulum.  t, 
JU^pObimeritindfieiititiutfiextitdii 

onerefo.  %, 
Dos  mm  eot^ertnr  pro  ipfo  matrimonio  for^^ 

mjiitcr  . 

Trobabiliter  non  tenet  connentio  ,  qnod  ma» 
ritut  gmiieat  fimSAmt  iotit  ti««r 

alat  fe  ipfam  .4. 
,4n,  &  quomodo  mulicrtcncaturde  cuiSio- 
•   neindote .  5. 

rari^  niodi  qnihns  ios^tnU^  cMlta  ,  &^ 

euiSa  .  6. 

tncnm  ietis  fitex  ijMb  tmrtfi  mrte 

opiniones  .  7. 
Trima  afierens  efie  ex  titdo  onerofo  '.  8. 
Secundaafkrcns  ejfe  cx  cai^a  tneratitm  ,9^ 
Lnenim  iotiteft  ex  caitfa  UieraHmt  mm  fim^ 

^ieith-rfei^earfam.  10. 
Maritus ,  etiam  fi  onera  matrimonif  non  /»-' 

ftineatfCnmflatim  vxor  moriatur ,noii* 

amittit  Uurnm  iotit.  it . 
Sententia  affcrens,quod  ,fi  matrimonimm  MM 

fnerit  confnmmatmi,  nec  vxor  tradatla, 

maritns  mm  lncretMr  iotem  .  i%. 
Sententia  affercns  maritum  lncrari  dotem^ 

pofl  mtnm  matrimoninm ,  etiam  ft  noa 

fuerit  etafimHmmm,  nee  vxm  traiih 

Sa.  ij. 

Tertia  fentcntia  affercBs  lucrari ,  fi  matri^ 
flMMte»  ntnfiierit  coi^mnmatum  ,  diam> 
maiovx»rfiitrittraiiiSa,vel  fimaritm 
iaeapent  fifitmre  omrawatrtmomf .  it^t 
Tri^tnr  fententia  afierens  maritum  lu- 
erari  dotem  ftatim  fefi  iaitmn  matriMm^, 
«wwi.  if.  '  ^ 

Excipc  in  ctfu,  quotemporc  ccmditi  flatuti 
ex  cammmu  vfafammaantc  confnmma- 
mimappcllarfta^ 
nifi^,l6.  ' 

A.%  uem  ' 


Contra<aus  XVI; 


Irm  in  matrimetuo  impuherum .  17. 
Jtem  ,  ft  non  ejfet  cognita^  ncc  tradn&a  ex 

culpa  mariti.  18. 
^cquireret  etiamf  ft  fiatutum  loqueretur  de 

vxore  iuSa .  19. 
Jtem  ,  fi  loqueretur  fub  teminisvxoris  co- 

pulatit ,  10. 
Si  vxor  ante  confummatum  matrimonium 

ingreffafuerit  Monafteriim ,  &  ineopro- 

feifj,non  intelligitur  fufficientcr  mortua  , 

vt  maritus  lucretur  dotem  .  i  i . 
maritus  lueraretur  dotem  pofl  mortem 

naturalem  vxoris  profcjfx  vari^t  opinio- 

nes  .  IX. 

Sentcntiane^ans  cumfuis  rationibus  . 
Sententia  affirmans .  14. 
Trxfertur  fcntentia  ntgans  .  xj. 
Matrimonium  per  ingr^im  in  Reli^ionemf 

&  profejjionem  inteUigitur  difiolutum-, , 

itavt  maritus  non  Ittcretur  dotem  .id, 
Titulus  dotis  rcfpeSu  mulieris  i  Vatre  do~ 

tataefi  onerofus .  ly. 
Tater  tenetur  dotare  iure  aBionis ,  &  offi- 

ciumludicis  efineceffitatis .  x8. 
Etiam  auMs  patemus  teneturexdebito.  zp. 
Ss  dos  k  Tarre  conflituta  fucrit  exceffiua 

auoadexcejfum  efi lucratiua  .  ^o. 
Siios  exceffiua  fuerit  a  Tatre ,  Mutre^ 

confiitutajilid ,  an  poffit  reuocari  i  credi- 

toribui  quoad  excejjum .  j  i . 
Exponitwr  textus  inl.jin.  ^.fiifoceroff.  qux 

infraud.  creditor .  jx. 
Si  crcditores  habeant  antecedentem  hypo- 

thecam  exprejiam  in  bonis  Tatris  pofiiait 

rcuocare  cxcejium  dotis  in  ipforum  frau- 

dcm  ,  quamws  maritus  ignoraiterit  frast- 

dem  Vatris  .  ^  j. 
Siue  dosinofficiofj.  confiflat  in  fundo  ,  ftue  in 

pccunia  ,fi  adhuc  extet .  34. 
lv(pn  verii,  ji  adhuc  non  cxtct ,  fed  fuerit  bo- 

na  jide  confumpta  fccundum  fontanei- 

tam .  jy. 

Std  potutt  etiam  reuacare  ,quamuis  non  ex- 
tet,&  quare  .  36. 

Si  crcditorcs  fuerint  tantum  perfouales  ,  & 
maritus  non  fucrit  confcius  fraudis^rcdi- 
tarcs  nonpojfuntrettocare  exccfium,fecus, 
ft  rnaritus  fuerit  confcius  fraudis .  37. 

Cur  filij  ad  complendam  propriam  legitimam 
mortuoTatrc  ,  & conilante adhuc  Matre 
mortuo  fUiorum  pojjint  r^uocare  dotem^, 
nonftccreditores .  38. 

Kefunditwr  in  benignam  iuris  difpofitio- 
nem  .  3  9. 

^Pos  efi  titulus  lucratiuus  ,ft  ab  extraneo, 
qui  nulla  dotandi  obligatione  adfiringitur, 
ftmin*  cor^ituatur .  40. 

tiefolutio  prittcipalis  dubij  in  titulo  propo- 
ftti .  41. 

DOS  potcft  mulicri  con/Utui,vcI  afc 
ipfa^  velabcius  Patrc,  vd  ab  cius 


auo.vcl  alio  agnato,  fcu  cognato ,  vel 
a  quacunquc  alia  pcrfona  cxtranca^> . 
Porro  dumconftituiturabauo,  yclalio 
agnato,rcu  cognato,  vcl  conftituitur  in- 
tuitu,&  contcmplationc  Patris,vclcon- 
tcmplatione  ciuidem  mulicris,qu2B  ccr- 

in  hoc  valde ,  &  attcnic  funt  confidc- 
randa.  Dumautemhicinquiritur,  aa 
dos  conftituatur  intcr  fpccics  donatio- 
nis,hoc  vd  potcft  intelligi  rcfpcttu  ma- 
riti  rccipientis ,  vel  rcfpcdu  dantis,qui- 
cunqi  illc  fit,fiuc  Patcr,  fiuc  auus  ,  vcl 
agnatus,fiucaliapcrfona  cxtranca,quaB 
nullo  iure  tcncatur  illam  conltitucrc, 
vel  refpc£ku  eiufdcm  mulicris ,  pro  qua 
datur,vel  promitticur.  Inordinc  adhas 
omncs  confidcrationes  praefcns  titulus 
citcxaminandus . 

AssBRTio  l.RcfpCiftu  mariti  rccipicn- 
tis  doscft  cx  titulo  onerofo,  adcoquc 
non  cft  proprii  donatio  Hotomams  in^ 
difp.dc  dotibus  §.  vtrum  ex  lucratiua,  an  cx 
onerofa  caufa,  BalduslipMcUus  de  dotepart. 
j.priutlcg.^i. ,  Campeggius  de  dote  part.i. 
q.  5<5. ,  lonfiantius  Rc^crius  de  dote  q,  6. , 
loanncs  .Angelus  Boffius  traS.  de  dotc  c.  1 . 
§.7.?;«.  106. ,  Thanutius  de  lucro  dotisglof. 
S.nam.j. ,  Gratianus difcept.  forenf.  tom.i. 
(.^^.num.i  z., &feqq.,  Fontanclla  de  paEtis 
nupt.  claufula  5 .  glof.i . part.  1 .  numAO. 

Exprdsc  cuincitur  ex  l.prooneribus  C. 
deiwredot.  l.dotis  fruBus  in  princip.  jf.  eo- 
demtit.  l.ficumdotem  §,fin  autem  in  lcuif- 
ftmo  l.de  diuifionc  ff.  foiut,  matrimon.  l.fi 
conuenerit,  &  l.cum  paterff.de  pa&jdotal. , 
&  c.  falid;ritir  de  vfitris  ,  in  quibus  om- 
nibus  tcxtibus  dicitur  ,quod  dos  fit  in- 
fticau,vcconftituatur,&dcturproonc- 
ribus  nutrimonij,  &  hoc  idem  doccnt 
communiter  luris  interprctcs,  &  Theo- 
logi  Lupus  inc.pcrvefiras§.li.not.^.nu.j., 
RuinMS  conf.io^.mtm.z.col.^.  pofi  tncdium 
verfJhincefi,quod  apudmaritum  lib.i. ,  la- 
fon  in§.item,  fi  quis  in  fraudem  nitm.  30.  /«- 
fiit.de  aSion.,Decianus  conf.x^^.  quteritur 
brcuiter  col.  1 . ,  Surdus  de  alimetuistit,  i . 
^.33. nKWf.7.  ,&%.,  Francifcus  Molinus  de 
ritu  nupt ,lib.^.q.^l.,  Molina  de  iuft.,  & 
iur.  tom.i.  difp.i^^x,,  loannes  ^i^elus  Bof- 
ftus  trail.de  dotec.i.§.6,mim.pz. 

Nec  obcffc  poteft  id ,  quod  fupra  af- 
fcrcbatur  in  expoficionc  vltimae  lcntcn- 
iiSE  ,  quod  fcilicet  potiit  cllic  dos  fine^» 
oncribus  matrimoni)  rcfpcAu  mariti, 
quatenus  fcilicet  potcft  cifc  conuentio  , 
quod  vxor  tcncatur  fc  ipfam  alcre ,  & 
ficquod  dos  fit  proptcr  matrimonium 
ad  allicicndos  fcilicet  viros  ad  ineunda 
raatrimonia  ,  non  proptcr  oncra  ipfius 
fuftincnda ,  vt  notarunt  Baldus  7\oueUMs 
pxrt.6.  priuil.iT.num.^. ,  Thanttttus  de  iu- 
cru  dotisglof.i.num.^^o.,  &  feqq. ;  Noq, 

in- 
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De  Dote  I.  Pranot  1.  Seft  I. 

uiqium/)bdrcpoccft,quiaiapriinis»  vc  picatradicioneptfrtexcumM/.i.C^Mt^ 
opoaAnatintiitKikaieue&.f&Mm-  wibr.yergolucoNitnftasnoneftone- 


big.  conuent.lib.ir.tie.^jmm^tSuarcii  dc 
Sjel^one  tom.i.Ub.^  iefimama  c.  lo.n». 
do*  p(0  w.,Kip^ititniSJejlimom4pmrt.i.art.7^ 
if6>  ma-  BK.io.  verfjtmabfliityOim  tnatrimonium 
fit  iacramcncum  confcrcns  graciam  cx 
Jjjp*^  opere  operato ,  non  poccftpro  eodcoi-* 
contrahendo  pccuaia  dan ,  cjctcroqui 


rofus .  Scd  contra  primo ,  quia  hoc  cll 
ij>ccialc  priuilcgiuffl  quoad  dotem  >  vc 
videtur  mfinuane  iMim  Vsmim  iei^ 

tepart.j.  frimleg.^r. ,  dum  hoc,  quod 
cft  vxorcm  non  tcncri  dc  cuidlionc,enu- 
mcrat  inter  czcera  priuil^a  eiuirdem 

dotis.SccundOjVcl  vxorcontulit  mari- 
co  dotcm  ,  qux  poftcafuucuicta,  bona 


6 

Varij 


cliccilmoniacumjdacurigicur  proonc-   ,^ — ^ — -  •   ■• 

jnbuseiurdcni»ficatiinmatrimoniorpi-  fide  ignorans  efieobnoxiam  cuidioni,  ^f^^^ 

rituali  dos  non  confcrtur  pro  ftatu  Rc-  vcl  mala  fidcfcicns  clTe  alicnam ,  &  ob-  j-^ 

hgionis acquircndoj  cum  hoc  fimoniam  noxiam  cali eui^tioni;  fi  primum;vciquc  j^colia 


vxornon  tcnetur  deeuidionc,&  hoc  cx  ta,fieciiu 
priuile|io  eiufdcmdocisi  fi  fecundum^  ^  • 
quamuis  noa  teneatur  vxor  de  eui^Ho- 

ne,tene:ur  tamcn  dc  dolo  pcr  tcxtumi.. 
indJ>yArifioff.dedom.Ttcxs.o  videndum 
eft>  aa  vxor  praeter  bona  alfignaca  iiL» 
dotcm ,  qux  fucrunt  cuiifl.i,habcatalia 
bona  fiue  patrimonialia ,  fiuc  parepher- 


tedolerec ,  fed  pro  onere  fuftcncacionis 
eli^tis  ulemuacum,  feu  macrimoniu 
fijirituale .  Detndenon  ita  certum ,  vc 
•ftipponitur,  quod  tcncat  conucntio » 

auodmaritusgaudeac  Hrudibus  dtxis» 
rnorteneaturalereieipiam,  qutn- 
doquidcm  contrarium  communius  do- 

4     ccntDD.,&jwwcipui«<iW«*i»/>iffiw    , 

VvhM'  infmC.  4e  ceUm.  ,^xmbr   nA.f.fo-  naliayan  ver&alk  noa  habeatA  cunc,fi 
nwr  non  UajBatrint^n.ntim.^^,,  &  ibi .Aretimis  nu.    h.ibc.u,qu.imuismaritusnon  poffctin- 
*****  ^  1 5.,  Irfoa  IU0B.XX.»  Ripa mtm.  54. ,  Vetria    ccnure  adtioncm dc  euidionc,  poUct  ta- 
quoS^m-i  ^l^^^*^^-ff-f<>i*^-f^i^  P'irt.4^.nm. 
rjtus  g.iii  iJ-iFrancifciis  MoUtms  dcritunMpt.  Uo.^p. 
de.it  fru-  4iJutm.S.,  Ioaimes.Am!eliu  Bofimstra&.de 
ikibus     dotec.i.  mm.  100. ,  ncc  ccrt^  incongrua 
jotis » dc  ratiQae ;  cum  quia  caiis  conuencio  cft 
yprabt  oootra  finem ,  &  nacuram  intrinfeeaoi.. 
Kipfam.  contradus  doulis ;  tum  quia  nontcncc 
coauencio»  vcmaricus  lultincacoiKra-* 
flntrimonij ,  vxorcm,  &  filios  alac  >  & 
vxorgaudcatfrufiibiufux  dotis,adeo- 
quc  ncc  conucncio ,  quod  vxor  ccncatur 
alerc  fc  ipfam,  &  filios ,  6t  Daritusgan- 
deat  frudibus  dotis ,  cum  non  minora 


mcn  per  exceptionem  fe  fubtrahereab 
onerc  erogandi  eidcm  vxori  aiimenta  ; 
nam  vxon  agenti  ad  eadcm ,  poffet  oc- 
currcrc  cxcipicndo,  quod  ipic  dotcm 
non  habuic^  quod  intcncio  contrahen- 
tium  inodebratiQneoQiKra€bis  fiiityVt 
ducerctur  cadem  vxor  cum  dotc  . 

Hic  oricur  ditHculcas,an  lucrum  do- 
tis ,  quod  ex  ftatuto » vbi  hoc  viget»  de> 
fcrtur  marito  prscmoricntcvxorc  finc-»  j 
lil>cris,intclligatur  cfle  ex  tituio  oncro- 
fo ,  an  vcro  cx  caufa  lucraciua :  bMo  jgtjs  {it 
in  l.quodnomine  ff.de  condiB.indthit.iDe-  tx  titulo 
obfcquu prxiiac  v xor  marico ,  ac  mari-   cianus  corf. x^p.,&  cot^. 67.  eircaoropo-  onerofo 
tus  vxari,quimnun6  naioca  ineomroo-  fttmm  em^iNtimit  eriA.  pefm,  fttflincnt  vxria;  fin 
da  fuftineacinnatrimoiuoirzor»a€ru-  uceiligi  effc  cx  ticulo  oncrofo  proptcr 
ftineat  maritus ;  tumquia  talisconuen-  oncra  matrimonij ,  quae  maritus  (ufti- 
tio  p>otcft effc  caufa  ,  vcl  faltem  occafia    nuit,& quia cx caufa  oncrofa  trahit  ori-  » 
dcimqucndi  rcfpeftu  vzoris  >  fi  etcnim   gmcm ,  cum  lucrum  illud  non  coofe-  p  .  ^ 
oaupcr  effct,ad{eeximendam  abangu-  queretur»  nifi  onera  matrioionii  fufti-  ^^^^ 
ftijs  paupcrtatis ,  &  inopix,pofrct  facile    nuiflct  /.  pcnult.ff.  quod  fal.  tut.  vnde^  ieextinr 
induciad  fomicandumjadcoq;  &c.  Scd  inferunc,  quod ,  fi  maricus  concnrrat  looofto- 
deliislatittslnfrifVbietiamarganien-  cnfflalio,qui  agacdedanmovitando»  ib. 
ta  concraria  diiToluentur .  dcbcat  ipfe  pra:terri ,  co  quia  non  agat 

Dices,  quod  in  concradibus  oneroiis,  vc  iucrum  capiat ,  fcd  v t  damnum  cui- 
«bi  agicur  dc  rc  in  aiium  transfereiiday  tec>&  fi  eidem  marico  aiiquid  per  vxo- 
vcniat  cuiftio ,  vt  vidcrc  eil induftionc    rcm  fucrit  iegatum,hoc non  confunda- 

cur^ncquccompcnTetur  cum  lucro^lo- 
tis  BaUbu  emf.fp.  cafns  efiulie  M.i.; vn* 
dc  afTcrunc  nondfciucrumpurum  ,(al 
iucrum  iraproprie,  ieii  lucrum  obcau- 
fam.  Exaducrfocirccxciculoiucratiuo 
aiTcrunt  Varifiusin  conf.ixZ.  col.i.vtd.i., 
AUxaad.inl.fi  faror  f.yLjuius  ff.foUttjma^ 
trim. ,  Decius  in  l.  fi  ipia muUer  num.  18.C. 
ie  feemdis  nupt. ,  .j^^gelas  i»  $.  adfcriptio 
immakM  mftiis,H)*mdmm  dr^noLus  pc^ 
Stacans  m  A  cs  fSM  jf.  drnx- ^^«^ 

m^ms 


pcromnesfcrcconcra^tusoncroros,  vt 
5      m  cmptionc ,  &  vendicione  per  tot.tit.f. 
■7n?i*n    tfC.dceuiB.  in  concra&u  diuifionis  pcr 
«excum  1»  l.fifratresC.famd.ercif.  ,&cia 
onmibiis  conttaftibus  cam  nominacis, 

2uam  innomiiucb  per  cextum  in  l.fin.  C. 
r  condit.  ob  cauf. ,  oon fic in  iucraciuisy 
nifi  quando  indpicur  apromilfionc  pcr 
jBestum  M  l.Ar^f.4e  imm,  ,&i»t.2^ 
CjeotiS. ,  fed  in  cootra^  dotb  nmlier 
aon  tcnccur  deaiiftioncii|iiandf> 


« 


Dlgitlzed  b\ 


Contraaus  XVI; 


ntAlui  dc  luero  dotis  5.8,  «ww.  1 1 . ,  BMdus 
9      'HpneUus  de  dotc  pjrr.6.  priutl,  ^j.ntft/i.^, 
SecundA  qui  in  fuis  rationibus  vidcntur  cludcre 
afleren^    vini  argumcntorum  contrariae  opiiiio- 
cifeexti-  nis,conlidcrant  cnim  in  huiufmodi  lu- 
tiilo  lu-  crodupliccm  caulhm,altcram  finalcm, 
cratmi).    ^  proximam  ,  altcram  impulfiuam  . 
dumuxat,&  rcmotam  ;  &  llc  dicunt 
nutrimonium  ipfum  cflc  caufam  fina- 
lcm,&  proximara,  oncra  vcro  ciufdcm, 
non  nifi  impuHiuam,  &  rcmotam,  hocq; 
cx  co  cuinccrc  conantur ,  cjuia  tunc  di- 
citur  rcs  acquiri  cx  caula  oncrofa.., 
quandoipfumonuscdcaura  acquifitio- 
nis,  vt  in  rc  cmpLi  prelium  pcr  tcxtuin 
lu  /.  aptid  Celfum  §.  dc  authoris  ff  '.  dc  exccpt. 
doli;  in  lucro  autem  detis  non  funt  ipia 
onera  matrimoni;,quandoquidem  pro 
eifdcm  cadunt  frudus  ciufdcm  dotis 
,  otr^elus  in  d.  §.  adfcriptio  iu  autii.  de  nttptifs, 

lafon  in  conf.  ii<).& conf  155.  vol. i .  Ad- 
dunt,quod  diclum  iucrum  dotis  non_. 
potcft  dici  dclatum  ob  cadem  onera„. 
nutrimoni;,quia  dcfcrtur  pullfolutum 
matriinonium,  q  uo  tcinporc  ccllani  cius 
onera  .  Quid  crgo  in  hac  matcri.i  con- 
cludcndum  ?  PixjbabiJius  arbitror,circ 
cx  caufa, feii  titulo  lucraiiuo  non  fim- 
plicitcr,fcd  cx  ciufa  ,  proiit  fcntiunt 
DD.omncs  pra:allegati  pro  fccunda_. 
fcnicntia ,  hocque  elt ,  quod  voluit  in- 
dicarc  Baldus  in  l.Tuia^.  tjui  invita  ff. 
de  icgat.  i.  dum  dixit  ulc  lucrum  cllc 
Lucnirn  auiind.tm  oneris  retnunerationem .  Ratio- 
ex  ciiiCi  "'^^  P'"°  *<^cunda  opuuonc  hoc  fatis  con- 
lucratiu.!  cludentcr  cuincunt ,  quibus  addeid, 
ron  fira-  quod  iiihac  matcria  fubtiliter  aducrtit 
pliciter,   TjiriftHs  couf.  11.7.  nempi:  quod  hic  fo- 
led  ob    uor.fcu  caufa  Iwcri  finiatur ,  co  ipfo  > 
•itu.un.  qm,(i  ^.jj  cnntracitum  matrimonium_., 
quod  iion  potcl^  cilc  ratione  oncrum_. 
matrimoniairjin ,  cum  hscc  non  finian- 
,.  turpcrinitum  uutriinonium,  fcd  pcr- 
fcucrcnt  quoufque  durat  idera  roatri- 
nioniuiii ;  iNcquc  binc  infcras  ,  quod 
hacrationc  illmsJucri  c-oUatioellet  (i- 
raoniaca  ,  cum  cflct  promatrimonio  , 
quod  vtpotc  facramcntum  cft  quid  fpi- 
Nec  «  rituale  ;  Sicuti  ex  fuperius  diais  clfcr 
m  3  collatiodotis,  fi  cllctproprie 

colLuio    P"*  'P^o  matrimonio,  non  pro  oncribus 
dotis  ef-  ciufdcm  \  Non ,  mquam ,  hoc  infcras  , 
fcc  fimo-  quio.  incafuconlHtutJonisdotisproina- 
ni.-ic.i .    triinonio  do6  ipfa  datur  procontrahcn- 
do,  &  tanquamcau fa  allicicns,Ck  indu- 
ccns  ad  contra(ftuixi ,  incaufa  autcm_> 
lucn  delati  a  iurc  manicipali  poll  con- 
tractum  datur  tanquam  prcmium,6£ 
vtquid  conlcqucns  ad  ipfumcontradu; 
non  cft  auicm  fimoniacum  ;  quod  poft 
colUtum  bcncfiiiuin  confcquatur  anti- 
doiali»  rcinuncracio,quod  ii  contrahcns 


moucatur  ad  contrahcndum  ex  illo  iu- 
rc,quod  confcquitur ,  ad  lucrum  dotis 
dclatum  a  flatuto,  fi  vxorpraemoriatur 
finc  libcris ,  hoc  non  praellat  ad  indu- 
ccndam  fimoniacam  prauitaccm,quan- 
doquideni  moucri  ad  confcqucndutru. 
bcncfitium  cxinotiuoiurium,qu£e  con- 
fcquuniur  ad  idcm  bcncfitium  iam  ac-  , 
quifitum  ,  quamuts  hxc  confiAant  itL* 
tcinporalibus,nullo  modopracfcrt  fimo- 
niam,  vt  per  fc  patct. 

Hinc  infcrri  poteft  ,  quod,  fi  maritus 
cafu  onera  matrimoni;  non  fuftincat , 
co  quia  ftatim  poft  contra^lum  matri-     1 1 
monium  vxor  praemoriatur,  non  prop-   Si  vxor 
icici  amittat  lucrum  docis  Baldustnl,  ^^^^tru, 
mn  tantum  C.dc  le^at„.Angclus  confiSo.,  JJ^J,''^'""^ 
Thanutius  de  lucro  dotis  glof  i .  verb.  mpta  jncrntJJp 
mm.6']. ,  Tlraquel.  in  l.  /i  vnijuam  verb.do-  Jotcm , 
Hatiofte  largitHS  num.zx.C.de  reuoc.  danat. 
lafon  in  l.  ft  donaturus  §.  l .  /f.  de  cond.  ok 
cauf  &  in  l.  intcr  flipuLintem  §.  facram  tm. 
X  3 .  verf.  tcrtio  matrimouium  f.  de  verb.  ob- 
ligat. ,  'Dccius  in  c.  de  caufis  nm.  6.  verf.  Cir 
pra:di£ia  comlufio  ampliatur  ic  offic.  delcg., 
quod  idcm  fcntirc  vidctur  loamtes  .An-  . 
gclus  Bofjius  traB.  de  dotc  cap.  t.  rum.^^. 
quamuis  alibi  vidcatur  fcntirc  ,  quod 
lucrum  dotis  fit  cx  titulooncrofo .  Non 
moucor  ca  rationc,  qua  moucntur  non- 
nuUi  cx  praecicatis  iWtoribus  ,  quia.* 
fciliccc  ad  calc  lucrum  fufRciat ,  quod 
nuricus  ad  raodicum  tcropus  oncra  ma- 
trimoni;  fuftincat ,  proiit  infinuafie  vi- 
dcncur  Tasdus  de  Cafiro  in  l.  ft  donatwus 
§.i,,«ir  ibi ,  lafon,  in  fin.  ff.  de  condit.  ob 
catif.  cum  fufticiac,quod  condicio  al»- 
quando  cciam  moraento  ccroporis  exci- 
tcric ,  proiic  nocat  KotaKom.  apud  ludo- 
uifium  decif.  5.  num,  p.  pcr  ccxcum  in  l.fi 
quis  harcdem  (^,  dc  infitt.  &fHhfiit. ,  (jailus 
lib,z,  obferuat.io.  nrtm.j. ;  fcd  ea  ratio- 
<ncmoUecxr,quia  ftatutum  defcrtmarito 
tale  lucrum  tanquara  prcraium  macri- 
monij  poft  ipfum  inicum  nuUa  fafta  cx- 
ceptionc,  an  illudduraucrit  ncc  nc,& 
proptcrca  ncc  nos  dcbcmus  excipcrc . 
■  Scd  quid  diccndum  fit ,  fi  vxor  poft 
initum  matrimoniun  decefierit ,  antc- 
quam  fucrit  traduda  ad  domum  mari-      1 2 
ti,  \xl  matrimonium  ipfum  fuerit  con-  Sentcntt.-i 
fummatuin?  Doclores  hac  in  hypochcfi  ;illi.'rcn$, 
pcr  fcntcntias  extrcmc  oppoficasdiuifos  R"^^  >  ^ 
mucnio.  Prima  fcntcntia  ,  quam  latc  vxornon 
fcquuntur  Salicctus  in  l.cumte  C.de  do-  ^^^jj^^ 
nat.propt.nupt. ,  Felinus  in  rub.  de  (ponf.in  con^ 
col.  i.  infin.&in  c.  tcrtio  loco  col.i.  in  fin.  fummactt 
de  prtfimpt. ,  Baldus  in  i.  no»  ftnc  C.  de  bon.  matrimo 
qu4tlib.& inoHth.dos  dataC .dedonat.ante  nium.ma 
uitpt.ySalicetusinl.minornn  ff.dcntunupt.  titii^t\oa 
6-  in  l.  Deo  nobis  C-de  cpifcop.  &  cler. ,  &  ^^^^^^ 
alij  piures  apud  rhantttiHm  de  tucrodotis 
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Ma>^i»verh,mifta.  hihw. jo.::aflcritjiion  dc  commutu,  &  alij  ixMUineri^quos  citat 
eM  toeiRii  Incro  dot»  rafieftu  nariti ,  6e  fequitur  "^HPmtiiu  de  bKradotis  diSa 


vbi  nutrimonium  non  fucrit  confum 
macum  j  vd  vxor  non  fueric  addomum 
eiuOkmmaiitittadada.  Fluribiisra- 

tionibus  adhoc  moucntur,&primo,& 
principaliter  cx  co ,  quia  vcrba  itatuti 
lunc  m  ftri^liori  flgniiicationc  acct^ 
picnda  Soctfm  in  d.  l.  ctim  fnerit  ff.  de  con~ 


13 


vnde  vt  rcfcrt  Thaimtius  d.  ^lof.i .  nuj^. 
P.  Ambroitus  docuic ,  (juod  nucrimo- 
niiMi  tnitum  tnterDdparamVirginem 

&  D.  lofcph  fucrit  quidcm  quoad  f.in- 
^Uficationcm  matrimonium,non  quoad 
propriam  iigni^cationcm  .  Sccundo, 


glof.x.  m.$6.  aflcrit  difpofitioncm  iuris  Scntenti» 
municipalis  habcrc  locum  «  vbinuptiae  .aiTerens 
per  verba  de  pnetenti  ftierint  imtaBj  m.inrum 
qu.intumuis  non  adhuc  confumnutae ,  faown 
ncc  vxor  traduOa  in  domum  mariti . 
fltuibm  latiooilnu  ad  hoe  alTereiidum  (^^«J[^ 
mouentur  ;  primo,quia  ex  communi  initiim.. 
SiV. ,  &  demot^,  1. 1 ,  ff.ft  ager  vcQigalis  l,    cffato  liupnus  fjxit  confcnfus ,  non copda :  mathmo 
qiurittfrff.  de  fiatM  bem.tUngeluf  conf.  158.   crgo  habi  to  confenfu  pcr  vcrba  dc  prae-  mii ,  ctis 
vifofimUo,BarbJtiusconf.ij.Deiimvol.}.t    fcnti ,  licct  non  .idhuc  h.ibita  copula_t,  finoo fi» 
Xtf/bn  conf.i  ij.,  &  conf.i^^.vol.  i.   in.,   fi  vxor  pra;morutur  ,  iUtutum  fuunu.  ^^^" 
rigore  autem  maricus ,  dSc  vxor  non  di-   dkftum  £iuore  marici  obcinebic .  Sc-  ^  y^g^ 
cuncur ,  nifi  confummaco  macrimonio,  cujid6,  quia  vbt  (lacucam  cxprcfse  non  tradw^. 
cum  anteccdentir  dicancur  fponTus ,  &   loquicur  de  mtdiere  carnalicer  cognica 
fpoofa  ^AUuu  inc,  ex  fnblico  de  cemterf^    a  marito ,  ipfius  dirpoiltio  intclligcnda 
Riitiones  ^MMi^^t^Z^efiM («1^.5^,  Ddndi HUtri-  cll  inde^cede  mulieredcfponfau per 
cUis  ien-  raonniiii  noi^tiffl  oooruniiiiatum  noiLi  verba  de  piaBTenci ,  &  devxore  cogmta* 
potcft  dici  fecundum  fignificatum  1T1.1-    quandoquidem  quando  voluerunt  fub 
trimonium  ^l(^.ind.c,exfid/Ucodecon-    difpoficione  cadcre  folum  vxorcm  co- 
mtrf. coniug. ,  gief*  ni  r.  tmn  ititia  17.  ^.x.   gnicam,  vd tradnftam, id cxprefserunt, 

vt  viderecftiaEatutPMcdiolani  ayS. 
&alibi. 

Hlnc  reTpondent  adaigumenta  pr»- 

ccdcntis  opinionis,  &  quidcm  ad  pri- 
mum,quo  affcritur  verba  ftacutorum-. 

  .    clic  llritti,  &rigoroscintCtpret*lida_.» 

quia  ki  plertfque  fimiiibus  ftatuu  lo-   aircrum  derponlatos  per  vema  de  prae- 
quentiadenaptisnoniacdligttntiirha-  lentieflcproprii,,&mrigoreconiugcs 
bcrc  locum,  vbi  nuptix  non  fucrintcon-    nuptos,  maritum,  &  vxorcm  Bartolus  in  Sohitio^ 
fununatae,  fic  in  particulari ftacutum.^    l.nibUff.  rer.Mnet ^VomIhs  deCafiro  j»  1.  &  "^?^' 
yrohtbcM, qood maritus  non  poffit  rc-   fiieritf.de condit.  &iemoi^.,  Sandkzie  '^^^ 
liqucre  vxori ,  non  habct  vim  in  cafu  ,    matrimon. lib.  i . difp.  1 .  num.z . ,  .  ■fnguflimu 
quo  vxor  non  fueric  carnalitcr  cognita,    fiarbofa  de  afpell.  vcrb.  luns  fipi.  appeUat. 
«d  non  cradnfta *Decius  conf.^^.eputri-'         mm.i . ,  toamies  jlngelus  Baffius  troB. 
tm-  ;  fic  llacucum  cxcludens,nc  filia  nu-    de  dote  c.x.nim.^o.  Ad  fecundum  idcm 
pu  poiUc  fucccdcrc ,  non  proccdit  in.j    fcr6re(pondcnt,quod  firilicecmacrimo- 
defi^niata  tantum  per  verba  dc  prx-   nium  Deiparae  cum  D.  lofeph  fuerit 
icnti  .><iic64r4Mif  im  e,i,verf.  qmero  de  tjia    proprie ,  &  vcrc ,  &  rigoros^  matrimo- 
maftione,  tputmibi aeeieritcoi.S^. de  con^    nium ,  &  licet  non  habucrit  iilam  pcr- 
flit. ,  .Abbas  conf.  107.  qiutnor  funt  in  fin.    fciStam  fignificjcioncm  vnionis  vcrbi  di- 
/ffr.^^^uod cttam ducec  la  alijs  fmuli-   uini  cum  carne  aliumpu  ,  vd  ChriiU 
bus.  Tertki  arguiit  abEthinoologia  no-    Domtni  cum  Eoclefia  ,cum  ad  talem  fi^ 
minis i/.vom, quK vel deducitur  dbTinifo    gnific.nioncm  rcquiratur  ,  quod  fa^lt 
vc  noimuUi  auerunt,vciabvfu,vcalij   iucrmt  incaroc vna,quoadcftc^umca- 
fentiunt;  a  quocunquc  autemdncatttr,   men  proprij,& rigorofiiiMtriiilOimjaim 
fcmpcr  fupponitur  cognita  carnalitcr,    mutuapotcftatcm  corpushabct  pcrvc- 
cum  cunc  tantum  vxor  vngcrctur  ,    rum,&mucuum cooienfumquidquid 
quando  marico  credebacur ,  nec  vfu&  rcquiricur,pociflimttfflCumcuncqiiaii- 
potcft  intcUigi  fme  carnali  cognitionc .    do  fuit  celcbratum  non  eflict  Sacramctt- 
Alias  rauoncs  pro  iiac  fcncencia  vido    cum  a  Ciirifto Domino  inftitutum ,  iM 
apud  TboMMtitmtiiSa  gief.%,  Ammt.^  faprdentatiiift.  Ad  tertium  dicendum 
vf(]ue  adt^-f.  cfl,omnin6  gratis  dici,quod  ftatutalo- 

iiecunda  fcntcntia ,  quam  fequuntur  qucnua  dc  nupus  uuciiigenda  fint 
MbuJismllus  traH.  de  dotc  part.6.  friu,  dmiitaxac  de  Ijs  ,  qui  ooalummarunc 
yf.  in  fine  ,  Bartolus  in  l.  nihU  ff.  rerwna  nuptias ;  fic  primo  vcrum  non  eft,quod 
duut. ,  BaldHs  in  l.fancimus  de  nMtijst  afterit  Decita  iocjcit. ,  quod  ftatutum.^ 
&  in  l.Deo  nobis  de  Epifcop. ,  &Qler. ,  prohUxns  donationes  intcr  virum ,  & 
JoinnesBofcbeiMs  in  trati.de  leg.mft.mmt,  vxoreffl,intdligcndumfit  folum,quan- 
5x.,  (^urtiMslmuwr  i»  aittb.  fraterek  C.vm-  do  nupci«  fueruot  confummatx,  projkc 
4tvirt&vx»rmmaio*9m«timu^mt  probat gft wlto ielacro^Mf^A. m^ 

S9. 
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yp.  pcr  textum  in  l.  Scia !.  eum  hic  flatus  quia  in  iliis  oncrlbus  fiindaW  rcmanct 

§.  pendt.de  donat.intervirum,&vxorcm.  mcns  ftatucntium  .  Tcrtio  .iffcriccflcLj 

Secund6  ncccftverum,quod  ftatutum  locura  didlo  ftatuto  ,  quando  non  pcr 

prohibcns,ncfilia  nupta  poflit  fucccdc-  maritum ,  fcd  {Jcrvxorcm  lkierit,quo 

rc,non  procedat ,  qu.indo  pcr  maritum  minus  iila  fucrit  cognita ,  fcii  tradufta. 

iion  fuit  carnalitcr  cognita,  vt  probat  Quarto  habcrc  locum  praefatum  ftaiu- 

ibid,  Tbanutins  loco  fcilicet  citato  pluri-  tum,  fi  finis  ciufdcmftatuti  ciict,nonin 

bus  in  contrarium  adducftis  prxcipui  ordine  adoncramatrimonij,fcdvtmu- 

vum.^S.  pcr Lupumrub,dcdonat .intcrvirS,  licrcsfaciliusinucnircnt ,  quibus  nubc- 

&  vxorem  §.  55.  col.  x.  addu£lo  primi!)  rcnt,  vcl  fi  finiscflct  in  ordinead  cadcm 

tcxtu  in  l.  i.C.vnde  vir,  &  vxor  ,  vbi  oncra ,cx  confuctudinc  tamcn  cllct  ali- 

^'ii'pof\t\o  auth.prxterca  C.vndcvir,  &  tcr  interprctatum . 
vxor  dicitur  haocrc  locum  in  fponfa  dc       Quid  lam  in  hac  opinionum  diucrfi- 

pr^fcnti,licetnondumtradud.\,vclcar-  tatc  fcnticndum  ?  Arbitror  tutiora  elfc 

nalitcr  cognita,fccundum  Baldum,Me'  iura fccundacopinionisaflcrcntisaperiri  ^ententia 

xandrum  flafoncm  ,Kiminaldtm,&  Dccium  maritolocum  lucrociufdcm  dotis,cx  CO  ^"^^^^^g 

itt  d.l.i.    viide  vir , &vxor .  Sccundo  prxcisc,  quod  matrimonium  fucrit  ini-  rens^m-i- 

adduil")  cxemplodcmatrc,qu9,fitran-  lum  jxt  ycrba  dcpra;fcnti,quantumuis  hcumlit- 

lcat  ad  fccunda  vota,cx  dif|iolitione  iu-  nontucrit  confummatum,ncc  vxor  tra-  cr.ui  do^ 

ris  co  ipfo  amittit  tutclam ,  quamuis  duifta  .  Rationcs  pro  cadcm  addudae  tcm  fta- 

adhuc  a  fccundomiritonon  fucrit  car-  hoc  concludcntcr  euincunt ,  Solum  rc-  f""  P**^ 

julit^r  cognita  ,  ncc  tradufta ,  vt  latc  manct,  vt  diluamus  diftindlioncs  a  Ko-  '"•^"""P 

probat  loannes  LiipMs  d.rub.dc  donjt.intcr  lando  kyaUe  loc.cit.  cxpofitas^&quidem 

vir.&vxor.^.^'}.  citatis  ctiam  Bartola,  ad  piimum  dic,  illam  rcculam  ,  quod 

Jiomano, alif s<jue  plnribus. TcnioidduCto  proxirac  accingciidus  habcatur  pro  ac- 

cxempJo  dc  Clerico  bcncfitiato,  qui,  fi  cinco  ,  quamuis  vcriutcm  pra:fcfcrat> 

tranfieritadnuptias  co  ipfo  amittit  bc-  non  habcrc  locum  aducrfus  noftrani_, 

jicfitia ,  quo  per  vcrba  de  przfcnti  pr«c-  opinionem,  fccunduni  quam  non  rcqui- 

ilatconfcnfum  adeafdc  nuptias,quam-  rimus  confummationcm  ad  hunc  cffe- 

uis  aftu  nondum  confuraraauerit  pcr  iium  lucridotis,  nccquoad  fubftantia, 

Rotam  Roman.  decif.  x6.  in  not.  dc  tlericis  ncc  qvioad  fidtioncm  iuris;  vnde ad  fum- 

cmiu^atis  .  Ad  quartum  dcdu£lum  cx  mum  proccdcrc  potcft  in  fcntentia  con- 

nommisethiraologiadicendumcft,cum  traria  rcquircnte  matrimoninm  consu- 

eodcmPhanutio  effe  argumentum  fri-  niatu,quiatunclicetnoneffctconfum- 

uolura,  &grammaticalc ,  quod  propte-  matio  quoad  fubftantiam ,  cffet  tamen 

rcanon  cllc  attcndcndum .  quoad  mris  fifitioncm ,  quod ,  an  fuffi. 

Tcrtia  fentcntia  ,  quafi  media  intcr  ciant ,  vidcrint  aducrfarij .  Idcm  dic , 

duaspra:ccdentcscxpofitas,quaniprae-  quoad  vllam  tradu<ftioncm ,  &  quoad 

cipuc  fcquitur  .  Rotandus  a Failc  dc  lucro  cxpcnfas  factas  antc  candcm  tradudtio- 

14     dotis  q.io6.  fubvariasdiftinaioncspro-  ncm,quadoqujdcm,vtfupradocuimus, 

Sententi.1  ccdit ,  pcr  quas  fcntcntias  extrcmc  op-  ratio  tinalis  liliusftatuti  nonfuntoncra 

mediH-,    pnfitasfibi  fuadctconciiiarc  ;  &prim6  matrimonij ,  fcd  vt  alliciantur  viri  ad 

fiib  v.orijs  afferit.clic  locum  Ilaiuto  dclucrodotis,  contrahendura  fub  fpc  illius  lucri .  Ad 

^iJ^bjjj  quamuismatrimoniu  non  fucritadhuc  vltiraum  p.uct  ,  quid  fit  rcfpondcn- 
«xpotii-   confumniatum,  dummodo  tamen  ma- 

tut.       ricus  in  propriam  domum  fponfam  tr.i-       Liraitatur  tamcn  noftra  opinio  in_,  ^ 

duxecit;  ad  quod  duplici  rationcvidc-  hypothcfi,  qua  probarctur  tcrapore^ 

tur  moucri ;  primo,quia  in  tali  tradu-  conditi  ftatuti  cx  communi  vfu  ,  &  con-  txope  in 

Aionc  affolent  ficri  multa:  cxpcnfa:  in_,  fuctudmc  loqucndi ,  quod  mulicr  non  .^„[^^00^ 

vcllibus,conuiuijs,iocalibus,&fimili-  traduda,ncc carnaliicrcognitanonap-  fumma-' 

bus;  pcr  qusmaritus  vidctur  incipcrc  pcllarctur,nifi  fponfa,nonautcm  vxor,  tioncm 

fuftinerc  oncra  matrimonij  .  Sccundo,  &ftatutumloqucrctur  dc  vxorc,  quia  non  .np- 

quia,cxquo  matrimoniumcft  dcproxi-  tunc  ftatutum  intclligendum  eflct  fc-  pell.ire- 

mo  confummandum,habctur  procon-  cundum  communcm  vfum  loqucndi ,  > 

fummato  ar^.  l.  pcttult.  ff. dt'  niilitari  te-  prout  notarunl  Thanutius  d.glof.  i.  verb.  'P<'""  • 

flam.  Sccundo  allcrit  cflc  locum  diito  nuptanum.ji.,  Socinus  in  Lcumfuerit  ff.  de 

ftatuto,quamuism.iritus  ncccognoue-  condit.,&demonfl. ,  loannes  ^t^eliis  Bof-  j- 

rit,ncctraduxcrit,  fic«pcritfuftincre-i  fiustrail.de  dote  c.i.num.Sj.  j^^^  . 

oncra  matrimonij,  facicndo  vcftcs  ,  &c       Limiutur  fccundo  in  matrimonio  ni.itri-' 

cnacndo  ornameiita  mulicbria  ,  quod  impubcrum  non  habilium  ad  contra-  monio 

ctiam  vidctur  fcntire  dc  dote  hcndum,quia  tunc  illud  rcfolucrctur  in  impub«-" 

f'»'*.^.  q.ij.  in  finc,  & hoc  ca  ratione-',  mcra fponfalia  pcr tcxtura  in  c.i.^.i.de  rum. 
—  fpmf. 
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j^.lnfiA, ,  MdiMtt ie  ritH  aipt.  lA.  feric  nnc  filijs  in  itfitHmohio ,  com  €0 

^.50.  mrw.iy.,  c>  i8.  dilToluto  dcccflerit     luxca  primam_,  jf 

Limitatur  tcrtio ,  fi  vxor  non  fuiflct  fcnfum  abfoluti  fcntio ,  pcr  uicm  in-    5/  yxor 

I  ^    traduaa,  ncc  carnalit^r cogniu  ezcul-  grefluffl ,  6c  pn^teffionem  non  inccUigi  ante  nM^ 

"Item,  fi  pa  mariti,  quando<juidcm  tunc  in  pac-  iurticicnt^r  mortuam  ad  cffcftum  ,  vt  trinuMud 

"on  eflet       priuarctur  cali  lucro  Soerius  iecif.  maritus  dcbeat  ftatim  lucrari  dotcm_^  confam- 

*e?'"Si*  i*-*"»**^-» ^l**"» 4»nmmftianmlA.-  Murmns  conf.  xj^. ,  sdicetw  in  l. Dco    ''^™ ,  • 

cuip.i        Limitancquartoaii;incaru,quoin'    lutttirBUmtafU.i.tBaldusTi^ltisde  ug^onc 
«oarici*   cutum  loqueretur  dc  vxorc  duila  ,  &    dotepart.j.priuileg.ii.vcrf.pratercapof-  non  in^ 
X  9    prxcipu^  Rolandus  de  yaUe  de  lncro  dotis   fet .  Ratio  ex  eo  dcducitur  priinojquia,  telli^icur 
Acqui-  1-  > t^.«*«»4. ,  Carpmms  ti  Sttttitum  xpt.    fi  loquamur  dc  iure  conimuni  in  ordi- 
rerec  erii  rum.^9.y  & ad Statuttom^i.num.^-j.tx    ncacl  fucccffioncs  profcflio  inRcliginne  ""^' 
£  ftacitfu  moti racionef  quia  non  potcftdict  vxor    non  acquiparatur  morti  naturali,prouc  j^^J^ 
Boqaere.  tltifta ,  quando  ad  donram  nnrid  noii   exprefiecoUigiturex  «exto  h  iJDeo  nMt  laaetae 
fuittraduda.fcd  hxclimiutiononfub-    C. de Ep i fcop.,  &C[er.,  \bi  glofa  invrrb.  dwm» 
fiitit/juandoquidcm  vxorem  duccre  ex    hoc  rrtdi»,duo  dicit ;  primum,  quod  Fa< 

  *  ter  debet  fiIiumM(Miachum  inftituere  I 

fecundum ,  quod  ab  intcft.ito  fic  fuocc- 
dit Monjch us,ficu ti  non Monachus ^ cx 
quibus  manifcltccuincicur»  quod  qilO- 
ad  huiufraodi  cftcctus  morsciuilis  pcr 
profdlioncm  nou  a:quiparatur  morti 
Jtttaralijfi  loquaniur  vcro  dc  iure  mu- 
nicipali  liuius  Mcdiolancnfis  ditflionis 
adatatutum  »84.  pnetcrq  uam,quod,vt 


Cnfus 

hic  non 
sompre- 


communi,  &  vfitatomodoloqttendi  ni- 

hil  aliud  crt  ,  quam  contrahcrc  niarri- 
.  .  monium,  quod  vtiq^  cfle  poteft iine  tra- 
duftione  Vbamitiiis  debiera  dvtis  d^ltfx. 
verb.  nnptJ  tium.  loj. ,  &  T04. ,  Socinus 
CWjfi/.  xxj .  Ub.  I .,  Kmnia  conf.  1 99 .  iib.  i . 

Sedqoid  dioendom  fic ,  li  llatutum 
loqucrecur  de  vxore  copulata ,  feu  fub 
20    termlnts  vxoris  copulatae .  Tunc  Bd- 
Item  ,fi  dus  in  l.nonfine  C.dcbon.,  qux  lib.  Vhantt-     latc  docuimus  tom.^.  fuh  tit.  ContraSift 
loqucrc-  ttusd.^lof.z.tium.j^.,  Cir^j., &alijarbi-     XI.depirn.,&  bypoth.  Dtftj.Il.^.i^.ttu^ 
tuiin  ter  crantur.non  cflc  locum  Iticuto,  fculu-    verf.ik bire mmiicipiUi, hoc Hztutum  ,^1^ 
minis      cro dotis, nifi matrimoniiJin  fucrit con-    poticorur.i  FAxlcfi.iflicam  libertatcm , 
vxons  co  jujiunatum,  &  moucntur  cx  illa  parti-    &  irapcdiuuum  Itatus  Rcligioli  cft  ini- 
culi.^<^ulata  ,  qux  non  potcll  c(1'c,nifi    quum,  vtomnes  fer^clamanc,  &  prxci-^ 
per  camalem  copulam  .  Nihiiominus    pu^3iiniof&fW,qui  fuitScnator,&inhac 
contrarium  rentiunt  Ttr.iqHcl  tn  l.fi  vn-    Mcdiolanenfi  ditionc  cxtraordinario- 
a$iam  verb.  donationt  Iwrgitiu  num.xz^.  C.    rumrcddituumPraBtCSco»/.  ip<5,  i  num.  .„.„^,,_ 
4ereuoe.d<mat.,  loamtes  .Angelus  Bojfsius    5X.A/^6.,iioncomprchcnditcafum,dc  henditur 
traBjdeiotee.%jmm.Sf^.,  proptcreamra-    quo  hic  loquimur;  non  emm  agitur  de  in  Staw- 
tioncm,  quod  copulatus  dicicur,  qui    aliqua  fuccc(fionL',rcdt]c  rccciitionciu-  toMcdio 
■iun^us  elt  macrimonio,  quod  v  cique^    ris  ,  &  dominy ,  quo  gaudcbat>  &  cum 
habetur  fine  coitu ;  eft  enim  matrimo-    verTemur  hic  m  correAori js ,  non  debe- 
nium  ipfumquoddam  vinculum  ,  quo    mus  cxtcndcrcdifpofitioncmdccafu  ad 
coniugcs  copulancur, ctiamantequam    cafum,vtuumiaiuraclainant .  Sccun- 
aiftu  ooeant,  &  vbi  agitur  dc  coittt ro-   do,  qttia  lex  humana  ctiam Imperato>  ' 
gularircrdicitur,quodfitcopula,noa#    ris,  nccctiam  pcr  indirciftumpotcfidif- 
quomodocu nquc ,  fcd  ca rna  1  is .  poncre ,  vt  impcdia t u r  R cl igioia  profcf- 

Maior  difRcultas  eft  in  explicando ,    no,  &  &uor  animae,  vt  doccnt  commu- 
an  maritus  lucretur  dotem  »  quando    nitcr  Cjw(to//?.c/>i  c.i.rfr //jow/j/.  ,  fcd  talc 
mulicr  contradis  cum  eodcm  nuptijs ,    fbtutum,fihabcrct  locum,quandonm- 
antequamfucritcogniu  ,  vcl  traduda    licr  antc  confummacionem  ingreciere- 
ii^reditur  Rcligioucm  marito  ctiani_«    tur,  &  profitereturin  Religionc ,  e&t 
dinientiente ,  &  in  eadcm  profitetur?  impcditiuumprofeflionisReligiofae,& 
HaK  dilficulus  fic  pmporK.i  poccfleNa-    noxium  fauori  animx,  fiquidcmfubcf'  22 
minari  fecundum  duplicem  liuifum,  vel   fec  onerldocem  amicteodijCrgo&cSed,  An  ta»: 
inordme  ad  mortem ,  quatenas  ftilioec   an  in  hac  hypothefi  fiiltem  maritns  lu-  l"* 
co ipl'o,c|i]o  proRlTa  cn,intclligatur  fuf-    crarctur  dotcm,  pofiqu.im  vxor  profcf- 
ficientcr mortua  quoadeAcdum,vcma-    fa  cflcc  morcua  naturalitcr  oon  conue-  ^onem 
ritnt  fladm  poil  profeffionem  «btenLj    ninnt  interfeDIX  Vbmmtimde  iMtre  io'  n.irura. 
lucretur  noncxpcdtata  mortc  naturali,    tisglof.'} .verb.fine liberisnim.r^ . ,  ^Augu-  lem  vxo- 
vcl  inordmc  ad  matrimoiiium  ,  quacc-    fittuts  Bouius  in  c.  in  prsfentu  dc  probat. ,  ris^  pro-; 
nus  per  ingrcffum ,  &  pcr  profcffionea    Baldm T^^ttMS de  ime  part.  7.  priuil,  1 1 .  fefc . 
in  Rcligioncm  intclligatur  dilTolutum,    vum.^.  vcrf  prxtcrea  circa  finem  abfolute 
adeouc  vcrilican  ncqucai «  quod  doccf-    aiicr untnuritum  etiam  in  ea  hypothcfi 
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non  lucrari  dotcm  eo,  quia  non  vcrifi' 
cecur,quod  dcccflerit  vxor  finc  libcrisi 
cumMonaftcrium  habcatur  a  lcgc,  vt 
fiUus ,  quod  proptcrea  fucccdit  in  bonis 
docalibus,  cumlcx  tribuat  Monadcrio 
fauore  Rcligioiiis  id ,  quod  compctcrcc 
filio  fanguinis .  Adderem  pro  hac  opi- 
nionc ,  quod  dosconftituta  marito  pro 
matrimonio  carnali  cum  cadem  vxorc 
inito  intclligatur  coUau  Monaficrio 
pro  matrimonio  fpirituali  habito  per 
profefQonera  Religiofam,  adcoq;  ficuti, 
li  cxtitiilent  fili;  naturalcs  cx  matrimo- 
niocarnali  ipfifuccci&irent^iu  cum  non 
cxtitcrinc,  (ed  poft  matrimonium  fpiri- 
tuaic  cxiflat  Monafierium  ,  ipfum  dc- 
bcatfuccederc.  Ex  aducrfoinfimilica- 
rufeatiuntmaritum  docem  lucraripod 
mortcm  naturalcm  vxoris  Tauius  de  (^a- 
firo  in  l.fin.  num.x.,&  f.  Q.de  Epifcop. ,  & 
Cler.f  ImmoUjMexitnder  ,& (^liudius  inl. 
fi  cum  dotcm  ff.folut,  matrim.  Rationem 
cx  codeducunt,  quiavcrba  ftatuti  de- 
bcnt  intcUigidccafu  vcro,  &  proprio , 
nondc  cafuimproprio,&  fiftionciuris ; 
Monaflcrium  autcm  non  cft  proprii 
filius ,  fcd  tantum  iuris  fiAionc .  Quid 
iam  in  hac  controucrfia  fcnticndunu,  ? 
Ex  hoc  capite  fcntio  probabilius  cffej 
maritum  non  lucrari  dotcm,  fcdfuccc- 
derc  Monaftcriura  propter  rationcs  fu- 
pra  adduftas .  Ad  rationem  contrariae 
opinionis  dico  lcgcs  &uorc  Rcligionis 
voluifl°e,vt  Monaftcrium  xquam  vinu 
habcat  fucccdcndi ,  ac  filius,  fiadclTet, 
prout  doccnt  Cinus  ,  UngelHStVaulus  de 
Cailro  ,  &  altj  faibentes  in  autb,  ro^atiC. 
ad  Trebel. 

luxta  fccundum  fcnfum  arbitror  ma- 
ritum  non  fucccderc,  fcu  aon  lucrari 
dotcm  vxorc  ingredientc ,  &  proficcntc 
inRclig,ioneantc  confuranutJoncm,vcl 
tradudtionem .  Raiiocxco  deducitur , 
guia  vxor  non  dcccdit  in  matrimonio 
hnelibcris,prout  exigit  ftatutum,fiqui- 
dcm,quandoipfa  dccciIit,matrimonium 
iam  erat  diflolutum  pcr  profcllioncm 
lcgitiroi  in  Rcligione  cmiflara  etiam_> 
quoadvinculumconiugaie,  cumcmifla 
pcr  vxorcra  profcllionc  raarituslibcr  fit 
ad  tranfeundum  ad  alia  vou  ,  vt  eft  in 
confcflb  apud  omnes  ;  Neque  dicas, 
quod  pcr  candcmvxorcm  ftetcrit,quo- 
minus  matriroonium  confumnuretur , 
cura  libert  ad  Rcliiiionem  tranficrit , 
adcoquc,quodcidem  ficimputandum , 
quod  nutrimoniura  non  fucrit  confum- 
maiura  ;  contra  cnim  impugnaberis , 
quia  cx  conccflione  iuris  hoc  cidcm  li- 
bcrum  fuit  in  ordine  ad  ftarum  perfe- 
f^iorcm  Rcligionis,  ac  proindc,dumdl 
y  fa  turc  fuo,  in  nihUo  dcfccit,  &  propte- 


rca  non  dcbct  fubcfTc  illi  dotls  prlua- 
tioni  in  fauorem  raariti . 

AssBRTio  II.  Ticulus  docis  rcfpcftu 
mulieris  a  Patre  doutz  eft  onerofus 
Cjratianusdifccpr.for.tom.  i.  f.55.  nu.ix., 
&  j^.^Mexanderconf.fi.  num.  i.libj^.. , 
Comex.ad  l.xi.Tawri  num.  iz.,  Fontanella 
de  p.tSisnupt.tom.v.cUuf.<).glof.  I .  part.i. 
»Mni44. ,  iiluarus  yeUfchus  confult.  31.^ 
princip.  vfq;  ad  num.  4.  incluftui  .Ann.  ilo- 
bertus  rerum  iudicat.  lib.  5 .  c.  x  1 .  vcrf.  pro 
Seiacircaprincip.,  loamtes Fran.  de  Cafiillo 
decif. Sicili*  71 . num.i .,&^. 

Ratio  ex  eodeducitur,  quia  dos  per 
Patrem  non  confcrtur  filiac  cx  mcra  li- 
beraliute ,  fed  cx  pictatc  patcrna ,  6c  fic 
quafi  cx  iuftitia  ultem  quoad  quanti- 
tatemalimcntorum  Hebelius  de  obltg.iufi. 
part.i.  lib.^.q./^,.num.6.,Frjgofusde  Regim. 
fhrifi.Reip.  part.^.  difp.^jium.^. ,  & 
Bonacinadeprxcept.DecalMfp.^.  $.  i  .nu.  i ., 
Francifcus  Moiinus  dc  ritu  nupt.lib.^.  q.  6%. 
n«»i.5<$.,adcout  ncc  ftatuto ,  nec  Princi- 
pislcgeportitcaucrijVt  patcr  non  tenea- 
tur,  (cu  inuitus  cogi  poflit  pracbcre  filia- 
bus  dotcm  loannes  ^ngelus  Bo(Jius  deali- 
ment,  oblig.  c.zo.  num.  1 1 87, ,  feqq. ,  & 
trail.de  dote  C4.n/w».5.,nccfilia poflitrc- 
nuntiare  doti,  fcu  patri,nc  cara  dotct 
Romanus  in  1. 1.  ff.fol.  matrim.  ,  Tal^cotus 
dedotenum.j(f.,&  115.,  vndecxiureci- 
uili  corapellitur  pater  filias  congru^ 
dourc  cx  coramuni  Thcologorum,  & 
iuriftarum  fcntcntia  MolinadeiHfi.tom. 
X.difpu^x^  num.i.,  Sanchex.  de  matrimon. 
Iib.^.dtfp.i6jutm.x.,  Laiman  lib.  3.  Theol. 
mor.traBj^.c.  13.  num.^ . ,  f^tllalobos  infum~ 
ma  tom.zjraS.i  3 .  diffic^  .num.  i . ,  Caflrus 
Talausdeiufl.,  &  iur.  difp.^.punUj^. 
vum.l.,  Hotomanus  in  difp.de  dotept^.^i.f 
loannes  Bofchcius  de  legit.nupt.lib.  5 .  rm.  1 4., 
Baldus  T^uellusdc  dotepart.6.priuiLeg. 
e2r  1 5 . ,  Campeggtus  de  dote  part.  I .  -y.  1 3., 
Conflantinus  Rogerius  de  dote  q.z.  mtm.i., 
&  feqq. ,  &  nlij  innuineri  apud  loannem 
^AngclumBo^tumtraS.dedot.Cj^..  num.p. 

Ncque  arbitrandum cft,Patrem  tc- 
ncri  folum  dotare  filiam  ex  folo  officio 
ludicis,  non autcmiureaclionis,  prouc 
lcntiunt  Glofa  in  l.fi  focer  jf.folut.mJtrim., 
Bdrtolus  inl.mulier  §.cum  proponeretur  ff. 
ad  Trebeil.  ,  &  in  auth.  res  qttx  num.  6.  C. 
commun.  de  legat .,C ampeggius  de  dotepart. 
i.q.i^.  num.  i . ,  Fontanella  de paS.  nupt. 
cLutf.^  .glof.  I .  part. i  jtum.xp. ,  Facchinxus 
controu.iur.lib.l^.c.fS.,  adcoqjtunc  un- 
tum  intelligi  dotcm  dcbitam  ,  quando 
acccflit  ludicis  compcllentisofticium-., 
non au tcni ancccedenter  ad  illud,prout 
noUtPffriw  Barbofa  in  l.i.part.^t.nu.i}. 

f .folut.matrimon. ,  quia  id,quod pcr  of- 
cium  ludicis  dcbctur,  antcquam  pr%- 
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De  Dote  r.  Prxnot.lScd:  I.  li 

diAum oflRcium  imploretuo non  conn-  citur,quod  officinmcirea  ncptem dotandas» 

denrar  tanqiiam  debitum  /. eum  poftn-  pcndct  r.v  offici^  Tatrit  ergafiliam ,  &  f«M 

Idfi  m  in  princip.  ff.  dc  dam.infc^l.  Non,  in-  T^iter  filix  ,  <ic  proinde  amufnfterfiloillU 

^uam,arbicrandu(n,quiainprimisgra-  nepti  dotemdaredebet. 
tKOnuiinodicitur ,  quod  Pater  non  te>      Aduertetametty  quod,fidosiF^Cfe  >9q 

ncaturiure  aiiionis,  fcu  condi(ftionccic  conflitutafilix  fuerit  cxccffiua  ,quoad  poj^p^^. 

icgcpctKxiuminl.obligatnurf.lc^e lf.de  cxccnum  cenTeatur  mcra  donatio^&f^g  ^^^^ 

.  «lkUg.t&a9.yCiiniHsbtnietrinaMth.rescjus  tanquam  inoffido&  polBtquoad  eun- Aituta.fi 

Tii'.n' r.')  X .conmunjade  lr^.iti<! ,  Menothtus  dcmcxccfrntn  reuocari  ctiam  conrtantc  fuerice»- 

de  prxjmnp[Jib^.pr£fumpt.i8p.nMm.64..f  nuuauonio  ,     in  praiudicium  viri,  ceffioa 

^Htierc^de Jponfalib.t&mcarimmt.  e.to.  quatenus  opusficpro  fuppteflda  alu>- 

2S    iMiM.^.,lioraiCoUigi  videturextcxtu  m  rum  legitima,fiue  coniifiac  in  pecuma,  ^^^^^^j^ 

r.ater  te-  l.finol.C.dedotis promif, ,  vbivcrba  lcgis  liue  inllabilibus  l.vnicaC.de  imf.  dot. , 

neturdo-  nullatcnus  referuntur  ad  ludiccm ,  &  Francns  decif.  104. ,  ^ffliiius  dccif.  86. , 

tnrc  iiire  \[^^  inl.fiuUbarosff,deritmmift,aiU{vaL  ^lto^adiu  conf.^.niim.%6.itb.i.,  frceolus 

lc  officiu'  ^^^*  dingantttrad  Ittdteein,liaBC  noiL*  eonfitlt.  for.  c.^z.  nmn.  7.,  er  54. ,  cSr  fcqq., 

Indkis    rcfi-Tuntur  ad  cognitioncra  caufae^fed  Gratijnits  difccpr.  for.  f.471.  fcr  totutn; 

cftnecelC^     cxccutioncm  ,  ^uod  non  imporuc  Meque  obciic  poteli  t  <}uod  liuiuiinodi 

tnerum ludiesoiSauni ,  proutprobac  doK,quxaPatreconiiicutcur,litexci- 

^ordnba  a  Larain  l.ft  qnis  i,  libcris  §.  non  tulo  oncrofo,  ac  proinde  quoad  cam_i 

tamumnum.^o.i&feqq.i^tttxtMmtnl.  non  flc  locus  reuocationi ;  Non ,  in- 


tiua. 


fifafcendaf.depaQis^m  Paterlegepr; 

cipicntc  tcnctur  filiamdot.irc.  Dcindc 
daco  ctiam,  quod  tcncictur  foluracx 
cMicio  ludicis  filias  dourc,  hoc  ofiicium 
noa  edec  libcrtacis»ftdnecdiicacis,&  ica 
cflecex  necetfitate  foluendum  Unttmittt 

Cubci  :iis  dc  dotr  r.  nurn.  14. ,  Mcnochius 
deprdfumpt.  lib.  5.  pr^fumpt.  i  ^.num.j. , 

Tetms  BarbrfA  m  /.  i .  part.  4.  num.  1 9.  f. 

folut.matrimon. ,  quod  videtur  colligi  cx 
dotem  dedu  ff.  de  coUat.  ,  vbi  dicitur 

anum  Mtemum  cx  oflicio  filij  crga_< 

Aliamdocemnepti  darc  dcbcrc;vcrbum 


quam ,  (^Milepoteft ,  quia  dos  congrua 

cfl quidcm cx  titulo oncrofo,nonautem 
cxcciUu.i  i.ilccm  quoad  cxccHum ,  quia 
cunc  rcpuutur  nicradoaatio,vc  prastCf 
pracicatosDD.  fcntiunt^j/2r<-jt/i5Mi.i. 
www.y.  C.deinofficdottbus  ,  Kipa  m/.I. mt, 
<58,  mI  mcd.  ff.  folut.  matrsm. ,  Cojruuias  de 
fponfal.part.z.  c.  S.f.6.tMiu.  ix. ,  fitinor-  . 
dine^idrupplendam  lcgitimam,filiate- 
ncrurdotcin  contl iTL  .V.unlnis,  quam- 
uis  adhucdurct  nijtrimonium  per  tcx- 
tum  in  l.dotis  C.de colLat.,&^Bmia y  & 
Cafirenfis  ««iw.r.,  &licetcommuniterdi- 


zutcm^ebet,  importatneccfliutcm  Bar-  catur,quod  fiiia  cxinuturaboncrc con 

bofa  de  di£lion.  dtii.  debct  num.  i .  fercndi  dotcm  cum  fratribus,fi  abAincac 

£x  quibus  £is  cric  colligere ,  quod  abiuBceditate  paterna  per  textum  in  l. 

auuspatemus,&alijafcendentes,  qui  /in.r.i/rroi?«r.(/0r.h(Ktjmcnintclligitur, 

tcncntur  infubfidium  Patris,  tcnc.uuur  fi  cx  dotc  cxcciliua  fupplcat  lcgicimam 
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aliorum  U^Xxumaiub.  vnde  fi pareat 
inoffejteHam.t  Sdiia  in  l.fi  emancipat.  9.  hi 
fin.verf.  vltimo  vr.tim  fcijt  tuini.  16.  (^.de 
coUat.  Quomodo  autcm ,  &  quandodi- 
catur  dos  inofficioi"a,dicctur  infra  . 

Hiciramcdiatc  luboritur  difficuJtas, 
aii,li  a  Patrc,&  ALurc  dos  cxcclUua,  fcu 
inofficit^a  fiicrir  filia:  con{lituta,&  tra-  Etc^eiTIiia' 
dita  marito  poiTit  a  crcditoribus  ciuf- 
StepbottHS  Grattanns  diftcpt.forcnf.  tom.x.    dcra  l'atris,  faltcm  quoad  exccirum  rc-  MiHe 
ta^9JHm,i.,Marthadefuccefl.partj^<f.    uocariamaritOytanquamfaOainfrau-  rtuocari 
i8.iHnn.xp.,quodctiaffliaccriniaisone-    dcmcorundem  creditorum.  Excat  mi- ^aedico; 

rabilis  tcxtus  quoad  hoc  M /.^»4/1  f/ii  ribnit 
foceroff.  qux  in  frnud.  creiit. ,  vbi  dicitur, 
auodylii>erPacrcm,vel  Matrondaaiic 
dos  marito  filias  exoefsina  in  fnudem 
creditorum  infcio ,  &  ignorantc  raarito  3 
non  decur  ciidcm  crcditoribus  contra  Exponi- 


cx  debito,  non  cx  mcra  liberaliuce.^ 
neptcs ,  fcu  proncptes  dotare  6l^M  in  t. 

ft  quis  alibcris  ff\  de  lib.agnof  ,  &in  l.fln. 

 ^     ^CAe  dotix promtf.,  Bartolus  in  1. 1 .  mm.  1 1 , 

maanef.febif.  i^trim.,  BoUhs  in  antb.  res  qua 
netur  ex  num.it.C .communia  de  lcpit. ,  Baldus  'i{o- 
.^WwfO.    ueUus  de  dotc  p.rrt.  6.  prtttileg.i6,  num.^., 
Campe^itis  de  dote  part.  1 .  q.  l8.y  FoMir«* 
nrU.t  d  paB .  mpt .  clMif.  5 .  giof,  j .  num.  i 


ris  aliracntorum  nos  etiam  lati  docui- 
inus  tom.  p.  dc  cflc<flibus  macrimonij , 
dum  de  alimentis ;  bocque  colligunc 
DD.  tam  ex  tcxtu  int.&iitv  §.  fitt.  f.  dlr 

in  rem  -v^rfo ,  6~  ;>r  l.p-ofcBitia  §.ftfUiusfa- 
tmUasff.  dciure  dot. ,  m  quibus  tcxtibus 
dicituriquod,fi  filius&nutiasinutuauit 

pccuniam ,  vtdotem  darecfilix  fux  vi- 
decur  verfum  in  rem  Patris,  quaccnus 


eundem  maritnmaftio  reuocatnria  do-  ■"'.'^^^T 
tis,prout  cti.TmI.Kcprobat£o>-_5W/>;w  Ca-  Jj"^Yocc- 
udcanus  dectf.ipj  num.^^.  part.^.  Circa  K)ff.qu« 
ftuuspco nepcedacurus erac:  quam  ex    q^uam diffioiltacem,  fcu  tcxtumaduer-  in  fhud. 

"  B  &  quodj 
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quod ,  quando  Crcditores  rcuocare  in-  /i  i  fbceroff.  qua  infrand.  cred. ,  &  com- 

tcndunt  bona  per  dcbitorcm  alicnata  munis  DD,  opinio  a  tali  opinione  me 

in  ipforum  fraudcmjconfidcrandumfit,  rcuocarcnt .  Quamobrcm  dicoprimo , 

an  tucrint  ulia  bona  alienata  titulolu-  quod ,  fi  creditorcs  habcantantecedcn-     3  % 

cratiuo,an  oneroTojnam ,  fi  fucrint  alic-  tcm hy pothccam  exprcflam  in  bonis  Pa-  Credito-' 

nau  titulo  lucratiuo^fufficit ,  cjuod  in-  tris  ,  vtiquc  poirint  reuocarc  dotem_,  poisut 

terucnerit  firaus  folummoUo  ciufdcm_,  inofficiofain  pra^flitam  filiac  in  ipforum 

dcbitoris,  fi  vcr6titulo  oncrofo,tunc  fraudcm  ,  quamuis  inaritus  rccipicns  ipforu 

oporteat,  quod  tam  dcbitor,quam  ac-  eandcm  dotcinignoraucritipfiusPatris  fraudcm, 

ccptorparticipaucrintinfraudc  adhocj  fraudcm  in  talis  dotis  conllitutionc-»  quamuis 

vt  poflint  rcuocari  alicnata  pcr  tcxtum  Bor^inksCaMaUanus  parte  5.  decifzp.  nu.  ni.-intui 

in l.pcautej.quod  aHtcm  §.  hoc  edillitm,  5  j .,  HypolitHs  Marfilius  ftngul.6j. ,  Fonta-  '8"°*?- 

fmili  modo  C,  dc  reuoc.  ijs,  qtue  in  fraid.  nelladc  pailjtitpt.  clauf.^.^lof  8.  part.6.  , 

cred.  Quamobrera  in  praefenti  hypothefi  loannes  ^ngelus  Boffius  traCi.de  dote  c,  14. 

videtur  diccndum,  quod,nifi  creditores  wm.^p.^cQ  quia  illa  bona  tradita  in  do- 

doceant ,  quod  maritus  participaucrit  tcmmaritotranncrunt  adcundcmcum 

in  fraudc ,  non  pQlGnt  contra  maritum  fuoonerc,  cum  hypothcca  afficiat  bona, 

conftantc  matriraonio  cxpcriri  rcuoca-  &  polTelTorcm  ipfius,quocunquc  irta  dc- 

tioncm,  quia  dotcm  acquifmit  titulo  ucncrmtpcrvulgatifsiina  iura  .  Scdcir- 

oncrofo ;  addic  tamcn  idcm  Confiantius  ca  hoc  dittum  oritur  modu  difRculus , 

3loj<rriw/of.f;f.,quod,ficrcditorcs  expc-  an  intclligcndura  fit,  quando  a  Patrc 

riantur  contra  vxorem,  viiquc  hoc  pof-  conftituta  cft  fili^  dos  inoifciofa  in  fun- 

fint  prxftare,  etiam  fi  non  doccatur  dc  do  aliquo  ftabili,an  veru  ctiam,  quando 

ipfiusparticipationcin  fraude,quia  ip-  conftituta  cft  in  pecunia  nuracrata_. . 

fi'*   .  '■<^0'^<?"        acquirit  titulo  lucra-  Pro  cuius  difficultatis  rcfolutionc  ad- 

ritlones                   confidcratur  pcrfona  ac-  uertendum  cft ,  an  illa  pccunia ficcon- 

&opiniQ  C'pi«n'*'s »  &  eius,contra  quam  agitur,  ftituta  pro  dotc  adhuc  cxict ,  an  ver6 

ncs  circi  i^ofv  autcm  dantis.  Abfoluti  fcnticn-  noncxtct,quiafucritconfumpta,prout 

dubium  »  dum  vidctur ,  quod,fi  dosconftituta_.  cgrcgii  diliinguit  Fontanella  de  paBis 

filixaPatrc  fucrit  cxcefliua  ,  &  inoffi-  nnpt.claMf.<).glof.Z.part.6.;  fi  adhucex-  s,ueron- 

ciofa,  portit  pcr  crcditorcs  ctiam  con-  tati  certi  iuriscft,  quod  pofsitamarito  fiftat  in-I 

ftautc  matriraonio  reuocari  quoad  cx-  pcrcreditorcs  rcuocari  pcr  tcxtum  inl,  ftindo,fi- 
cclTum yincenttus de Franchis  dccif. 1 04 fin.       fi prxfatam  in  verf.  ft  verb ,  &  ibi  ue  in  pe- 

y  &  lUtf  ,co  quia  fortius  cft  ius , quod  Bartolsis,&  aUj  cosnmunitir  fcribcntes  C.  de         >  ^ 

habcntcrcditores  in  bona  patcrna,  acfit  iur.  delibcr.  l.fifundum §.  in  vcndicationeff,  ^«"""C 

illud,qucxihabcni  filij  in  cifdcm  prolc-  dcpignor.l.\.,& tbi  Bartolusff.dcdiflraU,  ' 

gitima ,  fiquidcrapriusa  maffa  hscrcdi-  pignor.,  quia  pccunia  cxtans  cadit  fub 

tatis  patcrnx  cxtrahitur  aes  alicnum ,  obligationc  gcncrali ,  &  in  ca  confiftit 

dcindc  cx  rcliquo  dcducitur  legitima,  hypothcca  ,  prout  nos  antc  docuimus 

vt  eft  in confcHb apud  omnes ;  fcd  filij  tom. 4.  fub  tit.  ContraBus  ii.de pign. ,  & 

mortuo  Patrc  rcuocarepolTunt  ctiam_i  ^^<»ffc.7'r*nof.3.nKOT4.,& ctiamdoccnt 

conrtantc  matriraoniofilifj&refpcitiue  Bartolus  inl.cumtabcrnam^.fin.  ff.de pign.f 

fororisdoteminofficioramquoaaexccf-  ^lexatuler  in  l.fi  conilante  in  ^rincip.  m 

fum  pcr  fu^tcrius  allcglta,  &  probaca,  fimma  q.  j.  pdrt.  vcrh.  confirino  ff.  foliit. 

crgQ  hoc  idcm  potcrunt  prxrtarc  ijdcm  matrtmon.  Statil.  Tacific.  in  traS.  dc  Sal- 

crcditorcs  .  Accedit  ,  quod  vt  pluri-  uiaiiointtrdiSo  ivfpcU.y  c.x.nu.^^.,G.if- 

mumfruftratoriaclfetfacultas  filiorum  par.Antonius  Tbefjurusqq.forcnf.i^jm.i.f 

mortuo  Patrc  rcuocandi  dotcm  inoffl-  &  fcqq.in  fecunda  parte  ;  fi  adhuc  non_. 

ciofamquoadexccfTum  in  ordincad  cf-  cxtct ,  fcd  fucrit  bona  fidcconfumpta  ; 

fcttum  coraplcndac  lcgitimx , fi crcdito-  tunc  non  vidctur  polTc  pcr  crcditores  a 

rcs  illam  non  poffent  reuocarc  conftaii-  marito  reuocari,proui  latifsimeprobat 

tecodcm  matriraonio  ad  fananda  fua_.  Fovtanclla  de  paClis  uupt,  clauf.  %.glof.  8.  j^j^j, 

crcdita,  fiquidcm  non  potcft  computari  part.6jitm.j^. ,  & feqq.vfq,ad  finem  allc-     ,  fi  .^d- 

lcgitima,  nifi  prius  xre  alicno  dcdudo,  gacis  innumcris  DD.  pro  hac  opinionc  hnc  non 

nam,&fi  talis  rcuocacioperlilios  ficrct  pluribufq;  adduftisdoilrinis,  &prajci-  cxtet.fed 

non  dcduftopriusacrc  alicno,creditorcs  pue,qu  la  tunc  non  cft  darc  rcm  ,  quam  ^^"}}^' 

poficnt  immcdiatc  agerc  aducrfus  cof-  nypothcca  profcquatur  ,&  quia  huiuf-  "^f, 

dcmfiliosad  fuum  aes  confcqucndum .  modi  pccunia  in  gcncrc  foluta  ,  poft-  (^  fi^nl 

Vatcor  mc  his  rationibus  vchcmentcr  quam  cft  confumpca  pcr  creditorcm ,  Pon- 

torqucri,  &  raaximi  inclinari  in  hanc  facic  cxtingui  dominiuin  ,  quodpriust.-uicn.Am. 

opinioncm  ,  cui  ccrte  fubfcribercm,nifi  pcncsqucmcunq;cxirtcbat,&  rci  vcndi- 

cxprdiu5,&fOtundus  tcxtus  ind.l.fin.  §,  cationcmirapcdit,  quacdominijratione 

com- 
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,  icnoare 


compecic  per  temiin  /n  txmn  ftmim  §./h- 

Mnm  ff.fi  (crt.  pcr. ,  &  l.Ji  alicni^.  dejb- 
/ttf. ,  &  per  confcqucxis  a  fortiori  exun- 
guit  hypodiecam  >  quseft  debiliordo- 

mrnio,  hxc  illc,qucm  tu  abrohite  vide  , 


tinum  mortuo  Patre  >  &  eonftantc  ad* 
huc  itutrimoniofiliac  inofficiosedotatae 
pcr  Patrem  po(»int  excedum  reuoeare» 
non  iic  aucein  creditofei  oonftmte  eo* 

dcm  matrimonioad  fibi  f.itisfacicndum 


36 

Sedpor. 
liint  re. 

UOCAtt  , 

qii.imuis 
06  extec. 


Scd  non  libcntcrquoad  hanc  recundain  defuiscrcdicisnon  pofsinc  reuocaredo- 

partcm  acquiefcercm  quoad  tenninoi  tem  inoifitioram  ab  eodem  Patre  debi> 

n.:l3;c(!ta:  matcriac  cidcm  Fontancllac,  torcconftitutamcidemfili?,potifsimum 

3uandoouidem ccrti  iurii  c(l,^uod  pro  cum  cx fupra di^  fortiiis  iit  ius  crcdi- 

oteconnitucaj&  tradica  marito  filia: ,  tomin»  quam  filiorum ,  quibus  nonde- 

fiue  in  bonis  ftabilibus,  fiuc  in  mobili-  bctur  lcgitima ,  nifi  prius  dcdufto  a:rc 

bus,  fcu  pccunia omnia  ciufdcmmariti  alieno?  Lati  plures  rationcs  diuerHta. 

bona  fubijciantur  hypochccs  per  tex-  tis  a  varijs  DD.  defumpcas  profcquun- 

tum  in  l.vnica  §.  & vtpieniiu  Cjde  rei vxor  tur  FontanclU  de  faB.nupt.claufula  5 .  glof. 

a(f. ,  &  §,fucrdt  Ir^it.  de  aSion. ,  &  latd  S.part.6.  anum.Sf.  vfque ad  18., &loaimes 

doccnt  T>{egiifantiHsdepig.  membj^.part.x,  ^ngelus  Bofms  traQ.dc  iote  c,     a  tui.jx. 

tiM.i^.y  Mantica  de  tacit. ,  &  anbig.  eon~  vfq;  ad  5$).,  &  fcr^  omncs  rciciunt .  Po- 

Ment.lib.ii.tit.ip.  10011.1., Conm.  adl,  50.  ftea  vtcrqucfacccur  filijs  corapctcrchoc 

TJiirinum.jy.verf.itemetiam  fSuarcz,  de  ius  reuocaiuii  conflantc  ctiam  matri- 

Tax.tnrM«fraxi tom.j.c.6.S.ix:timJi,9  inoniodoceminofiicioram»  cumtextus 

itcque bona  mariti  ex  difpoficione  iurii  ht  l.vniea  C.  de  ine^.  iot.  indefinit^  lo- 

conrtitucntis  hypothccam  in  bonis  ma-  quatur ,  &  tribuat  ius  indcfinitc  non_i 

riti  pro  doce  accepUjfubiUcuuiicur  pco  diftingucns,quandoadhuc  conltatma- 

ipfobonisdocalibus.  triinonium,acquandoeftdiilbIutttnii 

Dico  fccundo.quodjfi  crcditorcs  fue-  non  autcm  crcditoribus  cum  tcxtus  in 


3t 

Curfilii 
ad  coiD' 
plendaa 

Eropffi& 

tnomio 
p.itrc ,  8C 
tonlVin- 
tc  .idiuic 
filia;  ma- 
ttimonio 


d.  l.  fitt.  §.fi  d  focero  ff.  qtu  in  froHd.  cred. 

-neget  boc  his  cooftuiie  adhue  ■atr»* 
nuMUOf  &  marinMi  m»  fiierit  particeps 
Irandis.  Itemnerquefiitctur,quodm 

rcuocationc  eiufdcm  dotis  inot^kiofx 
auoad  excefium^rfilios£;icicndacon- 
mnte  matrimonio  habenda  ftt  ratio  iu' 
rium  crcditorum,non  adcffcdum  tunc 
37  dicorcs  rcuocareU^MoniiuCoivei  in  ^ap.  folucndi  crcdiconbus,  fcd  vccisrcfcni^ 
Qcdtto.  Tfuiri  maijt.  54. ,  Pmitmietta  depaS.  wft.  tur  fus  in  tempus  folnti  matrinionij . 
res,fi  fue- 
rint  per- 
lbn.ales 
non  pof- 
func  reiio 


rmt  cantumpcdonalcsj&maritusigno- 
fanslraudem  Fatris  docantis,in  prsiu- 
didumeorundem  creditorum  tnofficio* 
iam  dotem  receperit,non  poTsint  ipfi  cre- 
ditorcs  confl.intc  macrimonto  candcm 
clotcm  inoiHcioiam  rcuocarcjfi  vcr6  ma- 
ritus  particeps  etuftlemfraudiseandem 
dotem  rccepcrit,  vtiq;  pofsint  ijdcm  cre- 
dicorcs  rcuocareU^MoniiuCoivei  in  /ap. 


reuocare 
excefsu, 
non  fit 
credito- 
tes. 


Tandcm  fontanelLi  loc.cit.nmn.io.  aflc» 
rit  dilcrimcninco  fundari ,  quia  crcdi- 
toribtts  propter  hypochccam  conoeduni* 
tur  pro  uiis  crcditis  priui]cgia,quz  non 
conccduntur  fili;s  pro  lcgitima  ,  adcoqj 
fubdit.  7oitquamergo,auacmmnfymat^ 


ndis, 
fccus  ,  fi 
fueritCD- 
ftiiis. 


clauf.^.^hf.  8.  p.irt.  f^.  prr  totum  ,Cafp-tr 
Bitez.  in  tra&.de  non  mclior,  dot.  rat.filia- 
bus  c.jxjm$Ao.^Qaimes  GntiereziMfraS., 
qq.lib  j.q.^l.nim.ij.,  &feqq.,  loanncs 
lir^elus  BoffiustraU.de  dote  c.  14.  »11.49. , 
^ pff . > Bargnimu  CanaUaiius  part.  de- 

eif.xpjaM.  5  5 .  Exprefsi  quoad  vcramq;  ditoribus  non  foffums  liberis  aUpUet  . 

parccm  deAucMXirexi.l.fin.i.fia focero  efl  iufinm ,  euod  eos  fub  difpojitNm^  ie 

n.quxittfraud.  crcditor.  Vtrum  vcro  dif-  crcditoribns  loquentibus  comprehcndere  ve- 

loluco  matrimonio  pcrmortemaltcrius  UmiUf  loanncs  ver6  Aneelus  Bofsiua 

coniugis.quandomaritusrecepitdotem  hanc  Tidetureonftituere^fterenttanu* 

inorficiofam  non  particcps  fraudis  Pa-  loc.citjmm.^3.  infin.,  quoddos  inoffido- 

tris  confiicuencisdidamdocemfili{  pof-  fa  quoadexcefi^uminpraBiudicium  lcgir 

fint  credieores  eandem  renocare .  AtBr-  rimas  filioruni  hoo  fit  veri  dos,  fcd  g  ra- 

nuinc  Fontanella  de  paEiis  nupt.  ctauf.  5.  tuica  donatio,  &  cx  titulo  lucratiuo  a 

^loj.  8.  fart.  7. num.  75 . ,  loannes  .Angelus  marico  babcacur,  &  idco  ab  codcm  ma- 

B^^traS.  deiotei.c.i4..nitm.^%.,quod  ritoconftante  matrimonio  a  filijs  pofsie 

vidcturcolligi  cx  d.  texcu  in  l.fin.  5.//  i  reuocari;dos  vcrdinordinc  ad  c.-cdito- 

foccroff.  qux  infroMd.  crcd, ,  vbi  tantum  rcs  ,  quatcnus  fit  in  ipforum  prxiudi- 

loquitur  conftantematrimonio ,  pcr  quod  cium,  nifi  fic  nocabiliccr  fupercxcedem 

vidctur,quodlcgislator  volucricin  hoc  fitproprie  dos  ,  &  habita  titulo  oncro- 

dumcaxat  faucrc  macrimonio,  doncc  fo,  ac  proindc  conltantc  matrunaxua 

fubfiilcrct ,  non  dcrogarc  iuri  credito-  non  pofsit  reuocari ;  fed  adhuc  in  taac 

rum,durafueritdiirolutum  .  Bofsii  opinione  rcmanct  explicandum  , 

Difficulus  cft  folummodo  in  prx-  cur dicatur  inofficiofa , &  donatio quo- 

fenti  in  afsignanda  ratione  diuerficacb,  adexceflum,quando  cil  in  prciudicium 

cuc  filij  ad  GQmplcndampcopciaai  i^i-  lq;icimiBfiliorttm»nQafic  auccmaquan- 
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lutfucra. 
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41 

Kefol»> 
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^Orftinfraudem,  &  pra:iudicium  cre- 
ditorum?Milii^)aoet,hanc  diuerlicatein 
ia  benigna  iuns^quitatcm  in  fauorem 
fiionun  transfundcre ,  quia  fcilicet  1©- 
gitima  ccdit  in  cjuram  alimcntorum  , 
^we  naxime  fauorabilis  cft ,  &  con- 
2;niameft,TtliIiietiara  conftantematri- 
monbcadcm.reu  c.  irdcm  aon  deftituan- 
tur,  &  inordiaead  hxc  iilij  a  iure^ 
potius  prxfeniniur  ,  quam  iiliabus 
portponantur,  qua;  r.itioncs  non  hx  ftri- 
&c  coniidcraiitur  in  ordinc  ad  crcdtco- 
lea  &c. 

-Vsr.RTio  III.  Dos  cll  titulus  lucra- 
tiuus,  fcu  continetcaufam  lucratiuano, 
fiabextraneo ,  qui  nulla  dotandi  obli- 
gatione  adflringirur,fxmin«  conrtirua- 
tur  .  Tiratfuel  in  l.ft  vnqnam  vcrb.  dotia- 
ttor.e  Ijr^itusnttm ,i^.C .it  rcmc .  do>'..;:., 
Bm^  mlj^n.^.fi  4  foceroff.qux  lu  ffaitd. 
«redit. ,  .Alexaadcr  conf.  7 1 .  vitm.  i .  lib.^.t 
Valafcus  conf.j  i .  mm.x. ,  & fe<jq. ,  Cratia- 
tttudifcept.far.c.^j.  inimAX.,  lotmts  Ua- 
gelm  BefffUis  traS.  de dote e.\ .  mtm.  1 08. 

£xprc/s(i  coliigitur  c.v  l.ft  doujtmus  tf. 
decQiidjcatif.djua,  &  l.vaUa  ^ccditC.de 
reivxor.  ta.^et  eocondadenter  euin- 
citur,<^uiA  id  prxfl.it  nullo  iurc,ncc  iiA- 
turali ,  ncc  ciuUi  cc^cnce ,  adcoijue  ex 
mcro  titulo  liberalitat» »  ^  gratuit« 
donationis,  vt  pcr  fc  patet . 

Ex  quibus  omnibuspotcris  dcducere 
idy  quod  in  principio  tituli  Aiit  pr(»po- 
iituill,an  fcilicct  dos  (Itingcncre  doiu- 
tionis,quodcertccx  huc  vliqucclidUsdl: 
dcnegandum ,  cum  a  marito  redpiacur 
tnulo  onero.^b  ,  &  vt  plurimum  confe- 
ratur  iurc,  lcu  nccclsuatc  compdlcmc, 
potirsimuin  /iconftituatur  aPatce,  vd 
alijsarceodaitibu»  in  fubiidium . 

S£G  TIO  II. 

•  Aa  dot  coafiftac  in  aliquo  iure,  Huc 
vniueriiiii ,  fiue  parciciilaci . 

S  VM  M  Jin  t  VM. 

■Hnit,  ohfnem  excitatitr  titidms .  i . 
iSemiuUit^lmnseffe  iiavmmfik.  ».' 

J«  qno  confifljt  huc  :;is  vniHeifde .  J, 

Triagenera  corpornm .  4. 

Seiuentia  affarcns  rjfcauoddam  corpus  inM- 
.  ginariMmdiflinSumarebusdotaliblU.  5. 
Triplcx  vniuerfitatis  genus  .  6. 

Sententia  afkreMfer^meMvmaufiUttm 
t  mixtam ,  y, 

Sententiai^erensnimefieiiistmimfide.9. 

.Sententia  mcdi.i  rxplicatur .  p. 
Trobabiliiu  dos  uon  ejl  iiu  vniuerfalc .  10. 
pxfnf»  neu^id  fOUt  iit  fimi»  istdi 

.  II. 


Quomodo  verificatur ,  quod  fruSiis  dotis  aie^ 

gewu  dttem  , &Ment»fitm$%»tiiier» 

file.  IX. 
Sententia  afferens  augerc  foiimame 

lium  inatrimmimt  fer  mtdm 

ti ,  ij. 

Seneentia  afferens  augere  tantitm  paft  diffo- 

lutttm  mun  imonium  .  i.|. 
QuQmada  ,  fi  rcs  dotales  difiraluatHr^adijuc 
.  die/tnnrdosremimert.^f^.: 
QKomuis  dosfit  patrimoninmHmUieiajmefi 
.  tamen  iHS  vttiuerfaie .  16. 
J»  iaMei»  dmi$  iAeUms  generalis ,  &  imer^ 

tns  quoad  quanritatcm  no  admittitwr.  \  7. 
Definitto  Bartoli  dc  dote  non  fubfiflit  .18. 

MVltum  intcrcft  cxamcn  praefcntis 
tiiuli  exruppoliuonc ,  quod  do» 
inmconriftat  inrebus  dotalibus,  fcd  in 
iurequoddam  imagtnario,an  fciiicet  fit 
ius  quoddam  vniucrfalc,  an  lingularc, 
ad  dupliccm  cfi:dluro,primo  ad  digno-  I 
iiccpdum,an  iibeUus  gcncralis,&  inccr-  ^d  qu«a 
tus  in  pctitfone  dot»  fit  rccipicndus  ,  ^pemot-? 
i]ui.i  Ubdius  iiKcrcus  quoad  quantita-  u***'^;^! 
tcm  m iudKio  vniucrfaii  admittitur»  fioAM^ 
dummod&ireTpeftu  yniucrfi  fit  ccrtns 

pcr  tcxtumni/.4.  tf.dcprtic.  hxrcdn.glo- 
fa in C.X.  de  libelli  obl.u.,cr m l.xjf. edendo, 
quod  vtique  non  fubiilleret,  fidos  dfet 
quoddamius  p.u  ticubrc  .  Sccundoard 
cognofccndum,  an  dos  lit  rdi^  cituio 
in&tutionis  i  fi  cnim  in  tdlamento  vcf 
hnm,rcl;n(]noS\x.  rclatum  ad  dotcm,ca_. 
dcbct  mcciligi  rclicta  tituJo  mltitutio- 
nis,  fi  dos  fic  ius  vniuecialc ,  recus,fi  fic 
ius  particularc ,  quia  quoties  lioc  vcr- 
bumyrf//n^»w,ad ijcitur  vniucrfitati, pu- 
ta  lcgitimx ,  habcc  intellcdtum  initita- 
tionis  Kuinus  in  nib.^'.foliu.  mmrim.  mm. 
rxS. ,  &  feqq.,  Beatolns  in  t.centimnn^p. 
jf.dc  vul'i.,  cr  pup!l,  fuhflit. 

Prinu  fcnccnua,qua£dl  Bartoli  inriA, 
ff.  folnt.  nuitrimjuim.xi . ,  jtlexmdri  ihii.  2 
uuM.tS.,laf(mis  num.s^-,  /•.r</.'.'/a.'  lib.  10.  Sentencia 
controu.iur.c.j  i .,  o~  aiiurum,  ludinct  efle  "''^refis 
quoddamiusvniucrfale ,  quodmultis 
probant  rationibus  ,  &  iuribus,primr) 
ex  §.  impcrfA-  if.  de  dotc  prAlcg.  ,  vbi 
Vulpianus ,  Scdqiiod  diximus  ipfo  iure  dn- 
tium  impcfis  miniti ,  quod  non  ad  fingu- 
]a  corpora,  fcd  ad  vniucrfiutcm  rcfer- 
tur .  Secund<V4ttia»vbi  plura  oorpora.^ 
diilancia  vni  nomini  fubijciuntur.illud 
pomcn  cft  vniuerfitatis  per  tcxtum  ml. 
viixcura  jf.dc  vfucap. ,  fcd  in  dotc  plura 
corpora  diiUntia,veiutipiures  fundi, 
dcHnus^  aliae  res  datc  in  dotem  fubij- 
ciunturvni  noinini  dotis  l.fns ,  qui  Sti- 
cbum  quod  dicitur  vcrf.fi  pecmtia  de 
inre  iotinm^ctgpdos  cft  nomen  vmucr- 
fitacii,Tcrcio>  quia  fimaus  augent  vni- 

ucr- 
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ucrralia,non  particularia  /.  i:cm  "jcnimt   prodote,  &  inter  fc difsita  accipiantur 
$.  frnEhtt  ff.  de  petit.  h^red. ,  fcd  k\iScm    rcaliter  « ii  fimulfuinancur,  non  diftin- 
augenc  aotem  /.  fi  ferno  f.  de  i»e  dot. ,   guantur  i  fiio  tOtt> ,  quod  conftituunc ; 
crgodos  eft  quid  vniucnalc  .  Quarco,    fi  vcro  fumantur  fecundum  fidtionera  $ 
quia  in  vniucr£UU>us  jjreuum  fucccdic   iuris,nomen  iUud,q^od  conunec  fub  fe  Seatentii 
locorei/ittod  aoa  «ncingit  in  partica-  illas  plurcs  resdHsicas ,  diftinguatar ab  '^f^'^ 
laribus  l.fi  &rem,  &  pretiHmff.de  pettt.    ipfts  rcbus  ,  cum  apprehendatur  tan-  '^^[t 
b4tred. ,  fcd  in  dotc  pretium  fuccedit  loco   quam  cor^us  quoddam  imaginarium ,  ^ 
let      etifime ,  &  l.ft  lapidiciniis  ff.  de   auod  contiiwatres  illas  diTsitas ,  feu  di-  «iuri&  ' 
Hm  iet.,  crgjO  dos  eft  quid  vniucrfalc .    ftantcs,quod  tamcn  comparatiue  ad  rcs  diftinc- 
Ql^nio }  quu  qus  duUnCtum  rerum   contentas  non  fc  iiabct  tanquam  genus  tumare^i 
adieaione>vddilhaftione>yd  auitatio-   ad  fuas  fpccics, fed  tanqua  rotum quod- 
nc  augcntur,minuuntur,  mutantur  in-    dam  colle<5liuum ,  quod  ex  dillaniibus 
trinfccus ,  ncc  cadem  cfle  dcilnunt ,  di-    rcbus  coalcfcit,  quac  fmt  vni  nomini  fu- 
cuntur  vniucrfalia  pcr  texcum  in  l.pro'  biete;  fubdit  vltcrius,quod  illud  no- 
fuaebAtur  ff.  deiudiciis ,  fcd  dos  eft humf-   men  collc^iuum  adhuc  pofsic  duplki- 
modi  /.  /i  proprietati  ,l.fi  Jferuo  ff.  de  iure    tcr  coaflderari, vcl  quatenus  eft  vmuer* 
dot. ,  crgo  dos  dicitur  quid  vniueHale .   fale,vaquatcnuseft  nominale;  cunc  fu- 
Sexco»  quia  in  vniucrfalibus  firu£lus,  &   oiinim vmuerGiie ,  quando  fccundum 
alias  accefsiones  petficur  iure  adionis ,   fiftionem  iurisoonfideratur ,  tanquam 
nonmero  ludicis  officio/.iwfm  jf.  depo-    corpus  quoddara  fcparatumab  ipfis  rc- 
fifi ,  fed in dotepetuocur iure a&ionis   bus^ tunc fumitur vt nominalc,quando 
t.fi  marito  f  fin.  ff\de  ime  dtt. ,  ergo  dos   non  Inducic  oorfn»  illad  fiftum  diuer* 
nondlquid  particul.irc/cd  vniucrfalc.    fumarebus,  fed  res  illascolligit,  &dc- 
Scptimo,  quia quas  a  fmgulisrebus di-    nominat  .Hinc  concludic,quod,vcdos  , 
iUnguuntur  vniuerfalia  func  per  tex-   dicaturius  vniuer<ale,dd>eateflequid 
tumm l.t.ff. dereivendic.,Ccddo& diftin-    diftindlum  ab  ipfis  rcbus ,  quas  fignifi- 
guitura  fingulis  rcbus/.f«orf  dicitw  ff.de    cat,  &  a  quibus  nomcn  nonfumat,  cu- 
impenfts inrcs dot .fdii crgo  &c.  0£1:.iuo,     iulmodi  cft  gtcx  ,  pcculium  ficc. 
quia  vniuerfalia  dicuncur  ,  qu«c  lub  fc      Antonius  GMbertus  emnmentjiedotSmt 
iesfingalaresoontinerepofliim/.rrrimt  r.i.nMi.5.,  vtremtotaminhocgenere  6 
mixtura  ff.  de  vfttcap. ,  nam  contincns  cft    cxplanet,diftinguit  triplex  vniucrfitatis  Tnpfcx 
miid  vntucrfalc,  conccntum  fingularc ,    gcnus .  Frimum ,  quod dicicur  iuris,cft  vnmerri-  . 
ftd  dos  conttnet  res  fingulares ,  vt  oon-   v.  g.  haereditas,  quatenos  i  iurefub  vno  S^-: 
ftatcxeo,quoddicimus,rcsfingul.iscflc    nomine  continctur  ,  licct  rcs  diucrfas  ""•««pu 
in  dote  l.ftdotisfruSum  §.  ft  vfusfruiiMsff.    conuacitlj^freditas  inprincip.ff.de pcttt.  * 
4e imredotium, crgo6cc.  Nono ,  quia  pa-    hereditatis;  alterum  fjfti,  quod  fcilicet 
trimonium  cft  vniucrfititis  l.fin.C.  de    f.i(fto  ex  pluribusconftituitur,cuiufmo- 
hej^c.  tejlam. ,  fcd  dos  cft  propriumpa-    dieft  populus,lcgio,grex  l.rerummixtif 
tcimonium  muliciis  l.^.^.vtrMmfJe  mi~    raff.  devfiteif,  Lfnfonehu»  ff,  de  iaiie. 
ftar.,ergo&c.Tandcm,quiafundusdo-  Tercium,quoddiciturmixtwn,quod 
ulisdicicurpars  dotis  /.  fin.ff.  de  iur.do-    fcilicec  partim  a  iure,partim  fafto  con-  7 
'  riK«,  crgodosclltotum  conftans&c.       ftituitur ,  cuiufmodi  cft  peculiura/.pf- Sentcmii 

QuamuisaiitcmDD.omnespnnilc-   euUum  nafcttur  ff,  dc  pecul. ,  &  l,fi  feeth  ^^"f'^ 
gati ,  &  alij  vnanimesfint  in  fiimnendo,    tium  feruo  f.  dc  pccul.  leg.  Hmc  llatuit  fj^^ 
3      quod  hoc  ius  dotis  fit  vniucrfalc,  non-^    dotcmpertinerc  ad  vniucrfitatem  mix-  fitataw^ 
In  qtto  tamcn  func  vnammcs  in  explicanda  hac    um  per  tcxcum  /n /.i  .iJtnfenfeff^dedote  ■nigfii»  • 
confiffat  ▼nitierralicate.  IVfrw  Aov^lSrlerNft./.  pneleg. 

hoc  ius  folu[.matrim.part.j.num./^.cHmfet](f.c\       Sccunda  fcntcntra  ,  fuppofito,  quod 
vniii«r£i-  tcxtn  in  l.rcrMmmiMura ff.de  vfiui^.  di-    non  omnia  iurafint  vniucrfalia  ,cunu. 
'**        ffinguic  tres  fpecies  ompor  umj  Prunom    a&iones, vfusfruftus,ferttituces,  &  obli- 
.   eft,  quod  continctur  vno  fpiritu  ,  puta    gationes  fint  iura  ,  &  tamcn  non  funt 
^      cignum,  lapis,  6l  fimilia  .  Sccundum_.,    quid  vniucrfalc,  aflcrit  dotcm  non  eflc  g 
Tri.-i  K-  V^^^     contingcntibus ,  hoc  eft  pluri-    ius  vniuerfale, fed parciculare .Azotus  in  ^gtameAi 
nera cw-  ^**^*  ^^'^'^  ''^  cohasrcntibus  conilat .  Tcr-    fimma  (^.de  iMr.dot., Baldns  in  l,i,ff. deiur.  aflerms 
pontm.   tium,quc>d  cx  pluribus  diisitis  conftat ,    dQt.,&  tbi  (^afirenfisnum.6. ,  MciatnsnM.  non  dle 
prout  camen  mbijciuncur  vnonomini;    x6^,  Eddusi»l,i,i»^n.num,6,ff.de  fent.,  ias  vni- 
&  fic  afierit,  quod  dos  fit  ius  vniucrfale    mut  ftne  cert.  tptmt, ,  .dngelus  in  rub,  ff,fo-  *^^t^  • 
hoc  cerciomodo  praecis6,quatcnus  con-    tutjnatrim.,Ioames  Bofchetus  de  legit.nupt.       .  . 
tinct  plurcs  rcs  difsitas  comprchcnfas    /ii.jjuww^.Pluribus  rationibus,6£iuri- 
fub  communi  nomine  dotis;  iubdit  ta."   businnititurhxc  opinio ;  otisao,  quia 
-inen,  quod ,  fi  huiufinodiiqconftioiBB  dos  OM  diftinguitur  i  tam  in  docem 
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«iatbfVC patetex  eo>  qaoddicimusdo-    traa.xj.digicidt.i.,        OMWf  »qaj fifS 

tempromitterc,roluere,exigerc&c.  Scd    ftinent  docemnoQdifiio^arebittdo* 
resdatas  indotcmfunc  quidnnguUre,  talibus. 

ergo,  &dosipi'acricaliquid  Hngularc.       Rationcs  pro  lecunda  opinionc  ad- 

XttioM»  ScaindOjquiavniuecfitasnoavcndica*  du^  plurimum  confcrunc  adjproba* 

Md2  tur  l.vesdicafio  f. h  rti  vendk. ,  (ed  dot  tionem  prxfcntis  aflertionis ,  cm  etiam 

"*  vcndicjtur  1.  in  rebttsCjdciKr.dot. ,  crgo  plurinium  confcrrc  potefl  id  ,  quod 

dosnoneftius  vniuerfale.  Tertio/)uia  communitcr  circumfcrcur>  dotcm  lciii- 

vniuerlhas  non  extinguitur,licet  excin*  cet  dari  ad  fuAincnda  oncra  matrinuv 

guancur  omnia  ,  qua:  in  vniucrf:rate_j  nij,fcd  rebusipfis  dotalibus  oncra  ciuf- 

vonuo!catUTl.bdrediiasffjdepctit.i>4redi'  dcm  fuftincntur,  ooniurc  vniucrfali* 

Mr«f,fedda8excin£Hsreb.doaljiMi$ex<  quodeftquid  inoorporeum,  vtperfe..» 

tinguitur  /.  am  iri  fundo  verf.  quod  ft  mU'  patcC,crgo  &c.  Acccdic,  quod  ad  tranf-  R,,{,ongj 

lierfjdc  tiir.dat. ,  crgo  &c.  Quarto,  quia  ferendum  dominium  dotis  reouiricuri  ^ 

liiooeffor  vniuerfalis  cenctur ftare colo-  tradicio  per  textum  m  l.ieib^mef.f»-       « * 

no,  non  fic  fingtilaris  l.cmptorcm  C.dt  lo-  hit.  man-imon.  l.dotdc  15.$.  dotale  ff.  de 

cat.,&  coiiduti.,  icdmuiicr  rcpctcns  do-  fnnd.  dot.;  traditio  auicm  non  cft  luris 

tcmnon cenecurllareoolQiiOl.^iE/ia/«>  .vniucr<alis,vc pcrfcpatct .  Acceditfe- 

»w/7.§.yjn.  if./w  r/f. ,  crgo  non  confcqui-  ciindo  id,t]unii  dkkur  inl.fiis,qutStic- 

tur  lus  vniucrfalc  ,  fed  particulare-» .  ihum  §.  qiwddunur  ff.  dciure  dot.,  vbicX' 

Q!uniD»qaia  vniucrfitas  m  vna  tantum  prefsc  tcxtus  indicat ,  dotem  noii  hife^ 

re  confiftcrc  non  poccft  l.ftp^egi  ff.deie-  vniucrfali,  fcd  in  fundo,fcu  jiecunia  do- 

pjf.i.,  dosauccminvna  cantumrc  con-  t.iii  confillcrc  >  poliijuani  cmm  dixcrac 

fiftcrepoteft.  Scxto,quia  vniucrfitas  pa-  c.xpcnfas  neccflariasm  fundodocali,fcu 

ticur  incommoda,idcft  xris  alieni  folu-  in  dotc  pccuniaria  minucre  fundum  do- 

donem  l.fifideicommiffnm  §.  traSatnm  ff.  ulcm ,  fcu  doccm  pccuniariam  fubdtc, 

de  tudic. ,  fcd  dos  non  patitur  incommo-  quod  ,  fi  cxpcnfum  fit ,  quantum  valec 

da  i  quiailicec  omoia  bona  dau  iinc  in^  ^uidus,hic  dclinac  cflc  docalis,  crgodos 

doiem  nuirito,non  tamen  isi  creditori-  mip(bfondo,&pecuniaeonfiftit,nonia 

bus  conucairi  potcfl  l.  niiiHrr  bona  ff.de  iurc  aliquo  vniuerfiili .  Acccdir  tcrtio 

inr.dat.  Vltuuo , quia in  vniucrfalibus  id,quod aflieric Baldiu itt l.i.ff.folut.  mor- 

fentenda  inoerta  valida  eft  rcfpedu  rc-  trim.,  nenipi  £icttumeirediccrc,  quod,fi 

rum particularium ,  quxfub  vniuerfi-  decem  pctanturprodotc,vniucrlalis  fit 

Utc  concinencur  /.  i . §. vlt.  jf. dc  rei  vcn-  talis  pcticio ,  qui^bxtrcos,  &  fpcciiicacos 

dv4&craduntcommunitcrz>/).fn/.<'(/f-  habetiines. 

H  C,  edendo,  fed  in  dotc  fcntentia  in-       Potior  probatio  praefcntis  aficrtionis 

certa  rcfpc^u  qiunciucis  nulla  clt  l.vl-  ericargumcnciuu  negaciuum  coiiiiitcns 

tima(^.de  fnt. » fu^cert.  fvmt.fnf. »  in  felutione  omnium  argumcncorum , 

Crgo  iS.'c,  qurc  affcrunturproconrrari.TOpinionc.  Solutio^ 

Icrtia  lcntcntia  docct,dotem  cflc  ius  Quamobrcm  ad  pnmum  cicrumptum_  nes.irgu- 

9     vniucrfalc ,  fimulicromnia  bona  fu.^_.  cx  l.i.  ijimpenfa  ff.de  dot.prxlc^.  dici  po-  mentoru 

&flteatia  dcditindotem,  vcl  aliquod  vniucrfalc ;  tcft  primocum  JSaldo  Houellodcdotc  p.  i.  ^"j^*^, 

^*^.  cffevcroiusparticularc,<i  rcsparcicula-  num4.verf.nunc  rcftat  rejpondcre  ttKtxiva  * 

aerCtle  fi        dotem  contulerit  BoUIms  in  l.  vlt.  illum  fic  intclligcndura  cHc,  quod  fcili- 

enmial  iiim.^^4efent.,qiutffneeerta^uottitate,  cctipfcimpcnTf  neceilarisnonroinuanc 

Bonft  fint  Jafm  in  l.  Vomponius  i.in  datem  m  fin.  ff.  de  ipfa  corpora  dotalia ,  (eu  non  de£ilcent 

d.-it.t ,  vel  acquirenda  pof ,  Corrafius  in  rnh.  ff.  foiut.  pro  r.ua ,  lcu  pro  quota  ,  ficuti  facit  lcx 

stiquicl    mitrim.  in  2..  U^.  ntm.  i^.  0!^^  iam  la  tilcidia ,  fcd  minuant  docem  in  vniucr- 

le"fccus  (I  ^^'^  controuerfia  ooncludendum  ?  fura,  quatcnus  impediunt  in  totom  eius 

<<iM  /int    AssEario,  ProbabiliuscOjclotcmnon  cflcL^ualcm  rcpctitioncm  ,  &  cxaiftio-  ji" 

bonA  par      >us  vuiucrfale.  Ita  praeccr  prccciu-  ncm  pcr  viam  rctcntionis  totius,  doncc  Expenfae 

Ciciifaija.  tosDD.  profccunda  opmioneP«M(i»<'ff  foluanturipfa:  neccffari«impcnrxinte-  neceflh- 

Caftro  in  rub.ff.folut.mMrim.nHm.'^.,& 6.,  graliter  ;  vndc  fubdit,  quod,  fi  impcnfa  rix.fadte 

&  ibi  BulgariHS  num.ii.,&  ii.,D.Tl)omas  iHa  ncccffaria  conliftat  in  vno  nummo  m  fftndo 

10    in 4..dift..^9.art.i„ Silucfier verb. dosn.i.,  aurco,&oorpi»dotbvakatmi]le^ioflic  <'otali, 

PKib.tbi-  SfibelljisdeMttJi^,fartAJib.$.q.i.tt.i.,  maricus tocum  recinere,donec  ipli  pcr-  3o°mT' 

jja*  <los  Taulnt Li^manlUf.$.The<^.mmr.traS.^.  folmtur  illc  nimnmus aurcus  cxpcnfus  nuit  do-' 

c. I  J.num.i .,  Jragofus  dc  rc^im. Chrifl.  Kci-  in  rcfediouc  fu ni! i  dotalis  ;  hanc  expli- 


vni- 


pubjom.}.difp.%.nHm.i.fCaftrusTaUmsde  caiiooem-admiuit  ctiam  Joannes  Bof- 

ii^.,&imre  traSf.p..  d^.^.fimS.p.  M.l.,  tbeins  trA''ie  lcgn.  nupt.  lib.  j.  num.  5. , 

ludouicus  Molina  de  iufi.  ,  &  inr.tom.  x.  losnnes  (^orrafiu^  jd  l.  qmddicttur  ff.dc  m- 

dtfp.^l.  m.i.f  HUaiobosinfummatom.x.  fei^isniim.6.  verb.fed  dotu  ;  Dici  euam 
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poteft  fecufuio eafnVtowt/a  iebKni^  doiem  »cinn  dillblato  natrimonio  dos 

th  verh.  dotc  num. 1 6. , (]ii(xl  cx  eo»qilod    non  fubfirtat  .irg.  l.fin.  C. de  donat.  «jrc_» 
cutusdicatfduniauuonein  prapicr cx»  nitpt.  l.j.  ff.  de  iwr.  dot.  rcfpondct  idem 
pen6snecdGirlas non  ad  fingnia  corpo-  9mh^« am.64.,  quod,quando  iam 
ra/cdad  vniucrllratcmrefcrri,nonbcn6    dosconftituta  eft  ,  &durauitconftantc 
arguatur ,  quod  dc»  iic  lus  quoddani-»    matrimonio  ,  perfeuerct  adhuc  foluto 
▼niucrfale ,  (ed  ibi  indioetur  totum ,   nutrimonio,donec  dos  cum  cffcdku  foe- 
quod  eft  do5,  proptcrcxpcnfas  neccfla-    rit  rcdir  it  1  rorraftus  in  riA.  f.folut.tmt- 
riasdinunui,  &,cura  Vulpianusncgct    trim.tnpr.i,uieti.  num.i^.y  &ficaddit,     ^  . . 
dotis  dimminutioncmadfiiigulacorpo-   quod  trucflus  dicantur  augere  dotem  ,  ^"^'"'■''^ 
rarcfcrri/cd .id  vniucrfumdotis.intclli-    quia,donec  fi.it rcftitutio,dos  ipfa  intcl-  ^„1""* 
gitur  velie,  quod  dimmmutio  m  ipfis    ligitur  pcrfcuerare.  Quod,  fi  fubdas  foJu  poft 
zcbus  doialSNis  contingat»  non  autcm   adhuc  vigcrc  argumentum  » qnod  dos  d^fonu 
in  aliquo  iure  prasrerdm  vniucrfali,   fitiusvniucrfale^umaugeaturpcrfru- nunnt 

ftus  pcr  textum  m  l.fi  A  marito  §.^n.ff.Co-  txjmo- 
Ua.  matrimoninm  l.  fi  feruo  ff.  de  iurc  dot. , 
praedpui  cum  dicatur  in  eiTdem  texti- 
bU5  iruftas  dods  ctiam  poft  folutuiiLj 
matrimoniumpcti  pollecadcm  adionc, 
qua  pctiturcadem  dos,quod  Dropnum 


cum  eius  rcfponram  ooncernat  folum< 
modo  modum  diminuendi  dotcm ,  rt 
vniuerfumj&diminudolicrc^peftuvu- 
uerii  >  nooaaiem  rerumpartiailariam . 

Ad  fecundum  ,  quod  fcilicct  omncs 
res  dotales  fubi;ciancur  vni  oomini  do- 


tis 


ac  proindi<k)8  fttquid  vniuer61e,   cft  augmcnd  hSd  rei  Tnitteinli  j  nam 


Nomen  .  -     ,1         u       -  r    -  r 

dotis  in-  diccndum  clt,  non  bciic  fnKrri  confc- 

AitutucA  qucntiam,fcd  foiummodo  ,  quod  lit 

ad  figni-  quoddam  nomen  iuris  infticutum  ad 

■fieandis  /ignificandas rcsdotalcsfecundumeiuf- 

tes  doca-  tjein  iuris  detcrminationcra  ,  fcilicct  il- 

.  lud  omnc,  quod  pro  vniusmatrimoni; 

_    .  oneribus  fulUnendis  accipicur,  quod 

S.  '      nonconfticuitiiis  vniuerlale. 

Adtertium,quod  fruftus  fcilicet  au- 

gcant  vniuerfalu,non  parcicularia ,  6c 


in  cxtcns,  quaj  mcrc  accefTorie  fc  ha- 
bcnc  ad  aliudjneciilud  augcnt,nonpe- 
tuntur  eademaAioncqua  pcticurpnn- 
cipale,led  tannuB  oflficio  ludicismefoe- 
nario  pcr  tcxtum  /« t.Miilej  §.  idem  fcin- 
dumff.  dc  xdil .  ediS.  l.  qm  per  coUufionem  §. 
fin.  ff.  de  iS.emft.  Clofa.  in  Utem  vetuimt 
^.fnBits  tterh.  vmnes  f.  de  petit.  htrtd.  f 
adhuc  ad  hxc  omnia  rdponcicri  po06- 
ric,  quod^non  ideo  cadcm  actionc  pcd 


3nod  propie(ca>aim  tea&m  zu^fznt  poffinc,qua  pedcur eadem dos,  quia  dr 
otem ,  hacc  computanda  fit  pro  lure^j    dcm  accrcuerint  tanquain  iuri  vniucr- 
-  „     vniucrfali>diuerfimode  rcipodcn t  DD.,    fah ,  fcd  ex  H^iali  dotis  priuilcgio  in.^  _ 
*  _  &prini&  BmUiu  ^i^tfiw  tra£l.  de  dott^   £iaorem eiafdcmdotis,  quod  tanquam  ^^^^^ 
" ■        valdc  notabilc  confidcrauit  J!j/rf«i  iV(j>- j„j^o 

ncilus  de  dote  pjrt.z.nHm.6.  Tcrtio  alij  proph^ 
rdpondcnc,  quod  hoc,  quodcftaug-  nngeant, 
mcntum  docis  lubcri  quafidoccm  quo-  qiiimuis 
ad  parcicipacionem  iurium,aftionis,hy-  .* 
potheca:,  &Cietcrorum ,  qu«  funt  dotis 
propria^noriri  ex  eo>  quoddos  fit  ius 
quoddamvniuerftle ,  fea  ex  natura  ac- 
ccflorii  ,fcu  augmcnci,  quod  indotccif- 


^verifi'-  2-  5-  >  'Phanutius  dc  dotis  buro 
cirur  .  verbjdotc  num.i^.,  loannes  Bofclxius  de  lc- 
qiiod  tn\-  gtt.nupt.lib.^.  num.i6. ,  &  ali;  aflcrunc  , 
driisHoris  quod  iura  ailcgaca  llatuencia  dotcm 

augci  i  firuAtbus  ex  redocali  perccptis 
docem«&  Joqui  ck-  fru»ftibus  pci^ccptis  antc  nia- 
firTitslmi  tr»noniun»»vtclarcconllatf jr i.-y/^/roOTw 
uer£ile .  g^fffr^dith  fjatte  mttriiMiAm  ff.  de  vfuris 

l.ft  antc  nuptias  ff.folut.matrim.  l.  dotis 


frucius  po/2  frincipinm  l.fi  fcruo  ff.  de  iure  dcm  priuilegijs  gaudet ,  quibus  gaudct 
dvt.  l.inter feeemm f cmw  inter ff.de fa8.   •dostplai&eodem iurercgulacur,prout 


cxcommuni  DD.fcntcntia  probnr  loan- 
nes  .Angetiu Boffius  trati. de  dotc c.i.ttuSt.t 
vbi  innuffleros  allegac . 

Ad  quartum,  non  diii  immorandum 
eft  in  ipfius  folucione.  quandoquidem 
dc  hoc  lac^  cgimas  tom.^.fiA  tit.  Contrt' 
Bus  XI.  de       ,     bypoth.  Dtfq.  f/.  §.  i . 


dotal.,^  fic  nonaugcnc  docem  cx  natu- 

ra  eiufdcmdotis,quafi,  auod  hiecfic  ius 

vniucrfale  ,  fcd  quta  in  doiemdari  cen- 

fcntur,fiucpcr  viam  augmcnci,fiucpcr 
•  1 3  viam  conucncionis  .Angelus  in  rub.  ff.fo- 
S^MCfitja  bit,  mitrim.  edfinemf  quatcnus  fciliccc, 
«lleiens  cum  vxortradidcritfundumdotalenu, 

wferefo  antc  nuptias,  pro  quo  tcmpore  fruAus  num.6.  vfq\  aifinem,  vbi  in  primis  dni- 
fam  .-uite  ipfi  ccdunt  pro  oncribus  matrimo-  mus,pccuniam  redaAam  ex  vendittone 
contrac-  nii,ccnfctur  taciti  vellcillos  in dotcm 
trtmo.  conucrti ,  Secundo  alij  aflerunt,  mtcr 
quos  Tetrus  Barhofa  rub.  ff.folut.  matrim. 
^iirr.j.MMi.d4.,quodpra^i(fta  iurapro- 
eedant  tantum  de  {raftibus  poft  dali> 
lutum  matrimonium,  fcdquomodo  in- 
tdiigipoilinc  huiurmodi  iiru^Uisaugax 


rei  dotalts  non  fuoccdcre  loco  rei ,  \ 
rcmcraptam  cx  pecunia  dotali  fieri  do*  ' 
talem,nifi  concurrant  dua;  conditiones 
nenqK^od  cxprdK;  fucric  a^um  intcr 
vzorcmyBc  mantum  de  nli  fubrogatio- 
nc^fic^quod  talis  fubrogatio,  cmptio,  & 
vcadicio  oedac  in  vciliutcm,  &  couuno- 
C  dtm 


Dici 


Google 
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itm  dttUeni  vxcHris  >  prout  exprefi6  nn tjetim Cjtfe AnviMMi, attenta  edua 

etiam  doccnt  Glrf*  i»  l,txpeeiinia  (^. de  natura  accclTorij ,  quod  codcm  iurc  rc- 

turedot.,  Baidiit^giiMuied^efart.x,  gitur,quorcgintrid,Cuic(laccc(lbrium. 

Cameitt  eorf.  170.  ttmA,tA.^t      Ad  rcptimum  dioendum  cft  gratis 

Cor;/}.tntin!  K^^fr.  de  dote  InfpeS.  I .  nu.  lo,  omnin6  dici  dotem  omnino  diftingui  a 

Lkmdedi):imus,<]uod,quarouis  huiur-  fmgulis  rebusdotalibus>nam,n  ip^  res 

modipecunia  rcda^ ex  redotaii ,  vet  dotalesveii ,  Se  realitir  confidcrcntur, 

rcs  cx  ixrcunia  dotali  cmpta  ex  natura  idcm  funt  cum  ipfo  nominc ,  cui  fubij-  ^^^^ 

lua  non  fucccdat  &c.  nihilominus  cx  ciuntur,proutpartcstouus  vcre,&  rca-  niuntftib 

f{>ectali  £Hiore  dotis  huiufmodi  pecu-  litcr  conndcraOB  Idciii  funtcum  ipfo  nppeiia. 

nia/euresreauneancrubfidialiterobli-  totoivndeadrummumdicipoteft,quod  ttooebo- 

gatxeidem  mulieri,quod  ctiam  docenc  dos  fic  quid  reparatum  fecundum  cSt^  nonun  * 

Saldtts  tioncllMs  de  dotepart.  x.  num.  5. ,  inccllc^uale ,  &  fi^um ,  in  quocamea 

BdpctjUdc  SanSo  ^^iefrUiU.di^,eent,  prapriaratiodocisnon  potcftamfiftere, 

%.m.j. ,  ThMitiMs  ie  Imro  ieHsveih.ivte  nam ,  vtbeni  nouc  ThamtciMS  emmene, 

nHJn.ij.,  (^ampc^^ius  de  dote part.  4.  -r  8  ,  dc  liicro  dotis  vcrb.  dote  num,  p.  iura  VC» 

ex  re^dcK  '^*S'</^'"''"  tolUQ.  ad  l,  exuecuma  niunc  fub appcliacionc  rcrum^fcu  bono- 

tali  ,ic-    "'«".i.rrf^'*»^"^»/*'»»*^»^!!^*»*^  rtJmtjfeitppeiUti9Heff.devcrb.fignif.,6(. 

cept-i  re-  f'"'  trj£l.dc  dote  c.  i .  num.  75 .  Ex  quibus  vt  res  vcnduncur,cmuntur ,  &  in  omnc 

tnmet    reacdcducicur,nullam  vimhabcreil-  coouncrcijatquc  di/poficionisgcnueca» 

rAatum  lud  quartum  argttmentum ,  quod  ad«  dunt;  quod  auiem cR  inteUeftualeiioo 

™bWw-  ducit  Bartolus  ad  infcrcndum  ius  vni-  vcnditur.ncc  in  aliud  commcrciiunca" 

iiterobli.  UQ-Qic  in  dotc ,  cum  cx  ^cnerc  fuo ,  nec  dit ,  fcd  in  ntentis  noHrjc  mccilij^fAia.* 

JaJ      pecunia  fuccedat  loco  rei ,  nec  res  loco  veWktur , 

'     pccunix;  quod, fi  rcs  vc!  pccunia  rcma-       Ad  oftauum  ,  dico,  dotcmcontincrc  Dos  non 

ncatfub/idialiter  obligata,  hoc  efl  cx  plurcs  rcs  fingulares ,  fi  plures  fiicrinc  compa- 

fpecialipriuilegio;Quamobremadcex-  mdotemconllituc«,nonianqiiaiiige'  ^'^^ 

tus  allcgatos  pro  hac  fcncentia  Bartoli  nus  plurcs  fpccics  ,  tanquam  partes 

inUtaconslante,&  i.filapidicittijsff'.denir,  fubiciliuas  ,  &  praedicamencales  ,  fcd -ua^fc 

ior.dicendumeft,  vcl  eos  procedere^  >  <iuafl  tocum  fuas  parces  ,  qus  partes  nus 

quando  ab  initio f.ifta  cfl  cxprcffa  con-  iuxta  fuperius  nocaca,  li  vcre ,  &  rcali-  (pecies, 

uentio  mter  vxorcm,&  marituin  dc  uli  tcr  confidcrencur ,  idcm  func  cum  fuo  wd  tam— 

liibrogacione ,  vel  tantum  fubfidialit^r  nomine,cuifubi jciuntur ,  ipfumque  in- 

«xfpccialidotis priuikgio.vtctiam bcn^  tegranc  unquara  fuum  UKum  ,  a  quo  lliSL?** 

Jliamlmimies.Ai^elits  BojfiMs  trua.de  dot.  non  diftinguuntur.  Fw«w. 
t,i,mm.f4,  Ad  nonum  datopro  nunc,  quoddos 

Adqumtum  iam  patetex  di^s,quid  fit  profMriummuiicnspatrimonium,  de 

fit  rcfpondcndum ,  (i  etcnira  a  rebus  do-  qua  re infra  cx  profeflb, dtco ex  eo  ikxi 

*5     talibus  rtat  dillraitio ,  vcl  eifdcm  aug-  euinci ,  quod  fit  ius  quoddam  vniuer- 

Qsont^  mentum  pcr  ics diftantcs,  vdque  adhuc  fale i  nam  iura  ,  qusc  adducuncur  ad 

dotaics  dOB  fecundum  nomen  iuris ,  probandum  hoc  ius,non  &ciunt  ad  rcm 

diftr.\hi.       tamen  fccundum  naturalcm  figni-  pracfcntem ,  quandoquidcm  nroccdunt  15 

cur  ad-  ficationcm ,  fecundum  quam  refertur  untum,  quando  ille,  qui  habct  illud  ,  n^^m-i^ 

faocdiou  ad  res  dotales ,  quae ,  fi  roerine  dimmi-  quod  dicitur  de  ipfius  patrtmonio,  ra-  dos  ft^ 

tur  doi  nut^jvcladaudaietiamdasipfa  fccun-  prxfcntat  illum.cui  fuccelfitjvtcontin-  propnu 

•J*'**^  dum  candcm  naturalem  fignificatio-  gii in  l.^.^.vcrum  ff.  deminoribus,  vbi  p.atnmo- 

**•       nemintelligcturveladauaa, veldimi»  minor rapra:fentat perlbnam dcfundi ,  "mn^. 

nuta  rcfpcdiiue,vnde  tcxtus  ind.l.ftpro-  quodno  cucnit  in  vxorc  quo.id  dotem.  '""'"•'i*» 

frietati,&  l.ft feruQff.de  inredot.  mttWx-  Hoc  idcm  rcfpondet  ThanHtius  dc  lucro  J^^dft 

gendi  fuiit ,  vt  dos  non  deftnat  fccun-  dotis  verb.  dote  n.x6.,& ftifq.,  vbi  ctiam  ias  vni« 

oumnoineniuris,nonautcmfecuiidum  airerit,quodfimilitudo»qusedefumitur 

naturalem  fignificacionem .  ex  mcnfa  nummalliorum  nihil  euin- 

Adfexcuractiam  cx  diulispatcc,quid  cac,  quandoquidcra  raenfa  huiufmodi 

fit  rcfpondendumi  ideo  cnmi  fru^hit  rapraBfeotat  eos  omoes,  quorum  no- 

Qgod  dod$petuntttreademaaionc,quapeti-  muwtalisfflenikexercecur ,  quodnon 

^P^^  curdos  ipfa,nonquiadosfitius  vnmcr-  euenitindotc,  vtper  fcpatct,  ncc  quid 

cttdedo*  fjj^^  fg^  ayj^     fpcciali  fauore  a  iure  magis  euincicur  cx  tcxtu  in  l.  cogt  pote^ 

intcHi' ^  conoeflic»  ia ,  quod  fancitum  cft  de  dote  rit  f.  ai  Trtiett.  fiquidcm  non  procedit, 

tur       quoad  participationcm  iuriura ,  aftio-  nifi  quatcnus  fideicommiirarius  ,  cui 

augm^o  ^^^i  hypothccse ,  &l  cseccrorura ,  qux  func  rcii<^  bona ,  fcu  pacrimoniuinde- 

conccf-  propria  Uint  dotis  intelUgiturextaitum  ftuifti  ,ct«l<laii  defunai jpwrfonMll  ra« 

ac^^g^puua  eiufttoa  pcr  tcxtuou  pflBfcoiat  acdpkBdo  .tmMMMAini* 
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&  pa(siu^ ;  Ex  quibus  criam  dcduccre  b.uum  aliqiiid  in  vniucrfum  datumin 

poierjB »  qaarc  h.crcdicas  dicatur  ius  dotcm ;  (ecando ,  quia ,  ibi  non  rolum 

vniucrrale>qiua  fcilicct  hxrcs  rapr«reii-  er  jc  incercum,  quantum  efTet  datum  in 

cat  perfonam  defun^i ,  in  cuius  bonis  dote/cdetiameratincertu ,  an  aliquid* 

liiccersit.  elTctdatu  in  dotem;Non,inquam,  rc- 

Advitimujn  dicciulumcftjfundanLd»  leuan^quia  Imj^erator  i»  d.l.fi».  C.fut 

^balemdieipaitemdotts,  non  qoia-t  ninr^fiMiir.dixitiUSftnttntiSlndicatl 

dos  fit  quid  totum  rcfixao  ciufdcm  .  audloritatcnon  niti,quiacratincertum, 

prsBcis^yfedquiacumfundoiupponun-  quamnam  quantitatcm  maritus  acce- 

tur  alia  pro  doce  conftinita  j  ra^efttt  pifle^&  ob  nanc  pftecisi  rationem  nul- 

quorum  taliiiiiiKliis  nonfupponttar»  iamiententiamillam  dcclarauit,quod' 

niOpars.        *  CDl1igiturprimoexeo,quodmulieria^ 

SolumprooQmpIementoremanethic  ruohbcllopetijc  dotemaooepmmliviro 

argumentum  foluenduni  dcfumpturrLj  /ibi  rcftitui  ,  &  ludcx  condemnando 

exco,  quod  in  iuditio  dotis  admitcicxir  dixic ,  <fH£  bona  acccpifli ,  rtdde  muUeri, 

19x11111  geiieratil>&  inoemiSflicct  qui-  qux  ccrtc  vcrba  condcmnatoria  dcbcnc 

titas~'nonexprimacvr,  pcr  tcxtum  inl.  refcrri  ad  cauflim  dotis  pcrindc ,  ac  fi 

■  vCr.  C.  de  fent.  ^tue  ftnc  ccrt.  quitntitate,  dicerctur  ,  qnx  accepifti  ex  canfa  dotis  pc- 

ftdhuiufmodi  libellus  gcneralisy  &  in-  tit^  cum Tcntcntia  cx  gcncrc  fuo  rcfcra- 

oertus  nonadmitdtur,  nifi  in  vniucrTa-  tur  ad  libcllum  l.ft  prxfes  ff.  de  f£ms, 

libus,  crgo  &c.  Confirmacur,  quia  vcr-  vndc  ,  vc  latc  probant  loannes  .Angebit 

hum  reltn<fuo  in  Ccftamcnco  adicftum_j  Bcffius  traS.de  dotrc.  i.  nu.  j<^.,  &  Baldus  . 
doci£acitmftitutionemjpertextttmi»p, .  'HsiieUiistrall.dedotepart.%.nM.  i.,& x, 

KaamttMsde  tifiament.ex  quodeducitur,  non  ex  alio  capicc  nullitas  fuit  ibi  de- 

dotcm  cffc  quid  vniucrfalc,  nam  vcrbu  clarata  ,  nifi  cx  eo  ,  quod  cflcr  inccrta 

relinauo  f  nifi      adicrtum  vniucrfitati  auantitas  ,  Ad  conlirmationcm  dicen- 

aonaabecvim  infiitutionisfTrrtf/ifjm/.  Cxxmciiind.textuc.  Kofmtm ie teSmit, 

eeetum  n.^p.f.  de vi^g.,  &  ft^il.  ful^it. ,  teftamennun  ruftineri,nonqaia  vcrbum 

JttiimisinrM>.ff'.folue.matrim.n.iz8.f&  relinquo fucric adicdum  praxisi doti , 

,            aUjJatis  commnmth-  .  Dico  igitur  gratis  fcd vltra  dotcm,  vt  cx  eodcm  tcxtu  cx- 

omninodtci,admicti  ip  iudicio  dotis  li-  prerse  coUigicur  -Ibi- *4lteroch4t  filiitfro' 

* ' .    bellum  generakm  j  &  incertum  refpe-  barijvltra  dotem ,  qmm  ei  Jk^kMt^mnm  , 

tio^docis        quantitatis,  Cinn  COnCrarium  cx-  &  quendam  hortum  in  trflanict  to  rclin- 

lilclliis    Picfsc  doceant  taldm  ^  &  Saiitctus  in  l.  fnnu .  Deinde  illc  ccxcus  clt  iuris  ca- 

gener.i-  P"'  C.  ^fint.,  ifuaftne  cert.  quantit. ,  •Batt»  nooki ,  icGBndum  quod  ruftinetur  di(^ 

Ls,     m-  Iks  defj/froinriibr.  ^\folut.mat)  im.  ,  Soci-  pofitlimexqUOCWiquCtitllloreiinqUjk  " 

ccrtiis      nus  lunior  in  l.  i .  ff  dc  edend..  Baldus  l^-  tur .                                      -  1 J 

quo.^d     Mellus  de dotcpan.  z.nm. \.i &i.  ,  vhami»  Ex  qoibus  omnibns  fas  erit  dedU'  ^^nitio 

titem'n'               «'"f'^'^"*"''  '^'"""*  2,8.,  cJTrp.,  cerc  ,  dcfinitionem  docis  tradicam  a 

«dmicti^  quodcolliguiu  r.v  d.  t.fin.  C.defont.  qu^t  Barcolo  non  rubfiflere  vtpotc  qu«  ip-  „00  fi^ 

mr.      ftne  ccrt.  ^uanttt. ,  vbi  lic  h.ibanr .  Hae  &m  quidditacem  fiindac  m  iUo  ruto  /yy^, 

fententii,  tfua  bona  acccpijlif  folue  ,  emu  m-  VlUttCnaU  .  . 

certum  ejjet  tfuid  accepijjee  y  <fuantmntf;  alk  .  ,.,«.... 
eofettreturprsfcrtimctmipfe ,  (fuiextra  -SECTIO  JtlL 

^ird^iem  inikabat ,  interlocutus  ftt ,  dotem  • 

'  datam,  iptd  Teperitur,  non  liquidam  cffe  iu-  An  ratio  dotis  confiftat  in  rebus  ipfii 

dicati  auBorir.-ac  nonnititur  ;  cx  quibus        dOCaliUwiSjanpOtiiiS  inatiqUOMrft  i 
verbi$deducicIoancs^<aHpr^/iu  parttculart. 
»..•       pjr.i.ir,«.<qtt«a,#lfcntenoaiftcerBalata  .  / 

fupcr  ipla  dorcnonvalct,  nccvaleacli-  '  S  F  H  U  *4  R  1  F 

bcllus  incercUSf  cuirentcntiadcbcccflie  -         •        .  ... 

<onformis;clim'tria  debeanc  efTe  oon-  SewtewtUi^hfemhhirtem^^ert.  i.'    '  ^ 

fbrmia,libcnus  jprorogacio,  &  fentcn-  Dos  non  rff  proprieiu!,fedres  ipfrdnrales.i^i 

tia  iuxca  B<tldum  in  l.  TompoHtus  §.fed  fi  7{gmcn  dotis  tmportatrem  ipfam  datam ,  j. 

''idf.depro0»r4t.,&inl,I.,^%.C.d^  gtfpothecaagicitres  ipfasdotales .  ^ 

effxc.ajhr.  Nequc  rclcuanc  ca  ,  quas  ex  Drpoftritnondifiin^uirur  arehudifofiHs,fi^  "' 

Bartoloadducuntur  ,  ncmpe  ibi  iibcl-  Soliumtur  rattoncs  oppofitx  .  6. 
lum  incertiim  quoad  quantteatem  fu- 

Inftanti.i  ftincri,  nam  ibi  dos  fiiit  petita  incerta  ,  "p  X  prxaiTris  in  praccedenci  CcCikmt^ 

f^jt^I-f  quod  fnbin()nrullincaturfcntentia,hoc  XI  vidctur  quaficoncludentir  dedu- 

fuit  prim6,quia  in  condcmnacioncnon  ci,doccm  in  rcbus  iplis  dotalibus  potiiij 

ftiificxptcflii  cauGi^docis»  iie& fuk  pro-  confitterc,  quam  in iucc  aliquo,q^Yi)« 
i-  C  %  nimiifs 
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tumuis  fingulari  i  quia  tamcn  nonnul-  tQm.x.traS.xj.difficMlt.  i. 
la  ctiam  obicfta militant,  quae  pro  iurc      Ratto  dcducitur  pri  no  cx  doAritui.* 

videntur  concludcrcplacct  praE(entcm  Bartoli  in  l. iurisgevtium  jwm.x.  ff.de  foB. 

titulum  cxadbius  cxaminarc  .  Pro  tjuo  diccntis  confiderandum  cfsc  nomen  c6- 

aducrtc  primo,  in  ipfa  dotc  tria  pollc-^  tra<a:us,quod  fi  fignificct  rcm  ipfam,  fe- 

confidcrari;primocontradus,proutcfl  ftumq;externum,nonpcrficiatur  nifi  rc 

quid  iuris ,  &  facli ;  Secundo  adio  ,  ^  ipfa ,  fcu  traditionc  ipfius ;  fic  quia  mii- 

obligatio,  prout  oritur  cx  conira^lu.  tuum  fienificat  traditioncm  rei,nonni(i 

Teruo,  resipfae  ,  quae  vcniunt  in  con^  in  rc  ipia  coliata  confiflat ,  fcd  nomcn 

tradlu,  Aduerte  fccundo,non omnia->  dotis  cx  eiufdem nominis cthimologia ,  j 

iura  eflc  vniucrfalia ,  quia  a^tioncs  ,  qu«B  fecundum  Matth^eum  fkfernbccium  Nomeo-» 

vfusfruftus,  fcruitutcs,  &  obligationes  in  pandclias  iur.  ciutlis  lib.  xj.  dtgc(iorum  docis  im- 

funtiura,  &  tamen  non  funt  quid  vni-  tit,  ^.deiurcdot.nu.  i,  defuraitur  adan-  portot 

uerfale .  Dato  igitur ,  quod  dos  non  fit  do,fignificat  rcm  ipfam  ,  crgo  in  abus  'Ps* 

iusquoddamvniucrUlCjOritur  difficul-  ipfis  datis  confilHt ,  Mcquc  obcfsc  po-  <i*tani. 

tas,an  faltem  dici  pofsit  iusparticularc.  tefl,  fi  afscratur,quod  non  folum  fit,  & 

Circa  quod  Bjrto!!(s,Mcurfius,.Alexi-  dicatur  dos  data ,  tradita  ,  &  numcra-' 

der,  .Aret.  tn  l.  tjuod  dtcitur  ff.  de  impenf,  in  ta,  fcd  ctiam  fol um  promiisa  pcr  tot.  tit. 

^      .  rM(/or. /j^?,  aflcrunt  dotem  cflc  ius,  ad  (r.rfrrfof«/)roTO//poBf .  Non  ,  mquam_., 

affcrens  *         pluribus  rationibus  mouentur .  obcfsc  potcfl,  quia  (quidquid  fit  dc  illa 

in  iiir«:^  rrimo,quia infcribuntur  mK//|f. ,  &  C.  auxftionc,  an  dospromilsa  habeatvira 

cofiilere .  de  iw.  dot. ,  quod  dcnotatdotem  in  iure  uotis ,  de  qua  infra  agctur  cx  profcfso, 

confiftcre ,  cxteroqui  maia ,  quinimrao  cum  raultas  inuoluat  difHcultates,  quse 

falfa  clTct  infcriptio ,  quod  aticrcrc  cft  traxerunt  DD.  in  oppofitas  fcntentias) 

iraprobum .  Secundo,quia  aftio  cft  ius,  c^uantumuis  dospromifsa  vcri,&  rcali- 

pcr  textum  in  §.  i .  /n/?/f .  de  aSion. ,  fcd  in  ler  non  fit  data,intclligitur  tamcn  data 

lure  multoties  dos  accipitur  pro  adlio-  fidionc  iuris,  potUfimum  cum  dc  prae- 

nc,  VI  inl.x.ff.  de  dot.prdeg.,&  inl.cum  fcnti  tradatur  ius  ad  rcm  ;  hac  cadcm 

.      in  fmtdoi.quodfimulterff,deiur.dot.,CT~  ratione  cludi  potcll  alia  ,  &  fimilis  in-  ^^P"*" 

pro  (^d?  6°  fignuni  eft,  quod dos  fit  ius  praKipue  ftantia ,  quo  dicitur  dotcm  pofse  confi-  t^Si/aitw 

^        '  cum  etiam  in  doccm  pofsint  dari  iura ,  Ikre,  quantumuis  nihil  dctur  ,  vcl  d4-  jat.-i  fk- 

&  vfusfruaus,  &  h.xreditas,  &quid  tum  fucrit,vtfiraaritus  fitdcbitor  erga  tionc  iu- 

fimilc  .  Tertiu,  quia  intcr  fe  diffcrunt  Patrcra  vxoris ,  &  libcretur  pcracccpti-  ns,&qm» 

dos,  &ca  ,  qus  in  dotem  data  funt ,  lationera  intuitu  dotis  conlUtucndae ,  modo, 

pcr  textu  m  in  l.  cttamC.de  iure  doe. ,  fed  cludi,  inquam  poteft,  fi  dicatur  iun^  Ji- 

aliud  non  potcft  eflc  difcrimcn  ,  nifi  ftionc  in  acccptilationc  intclligi,  quod 

quod  dos  fit  ius,  cum  ccrti  funus  rcs  in  maritus  prius  folucrit  Patri  vxoris  pe- 

dotem  datas  non  clTe  ius  ,  crgo  &c.  cuniam  eidcm  dcbitain  ,  &  quod  Patcr 

Qijarto,<^uiaexpenl"a:in  rebus  dotali-  ciufdcm  vxoris  brcui  nunu  candem  in  • 

bus f.ictx,|j  fmt  ncccHaria;,ipfo  iurc  mi-  dotem  cidcm  marito  contulcrit ,  quod 

nuunt  dotcm,&  umen  fundus  non  dc-  coUigi  vidctur  cx  tcxtu  in  i.  licct  quo- 

fmitcx  aliqua  partc  cUc  doulis  ,  crgo  tics  ff.de  iure  dot,,& l.fingularia  ff.fi  ccrt. 

fignum  eft  dotcm  ,  &  res  dotales  non_.  pct. 

cllc idcm,alioqm  diininuta  dote  rcs do-       Sccundo  ratio  ex  co  deduciiur ,  quia 

lalcs  minucrcntur,  ergo  ditferunt,  qux  pro  dotc  iura  conftituunt  hypothccam 

diffcrcntia  non  vidctur  inaliopofsecon-  pcrtextum  in  l.vtiica  §.  &  vt  plentusC.de 

fiftfrc,  nifi  quia  dos  eft  ius  .  Nihilomi-  rci  v.xona  aSione ,  &    fuerat  Inftir.  </c_.  ^ 

nus  fic  a£iion. ,  fcd  hypothcca  eft  ratione  bono-  "yp^^ 

AssERTio.  Dos  noncft  propri^ali-  rum,feu  fundidotalis, &in  cifdcmbo-  rej^ip£;i$ 

quod  ius,  fcd  ipfse  rcs  dotales ,  fcu  a  rc-  nis,  vt  pcr  fe  patct,crgo  &c.  Huc  etiara  docalcs  , 

2     busdotalibusnondiftinguicur .  7*/;4n«-  confcrt  id,quod  habct  i.C. /m /.iy«od(ij- 

Do$  noa  '"^* vcrb.  dote  nu.\x.,  ^zon.  cttm-  ff. de impenf. in rcs dotalcs  fjcl.,  nem- 

*ft  pro-  '«  fkmmaC.  dc  iwrcdot.  Hu.6.,Socin.Iun.in  pc  dotcm  non  diftingui  a  rcbus  dotali- 

J>ric  msy  rHtf.ff.foluc.matrim.  in  ^.parte  nu.iS.,&  Dus,  proutcoUigiturex  illis  vcrbis reni- 

ed  res   feqq., D. Thomas  /»4.  dift.  49.  art.  i .,  Rai-  aue  meliorem  vxorts  feccrit ,  quod  idcrn^ 

ip(ar  do-  ftumdus  in  fumma  tit.de  dQte^.i.,loannes  de  lonat,ac  dotem,fcd  resdotalcs  non  funt 

Frihur^a  infumtna  lib.^.tit.  15.  q.\.,  Stl-  ius,crgo,necdos  ipfa  potcrit . 
ueflervcrb.  'Dos  nim.  i  .,Rcbellus  de  oblig.       Tertioexco  deducitur,quod/.C./»rf. 

ii^.  part.x.lib.^.q.i.n.  1  .,Fragofusde Re-  l.  quod  dicitur  dotcm  appcliat  pccunia-  ra^ 

gtm.Cl)riflian4!  Keipub.tom.j.difp.^.nu.i.,  riam,quod  certe  ncquit  intclhgi  de  iu-  t'ones 

Cafirus  v.ilaus  de  11^.,  &  iwr.  troB.  re .  Itcm  dos  diciturnumcrari  T.fiVater 


difp.^.pimil.  ^.wi.  I.,  yiUalobos  infumma    ignorans  ff.folut.matrim.  Itcradotcmda- 

ri 
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ri  l.profeSitia  §.fi».i.fifi><mfaf&l.fi 
lier  ff.de  iterc  dor.  Ircm  vcndicari  l.in  rc- 
ttis  C.derei  vcniic.t  6c  vt  trasfcratur  ip- 
fius  dominium  requiricur  cradicio  /.  de 
iinipimc  ff.folHtomatrim.  l.dotak^.dotali 
ff.  deiur.  dot. ,  &  alia  plurima  fimilia_* , 
quae  agglomcrat  Thmutius  delucro  dotis 
verhjote  num.ix.  Noquc»  obdlcpotcftf 
fi  dicacur,  quod  pdGiit  in  dotemconlcr> 
ri  iura  ,  110111111.1  dcbitorura  ,  rcdditus 
.         ccnfuari),  vel  Uhcilarij  *  vc  cft  in  coft* 
a?uiuap-  fcfloapudoiniie8;Non,inquam,obe(re 
pellatic^  potefl,quia  huiufmodi  iur.i  vcniuntap- 
ne  ma .  pcUatione  rerum A  pro  rcbus  ipfis  coai- 
pnamnr»  nec  nosakiinus  dotemefle 
rcs  in  rigorc  fumptas,  fcd  id,  quod  ab 
vxorc  datur  marito  in  ordinc  ad  oncra 
liiatrimontj  ruftincnda ,  quod  c(l  quid 
tranfccndcns,  &  asqu^  potcllrcfcrra  ad 
rcs,&  iura ;  Ncquc  cx  lioc  vrgc;is,  quod 
data  hac  rcfponfione ,  alijfquc  praurc- 
dcntibus  fimilibus  vcrba  dcfinitionis 
adraittcrcnt  intcrprcutioncra  vltra_i 
propriam  fiKnificadoncm ,  &  veritica- 
renturin  catu  fiAo,quod  non  cftadmtc- 
tendum,cumdefiaitiopropric ,  &reaU- 
tirdcbcitattingcrc  naturam  ,  ficcxpli- 
Solttinir  care  proprictateni  rci  defimcs ;  contra 
JiifhntM  enimimpugnaberistqaiainmoraiibus 
fMi|iQfi.  non itacxa£t6 proceditur,vt attcndcnda 
fint  vcrba  fccundum  ngorofam  iigmfi- 
ottioiiiemiiduaiiiiodo  apu  fintnosduofr* 
re  incognitionem  rei  definitx ,  potifll- 
mumcum  non  fit  rigoroni,&  mcuphi- 
fica  dcfinicio,  fcd  dclcriptio  rci  inordine 
ad  fuosefiiBdkus ,  quod  uiurefrequens, 
&  vGtacum  eft  j  vc  in  fimilibi»  prohac 
/04 5  jinsidat  Biffim  trtS,  ie  iite  e,  i, 
mrm.ij. 

Quartoexeo  deduc!  pote(l,quia  i  re* 

bus  dcpofitis  non  diftinguitur  dcpofi- 
tum  l.i.ff.  i^ofiti ;  vnde  cum  res dcpo- 
fitflB  (int  quid  pardcuiare ,  &  non  ius , 
ita  dcpofitum  non  dicitur  ius  ,  fcd  hoc 
5  idcra  pari  rationc  dcbct  dici  de  dotc,  er- 
Depefi.  go  fiu.  Goinfiniatiir ,  quia  pcculium 
non  confidcratur,canquamaliquod  coniun 


«liftingui  ^hum ,  &  identificatum  cum  rcbus pccu- 
Eus  dT'  pcr  texcnm  in  /.  iefipti  $.  fetiH 

limn  ff.  defccul . ,  ergo  3  pari  dos  non  dc- 
betdcfiniri,  fcu  adiudicari  canquani_, 
aliciuid  leparatum  a  rebus  docalibus , 
&  iic  nunquamdos  pocccit  confidcrari 
tanquam  ius. 

Solum  hic  rcmanetdifficultas  in  cxr 
plicando,cur,  cumindotc iatcrueniat 
contra£tus,  cxqnocxMifiirgitius,pDcius, 
diccnda  fit  dos  res  ipfa  docalis ,  quam 
«us.  Circa  quoddicOj  quodpotiusin 
rebus  ipfisdicanirdos  confiHefe,  quam 
inilloiurc,quod  confurgit  cx  contradu, 
^iiia^cum  verfcmur  in  contraftu  «qui 


nin  re  ipfa  pcrficicur ,  quiq;  conCftic  iir 
(t.uionc, vltimo  rcfpicicurid ,  quodcon- 
fcrtur,  quarauis  contraiftus  ipic  fic  cau- 
iaforinalis,pcrauamconfcrtur,  vtcoO' 
tingiccciara  inacpofico,&:  ilniilibus . 

Ad  racioncs ,  qua;pro  contraria  opi- 
nioncafrcrcbantur,nuncrerpondendum  ($ 
cit ,  &  (juidcmad  prinum  dic  in  corpo-  Solimn< 
rc  iuris  infcribi  titulos  ff.&C.ie  iwre  tvx ratio* 
non  quiadosipfaconfiftat  in  iu-  nes  op- ' 
rcjrcdpotiliunum,quiaibiagicttrdo  po^* 
aftionibus »  &  obligatiQnibtts  confiir- 

gcntibuscx  contr,iftu,iaordinc.id quas 
potil&mum  cxiilunt  difpofiuoncs  lcga- 
lcs,quaBregulant,  &  dingunt  huiufmo- 
di  aitioncs .  Ad  fccund.im dico,  in  iure 
quandoquc  fumi  pro  adionc ,  fcd  tunc 
non  conddcratur  dos  quoad  fuam  fiib^ 
fiantiam,fcd  quoad  cftc<flusex  ipf.!  con- 
furgcnces ;  cx  contradtu  eccnim  douli» 
pcr  qucm  res  ctmfcruncur  tanqiianu« 
conftituciuum  ciufdcm  dotis  confur- 
gunc  a£lioncs,&  obiigationcs,  vt  vidcre 
etiam  eft  in  omnibus  ferc  contra(^ibus. 
Ad  tcrciam  dioOhaon  dii&rre  dotcm  ab 
ij  s,q  u«  in  doeem  conferuntur,nifi  proiic 
dosaccipiturproconfenfu  routuo,  qua- 
tenuscit  forraa  concraAustvel  pro  a^io- 
nibus,  qux  cx  eodcm  cooTurgunt,  iuxta 
qucm  fenfum  procedit  textus  in  l.  etiam 
C.dc  iuredot.  Ad  vkmum  iampatcCCI 
diftisiquid  fit  dicendum . 

S  E  C  T  I  O  IV, 

Explicacur,  in  quo  propric  confiftat 
ratio,  &  dcfinitio  dotis . 

Exponitur  vera  dotis  dcftnitio .  i .  • 
Tipmine  dotis  vemuat  etiam  res  incorfcrO' 
Us 

Dosdebet  proficifci  cx  pirtemulieris .  j. 
Quando  conHttmtur  a  marito  babet  vim^ 

donationis  propter  miptias .  4. 
Limita  incafu,  quo  mulier  bmeretfuttiih 

ies  excedentes  illas  mariti.  5, 
Ex^^nitione  non  infertHr,quod  dos  transfe- 

ratur  in  maritum  qiio.id  dominium .  6. 
Explicatur  priuipuus  jims  ,  ob  quem  dot 

transfertur .  7. 
QMmaiAUUifAiotisiiMMrferfetM,  8, 

NON  vidctur  diii  infudandum  itL» 
gcrmana  dotis  dcfinitione  afiii- 
renda,  &cxplicanda,  cumpcr  allcgata 
viam  llraucrimus  ad  ipfius  quidditatem 
pcr  finguias  partes  dignorccndam_>. 
Quamobremnc. 

AssERTio  .  Dos  optimi  dcfcribi- 
tur  pcr  iioc  ,  quod  fit  id ,  quod  a  mu- 

Uen, 
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line ,  vel  cius  pjrte  djtxr  marito ,  vel  eins 

1  pirti idanerjmati-imomi  fnHinendd;  cmalif 
Exponi-  "ddMCjVt  papetM  fitjpHdmaritnm  .  Cor.- 
tiir  vcr.i  fcntiuntiu  hoc  fcrcoinncs  cxccpto  Bar- 
dofi?  de-  tolo,  &  cius  fcqujcibtis  .  Siiigularitcr 
tnitio,    cx  luridis  cAm  amplcxi  iunt  SoiitiHs  Ih- 

ttior  itt  rub.  ff.folut.  matritn.  tn  j.pdrt.nu. 
iS. ,  7-'«/«  de  Caflro  ns  l.  fin.  f.  de  fent., 
an,t  frne  cirt.  ijitantit. ,  Baldns  'hioHeUus  dc 
dute part.x.nmt.i .  tVhatiutius  trali.de  iu- 
crodotis  v^rb.  dotc  nw.8.,  loannes  Bofcheius 
dc  lc^it.tU(ptMb.^.nMm..^.cx  Thcologis  D. 
Thomis  in  4,  diii.^p. art.i., ^An'(clus verb. 
Dos  i»  princip. ,  .Aflcnfis  iu  fnmma  tit.  40, 
art.i.,  Taulus  Laimau  itb.  j.  Tlmlog. mor. 
traB.,^.c.i  j.Hum.i. 
Dicicur  id,quod,  quje p.irticula  cfl' 

2  tranfcciidctis  ,  &  coinpri.bcnciit  non  fo- 
lum  rcs  corpor-ilcs ,  icd  cciJiii  incorpo- 

Jot^  ve-  '■•^'"»P"t'^  nominadcbicorunj,rcdditus, 
niunt  ^  rimilia,qua:  ctiam  vcnirc  [xMlunrap- 
eti.ifn  rcs  pcllationc  rcrum ,  &  fic  noininc  dotis 
incorpo.  vcnittotura  id,  quod  daturad  hunccf- 
r-ile> .  fcdum,1Suc  fit  vnica  rcs,vcl  pcr  modum 
vnius  intcgri,  rt  dos  conftituta  lit  cx 
piuribus  rcbus . 

Dicitu r,  quod  k  muliere ,  vel  eius  partc, 
m      quod  imporut,quod  dos  debcat  profi- 
D05  ^e-  '^'^^'     P?''^'^  mulicris  ,  fiuc  immcdiat^ 
bet  pro-  ^^.  ipfA>f"Jc  abcius  patrc  pro  ipfa  ,  fiue 
fiafci  ex  etiam ab cxtraneo,  proutfcntiuntcom- 

CarteiMi  rauniccr  DD.  DifHcuitas  folummodo 
ws.     aliquapotcft  cfic,quod  quandoquc  dos 
v.xoiiconftituitur  pcr  ipfum  maritum, 
quocafu  rc(^lcnonvidctur  dici,quodfic 
amuiicrc,  vclcius  partc,  quin  potiusa 
marito .  Sedquoad  hoc  rciixjndet  Gra- 
tiAT.HS  difcpt.for.  c.  \jz.a  r.tim.  11.  vfque 
ad ^n.y  1{atta  co.'.f.i^j.>iu.j.,&  cotif.  571 . 
BHw.j;.,  quod  ,  quando  datur  a  inarito 
^     icinporcitwtrimonij ,  fcu  fponfaliorura 
^b"u-  «Ip^^^i^ti^^^iti^  propccrnuptias,quain- 
nira  in.i-      dcdcricnoniincdotis ,  fcu  augmcnti 
rito  h.i-  ipfin^j  namquoad  marirum  idcm  crt  , 
becfoliim  quod  doncturproptcr  nuptias ,  vci  au- 
«tio-     gc.11  doccai  vxons,qiiafi inulier dct,non 
ncm  do-  lufcipiarjCk:  fic  propricnon  vcnic  nomi- 
propte  ^      '^"•'^'  ^'"^^  '^*^' ^         Grattanus  loc. 
nuptJs'   '"^- '        mulicr  nubcns  fecundo  ma- 
riconon  ccnfcaiur  cidcm  darc  in  dotcin 
augracntura  fibi  fadum  a  prinio  viro, 
quia  illud  habct  Ipccialc  nonicn  dona- 
iionis  ppopcer  nuptias  lacobus  Manuell. 
^Aibcnfis  co)tf.L^.)ui/n.^.  iii  fin.,& conf.SS . 
nt  prijicip. ,  .Aitnou.  conf.  185.  tium.  1 . ,  Sur- 
dus  cohfci  96.ium. i p.  vfqiic  ad  mm.Xt^.  Li- 
micarein  tamcn  1:1  cafu  ,  quo  ipfa  vxor 
habcrot  dotcs,  6c  qualicaccs  nacuralcs 
fupcrcxccdentes  iilas  marici  ,  incuitu 
quarum  ipfe  iruriiusquafi  in  compcn- 
ucioneni  datein  illam  eidcm  vxori  con- 
ftiiucrcc,iux:a  ca/]uxdocuimus  tom.f. 


de  matrimon.  fub  tit.  CoHtraBus  Xl\  de  t„a. 
trim.")  .Difq.l.  §.  4.  «.4'. ,  &  doccnt  ctiain  ^ 
Joannes  .Angclns  BofjiMS  traff.  dc  dote  c.  8.  Ljmifa 
nn>».^.,&  I  <5p.,  Hondedcus  conf  48 .  in  fin.       c^fu  ^ 
Ratiocxcodcducitur  ,c^uia,cumiiiud  quo  vxor 
datum  per  virum  vxori  nt  in  compcn-  h.ibcret 
fationcmnobiiitatis,&  iuucntutis  habct  qu-^'ir.i- 
proprierationcmdotis,quandoquidem  "^™" 
poflctdiciamuiicrc virtualiicr  priusac-  j^^tes"!!- 
cipi,  &  brcui  manu  tradi  ipfi  marito.  jnari- 
Dici  ctiam  poicft  ,  quod  dos  a  marito  ti . 
conftituupoilithabcrc  veramrationcm      *  " 
dotis,quatcnus  ante  contractum  matri-  ' 
moniuni  potcft  illam  quancitatcm  fu- 
turxvxori  donarc,quac,cum  plcno  iurc 
fucric  vxori  acquifita,potcft  pcrcandem 
vxorcm  virtuaiitcr  tradi  in  dotcm  eidc 
ni.irico,&  ficdiccrcturproficifci  ab  cadc 
vxorcauoutdicuntcomunitcrfcribcntcs 
I»  /.  I  .(f.dc  don.  antenupt.,  Vanormitanus  in 
c.&ft  tieccffc  dc  donat.  inter  vir,  &  vxor^ 
Talacius inrub.  dedonat.  inter  vir,  &  vxor 
i.^O.nitm.^.verf.fccus  ,  C^flrus  Talaus  de 
iuiL  ,  &  tur,  traS.  ji.  difp.  z.  punQ.  1 5 .  §. 
8.  ))m.z. 

Dicitur  (^jr»r  marito ,  vel eius  partipcr 
quas  particulas  duo  innuuntur  .  Pri- 
mum  pcr  ly  datur,  quod  vidctur  non_» 
polTc  congrucrc  naturxdotis,  cum  im- 
portct  transiationcm  dominij  per  tcx- 
tum  in  l.vbt  oktem non  apparet  j^.f.vlt.ff'. 
de  vcrb.  oblig.  ,&  §.fi  itaque  difcretis  in- 
fiit.  de  a9. ;  dos  autem  poteft  cSc  finej 
huiufmodi  dominij  translationc  ;  tum 
quia  inmultorum,&  forti;  etiara  veriori 
(cntcntia  cciam  conftantc  matrimonio 
do;  quoad  dominium  rcmanct  pcncs 
ipiam  vxorcm  ,  6c  folura  transfcriur 
vfusfrudtus ,  &  adminiftratio  in  mari- 
tum  ;  tum  quia  cciam  rcs  alicna  potcft 
tradi  marito  indoccm  pcr  textumm/./» 
^lienam  11.  f.folut.matrim.  Nihiloraz-  " 
nus.  diccndum  cft  pro  codcm  fumi  in_.  Exdcfi-.' 
praifenciiy  <fj;ttr  ,  acrr^i^i/fiir,  proucac-  . 
cipiiur  in  l.i.  inprincip.f.  depofiti ,  vbi  ft."[^r'"" 
ctiam  dcpoficuni  diciiur  dari  dcpofica-  q„od  dos 
rit),6£  taraen  incundcmnon  transfcrtur  tr.insfc- 
dominium,  quodidcm  a(rcrit9'/«/<«/« /.  rat"''  "» 
non  videtur  dafaf.de  rcg.iuris  ;  vndeilla  n»-'»'''™™ 
particula  datur  apta  cftad  fignifican- 
dumfolum  vfum,feuvfufrudum.  Sc- 
cundum  pcr  ly  narito  ,  fcu  eius  parti , 
quamuis  cnim  regulariier  dostradenda 
fit  marito,  ad  qucm  fpcdlac  fuftincro 
oncra  matrimoni  j,nihilominus,fi  adhuc 
maricus  ipfe  fit  fub  potcftate  Patris,Pa- 
trieiofdcmcft  confcrenda  ,  &  etiam  dc 
confenfuciufdcm  mariti,  fi  non  fit  ful) 
patris  poteftatc,poteft  alccri  conferri* 
ui  fitcreditor  eiufdcm  mariti,maximc, 
I  fic  dos  pecuniaria »  vel  aiceri  dcpofi- 
tario , 

Di-  ■ 


?i 


De  Doce  L  Pratnoc  L  Sed.IV.  ij 


Dicitur  adonera  matrimonij ptfliHenda ; 
Orci  quas  porticulas,  vt  (ti^'^  uuui^ 
mosyinaxiinumeftdiflklittni  interDD. 

cum  aliqui  afTcucrcnt  poffc  cflc  dotcm 
cuin  padto  exprcdo ,  quod  nuritus  noa 
tcncaturalerevxorein .  Scd  rorpQodent 

««"'"^  aliqui  per  hoc  dotis  dcfinitioncm  non 


7 

Explica- 
rtir  pra:. 


^o^dos  ddlrui  cum  dctinitio  procedat  attcnta 
commuoinatnra  dotis ,  &fccundum- 

communiter  accidentia  ar^.  l.femper  ff.  oittendendxfimtrttf^ima^^iaiitmii^ 
dcreg.iMr,y&  inreg,mfpicimuteod.tit.in       dotem.  i, 
fixf  mg.  Lmm    M jf.  4e  I^Aiu,  &  fi^   Sidos fkerit  peamkrid^m  ime tnm^ 
per  aliquem  caAim  de  raro  contioigen-  '*  «uritm .  x. 

tcok  nonccflat  alTerente  D.  Thma  ittUb.  Teemi»  eJf  exijs,  ijux  vfucor.fmmmtiir .  j. 
rff  ferfeSione  vit*  fpiritualis ,  quod  ea  ,  Si  tr.idittt  fuerint  fpecies  sjltmatx  ^tfiima- 
qusmiraiida  funt>non  Aint  trabenda 
m  oonfequentiam  ;  mirandtim  autem 
eft,quodmulicr,  cuius  gcnusefl  auarif- 
fimum,acquiefcat  tliipa^,vt  maritus» 
dumgaudetfiru^Ubus  dot»,  mm  tenea- 
tur  ipfam  alcrc.  Dici  etiam  potcft.quod 


PRiENOTlO  II. 

An  dos  (^uoad  dominium  tranfcac  ad 
maritum ,  an  ver6  remaaeat 
peno  vxoiem  * 


tionefttiente  venditianem  tranftuttt^et» 
iaremmmtnmf  feeus  >  fi  «fl/M«rjnie  mn 
facirnrc  vcnditioncm  .  4. 
Marttut  potefi  bonadata  indotem  cum  afii- 
m^miefiiekiite  wnikimiemveiiiere^ 
obligare.  5. 


tale  padlum  Hc  contra  fublUntialia  do-    Kest^imatit  ^imatitnefaciente  venditie- 


tisydecuius  ratione  ell,vt  inferuiatoofr- 
ribusmatrimonij ,  vtfupra.  Tandcm, 
quod  Ucct  rubftllcretpadum,vt  maritus 
fednens  dotcm,noateiieatur  alcre  vxo- 
«emrfionrubfiAerectaiiientfitalccflietjvt 
czimeiec  fflarttum  a  quocunque  onere 
obfcquiali  crg.i  pcrfonam  raulicris ,  vt 
vidctur  deduci  ex  l.fi  cum  dotem  ^.fm  oh- 
temf.felut.  matrim. ,  &  fpeciaUtar  dooet 
B<ddus T^iouellus  de dote  part .z.in  fin. 

Additpr  vltimo  ,  vt  perpctuo  fit  apud 
mmitimt ,  intellige  eenftaiite  matrimmtio  f 
cum  ctcnim  fit  in  ordinc  ad  oncra  ma- 


trimonij  apud  illura  rcmancrc  debct.qui 

fuftinct  huiufmodi  oncra ,  quod  etiam 
8  vtdctur  colligi  ex  1. 1  .ff.  de  iure  dot. ,  vbi 
Quomo-  Paulusdicit,quodcau<a  dotis  cft  pcrpc- 
do  L.iuf.i  tua,&:cum  vorocius.quidatjitacontra- 

dotis  di.  judu^^vt  femjpcr  apudmaritum  lit.  Hoc     

tamenintel1igepnmo,nifimarinislpre  JtrhitritmmuiHtiimtaitta^tahnem.i^. 

*^    *     vcrg.it  in  dccoctioncm  ,  quia  tunc  pcr     Sitotarespcrirct  ,pcrirct  m.!rito  .  ij. 

vxorcm  polict  a  nurito  cxtraht ,  &  con-    ^iaritus potcfi  dere  iUadifponere  ftnc  vxih 


MemffiJetaieremm  ex  vfit  fmiieris,4e' 

terior.tntur  marito  .  6. 
Soluto  matrimoniopotefl  vxor  agere  adpre- 
tittm ,  quauJores  traditM/unt  afUemtiHflie 
faeiente  veaditionem  .  7. 
ilmmimuim  inteUigenda  ftt  i^imatio  facere 

vcnditior.rm  .  8. 

%/^fftgncaitur  nonnuUa  reguU  ad  bunc  effec- 
tum.  9. 

Stdos  traditafuerit  non  in  ejuwtit.itc ,  fci 
infpecie  intfiimata  domimum  apud  vxth 
rem  remanet  .  10. 
Quando  rcs  traditur  inaflimatM  ^ 

pertinet  ad  vxorem .  11. 
Si  res  tradita  fuerit  4^imats  marito  < 
eteSiane  ipfm  ,velad  rem  ipfam  rtfli- 
tuendam,vel  eiust^limationem  aflimatio 
factt  venditionem.  t%. 
Si  deteritretur,deterieratur  marite .  ij. 


ris  briiria .  itf. 


ALiqua  innuimus  circa  prscfcntem 
tiiulum  inpimcedentiousimodo 


Aitui  apud  mercatoiem  tutum  ad  reci- 

piendor.  frudlus  per  ca  ,  quac  lati  alibi 
docuimus  .  Secundo  nifi  dc  confcnfu 
nariti  dcponeretur  penes  ipfms  credi- 

torem,vel  alium,&  tunc  tefle  yuipianoin  cx  profcflb  veniunt  exafflinanda ;  circa 

i^rjaiRj^'.</('ijKre<^or.,^uamuis iulfuma-  quz  plurimum  rcfert  confidcrare^f 

litt  dos  effec  apudalium » nibilominut  vtrum  in  dotem  datat  lint  quamitatesy  I 

maritus  dc  dote  obligaretur .  Has  ta-  an  verdfpccics ,  feu  quod  idcm  cft,  an  Cbnlidab 

inen  particulas  iinenccdlluteaddi  exi-  dos  fuerit  pecuniaria,  an  vero  conflftcns  nndx 

ftimo,  quia  vidcntur  continert  in  iJlis  infundo,{eu  fundisdocalibus,nue  mo-  funr  rn, 

aiijs    onera  matrimomj  fi^inenda  ;  cum  bilibus  >  iiuc  immobiiibus .  Rtirfus ,  fi  ^"f 

Ctenim  ad  hoc  manus ,  feu  o^jera  praB-  confiftant  in  fpccicbus ,  fcu  fiindis ,  an  ^^"^^ 

ciscdatur  ,  vtiqucdebctdTcapudcum»  datifucrintxinmAti  ,an  finejeftimatio-  * 


qut  taiia  QDcra  fuiUnerc  dcbet . 


ne  >  cx  iiis  ctcnim  dtucrfis  coafideratio* 
nibits  habert  poflttnt  diuerla  bm,fctt 
raciones  dccidcndi .  Hoc  tamcn  vnum 
hicaducrtendtmt  eftyquod  qucfttoncs 
1 9  qnat  fiib  lioc  tttulo  examin»- 
huntar 
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buntur  proccdunt  in  fupporitionc,quod 
dos  fucrit  tradica  marico  ,  &  fic  penes 
cundem  conftantc  m,urimonio ;  n.im 
traditionibus  iblumniodo  dominia  re- 
rum  transfcruntur  pcr  vulgatiflima_. 
iura . 


lio  faila  intcr  coniuges  ,  cumvxorvl- 
deatur  vcndcrcresaTllimaias  marico,&  Rii'f">« 
ipfc  tanquam  cmptorfc  ipfum  obligarc  ^'^^^_f,^j^ 
ad  candcm  foluendam  a;ftimationcm_.  „(fe^^' 
poftfolutum  matrimonium ,  iu  vt  fub 
colorc  coniraflus  doulis  occulictur ,  & 


AssERTio  I.  Si  dos  fucric  pccuniari.i,  cclcbrctur  concra«itus  craptionis,&  vcn- 
fcu  coufirtens  ia  tju.mtitatc  pcr  tr.idi-    ditionis ,  &  fic  vt  notat  Surdus  decif.  pp. 

vxortradens  rcs  aiftiraaus  raari- 


^      tioncm  factim  raarico  pleno  iurc  lit 
Sidosfu*  ciufdcm  maritictiamquoad  dominium. 
rit  petu-  (jonfcnciunt  quotquoc  fuflincnt  fun- 
ptenoiu- dumctiani dotaJcmtraditum  finc lefti- 
re  trinf-  fnitione  fpcctarc,  fcu  transtcrri  quo.id 
fcrtur  iadotniniuminmaritum  BartoluSy  Baldus, 
jiMruu .  Cinus ,  &  Salicetus  in  l.  in  rcbus  C.  de  iw  e 
dot.y  Baldus  Tiorfellus  8.pjrt.priuilr^.6.f 
Campe%gi:tsj^.pirt.  y.7.,  qui  a  tbrtion  hoc 
dcbcaifurtincre,  quancio  in  dotcra  tra- 


to  ca  xftiraationc,  vi  cenfcatur  fafta-. 
ycnditio,  lingatur  pccuniara  rcccptam 
in  ca  traditionc  rei  aeitimatx  nuracrafTc 
maritoin  caufara  dotis  facicndo  virtua- 
liccr  duoscontractus  ,  vnum  occultum 
cmptionis,&  venditionis,  altcrum  ma- 
nifcflum  contradusdouIis,quod  ctism 
confidcrarunt  Baldusin  l.ftintcr  C.deiur, 


dot. ,  Titttta  in  conf.6^o.nu7n.z.addit!oad 
dica  cft  pccunia,  fcu  quancitas;  atquc  in     Magon.  dccif.  Lnceifi  y6.  m  littcra ,  ^ugu- 
hoc  confentire  vidctur  csprcfsius  /oj«-    iiinus  Barbofa  inl.fijiftimatis  num.  i  .f.fo-  Duocon- 
wj  Ai^elus  BolJius  traS.  de  dotc  c.  1  ^.«.4.,    luc.matrimon.,  vndc  in  hac  hypothcfi  do-  tmaus 
hocquc  videtur  colligi  ex  l.  res  in  dotcm    tis  fic  a:(limat;E,  feu  bonorum  doialiura  »nccrue- 


dc  iur.  dot 

Ratioexeo  deducitur,quia  pccunia, 
&quantitasfuntex  i;s,  qux  viuconfu- 
rauntur;inijsautcm,quxip(b  vfu  con- 
fumuntur  dominium  non  dirtinguitur 
eft  ev  ijs ,  ab  vfu  pcr  ea,quc  alibi  plcnc  docuimus, 
qux-  vfucrgo,cum  illa quanticas  transfcratur 


Pecun 


i.t 


confu- 
muntur 


confiftcntiuni  in  fpecic  fic  xflimatorum  "'""^if^ 
nondicunturcadcra  bonadotalia,  fcd  ^q/" 
dotcra  tancura  in  prctio  confillerc  Bal- 
dus  in  d.  l.^juoties injin.ff.deiuredot.jFran- 
eifiMS  Cremenf.  fingul.i6. ,  .Alexander  conf 
y6.col.z.lib.z. ;  vndc  ficutiinvcra  vcn- 
ditionc  pcriculura  detcriorationis  ,  & 


quoad  yfum,&  vfumfrudurain  raari-    pcrcmptionis  fpc<£lat  ad  cmptorcm  pcr 


4 

Species 
tradica; 
»Aim.i< 


tum  ,  incelligi  etiam  debet  transUt<i_, 
quoad  dominium.  Confirraatur  ,  quia 
noncilncccflitas,  quod  cadcra  pccunia 
rcllitujcur,  iedquod  rcftituaturalia_, 
asquiualcns  quoad  valorcra  pccuniae  in 
dotcm  rcccptae  ,  crgo  illa  non  rcraanct 
fubdoininio  vxoris ,  (cd  transfcrtur  in 
marituin .  Clarius  patcbit  hxc  aflcrtio 
€x  his,qux  diccntur  in  fcqucnti , 

As^iERTio  Il.Si  tradit^  fucrintrcs  do- 
talcsin  ipccie  aelHmata:  srtiraationc  fa- 
cicncc  vcnditioncra  plcno  iurc  fiunt 
mariti  recipicntis,  li  vcro  (cftimationc 
non  facicntc  vcnditioncra  rcmanent 


tcxtura  /« /, I  .C.de  pcriculo,  & commod.rei 
vendit£,& ^.cum  OMtem Inftit.  decmpt.,  & 
vendit.  fic  in  dotc  a:lliraata  pcriculura 
ad  raaritum,  tanquam  cius  tacitum_ 
emptorcm  pcrtJucoit  /.  cumdotem  10.  C, 
de  iur.dot.  l.vnica^.  cwntjuc  in  fin.  (^.  de  rei 
vxor.  .iQ. ,  Burtoitts in  l.  fi  vt  cerio  §,  nunc 
videndutn  ff.  commodati ,  M.jfcardnsdcpro- 
bat.concl.6ip,,  Sotomator  dc  vfufruffMC.^. 
niim.y.,  Trcntacinquc  var.  refol,  vol.  i  .lib.) . 
tit.  de  iurcdot.rcfol.i.t^fftiiiusdecif.ijo. 

Racio  fecunda:  partis  dcducitur  exl. 
1«  pluribus  C.dc  iurcdot,,  vbidicitur,quod 
maritus  etiara  conftante  matrimonio 


tione  f.\-quoid  dominium  naturalc  pcncs  vxo-    non  habcat  liraplicitcr ,  &abfolutcrc- 


cirte  ven  rcin  .  Itaquoadpriraam  partcra  Baldus 
ditioneni  /» l.<fuoties  ff.de  iure  dot.,&  in  l.plcrumque 
pleno  lu-  ^  eoJ.tit.jCarpanus  ad  Statutum  MedioU- 
feun^Tn  num.6i.,  Molina  de  luft.,  &  iur. 

jn.iritu  f difp.^^6.  num,'i.,.Au^tiflinHS  Barbofa 
fectis  ,  fi  add.l.t^tioties  C.  deiur.dot. ,  Rota  Roman. 
trailicj:  decifz^j.  partu^.dtucrfnim.  1 .  Quoad  fe-r 
fmt  inx-  cundam  Coaruuias  praB.qq.  q.  i8.  nu.  5., 
ftimats  .  Tiffrtts  B.trbofainl.itfiimitis  niim.i.  ,&  •). 

ff.folut,matf!m,,'tiota  Koi/tan.dccif.  i  jtf.,  & 
'  decif  I  ^j.part.  1.  diuerf  ,  Moiiua  de  iiift. 

trail.i.  difpj^z6.nu.i^. ,  RebcUus  de  obii^. 
iufl.part.i.lib.^.q.z.num^S. 

Ratio  prirax  partiscx  codcducitur. 


rura  dotaliuin  dominium  ,  lcd  foluni_, 
iraproprium,&quafi  tidioDc  lurisqao- 
ad  vfum,  &fru(ftuum  percipicndorum  Ranones 
ius ,  &  cx  l.  quamuis  ff".  de  iure  dot. ,  vbi  pro  fecu- 
I.C.confuItus  dicit,quod,quamuis  dos  d^,  P-irte 
lit  in  bonis  mariti ,  raulicris  taracn  cll,  '"^fltrti  - 
quo  vcrbumry?  lignificat  vcritatcm,  & 
propriccaicni  BartoUisinl.fimarnus  j.lc- 
gisff.ad  ir^.Iul.  deadult.  Placct  hic  vcrba 
lcgis  in  d.  l.  in  rcbus  ^.dc  lure  dotium  rc- 
ferrc  ,  cum  plurimura  confcrant  pro  , 
probatiol^c  huius  partis  aircrtionis  . 
^um  exdemres,  &abinitio  fuerint  vxoris, 
&  natiiralitcr  ineitispcrmanferint  dominio. 


quia ,  quando  vxor  rcs  tradit  xfiinutas    mncnim,quodlegum  fubtilitatetranfitusea 
nuricoca  aEltunacionc ,  vt  faciat  vcndi-    rum  m  patrimonium  mariti  videatur  ftcri^ 
tioncm,ccnfctur  quxdam  vcluii  vcndi-    tdco  rci  vcritas  dclata  ,  vcl  confufa  efl . 

Con- 
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Cballniiatttr  >quia  eatenus  dominium   mero,poiiderey&iDettruray.f  .vefte8,& 

rcrum  dotolium ,  quac  traditJC  fucrunt  rimili.i,&  vxor  conrentfcntc  marito  illis  <J 
cum  xdinutione  induccnte  carundem  vtatur>  cx  quo  vfuiiantdeccnores,  non  xdi- 
«cndicfoiiem  uMeUi|ituria  marttiini^  deterioreatiirviDri>(edauurini^quiper  m^x  x- 
transferri,quatcnusrupponitur  virtua-  conrcqncns  tenctur  intcgram  atftima-  {iiiDaci(>> 
liccr  illc  duplex  contraaus ,  dc  quo  in  iioncm  carundcm  ab  initio  fadam  poft  ^***?" 
probacione pr^ccdentis  parcis,led,quan-  folucum  macrimonium  refiituere .  Car-  ^  vendi- 
do  non  traduncur  asftmiatas  illa  «fti-   fanusad  Statut.  Mediolani  455.  mm.  ^J-i^x^y^' 

Barbofa  inl.fu^imatisnum.^ .  fJiUur.ma-  mulicris 
trim.f  MtUinus  de  ritunupt.  ^7.57.  mm.z^.,  deterio- 
Luiomeus  Mriina  de  iifi.,  &  iur.traB.%.  rentur  , 
difp.  4.x6.  ww».  8. ,  hmies  Mgelus  Bo$ttt  deterto. 
traH.dc dot .C.16. exprefsi; col-  I^SL 
lifiicur  ex  d.l,  ^imais  f.  ie  inr.  dot.  In- 


inationcyquafmducat  venditioncm,non 
intcrucnit  ille  duplcx  contraitus ,  ergo 
&c.  Acocditj  quod>  fi  ettam  iaiioc  cafu 
cftimatioiiis  non  fiicientts  venditionem 

tramfcrrcrur  dominium  rcrum  dota- 
liuffi  in  nuritum,incongue  DD.  dilUn- 


guerear incer ttaditk»em  dotiiaBltnna*  tdligctamea » fi  nuptic  ftierint  fubfe' 

ts  scftimationc  facientc  venditioncm  ,  quta: ,  nctenim  illxnon  interucncrint, 

&  intcr  tradicioncm  fine  illa  aeilima-  dcfcAus  ipfarumciHcit,  ncaliqucmcf- 

tione .  fisftumillaa^imatiorortiatur  dcncien* 

Ex  diftisin  priraa  partc  huius  affer-  tc  conditione  ,  fub  qua  faibi  dc  iureu 

tionisplura  poliunt  infcrri  ad  prxfcns  ccfetur^proutprobac  in  tcrminis  tcxcus 

iafticutum  aceomoda ;  &  primo ,  quod  in  l .  flcrmmpit  ,&inl.  in  rebus  f.  de  iure 

maritus  ctiam  conftantc  matrimonio  dot. ,  6c  nount  latobKsTurcnsdccif.  ^j^. 


Sona  ^Ai  poOlt  illa  bona  data  in  dotcm  illa  x(U- 
mar.T  x{\i  niationc,  qusfaciat  vcnditionem,  obli> 
m.itionc  gare,6calienare,cumillaiu»fiiu;aiifr> 
widuk)-  pl'usbonadocalia,fcddo5t«neoonfiflae 

nempof-  pccunia  ,  vtprajtcr  prarcitatos  DD. 
ftint  per  fcntiunc  FontancUa  dc  paBis  tiupr.cUuf.  5. 


lib.j.,  Emilw  nruilus  tota  dcctf.  ^}}. 

part.^.,  vbiiuia  Rota  Romanadeci- 
xiimreferunt* 
Terrio ,  quod  noryquandores  in  do- 

ccm  datje  funt  illa  aeftimationc,  qux  fa- 
ciat  venditioncm  ,  pofl  iblutum  matri- 


tnaxitam  glofji.part.i^.nu.8.,  Molinus  dcritunupt.    monium  non  poflit  agcrc  ad  resipfas 
iJCMdi.       5y.n«m. 74. ,  cir  .i/i/;  Nccobcffcpoteft,  ' 
|iatferatur,quod  mulier  ,  ii  non  habcat 
lliaritus,quopolUtprctiu  rcftituerc  vxo- 
ri,poi&c  cadcm  bona  a^ftimata  a  marico 
alienaca ,  &  vendita  reuocare,  vtdocec 
Baptifta  a  SanSo  BLifio  dc  pnuil.  dotJib. 
€au.7..mtm.  t«f. ,  quod  videtur  obfiiterc 
iurt  domini) ;  Non ,  inquaro,  obefle  po* 
tcft,  quiain  hachypothefi  non  cfficitur, 
lnftjinti.i  quod  maricusvalidc  nonalienaucrit,vC 
propofi-  bcnenotatldrfo/tfin  l.icflimjtismim.xj. 
•»»*^b-  x>erb.itnn  cxfuprx  traditisffoltit.matrim.. 
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vendicandas,  nifi  in  fublldtum  ,  quod  f^"^'^  P*- 
fciiiccc  maritusnonhabcrct,  quo  foluc-  tej^-ig«e 
rct  adtimationem ,  fcdad  prctium,  fea  tinm  »i 
«ftimltioncm  iplarum  fa^amab  initio  joam 
Cratianus  difcept.for.tom.^.c.p^:,.nHm.i.,  trimo-; 
Beltraminus addccif.lMdouis'.'  57j.w'M<5.i  niOi 
FantaneUa  de  pa£t.  nupt.  ciitif.  7.     /'.  8. 
f»t.  I  j.  imm.  1 4. ,  Io.innes  .Aitgelus  Boffiiis 
trnB.icdotr  C.16.  nim.^S. 

Solum  hic  rcmanet  dilficultas  incx- 
plicando ,  quandonam  ccnfcacur  aefti- 
matio  talis ,  vt  infcrat  vcnditioncm,  & 
fedtunciusipfum  mfpccialcmfauorcm    quandonam  nonccnlcacur  calis.  Circa 
dotis  coooedlC  miilieri  vtilem  rei  vendi-   quam  difticultatem  plura  lat^  egimus  ^ 
cationcmpertcxtum darum inl.inrebus    tom.  8.  fuhtit.  de  reflit.i.prxnot.  9.  "a  num.  Qijmdo- 
C.  de  imre  dot. ,  &  ibi  Glcfa  verb.  afiimata,    x6.  ad  fin.,  ad  q  uas  vos  rcmitto ,  nc  a£ti-  "^^^* 
&  docent  communitir  Coaruuias  praS.    tata  rcpctam  hncneceffitateXatietiaiii 
qq. cf.zi.num.S.fTiueOiu  in Cdcbon.    hanc  diflicultatcm  cnumcrando  omncs  ftjniatio 
mater.part.j.nnm.i^. ,  MenoehbnJe prx-    caftis,inquibus  pra:fumiturpro  vendi-  ficerc-. 
fumpt. prxfutnp:.-j.^.imtn.^i..  iib.^., lojxmet    tionc ,  &  mquibusnon praBfumitur^dif-  vcntlicio*-' 
BaftifU  Ladereb  Jmmoienfis  conf.  6  5 .  nw.i .,    cutit  loaimes  .Ai^elus  Boffius  traS.  de  d«te  • 
SMnKefBaftl0aC9Rarmed.fMbfid.6s.nu.   e.t6.kmim4.vfqiteadij.,& Fma»eUd 
1.,  .Antonius  Fabcrin  fito  Cod.iib.^.  tit.y.    de  paB.nupt.  clauf.^.  glofa  S.part.  J.feri 
i<«fiir.<<o;.d«£»4j.,quictiamaficriciu   pcr  toMa,quos  voscciamcooAiierepo* 
in  {aftieonnneentia  teTolutttm  fiiiflc  in  teritB . 

Scnatu  Scbuliano  .  Marcus  Ciurba  in  no-       Placcc  folum hic  aducrtcre,  aeftima- 
uif^is  commait.  ad  confuetudim  Senatus    cidncm  dupliccm  cftc,alccram  cacicaniy 
MeflaHenfuc.is.glof.i.part.i.wm.xi.,    quae  fcilioet  fit  a  lege  abfque  aliquo  9 
& hocpraecisC infubfidiumsHeTlQcip-    concrahenciumpaifto,  altcram  cxprcT-  AflTgnl»' 
fa  reouncac  indocaca .  fam^quz induciturpcr cofdcmmec con-  tur  non- 

Socundo,quod4resmobilcsdat(  fint    trahcntcs,vt  notat  jontaneUalacjtitJiu.^.  ""^^  "^- 
in  dotcm xtlimjtx  ca a^limatione,qua5    Primi  gcncris  cft,quando  res,qujc  dan- 
^iciatvQuiitioaauaoaconfiilenicsiiu-   tur  ia  docem  confiftuac  in  uumcro  ,  * 
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pondcrc,6c  mcnrura ,  prout  opttme  no-  potcft  libcrtas  fcruis  dotilibus  a  marito 

tat  DiduMS  in  praS.  qtuft,  lib.  vnico  c.  i8,  l,^.  C.de  iuire  dot. ,  crgo  &c, ,  vel  cxco  , 

n»m,6,,quodprobatfAr/.x.$,mMt»/</dr/9  quod  ea  dicuntur  c^c  in  dominio  no« 

ff'.ft cert.pet.,vhi  huiufmodi rcs dicuntur  nro ,  quac  funt  in  bonis  noftris  /.  rem  in 

cllc  ciusconditionis ,  vt  in  fuo  gciicre-»  boms  ff.de  ocqMir.  rer.domin. ,  fcd  dos  di- 

funiftioncm  rccipiant,  ac proindc  m  ca-  citur  clfe  in  bonis  nuriii  /.  cfMamuis  ff.  de 

rum  traditionc  ita  tacite  a(^um  intclli-  inr.dot.,  crgo  dos  eftin  dommio  mariti , 
gitur,  non  quod  idcm ,  fcd  quodaliud.      Non.inquam,  audicndifunc,quia 

ciufdcm  fpecici  acquiualens  rcddatur,  pcr  omnia  allcgata  iura  nihil  prorfus 

quod  idcm  clarius  notauit  ^lofa  fvtgdn'  cuincitur ,  &  primo  pcr  ca  >  quse  primo 

ris  in  Li^imaticff.folMt,  matrim.  pcr  tcx-  loco  dicuntur  nihil  habctur,  quando- 

luminl.rcs  indotcmff.de  iMre  dot.,  qua:  quidcm  intclligcnda  funt  folummodo 

fic  habetRw  indotem  datg,qiupondere,&  dcquodam  dominioimproprio ,  &  fic- 

mrnfMra  conftantjmariti  pericitio  funt ,  qnia  tionc  iuris  quoad  vfus,&  ius  pcrcipiendl 

inhocdantwr,  vt  maritus  eas  ad  arbitriMm  frudus  conftantc  matrimonio  pcr  ea, 

fuum  diftrahat,& qHandocmque foluta  ma-  qu«c  fupra  docuimus ,  &  pcr  ca  ,  qux 

trimonio  eiufdemgeneris ,& quditatisaiias  notant  Fontanclla  de  paii,  nttpt.  clauf.  y. 

refiituat,vel  ipfe,vel eius  h/tres.  Secundi  glof.B.part.i^.,  Corrafius  mifccl.  iur.  lik.$, 

gcncriscft,  quando  in  rcrum traditionc  c.it^.,^ries  "PinellHsin  ii.part.^.nu.iz.j 

indotcm  fitconucntio  dcearumprctio  &fcqq,  C.debonismatern.,  CordubaiiLari 

fecundumaiftimationcmtunc  habitam .  /n  l.ft  quis  alibcr.  §.fi  qnis  ex  his  w.xyo, , 

lO        AssaRTlo  III.  Si  dos  tradita  fueric  Mcnochius de  arbitr.caf,jp.nu.iif.,LMdoui-  > 

Species  non  in  quantitatc ,  fed  in  fpccic  inaifti-  cus Motina  dc iu(l.,&  iw.  traB.x.difp.^6. 

tr.idit.i    matadominiumciufdcraapud  vxorcra  tiH.%.,&feqq.,HebellHsdeoblig.iusi.part,x. 

in?ftjm.i-  rem^inctl.C.  inl.pterumquc  ff.de  iur.dot.,  lH/.^.q.i.nHm.iS.,& q.i.num.S. ,  quod 

net^^ol  ^'"^^'"^^'''^•'^'"f'  149. 4 "'<'», i.T/o/.j,,  colligunc  cx  textu  in  l,  in  rebus  C.deiur. 

ad domi'  (^^Mlo decif,  Sicil. ll,,& decif. 74. ,  ,Af-  dot. ,  vbi mulicr bis  appcllatur  domina 

niu  .ipud  fli^Ms  decif. zjo.,  FontanclLade paU,nupt,  dotis,  vndc  maritusinordinead  huiuf- 

^wxcnx,  (Uuf.^.glof.i,part.i].num.i^,  modi  rcs  coinparatur  vfufruituario  ,    m  a  ~ 

Probari  potcft  primo  ex  ijs  omnibus  Hoc  ctiam  cxprcfsi  cuincitur  cx  co ,  j^Q^gf* 

iuribus,  inquibusdosdiciturcflepro-  quodhabctur /»/.^«of/«  C,</r  iwe</of.,  d^dQiuun 

prium  vxorispatrimonium,  vti>»/.j.§,  vbi dicitur,quod pcr  aeflimationem rc-  xxx% 

ftd vtrum  ff, de  minor,  /.  in  eumffjde  Kelig.,  rum  dotalium  maritus confcquatur do- 

&  fumpt.  fun.  l.  vnita  §.  &  hoc  C-  miiiium,quod  certc  incongru<ieflccdi- 

vxor.  a(i.  Sccundncx  ijslocis,  inquibus  ^lum,fietiam  inrebus  inaeftimatis  illud 

dosdicitureflc  inbonismulicris, vt  in  l,  confequcrccur  ,  quandoquidcm  non_. 

fiiius  if.  de  collat.  bon.,  vci  fimplicitircflic  cfl^cc  quid  fpccialc  refpeclu  rerum  «fti- 

Rationcs  rauiicris,  wtinl.Tater  ff,de eui(i. ,& in  l.  nuurum,vc  videturmnucrcideratcx- 

pro  .iiTer-  qu.muisff. deiuredot,  Tcrtio  ex  co, quod  tus  .  Sccundo  per ea ,  quae  habcntur fc- 

'•^  •       rcsdotaJes  rcfpcctu  mariti  dicuntur  cffc  cundo  ioco,nihii  eciaraeuincitur ,  quia 

alicnas  Lfi  conflante  ^  fimaritus  ff.  deiur.  cft  fpcciaiepriuilcgiummariti,  vcjpoflic 

dot, ,  adcout  eadcm  dicantur  dc  rc  do-  pro  dote  agcrc  rei  vcndicatione  i.  dote 

Uli.qus  dicuntur  dc  re  aliena/u/i««rr»o  anciHam  CMc reivcndic.  l.in  rebus  Qjdc  iur. 

^.fundml.etiam  §,i.ff.eod.  tit,  dot.,  quantumuis  non  fit  fimpiiciter do- 

Ncquchicaudicndi  funt.qui  dicunc,  minusciufdcmdotis,fcd  improprie  tan- 

dominium  ctiara  quoad  res  ina6llima'  cum,d£  iurisfidlionc,  fcu  foiummodo  in 

cas  fimplicitcr  transfcrri  in  maritura,  ordtnc  ad  frudus  pcrcipicndos ,  prouc 

vcl  cx  eo ,  quod  in  iurc  exprefsi  dicitur  cgrcgic  notac  loannes  Campeggius de  dote 

MonnuU  dominiumrci  dotaliscffc  mariti,  vt  in  /,  pjrt.i.q.So.num.j.  Tcrtio  pcrca,  quac 

nes^^aT  ''"''^  ^.dotale  ff.de  fund.dotali  ifi  prxdium  h.ibcntur  tcrtio  loco ,  nihiletiam  euin- 

contrari°  t^^f </of,§,i  .//>/?/>.  tit.S^ib,  alien.  li-  citur  ,  quandoquidcm  non  fempcr  vc- 

opimo-    ccat,vcl  nonUc,§,per  tradititmem  lnflit.de  rum  eft  ,  quod  dare  imporCct  tranf- 

ne,       rrr, dimf.,wt\ ex co,quod  reivcndicatio  lationcradominij, cumeuarares aliena 

non  datur,nifi  Dominis  i.in  rcm  ff.  derei  in  dotera  daripolfit,  per  tcxtum  in  l.  fl 

vendic.,(cd  daiurmarito  l.dotcmdeditff.  alienam  11,  ff.fotut,  matrim.  Glofa  in  l.do~ 

decoUdt,  bott. ,  crgo&c.  vcl  ex  co,  quod  tale§.x.ff.  defund.dotal. ,  Bartotus  rub.ff, 

darc  fignificat dominium  transfcrrc  §./ic  folut.  matrim,,  vndc  vcrbum  datur  in  dc- 

itj^/win/iir.dr 4^.,  fcddosdatur marito  finicione  dotis  poficum  fumi  dcbct, 

l.dotem  dedit  ff.dc  collat.  bon. ,  ergo  &c.  proui  idcm  fonax,ac  traditur ,  vt  ctiam 

vclcxco,quoci  libcrus  nonnifi  a  EJorai-  tumkxxr  ial.iJnprin{ip.ff,depofiti,6clUL- 

nis  fcruisdari  potcft  l.finon  proprietatem  betur  pcr  Glcfam  in  l.non  videtur  data  ff. 

C,debts,qui  a  non  dom,  manum.,  fcd  dari  dereg,  Mr.Quarto pcrca,qu«habentur 

quar- 
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quartolooo  niiul  edam  cuincicurjquia«  culpa  mariti  illa  deterioiado  contigff^ 
qnod  naritii»  pofit  manuiiiitiere  (t^   riti  ad (juideiiiniooaftinKftcnnefilafli 

uum  datum  in  dotcm  cft  ex  rpcciali    aftimacioncm,  firesreddipoffctfecun* 
ctiampriuilegiojpcr  ccxcum  t» /.  i.C.de    dum  quod  deterior  hSta, cft  pro  cem< 
'  ftm&  p%s.di9;  /.  v^fi  dotis  £.  ie  iitre  d»t.    porc^uo  debetreftitui  ?  Quod ,  (i  dicas    .  . 
Quinto,pcr  ca,qua:habcnturvltimolo-    fafbam  cffcillam  acftimationemad  eum  A 
co,nihilcciamcuincicur,quia  dos  dici-    cffciftura, vt,fi maricusvdlct  prciium_j^L^[^ 
tur  tantumcffc  in  bonis  marici  <juoad    refiicucrc,  ccneretur  rcfticuere  fccun- ^iecerio.* 
vfum ,  &  vfufruftum ,  &  in  ordme  ad    dum  illam«Bftimacioncm,fcufccundum  ranir  ma 
fru^us  pcrcipicndos  conftantc  macri-    illura  valorcm,quo  tcmporccontraihis  rito. 
niomo,non  quoad  dominium, &  fi  quo-    fuic  apprctiaca ;  ftacim  impugnaberis , 
ad  hoc  tantum  fi^ione  iuris ,  &  impro»    quia  precium  debct  commeiuurari  ad 
prii,nonvcri,&fimpIicitir,  proutcon-  ▼aloremrci,crgo,cumprctiumrcftitu<i* 
dudcnc^r  cuincicur  cx  tcxcu  in  l.  vm-    dumfitfccundum  jflimationcm  fatftara 
fmm  TbiUde^  ff.famUxrtifi.  pro  temporc  contraftus ,  ctiam  valor 

mreimtC.ieimei».  «iafdem  rei  eft  attendcndus  pro  illo 

Probari  poceft  vlccrius  noftra  affcr-    ccmporc,ac  proindc  res  fccundumcun- 
tiOjauia»quandoindotemrcscradicur    dcm  valorem  cft  rcQituenda,  ficquc^ 
inadtniata  jpoiculum  ad  yxorem  per-   seftimatio  induAa  pro  eo  ccmpore  debct 
tinet^on  ad ipfum  maritum,proutcla-    intelligifiucrcsfcructur,fiue  rcsipfa-. 
-      th6ediiciti.CJnl.picrumque^Jeiifr.dor.f    rcffituacuryfiucpreciumipfiu$  j  noa^ 
.    quod  eciamcgrcgi^  dciimuit  9»ta  Hom.    enimcongraum  videturiqaod,fi  resde> 
rcs^tralli  ""'f-^S^-'^'^^^'^-^^!' i-f^ff-  dincrfo-    tcrioretur  vxori,  maritus  tcncatur  pre- 
tur  inxl  ''""'«crgo^quia  dominium  non  ad  ipfum    tium ,  quod  habcbac  antc  dctcrioratio* 
fiim.acA  ~  maritum,led  ad  TXOrem  pertine^  qaia   nemrenindcK^  Dum  ergo  firmum  ma- 
perkoUi  periculum,  &  OMiinodum  fd  ftaiper   fltaecciam  iuxca  aduedantium  ^encoi- 
percuMC  cedit  domino  ex  vulgitiB  iuritoi  ;  ex    tiam,quod  prerium  reftftuendum  ntie- 
«dvxonr.  ciuibus  ctiara  fcquitur  ,  quod  rcs  ipfjc    cundumsuimationem  faiflamproccm'  ■ 
dotalc;i  inziluiuita:  non  polfinc  per  ma-    porc  concraAus ,  ctiam  firmum  cffc  vi- 
ritum  alienari  inuita  vxorc,pci('  textum    dccur,  quod  rcs  ipfa  fccundum  candem 
in  l.zmica  §.  &  cumlege  C.dereivxor.a^.,    xftimacioncm  ficrcftitucnda,crgo,fi  de- 
ficlatc  probant  T^tta  m  conf.p^o.  num.    tcrioratio  maricoccniingit,  res  jpla  in- 
%.ifr4acifau  yimmincammm.ofin.  ofdt.    tdligitur  ddcmtnuUtalcciindmBple- 
4o.fefi princip.Hm.  i.,  (equitur  item>    num  ius,  adcoq;  vendica .  Hoc  argu- 
quod  maritus  foluto  nutrimonio  non    mcntum  potilfimiun  euacuat  rationem 
tencatur  earundcm  rcrum  a:ftinutio-  •  Aducrfanuum ,  qui  cx  co ,  quod  arbi- 
iicmreftituere>aifiipfiusculpadctcrio-    trencur  deteriocaciooem  ^Kdare  ad 
tcs  la^  fuerint  >  fed  fblttm  res  ipfas ,    yioremt  flbtuunt  cftimationem  ilIam-« 
proutcxiftunt .  non  faccrc  venditionem  . 

AsfiHTio  iV.  Si  dos  fucric  tradita..       Diccs,arbitrium  iliudj  quod  in  data     _  . 
«ftimacamarito,(edadditacondiuone,    IiypochdiexTiconueiitionisliabecma-  .tT.^ 
j2     vtcffctinclcdtione  inariti  ,  velrcniip-     ritus  reftitucndi,vclrem  ipfamjVcl^fti-  ^^1^"* 
ando  fiimreftitucrc ,  vcl  cius  a:ihuutioncm,    macionem  eiufdcm  ,  tolicrc  rationcm  j^^qjjjg 
inele-  cftiinatioipfa  fadtvenditionem ,  & fic    vendicionis,  cum dcracioneipfiiisfic,vc 
^toni^  commoda  ,  vcl  incommoda  reifpcftant    dctcrminatc  confcratur  prctium  ,  non 
m-iriti ,    ad  maritum,non  ad  v xorcm  KebclLus  de    res ipfa  rcftituatur .  Scd  contra,  quia  in 
vei  rem  obligjt,ii4(l.pjrt.-i.lib.^.i].i.nuj.x.,  aquo    Iiachypothcfi  dupiex  quodamodo con- 
tlmrcR  -       vidctur  diffcntirciV/o//na</ff  iuB.,  &    cradlus potcft vircualicerconfiderari^l- 
iu«e  vcl  ""^  tra£f.z. dif^.tyi^.  num.  1 7,  Eft  camcn    tcr ,  quo  rcs  doulis  conf<:ratur pro  illo 
eiiw  prc-  cxprcfsCcontraf  onfjnc//aw</f/)4i?M««pt.    pretio  fic  taxato ,  feu  xftimaco;  aiccr 
ttnmsfti  clai^.^i.glof.^.part.iiJmmjS^tCowrmdam   peflnuutionis «  quopropretiocesipia 
aMCio &.  fraH.  qq.  (.14. »«»4. ,  AftMrfriMi  dr  fr^t'    tradatur . 

cit  Wtdi  fumpt.lib.j. prttfumpt.j^. Tium. 10.,  Tetrum       Ratio  ex  eo  potcft  dcduci  fccundo, 
^*™*^    BarlM^aminitfiiiftmatismim.jo.verf.Jed    quUi  iircsdocaiisiototufflpercac,  pe> 
refpmidetubimf.p^.wkttrim.fimmem  ntddemmariiD,qtiantnmisliocoooti- 
^n^elum  Boffiurr.  traS.dc  dotec.i6.  nu.jj.    gerit  abfqucaliqua  ipfius  culpa,  vC  in-  15 

Kacio  cx  co  dcduacur  primo,  quia  gcnudfacentur  TetrusBarbtfain  l.fi  Si  toU 
illa  aeftimacto  «  feeuiMlum  quam  res  eft  matitmm.^.verf.fii  r^nmkadnmfftfe'  m  pan* 
tradiumarito  pcr  vxorcra  crficit,quod,  lut.  matrimon. ,  Fontanetla  de  pa3.  nwpt.  ret,f 
fi  rcs illa  dctcrior  cuadat  ilt  reftitucnda  cUuf.^.glofJi.fart.i j.matt.64.,  CoarMmas  ^ 
lQcandura«iliniationem,quambabuic  frtS.ff^e^mtm^,  Francl/cus MoUmu  "** 
fflo  tempore  iBoiKiaftiu  >  etiam  fi  fiflo  iierim  .yj.  mon.63.  verf.  tufifmffet, 
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Jotrmtf  u4ngelu$  BoffiUf  trjtlAe  dote  c,  itf, 
mtm.JJ.contrarix  fentcntix  profmgnatores  t 
crgo  etiam,fi  pcricrilpro  parce  ,  fcu  dc- 
tcrior  faiU  fucrit,  perijHcccnfcndacft^ 
fcudcteriorau  cidcmnurito,  adcoquc 
cx  vi  iilius  .xftimationis  plcno  iurc  in 
ipfumiranfijfle.  Confetjuentia  videtur 
xc(ki  dedufta«rg«fflif«fo/.^i<*  detotoff.de 
rei  vendic. ,  EuerardHS  in  cop.  leg.  loc.  80.  * 
Bor^nusCaMalcanHsdecif.2^.num.<^\ .p.^.j 
Re^i^HS  ad  l.  appellatione  rci  ji.  verf.nc^ 
giaimcum  feqq.ff.  deverb.  fignif, ,  Meno^ 
<hiHs  deprafumpt.  tib.j. prxfHmpt.j^.nHm. 
%-].,  qui  omnes  aflerunt  4  toto  ad  par^ 
tcm  validum  eflc  argumcntum  . 

Nequcjobcflc  potcfl,  fi  alfcratur  > 
^uod,quando  res  pcnitus  cxtinguitur, 
in  data  hypothcfi  pcrcat  marito,  non_* 
ratione  dominij,  quod  acquificrit  in 
rcm  ipfjm  dotalem,  fed  rationc  promif- 
fionis  alternatiu2c,intuitu  cuius  fcobli- 
gauit  adaltcrumcx  altcrnatiuis,  &  fic, 
fialterum  defecerit,  ncinjK  fundusdo- 
talis  in  toto,tcncaturad  altcrum,ncm- 
Inft.tnti|x  pead  (Eftimationcm.  Non,  inquani.. , 
^'^°&'rf'r  ^^^^^  potcft,  primo,  quia  prxdiiliauc- 
fduimr  '^"P'^^^^*^  afserunt,  quod,  quando 
'  rcsdotalis  in  totum  cxtinguitur  ciiam 
finc  aliqua  culpa  mariti ,  xftimatio  ilU 
faciat  emptionem  ,  &  vcnditioncni_» 
laamtes  jingelus  Bo0hs  ,  &  FontanclU  loc. 
fupra  citatts,  quod  probant  pcr  textum 
in  l.plcrmqHe§.fin.  {f.  de  iure  dotium  ,  & 
fer  l,  immedtata  frquentcm ;  vndc  ifti  auc- 
torcs  vidcntur  tcncri  diccrc,  quod  illa 
promiflio  alternatiua  conftituat  vendi- 
cionem  adic£U  conditione ,  quod  tem- 
porc  rcftitutionispoifit  pcr  nouumcon- 
tra<rtum  virtualem  pro  pretio  res  ipfa_. 
commutari.  Sccundo,  quia  hoc  idem 
pofsctdici,  quandorcsin  parte  dumu- 
xatfccundum^cilimationem  perirct/eu 
deicriorarctur,quod  tanicn  non  concc- 
duntaducrrari),  dum  volunt,  quodra- 
tionc  promiilionis  altcrnatiua;  non  tc- 
neatur  ad  compcnfationcm  illius  a;fti- 
mationis,quando  rcsdctcrior  faitacft, 
cum  fe  ad  iUam  dctcriorationcm  non_, 
fc  oblig.\uerit ,  qui  tamcn  f^icilc  ex  co 
cluduntur ,  quod  ncc  fc  obligaucritad 
totum,fi  contigcrit  abfquc  iuaculpa  in 
toium  perirc.  Qij,amobrcm  dirci.li  ad 
inftantiam  rcfpondcndo  dicendum  cft, 
quod ilia promiiUo  altcmatiua  non  tol- 
lat  rationcm  vcnditionis  ,  ncc  transla- 
tioncmdominij ,  fed  untum  ius  tribuat 
ad  altcrum  contraikum  pcrmutationis 
prciij  cum  rc  ipfaadditotamen  fupple- 
mcnto  fccundum  qualitatcra,&  quanti- 
tatcm  deteriorationis. 

Ratiocx  co  potcii  dcducitcrtio,quia 
ftaiKc  illa  promiilionc  altcrnatiua  po- 


tcft  maritusfiindum  ,  fcurcm  dotalem 
libere,  &  abfoluti  aiicnarc ,  &  dc  ipfa^      1 6 
pro  libertate  difponcrc  abfq^uc  vxoris  M.irirus 
jniuriactiam  antetempusrcftitutionis ,  potcft  de 
vttenenturfaicriadueHarij,crgoabfo-  r«  ill-^rfif 
lutc  in  rc  illa  acquifiuit  dominium_. , 
quod nihil  aliud  crt,quamiuslibcre  dif-  J^J'  '^jj^ 
poncndi  de  rcfincaltcrius  iniuria ;  hoc  ^ 
autctn  alio  titulo  congruentius  non  po- 
tcft  inteiligi,  nifitituioveoditionis . 

Vitimo  cx  co  potcft  ratio  dcduci  , 
quod  afscrit  CoaruMias  praH.  qq.  c.  18. 
num.^. ,  &  cum  eo  aiij  contrarix  opinionis  , 
ncmpc,auod, fi  dos  in  cclcbrationecon- 
tradusdata  fucritcumseftimatione,  6c 
clcftio,vcl  aeftimationis ,  vcl  ciufdcm  rci 
dotalis  fit  tributa  vxori,  intelligaturca 
«ftiraatiofacerc  vcnditioncm,quod  ta- 
mcn  non  bcnc  pcrcipiunt  Menochiut  de  Aliara- 
prafumpt .lib.^.prxfumpt .j^.UH.zo. f  Me-  tio  pro- 
xander  Trcntacinquius  var.  refol,  lib.^.  tit,  ponitur  . 
de  iur.  dot,  rcfol,  i .  ^«.15.,  liatta  conf.6^0. 
num.^.y  Magonius  decif.  Lucenfj6. ,  &  ibi 
additio  lit.B.,  crgo  cciam  eiit  intclligen- 
da  talis  venditio  ,  quandoele^io  data 
cft  marito,quinimmo  a  fortiori ,  cum  in 
cafu  confcqucntia:  maritus  fine  iniuria 
vxorispolTit  rcm  dotalcm  alienare,  non 
ficin  cafuantcccdentis ,  vt  pcr  fc  patct , 
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Aados  promifta ,  &  adhuc  non  tradlta 
&t  proprie  dos , 

Sf^MM^RiyM. 

Sententia  afierens  dotem  tantumpromiffamf 
&  nondum  folutam  non  efk  propril  do- 
tem .  I . 

TrobabiliHS  dospromiffaeH  proprii  dos.x, 
Dos  promiffagaudet  dotispriuiiegifs .  5. 
Initomatrimonio  maritus  habet  ius  ad  inte- 

reffedotis  promifix  .  4. 
Sententia  negans  ,quod  siatutum  loquens  de 

doteextendatwraddotempromiffam.  5. 
ycrt ,  &  proprii  cxtcnditur  etiamai  dotem 

Promifiam  .  6. 
SolHuntitr  rationes  oppofittt  fententia .  7. 
SfatMtum  difponcns  de  lucro  Hotisin  fauorcm 

mariti  pramoriente  vxore  fine  iiberis  , 

inteiiigitur  ,  dummodo  non  omiferit  cul- 

pabilittr  fuHinere  onera  matrimonij  .  8. 
Maritus  iucratur  dotem ,  quantumuis  vxor 

decejferit  pendente  tcrmino  ad  iffam  fol- 

ucndam  .  p, 
IIoc  proccdit ,  etiam fi  dos  promiffa  non  effct 

proprti,  &  in  rigore  dos .  1  o. 
Etiam  fi  flatutum  loqueretur  in  terminit 

dotis  datx  .  II'. 
Extante  flatuto,  quod  maritus  mortua  vxo- 

re  nonpo(fi(  compelU  ad  ipfam  reflituen- 

dam 


De  Doce  L  PrznocIIL 


1%. 

MthmfilUmmdicat ,  «wc/  mritnspra- 

moricntc  VXOre  ftne  lihcris  ,  lucrctnr  do- 
tem,  quamrecefit,  vci  apnd  ipjum  exi~ 

Mmm,  I?. 

Stmtm  exclndens  fiUam  dotatam  habet 

Itnm  y  etiam  fi  do$  fiierit  tatttum  euiem 

fiUdfromiffa  .  14. 
Etiamftinfiatitto  dicatnrf  fidotmATm* 

recefcrit ,  15. 
£f  etiam  ft  diceretur ,  quod fUg  kltelligatur 

exclnfat  f$ pieritcitm  dm mtnttua  ,  & 

fro  tempore  wuttk  VtfrA  Mi  fimit 

juiftj.  1(5, 
JJmitatio  excMitur .  17. 
Ststttm  ndidm  i  fHccefione  Tttrtt  ft* 

mkim  miritatam  intelligetiim  ^tfi 

fimAfmkiMtau,  18, 
Stmitmexdiiimfmmmmmit0tmj& 

iotatam  exigit  vtramquequalitatem.  1 9. 
tAiub.  Ced  quamuis  C.  de  rei  vxor.  Ait, 

MbettoqmkiimmitmfrmK^,^ 
Mmime$  mmattmm .  xi. 


I 

Sentcncia 
nro- 


Euinci- 
Cnrex  no 
minis 
cthimo~ 
iogu. 


Ex  texri- 
bui  iuiis 


DcNieiii 
non  £idc 
icnpai- 
ra  ,  fcd 


tm. 


£X  eo ,  quod  inprxcedcncibus  dixc- 
rinuu  ctluaiolc^^m  dous  deriua- 
ri  i  da^do»  ftu  dooando,  videtnr  oon- 

cludcn^ir  deduci  non  clTc  proprii  ta- 
lcmymiiquaccnus  traditur ,  <k  adu  con- 
fercur«^uodmaximi  placuic  Bartoloint. 
iuris  gentium  in  priucipio  ff.  de  pa£lis ,  loath 
mBofcheio  de  lnit.nupt.lib.^.HMm.8. ,  Cor- 
rtfto  in  rub.  f.felnt.  matrim.  in  leSureu 
mm.x%.  t  qui  pcr  confequem  doccot  do- 
cem  promlflam ,  &  nondum  tndicam 
proprii  non  clTc  docem ;  Ncc  folum  ex 
Qomiois  cdiimolqya  boc  ftatuunt « (cd 
pluribus  alijs  laQooUius ,  quas  imme- 
diatc  fubdo. 

Frimo>  quia  dos  debetinreruirconc- 
ribus  matnmonij » per  texcum  in  l.  pro 
oneribus  ff.de  lure  dot.,  adco  vt,fi  nonin- 
icruut,  nulU  lic  i.fipater  mdierisff.  eod. 
tit.  >  fed  dOB  non  folua  ,  led  tancum 
promifTa  non  inferuit  oncribiu;  matri- 
monij,  ergo  noncft  propri^  calis . 

Sccundo,quia,fidos  prxcisi:  promid 
ra,5c  nondura  foluta  cllecverc,&  pro- 
pric  dos,nonl'ub(ifteret  X)Ma%inl.Tith 
f.Titiogcru:roff  .  dccoulit.,  Cdr}ni>i;;T'-^t., 
in  quo  diciturmulicrem  incipcre  eile^ 
docaam ,  quando  dm  traditor»  ergo 
tunc  tantura.  cll  dns,  cum  traditur . 

Tcrtio,  q uia.  noa  fcriptuca  docalts« 
fed  numeratio  fiicic  dotoi  >  per  leitimi 
inl.i  .(^.ie  dote  capta  non  numcrata  ,  crgo, 
quando  eft  praxi:>c  proiniHa  nonpotcit 
aici  efievercA  rcalucr  talis . 

Quarto ,  quia  dous  tVuctus  pertincnt 
ad  uuruum  pio  oncnbui  iiutiununi;, 


29- 

dc  fipermitiat  vioran  eos  pcrcipere,re- 

pctinoncm  habet ,  quatcuus  mulier  lo-  Fru<fVii» 
cuplccior  £a^U  eft,  pcr  tcxtum  inl.pro  dotispcr- 
oneribus  C.deimv  ittim ,  fcd  quando  t"»pnt  «I 
dos  cfl  dumtaxat  promifsa,  valet  abfo-  ^*^' 
iutc  conuentio ,  vt  mulicr  frudlus  ha- 
beatperiextum  in  IJeUmuff.  dc  iwe  d^ 
tium,  crgo  dos  promifsa  non  cft  vcre  dos, 

C^inco,quiados  promifsa  aw^uipa-,  .•:  • 
ratur  paito  de  dotcconftituenda  ,  feit 
<Uiidaificuci  igitur  padumde  vcndcn- 
do  non  eft  vcndere ,  ju  paftum  dc  dan- 
da  dotcnon  cft  darc  arg.l.legitim.i  ff'.  de 
paSis,  Bartotus  in  l.iurisgjeniium  ff.de p*- 
8it, BoUhs ,  &  jtngeUtti» l.i.C. de pmit 
pipior. 

Huius  opinionisfunt«><i«Jr«iicriiiri(£'. 
f.fobitJ»Mtrimjm.xy.,&^Soeinmmiae 

num.ij.  in  ^.fsrt.,Mciiitus  num.76.,  Bal- 
dut  'HoueUus  de  dote  part.  x.  num.  i6. ,  & 
pert.io.  M«i.f9., Htibertus deiute  e. %. m. 

15.,  LauJenfis  deanalog.  lib.i  .c.6.tium.ji., 
Brmus  de fiatutis  excludentibus  fxnimas  art. 
4.  mmtM.,  Martha  dc  fucceff.  p.irt.  11.  f. 
15.  art.6jmm,i. ,  &  fctf(j.  cx  I  heologis, 
Rebetlusde  ohligation.  iuH.  part.%.  lib.^.  q. 
I.  num  \6.,  Cj/lrus  T^iaus  Je  in/i .  trjfl 

difp.p.  partj,.  num.^,  Niiuiominus lit . 
AssERTio  .  Prohabilius  eft  dotemj 

promifsam,  &  nondum  folutam  cfsftj»  2 
prot3ne,&c  vcrcdocem  Baldusm  i.fipater  pgdbtiAi 
verbje^inatis  C.dc  jponfalib. ,  Boiandm  <k  Has  dos 
yaUc  de  lucro  dotis  q.}.,Thanutiusde  lucro  MOmifil 
dotis  vcrb.  refiitucnda  num.%  i . ,  Campeggius  «abec  la- 
iedotepart.i.q.x. ,  yaconius  lib.6.dccla-  fio"'"» 
mjm-.c.^i.,  .yindrxasGaiUu pra5.obfer~ 
mujAjt.  tiferuat.jp. ,  Fontanellade  p<^. 
nu0t.tomj..clauf.7. glof.i. part.i. ,  ^afpar 
TbefMna  ff ,  furetif.  Ub.x.q. 7},  mm.  x., 
Cmmbtt  meuia  in  fmnmadecifpart.  5. 

f;r.4.  num.^41,,  Srrphiinus  ^ratianus  di~ 
fcept.for.  tom.t^.c.666.  num.%%. ,  tr  feqq., 
tommes  .Angelus  Boffius  traB.  de  dote  r.X, 

B.  I  J.,  Molfefius  in  confuct.  T\r:ipol.  partjS» 
de  iur.dot.  qj.,  iwm.i  i .,&  feqq. ,  & 
nu^is  eammmriter . 

Ratio  cx  co  deducitur  primo ,  quia 
dos  tantum  promifsa,  &c nondum foluu  Jut^i , q"'T= 
in  iure  appellatur  fimplicitir  dos  pcr  fu»^""^ 
Cexcum  in  l.  ad  exaSionem  C.  de  dotis  pro-  atfertum. 
mif.  itt  l.  vltima  ff.  foUtt.  matrim.  in  l.  qua 
mortc  C.dc paUis  conuent.  in  l.  fi  mulicr  §.fi 
ios ff,  quod  metitt  cmfa  i»  l.vnica  f.  accedit 

C,  ierei  taim  eS.  §.iotes  mtth.  denupt. , 
ergo  dos  promiffaveri,& proprit  cfi  do-> . 

Sccundoexeo,quod  habccur  ini.cum 
pofi mortem§.i.ffjie oimmfijtKt. tyh\  I.C.  Vtx  dod 
fic  habct .  Sed  is,  de  quo  traSamus ,  fi  non  promif- 
donandi  animo,  fed  negotij  gerendi  caiifa^  •^•"^  ^}^]- 
iottm  promifcrit ,  hahetmMlierm  di6g<t-  '»"^ici- 
t,m ,  &  poterit  dici  etiam  manente  matri-  ^  ' 
moiuo  eam  tfnerit^uia  babet  dotemfix  qui- 

bu» 


Oigltized 
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\m  verbitliabetur ,  quod  ex  dotBpro-»  neganilum ,  prout  ncgailf  iartMm  f»  l, 

miflionc,  (eu  dotc  promifsi  mulier  di-  iuhcmus  ^.  fanh  c.  dc  facrcJanfi.Eccl. ,  Ko-  j  ., 
cacur  doucajfcu  dotem  habere .  Lmdus  de  lucro  dotis  q.  6. ,  Ofajius  decif.  Tc-  Sencentk 

Tertio,qu!a  dos^quantumuis  tantum    dcm.  ieeif.xp.  Priroo,quia  tneorreAorij»  negans , 
^      promifsa  gaudctomnibus  dotis  priuilc-     iuris  communis  fit  {\vitti  interprct.itio,  quodft». 
Dos  DK>>  SUS''^^»^'^'*^^"'"'"'^-^-'^""''^  '''  ''^"  hoc  fl.itum  eit  corrcttorium  iuris,  'utu  fo- 

miltigau  <^itC.dereiv»or.aS.f,Ai^elus  conf.  7<^.,    cjuod  dos  niortua  vxorc  rcucrtitur  ad  3o^"|q^.? 
dct  dotis  Gntf^itr  .Antonius  Thefatirnstf/^.foyenJ.tib.i.     ratrcni ,  vcl  ad  hcercdcs  l.dosaTatre  C.  j,^bt.itiin 
priuiJc-    tf.y^^.nMm.i.jGabrieleoaf.  i$.nnmj^j.Ub.    foUit.matrimou.l.vmaj.maHeat^.derei  dixepto. 
i.,ioannes  BofebeiMtUk.^.num.S.,  R9ta    «xar.d^^.,  ergohocAacatumiioaddbec  mUja, 
Romana  decifj^^x.  nnm.  r.  apMd  Bnratum  ,    extendi  ad  dotem  promifsam  ,cum  non 
Stephanus  Cratianus  difcept.for.  tom.  4.  r .    fit  dos  fimplicitcr,  lcd ad  fummum cum 
nHm.ij.,&habettacitamhypothc-    addito.  Sccundo,quia Oiaritus non lu- 
cam  i  ture  iDdu&ainper  ea  «  quaB  iatb.   cracur  firuftus  docis  promifsfBante  cra- 
docuimus  tm4.ftAtit.  CMttaktt  XI.  ie    dicioncm  /.  de  diuiftone  f.  folut.  matrim. , 
p^r.,&  hypoth. Trdnot.r. i:u.i.,&  feqq.,    crgo  multo  minus  in  dotc  promifsa  lu- 
&  docent  Hsgufatttius  de pign.  memb.  4.    crabicur  vigpre  Aacuti .  Tcrtio,  quia  fa- 
tmAmm.x^.fMmie*ietmit.t&4m-  -     .  -  . 

bi^.conuent .Ub.  \  i .tit .  ij>.  hht».  1 . ,  Come^ 
ad  l.  jo.  Tanri  mtm.  jj.  verf  ttem  etium, 
SMrJb^iealimnuistit.%.  pritiil.^o.  mvm.j., 
ergoeftvcrc,  &propricdns . 

Quarto,quia  fa^fUipromiiiionc  docis, 
&  imtomatrtmonio,  vbialiudnon  foe- 
ritaiftum,  maritus  habct  ius  cxigcndi 
intcrclTc  ciufdcm  dotis  in  ordinc  ad 
onera  n)atrtmoni/fuftincnda,crgo,quia 
illa  hab-Tt  proprie  rarioncm  dotis.  Con- 
4     firmatur,  quia  cs  promibionc  dotis  per 
Inito  m.a  ivatrem,vciextrancumfi(fta  acauiritur 
«riaumio  tili£e,rcu  raulicri aftio Unj^elns in l.quotics 
m*»|t«s  S.folut.  matrim., (jabriel  conftl.  78.  num.p. 
Jiabet  »us  .yo/  I  ^  &  conflac  extextibus  in  l.vnica  §. 
rclse  dol  *^'^^f<^^''^*  tfXor.  afl. ,  &l.ad  exaSio- 
tis  pro-         ^  ^"^"  promif.  N  cc  obcrtc  potcH, 
/t  afleratur ,  ^uod  cx  nudis  paftis  ciuilis 
aAio  non  orutur  pcr  textum  in  l.  iuris 


cilitts  datur  retentio,  qua  poficio  l.ft  in 

areaff.dc  condiLl.indcb.l.^.C .devfnris,  fcd, 
quando  dos  fuit  tradica  a  marico  agi- 
tur  de  retentionc^quandofottpromiisa 
agitur  dcpetitione  ,  quas  difticilius  ad-  Riifjon^ 
mitcicur,crgo  in doteproinifsa  locum  bid  eadfi 
non  Kabebic  tale  flatitliun  .  Qnarto,  ^emia 
quia  intcr  dotcm  datara,  &  dotcm  pro-  ne^icinfl^' 
mifsam  variaecxtanc  diffcrenciae  l.  ft  fo- 
smf^  focittf  immoappeUacione  dotfo 
vcnit  prjccis^  dos  data,cum  verba  in_. 

r9tcnciori  fignihcacione  finc  accipicnda 
I  .f .j!  4|pfr  t^r£F/;g.,  crgonoopocerit  fta* 
tutum  cxtendi  ad  dotcm  promifsam.,, 
cum  in  diucriis  iiiduiio  vnius  fit  cxclu-  . 
rio9ltmmtxiimfrmerffjeiiidic.c.nonne  p 
de  prafamft.  His  camen  non  obftantibus 
fenticndumabfoluc4eft,taJe  ftatutum  f^^j^PjJ, 
lubcre  locum  ctiam  in  dotc  promifsa_.  ti,r  «iam' 
^lofain  Ifin.C.dedot.promif.^  ,Mexaader  addotem 
gewtim»  §.  nuda  f .  de'paa.  Non ,  inq  uam,     confSj .  in  fin.  vid.  4. ,  ^ffliStis  in  eonftit.  promif. 
obeficpotcft,  quia  cx  fpcciali  dotispri-     Heg.invcrh.Ucet  etiam  io'.2..,Cantpr^i^iHs  tun. 
itil^io  cx  fimplici  ipfius  promirsiooe^    dedotepart.i,^.i^.,Ofrff»f  iectf.xi.n.'^., 
tanqaam  ex  contraOu  dotis  obiigatio  MmttitaietmtJ^am^.cmient.Ub.ix. 
ciuilts,&ra(fcio  micuf ,  cenfcturquc  fim-     tit.-^.nm^ZmtCamiUus Boretlus  in  fiimma 
pliu  ^romiisiom  docis  ineise  cacitam  fti-    deeij.  part,pjtit^  mmi.  342,.,  ^arfaaiu  ad 
pulaoonemper  tettnm  /n  l,  «f  exM-    StatmMidMjtgB.  mimA^,  2l«r«  Amm- 
nemC.de  dotispromifionci.vnieaiBfrinci-     tu  apnd  .<:rraphinum  decif.i^. ,  &  z^o. 
fiOt&§.&  vtpUmus  Q,  de  tei  itxm,  aS.,     apud  Lud ouiftum,  ^Antenius  OihertMS  de  do- 
vnde  in  iure  dos  data ,  &  proraifia ,  & 
nondum  foluta  a  pari  proccdunt  pcr 
textum  in  l.vU.C .dedotis  promifftone  l.fi 
pater  ignorans  f.foUa.matrim.  l.fi^mt»- 
torisC.de  interd.matriman. ,  &alia.  cottcor- 
iantia  iura  relata  a  loanne  Ungelo  Bo(jfa 
traS.icdote  c.x.nu.  1 5 . ,  &  promifsio  do- 
1»  t  duf^ue  folutio  asauiparancur >  & 
piomtfsio  habetar  pro  lotutbne^tfftHirl 

«Hf.  58.  num.  1 1 .  Uh.  i .  ,  Cjfpdr  ^Antonius 
Thefaierus  Ub.  x.  q.  75 .  num.  i. ,  Stephams 
^atiamtt  tm.    difcept.  forenf.  c.  964. 


tt  C.X.  num.i^./!a/^,^AitmiilltTbrft 

qq.  forenfUh.x.  q.j^.numx. ,  loanncs  Un- 
gelus  Bi)jftus  trau.  de  dote  c.x,  num.  41. , 
qui  omnes ,  quamuis  loqaitur  in  Aatu* 
to  dcfercnti  marito  dotcm  vxorc  dccc- 
dcntcfinc  libcris,  quodafscrunt  haberc 
locum  ctiam  in  dote  promifsa ,  licec 
nondum  tradica,poftiut  tamcn  cx  idcn- 
titate  radonistiahiadalias  difpoficio- 
ncs  municipalcs,qiimloquantur  fimpli- 
cic^r  de  dotc.  Rtfioex  fuperius  diSas 
dedueicurj  quiados  folum  promi&t  efr 
rroprii  ,  a:  veridos,  crgo  non  cfldu-  pro  li^c 
Hicimmcdiati  fuboritur  difficultas,  bium  ,  quod  debeac  comprchcndi  fub  opjnion* 
an  ftacutum  loquensde  dote  dau  lo-  ftiatutoperverbagcncralia,  &fiffloUci^  ^'""^ 
anhabeacin dote proiiu(fa;  Videtiir    ter Ipquence dc lucro  docis r^iidmpo-  ' 
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lcftiquod  loens,  &  caufa  finalis  ftatuen-  acquircrCfVel  paiS4ere^velei  oblaca eff,' 

"'  tiam  defcrentiutn  tale  lucrum  marito  &noluitrecipere .  Adtertiam  &teorin 

vxore  decedcnte  fine  libcris,intclligitur  aliquo  cafu  faciiius  dari  retcntioncm, 

ml  ordinari  ad  compcnQitioncm  one-  quam  pctitionem  ,  ex  auotamen  non 

nuD  fiiatrimoni;/iu«  maritus  ftiftiQcre  Kquitur,  quod ,  fi  non  ncrit  d^ ,  fed 

..  dcbct, vcl  vt  fpclucriinuitcntur  mariti  tantumpromifla,nnn  polfitpeti,  necex 

admatrifflonia  contrahenda,  prout  no-  boc  rcquitur^quodilatutui&loquensde 

tant  7«rfw *  55-'<^>i •  i  ^*-  lucro  dotis  non  extendatur  quoad  pe- 

M8iMi.«p'V(/ Seraphinim  decif.  x^o. ,  Cnm-  titionem  ad  dotcm  tantum  promilTam  . 

fngjmiie iote pivrt.vU.q.ij.,  BoUhs  "Ho-  Ad  vltimam  aHcro  cum  loaune  ^i^elo 

timtt4ed9tep<vt,6.pru$iUg.p.nm.^.  t  Si0»traS.dedotec.%.m.xo.diScTcntm, 

fcd  vtraque  naec  ratio  acquc  miliut  in  quas  vcrfantur  intcr  dotem  datam,  & 

dotcdou,  ac  m  docc promifla* vtper  fc  falum  promiiram,efleuntummodoac« 

intet ,  crgo  &c.  Addi  poceft  Acmido,  cidcnules ,  quaenoa  inducont defisen- 

guod  veroa  etiam  ftatutorum  dcbent  tiamin  fubflantiA,  nccvcrumcft,  quod  • 

intelligi  fccundum  communem  vrum^  in  n£orc  nominc  doLis  vcniat  tantunui ' 

loquendi  l,lAnnm  i.ftti  Ifmn  Ctffiia  dos  cUu  >  non  promifla  per  runcrius  al- 

jf,ie  iej^tu.j. ,  (ed  communts  modus  lo-  legau ,  &  probau ;  vnde  veroa  ftatuta 

quendieft,  vtmulierdicatur  dotcm  ha-  accipienda  funt  in  potentbri  llgnifica- 

Dere,quando  ei  promiiTa  fuit ,  crgo  hao  tiaiie  tantum ,  quando  fecundum  for- 

tufinodi  ilatutum  dcbct  cxtendi  etiam  mam ,  qua  conapiuatUTjOon  compcc: 

nd  dotcm  promiffam .  Addi  poteft  ter-  hendunt  vtrumqi 

tio,  quia  nondcbcc  cffcmclioris  condi-      Hocumcn  vnum  aducrtcndum  cft,  ^ 

tionismulicrjqu«noafoluicdotcnu«  quodjquandoiUcutum  loquitur,quod  5^,^ 

quam  quae foloit ,  cum  non  debeat  cx  marht»  lacretur  dotem  prannoneotc^  lo^ni , 

ruamoraprxmiumconfcqui  l.nonfolufn  vxorc  finc  libert$,hocincelligcndumfi^  quodina 

ff.demxal.t  rcdafimaricusnorthabcrcc  quando  maritus  fuAinuit  onera  matrl'  nras  iu. 

cx hocftaturalucnimdotisifcqucrctur  monij,  prout  notatTefiwAo^/a inmb.  crrtur  do 

hoc  abfurdum,crgo huiuhaodiftatu-'  jf.fobit.matrimon.fart^.nim.^.infin.,&  tcmprx^ 

Ciun  debetexttndi  ad  dotemetiampro*  n«m.6.  m  pmiap. ,  fi  enim  culpabilitir  ^^^l^^ 

mifliam.  Vltimo,quialbtutura  dilpo-  dcfijt  taiia  oncra  fuftincrc,  jequitatis  J(g  fj^^* 

nens,  vt  loluto  matf imoaio  morte  vxo<  ratio  videtur  cxjgcrc  ,  vt  oon  g^udcat  ris,  incell 


mvir rdftttnattertiam  partemdotis lo-  bencficio  ouioelfo  ob  cau(am  compen-  fannir 

cum  fibi  vindicat  in  dote  promilfa /./i  fationisulium  oncrum.vtbcnc  vidctur 

tei^(tnteCj^doMUjmteniift.fCr^Q  3L}^ZXX  aiduutetclonms  ^^ieliit  M^traQ.de 

idem  eft  dkendiun  in  difpofitionc  fta^  itte  cA.nmji^  EKxi  culpabilit^r,nam,  1^1^^ 

tuti&c.  fi  cafu  oncra  matrimonii  non  fuftinuc-  f^J^j, 

^  Solum hicrcmancc refpondcrc adra-  rit,puu,quia  vxor  inopinato dcccficrit  nereone- 

tioiKspartisopporita:,&quidcmadpri-  immcdiace  ,  vcl  paul6  poft  mati-imQo  ramacri> 

7     mim  dico,in  corrc<n:orijs  tj,cicndam  cHe  nium  initum  ,  tunc  non  priuaretur  be-  tnoaij. 

Soluun-  (IridUm  intcrprcutioncm,  quando  ipfa  ncficiollacuti,proucnout  Baidus  in  l.noa 

tur  mtio.  corceaom  noaloqiHllltlirfimplicillBr»  tmhmC.de legae.tTbamius  de  Utcrodotis 


nes 


^ief,t,verb.nHptanitm,6l.,Tiraquel  in  l.fi 


j^^^P"  &  non  pcr  vcrba  gcncralia,  quod  non 

GUcnitmprsfentihypothefi,lccundum  fmmumverb.dovatione  largitusnum.  xii. 

*  ^uamkMUunturingcncrc  de  dote,cu-  (^.ae  reMoc.donat.,RotaB.omana  apud  LndO' 

lus  appcliatione  fccundum  communem  uifium  decif.^  jum.j^.  Ratiooes  plures  hu» 

modum  loqucndi  non  folum  venit dos  ius  di^oius  adducitG^rbv  tbfcrmt.  for. 

dau,fedct;ampromilTa.  Adfccundam  lib.r.obftrmt.  80. nw».  7.,  &  praecipue, 

dicendum  clt ,  gratis  OQmioo  dici  mari-'  quia  in  fimilibus  pocius  debcmus  iofui- 

tum  non  loeran  frnftus  dotk  promiffaB  cere  originem ,  quam  eaentum .  Roi- 

antc  tradicioncm  ,  cum  ius  habcac  ad  quasapudcundcmtu  vidc, 
cofdcm  exiacados  nifi  cifdcm  cdlcrit,      Quidautemfcatieodumfit«ficonftt<  g 

Telexpref8e,veltaeitft;exeoctcnim,  tntittfoenttenDBinusadlblacndamdaN  xj^Lf-^ 

Siqod  luftineat  oncra  matrimonij  habet  tcm  promiflam ,  &  co  pcndcntc  vxor  |„cr«tw 

IB  ad  compcnfatioocm  corundcm  Ko-  dccdTerit  j  an  fcilicct  maritus  candem  doeeta  , 

tmiitsk  yme  delmfMsq.^^       10. ,  lucrctur  i  AiGrmatiu^  refpondcndum  qoantnm 

Tint^l  in  l.fi  vnquam  verb.  donationt^  cfl,  prout  affirroant  yaUfcus  confult.],  m's  ibmc 

largitns  num.  xip.C.dc  remc.  donat. ,  nec  nHm.6.i  Kota  Romana  decif.^ 37. <^iul  Man-  P«n«om 


textus wrf. l.ie  iimfione  ffolut.wutrim. ,  ticam , Ferentillus  ai  iecif. 4^1. ,  Bm-atti .  ^J™  jf,^ 

aUquid cuincic , quandoquidem,vt no-  Ratio  cxeo deducitur ,quiailla dilatio  jrQ|j,gnjj 

tatG/i^t^textuiillctantumloquitur,  tcmpons  ad  dotcm  promillam  foluen-  deccde* 

quando  niatitiu  es  fua  incutia  ddi^  duanon  exaahit  taJandpcemaratio-  lit* 
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ncpropiia  tlotis,  ncccfficit,  quo minus  n\'mcpeetc\tuminl.ma^namC.dee<intrah, 
illa  fit  dcbita  ,  crgo  non  cft  ,  cur  cx  vi    empt.,  hocquc  cxprcisc  doccnt  Rolandus  QiLinao* 
flatutinondt.bcarur  pruKcdcntc  vxoris    a  Falle  dclucrodotis^f.S.,  Bocrius  decif.zx:  ^^^^^^ 
mortecidcmmArito.  Vcrumtamcncft,    iww/.  15,  Qiio-id  fccundam  partcm^  ,  catur  c6- 
quod  ipfc  maritus  non  poiUt  dotcm  il-    quandofcilicctnonell  promilior  confti-  fbrutus 
lam  iinmcdiatc  ^  morte  vxoris  cxigcre,    tutus  in  mora  confcntiunt  Socinus  lumor  inmora. 
fcd  folummodo  poft  tcmpus  coniiitu-    inrub.f.folut.marrim.nMm.^j.  verf.,  <Sr 
tum  ad  illam  foluendam,  cum  antc  il-    moHcor,  TinqHcl  de  rctrjtl.  com,  ad  fin, 
lud  nonoriatur,ncc  ciuilis,  ncc  natura-    titulinum.^6.,&  feqq.jHarcftotus  var.re- 
lisactio,  proutt>cnc  adnotauitKo^d  Ro-   fol.  lih.x.  c^r.  «jw/.^.,  Mcnochius  de  frx- 
mjna  in  iua  dccif.j^j.  apud  Afauticam  .       fumpt.  lib.6.prxfumpt.i  .tufm.zi  .,SalicetMt 
Amplia  prasdi^itam  affcrtioncm  ,  vc    inl.ficonflante  nH.4.CMc  donat.attte  mpt.^ 
proccdatetiam,quamuisdarcmus,quod    Citido  T^px  (7.5(55. »«T».^.,hancqjopinicH 
"Eiam  fi  ^^^*  promifla  non  clTct  proprie  dos ,  fcd    ncm  aequam  cllc ,  &  hodic  magis  cora- 
dos  pral  improprie,prout  notat  ThattM'    muniter rcccptamccftatur3lr«ofA/iwiof. 

imfT.i  no      '^^  ''^'■^  <^<""  '^''^-  refiitfKnda  nu.\z.,    cit.  Rationcs  plurcj  pro  hac  noftra  am- 
effer pro-  adef>  vt mari tus  prxmoricntc  vxorc  rtne    pliaiionc militant;  primo,quia  cx  fupc^ 
pricdos.  libsris  illam  lucrarcrur ,  prout  ctiam^   rius  dictisdosdata,  &i  dos promilTa  pari 
doccnt  ,Antonius  mbertus  dc  dote  c.x.  mt.   paflu  proccdunt,6c  ipfa  promiflio  aequi- 
•\<^.,^4pJr.Antonius  Thcfaurus  qif.  farcnf.    paraturfolutioni ;  Neque,obcircpotcft, 
liki.«f.7').num.%.,& alif,  attcnucaufa   iiaiScratur,  quod  vcrbaftatutifintftri- 
finali  ciufdcm  iuris  municipalis  ,  qu»   Ctc  intclligcnda  ,  vt  iaccnt  in  Jitcra-. 
alia  cfle  non  potuit,  nifi  compcnfatio   OjHhs  obfcr.  for.liif.i.  obfrruat.  ^^, ,  vbi 
oncrumraatrimonialium,  quse  maritiu    ait  ftatuta,  adco  vt  litcra  fonat,  clTcin- 
fuftinuit,  ycl  fuftincrcdcbct,  vcimoii-    lclligcnda  ,  vtnon  csprclfa  ftatutorum 
uum  alticiendi  raaritos  ad  duccndas    rationc  maeis  vcrba  confidcranda  fint,  « 
vxorcs,quac  vtraquc  ratio  militat  in  or-    quam  ratio  pcr  tcxtum  in  i.  profpexit  ff.  -^^  ^j^^ 
dine  ad  illam  dotcm  proniirtam .  iiui,& 4 quib.Non  inq^uain,obcHc potelt,  pii.itio-  ' 

Amplia  fecundo,  vt  proccdat  ctiam>    quia  cxtcndcndo  diipoOtioncm  ad  ca-  ne . 
quamuis  ftatutum  non  fimpliciter  lo-    lum  dotis  promiflsc  non  fit  lata  intcr- 
-      .  qucrccur ,  quod  maritus  prxmoricnte   prctat!o,cum  hiccafusnon  fit  exclufus, 
tt!.iinii  vxore  lucrarccur  dotera ,  fcdctiamlo-   fcd  folummodo  non  cxprcffus  ,  &hoc 
JoqiicrcT  qucrctur  dc  dotc  data  ;  tunc  ctcnim  ,   proptcrcam  rationcm,  quia  iura  rcgu- 
tuna  ter  quantumuis  circt  fimplicitcr  promifla,    laritcr  loquuntur  fccundura  ea  ,  qua; 
minis  do  maritus  candcm  lucrarctur, &  hoc  non    magis  frequentiiis  accidunt,prout  opti- 
ms  d.it« .  folum ,  fi  vxor ,  fcu  promiflbr  fucrit  in-^    mc  confidcrat  Socinus  Junior  m  rub.  tf  .fo- 
mora  ipfam  tradcndi ,  fcd  ctiam  fi  pro-    lut.matrim.  num.^j.  verf  ,  &  moueor ,  & 
milfor  non  fucrit  in  tali  mora  .  Quoad    eonf.^<).  num.-yo.lib. i Rota  Romanadccif. 
primani  partcm,  quando  fcilicctpro-    z^S.  mm.6.  partj^.diucrf. ,  frcqucntiiis 
miifor  fuit  ininora,  confentiunt  magis    autcm  dotc-s ,  qu«  dantur  raulicribus 
communitcr,  6c  pra:cipuc  Rolandus deln-    in  ordinc ad  onera  matrimonij  fuftincn- 
cro  dotis  q.-j,,  Tl}anitt>iis  codem  tit.  verb,    da  pro  tcmporc  mortis  carundcm  rcpc- 
rciVtucndamtm.  }6.,Mantica  dctacit. ,  &    riuntur  data:,&foluta: .  Ca:tcrumnon 
atnbri^.conutnt.lib.ix.tit.^j.num.i^.fCaf-    dcbet  intclligi  cxcjufus  cafus  minus 
par Sdntoiiius  Thefaurus  qq.for.  lib.x.  «7.75.    frcqucns dotis  tantumpromillac,  &  non 
vm.z.,Io.utnes  ,An^dus  Bofjius  trati.  de    fo\\itx,\iVO\xtnotSit  Giofainl.vnicaverb. 
dotc  c.i.nnTn.^  I  .,qui  pluribus  rationibus    (fUottcsvcrf.vcldictcrtio,&ibiIafon  n.ix, 
moucntur,  primo,  quia  mora  efficit,    C.quando  non  petent.part.  ,cum  iura  fo- 
quod  dos  promilfa  habeaturpro  tradi-    lcant  tantumcxprimcrc,  quae  frcquen- 
u  quoad  effeftum  obligandi  morolum    tiora  funt,  ncc  tamenexcludunt  minus 
dcbicorcm  .  Secundo,  quia,  cacteroqui    frcqucntia  .  Dcindc,quando  fecundum  lur.iex- 
•;     mulicr,  fcu  promiftor  cx  fua  mora,  &    intrmfecum  ,  &  imbibitum  intellcJlum  plic.int, 
••  culpaconunodumreportarctcumdam-    ratio  lcgis  in  cademlegc  comprchcndi- 
no  mariti,  fcu  crcditoris ,  culpa  autcm,    tur  potius  ipfa  ratio  in  ipfa  difpofitionc 
Ccmora  cx  vulgatis  iuribus  ncqueunt    cft  intclligcnda .  Sccundo,  quia  ,  vel  "^*  * 
fuftiragari  fuo  auftori .  Qnod,fi  qua:ras,    pro dote  promiflus  eft  certus ,  &  dctcr- 
quandonam  mulicr,  fcupromiflbr  di-    minacus  fmidus  ,  vel  certa  quantitas 
caturconftituta,  fcu  conftitutusinmo-    quoad  numcrum,&  a:ftimationcm,in- 
ja?  dicaratunceffe,  quandoiudicialitir   ccrta  umcn  quoad  talera ,  vcl  talcnru* 
fucruntinxerpcUati  ad  foluendum,  vcl    rcm ;  fi  primum ,  cum  imracdiace  tali 
quandodics  adic<f|ta  folutioni  aducnit;    fundo  adijciatur  ex  difpofitionc  iuris 
tunc  caim  dics  ipfa  intcrpeikc  pro  ho-   hypothcca  ipcciaii:»  habccur  pro  cradito 
-:  Clofa, 
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Glefa,  &  Sallerttts  in  l.vr.ica    .icfrdit  C.    diuim ;  qufdenim  volacrunt  iiira  mu- 
dc  rci  vxar.  a&. ,  loaanesBofcheiHsde  dote    nicipalia  io  tali  diipoficione ,  nifi  com- 
lib.$.  ntimJ8.f  VbMKtlm  ielucro  detisverb.    penlationem  onerum  matrimoniaKum»- 
T^itttendamm.ix.y  Bnmusdeflat.e.xclH-    vcl  alliccrc  fpc  illius  lucri  mriritos  ad 
4ei$t.  f^min.art.d.  q.^.caf^.yijafpar ^Ati'    contrahcndasnuptias  cu  fcEmini";,quod 
totuusTbefairta  aq.for.lib.x.  q.  7^.  mt.%,t   ▼tnimq;munuscum  exercucrit  maritus 
Tiraquel  deretratt.  conn.  ad  fin.tit.  ».31.,    non  cfl ,  cur  non  dcbcat  confcqui  id  > 
&  fccundumiomnibus promilTorisbonis    quod  pro  cifdcm  dirpontimi  cft,  quan- 
adfjciturlegalis  hypocheca,quaBiustri-    cumuis  dosipfa  adhucooiifueric  tradi- 
baicquaft  pofledionis.  Tertio,  quia,  fiue    ta;6e  quod  di^um  fueric  retineat^tii 
dos  conftituatur  in  ordlnc  ad  oncni_.    rfjl/fifafjnamhocrefertur  adid,quodvt 
matrimonij ,  (iuc  adalliciendos  nuritos    plurimum  nccidit^fcu  fupponitur  acci- 
adcontniieDdum,femperntk»iiulitajt  fUfliejncmpe^quodprocenipQcemortis 
pro  marico  in  ordtne  ad  illam  acquf-   Txorn  rnpponatur  dos  traaita ,  &  rfr* 
rcndam  pnft  morrcni  vxoris ,  fuic  fucrit    ccpta ;  quod  ctiamoptimc  notauit  Kota  Ration«j 
tradica,liuctantumpromiiIajergo&c.    Rmaaa  afud  MhiUem  de  Graftis  decif. 
Neq;  obefle  poteft ,  quod  n6n  mitite^    119.  mod.%.  de  ifofew  l.  vh.  C.fibit.  «m-  «■f"*' 
identitas  rationis,  quia  vbi  lex  cft  fcrip-    trimonio,  vbidosdicitur  rcucrri  ad  mn- 
ta,  &  dctcrminata  loquens  invnocafu    licremctiam,quandonunquam  fuicfo- 
non  ell  extendenda  ad  alium  cafum  ibt    luta ,  fed  tantumpromiiTa  ,  eo  quia  oef- 
non  cxprcfTum  maximc  in  corrcftorijs    fatiusillud  ,  quodadcrat  pencs  mari- 
iuris  cominunis ;  Non,inquam,obcirc    turaillamconilqucndi ,  ergoetiam  po- 
cotell ,  quta ,  vt  innucbam,  vbi  ratio    teft  intclligi  ly  retitiere j  feurenuinire  ap- 
legiseft  intrinrcceimbibita  ineadcmle-    poficum  in  ftatuto  ctiam  quando  dos 
genoncftcurandura,  quod  infcriptura    luit  tantum  promilTa  ,  &non  tr.ulita, 
cafus  non  fucritcxprcflus,Quario,quia,     quatcnus  ceflantc  iurc  ,  quo  gaudcbat 
fk  dos  promtlia  non  cadcrcc  fub  diipoA-    vxor  in  ilia  doce pcr  morccm  ciufdcm  » 
tkme  ulius  ftatuti  mdior  eflet  conditfo    ins  ad  illam  habcndam  pcrfe^  conre» 
vxoris,quxta;uumdotcm promifit,  &    quatur  maritus .  Ad  hcK  comproban- 
nonroluit,quaiuiliius,qusfoluit,quod    dum  plurimum  tacic  id ,  quod  habcC 
\       •  vciqueredoletabfurditatem .  Kota^onuma  J^cif.  1^0.  nfiiiSertf/^mmtf 

Ex  hadVcnus  diftis  dcduci  potcft  pri-    dura  dicit,  quod  ly  rflBrfWrff  potcftha- 
ino,quod,ft  ftacucocautum  fucric,quod    bcrc  duplicem  ngnificationem,alccram 
raaruus  pricmoricntc  vxorc  finc  liDeris    dircAam,  vt  fi  maritus  poilidet  rcma^ 
12     non  poiUc  compcUi  refticucre  doteni->,    ncat ,  aJteramobli(iuam»nfi-flOiipoifi- 
Eatttnee  vel  quod  dotem  redneat ,  vel  lucrecur    dct ,  pctat  fibi  teftituj,qttodedamaffir- 
ftBtOCo,^  dimidiani  p.irtcmdotisrcllituciuic^pof-     rtvxt  BartolmiiU,frMrhfM,fril»tif»fdt 
quod  no  fiti^icagcrc,quadodosnon  fuittradita,  bonor.coUat, 
£tu$  S      .t^P^"™  prtMniffa  ex  vi  cal»  ftatud      Maior  difiicaltas  eft  ctrea  hane  11- 
pclli  ad        ipfaro  dotcm  habendam,  vel  dimi-    lationcm  ,  an  ftatucum  locum  habcat 
fefticue-  diampartemciufdcm,  luxu  difpoiitio-    ctiamquoad  dotcmpromiiram,quando  13 
djun  do-  nem  eiufilem  ftatuti  SaUeamt  i»  l.fi  eanh   oonceptum  eft  fub  his  terminis ,  quod  Eti.im i 
teaihjor"  flantcmm.^.  C.de  donat.  ante  mtpt. ,  &  l.    maritus  praimoricncc  vxore  finc  liberis  ftaniiuni 
4nA  vxo-  ^if^  C.folHt.matrim.y  lafon  inrub.ff.fo-    lucrctur  doccm  ,  fcu  partem  dotis  ,  *. 
fcerlspol  Tiraquel deretraU.cott. ad fin.    quam  rcccperic,  vel partcm docis apud  ^"ttu, jo 

telt        tit.num.i^.,Rota  S.omaii.(^  ^billem    eundcm  maritura  cxiftencis  ?  Quoad  -g| 
ritusagc  deGralJisdrcif.i  19.  mod.x.dedote,Gafpar   vcrumquc  fenfuTO  arbitror,  locum  ha-  recepit, 
re  adip-  .AatoniusThcfaurus^q.  forenf.lib.7..q.j^.    bcrc  ctiam  in  dotc  tantum  promifta_>  fcu  apud 
laa  m:-  num.  4.  Rattocx  eo  dcducitur, quia..»   <|[uidquid  quoadvtnunqj realum  dixe-  i^mexi 
yy*'   auamuisverba  ,quibusconcipiturcaIe  tmtVhmiimmieltierodotisiitverh.rejlli^vuttnA» 
^jS^  Itatutum ,  fupjvonant,  quod  dos  ftieric    tuendA  nim.ij  .,Gafpar  .AntoniusTlocfaurut 
ampro.  tcadica cum  imm  comfcki  rtfittuere ,  reti-    qq.for.  iibj^.q.yi.niim.j, » &  Carfamitai  ■ 
mifia.   Tmre,iiierarifmemie$is9^UtiKikUiiBSB'   Statutimt  Mmtlmd  «^. wtm, a^f. N(»> 
rantdotcra  datam,&  reccptam,retincre    ftram  opinionem  qut^vtruBiqtte  fcn- 
«tenim  cft  tencre  apud  fo  id ,  t^uod  ac-    fum  fuitinec  loatmes  .Ai^etiis  tegm  ttoQ^ 
ce|Mum  eft,&  reftitMeretradere  id,(^uod    dribrr r.x.  nHm.66.  dy. ,  &  d8.  Rado  ex 
acccpit ;  nihilominUs  attcnta  ftatuti  ra-    praxedcntcr  di£lisdcducituri  quia  da* 
cionc ,  &  communi  fomu  loqucndi ,  fe>    cum  cUc ,  &  reccpcum  Itbi  fun  t  correla- 
tandom  quam  exprimicur  id  ,  quod    tiuay&quodiovnoexoorreladuis  diA 
irequentihsaccidit  pcr fuperius  notata,    ponitur ,  intclligitur  ctiam  dli:  difpofi» 
apcumeftftatucumcomprehendereda-    cum  quoad  alccrum  cx  vuigacis 
fcaaatnnpinmifl&miCciiondumtray   bu^ftctgfeyiaiidoftamnim  ioguicui; 

B  dc 
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4«  dotc  data  trahitur  ctiaq). ad  dorrm  auod  aoa  fit  propri^ ,  &  in  riffw  dot« 

pionulliim , etiam  quando  loquiturde  lcd  tantum  improprii,&large,adhiic 

dotcrecepta,intt;lligcadum  cUtrahi  .id  tamcn,quantumcftcx  mente  ftatucn- 

dotan proauflam.  Quod  j  &  vlterius  di-  tium  vidctur  fuficicot^  dotau  ad  ef- 

oatur  inftatntD  eximntfiiiiMritiuu,  feaum>  vtperma&olosexiftanesceiH 

quodnonvidetur  compaucumlUnpUei  fcaturcxdufaa  fucccfsionc;  aliud  cnim 

promilfione,boc  inteUi^cadum^quo-  ftatuciitcs  non  videntur  voluiire,nifi  vc 

ad  ius  t  quod  reroanet  m  marito  iftam  femina  haberet,  quo  congru^  pofletntt- 

confcquendiin  fignificationcobliqua.vt  berc ,  &bona  paterna  inagnationc,  & 

fupra,  vcldicipoccft  tcxtumloqui  lccii-  familia  confci  uarcntur .  Qiiod,  fi  to- 

dum  ea,qua:  frcquentius  contingunt.  tiesrcpctita  rcpctas ,  quod  vcrba  ftatu- 

Dcducipoteft  fecundo,quod,(i  ftatu-  torum  fint  rtridlc  intcrprccanda,&  ficuti 

tum  cxcludat  filiam  dotacam  a  fucccf-  mulier  non  potcft  dici  nupta  ante  ma« 

14    iione  Pacris  extantibus  roafculis ,  hoc  trimonium  per  tcxtum  in  l.^uodpiipUUt 

Stitutfi  habcat  locum  m  filia ,  cui  a  Patrc  dos  ff.qumdodicsUgat.cedat  j  ita  ncc  dotati 

eiccludei  fuit promiiTi ,  vcl  kgata  in  ceilaincnto  anteidem nutrimonium  initum;adhuc 

filium  do  BartoUuin  l.Titiocentum$.  Titiogcnero  ff.  impugnaberis»  <juia,fi  atccndas  fineHL* 

rccefRo-  ^^^"^'^-i &demonll. ,  Baldus  in  l.non  ftne  ftacuentium,qui  fccundum  incrinfecum 

nePattis  ^^'^          ''^'     • '         V.oueUHs  de  intellc^um  imbibitur  in  uli  difpofitio- 

locu '  /14.  ^^^'  P'"^^- 1  •  nMM.io. ,  C^panus  ad  c.  ipS.  nc ,  optimi  intdl^eMioii  fiariktamin* 

betetiaai  Statut. Mediol.  nim.ipj. , lofcph  Ijtdwicus  tcrprctationcm, cum,quantum  pcrtincc 

ll<loj  fit«  decif.Veruf.ii.mm.p.,  Fachinaus contro-  adipfumPatrcm  promittcatcra ,  fcu  lc- 

r:r  fantu  utrf.iwr.  lib.  10.  czj.  H«c  illatio  fccun-  gAntcmjintelligaturfufficicntir  iixmina 

proauf.  dumdupliccm  fcnfumpoteftaccipi,vel     '   *      ■•      > —        •  — 

■  •  quatenus  dos  promilTa,  feu  lc^zts.  eft 
nonadhucconftante  matrimonio  ,  vcl 
codcm  matrimooio  conftance  ,  vel  in^ 
adu ,  quo  ipfum  matrirooniiim  contra- 


15 
Etiami 

ini 


dotau,cum  in  ordinc  ad  matrimonium 
habeat  fufficicntir  a^ionem  ad  dotcm 
conrequendam. 

Haec  adeo  vcra  funti  vt  intcUigantur 
etiam  procedere ,  quaMomuis  in  llatu- 
hitur ,  &  (ccundum  vtrumque  fenfum    to  diccretur ,  quod  intclligatur  filia  ex- 

proccdit.  Ratio  cx  co  dedudtur  primo,  dufa  a  fucce&ione  Patris  extantibus  fi-   

^uia  meos  Ibtuentium  tn  tali  difpofi-  lijs  maiculis ,  fidotem  i  Fatrereceperit,  diomtr^fl 
tioneea  fuit,vtfilij  mafculiin  bonis  pa-    vd  cadem  dos  cxtitcrit  penes  eandcm  dotrm  i 
urnisfuccedaac,eaqucinae;nationc^&   ^iam,velmantum,&umeneadcmdo6  Patre  re^ 
fiiniliacoaleruentttr,vt  optuat  notattie  fuerit  prsBcisi  promiila ,  vcl  l^ata  per 
FachiHMs  controncrf  iuris  lib.  lo.  c.i^ .   teftamentum,  Dcr  fupcrius  allcgata,& 
vfrf,  fcd  ma^is efif  fcd  hsBC  ratio  «eque    probata  .  Quid  vcro  fcntiendum  fit,  fi 
locumhabet,quandodosjAijtfili«pio-  ftacutum  diccrct ,  filiam  excludi  a  fuc- 
miffa,  vcl relifta in  tcftamento, vt  pcr  fc   cefsioncPatris, fifucrit  mariuu ,  &  ei- 
j>atci,er^o&c,  Sccundo,  quiaex  lupe-   dem  fucrit  quidcm  dcftinau  dos  pcr 
riua dia» dosdau,&do$  promilfa  part   promiftiooem, feu  legatum,  non tamea 
paflTu  proccdunt,&  promilUo  ipfa  sequi-    pro  tcmpore  mortis  Patris  fuerit  mari- 
paratur  <oiuiiom .  rcrtio,quia  cx  pro-    tata ?  In  hac  hypothcfi  arbitrantur  non 
nidone,  &kguodotisadnuc  matri-   cxcludi  a  fucccfsione  Bnmiu  dc  flatutis  iS 
monio  non  conftante  acquiritur  ixttd-   exclud.  fxminas  art.6.  q.ip.  i>m».i8i.  ,  &  Ee  etiiai' 
ns  promiila'  ix ,  icu  legauriae  a£^io  ad    altj  apud  loannem  .Angelnm  Boffiimtrali. de  <i  dfcer»> 

dyfc c.x. io_j. ,  ca  rationc ,  quia  ci- f*"'^'' ^''^ 
dem  £Bfflinsiion conueniant  verba Aa-  ^"^^''^ 
tuti  ftcundum  literalem  intelleftum  .  pjo^i'm! 
Nihilominus  probabilius  arbitror,ean-  porefnor 
dem  fic  dotatam ,  quantumuis  adhuc  Pattti 
non  maritatam  exdudi  ab  huiufinodi  mn  ft^ 
nonpolfitfinematrimonicidcoquepcr  fucccfsionc  Cafp^^  ^iitoniusTbefaurus  aq.  rit 
talcn)«promii&onem,  (cu  lcgacum  dotis  forenf,lib.x^.j ] .num.i.,  qui  ctiam  a/sc- 
£ianimiBatrefiliflB,ficontingat Patrem  rititafenilifle  Bartolum  m  l.THio  eentnm 
decedcreantcnupcias  fillacjhxc  nonin-  §.Titio  genero  ff  dc  coni:t.,  &  demonft. 
telijgatur  cx  vi  ftatuii  exdula  a  fucccf-  Racionem  ex  co  dcduco,  quia  ftatutum 
fione; Non,ln<|iia<n,obdfe yHi^T^nia  loquitur dc  nuriuu,quia  rcgularicir» 
in  primis  gratis  omnino  dicitur ,  quod  &  vc  plurimum  dos  cunc  conftituitur 
do«  promifla ,  feu  legata  ante  initunu.  fisminae,  quando  traditur  nuptui ,  & 
nutrimooium non  fit  propric  dos,  cura    iura  loquuncur  fccundum  frcquentius. 

«fcu  accidemia,&fecuadumid,quodr^u- 
a  Vuitfartoi^olet,  Aoocditi^quodcum 


„  .      cam  confcqucndara .  Quarto ,  quia  per 
piomiiBonem ,  &  lcgatHjndotisiPatrc 
^lj^  filiaBrdiftum  dicitur  fuffidentir  eadem 
^^^*  filia  e  Patrc  dotata ,  &  Pater,quantura 
'  ineo&ui^aGfiCuita^tum  dotandi^N^j 
ohdfepQtiMMicatur ,  quod  doK  efte 
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De  Dote  1.  PrxnotMl.  ^j- 

dosiUafueritpromifni,  ^"eu legata  inor-  ratione,  qui.i  maritata >  & dotata rtint 

dinead  matriinoaiumj  &  proptcr  ipsu  j  duoadic^ua^quaBin  dubio  maximi  in 

ipfa  deftinatio  in  iure  haKatur  pro  h-  niatnia  ftatmorum  habentiir  pro  <xy- 

flo  per  tcxrun)  in  l.fifuiimm  $,iiitt-  nmn^h  .  ScJ  ftantibus  prasdiiftis  arbi- 

dc  UgAt.  j.  tror  habere  locum »  quantumuisfucrit 

Jumicat  ca » qme  hoc  Tltimo  loeo  di-  tantum  docaea  >  9t  non  adhuc  nupcol 

cviTimt,Ciaffir.AnMiib$iTh0f^ifrus  loc.cit,  tradita,quia  filia  fimplicitirdotata ,  in- 

flMM.^. iacarut^uo  ftatuentes,  auipote*  telligiturnuptuideftmata/^mdoscon- 

17    fanc  huiecaifui,  9ui  fkijuentdrpoteft  ftituaturpropternutriBUwlum*  &de- 

C^uedam  contingcre  ,  prouidcre,nihil  dixcrunt ,  ftinatum  habeaturprofaito  l.fiquid  fo- 
ItmiMCio  quia  tunc  rupponuatur  rcliquifsc  diP- 
mfS» « pofitioni  iuris  ooAUminis  ca  confidera- 
:filicc,  quJCpoftobitumPatris 


tionc,  vci 

relmquunturmuianibus  fratrum  ,  &  a 
qntbBS  vt  plurimum  mali  tra^antur , 
po^t  pcr  fuccefsionem  in  bonis  patcr- 
ntgfaltcm  quoad  legitimam  cifdemd^ 
iure  communi  debicam,  bene  nubere^ ; 
poteft  enim  contingete « ^uod  cum  dote 


rum  §.ittterefi  ff.  de  legat.j. ,  quod  cciam  • 
innuiffe  vidttur  t$<alHujtigelitsBofam 
loc.cit.nim.  lo J.  verf  fro  contraria  autem 
fentcntia,  dura  affcrit  dotem  a  Patre-» 
conftitutam  filix  cx  propofito  futuri 
matrimonii  eiHccre ,  vt  iiiia  fit  a  Patse. 
dotata  ,  &  fit  matrimonio  deftinatiL.. 
cum  tam.1  P.itrc,  quain  abipfo  /latuto 

 ,  „          iiabeacurpromaritaujvndenon  videOf 

2  Patre  legata ,  reu  eohflStuta  non  pc^  qua  conicqucncta  flpod&ez^t  ad  ex« 
fioccondeccntcr  nubcrc.  At  huic  limi-  clufionem  vtraoiq;  qoalicaiClD  O0pili> 
tationi, quam  eciam  probac/oMiie^  »Att-   iatiue . 

gfbtt  Bofsiut  traH.    Jate  e. ».  MMf .  lo^.      Dednci  poteft  terCio  t^piod  diipofitio  - 

1/erf.  pro  contraria  mtem  fcntcntii  cii-at-.     autb.  fcdqujmuisC.dercivxor.aR.  ,  qua  20 
/!iM*,nonIibent^rannuercm  luppolito,    dcccrnitur ,  quod  Pater  dotcm  datam_.  ;\tith. 
quoddos  a Pacre  promifia,  vel  legata  fit    filix  in  primo  matrimonio  ad  fc  rcuer-  fcd  qna- 
COngru.1 ,  quandoquidcm  per  ipHim  vi-    iam  fine  diminutionc  camlem  liliac  fc-  ««  C.  ie 
dccur  furticicnc^r  conruluiJk  fasmina:,    cundonubenticeneatur  traderc,habcac  ifxer. 

locum  ctiam  quoad  dotcm  promiifam  '^- 
SdUeetus  itt  d.  OHth.verh.  diminucre  ,  Taf~  " ' 

eludisiepatr.poteil.part.i.c.^.mm  89.,  'iot"tali^ 
&feqq.,  Stephanus  GratiMus  diftcpc.  for.  tum  pro- 
roi».5.c.88x.  www.  10.  ,  &  fe^q.,inuit^e^  mifH . 
rius  refd.ciml.  c.  1 00  ja«i.y . ,  CmiUm  B0> 
rctlus  in  fumma  decif.  tom.j.  tit.^.  nu.zoi. 
Racioncs ,  qus  miliunc  pro  alicgacis 
(tfolucionibus,  &  illaciQnibus  hoc  ma- 
xim6  cuincufflc ,  viidc  non  cft  inmo* 
randum . 
Reftaciiiine  idpoiidiBread  aigumcn- 
videcur  fufficien&r  Jialxre»  tpio  polsic   ta  cootrariaB  opinionis  pofita  tn  princf< 
viuere,cummaritt»teneaturipramale-    pio  praEfentis  praenocionis,  &  qoidem 
rc  iuxca  decentiam  prryprij  flatus .  Ni-    adprimumdclumptum  ab  cthimologia  "«••>'"g»^- 
hilominus  abfoluce  lcotiendum  cil  ,   nominis  diccndum  cft  non  clle  acccn- 
<]uod,  finonfuericlFatredocaca,iiOfi  dendam  huiufmodi  ethimolqgiam.,  ,  • 
iiicclligatur  exclufa  a  tali  fuooe&lOiK^    quandofccundumconununem  luris  pc- 
Joaaaes  ^t^elits  Bofiut  traS.  de  dete  e.  x.   ritorum  acocpcionem  nomcn  ipfum  na- 
mm.io4.,.jiiiirtM4e^imia in  c.  i . inprin-   beC  fignificationem ,  fecundum  quam 
tip.  denat.  fitcccf.  fcud. ,  cum  rtatutum_.    potcftcomprchcndcre  etiam  dotcm  tan- 
dcbcat  inceliigi  kcundum  iircqucauo-    tum  promifsam  y  ^uia  cunc  propria_> 
rcm  conructudinem ,  (ecundiun  quam  ^g;niiicacio  <fefumicur  ab  aoAoriuce 

Bartolus  in  l.emmtftfKlimm,%9.ff,it 
iitfl.,&iiire. 

Ad  lecundumdioo»adtBquatam  ra- 
tionem  conftitutionis  dotis  non  else  fo- 
limi  in  ordine  ad  onera  matrimonij  fu-  Qgotao^ 
ftinenda,  fed  ctiam  ad  allicicndosmaf-  40  ioier. 
culosad  vaores duccndas. Dcinde iiccc  aiiicone. 
dostantum  promifia  aftanoaddenifa»  nbas  ina 
pro  oneribusmatrimonij;cx  quotamcn  ttm»om> 
dcliinaU  cit  ad  liia  vidctur  iuificicncer 


quse,fipcr  fratrcs  incongrue  collocccur 
<icbec  proprio  infbrtunioiinpucare. 
-  Sedqaiddicendumfic^fifntutumeX' 

cludat  a  fuccclsionc  faiminam  mariia- 
tam)  ancuncmtcliigacur  vcrc  cxclufa, 
I S  fi  Aieirit  mariraa,non  umcn  douu?Vi- 
Scatuctim  dccurpriraa  flrontcdicendum ,  quod  in- 
excludens  c^Uigacur  exciufa ,  cumilatucum  almd 
farmia  im  non  rcquirat  nifi  cooditimxm  nupda- 
ftutric.Ui,  ^  ^  matrimonium  potcfl  cfTc  fmc 
dvm  eli  '^^'^  P^"^  tcxtum  in  l.fin.Q.dcdonat.  ante 
fi  Awric'  *  ^J^^J^^*  fifBmina  fit  nupu 
«tonca 
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ficmincT  traduntur  nupcui  cum  dote. 
Q;,>id  vcro,  fi  itatucum  cxcludac  iixmi- 
19  namdotacam,&mafitacam»velinari- 
&atntam  tacam,&doutam,  an  tuncad  exclufio- 
excltidfs  ncm  rcquiracur,  viraquc  qualius?  Af- 
f.Emia.im  firmanc  Baldus  'HoueUus  dedotcpart.  i. 
niantat.i,  Surdus f o«i.45 .  Itb.  I ., Oafpar  .Aik- 

''^  tMhaTbcfaurus  qq.forenf.  ltb.t.q.j$.n.j.. 


Cam  exi-  .,  j,  -  -  ,  , 
git  vtru-  qu'bus  adhcrcre  videntur  Bartolus  m  l 

oue  quiu  t     ^       ^      *  l(Utmes  .Angcius  Bof-. 

wuem.  jSwir«0.d(di»c.x.iiMi.io4.,  caiMNl  habereiacioaGindociSificiaeofenfu  in- 

fi  ienut 
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ftruit  pro  cifdem ,  in  quo  cx  cadcm  non    chaiis  de  viribus  fatria  fotejiatis  ftrt,  !> 
foluu dcbentur  vfurx  Lft  tftiispro  vxorf    (.^^  ttum.  78, 
ff.  dedomt.  inter  vir,&  vxor  l.vlt.^.prx- 


Promif- 
fio  zqut- 
p.ir.icur 
ndioni 
mris  cra. 
«iitioai , 


terea  C.de  mr.dot, 

Ad  tcrtium  diccndura  cft ,  quod  in  l, 
Titio  ccntum  ^.Titiagenero  ff.decondit. , 
&demor^i.\y  tradititr  fumipoilitproprii 
fcilicct  pro  rcali  traditioqe ,  vcl  impro- 
prii  protraditionc  iuris  fcilicct  fidionc, 
lccundumquam  proraiifio  £cquiparatur 
quoad  dotcm  traaitioni ,  $c  habcturpro 
traditionc,  &  haec  cxplicatio  necdsario 
admitter^da  cH ,  ne  admittatur  iurium 
contrariccas ,  eum  plura  iura  afscrant 


PRiENOTIO  IV. 

An  poffit  cfie  dos ,  vbi  non  c(l 
niatrimoniura , 

Dos legata,feH  c<mftituta pro  fxmina mati* 
tattda,  fi  adhuc  tutnfuerint  fponfalia  ,nec 
trallatus  de  eiufdinttpttjs non  eft  inrtgort 
dos^abct  tamcn  prtuilegia  aliqua  dotis,  i , 


mulicrcm  dici  dotaum  CX  co ,  quod  do?    SifHeritpromijfa,&  tradita fponfo  pofl  fpon- 


Qgomo- 
do  intei- 
Jigendu 


tio 
coAituat, 


falia  efl  propni  dos,  %, 
Triuilegium  tacittt  hypotbcac  tjuoad  doten% 
tradifam  fponfo  incipit  a  die  traditio' 
nis,  5. 

Sponfa  quoad  dotemtraditam  fponfoprtfer- 

fw  c^teris  creditoribus ,  fi  fponfaUa  dif- 

foluantur.  <i, 
}n  dote  promifsa  fponfo  incipit  in  fauoreftu 

eiufdem  hypotheca  4  die  promijjionis.  5. 
Soluto  matrimoniopermortem  mariti  dosei- 

dem  tradita  remanet  dos  ,  antequam  ab 

vxorc  fnerit  recuperata .  6. 
Soluto  matrimonio  pcr  mortem  mariti ,  & 

doterefiitnta  h*c  nonefl  propric  dos  ,fei 

inalitjuibuseidem  aquiudet.  7. 
limita  in  cafu  ,  quo  vxor  dotcm  recupera- 

tam  teneretur  flltjs  frimi  matrimonsj  rC" 

feruarc.  8, 

TRiplcx  potcft  confidcrari  ftatus,  fc- 
cundumqucmdubiuri  potc(l,an 


ipfi  fimplicitcrfitpromifsa,  vtin  l.vlt.C. 
dedotis  promif,  tn  l.fi  Vater  ignorans  ff .  fo- 
lut.  matrim.  in  l.fiquis  tutoris  C.  de  inter- 
di^.  matrmon. ,  alijfq;  concordaniibus 
iuribus ,  in  quibus  promijlio  tcquipara- 
lurtradicioni  5cc, 

Ad  quartiim ,  quo  dicirur,  quod  dos 
conihtuatur  numerationc,non  fcriptu- 
ra  douli  >  feu  confcflione  diccndum  cA 
tcxtum  in  d.l.l .  (^.dedot.caut,  non  numer, 
fit,  quod  procederciantumquo;^d  cfFciJtum  repc^ 
nuro?r.-i-^  titionisciufdcm  dotis,quatcnusfcilicct, 
fi  non  fucrit  tradiu  marito,fcd  tantum 
ab  codcm  confelTau  non  poific  rcpcti 
cum  cxceptionc  non  oumeratx  pccunio; 
ulis  pctitio  podit  clidi  opponcndo , 
quod  illa  confeflio  faiU  fucrit  fub  fpc 
futura:  numcrationis,  quas  umcn  nun- 
quam  fuit  pofita ,  atquc  hanc  cxplica- 
tionem  adhibct  inter  cxtcros  Joannes  ^An- 
gclus  Bajjius  tidct.de  dotecxjmm.i^, 

Ad  quiniumfatcor,frU(flusdotis  pcr-    faluctur  ratio  (iotis ,  quantumuis  tunc 
tincrc  ad  nuritum  pro  oncribus  matri-    non  exifUt  matrimonium  .  Primus  cft,  V.irijft«- 
Fniiflus  moni;,vbi aliud  noa  fuerit  conucntum,    quo  facminac  fucrit  promilia  dos,  vcl  lc-  tns,  fecu- 
docis  pro  5c  (i  pcrmitut  vxorcm  cos  percipcrej    gau,  &  adhuc  non  fucrit  viro  coniun-  5"*?* 
inili*,    pofsc  rcpctcrcjfimulicrcxiUisfa^tifuc-   Aa  pcr  matrimonium  ?  Sccundus ,  quo 
ouomo-      Jocuplctior ,  cura  donationcs  inter    cidcm  fucrit  dos  nedura  promifla,  fcd  ^,""*** 
mu  DCT^  virum ,  6c  vxorem  conftantc  matrimo-    ctiaratradius,  &  vkcrius  eadcra  fuerit 
tincinc  "  "^*"  prohibcantur  ;  in  diika  autcra  /.  lu-    cum  tali  dotc  nupta»  fed  poftca  fucrit 
'  lianm  ff.de  iure  dotium  non  dicitur  ,quod    folutura  raatrimoniumpermortcm  ma- 
frudkus  docis  promiKx  poilint  a  marito    riti,fcd  adhuc  vxor  ab  hajrcdibus  ciuf- 
yxori  donari,led  untum  dicitur ,  quod    dem  mariti  dotcra  non  rccupcraucrit. 
in  conftitutionc  docis  poilit  conucniri ,    Tcrtius,quo  dos  fucrit  tradiu  ,  &  ipfa 
vt  non  cxigantur  viua  vxorc,quod  non    vxor  nupu  ,  fcd  nuptiae  fucrint  pcr 
infcrtdocc Ji  promifsam non  cfsc dotcm.    mortcm  mariti  folutac ,  &  vxor  ipfam- 

Ad  vltimura  tandcra  lam  cx  fupra-    dotcra  ab  hasrcdibus  nwriti  rcccpcrit . 
di^is  patet  promiifioncm  dotis  xquipa-      Rationcmdubitandi  circa  prccfentcn) 
Promif-  ^^^^  folutioni ,  &  ex  ca  oriri  obligatio-    titulum,  dcfumuntDD,  cx  tcxtu  1»  /.j.  Vndcdc-i 
fio  docis  ^cm  quafi  ex  ftipulatu  candcra  confc- 
non  eft  rcndi,  vndc  non  cft  mcrum  pailum  dcj 
nudum   dotando ,  vt  fibi  confin^unt  aduerfarij, 
pA^luni ,  fcd  propria  dQUtio,rauonc  cuiusPatcr 
promittcns  adco  cfficacitcr  obligatur  , 
vtcam  amplius  mutarc,  aut  rcuoca- 
rc  nequcai  pcr  tcxtura  in  l,  fin,  dc 
dotis  promif.  ,  Stcpbanus  (jratianus  di- 
fccpt.  forenf,  tow.i.c.joi,  bhot.  jo., 


f.  de  iitre  dat.,  &  exl.  fin.  C.de  donat .  ante  funt.itur 
nupt„&  ex  1. 1  .ff.de  •v/KCtf^.alijfqi  concor-  Mtio  du. 
dantibus,  in  quibus  dicitur  dotcm  cflc  bitandi, 
non  pofte  finematrimonio,&quod  non 
fit  dos,  vbi  non  cft  matrimonium ,  quse 
orania  afticcre  pofl^unt  omnes  illos  tres 
ftatusjcura  iniilisoranibus  non  cxiftat  ^ 
matriraonium  .  Porr6  quando  adhuc 
matrimonium  contra£kum  non  eft>  ad- 
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^7 

dinc  adniacrimonium  i  velad  qucincu- 
tjucaliuracflcdum  nonpotcil  habcrcia 
ngorc  rationcm  dotis .  Ciuamobrcm., 
njcritq  Socims  in  rub,  jf.  foiut.  mainm.f 
Baidns  Ti^HClluj  de  dotcpart.  i.nM.i6.,& 
pjrt.io.n.ip.,  Bofcheiusdelegit.  nupt,lth.}. 
n.  10.  doccntpro  ea  non  dari  adioncm 
prodoce  antc  nuptias ,  ncc  c:^  llipulatu 
cxpr6ira,ncc  tacita, 

Ratio  fccunda;  partis  cx  eo  dcfumi- 
tur,  quia  illud  relidlum ,  fcu  lcgacunu» 
ccdit  prodotc,  (i  nupticccontrahantur» 
6c  plurimis  priuilcgijs  dotis  gaudcc , 


huc  duplcx  ftacus  potcft  confidcrari ; 
primus  quatcnus  dos  fuit  lcgata  ,  vcl 
promilla  ta;mincp  ,  pro  qua  umcn  non 
adhuc  iatcrccflerunt  rponfalia,  ncc  aii- 
qua  futuri  n^atrimonij  promi'fio  ,  vcl 
traftatus  prsuius .  Sccundus,quatenus 
jvon  folum  fuit  dos  promifla,  vcl  Icgata; 
fcd  vUcnusfticrintiara  contrafta  Ipon- 
falia ,  in  quo  cafu  ,  vcl  dos  potcft  elTej 
tradita  Iponfo  >  vcl  adhuc  non  tradita  , 
luxu  has  omnes  confidcrationcs  diri^ 
raendus  cft  praefcns  titulus , 
AssRRTio  L  Si  dos  fucrit  lcgau ,  fcu 
^      conrtituta  pro  f«mina  maritanda  ,  ncc    proutcxfequcnti  probationetertiaepar- 
Sinon->  l^adcnus  pro  cadcm  pr«ccflcrint  fpon-    tis  innotcfcct ,  cr^o  faltcm  quoad  no- 
prarccrtit  (^1^3,  ncc  vUus tra«^latuspra:uius, antc-    raen,& latiorcm  (ignilicationcm  habc- 
dospro  ^}^^  contrahantur  fponialia,non  habct    bit  rationcm  dotis ,  leu  funilitudincnij 
fxmiriJL^  propric,&  inrigorcrationemdotis ,  fcd 
mariun-  ad  lummum  lato  raodo ,  habct  taracn-^ 
dumcft  plura  dotis  priuilcgia,  Confcntiunt  in 
I>ropn^    £oc  Bofcbeius  de  legit.  mtpt.lib.^.nMm.  10., 
Baldus  TitfucUiu  de  dote  part.i.nu.  1 6.,  & 
part.  10. 1».  i^.ySurdus  dcaliment.ttt.S. 
priuil.  7$.  ».  11.,  Manttca  de  conicHur.vlt. 
vol.  lib.  II.  tit.ri.  n.^.,&  de  tacit. ,  & 
4mbig.  conucnt.lio.  1 1  .ttt .  i  .»«,/5.,  AJolfcfius 
ad  confuct.Tieapol.part.d.  q.3.nim.z.,& 
/rff;qui  omncsjquamuisloguancurecia 
quando  inita  func  fponfalia  ,  a  turtiori 
loqui  dcbcnt ,  quando  nec  fponUilia  , 

ncc  alius  tradaiLis  futuri  luatrimoni;    matrimoLii)  poll  mita  fponfalia  h.*bci  JtXupon 

praecdserunt .  — — .< — 1.  .  .  j   - 

Ratio  primaspartis  cx  co  dcducitur» 
quod  habccur  m  pracalicgacis  luribus 
ml.  j.ff.  de  iure  dot.  ibi-  "birque  cnim  dos 
fme  matrimoiuo  cfye  p  otefl ;  vbtcunq;  igitur 
matrimoniumnon  efi,  necdos  e(l  .  Item  /»  /. 
final.  C.  de  dmat.antenupt.  Ibi-  Sicuti  cnim 
dos  propter  nuptias  ftt ,  &  finc  nupttfs  qui- 
dcm nidlados inteliigitur ,  Itera  in  l.i.f. de 
vfucap.  pro  dotc  ,  vbi  fimile  difponitur, 
qu«  ccni  iura  in  alio  fenfu  congrucn- 


dos. 


RMiones 
pro  .-if- 

fcrto. 


cum  eadcm  dotc 

Ratio  tcrtia;partisdcducicurcnumc- 
rando  pnuilcgia  ,  qu«  cidcm  compc-  ^^.^^^ 
tunt,  &  primo  gaudct  iurc  prailationis  ^,^"<i^is 
in  perfonalibus  Bartolus  ;>;  /.  i.  i.fin.  pnuiie- 
ff.  dc prmleg.crcd. ,  &  ibi  Kipanu.  x l ,  fc-  gi.i  ,  Sc 
cundoali)  volunt  ctiam  gaudcrc  ucita  quxn.im. 
hypothcca  Clofa  in  l.zjffia.vcrb.adpriui' 
leg.  in  fin.ff\ de  priuileg.  credtt. ,  Tarifiusin 
l.fi  cum  dotemf.Jbiut.  matrim,  S.fin.,q  uod 
an  vcrum  fit,  mlTavidebimus^  ^ 

AssERTio  II.  Si  dos  fucrit  promifsa , 
&  ctiain  tradiu  fponfo  intuitu  fuiuri  " 
matrimoLii)  poll  miu  fponfalia  h.*bci  aiulpoii 
propric  rationcmdotisAffnoc/jmi  deprx-  poft 
fumpt.lib.^.prttfumpt. 8j.a  quo  noa  fponf.ili.i 
difscntirc  vidctur  loannes  .Angelus  bofftus  clk  pro 
tra^.  dc  dotc  c.  i.  n.  1 12..,  lafon  in  rub.  ff.  V'^^'^  ^'OJ , 
folut.matrim.nu.  14. 

Ratio  cxcodcducitur  primo  ,  quia_* 
tunc  ulis  dos  promittitur ,  vel  datur , 
$t  r^cipitur  mtuitu  futuri  matrimonij, 
quod  dc  proximorefpicit,  &  quod  quo- 
quo  modo  dicitur  incohatum  per  prx- 
ccdcntia  fponlalia  ,  crgo  non  cft  ,  cur 


tiusaccipinonpolsunt,nifiinco,  quan-  proprie  non  dcbcat  habcrc  rationcm-j 

do  nuUa  Ipccies  m.urinionij  pr.EcciIit,  dotis;quod,  fi  hic  adducantur  prieal- 

quia  in  fcquenti  alkriionc  vidcbinius  lcgata  iura,  quibusdicitur,  quod  fine-> 

non  pollc  proccderc  ,  quando  fponfalia  matrimonio  non  pofsit  cfse  dos, &  quod 

praEceflerunt.  Ratio  fundamenulisho-  mairimonium  non intclligatur  inituni 


rum  ommum,quaehic  dicuntur  ,  exco 
defumitur,quoa,quando  illa  dos  non_. 
cft  dcftinata  pro  nutriraonio  praefcnci, 
vel  quod  de  proximo  fic  futurum  ,  in- 
telligitur  dcftinaca  tanqu.\m  portio  lc- 
gitiiru  ad  clfc^ium  fiiiam  illam  ex  vi 
ftacutiexcludcndi  a  fucccinoncpatcrna, 
quac  vtiquc  cidcm  debctur  ctiam  fine-> 
rcfpcdtu  ad  matrimonium ,  (cu  finc  con- 
ditionc  futuri  matnmoni; ,  vnde,  fi  illa 
dcccdatnuUo  fccutoinatrimonio  tranf- 
mittituradcLtifdcrafiiiae  ha:rcdcsAlu;r;' 
ca  de  conieQ.vlt.vol.  lib.i  i.tit.  13. ».  54. 
ad  fin.,  Molfefius  ad  confuet .  'S^apoljpart.^^. 
vndccum  ca  vtipoilit,vcl  inor- 


pcr  fimplicia  fponfaJia,  rcfpondcndum  * 
crit,  quod  nondebcnt  intclligi  prxcis^ 
de  matrimonio  vfqucquaq;  coraplcto,  j^jjf,-Qnfj 
fcd  quod  dcbcat  dan  intuitu  matrimo-  pro  .if- 
nii,qucxi  vcl  aftu incatur,  vcl  q^uod  dc-  fertionc, 
bcat  iniri  praecipuc  etiam  cum  in  iure-> 
habeatur,  quod  dc  proximo  accingen- 
dus  habcatur  pro  accinto ,  pcr  tcxtum 
in  l.penult  ff.de  ntdlit.  tcfiam. ,  6c  rcs  dc- 
ftinata  ad  locuin  pcrinde  habcatur ,  ac 
fi  cfsct  in  loco,  pcr  tcxtum  in  l.  fundi§.fin. 
l.  granaria  f.  de  oB.  empt.  Conlirniarur, 

3uia  cxalibi  diiiiis  non  folura  doscoa^ 
ituitur  m  ordinc  adoncra  nutriraonij 
fultincnda,  lcdctiara  vt  mulicrcs  ciua 

mcdiQ 
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iiicdk)  pofsint  matrinKNiifiooncrahcrc,  priuilc^  dotis,  &  fpcciaHtcr  tacitas 

Juacenus  alliciantur  mariri  ad  cafdem  iiypothecje  a  iure  indu^s  etiam  rcKpe-  3 

bi  iungendas,  pcr  tcxtum  /« l.x  ffjde  iu-  Au  fponfi  initis  fponfalibi»  ante  inatri-  Priuite- 

ire  dot.  ,  &  l.  j.ff.  dr  priuiL.  crcd::,  ,  Ccd  moiuum  pcr  vcrb.i  dc  y^rxfcnu  reci-  gium  r.i- 

haecratiomiiicat  ctiam>  «juando  matri-'  piant  a  tcmporc  tradiuomsciutdcmdo-  '^''■^  '^>~ 

monlttm  iam  Inccriianim  eft  pcr  prtece-  tis ,  quantamuic  matrimonittm  cxaU-  J^fj"^^. 

dcnii.i  fponfalia, &dos  intuitu  ciufdcm  qua  cauf;i  non  fucrit  fubfccutum  Rota  ^,(,^^05! 

cft  tradita,  crgo  &c.  Nc4]Ue  obiUrc  po^  Rom,Mud  Manticam  dccif.^^-jjnum.-j.verf.  joincipic 

teft,  quod  fponfiadhiicporsiinc  recedere  wn  a^at ,  stephams  gratiam*  nm.  i .  lU-  i  die  tra> 

a  fponfalibus,  &  renunriarc  m.itrimo-  fccpt.  for.c.^^.  i\Mm.  j,,  s.tlinicriitz  rcfol.  dicionis* 

nio,  Non,  inquam,  oblUrc  jx)teft,quia  cuui. (.100.,  &  nos  etidm  documustom.^. 

pcr  hoc non  toU{tur,quin  dos  illa  fucrit  fiAtit.  Contratlus  XI.  de  pign. ,  hypotb, 

Iradit.i  intuitu  matriinoni; ,  &'  liccr^^i*"-  Vrxnot .     SeB.I.num.  8.,  quod  vidctur 

lolutis  fponlalibus  fit  afponfofcltitucn-  colligi  exl.  i  .ff.qui  fot.in  pign.  babet,cu~ 

da ,  per  boc  tamen'iion  toUitur ,  <|tuii  ius  refolutionis  rationes  plures  loc.  cit. 

habueritrationcm  dotis ,  vndc  pcti  po«  adduximus;Ncquc,obcfsc  potcft,quod, 

.       tel\:iAioncdotis  Mmticadetacit.f&am'  filiat  ftipulatiodcdotcpraciiandaanao 

^^^^       big.conuent.iA.ix^tit.i.n.S.,  &c  quot-'  proximo , non a dic ftipufaicioiifinume- 

tiwie  do-        afscrit,  quod  fponfa  pro  dotc  tra-  rctur  annus , fcd  a  die  nuptiarum  /.  tali 

tis ,  quu  fli^i  fponfo  intuitu  matrimonij ,  etiara  fadaflipidationc  ff.dc  iw.  dot., &t.fi  ante 

uis  difsol  fi  illud  non  fcquatur  proptcr  rcnun-  /. fo/wr. wumiw. ,crgo  antematrimoniiuu  ' 

uannir    tiationem,habeatomniapriuilcgiavera:  nulUconfidcraturdos,  adeoqinoncft 

iponSUia  dotis,  quos  in  fcquenti  probatione  mox  propric  dos .  Non,  inquam,  obcfsc po- 

ali^O.  tcft  ,  quia  allcgati  textus  proccdunc 

Sccundo  ex  co  potcA  ratio  deduci ,  dumtaxac  quoad&uAus,  qui  non  inci^ 

quiaomnia  pnuilcgia ,  qux  competunt  piuntcederemarito,ntfi  I  diccontraAt 

doti  inito  m.itrimonio,compctuntctiain  matrimonii ,  non  autem  quoad  hypo- 

cidcminitispnBcisefponfalibusyficadem  thecam,&alia  iura,  qu«e  cedunt  in  fa- 

{iicric  promifsa,6etradita  fponfo,  rtex-  tioccmrponraB ,  feu  conftitutionis  dotis . 
Tnticha-  prcTse  coUigitur,pcrtcxtura /n /.i.§,^n.        Dcduccrc pntcft  fccundo  ,  quod,  li 

^ent  locu     depriuH.crcdtt.Glofa  tn  l.  z.  ^.fin.  verb.  iponlb  initis  IponUlibus  antc  niatrimo- 

ODfiia.*  aifnkilc^ium  cod.  tit.,  Tarifuu  in  l.  fi  am  nium  tradita  fucrit  dos ,  &  poftea  nOB 

^OtispTi- dotem^.tin.if.  folut.  mMnmon.^Balditslio-  conftantc  adhuc  matrimonio  idcm__. 

uelUu  fihi  contrarmtnpr.part.n.i6.yTaf-  fponfus contraxcrit  plura  dcbita  cium  4 

tMis  4e  viribtu pttridfotefl.  part.  i.  c.  4.  cum  hypotheca  in  fuis  bonn ,  &  conti-  sptm& 

».  99. ,  crgo  ctiara dos  initis  fponfalibus  gcrit  matrimonium  illud non contrahi ,  quoad 

'  habctrationcmvcra:dotis,quandoqui-  lcd  diHolui  fponfaUa ,  vd  pcr  mortcm  uoccrro 

dcmpriuilegia  funcftri6kiitvis»perteK«  nariciy  vcl  per  folemnem  rci.  u  uano-  rr.^du.am 

tum  in  c.fani  dcpriHUeg., crgpvcrx  doti  ncm,cadcmfponfa  prxfcrcnda  fitca:te-  fR^fo 

debent  foium  compctci-c  ;  Ncquc  ob-  riscrcditoribuspollcrioribus,quantum-  J^^j,. 

ftantea,qux  in  tcrtta pam  prwedentii  uis  hypothccari)s  per  tcxtum  m  l.  vnica  d,toribus 

aftertionis diccbamus  ncmpc,quod  pri-  §.  & vtpleniMsC.de  rei  vxor.aB.yTafcha-  (ponri,fi 

uilcgia  compctant  ctiam  dou  icgatx  ,  lisde  pAtriapoteji.part.i.c.^jtMm.^^.,&  a  (ponfolia 

fcu  rclidhc  tilias  antc  inita  fponialia  ;  wtmjS^.adfin.,  Molfcfius  adconfuet.  l^a-  wluStMr. 

Non,  inquamj  obfliant,quia  ibi  diximus  pd,fartj6jqA.inim.ip.  cum  plwibus  fcqq., 

aUqnadumtaxat  priuilegia  compctcre ,  Xortf      Mtmticam  iecif./^j.  nu.  7,  verf. 

tt  pratlationis  in  pcrfonalibus ,  noii  au-  mn  of^at . 

texa  omnia  ,qumimmo  ncc  pnuilcgium  '  Deducerc  potcs  tcrcio,  quod  ficuci  in 

tacitae  hypoaiecx ,  quidqmdalij  dixe-  fiiuoirem'  mulieris  pro  recuperatione^ 

■   -  rint ;  cum  etenim  propric  dos  non  lit,  dotis  induda  cft  hypothcca  tacira  in  ^  5 

.  necalicubicontlet  ulcm  caciumhypo-  bonismariti,quaehaDctlocum  a  ccmpo-  In  dote 

^ificam  efse  induifUm  in  iureynoncft,  rc  contraftns  dotalis  ,  liobt  ntttrimo-  promiiTa 

CUr  nos  iUam  conftim.imus .  nium,vel  nifi  poftintcruallum  ,  vcl  ab-  'Ponfo 

-  Tcrcio  cx  eo  potcU dcduci ,  quod  ha-  Ibiutc  non  lucnt  iubfccutum  ,  i u  in  £1-  i!!fi£lt,^ 

SMolbs  ^^^*''    ^^^^"  inlJac^MdhffMfmdJtt^  uorem  viri  pro  exactionc  ciufdem  intel-  ^ Vdte 

atn^*  ac  ^bi  jcquc  prohibetur  maritoalienaro  ligatur  induita  huiufmodi  hypotheca,  promif- 

«naritus    dotcm ,  ac  Iponlb  ,  fcu  e  contra  aquc  quxincipiat  adicpromillionisciufdem,  uoois. 

prohjbc-^  fponro,acmarito,ergO>quia  dos  fponfo  fi  matnmonium  poft  intcruallum  fuc- 

turdocc  (radiuveri>&Dropn^eftdo»ia3S.KA-  rit  cclcbratumyquodcoUigiturMtf./. 

^^'"^'  tminljmfiMeCMhmis^iutlA^.r         -  imicai.&vtpkmiitC.^retvxor.^. 

Ex  his,  qux  haftenus  difta  funt  fub        Assek  rio  III.  Solutomatrimoniopcr 

^  >^f«i»rtinnr.H«^Hrf tie  pntfri»  ^  ^uod  jaortcm  mahti  dos  cidcga  tradiu  uu 
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eclcbratiooe  cootraaus  matrimonialis 
^  habctpropriirationemdotis,antcquain 
X^f^  fitab  vxorc  recuperata  TjuIus  dc  (^jflro 
m  nA,fJbiMt,  matrimjuima,.t&  ibt  ^rc- 
tnonio    thmsmm,  t.,  Uitxmier  aaw.  14. ,  ufon 
pcr  mor-  num.p.,  Sociniis  Sni.  num.  1 1 .  lutiior  b.  5  J . , 
tem  ma-  Bdius  de  dote part.  i,  nmu.i  j. , 

titidos  luurJbtt  4*  vfmr.  7.5.  tmm.  76. ,  Mantka 
SxjEl*;'  >  ^  '^^T-  conuent.  lib.  11.  r-f .  i . 

^^^Tol  »''*-»4'»  quibus  adhasrerc  videtur/o«i- 
pric  dos ,  «^* UngelHs  Bofjius  troB.  de  dote e.%ji.t^. 
.nnrcqiii  ,     Exprcrsc  colligitur  ex  l.cwn  dotnn  §. 
fir ab  vxo  i.j&cx  L Rlnc,  cx  l.  filia  fjmilias  ff.  folut. 
re  recu-  matrimon.  cx  Ijitioius  §.Titiogenero  f.de 
S*''***  •    condit. ,  &  dcmonnr.  ex  1.  vnica  £.  dc  rci 
vxar.  *t?.  exi.fitcrat  Jnfiit.  tit.  de  ail. ,  in 
quUNttOMWilNMfidiito  inatrimonio  do» 
nondiim  reoiperata  appellatur  dos  . 
Gonfirnutur  ex  l.  etiam  f.  dc  fund.  dot. , 
vbi  Ibluto  matrimonio  flindus  doulis 
dicicurdotalis« ttemejr  l.fiA  marita  §.  i . 
ff.fobtt.  matrim. ,  vbi  Ibluto  matrimonio 
pecunia  diciturc^scin  dotc,  quod  idcm 
repeticujriii  Lfifoter  ^gnormuff.  eod.iUsx 
Sohito  DDxomnitiiiirerqiioadeandem  dotem 
m.-uri-     nondum  rccupcratain  agnofcunt  taci- 
monio    tam  hypothecam  t  &  oinnu  dous  pri  ui- 
peounia  legia « vt  ceftuur  AMRrfUkgeiKr 
^?*'.  traB.de  dote  c.%.  men.  1 17. ,  adeout  vxor 
•fleado  inoidineadeandcmrccupcrandomha- 
•        beat  a<aioncm  dotis  pcr  tcxtum  ind.l.fi 
mwito  iA.f&l.fi  fofer  ^tioraiu  ff./dtu^ 
wutrim.f  &  pra;feraturcamrncrediti>- 
ribus  /.  afsiduts[.qu!pQt.  in  pign.  habea»- 
titr,6c  fundus  dotalis  fic  in  alienabilis , 
iC  impnBforipcibilis  per  textum  iul.^.ff. 
defmd.  dot. 

Ncque  aduerfus  ca ,  quae  diifta  func 
in  hac  a  fscr  cioiic ,  ohefie  potcft  primo  ii, 
quod  habctur  in  l.  ff.de  iitr.  doi.  ,  &  l. 
Nonnul*  vlt.ff.de  donat.  antc  nupt. ,  vbi  dicitur, 
h  obie-  quod  dos  non  pofsic  eise  Hnc  macrttno- 
^''Pro-  nio,quod  ccrtcnan  cft  poft  obitum  ma- 
f*"*'"^'  rici.  iiccundo id,quodbabctur  tn l.i.§. 

Cmdt.ff.  de  vfiaap.  pro  dott»  vbi  aptfCi 
gitur .  Cxterum  ,  fi  ceffit  matrimattiim 
fa  fsiiis  au  tcjfarc  vfucapiottcm  ,  qnia  dos 
mlUcfi ,  Tcrtio,  <}i»d  mariti  morte  fo- 
luco  matrimonio  rci  docaiis  domioium 
tranfeat  in  vxoreniLinrebiis^jdeUirJot., 
cr^Qdoscfsc  non  potcft ,  cum  iam  pa- 
trunoiuo  vxoris  fic  vniu  arg.  l.i.  §.  vcte- 
res  ff.de acquir.  poflef  Quarto ,  quod  vW 
rcs  caictctfe<^u  dcbct  ctiam  carerc  no- 
mine  cMmonerc  SS'i^  *  ^*^^  ^c^uto  ou- 
omioaio  dos  caretcikdhi ,  quia  mabrt- 
noaij  oncribus  amplius  non  inlertlita 
crao  cciam  dcbcccarcrc  nomme . 
.  Noa,iiiqiiam»obditeporsiinc;  nQiu 
primum,quia  cx  fupcrius  latc  dic^is  noa 
cft  ncccfsci  quod  dos  iic  cum  nutrimo- 
aio  9&afiA  lufficit,  quodfitcumfiitu< 
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rojvel  praBCerito,  vt  bcne  notauit  Barto^ 
btsinl.fi  maritof.i.ff.folut.matrimon.,6c  SoStuUtt 
Tctrus  Bsrbofi  riib.  ff.folitt.matrimon.^.  P™»"»» 
parte  iMiMxS^arscric,quod,quamuisdat 
non  poTset  confiihTe  finc  matrtmonio 
coiui.ifto  ,  ponquam  tamcn  matrimo- 
niumconcra^um  eft  duratnomcn  docis 
etiam  ipfi>  difioluco ,  aim  f^dliiis  res 
conrcructur>qiiam  de  nouo  inducacur 
l.patre  furiofo  Jf,  ie  bis^  qitifimt  fui ,  vel 
dien.  iur. 

Non  fccundum ,  quia  pcr  allcgatura 
cexcum  (blum  innuuur,quodnon  decur 
vfucapio  marico  pro  doce,fi  iittUtimfue- 
rit  matrimonium  contraftum  ;  nccob- 
ftac ,  A  dicacur  in  codcm  ccxcu  ,/i  cefiet  . 
mMtrimamimt,  qnafi  inlenuur,quod  fuc- 
ric  concra£tum,cum  ccfsarc  non  dicacqj; 
id,quodancenoncicicic;  Non,  inquam» 
obitat ,  cum  eciam  ccfsarc  dicatur  id , 
quod  nunquam  inccpca  per  cexcum  in  /. 
5.  Cde  inr. ,  &  faU.  ignorasit.  Dici  ctiara 
potcfl  cum  Facbinxo  controu.  iuris  lib.  lo. 
CAJ.  in  fin. ,  qudd  iiu  rolumauKio  dica- 
turnon  dari  marito  vrttcapionem  pro 
dotc ,  qujticTo  ccrsarrnatrimoniumiioc 
cllilludCuit  iuuaiidum  manto  fcicncc , 
NoQ  tertium ,  ouia  diccndum  cft.^ 

3uod,quando  pro  oote  cradiiu^  cQ  fun- 
us  dotalis  imeftimatus  tunc  quoad  do-  S»hiJnr 
minium  rcmancac  pcncs  vxorcra ,  &  fo-  twuiwi . 
liua  fic  penes  mancum  imprcDric ,  & 

Juafiiurisfiaione;  vndecummcitur  i« 
.  /.  inrebus  C.dc  iur.dot. ,  tjiioJ  niortuo 
marito  cei  docalis  donumum  cranfcac 
invsocem,hoc  inteiligendum  cft  quoad 
dominiuin  fccundum  illam  iuris  tidtio- 
jiemmm  tamca  abfodutd,  fcdfccundum 
i]uandamratioiiem ,  ftaiiirfumquaia.t 
ius  babetivtilliidacqtura^  &  ia  ic  coa> 
ibratur. 

Nonquartum,  quia,quamuisa(flu 
non  defcruiat  oncribus  matrimonij  , 
quando  illud  difiolutura  elt  pcr  mor-  -  ,  . 
tcm,infcruijc  tamen ,  & inordme  adca-  eptm^wSSH 
dcm  tradiu  cft  ,  &  ficuci  pcr  fupcrius  t***™* 
craditados  in  ratione  docis  adhucfubfi- 
ftic,  quantumuis  matrimonium  a&u  ^ 
non  fic ,  iied  czciceric  ica  eciam  fubfiftic,  Soiuco 
quannimuisa^iioa  fuftiiieancur  Onc-  m.itri- 
ra  nucriniQa^iduiiwiodafadcmiittttnc  mono 
jtolcFata .  P«' 

AssBRTioIV.SoltitomatrimoniQper 
mortcm  mariti,  &  dotc  iam  rcllituca-. 
iuBcnoarecmccfunplicuerf&abliaiucc  {Umn 
rationem  dotb  ,  fed  in  aliquibus  doti  hcc  nM 
acquiuaIet,inalijsnon.  Quoadprimara  eil  pro- 
«urccm  confcatiunc  Taulns  dc  faiiro,  pric  dos , 
iffmt,Matm,  S9eht.»m.  iitntb.  ff.fidut.  ^'"^^^*^ 
WUtrim.,  loannes  BofcheiHS  de  Ugii.  nupt. 

lib,jjtu.xS.,Baidus'hlsu'^^<^'^^^l^''^  «aiiiuA- 
.1  j./>/^aif  deeifa,ijmm.  ao.  i  idda  Jet . 
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hl.fi  conflmti  in  princif.  ff.  folHt.niatrim.f 
& in  l.prxdiHTtt  ad  fin,  C.  de  iur.dot.Quoad 
fecunduin  idcm  UdidMs  Tionellns  ioc.cit., 
Rota  Kom.  decif.  io6.  Ktm.  i.,  &  feqq. , 
Corafiiu  inl,  qujt  liberos  f.  deritu  nupt.t 
Jafon  fibi  cantrarius conf.to^.  lib,i,nMm,j., 
^lexandcr  conf.ioi,  lib,') ,  num,z.  ,  qui, 
<juamuis  ablolutefentiaiu  dotcm  rccu- 
j>cratamrctincrcablbluti;  rationcm  do- 
cis,  intclligcndi  tamen  funtrecundum 
limitacioncm  a  nobis  addudlam  illius 
icquiualcniia:  inaliquibus , 

Prima  pars  cx  co  deducicur  primo, 
quia  doic  rccuperata  ccffat  adiodcdo- 
tc,  crgo  ctiam  ccfTarc  debct  ipfius  doiis 
rigorofa  ratio  arg.l,  fundus  §.toties  ff.  de 
fiind.  dot.  Sccundo  ,  quia  dos  reucrfa  ad 
mulicrcm  foluto  matrimonio  dicitur 
proprium  eiufdem  roulicris  patrimo- 
nium  pcr  tcxtum  in  l. cum  in  fuiida  §.  quod 
mulierS      m:iUcrvcrf.quod,fi  alienaucrit  ff.  deiur. 
dicitur    dotium,?)C  roucrfa  ad patrcm  dicitur fa- 
propnii    ^  fubllantisB  patcrnx  l.vlt.  C,  communia 
ipfiuspi-  vtriufque  iuditij ,  ergo  in  eadcm  ccllat 
trimo-    propria  ratio  dotis .  Tcrtio,  quia  hacrC' 
pitim.     ditas  adita  non  cil  amplius  hsreditas, 
fcd  proprium  patrimonium  illius  ,  qui 
adiuit  hxrcditaiem  \-Kr  icxtum  in  l.fcd 
tf  fi  plurcs  $.  filia  famUias  ff.  de  vulgar,  , 
crgo  a  pan  foluto  nutrimonio  dos  rc- 
uerfa  ad  muliercm  non  dcbct  amplius 
dicidos,  fcd  proprium  raulicris  patri- 
monium .  Quarto,quia  iuxcafuperius 
dida  in  prima  aficrtionc  dos  promilfa , 
vcllcgatafiiij.antcquamcontrahancur 
fponlalia  non  cll  propric  dos  ,  fcd  tan- 
quam  porcio  lcgitima  eiufdcm  filiac  ad 
cxcludcndam  ipsacx  viftatuci  a  fucccf- 
fionc  paterna  ,  ergo  cciam  dos  foluto 
macrimonio  pcrmorccm  marici ,  &  rc- 
ilicuca  cidcin  vxorinoncricatnplius  in 
rigorc  dos . 

Sccunda  pan  cx  eo  liqucc  primo, 
quia  foluco  raacrimonio  pcr  dotera  ad 
mulicrcm  rcucrfam  adhuc  ifta  dicitur 
douca,&  fi  fucrit  ad  Pacrcm  rcucrfa,  tc- 
necur  cam  tiliae  pro  fecundo  matrimo- 
niocontcruare  pcr  texcum  in  oMth. ,  fcd 
cjHamuis  Q.  de  rei  vxor.  a£i, ,  Rota  Roman. 
decif.  \ci6.nian.  \  .  ,& fcqq.part.x.  diuer- 
/cr.,  &l]cell  hulicnabilisab  codcmPa- 
tKlQnnnes  Ungdus  BoJJius  tr>ui .dcdotcc.z. 
num.  1 30., 6c  ipla  dlia  habcc  accioncm  ad 
candcm  rcpctcndam  pro  fecundis  nup- 
tijs  Rota,  &  Boffius  /of  .cjf.Sccundo  cx  co 
liqucc,quia condituca  filix  docc,caquc 
recuperata  foluco  matrimonio  pcr  oti- 
tum  iiurici  futficicntcr  intclligitur  ca- 
dcm  filia  dotata  ad  cifcdum,  vc  pcr  fra- 
trcscxcludaturcx  vi  ftatuti  a  fucceifio- 
ne  paterna  Baldus^Nouellus  dedotc  part,i. 
n«wao.,  Boi  tolui  in  l.Titiocentum  ^,  Titio 


Vxor 
ftdhuc  di 
citur  do- 
cata. 


%ewro  ff.  de  condit, ,  &  demonjf.,  Baldus  i» 
l.nonfine  C,  de  bon,,quxltb.,  &  ibi  .Ange- 
lus,  loannes  Bofcbeius  de  lcgit.nitpt.  lib.j. 
iwww.ip.Tcrtio  exeo  liquct,quod,fi  fta- 
tutum  difponatmulicrcm  non  poflc  tc- 
ftari,nindc  tcrcia  partc  dotis,  vcl  man- 
dat  cam  dc  dotc  leftari  acqualitir  inter 
filios  primi,  &  fccundi  macrimoni;,lo- 
cumctiam  habet  in  vidua  ,  quac  dotem 
rccupcrauit  Fachinms  controu.  iuris  lib. 
10.  c.ip. ,  Silurfler  verb.  dos  num.i . ,  Tuf- 
cbus  lit,'D,  vcrboDos  num.ip,,  crgo,quia 
in  pluribus  doti  aequiualct. 

Limitanda  tamcn  cft  prima  parspri- 
mo  in  hypoihcfi ,  qua  cx  padlis  dotali- 
bus  cencrccur  maccr  doccm  rccupera- 
tam  filijsprimi  matrimonij  reftituerc, 
cunc  ecenimquandiu  non  fucriccifdcra 
rctlituta  fcmper  rcmanebit  in  rationtj 
dotis ,  &  hoc  vtiquc  infauorcm  corun- 
dem  filiorum  Mantica  de  tacit.,&  ambig. 
coHticnt.  lib.  1 1 .  tit.  1 .  num,  14.  verf, ,  &  hoc 
qiiidcm  pcr  tcxtum /n  l,affiduis  verf.excep- 
tis  Cqiii  pot.  in  pignor.  habeantur . 

Secundo  in  cai  u ,  quo  dos  cffcc  rccu- 
pcraca  iniuftc ,  &  rcflicuta  ei ,  cui  non_* 
dcbcbac  rcfticui,quia  cunc  habecur  pro 
non  rccupcraca ,  oc  non  rcllituu,  &  no- 
mcn  dotis,&  priuilcgia  rctinct ,  vt  infl- 
nuat  loannes  .y^ngelus  Bofjius  trafi.  de  dote 
»K»».i  31  ,pcrtcxtum/«/./i  cum  dotemS.i^ 
ff.  folut ,  matrimonia . 

PRiENOTlOV. 

An  dotis  promiifio  fimplicitir  faAa  ante 
nuptias  inuoluac  tacitam  condi- 
tionem,fl  nuptiae  fcquantur . 

SyMMURIFM. 

Dos  indefiniti  promiffa  ftue  a  Tatre ,  ftue  ab 

alio  pro  matrimonio  certo,  inteiligitur 

fub  tacita  conditione ,  fi  iUud  matnmo- 

niumfequatur.  i . 
Sidot  fuerit  lcgatatanquamportio  legitima 

ad  excludcndam  filiam  a  fucceffione  mor~ 

tuo  Tatrc  potejl peti  ctiamnon  initoma- 

trimonio  ,z, 
Legatiim  potefl  e{k  velconditt'o7tale,velpit^ 

rum,fcu  niodaie,&  ad  quosefeSus ,  5, 
Quomodo  pofftt  dignofci ,  an  fit  modale  ,  vel 

conditionalc  .  4. 
Legatum  a  Tatre  reliBum  fiU*  in  dubio  fu- 

mitur  pro  puro  ,  5. 
Lcgatum  reliSum  pueU<e  ab  extraneo  pra 

eius  nupttjs  incertis  efi  conditionale  ,  <J. 
Dos  promiffa  puellx  initis  iam  fponfalibus 

tum  certa  perfona  ijs  diffolutisno  tenet,y, 
Limita  in  cafu,  quo  per  Tatrem  vel  aliumf 

qui  tenetur  de  iure  dotare,  dos  effet  pra- 

mijia.  8. 

Lir 
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Xifnitaetiam  in  eafu,  q»o  f.tmina^cui  das 
fromi/it  f iJ ,  V*/  legaia ,  efiet pauper .  p. 

H£C  promiffio  ,  vcl  potcft  cflc  in 
ordincadccrtum ,  &dctcrmma- 


dicitur  cx  ruppofitione,quod  illudcon^ 
trahacur;  caeccrum,fi  noncoatrahatury 
fcmpcr  ccditprolegicima;  ftatim  impiH 

gnabcris  ,  quia  in  primis  lam  diucrci- 
mus  a  mociuo  prailcnci!»  aJicruoais,  le- 
cundum  quod  ruppooimusfieri  prooiir- 
fioncm  dotis  dumtaxat  in  ordinc  ad 
matrimonium,nonex  aliotinc .  Dt^nde. 


tummacrimonium  cumcerta,  &  dctcr- 
I^pleT  minata  jjcrfona,  vcl  inordincad  matri- 
^2^^*"  raoiuumindefinite.Rurfus  vcl  fuctaelt 

S^j^j^'  af!itti^v«lalia  pcrfonaconiunAaj  cni  datoetiam,quoddo9illapfpnu|rjt,ccda^ 

*  dehapeiiicumhatdocare»  veliiperiQiia  pro  legitima  portione  non  poccft  peti 

cxtranea  ex  rocro  titulo  liberalitacis.  iufimortuoPacrc,quiillampromific,  & 

Rurfus  vei  fa^a  c(l  ancc  qucmcun^ue  wnfiicuic. 

ii:adtecumdenmti)c^&ante/{>oaljUiaL«  .  ProclartoriinteUigentia  huiusaflcr-  , 

yti  poftcademfpQiittlta,  vcl  laltempoft  tionis ,  &  admultos  cafiis  emieleandos»  ' 

traftacum  dc  nupcijs  incundis .  qui  in  h.ic  m.itcriapolTunt  concingcrc,  1^^^!)^"™ 

AsBRTio  i.  Si  nuiio  praeccdentc  tra-  plura  veniuncconfidcranda ,  ii:cundum 

Aata  de  nuptiis ,  nec  inicis  fponfalibm  quae  quandoque  contingit  promi(sum » tionale , 

dosfucrit  indcfiniti:  promilfa  fiuca  Pa-  icu  lcgatuin  clTecc)nditionalc,quando-  &  parii, 

trc,fiucab  alio,  quantumuis  cxcraneo  que  etfc  purum,  &:  modalc ,  quac  certc  feu  nio- 

•-I^>lin-  promatrimonio ccrco promiifio  incclli-  quoad  prasfcns  inilicucum poiTunc non  «^^le  >  ^ 

gicur  fa<aa  fuh  tacita  conditionc ,  fi  nu-  mcdiocritcr  prodclTc ;  fi  cccnim  fit  pu- 

^Ju^Tpa-  '•"'oioni**™  fcquatur,  Scantcnxatrimo-  rum,  &  modale  poteft  pcti  a  priiicipio  ^^fyg 


ttet(&  nium  aoapoceft  agi ,  nec  pcti  dos  pro- 
ob  .ilio  mifla  Thraquel  de  rctraSjcomient. §.z.^lof. 
pro  m.-t- i;m»c4ii«»i.5J.,  TetmsBarbefa  ad  l.fi  ium 
trimonio  dotcm  tn  princip.  nuni.^o.  ff'.  filur.njjmm., 
ccrco,pro  stephmHS  Gratiams  tom.  dijccpt.for.  e. 
Kudi?e;  •  «>n».^l.*'P4€h0Ut4evir.patr.  poteft. 
rur  taCta  p-i>'t.\.c.'^..tMm.iO'j.,  Balduf  l^rtuctius  dc 
fiibt.icica  dotc  part.6.priml.-j6.,  Cafirta  TaloMS  de 
condiCio-  ii^.fdr iwr.difput.p. purUl.l .mim.%,, 
ne,fi  ma-  heUitsdeoblig.ii4l.  part.x.lib.^.  q.jf,  u,to., 
loawes  UngelHS  Boffins  tra5.  de  iote  c.  i. 
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exhibicacautioncdcnubcndo  arg.  l.qid-  iiabeat,] 
biis  diebns  f .  TermiliMs  ff.de  coadit. ,  &  de- 
tnoriji.,S(,fi  incerim  moriacurmulicr  le- 

g.iciri.i ,  JiueqiMin  nubac ,  cx  quo  pcr 

iplam  non  iicut,  quominus  nubcrccdc- 
betle^tamremanereapud  ipfiusniu- 
licris  haBredes  fcr  id»quodhabctur  in  l. 
fi  fmuluH  per  fiieiemmij}km  f.i.ff.  de  le- 
gat.i fi  ver6  cale  l^tunif  feupromiP 
lum  fit  conditionalc,  tunc  antequamu. 
nubat,  nojTipotkt  pcci  pcr  textum  in  l. 
eederedkmjfLieverb.fignif.tic&utterim 
ExprefsccolligicurcxoextucBi.4.$.i.  ipfa  moriacur  ancc  adimpletamcondt- 
0.  de  paSis  ,&  exl.ft  flipuliuUmem  f.  de  tioncm  lcgatum  deficic ,  &  rcmanec  pc- 
iur.  dot.l.inrebits  l.  promutcndo  l.licct  l.  ncshaircdemlcgantis  ,  i'cu  promictentis 
iotis  framtffiog.eod. ,  ncc  incoogrua  ra-  pcr  iexcumtB i^aium  Cje  «mditjt^. 
tioae  h^decermmtur^quandoquideffl»  Qgamobrem  raxta  variosmodos^qui- 
^uod  promircicur  cx  .ihqu.i  cauia  cen-    busporcflcocipilcgacum  ,potcildigno- 

fci,an  fitpurum,  an  vcrd  conditionaic;  4 
fi  enim  dicatur  lego  taii  puelle  centum  i/t  J^uomo^ 
nubat,  intelligitur  purum,6f  modalc,  &c  °?  P^f"?^ 
cunc  pocetl  pcti  ab  initio  etum  ance-  ^g^^ 
quam  nubat»  immoeciamfiadhuc  noii  ^ 
(itnubilis  xtatis  exhibicatamcn  cautio-  conditi^ 
nc  dc  nubcndo,pcrtcxcum  in  d.  l.quibus  naie. 
di^us  §.Termillius  ff.  de  condit.,&  demoifi. 
Si  vcrddicacur  LcgotalipMelCecentiim,fi 
nubat  cunc  cerc6  cenfebicur  conditiona- 
lc,ncc  poccrit  pcti  a  principio ,  &  fi  ipfa 
decedat,antequa  nubat*xemaoetapud 
hKredes  kgancis,  per  textum  rv  l.  Tith 
ccntum  §.  Titio  gcncro  verf.  fi  ante  nuptiat 
ff.de  condit. ,  &  demonfl.  i>i  vcr6  dicacur 
(anteeadem  caufii  videtnr  >  &  vis  pro*   relmquo  tali  puelU  pro  dote ,  fem  pro  ipfa 
miirionis  ccilarc .  Quod  ,  i\  dicas ,  quod    maritanda  centiim,  &  tunc, fi  hcK  dicicur 
promulio  ladca  a  f  acrc  lilise  dc  dote iem-    inooncraAu,ccrtum  eil,  quod  unpprtct 
perincelligatur  iuxta  fupcriusdi£U&-   coocUtionem ,  qua  non  purificau  non 
da  pro  lcgitima  portione  ad  ipfam  ex-    debencur  il!a  cciitum,  vc  probat  Baldus 
dudendam  a  rucceifione^ec  obfitjquod    Hsn^liMs  tradjc  dote  part.6.  frinilc^.q^. ; 
dicacurfiiaaBiQ  nucriiiioniojqua Jioc  fi  v«r6  dicatur  in  vlctan  voluntatc^, 

F  tuoc 


(etur  promitci  fub  condxcionc  calis  cau- 
fie ,  &  cal  i  cauTa  cefliuiie  cenieciur  cefTa- 

rc ,  &  cadcm  promiiGo  . 

Dixi fro  utatrimomo ,  nain,  fi  promiiTa 
ciTcc  proaliacaufa  ,puu  taaquumpor- 
cio  lcgitima  ad  cffccftum  cxciudcndi  ii- 
liam  a  fucccifionc  paperna ,  vel  pro  ali- 
mcntisytuoceciammdcpcndcntcr  ab  ip- 
fo  macrimonio  cdct  coa&rendaj&iuor- 
ruo  patrc  poilct  pcti  >fi  aliunde  alimen- 
ca  non  confcrrcntur . 
dcnd.im  Dixi,/J«r  a  Tatrc  ,  fiuc ab  di»  , .  fim- 
!ilS3ni-  ^xtraneo ,  quia  quoticTcunque^ 

no  mor- ^''P'"''"''^'-'''  c.mfa ,  ob  quam  fit  promif- 
tno       fio,  fiuc  ab  vno ,  fiuc  ab  aitero  liat  ce£- 

fCQ.  . 

PromiflTi 
a  Patre 
eit  ex 
cnola . 
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tllnc  plurimi  apud  Menochium  ie  pr*- 
fampt.  lib.^.j>r/efnmpt.  i^6.  nim.  jj,  verf, 
contrarium  (entiuntcflepururn  ,  vel  fal- 
[  tcmoiod^lej  coquiainiurcnullibire- 
p«ritur,di£lionem  "Pro  importare  condi- 
tionera,  vt  notat  Bartolusin  l.  Titio  cen- 
tHm^.Titio ^enerof.  ie  condit.,&demonjl, 
num.j,  Nihilominus,  ficxcipiaspromif- 
fionem,fculcgitumfaaum  a  Paire  ,  de 
quo  infra  ,  probabillus  cxiftimo  cfle_> 
COndition4le54i</i«  Houeltusde  dotepart. 
6.  prikil.  j6,  num.  l.  verf,  tertius  cafus , 
^oaruuias  inc,    num.  \i.  de  tcfiamcnt. , 
iicnochius  de  pr^fumpt.  lib.  4.  prxfumpt. 
14ri.nMm.14.      &  18,  Rationcm cam 
cfle arbitror ,  cjuia, quantumuis  illa-« 
particula  Vro  ncc  cx  genere  fuo ,  ncc 
ex  dirpontione  iuris  importct  conditio- 
ncm  ,  cxnatura  tamcn  (ua  vidctur  illa 
conditio  inui)lui  in  illo  legato,  fcu  rcli- 
(ko,  quaml(K]uidem  extrancus  lcgans, 
fcu  promittcns  talcm  dotcmad  effeitura 
maripndi  vidctur  habuifsc  pro  caufa 
£nali  nuptias  fxminx  lcgatariae,  fcu 
promifsariac^quod  ctiam  vidcturcolligi 
CX  tcxtu  in  l.tali  ff'.deiurc  dor. ,  &  confii- 
mari  potcft  cxco,  quod  habctur  in  l.pu- 
blicisf.dccondit.,& iemonfi.,\bi  dicitur, 
quod  Ugatum  faftum  Titio  ad  hono- 
remtui  confulatus ,  cum  nonadhuc  cf- 
fctconful,inuoluat  conditioncm  ,&an< 
tequam  fit  conful,  poflit  dccfsc  fubftan- 
tia  diifti  legaii ,  Nequc ,  obefsc  pofsunt 
ca  ,  qux  mox  diximus  fcilicct  efse  pu- 
rum,vel  adfummum  modale  lcgatum, 
qjotellator  dixit  LegotalipuelUcentumf 
vt  tiubjt ,  &  tranfmiici      ipfius  hxrc- 
dcs ,  nipradcccdat  ante  nuptias,  ergo 
cttam  adfummumcrit  modalc,  non-j 
coinliuonaJc  lcg.icum,  quodicitur  Rc~ 
lintfHO  tali  pueiix  ccntumpro  dote ,  frnpro 
ilfiimarit.indii;  pariformitcr  cnim  vidc- 
tur  procederc  didtio,  vt  mbat  &\€t\o 
proilU  mjritanda  ;  Non,inquam,  obcfsc 
pofsunt ,  quia  vt  benc  notac  Baldus  Tio- 
uHlHStraQ.  de  dotc  part.  6.  prtuiieg.  y6.  in 
fin. ,  quando  in  lcgato  dicitur pro  dotc  , 
feu  pro  ipfa  maritandanon  vidcturefse 
onus  adic^um  mulieri,  fcd  ha^rcdi  gra> 
uato,quando  autcm  onus adijcitur  gra- 
uato  ,  tunctotum  explicandum  cft  pcr 
cundem,&  fic  magis  importaturcondi- 
tto,quam  modus ,  quando  vcro  dicitur, 
vt  nubat,oaus  vidctur  fimplicit^r  ap- 
pofuum  inp<;rfona  honorati ,  &  ficpcr 
candcm  cxpUcandum  cft ,  &  pcr  confc- 
qucns  inod.is  magisimportatur ,  quam 
conditio  ,prout  dcclarauit  Bartolus  inl. 
quibusdiebus  ^.TermiUius  (f.  decondit. ,  & 
demonH.  ita  intcUigendo  tcxtum  in  l.  4 
tejlatore  ff.  eod,  tir. 

Dixi ,  fi  excipias  legatum  failum  a  Ta- 


tTA  filit,  propter  fpccialcm  ratloncm  aP- 
feftionis  patcrnaj  crga  iiiiam  ,  proui 
confidcrauit  Bartolus  in  l.  Seius  Saturnims 
ff.  ad  Trebcl.,  (^urtius  luniorconf.  ji^.  n». 
4.,  Mantica  de coniedftris  !tb.  li.tit.  xo,, 
Bddus  inl.x. Cjdc his ,  t^ui  ante  apert.  tab., 
Menochius  de  prxfumpt.  iibA.prdcfumpt.xo\. 
RMm.  1 6.  ,intuitu  cuiusaftc^lionis  indU" 
bio,  an  legatum  fuerit  conditionalc ,  ao 
vcr6  purum  ,  fcu  modalc,prxfumitur 
pro  purOffcu  modali ,  vt  pr£etcr  praeci- 
tatos  DD.  ctiam  nota  t  loannes  Jlngelu^ 
Bo(fiustraB4cdot.c.-j.num.9%.  Dicictiam 
potcft,  vtfupra  ,quod  l^nte  ftatuiocx- 
ctudcntc  liliam  dotatam  a  fucccfsione 
prxfumatur  fafta  illa  promifsio  dc  do- 
te  ad  cffc<.lum  candcm  cxcludcndi ,  ac 
proptcrea  lcgatum  illud  praefumcndujD 
cfsc  purum  , 

AssERTio  II.  Lcgatum  fa^tumpucll^ 
ab  cxtranco  ante  nuptias  nullo  praeuio 
tradatu  dc  cifdcm  pro  matrimonio 
ciuidem  inccrto,fcu  nonalligato  dctcr- 
niinatse  perfonx,fcd  indcAnito,probabi- 
liusctiam  vidcturconditionaic.  Confo- 
natcumijs,  qux  fupradidla  l'unt,dum 
delcgatorclictoab  cxtrancopuellx  pro 
ipfanuritanda ,  &cofdem  vidctur  ha- 
Dcrc  patronos . 

Raiio  cx  co  dcducitur  ,  quia  in  hac 
etiamhypothcfi  onus  intelligitur  adic- 
£lum  hxredi  grauato,ad  qucm  proptc 
rcafpedattotum  explicarc  ,  ergo  iuxta 
fupcrius  didapcr  ipfum  lcgaturo  ,  feu 
in  ipfo  legato  intcUigitur  imporuta^ 
conditio  ,  qua  non  purificata  lcgatura 
ipfumnon  intcUigitur  fubfiftcrc .  Accci 
ait,  quia  cxtrancus  legando  pro  dote 
puellic,  fcupro  ipfa  maritanda  videtur 
habuifsc  reipcdum  ad  tcmpus  nuptia- 
rum ,  crgo  anteeafdcmnuptias  nonde- 
betur ,  &  fic  rcfcrtur  conditionatc  ad 
ipfas  . 

'Dhiabcxtraneo,  nam,n  talitir  fucrit 
lcgatum  a  Patrc,  vdab  alio/:uiincum- 
bit  onus  dotandi  iuxta  fupcrius  di^b)_. 
videtur  purercliAum,  vcl  cx  affcftionc 
patcrna,  vel  ex  Ane  alimentorum ,  vel 
ftinilium  . 

AssERTio  III.  Si  dos  fucrit  promifsa, 
vcl  lcgata  initis  iam  fponfalibus,  vel  pr{- 
ccdentc  tradatu  dc  cifdem  incundis , 
cumceru,&  detcrminau  pcrfona,non 
fccuto  matrimoniocum  cadcm  pcrfona 
promifsio  non  tenet,  &rcdditur  inutilis 
Deciusconf.^^.num.'},  in  addit .Tafchalis  de 
vnribus  patri^  poteftatis  part,  i .  f .  4.  num. 
lO-j.verf  alias  fecus,  Mantica  de  tacit., 
&  amhig.  conucnt.  lib.  ii.  tit,  j  i,  num.p,, 
Francifcus  Molinusderitumpt.  lib.^.  q.  54. 
nMm.5 8 . ,  Romanus  in  l.fi  extranens  num.x. 
ff.  decondtSi,  caufa  dita  , 

Ratio 


5 
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waxio  videmr  militare  pro  condittone ,    per  extraaeiun  dota ntem,quod  ih quo- 
^uando  legatum  hGtum  cft  pro  dote^    cunque  cafu  difiolutt  matrimonij  dos  ,  -s^^ 
iBitisiamfponfalibus,  vcl  traclacttpr»-    fibi  reflJtueretur  ,  in  quo  caAi  'bi- ^jjj^S^ 
uio  de  eiideffl  incundiscuin  ccrta ,  9c    dan  dicicur  ,  quod  dos  ceddi  debec  limiM. 
determinaca  perlbna  ,  ac  quando  £i>    etiam  fi  matrinionium'  non  {uerit  fecu-  tionem 
aumcft  indcKnitipromatrimonionuI-    tum  ,  etiam  fi  hoc  in  ilh  ftipulatione  dUfctata. 
lispracocdeatibus  (pOinralibus,necpr£e-    non  fucric  exprdsum»  &  hoc  ex  prae< 
viotratetncomoercaperibna,  (iqui-    Aimpta  volantate  eontrahentium ,  qui 
dcm  ,  quando  agitur  de  matrimonio    cx  quo  cxprefsc  n.itucrunc  flbi  dotcn> 
jacundo  cum  ccrta  pcrfona  prxini^    rcddi  in  quocunque  caiu  dilsoiutionis 
coffl  eadem  rponfaHbus  videturanimut    roatrimonij,  praemmuntur  li^uilse  ecii 
Iqgantis  rcftnngi  ad  illampcrfbnam,  &    fibircddi,  non  fccutoeodcm  matrimo- 
non  aliter ,  &  vidctur  foruorprxfump-    nio;baDcautcm  ratioj&prsfumpiionon 
tio,  quodtcilatorincclligaturdonare^    miliac tn hypothcfi,  de qua hicloqui* 
pucUseillamdotem  lcgatam  ,  quando    mur,quandoquidcm,cum  nullum  pa- 
jndcfinic^  l^auit  finc  rcfpc^lu  ad  cer-    {kum  fueritappofituiu  rellitucionis,  nee 
tafflperronam,acquandoicgAuitlimi-    appareacde  mente  promittcntium,ad 
taciaddetcrminatam  perfbnam,  fed  ex    alias  prxrumptioncs ,  6c  iura  rccurrea- 
Aiperiusdi£bis ,  quando  legatumeftpro    dam  cft,  &cx  cafus  diucrfitatc  diwerfi- 
matriinonio  indcfiniti,  adhuc  intcUigi-    mod^  decidcndum;  rationcs  aucem  pro 
curconditioaaicj&jion  purificaca  con-    limicacioae  suiduSt»  cxpfcTse  indicanc 
€lkkMieiiuitn*nionijnontbbfiAere,ergo    diuetfam  clle  radooein  de  actranoo 
nee  vidctur  fubfiitere ,  quaodo  &&ufli    promicteniCf  ac  delBane»  &  propieret 
cftpromacriinoaioccrto.  &c. 

HsK  intclligeoda  Ibot ,  Ciue  illud       Neque  aduerfi»  ea ,  qiiz  di^a  funt 
matrimonium  cumcerta  illa  ,  &  detcr-    in  hac  vlcima  aflcrtionc,  vidctur  obfta-  ^j.^  .^^ 
minau  pcrioiu  non  fuerit  fecutum  cx     retextus  m  l.vnica^.accedit  C.dercivxor.  j^j^Qjj^ 
panemulicris,nue  cx  caufa  viri,nuc  cx     aB.,  vbi  dicitur ,quod,  fiextraneusdo-  ^^fjpjqf.' 
cafu  inopinato  morcis  alccrius  ,  quan-    tem  dando pro  miilicre  non  ftipulacus« 
Amolia   doquidcm,  vc  KB^noKxwtTtf^u^s  ie    feu  paausnieritdotem  fibireddi»  ccn- 
jJ^IjJ*'  virib.  purr.  potcfl.pjrt.  I  .c^.hkw.  lop.,  &     fcatur  mulicri  donarc ,  &  muliercm  ip- 
mniieta,  cum  co  loottnes  ^AngcUu  BeffiMs  traiS.  de    fam  ftipulacioaem  fecitle ,  vt  ci  dos  la 
itte  e.  %.  mm.  157.,  ezcraiieiK  docando    huiufniodi  cafii  aecedac ,  ergo  eciam  fi 
cenlccur  habmisc  affbiflinncm  ad  illud     cxtraneus  dotera  promiflcrit  pro  ccrtis 
deccrminaium  uucrmionium ,  pro  quo    nupcijs,  ncc  Aipulacus  fueric,quodnon 
ex  fua  liberaiicace  dotem  promific ,  6c    ccneatur,  fi  nuptise  ilJaB  non  fiiermt  le- 
idcoad  illud  ficilius  rcrtringitur       c.     cutac,ccnfcbicur  illam  promififrc  ^nimo 
enm  dikUus  deconjuct. ,  &  fic  cx  quacun-    donandi ,  &  mulicrcm  itipulationcmL_, 
quecaufadeficicntc,  feu  nonfecutoillo    AciiTe ,  vc fibi  traderctur  cciam  nuptijs 
matrimonio  videtur  oeisaie  eiufdeoi-t    non  fecutis .  Non,inquam  obflarc  vidc- 
icgantis  voluntas  .  lur ,  quia  textus  non  loquitur  dcdote 

Ximitanda  tamcncfl  afscrtioin  cafu,    promifia  tancum  non  fecuco  matrimo- 
quo  pcr  Pacrepi«vci  alium,  cui  ex  diipo^    oiojkd  de  docc  daca  marico  cum  adua- 
iicione  iuris  incumbit  cura  docandi  litaeemacrimonij,adeoqueinhocca<b 
^      pucHam  cfset  illa  dos  promifsa  ,  quan-    praefumitur,cum  non  prsmifcrit  fiipu- 
Limica  cumuis  ia  ordinc  ad  certum  nutrimo-    lacioneffl  1  feu  pa^oncm  dc  eafibired- 
in  cafu,  niuni,  qoia  cum  in  eilHen  fitonnsdo>  daida,oontuliflecumaaimodoaandif 
Str'vcl  '•^"^'  P^cllam,  vidcncur  munus,  ad     quod  non miUtat^^uandOprxcisc pro- 
quod  ccncntur,expierc  pcr  textum  in  l.    mific  eam  oonfateuitnitn  nucrimonij, 
eblifuu  vfr.Cj(rtfor.prom/.,&C(niAqnentarnon    quia  tunc,finiatrunoninnnon  fuerit 
docue     ccnfcnturm.igisvnum,t]u.im  aliud  ma-     lccucum,  vidctur  ceflaiecaufa  promii^ 
do»  eflet  criraonium  rcipic-cre  loamcs  ^wcltfs  Bof-    fionis,  &  proptcrca  hanc  non  obiigare  • 

fmloc.cit.  Ncqueobcfsc  potcJl  tcxtus  Limitanda  vittecur  fecundo  aflertb  f 
in  l.fi  e.vcraneus  jf.de  condit.  caufa  data,  inhypothefi,qua  puella,  cuircliftum_i  Limits 
vbi  vidcntur  xquiparari  Pater,  &ex-  efict  legatum  docis  pro  nutriinonio  eciiun  in 
tcaneut  quoadoQCcm  promifsam  £ani-  cum  cerca  perfonacootrahcndo^  cum  cafu  ,  in 
naB,quaB  apud  vtnunq}  dcbct  rcmanere  qua  prcccflcrunc  fponfalia,efi'ccpaupcr, 
non  fecuio  macrimooio ,  pro  quo  fiiic  quia  tunc  ,ctiam  fl  non  fcquantur  liia:  j^"'^^ 
promifsa ;  Non,  inquamjObcfscpotcJl,     nuptiac,adhuc  videtur  dcbcri  k;^.uurn  ^j^*^ 

Sttiatexcus  ille  cantum ioquicuriquan-    cidempucUac,  &  hoc modo  limuac  fi.t/-  eaecpn; 
Q  ia  ftipuladooedout  nadiue  apfOfir    det  tigueB»  tr^Jedotepart.6.priml.j6.  pcr . 
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injtn,^  cuiu&  limttationis  dupliccm  af- 
fert  rationcm,  prima  ,  quia  dosrelifta 
paupcri  videtur  ruccedcrclocoalimcn- 
torura ,  &  maxime  attenta  mentc  tcfta- 
toris, SccuDda,quia  tcftator  tuncpro- 
prii  vidctur  rcfpcxifle  ad  caufam  piam 
vidciiccc  animx  fuae ,  ex  quo  lcgauit 
pauperipcr  id,  quod  habetur  in  l.  illud 
C.de S<uro[.Ecd,SziXdc)xQC  alibi  fus^  , 

P  R  iE  N  O  T  I  O  VI. 

An  contra^us  docis  fit  dc  iurc  gentium> 
vel  ciuili , 

Var^^ituSyfecundHmquos  potejl  examinari 

titulus .  I , 
Dos  infu4  origine  mte  iura  pofitiua ,  quo- 

modo  confideroHda ,  x, 
Jura  pofttiua  pa^lum  nudum  promiffionis  do- 

tis-vejlierunt flipulatione .  3. 
Contra^usdotis  i»  prima  fua  originc  cratde 

iurc  gcntium  ,  ^f.. 
Duplex  lusgentium  altenmprimfiuum,  altc-* 

rumficuiu(arium,y 
Modo  contraSusdotis  efl  deiure  ciuili .  6. 
Conmnto  inter  partes  ,  <juod  non  jiat  noua- 
tio  per  flipulationem ,  f$ue  tacitam,  fiue 
expreffam  contraQus  dotis  effet  dc  iure 
geutmm ,  7. 

SEcundum  varlos  flatus,  fccunduni 
quos  fumipotefl  dos,  diuerHmod^ 
poicll  refolui  titulus  propoGtus  ,  Pro 
quoaducrCe,quod,iicuci  matrimonium 
ipfum,  cuius  incuicu  dos  conflituitur,fe- 
cupdum  diucrfos  (latus  potcfl  confidc- 
rari ,  fcilicet  primo  rcfpeftu  prims  in- 
ex.-imin.v  uentionis ,  fecundum  quamcft  dc  iurc 
ncitulus,  diuinonaturali,cuma  primordio  inlli- 
tutum  fuerit  a  Dco  in  Paradifo  terreftri, 
vt  habctur  inc,i,dc  voto  infexto,&  Gc- 
fitfts  pr;mo,  fccundo  rcfpcdtu  progrellio- 
nis  poll  flatum  nacun  lapfa; ,  pro  quo 
gcntcsfinelegibus,S(moribusviuebant, 
&  inquo,  vc  rcfcrt  Tullius  mprincipio 
lib.  de  inucntionc  nullus  agnouit  lcgiti- 
mas  nuptias,  nec  cercos  qunquam  inipc- 
xicliberos,cum  vxorcs<;ommunes  habe- 
rcnc,inquolUcu  diccbacur  dc  iurc  pri- 
masuo  gcntiurai  tcrcio  refpcitu  ciufdcm 
progrcilionis  vrgcntctamcn  prudcncis 
rationis  didamine  ,  fccundum  quod  , 
ficuti  rcrumdominia  fucrunt  diuifa,ita 
&  mulicrcs,quatci)us  vnufquifquc  ha- 
bcrct  fuam ,  vt  progrdfioncs  farailia: 
confcruaj'cntur,&  ccrtiorcs  cflct  liberi ; 
atquc  hoc  pafto  matrimonium  diccba- 
tur  dc  iure  gcncium  fccundario ;  ica ,  & 
ipQi  dos  in  roultiplici  ilacu  poi&c  fumi ; 


1 

Varij  fta- 
nu,  lecu- 
du  quos 
potefl 


&  primo  refpcdlu  originis  ,  quia  tunc 
cancum  habcri  caipic,  quandodc  codcn» 
iuregenciura  fecundario  macrimonium 
fuicrecognicum,&ordinatum  ad  bcuios 
morcs  cum  rcftridionc  ad  vnam  dum- 
taxac  vxoremadcumcffeftum,vconcra 
nucrimonij  fuftinerencur .  Sccundo  rcf- 
pcitu  progrcflionis  ,  quaicnus  poftca 
adtioncs  fuerunc  indudx  pro  cadcmex 
ftipulacu  ,  fub  qua  racioncplurimi  vo- 
lunccflcdc  iurc  ciuili . 

Porroaducrccquodconfidcrata  do* 
tcinfuaoriginc ,  inquaadhuc  non  vi- 
gcbanciuraciuilia,  vcl  haec  crac  incdc- 
brationc  concradus  matrimonialis  cum 
tradiiionc,vcl  pcr  fimpliccm  promilUo- 
pcm  docandi;  fiecenira  cunc  cflcccum 
fimplici  promiflionc  docandi,non  di- 
cebacur  dos  ,  ncc  concra£kus  docis ,  fed 
pocius  paCtum  dc  docando,ca  propor- 
tionali  racionc,quain  donacionc,  qu» 
incipicbac  aconucntionc  pocius  diceba- 
tur  ricri  padum  dc  donando,  quam  ficri 
donacioncm  Bartolus  inl.fin.ff.de  condit. 
obcauf.,  &  inl.iuris  gentium  inprincip.ff. 
dc paQ. ,\ndc  in  hac  hypothefi,qua  cunc 
dos  eflct  uncumpromilTa  ,non  pocerat 
per  maricum  agi  aftionc  cie  docc, cum 
talis  promiiGo  remanfcricinfimplici  no- 
mine  conuencionis ,  fcu  nudi  pafti ,  cui 
ius  ciuilcnon  afliftcbac  l.iurisgentiumf, 
igitur  nudaff.depafi, 

Succefliuis  poftca  temporibus  inj 
progrcfsionc  confpicienccs  legislacorcs 
scquum  maximc  cflic ,  vt  maricus  cx  vi 
illiuspromiflionis  polTccagcrc  aducrfus 
promiliorem  ad  cam  conlequcndam  in 
ordincadoncra  nucrimonijfuftincnda* 
&  nc  vxor  rcmancrcc  indocaca ,  vcftic- 
runt  tale  nudum  padum  iuris  miniftc- 
rio ,  vt  habccur  in  l.ad  exccutioncm  C.de 
dot.promif.,  &  vocacur vcftimcntum lc- 
gcsauxilio  Olofa,  &  Bartolusinl.iegitima 
ff.de paB. ,  pcrquod  cciam  induxcrunc 
tacicam llipulacionem  pro  doce ,  quan- 
tumuiscancum  promifla ,  vc  habctur  in 
l.ftqutsargentufnC ,dedotib.,  &  pcr  Barto- 
ium  in  d.l.iegitima,  &  l.  iwris  gentium  in 
princip.  ff.  dc paii.  ,  &  in  l.fin.  ff.  dc  condit. 
obcauf.Dc  hac  autcm  cacica  ftipulacio- 
ne  a  iurc  ciuili  indudla  cam  rcfpc^tu  do- 
tisdandas,  quamrefticucndxfublau  in 
tocum  rei  vxorix  adione  conftac  exl.i. 
in  princip.  ,  &  in  %.fcdvt  pleniusC.  de  rei 
vxor.au.,  &  §.fuerat  Jnflit.  dca{l. ,  atq; 
hxc  ftipulatio  in  fauorcm  viri  circado- 
tcm  promiflam,  patct  cx  d.l.i.  C.de  rei 
vxor.  aB.,  &  d.  §.fuerat  Jnftit.  de  aS.  , 
&  in  fauorem  vxoris  ad  candem  repc- 
tcndam  ab  ha:rcdibus  mariti ,  quando 
fuit  conftituta  per  cxcrancum  iinc  pa- 
ctojvt  foluco  macrimonio  fibircfticucrc- 

tur 


2 

Dos  iic 
fua  ori- 
gine  apte, 
mr.i  po- 
fitiua-^ 

auomo- 
o  confi- 
deranda. 


3 

lura  po- 
fitiua  p.i- 
dhim  nu- 
dum  pro* 
miflioois 
dotis  vc- 
fticnmt 
ftipula- 
tione. 
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tsxt  pcrtcxmm  indj,i.§.jccedi[  c.de  rci  dos  intelligcrctur  tndiu  iii  illortitu- 

v^ror^^.His  AcproiiutiuaJup^iitisfit.  prinuc  inuentionis,  riccemmdlctdum- 

A88ut](>I.O>acraAiit4ocis  inpd-  ta]atpi(«ufl4|Nr«a,qii«iuprajiatt- 

4     ma  Cu^origiae  crat  da  roero  iuregen-  uimusjnon  habcrct  propric  rattODeau 

Contric-  xium Baldutl^^fiieUustrtUi,  dcdotepart.s.  dotis,fe4dumtaxat  pattum  nudumde 

tus  dotis  Tjfff.cxprjediQisomnibiUtBartolminrMb^.  docandO|CuinoncoQcederetura^ci- 

fu.-ioriTi^ /o/ff.  matrim^iomus CmfeaiMs  dcdote  uilis  pcrtextum  in UiBrisgentiiim§,igitmr 

ne  er.it '  P*'^ • ' •  7-  5 •  «''w  A"*'*»» mTitg^tima in  mida  ff.  de  paSis ;  concedebatur  tamcn 

de  iure  1,  col.  f.  de pa^,  ^iMo  dc  dotc ,  (juandodos  fucratconfti- 

geiKJUm,    £xpre(i$q  coU^turexEexcu/a  l,e*s£,  tuta  per  tradiuonem ,  per  textum  in  f, 

ie  C4p,  «fiMM.  quem  texnun  aflerit  cfte  fiterMt       4e  «&.,qu9  vtique  acfcio  crac 

-jj^^  fingularcm  BuUus,  &  Campeggius  dc  dote  bonce  fidcly  Vtboi^  OOCtt^^/n  *tfrf.5. 

goas,    tioaem  pr8fait»alleitiaam  ratfonem  AsssRTioILQgaiiittjicofitra^a»- 

adducit,  quod  dos  non connuraeretur  tis  originalitcr  fit  de ture |^ciuro y at- 


tentis  umen  modcrnisiurTbus,  (ecun-  Modo 
dimiqux  acflio  de  docc  fublataeft ,  &  contrac- 
transfufa  in  llipul.icioncm  fiuc  cxprcf-  cu$  dotia 
fam,  rmetacicam,clldcmrcciuilii»ji(jVi  cftde  iii^ 
TisMellMS  dc  dote  part.^.  verf.  ex  prtcdiSis  w  owK» 
omnibns,  loamcs  Campeg^iiisded9tef^ar$,U 
q.^.verf.limitaejfe  verum . 

Exprcfse colligitur  ex  l.  ex  diucrfo  §.  i . 
tbiutre  cmliff.fomt.mgtrm.,  vnde  inhac 
fuppontionc  agerctur  tanntm  ex  ftfpu^ 
latu,  quod  induilumcft  ci  lurcciuili 
dtuQtaxaCt  vc  patct  ex  d.  §.  fHcrat  b^it» 

H3Bc,qua:  dicuntur  fub  hac  affcrtro- 
ne,proccdunc  aequi  tam  rdpeau  dotis 
dandaB»quafflreflituQKUipropcertaci- 

quinimmo  apud  Laccdemonios  lex  Li-   tam  ftipulacionem  hodic  mduflaro  de 


incer  contraAus  mris  ciuilis ,  qui  con- 
numeranturperj/o/am  im  l,  txhocinref. 
de  iufl. ,  &  inr.  Hoc  ctiam  cxco  euinci- 
tur,  quod  antecedenccr  ad  iura  ciuilia 
ia  vfu  ciat  jpofita  docis  con(licutio,quod 
videtur  innnuaflc  Camillut  Borcllus  ifu 
fMmmadecif.part.j.  titj^.  amm.^.ad  i^., 
&euincicurexcmpio  Rachcliis,&LiaB, 
DfO  quibus  in  dotem  lacobo  pecencilta'» 
banus  Socer  dedit  oucs . 

Ncquc  obcllc  potclh'luod  apudGcn- 
tes  antiquicut  non  extitehc  huiuimodi 
vAn  ^candi  ff  minas  iqearum  uupdjst 
prout  tcftantur  ^iflotcles  lib.  %.  ToUti- 
torumcj6.  Straba  Ub.i^.  <jeographi*,Hero* 
deGrecis,  Indis,&TracibuSii 


curgi  vetabat  dotes  fixminisconftitui,  vc 
.  rcfcrt  Tliicarchus  in  vita  eiufdem  Licurgi, 
juscml  ^  ^P<ip^'hcgimtis  laconicis ,  &  Tlut^ 
eium      Ditlogo  de  legibus  fcriptum  rcliquit,con^ 

fruumforc,  vt  in  bcncordmacaRcpu- 
iica  lcxconliicucrctur,  vt  ncmini  lice- 
recdotcm  darc ,  vcl  accipere .  Non ,  !»• 
quam ,  obcHe  potcll ,  quia  ad  fummum 


s 


cerurrL* 
priin^uijj 
alterura 
lecmHkt 


iure  ciuili  fublata  in  totum  rci  vxorix 
a<ftionc,adeoq;pro<;cdunttam  inordi- 
jKa4dotcmpro0u%Beajigeadaro«cum 
tnodo  tal»  ooncradus  fit  municus  iuris 

auxilio ,  quam  in  ordinc  ad  dotcm  da-  Procedit, 
tamrecuperandamiiaMiKf!I<$iirZhufrd^.  '•ue  rcf- 
rfr  dote  part.).  pertextum  M.t.  j.f.  ac-  f*^^^ 

cedit  (^,  dereivxor.  aff. ,  vndc  ctiam  fi  "' 


tis  d.-m- 
<iue 


fiaec  prcKcdunc  acccnco  primseuo  iure    dos  miUieri  dfct  confticuta  per  cxtra->  ng^g^ 
centium,  fecundum  quod  homincs  finc   ncum  finepoAo»  vt  loluto  macrimonio.  dx . 
fcgibus,&  moribus  proccdcbant, &  in   fibi  rcilitucrctur,  polTct  eadcm  mulicr 

3UO  vxotrcs  communcs  habebant ,  vn-  eodcm  dilToluto  agere  ex  iiipuiacu  ad 
e  via  filii  kgioini  poceiant  d^nofti .  candem  habcndam,  quia  fingitur  hodic 
Cxccrum  attcnto  iurc  fecundano  gien-  talem  mulicrcm  fuiiTc  ftipulatam  a  vira 
tiu  (icut  fuit  indud^um,vt  nngult  fingii-   dotem  prsedit^im  fibi  reddi  ^ 
las  vxores  habercnt,congruc  etiam  tuic      Assbrtio  III.  Si  intcrpartcselTctac- 
indudlum  ,  vc  mulieribus  nubencibus  cum,quo4noniiatnou;uiaper  ftipuJa-  v^/Zcx 
dotes  contlituerentur  ad  fuftinenda^  tioncroexprefliam,  vel  cadtam  tam  ex 
Oneramatrimonij;  &  Refpublica:  bcni    partcmulicris , \  cl  viri.rcnnncrct  intcr  quod  no 
ordinatsi  infUcucnmc,^  vc  dotcs  cooUlU-  concradus  iiuis.  eentium Xu  cxprcfsc  jbac  oo- 
tuerentur ,  vt  atlioerentur  bomines  ad  JtaUw  t^giiettiu  £■  iotc  ftrt.z.  verf.  ex.  vifi^io^ 
matrimoni.i  contrahenda ,  vt  fobolcs  prcdi(lisomnibttsconcl.^^Bitrtmittin\,^m^^ 
procrearcncur,  &  ciuicaces  liberis  reple-  ^aria  ff.ft  cert.pet.. 

rentur ;  cum  difficili  muliens  abique      Ratiaex  eo  dedttcitur,^pua  cdlanti-  jein- 

dotemarit.\rcntur,  prournotant  7onf4-    bus  iuribus  ciuilihus  dos rcmanct  io-.  re  gen- 

prim;uo  fuo  iurc,fedprimzuu  iusciul- tium» 
dera  eftius  gcntiumpcrfupcriusproba- 
ta  ,  crgo  &c.  Neque  arbitrcris  cx  par- 
tium  conuentioac  aoajpoSc  Ixdi  lura 
in  fttppofidone ,  qui  ciiiiUa  difpnmmria  de  ftipalatioac  ta^ 

cita 


dos , 
contrac- 


ttcUa  depaB.  nupt.  cLauf.%.g^oi^l.part.  i, 
Wim.^.ytIeria^iMS  defideiif^e.j^mm^fi^ 

^lexander  conf.^6.  mtm.^^.  vol.^. 

HaK,qu;  m  iiac  ailertionc  dicuntur,^ 
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citt.i&C9.ilOtiei;  Non,inquara>arbitrc-  vt  (ic  Tranot.  IIl.  num.6.,  &ffqq.  dc  ni- 

fi^qiiaiidoquidem  liuiurnicxli  iura  po-  turacontra^uin  bons  &dct »  &  ftrifti  l 

ihmaduilia  difpoocntia  de  ftipulatione  hiris,noininatoruin,& innominatDram,  Quid  fic 

indu£laru:u  iii  f.iuoremcontrahentium  &  dccorum  diffcrentijs,  adeo  v  t  nomi-  contr.ic- 

ad  £iciliorcm  icilicec  eiufdan  cxaAio-  ne  concraAus  bon»  fidei  ille  veniati^ui  tus  bonz 

nem,  &recuperationem ,  vnde  noneft»  excludicquemcunque  dolum » 6e  mali-  A^fL*  ^ 

cur  ipfi  contr.ihcntcs  non  polTmtcirdcm  tiam,&:quamuis  in  quocunquccontra- 

ccdcre,6c licuti  in contraftibus  alijs  pof-  Au  dcbcat intcruenirc  bona  tidcs,&  cx-  *  * 

funt  ijdcm  contraiiences  legem  (Ibi  fta-  dtuli quicunque  dolus,inaliquibus  ta* 

tuerc,vbi  iura  nonobfillunt,ita  non  cft,  mcn  contraftiDusfpccialitcrrequiritur, 

curinhocnonpofsintctiamccdcre  luri-  m  quibus  intcrucnicntc  dolo  vcniunt 

bus  >  &  piimaBtto  iuri  ie  remittere .  In  vfura:  cx  mora,&  ludex  poteftarbitrarf 

hac  hypothcfi  autcm  non  poiflen(  am<  quid  (it  rclHtucndum  Glofa  in  l.  aBtonum 

!)lius  contrahcntes  agcrc  ex  ftipulatu  ,  Ji^it.  ie  afl.  Nominc  autcm  contrac- 

cd  dumuxac  cx  prinueua adlionc  d<Lj  tuumftri^iuris  vcaiunc  illi,in  quibus 

doteJlfC  omnialaticomaiendat^d/diitf  ludexnonpotcilarbitrari.fed  dcbetftri- 

TfoMeibttiedotepart.^.omiiinoviieti^.  {^\(s\mh  intcrpretari  l. /luidquid  ad^itt- 

g  ~iid.x'tf.  dr  -verb.  oblif. ,  &  in  ijs  contrac- 

.PAiBNOTIO    VII.  tibus  vcrba  dubia  mterprecantur  con- 

tra  proferentem  /.  veterlbus  f.  de  paSis .  Qmd  no^ 

AnoootradtttdotttfiCJiominatus,  an  Reliqua  difcrimin.i ,  quae  mterccdunt 

iiliiominanu,anboaaBfidei«  iaterconcra&usbonsfidei»&ftriaiiu-  ^  ''"'I' 

anftridiiuris.  Th,ridczfudGlafmi»d.i.aBimmin- '^^' 

ftttje  aS.f  vbi  ctiam ,  &  in  tcxtu  numc- 

SFMMjlKiyH,  rantur  onmes  contraftus  bons  hdei 

Nominc  cOntraAuum  nmninatQrum-. 

Mxpomtur,quld fit contraSushorut  jidei ,  &  veniuntilli,qui  iam  cv,communivru,& 

ftriBi  iuris,  &  quid  nominatus ,  &  iwto-  modoloquendi  proprijs  gaudcnt  nomi- 

minatus .  i.  nibus,  &  pariunt  acflionem  eiproprio 

tAttento  iweprim^tuo,  fi  dos  coniiot^atur  nominc;  Nominc  innominatorum  vc- 

cwn  tradttionc ,  eft  contratius  nomiu-  niuntilli,  qui  nongaudcnt  proprio  no- 

tns,  %.  niine,&nonpariunta^onem,nifiprz> 

'jGtentoiiireprimxiio,ftine£peritkfrm^'  fcriptis  verbis .  Hi  contradus  perillas 

•  /!oj)f ,  f/!  imomnutus .  5 .  voccs  exprimu  ntur  Do  vt  des  ^  Do  vt  fa- 

t4ttentis  iuribitt  einUibus  ,  fiue  inetperit  k  cias,  facio vt  des  ,  facio  vt  facias  ,  iuxta_, 

traditim^iprm^^efiemrtSus  tcn\iminljMiiraliti.fedfifacioff.deprM- 

MmoMtitf.  4.  fcript.  verftis. 
Dos ,  fiue  incipiat  ^tradititme  f  finekfr^       Assertio  I.  j\ttcnto  prxcisc  p;  imx- 

n^mejtficmra&u  hem  fidei,  5.  uoiure>  dos  incipiat  a  traditionej  vel  ^ 

txtraneus  ,  mjmm  fmum  emfiiiHit  cum  traditione  coniungacur,eftcontra-  ^^„^„^0 

'^xois  adipfimrepetitieiimperBmolm  £im  nominatus  Bartolus  in  l.  lc^itimain  ff. 

lit  aSim  hmifidei.6.  depaS.,  &  in  l.iwrisgentium  in  fin.  priticip.  nixuo , fi 

1«  urnun  dititwr ,  tpmd  agat  oSiMCj  f.  eed.tit.,  Eddttt in  l.adexaSionem  circa  dos  cft* 

ftriSliiuris  .  7.  princip.  Cjedetitprom.,  &  in  l.legcm  Cjde  niunga- 

Soiimntiir  rationes  addua* pro Bartolo.  8.  paQis,  &  m ndf.C.derer.permut^,  &  in  l. 

TtUTffdmpidmittefidmmfibireddi ,/l  fimCAea8.,^«Uig. y&inlupii aUena 

a;rcrct  ad  repetitionem  dotis  ex  mortc^  $.  quanquam  ff.  de  negot.  gcfiis  ,  Toannes 

fiLi£,agerct  ludtcio  firiQi  iuris .  p.  Campcggius  dedotepart.i.  qj6.,BaLdus  >(p- 

Mr,  qmfiipidatMs  efl  dotem  ftbi  reddi,fi  wdlmdedetefm.^, ««/. exfnMUOit  tm" 

ggeret  ad  repetitioncm  eiHfdem  ob  mor-  nfhns . 

■9mmaritifageretalliattchonit^dei.\o.         Ratiocx  codeducitur ,  quia  dos  pro 

S^mdo  competit  oBio  bomifidei  veidimt  illoftatuprimxuogaudebat  proprio,& 

fm&ns  etimmetitm,  11.  elcganti  nomine  docts  ,  &  ooaciedeban- 

tur  propriac  aftiones  eic  titnlo  doCB  , 

HJBCctiamcontrOuci-ri.i  dirlmi  po-  prout  cuincitur  ex  l.-unica  C.de  rei  vxor. 

teft  velactentoiurc  pnmxuodo-  «^.«qusnodotrans^ae  funcin  a^io- 

tis ,  quod  diftumcft  eflc  iuris  genctum ,  nem  cx  ftjpulatu,  ergonooeft » curdica 

vel  attcntis  iuribus  ciuilibus  coadiu-  nondcbcat contra(ftusnominatus, cum 

uantibus>  &  induocntibus  tacitam  ili-  onuicsconditioneshabucrit,qux  ad ra« 

pulationem .  tionem  contraAus  mmiDati  requiruo^ 

Pro  folutionc  recole ,  qua;  didta  funt  tur  fecundum  communem  inriuffl  ,  & 

tm.i.fub  tit.Contf^i^  i-deeontraQibus,  DD.  acceptionem. 
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AssBRTio  n.AiteiMoeodempriiiue*  der^iK^f^fniwyqQoddecontTieiihxu 

}     uo  iurc,  fi  dos  incseperic  a  protnirsionc  innominatis  dicinon  potcft .  Tandcin» 

Attcnto  cft  concraiftus  ad  fummum  innomina-  quia  habct  proprtumj&dcgansnomcn 

iure  pri- tus,&noncgrcditurrationcmpa£lina-  diftinftumavulgarinominccontra&ut 

mzao,  fi  di  BoUhs  TUfdbtt  »4B,  de  dofcfart.  Uuris geiuinm  ff.  de pt^ts ,  6c  ex  todcai  . 

incxpent  verf.ex fr4tmHsmirikm,Bm9imi»l4»,  dimr 3i&iod,Uiiris gentimi^fedcignim^ 

^St^ll  ff'  '^^  "^'^'^f^  >  &Lkrkpmim  d«,  &GtcfaiHrHb.  f.derermpenma. 

Sntric-  iHPrmif. ff.de uaais.  No|ueobdrcFoceft,aa£kn^ 

tusmno-    ManoeieodedueRttr,  quuexvnt-i  moodtraaibuanonunitisaecuraftioeK^ 

parte  ,  quando  incipit  a  promifsione ,  proprio  nominc  corundcm  contraftuu,  A^iio.  «r 
leu  conucntione  potius  dicitur  padum      io  coauaAuempQoms  su&io  cx  emp-  ^>  pul^ru 

de  docanda,quam  dos  ipfa,  ficuu  quan-  to ,  ibcieiattt  pro  Kido;  commodati  ex  ^"^?^  V 

dodonatio  incipit  aconuentione  magis  commodato,&  fimilibusjindotis  autcm  "qjj^  *^ 

diciturpadumclcdonando ,  ^uamdo^  promirsionc  dctur  tantum  adio  ftanii-  ^/atg» 

iiatiot{>ra,vtper  Bm^bmhtdXfii^f.d»  uus  modernis  iuribus  ex  ftipulani  per 

eondit.  ob  cattf.,  &  l.  ittris gentinm  in  frin-  tcxtum  in  l.  vnica  Q.  de  rei  vxor.  jH.  m 

cif.ff. de paQ. ,  cx  alia  promilla  tancum  princy.  vcrf.  rei  vxori* ;  Non ,  int^uam, 

dote  uaritti  ckra  lli|Hilatioiiem  non..  obefle  potcft ,  quia  aaio  ex  ftifwUini 

potcrat  olim agi  per  virum  adtione  dc  fubrogata  cfl  pro  a(^ionedcdote,qus> 

dote ,  cum  calis  promifsio  remanfcrit  in  cimafortior  fit,non  transfcrtcontra^um 


fimplici  nomine  coaucntionis ,  feu  psUki 
nuoif  cuiiusciuilenonafsiftebac  l.inris 
gMum  f.  ^itm-  nudtt  ff.  de  paBis ,  &  ibi. 
$wrt9lus  in  princip. ,  ctgo  Qcc. 
Ambrtio  lU.  Acseacis  iDfibuschiili- 
4     but  induoentibus  tacfeam  ftipufacio- 
Attentis  ncmfiuc  dos  incipiat  a  traditionc ,  fiue 
iuribus    a  promifsione^inducit  rationem  contra- 
ciuilibus,  ^us  nominaci  Baldns  '{{oHellHt  rr«9«  tft 


ab  effe  nominato  ad  eHc  innominatum. 

AssBRTio  IV.  ContraAusdotis  fiue^  j 
incipiatatraditione,  fiueapiomilsione,  Eft  ton- 
regularitereftbonaBfidciSAWw'>(p<tf//tti  - 
traS.dedotepMrt.^veif.t  &(irf4boef^^ 

Exprcfse  colligitur  ex  l.i.  §,  frd,  &  ft 
non  ignoramus  C.de  rei  vxor.  atl.y&^^M- 
rm  li^it.  de  aS. :  atq;  hoc  cxceiidlnit 


fiueincf-       p^rr. ).  verf.ptfie^^vero  de  imregeit-  non  folum  in  ordine  ad  mulierem  pro 

^^■^f.  fii^  primdtuo  pmdo  mte  medium ,  tomtes  doce  foluta  rcpeienda  folutomacrimo-  .     ■  - 

ne  fiuei  Cumpc^tus  dc  dote  part.  i .  f .  6. ,  Bartolus  nio,&  ad  cius  haircdes  per  texcum  »« j^lSooff 

mauC'  inl.tHnsgentitm  tn  prtncip.ff.  depaS, ,  &  fed,  &ft  m^iunoftefyt^iavaf,  enmenim  cnincm. 

&ne  eft  inLfin.ff. decandit.  ob  catifam .  in  ordine  ff.  fdi».  mgtrim. ,  (cdeciaminordtne  ad  tes  «fler- 

nomm.i-  addotem,quaBincipit  pcr  tr.;dicioncm,  Patrcm  prodotcprofcdtitia  pcrcundcm  uutt  • 

vix  videtur  eAcamoigcndi  iocus,  cum  Dcxcum.  itcm  indote  communi  Patri* 


ctiam  fic  pcr  fupenus  diAa  oontraAus 

HOminatus  cx  primxuoruo  iurc  dciurc 
glBntium .  Duhculcas  folummodo  vide- 
turquoad  dotcm  ,qux  incipic  iproinii^ 
fione,  inordine  ad  quam  fic 

Probatur  aliertio,^uia  iura  ciuilia.» 
modo  promifsionidocii  induUenint  re- 
mcdium,  vt  pofsic  agere  maritus  ex  tali 
promifsione  dotis  veftcndocale  paAum 
nudum  iuris  miniftcrio  pcr  textum  in  l. 


Hc  fiUaB  ,  namficuci  Pater  babet  firiut 

cxercitium,&  nonfilia,vthabctur  »«/.i. 
f.fin.ff.folHt^matritis.^  ica  eci.imhodie-» 
rolushabebitexercitiumdite  aAionn 
cxftipulacu  pcr  tcxtum  inl.  i.§.fed  hoc 
ex  rei  ^  Itcm  in  ordinc  ad  maritum  ad 
dowpfonuffainef%endam  e^  wlga,- 
cis  iuriDus,  &  communi  DD.  conrcnui . 

Neque  obeiie  poteU ,  fi  aficratur,ac- 
ciones  ex  ftipulatu  cfle  ftri^  iuris  por 


execMtionem  C.dcdot.  promif^,  &  vocatur  ca^  qusdoQuimus  tom»i,pA  tit.Coittrd- 
veftimcntum  lcgb  auxilio  Arfofar  hi  l.    8m  t.ieem»raS.,  vt fieVrmiotJt^.mtji.  g 

legitimaf. de p.ifl .,\bi  autemcft  auxjliii,    a«ftioncs  autcm,quaeconrurgunt  cx  do- 


fcu  vcftimcncumcx  iegis  auxilio,ibi  cft 
oottcraAus  iiominatns,cum  iura  eidem 

afsilUnt  pcr  a^tioncs  ciuilcs  ccxtus  m  /. 
Rntibnes  i.^.depaS.,  &  i.iegem  lo.  C^eod.tit. 
pi  o  ader  Deuide  hoc  idem  euinctcur  exLvHietim 

princip .  ff.  dc  rei  vxor.a5.  ,  &  ex  §.  ftierat 
inflit.de  a£l.,& l.adcxaCltoticm  C.dedotts 
prom^. ,  tt  quibus  iuribus  conceditnr 
aftio ,  quodproprium  cftcontra^ftuum 
nomuiacorum .  Kuriui  ex  docc  cciam 
re  intcgraiioad«tnrpBiiitentia,necpo- 
tcft  quifquamexea  promifla  refilire,  & 
exea  dacur  viucapicadicoaditio  l,  i.ff. 


tc ,  modo  transfufs  func  in  (Upulaoim 
pcrca,qux  inpracedetttibnsoommen- 
dauimus;  Non  ,inquam,  obcflcpoteft  ,  Afiio  ex 
q^uia  licct  liipuiacio  exprcfla^  &fimpli-  iUjpubtu 
cit&r  fumpca  ficcx  oonCrafttbi».  ftn^  mo|*^ 
iuris,  ftipulatio  autcm  tacita  induifla  ^P***!^' 
aiure,  ficfubihtutalocoaitcriusa^Mo-  ^J^Mri' 
nis,quaBeft(ccundum  febOMcfideiy  ^  eft  '  ' 
in  &uorcm  macrimonij ,  non  egreditur 
apropricucibus  talis  a^tionis  ini;$po> 
tiiUmum,  quat  fouorabilia  rune  ,  quan- 
doquidan  iura  voiuerant  lobur  ad 
dare  ia  ordinc  ad  coniccutionem  docis , 
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nonautcm  iuraaunuercciufdeffldocisV 
-  DiiHcultas  rolum  aliqua  hic  oritur , 
Sln,  n  pcr  cxtrancum  conllituca  fucric 
dosmulieri ,  dum  agitad  repetitionem 
eiuTdeniiasat  a^aneftri^  iurisj  an  vc- 
r6  adione  bone  fidd  ?  Bartolus  i»  l.  fi 

conjlante  inprincip.  in  cj.j.fccundx  p.irtis  (f. 

ft^.  mtrm. ,  tuftinet  etiam  cx  pane^ 
oxtrandrepetftBdotemeire  bon^fidei » 

non  ftrifti  iurisadioncm,&  contraifkum, 
quod  pluribus  cotutur  cutnccrc  ,  6c 
primoex  texcu  i  n  i .  f  fed  vt  pUnii$s  C.de 
rcivivr.al}. ,  vbi  conceditur  adio  cx  fli- 
pulatu,  fiuc  mulicr  ipfa  dcderit  dotcm, 
iiucaliusproca.Secundo  ex§.  fuerat  In- 
flit.dc  a5.,  vbi  dicitur  aftiocx  ftipulatu 
clk bonae iidci  apud  qucmcunque  flt. 
Pn>  clariori  pmfentis  ditBculcatts  dH*- 
cufnoneaduertendum  eft,anexcraneus 
dotcm  conftituens  mulieri  ftipulactts^ 
foeric  cam  fibi  rcddi  foluco  matrimo». 
nio^an  verb  (implcx  padum  iniueritr^ 
vei^nihildctali  rcfticutioncflbi&ciiDn- 
da  dixerit .  luxta  huncccrtium  fcRrum 
nuUa  eft  difticultas,  cumpraBTumaiur. 
iuxtafiiperias  di^  illam  cfotemconftt-* 
tuiffc  animo  donandi ,  adcoa;  nullum 
ius  habct  repctcndi .  luxta  lecundum 
agcrct  per  aftionem  ptcfcriptis  verbis 
pcr  tcxtum  in  /.  i .  §.  acccdit  C.derei  zixor. 
08.  i  luxuprunamagcrctpcxftipula- 
tiooem;  an  amem  iudt(clam  ilhia  five 
ex  ftipulatu, quando  intcrcclTit  exprcffa 
ftipulatiojiiuepncfcriptis  verbis ,  quan- 
dofblum  inteiceffit  nudum  paftuin ,  fic 
bona:  fidci ,  an  vcr6  ftrifti  iuris ,  id  cft, 
quod  inpra:fcnti  controucrtitur.Sencio 
quomodocunque  agac  fiuc  ex  ftipulacu, 
{luc  pixfcriptis  verbis  iudicium  ciTc^ 
itnduurisquoad  ipfum  cxtraneum  rc- 
petentem  CUfa  nr  l.fin.  in  pnncip.  fupcr 
veih.,iieceogitur  ff.folut.  matrim. ,  Baidus 
'ifglieUusde  dote  part.  4. ,  Bmolns  ini.de 
diM^one  ff.  cod.  tit. ,  &  ibi  T^.HKHmmir 
tir.  Raciocft,quiaqaocunquccxalle- 
gatis  modis  agat  extraneus  ad  rcpetcn* 
dam  dotem,nullus  fauordocispoteftei- 
dem  aififtcrc ,  quandoquidem-  £iUOim 
orones,&  priu  1  icg  a  fuerunt  induAa  in 
fauorcm  dumux.u  mulieris  vel  viri ; 
nam,  vc  benc  notac  Baidus  'Houcllus  loc. 
tit.  eitraneus  ille ,  vd  agerec  de  iure^ 
digcftorum ,  &  fcmpcr  a<5tio  eftct  ftrifti 
iuris ,  nam ,  fl  agcrct  cx  ftipuiatu  afiio 
dfecftridi  iuris ,  cumcalis  addoofiii 
narura  talcstcrminos  ,  &  racioncm  non 
cgrediatur,niri  aliquopriuilcgiofulciar 
cur  pcr  tcxcum  in  l.i.  %.fid,  &fimn 
igjmMUU  Cjde  rei  vxvr.  aB.^  fi  vorb;M|! 
let  pndcripcis  vcrlns»  quando  ddMnti^ 
oonftituerat  pcr  traditioncm  cum  pafto 


matrimeqio  dos  iUa  fibi  refticueretur,' 
ex  illo  paAo  non  oricbacur  aftio  ex  illo 
concradku  rcfpciflu  ciufdem  cxcranei , 

2uia,  cx  quo  concraftus  dotis  ibl  um  in- 
ucacur  m  fiuoremmulieriSfiio  veftiec 
paftuffl  contra  eandem  mulierem  per 
id  ,  quod  habctur  in  l.fitibi  C-  locatiy&' 
in  l.^teiis  CM  faBis,(kftc  aoactitSiSkio 
bome  fidejifednntnm  flriftiittris ,  cum 
non  reperiatur  intcr  aftioncsborucfidci 
enumcraca  itt§.a8immml^it.de  aSiim. 
Vd  agerct  de  iuic  Cbdicis  per  difpofi-. 
tioncm  /.1 .  C.dcrei  vxor.aB. ,  6c  flc,  ncc 
tunc  illud  padum  cx  gcncrc  fuo  noa 
tcndcns  ad  concraAum  bonx  fidci  po- 
ccft  cx  vi  illius  iuris  tranfirc  in  illum 
concradum,qua  ndoquidcm,vc  apparet 
cafnocaiinlibus  illius  iucitmens  legif' 
latoris  cxtcnditur  dumtaxac  ad  fauo- 
rem  mulicris,vcl  etU6f  acrisad  rcpecen- 
dam  doiem ,  vd  in  £iuorcm  mariti  ad 
illam  cxi^cndam ,  quando  cantura  fue- 
ratpromifra,non  autem  in  fauorcmcx- 
cranei ,  vndc  communic^r  doccnc  DD.» 
quod  refpcdu  cxtrand  pacifoentis  do- 
tem  fibt  i«ftitul  foluto  matrtmonio  noa 
oriaturtacita  ftipulatio,  ncc  tacita  hy- 
potliccaj  vcintcr  csteros  egrcgic  Owiif 
As  d.f.  I.  $./Mv«p£nnhrr.  rferelvxw. 
aS.  per  Ccxtum  in  §.  fucrat  hiflit.  dc  aS, 
Haccomniacolligo  excodem  Baido 
iteUod.n..parte. 

Ex  ijs  iam  rcfpondendumeftadobic- 
£tx  cx  Bartoio  in  d.  l.ft  cot^ante  in  frimif. 
kt «.  'j.fecwKitt  partis  ff.fiUnt.  matrimmu»  t 
deiumpta ,  &  q u  idem  ad  primum  cx  d.  Soluur 
i.  I .  i.  fed  vt  piciuus  C.  de  rei  vxor.  acl. ,  tur  ratit 
vbi  dicicurdariaftionem  cx  ilipulatu  nes  .-id- 
fiue  cadem  vxor  dotem  conftituerit ,  '^"'^^ 
fiuc  alius  pro  ca ,  diccndum  ctl  taknu, 
tcxtum  procedereeifuppofitione,qiK)d 
dos  ilia  cflcc  fcmper  remanfura  apud 
muliercm,  &  in  £auorcmciufdcm,  nam 
imperator  ftatuens  in  fauorem  mulieris 
pr^fumendus  non  eft  vcUe  fimul  contrA 
jllam  ftacuere,quod  vciq;  efficerec,fi  fti- 
pulationcmconccdcrctcxtranco  contra 
mulicremad  iilamrcpcccndam.  Ad  fc- 
mindum  ddanipcum>«^^  f.fneriit  tt^. 
de  atlion. ,  vbi  dicitur  adioncra  cx  ftipu- 
latu  cifc  bonae  iidci  apud  quemcua- 
que  illa  fit^idEdum  eft,  non  nabere  lo- 
cumrcfpcftu  extranci ,  quandoquidcm 
kw  uitur  de  adtionc  dc  docc  hodic  tcan^ 
fiiia  inaftionem  ex  ftip«latu,qaciiitei- 
ligatur  transftifa  cum  cadcm  natur.i , 
qua:  transfufio  non  poteft  intclligi  rcf- 
peAu  ixtrand ,  rclpeau  cuius  noo^ 
compecebftc  olim  a^o  de  doce  rcfticuaip 
'^da^  ncutt«mipetd»c  mulicri,  vd  fi3oe!> 
rodotante . 
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aiioad  Facrcm  docantcm ,  fi  flipulccur  tus  prasmorcretur  agendo  ad  candenLT 
aoteai  fibi  reddi  co  caflii  qno  poteft»  an  docem  repecendam  reAi  hypo-' 
fcilicet  rcfpcAu ciufdcm  repecentis ,  in-  thccaria,quialiocreAilurec cciara in  fe- 
teUigacur  aftto  boox  fidei ,  vel  ftri&i  iu-  uorem  vzoris  fuperflicis ,  cum  tencretur 
lis .  In^ua  difficulcate  duopotilfimum  eidem  adhuc  conferuarc  pro  fccundo 
debanus  coufiderares  vd  enim  Patec 
tgemaAbne  eooinMiiii  de  doce ,  Ac  in 
Patrcm  nondura  appropriata,  vcladlio- 
ne  inipfumPacremcoofolidatapbiDOir* 
tem  filuB  pnDdeeedeniB  inemnfimoiifab 


vcJob  aliamcaufara.  Ratio  dubitandl 
cz  eo  defumttur  primo ,  quiapcrbano 
ftipulatioiieffl ,  per  quam  PaterpaAHff 
eft  dotcm  fibi  rcflitui  vidctur  innoua-' 
^  aaio  dcdotc ,  qux  cx  gencrc  fuo  eil 
communts  PaCFi,&  filia: » cum  perean** 
dcm  ftipulatione  videaturimpcdiri  p«r 
textum  f»  I^Umh  Cde  iwr.  io;. ,  fi(  fic  noa 
efteadem  cuma£kione  de  doce ,  Dico 


matrimoaio ,  ergo  etiam  adhuc  agcitC 
afti'oiiebon$fidei,quiaparibus  paiObtn 
ambulat  priuilegium  tacita:  hypochec^^ 
&  tadne  ftipulacionis  BaUus  TigueUMi 
d94»itfm,6.  priuiUg.  7.  verf;  etk- 
ftrt  etiam  pcr  tcxtum  i»'<<,  /.  i .  §.fed  vp 
ftnnuC.derei  vxor.  mS.,  ergo  a  ^rciori 
Mcidcm  eriv  (cnciendum  a^eeSatra 
ad  repedtioncraciufdcmdbus  praBmoro 
tuo  marico ,  cum  miltccc  cadem ,  qui^ 
pimmo  forcior  tado , 
-  £x  hisomnibus  ,  qux  ha^enus  dida 
func,colligcndum  rcmanet ,  quod  inijs     •  . 
omnibus  oafibus,  in  quibus  competie  >v,^p^ 
aftio  bona;  lidci  vcniant  fcw&m  ttiiim  compcdo 
ance  litem  conteftacim  temporo  mora;,  adiubo- 
pcoatkAbetnrinl.^uideamtu  §.f$  i0imiem  xix  tidei 


p  pFimo,quodineahvpothefitalisftipu- 
n,ter,qui  l^cionis ,  fi  Paccr  agerec  ad  rcpctitionem 
fiipala-   dotise»eo,quod  cafuscucncritdilsolu-f 

.tus^ft do  tionisnucrimooijjpcr  obicum&Li{B>vti-  'f.  de  vfut&at^l. $um  fundus  inpritK^.ff,  veniunc 
^Jim  Ini  quc  agctet  inidjeiO  ftri^  lurii  f«Uw   p  cert.  pet  ,  iq  ijf Tir6,  in  quib»  «ieMlpe; 

J~*    .  "Hguellus  de  dote  p.xrr.  4.  -verf.  tertio  prO"    tit  iblum  aetio  ftridli  iuris,fi  uclus  non_,  ^*"* * 
fj^^^fetptendocirca^nem  .  Hatio  cftf  quia  pcr    venianCjniii  poiliitemcontcftaum 
«ticinnj  i^l^pnmamftipulationem,qiiaFawr   tkmm  *ff\    '  ■  '  l 

nofftna  pi£lus  aft  dotcm  fibi  rcftitui,nOuata  eft 
filU  .ige-  ddtio  dcdotc,&  in  picrtfquc  dctraitura 
xet  iiiai-  r>ur>ri  miiliericauaB  DroDccrca  adio  dc 


PRiENOTIO  VIII. 


fauori  mulieris,quaB  propcerca  adio  dc 
tioftxM^  dotcfecundum Uusqualuatcs,  ftcpro- 
prietates  non  potuit  per  ftipulatioqcm 
tacicam  a  iurc  indudam  transfundi  in 
ipfum  Patrem^  licremanet  in  termini» 
audte  ftipulationis ,  qux  cx  generefiio 
firifti  iuris  cft,quandonon  vcftitur  ali- 
quo  iuris  priuilegio  .  Dico  fccundo «  - 
.  quod»  4«mcrimonium  fucrit  difiola«  PkrutfufftfithmsiruHttdMm.il 
P*er,qm  tumpcrmortcmmariti,vcI  exaliacau-    Rationes,  qiid/ktim  «fit  aKuim  htm 
RipiiU-      t^pcrftitc  cadem  fiiu ,  ob  quam  iti^ 


Jin  adio  dotis  rqwceodae  confolidacaJ 
iaPacremobmortemfilisinma-  ' 
ttnaooio  fit  ftriai  iuiii , 
anboaaefidei.  * 


10 


prlMim' 


ob 
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red  cueoca  tcneretur  Pater  eandem  filiam 

di.fiagc  dotare,  aftio  ipfius  ad  eandem  rcpecen- 
retadrii-  dam  eikt  bonx  fidci  Bddus  Vsitellus 
paioonc  traSJe  dote  part.4.. ,  &  nos  in  fimilibus 
eiufdera  termims  docuimus  ^«».4.  fiJt  tit,  ^o»- 
trObtt  3Ct.  (te ptgtt. ,  &  bffotb.TrtHot.K 

m  m^i^  xlucicur ,  quu  tnca  bypochefi  Ula  a^to 
tio  bome  Patris  ad  recuperandam  docem  per  Cc 

fidri*  marito  traditam  cft  fauorabilis  eidcm 
dou>  &  muUeri»  cum  Paccr  tcocacur 
candemdbttm  rdcruare  filia:  fupcrftiti 

pro  fccuadomatrimonio,  crgo  tale  iu- 

tiicium,fcuaftio  crit  bonac  tidci  arg.l.i.  ■pRocedittitulus  in  fuppofitionc/qua 

§.fedf  &  fi  non  igiwramHS  C.dereivxor,  X    a<ftio  dotis  rcpeccndz  commvn^ 

^.fedvtptejuuscod.tit.Qott&rtBa-  Pacri,  &  filias  infolo  P.ureconfolidarc- 

tur  ex  i;s,quaBdocuimus<i.rom4./M&m.  turob  roortem  eiufdcm  iiiix ,  qua;  iti^ 

ContraSus  xi.dep^., &hjtp<uh.  Trdn. F.  matrimoniodeceflit  fine  filiji,&dos  ip-  ^  ^ 

SeQjl.  »««.14.,  vbi  di£buffleft>quod,  fi  facxaliquaiurisdifpofitionc  rcuertide-  MPPO«-. 

cicrancusdotem  vxori,feu  puellaB con-  bcrcc  ad  cundem  Pacrcm  dotantcm^ ; 

fticucric  fafta  ftipulationc  ,  vt  foluto  tunccnimquaBritur,anaaioiIla,vicu-  „,1,^^  " 

watriiBQiMO  iiittxeftinKcecur j  iLta»ar,  iua  Fater  coaccarirrtt  ad  fqwticioflera 
....  G  diit 


^ci.  %. 
nationes  fimimtti^f 

ris  . 

Trobabilius  ,  fiunida  t^it  aQiotie  in  iffiffiu 
confolidata  ob  mmrtm  fiui  eifj^ 
JiriSiimris,^ 
Vriniltgi*  Jktis  ht  bmredes  mnUerit  mt* 

tranfmittimtur.^. 
jtn  priuU^iadotis  cemedtmttar  ferfwmtOt 

Sententia  affcretis  conccdi  pcrfonx .  7. 
Sentenfia  ^llerent.  cencedi  aSim  iimiHti 
9. 
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Ciurdem  dotis  tndltat  marito  pro  filia,  gi  js,quibuseaudcbat,duoicratproprii, 

eirctftridtiiuris,an vcr^)bonacfidei.  Pro-  Sc  rigoroscoos,  Cura  igitur  cx  pnca^lis 

C«dit  itcm  titulus  in  fuppofjtionc ,  quod  paribus  pafsibus  arabulct  priuilcgium 

nuUa prsecciTcrit  Aipulatiocx  parte Pa-  tacitae hypotbecx,& ucit» Itipulationij 

tris ,  vt  dos  poft  folutum  matrimonium  pcr  ca,  qux  commcndat  Baldu}  'H^uellus 

fibi  rcftitucrctur;  fi  ctcnim  prasccflcrit  de  dote  part.6.  friml.  7.  verf.  confcrt 

ftipuJatio ,  cum  intclligatur  a^lio  de-»  «i<»«,ita  vt,vbinoa  habet  locum  ucita 

dotc  nouata  iuxta  dida  in  pracccdcnti  hypothcca ,  ncclocum habcat  tacita fti> 

prasnotionc ,  5c  fitin  foliusPatris  fauo-  pulatio,cxdiredo  vidcturdcduci,quod, 

rcm,  vtiquc  rcmanct  in  ratione  ftridti  u  Patcr  pra:raortua  filia  non  habct  ta- 

iuris,  vt  ujpra  ctiam  innuimus .  citara  hypothccam  pro  dote  data  eidcnx 

Katio  dubitandi  ex  vna  parte,ex  co  filia;  rcpctcnda  ,  nec  habcat  tacitam  fti-> 

vidctur  dcduci ,  quia ,  quando  a^io  puiationcm  .  Quid  iam  in  hac  contro^ 

communis  Patri ,  6(  filiae  ob  mortcm..i  uerfia  concludcndum  ? 
ciufdcm  filiac  cft  appropriau  Patri,  cft       Assbrtio  .  Probabilius  eft,  Patrcm  ^ 

cadem  a£tio ,  quac  antecedcnt^r  crat  in  agcntem ad  rcpctitioncm  dotis  pra^ftitac  Probabi- 

2     vtroquciantcccdenti;rautcmeratbonas  filiac  pracmortuac  in  matrimomo  aftio-  liuj  .„^2 

Ratio-  fidcipertcxtum/«</. /.i.§./frfi/fp/fw«f  nc inipfumconfolidata,fcunominepro-  do^alic* 

ncs,  qui  c.  dx  rei  vxor,  aS. ,  &  pcr  confequens  prioagcrc  iudicio  ftriiti  iuris,non  bonac  -idionc 

^^^^^  reraanct  in  uU  ftatu  pcr  tcxtura  ndci  Baidus  inl.i.c.  de  prtuil  dot. ,  'Hsgu-  in  ipfuta 

j^g^^  inl.dof  i  Patre  f.foluto  matrimon, ,  &  li-  fMtius  ie  pignarihus  membA.piirt.x.n.Tj/^.,  conroU- 

tae  fidei .      conuolet  di£ta  adio  ab  vna  perfona  "^^i  cit*t  Bartolum  tn  L.  pojt  dotem  in  x.  q.  ^ 

'  in  aliam  per  diftum  modum  appro-  /« /»».  Jf.  folut.miurimo». ,  &  ibi  .Angelus,  ^y^^^ 

priandi ,  feu  confolidandi,conuolatu-  ImmoU  ,  &  utUxander,  loamKs  ^ngelus  ^^*,*f^ 

men  cum  cadcm  natura,cum  eadcm  fit,  Bofflus  tracl.  de  dote  c.  1 7.  nwn.ij. ,  &  nos  ftn^i^  j^, 

&  durct  a Aio  numcro ,  &  in  fpccic  per  Ctiam  in  fimilibus  tcrminis  dc  uciu  hy-  xi$ . 

tcxiun\inl.^.§.i.fuperverb.amijfaff.fO'  potheca  docuimus  fo«4./»<i  tit.Contra" 

lt(t.matrim,,& ibiQlofafin. ,  &  BartoUts .  HusXl.  depign.,& l/ypoth.TrttnQtJ^.  Se^, 

Ex  alia  parte/:um  pracccdcntcraortc  U.  num.io., &num.n. 
filiac  nuUus yklcatur  vcrfari  fauordotis       Exprcfsc  vidctur  dcducicx  textu  /»/, 

in  Uli  rcpetitionc  per  Patrem ,  in  qucm  V»ica  §.vtdeamMsC.de  rei  vxor.a£l.,&  in  i, 

eft  confQlidata  illa  adio ,  focicnda,  non  dos 4  Tatre  ff.folut.matrim.,e»c  ratio  cx  co 

videtur  in  ordinc  ad  cundcra  Patrcm  videtur  dcduci ,  quia  lcgislator  in  illo 

competcrc  adio  bon»  fidci  per  ca ,  quae  iurc,quo  adUoncm  rci  vxoriac  tranftulic 

vidctur  infinuare  Baldus  T^Heltus  tra^.  in  a^ioncm  cx  ftipulatu ,  rcfpexic  vtili- 

dc  dote part.t^.vcrfterttoprofrquendo  circa  tatcm  raulierisinduccndo  ctiamproca- 

quod  in  fimilibus  terminisde hy-  dcm  ucitam  hypoihccam,ne  fcilicet  in- 

potheca  ucita  nosetiam  docuimus  tom,  douu  reraaneatper  ca ,  qux prxnou- 

A.fubtitulo  ContrdQus  XI.de pignor.,&  uimus,vnde  etiam  m/.i.C.rfepn«»7,<<or.,  S 

bypotb.  Tnenot.K  Se£i,ll,  num.  15.  verf,  gcncralitcr  dicitur  priuilcgia  dotis,qui-  Priuite- 

fecunda  pars  pcr  textum  in  l,  ^uoties  ff.  fo-  bus  mulicrcs  vtuntur  in adtionc  de  dotc,  g'^  dotu 

lut. matrim. ,  dum  diximus  hypothccara  ad  hacrcdcm  non  tranfmitt',&  in§.fuerat 

indudam  pro  dotc  non  compctcrc  Pa-  m  fin.  injlit.de aS.,  lullinianus  docuit  in  tr.mfxnjf 

triprorcftitutioncdotisdataemaritOjG  priuilegio  hypochccjc  alijs  crcditoribus  cuntur, 

agat  nominc  proprio ,  quod  ctiam  do-  vxorcm  pro  clotc  pracfcrri ,  Ibi  cum  ipfa 

•      cuit  Tiegufantius  de  ptgmr.  memb.^.  part. ,  muLierdedote  expcriatur,cuius  folius  proui- 

Raticxnes  f^'*'^^  «*'».  54-,  vbiciut  Bartolum  in  l.  dentia  boc  induximus ,  vbi  fatis  indicat 

fuadcn-  P^fl  '^<'^"» '«  2-.  '{u^fl.  ad  jin,  ff.  folut.  ma-  mentcm  confulcndi  cidcm  vxori ,  non_*  . 

tes  edtL^  trim.,&ibi.Angelus,Immola,&.Alexander,  aiijsabipfai  fcdquando  mortuafilia  ia 

ftdionem  &  hoc  non  alia  rationc ,  nifi  quia  Pater  matrimonio  Patcr adionc  in  ipfum  con^ 

ftridiui-  prasmortua  filia  in  matrimonio  agendo  folidau,  feu  nomineproprioagit  ad  rc- 

nomme  propno  ad  dotis  datae  repcti-  petitioncm  eiufdem  dotis,  non  agit  ad 

tioncm  non  agerct  in  fauorcm  dotts,nec  comraodum  eiufdem  filiac ,  fcd  dumta- 

finem  illum  haberet,ob  qucm  induftum  xat  ad  commodum  proprium,  ergo  dcfi- 

eft  priuilcgium  tacitae  hypothecae ,  ne  cientecaufa  finaliconccfsionis  non  agc» 

fcilicct  mulicr  indouu  rcmancatcontra  rct  adione  cx  ftipulatu  ucito ,  ncc  hy- 

publicum  Rcipublicjc  bonura ,  cum  in  poihecaria  ,  prout  etiam  cxprcfsi  fcn- 

dato  cafu  non  poflct  indotau  reraanc-  liunt  LMdomcusRomanus  in  l.pojldotem  ff. 

re,  cum  cftet  mortua,  &  fic  illa  dos  cran-  folHtjnatrimon.,  Rendina  in  frompt.  tit.  de 

firct  in  mcrum  patrimonium  dountis,  *S.  num.i^.  circa  fn.,  Joamtes  .Angelus 

&  pcr  confcqucnsnoncflctampliusaffi-  BojfiustraEt.de dotec.i'j.iuau:i.'j.;  Atquc 

xa  lilis  adionibus ,  iuhbus ,  &  priuilc-  h«c ,  fi  proccdunc  dc  ucita  Jiypothcca, 

noo 
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xion  vidco ,  cur  ctiam  non  dcbcant  pro-  tum  in  rrgul.  in  omnibus  ff.dereg.  iiiru,vbi 
ccdcrc  ck  ucita  llipuiacionc ,  cum  vt£a-  dicicur ,  quod,  vtu  perloiUB  coodicio  lo« 
quc  pari  palfu  ptooedac  per  rupenus  cum  &cit  benefick>,deficiente  periioDa^ 
llotata  .  dcficit  bcncficium ,  crgo  vbi  dotitooiidi* 

Diccsprinio  eajqujB  dicuocur  io  iuri-   tio  iocum  facic  ttcaehcio ,  ouo  cadcnL» 

bns allegatis  M.t.CjiepriaH.  4otis,&iit  do8traiific»traJifire<{ebet,&  ipruinbeii&- 
i.  f.  fuerat  in  fin.  Infiit.  dc  aSi.  proccdcrc    ficluin.  Ad  quod  ctiam  plurimumfacit, 

tancuffl  dc  priuilcgijspcrronalibus ,  cu>  quod  diBu  priuiieeiaab  ipio  imtio  orta 

iurmodi  eft  priuilcgmm  praclatioiib«  raefunt  teniporeaodsfmmtfe,  6cfic 

nonautcm  inrcalibus,cuiufmodicft  ta-  ccnfecur  fafta  cxccutioa  iurc  ipfo  iurc 

cita  Aipuiatio ,  &  tacita  hypochcca-»»  produccndo  ipfam  aftioncm  ex  ftipula< 

Itira.-  proutaocencliiirf«Mjr)w9<^^  tu,&acitamnypothecam,  crgo  tranfic  . 

t^^nf'^^      ^"/^'.'.ie^.jPfm/i  ^Lir&o/j/n/.i.prfrr.  dos  ipfacum  fuanatura  fibia  principio 

de  atuii-  6->"*'>'- ^ 4-  vcrj.vtide coUiptur  jf^olut,  ma'  actribuca,adcoquc  ficuc  dos ipfa mortua 

kppnn  trimm.yTiccardntiMk^.Ub^tkMii^,  filia  cranru  ad  ipfum  Patiem  ttanfic 

lifias,  ac  ^.fuerat  Inftit.numu^p.  ,  &  alif  magiscm-  Cum  illis  priuilcgijs  .  Scd  contra>n^at 

Eforu-  iiw»ita-.6cdcQntra,auia/a(f./.  i.C.ik  inprimisOdofrcdus  huiuimodi priuile-  f 

>*<     firiMUi^,  iat.  lotjuicur  Impetator  de  am-  gia  omocdi  aOioiu ,  ied  afierit  ooncedi  Senccmirf 

nibuspriuilc^iis,quibusmulieres  vtun-  pcrfonsmulieris,  n.uTi,ficonccdcrcntur  nflerens 

tur  in  ai^tiuae  dc  docc ,  vc  lcgcnu  iit  raa-  a^tiani,tranflrcnt  ad  quamcunquc  per-  conccdi 

nifcftum,&ficnon  (oluni  dcpcrfonali-  ionam,  ad  quam cranfic  ipfa  adtiopcr  ^ 

bus,  fcd  ctiam  rcalibus ,  vbi  ctciiim  lc-  tcxtum  inl.inomnibus,& inl.priuilegia  jf.  ^^^^  • 

gislator  non  diilinguit ,  ncc  nos  dilUn-  </f  rf^./«r,  conilat  autcm,  quod  inhaBre-  ^ 

Cueccdobemus.  Dcindccx  procniiaU-  de  mulicris  tranficipfa  aftio,  &  camcn 

itthuisiHd. l.i .^,dc reivxor. aS. ,quA  oon  tranfit  priuilcgium  a^flionis  pcK 

Imperator  aaioncm  dc  dotc  tranrtuUt  tcxtum  /« d.  l.t.C.  deprimU  dot.  Aliter' 

ia  actioacin  c\  iljpuldiu ,  Cijic  dcduci-  rcfpoadct  Dims iu L.i .ff.folnt .rjiutrimon., 

tur  inca$  ci  uidtau  co  f  oiimiaiic  >  vc  awi-  qucxl  fciiicQt  [^iuilc&ia  deucur  ^uidem 

Ipq»  vcilit^ti  qoiiTiilerec,  ne  indbcata^  aftioiii  noaabioittci,7ed  limia^  ad  mtt~ 

rcmancrcc ,  quar  ratio  fulum  pro  ipfa  licrem,  fcu  iacuitupcrfona;  ciufdcnL,, 

nuiiuc,noapro  aii;sabipla,  quaado  quodctiam  videcurcoUigl  exccxtu/«(/. 

j|gaatiiioaiincproprtQ,non  nomme,  &  fMtita§.& vt plemusC^iereivxor.aB.,  ^ 

Priuile-     tauQrcm  ciuldcm m  i l  icris ,  quod ctla  cx  quodcrumunt  fund.imoicum aduer-  Sententiak 

gia  huiuf  f:c^ti(.u.[ ml.dahimu  (f.  de  priuii.  acdit.^  farij  aiicreudipriuiicgium  tacitJE  lUpu-  •'»ifer«"^ 

modi  sut  vbi  Vuipianu&ait.  DMnmus  ex  ifs  ipfi  dmt  lacionis  odaocBura  clie  doa ,  &  a^ioni  ^^,^^* 

«iumcao    /impr/i(//^;«w,  lcJ  illadif  tio, /p/;,docct  ciufdcm;  mm  in  eodcm  tcxtu  dicitur,  fjn,',^"/^ 

^**'"^"  folammuiicrcm  .uiiuicti ,  vid(xciGj(j/i  &  buiiifmodi uUioni  damus  ex  vtrogue  la-  ^  nmtig* 

mxLais  "»5-/*^'**  iMverf.  cum  ipjj.  in(lit.  dc  all. ;  tcre bj^tOeem',  vbinoaUiamparticu- 

'  IniUoautcm  tcxcu/.^-rt/c*  C.dc  rci  vxo,-,  Kim,  cx  ■vtroqitc  latere  ,  hoccll  tam  ex 

«^.  cllfcruia  aoii  dc  priuikgi;s  mcrc  parcc  nuriti  ad  docem  promiiiam  cxi- 

|ier(baalibus,fcddccaciuibpulacionc,  gcndam*qil^«iiputc«iarisadr 


6C  Kicitahypothcai,quiefuncpriuilcgia  dcm  dotem  repecen^m  ,  <juas  vcrba 

rcalu ,  vadc  rcliqua  mra ,  qux  conccr-  ilanclimicac^  ad  pcrfonaseorimdcm  co- 

nunt  priuilcgia  muiicris  rcicrri  debcnc  niugum ,  quod  clari  coUigicur  tam  ex 

ad  hoc  conccfltun  m  iA.vmta  t  cumfi^  pinemialibi^  ciufdem  lcgis  ,  quam  ca 

principale ,  &  quodamodo  fiindanm»  aUjs  iuribus  concordancibus ,  &  primo 

lumcastcrorum,ncmpcadhaac  ucium  fxd.l^i,  C,de»iuil.  dfitis,  vbiiAdifUna& 

Aipulacioncm,  &  uacam  hypociiccau\j,  dtcicur ,  quod  docis  priuil^ia  ad  hsfcre- 

.  in  quibus  poftca  fundatur  lus  prasla-  dem  ipfius  mulierisnon  tranTeaas.  Se- 

tionis  &c.  cundo  ex  Ifin.     mU  pot.  in  p^.  babeart' 

Dice^reoM^.hociiriuilcgiuuLiacicf  ti(FM^.ffjMp/w,vtMdoclaracurefserpe> 

fiipulacionis ,  &  cacitac  bypotheciB non  ciflleinfiltisipfiusmulierisprcmorcaaBa 

conccditurpcrfonx,  fcdiplidoti ,  &ac-  vc  gaudcant  prarogatiua  docis  circa_, 

ciQni^pcaut  ha^etur  m  d.  l.  vnica  §.fed  vt  iu&pfslatioms ,  &  in  proemio  eiuidcm 

An  pri-  P^*^*^  ^«         ^**^-  ^'t  ^*^""  "HSf^  1«^»  dicitur  ,  tfuapropter  bypotiteem  IWh 

i,i\cgi:i     dc  dot.  part.ix.miJ5., Conuz  //i/.jo. Tauri  lieti  indulgemus .  1  crtio  cx  d. §.fucrat  In- 

<lQ(ts  c6-  imm.,^K,,MaMifade  tafit.,&  am^.aan-  )2<r.c/r  4£{./nj(n.,  vbicfpi:eis^dicicur.£«; 

oedauicnr  itentM.iiSit,X9.mmt,9.,  TMrw i^hofa  ius  folius  fcilitet  mtdierit  prmadeiuiMm^. 

P*^|**»  ad  l.i.part. ^.aum.  ^o.  vcrf  pr£tcrea ,  &  induximus ,  quod  idcmrcpccicur • 

infidnf      ^  "**"*•       ^  ff  .folut.jnatrm.  ,  jfcd  bimusfde  prml. credit. Ibi  Dabtmus exbit 

*  ptiuiicgiwn  ociiiceilum  doci  cranfic  ad  cai^ts  tpfi  mulieri  priuilegium .  Quarco  ex 

qqieiiacunqtte tranfif  cadcm  diypcc  tcK*  jmw.  wr  imiiMU  mtte  nuptias  §.f\n.,  vM 
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fic  legitur  .  Omnibus  priuUcgtfs  doti  datis 
4  nobts  in  fua  firmitate  manentibus ,  quando 
nudier  mouit,  alijs  enim  omnAus  prgter  mn- 
lierem  huiufmodi  priuilegia ,  necex  antiquo 
dedimus ,  nec  nnnc  damus , 

Ncquc  hicaudicndifunt,  qui  dicunt 
allegatos  oranes  texcus  ,  intclligcndos 
Tcxtm       clscdc  priuilcgio  tacita:  ftipuiatio- 
funtintcl  lisA  tacita;  hvpothccae,  fed  dcaliopri- 
ligcndi    uilcgio,  vtvidctur  innucrc  BaldusJio- 
de  quo-  Hellus  troB.  de  dotefart.  i  r.  nHm.  i.  verf., 
cunqipri*  ^^rimo  qu^o,  qui  tamcn  non  exprimit 
uilcgio.  quodnam  fitaliud  priuilcgium,acquo 
prascitati  tcxtus  loquuntur ,  Non,in- 
quam,  audiendi  funt  ,quandoquidcm-, 
pleriquc  cx  allcgatis  textibus  loquun- 
tur  indcfinitc  dc  omnibus  dotis  priuile- 
|iis,qui  proptcrea  nondebcntaa  aliqua 
iJi  particulari  reftringi . 
Ad  illud,quod  fubditur  pro  aduerfa 

f)arte,quod  fcilicet  priuilegium ,  in  quo 
bmel  a  principio  fafta  eft  executio  a  le- 
obicihim  aejtranicat  ao  qucmcunquctranfit  ipfa 
traria^'**  aos,diccndum  clt  hocproccdereadfum- 
pdfte.     nium  ,  quando  taliscxccutiofa£U  ell  a 
lege  abfoluc^  ,  non  autcm  limitati  ad 
talcm  pcrfonam  in  particulari ,  quia-t 
tunc  acficientc  tali  pcrfona  non  nabec 
locum  talis  cxecutio  j  vndc  dici  poteft  , 
quod  cx^cutio  fafU  a  iure  in  pnncipio, 
vt  fit  bonx  fidei ,  vcl  ftrifti  iuris  dcpcn- 
deat  a  futuro  cuentu ,  fecundum  quem 
Caufa  fauoris  priuiJcgij  duret  in  pcrfo- 
na  mulicris,  vel  non  duret  arf^.  l.fi  ninL, 
foftm  ^.fidccan  ff.  de  condtt.  indebit. ,  & 
inl.t.^.i  .ffMeverb.  obli^. 

Hmc  ncquco,quinadmircrdc  incofc- 
quentia  Baidt  l^ouellt  in  traii.de dote,dum 
Argiutur  f'^iAz.n.\.,&  fexto,  afserit  Patriagcnti 
Baldus    ad  rcpccitioncin  docis  aftionc  in  ipfutn 
Nouclluj  coaiblidaca  pcr  mortcm  filia;  in  matri- 
inconfc-  monio  competerc  priuilegium  tacit^  Iti- 
quentjx,  milationis,&  ucita:  hypothccac ,  &  po- 
ftcac4i.parf.ix.  niPH.  ix,  verf.  fi  OMtem^ 
ngcretVater  exprcfsi  afserit,quod,fi  Pa- 
ter  ageret  nominc  proprio,&  non  adiun- 
da  pcrfona  filiae,ncc  vta«iminiftratorio 
nomine  nonelsctlocus  priuilcgio  in  ta- 
li  hypotheca  tacita  .  Rurfuso^wr.^.vfr/. 
terttoprofetji4CHdQ  circajinem  afscritjquod , 
fi  vcneritcafusdotis  rcftituendaeobobi- 
turafiliaEprxdcccdcntis  in  matrimonio, 
tunc  aftio  compctcns  Patri  ftct  in  fua_. 
propria  aitura  ftriiti  iurisaddita  ratio- 
nc,  quia  tunc  nuUus  fauor  dotisverfa- 
tur.  Scd  dc  hac  materia  alibi  occurrci 
fcrmo  vberrimus. 


PRjENOTIO  IX. 

An ,  &  quomodo  dos ,  feu  caufa  dotls 
dici  poOlt  caufa  pia . 

HonmdUfriMltgia  canftcpit.  i . 
Tribns  modis  caufa  potcfi  dici  pia  ,  &  f  «•» 
modo,  X. 

Dos  confiituta  vxori  fiite paitperi  ,ftMC  dhtiti 

potefl  dici  caufa  pia  fecundnm  fenfnm  Ur- 

gifjtmum  ,fiMe  lar^Hm,  5. 
CaHfadotis,]tfit  cot^itMta  vxoripaxperiejt 

pia  HriSi  ,fecus,  fi  diuiti .  4, 
Quandopuella  non  habet  tantam  dotem  ,  vt 

con^rui  foffit  nnbere,  fofhmt  exccutoret 

caufarHm  ptarum  ipfam  fupplere  vfq;  ad 

con^uam .  5 , 
Etism  fMeUispanferibuserogare  iotem.  6. 
"PriHilegia  conce/Ja  cauf^tfi^t  comfctwit  doti 

fatite  pMcUd  poMperi .  y, 
QHondo  dosefl  fa^a  pHeUit  pauperi  non  efl 

ab  eadetral)enda  faUidia .  8, 
T^ec  indiget  infiniutione ,  fi  ptexcedens  .  p, 
EtQHoadipfam  potefl  procedi  diebMS  feriatis 

fummarih,  &de  pUno,  10, 
Quandodos  eft  legatapuelUfatiperiefl  fOW- 

fetens  btdex  Ecciejftafticus .  1 1, 

DOci,  feu  caufaE  dotisplurima  priui-' 
legia  competerc  liquido  conftabit 
cx  lat^  dicendis  inproccflu  huiufmodi 
quarftionum  de  dotc,quac  fuis  locis  ref- 
pc^iui  cnumerabuntur,fed  longiplu- 
ra  competercnt ,  fi  caufam  dotis  intcr 
caufas  pias  poflcmus  cnumerare ,  cum 
cauiis  pijs  pcni  innumcra  competant , 
prout  lati  profcquuntur  SfecuUtor  in 
tit.de inftrum,  edit.%.tmnc  ver^  aliijMa  verf, 
&  fi  fcias ,  BaUns  in  auth.  fimilitir  ai 
teg.ftdcid,,  Vetrus  de  Terufio  in  fuo  traH. 
camnict  fofl.  f,  10.,  BartolHS  inl.  i.  C.de 
Sacrof.  Eccl. ,  LudoMicHS  Koman,  in  refct.  d. 
aHth.fimilitir,Socin«s  rej .j8r„  vbi  nume- 
rat  6x. ,  Tiraqucl  traS.  de  canfa  fia  ,  vbi 
plura  recenfct  Tufcuslit.T.  concl.^jz.,  &  I 
feqq.  Nonnulla  rcfero ;  relioua  a  praici-  Nonnuf- 
tatis  DD,  vos  ipfi  recolitc .  Primum  cft,  '-^  priui- 
quod  ex  bonis  rcli(flis  in  caufam  piam.^  legwcau* 
non  dctrahatur  falcidia  pcr  tcxtum  1» 
auth.fimiliter  C,  ad  lcg.faleidiam ,  Sccunr 
dum ,  quod  donatio        in  cauiam.. 
piam,  fi  fit  cxcedcns ,  non  indigcat  infi- 
nuationc&c,  per  UUud  (^jdc  Saerof.Ectt, 
Pro  folutione  aduerte ,  caufam  ali- 
quam  triplicitir  pofle  dicipiam;  primo 
largi(Ume,quando  fcilicct  aliquisfouor 
intuitu  humanitatis  adhibctur  a  iure  ; 
hac  ratione  teftamenta  ,  &  vltimae  vo- 
luntates  dicuntur  quoquo  modopia  per 
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tcxtnminl./ipartimUcaiitiMmfftdemlfe^      Racio  in  vmuerTum  tt  eft»  quiaj» 
3     t<^«M.  f  &  c.fin,  de  re iud. ,  cum  imiiim    quando  erogata,vci  promifTa ,  vcl  lega< 
Trjbnj  humaniutis  iura  illis  faucanc  /. inconii-    ta  cft  pucllz  paupcri non iiabcnti ,  quo 

iBodts    tionibiu ff.de cmlit.,  &dmt«fi,,hoct^  jK^tcongrud nuberc^rdptciciauarciii 

^'^J*^  euincitar  per  textmi  m  l.  tmrs  vtkm-  anim;  cro^antis,ptx)mitteocis>feu  Iqgao- 
f^rowC, rffff^-iOT.ffMn.,  vbivcnienscon-    tis, nori minus,acquadopromictcrctur> 

cn  voJuncatem  tcfiacoris  dicicur  iura  crogaretur»  velicgarccurproalimcaci» 

JoT^  pietatn  Wolare .  Secundo  nintit  lati ,  prcflandnperlbRae  paupcri ,  in  quihat 

quandocauTa  illacft  praccipua,&fauo-  fauor  dotis  aiquiparatur  Bartolus  inl, 

rabiiis  majuini^ ,   ^uo  modo  cckoccmac  cum  de  in  rem  verfa  f^e  jffit,  Qimu  in  Ijm» 

boonm  puUievfn ,  pcottc  lubetur  i»  L  mmd  C.de^dmin.  tnt. ,  &  cania  tpfa  ali« 

eim  his ^.mulier  jf. decondit.  indeh. ,  flarfo-  mcntorum  dicitur  ctiam pia  <]lof^ notab. 

t*s/lr  (tmnmuter DD..  in  l.  i.ff.foliU,$M'  ia  l,ft  citi  annm  ff.  de ann.  legatis  ,  ()uod 

trim.,BdimiitLmmilmiCjiimitti .  IV-  tamen  intell^seqdttm  eft,  quando  pan* 

tio  ftridi ,  quando  fcilicet  vcrfatur  fa-  pcri  rclinquerctur ;  ncc  in  hoc  audicn- 

uor  anima;  Glefa  in  l.ft  qm  Titi^ff.  de  «luscitBartolus  aircrcns,  quodlcgatum 

l^arj,.,&timceft,qiiandoduidreUn-  alimentorum  re]i£lum  pauperi,  tunc 

quitur  Ecclcnx  vcl  Horpitali,  vel  co-  cantum incclligaturpium  ftriclo  modo, 

nmi  febric»  aatb.  de Ecclef.  tit.  i.ft  tpiis  quando reiinquitur  paupcnbus mcom- 

antemy&inmitb..^ M<machis$.UhUerjn,  muni,non autcm, quando ccrcae  perfo-  Rftion^ 

vel  ad  fimilcs  caufas .Hisfuppofitis  ut .  nxin  particulari ;  cxquo  infcrri  poffe^  *'"'!S£* 

Ass£RTioI.  Dosiiucconmtuu  vxo-  vidctur,quod|Cum  legatum  dotis rcgu- ^L^Jii,* 

ri  pauperi ,  iiue  diuiti  dici  potcft  cau^  Jarit^*  reTpiciat  cerum ,  &  dctcrmina^  • 

ouC»      P*^  fccundum  fenrum  largimmum,  iiue  tam|)crronam,regularit^r  non  pofTitdi- 

hea  mo-  ^'^SU'^  •  CoQiencicBdit/jij  ^oueilus traS.  ci  ftri<fto  uiodo  pium  ,  ii  fcruari  debcc 

ifdmefmrt.%^mmt.i.t&x.fScinhoctttm  asqualius  interlegarumaiimentorum, 

bitror  neminem  didencirj .  &Icgatum  dotis .  Non ,  inquam ,  au- 

Ratio  primat  partis  excodcrumitar,  dicndus  eft,  quia  dcnegari  nonpoteft»     "  ;  ' ' 

quia  denegari  non  poteft,quin  iura  in-  quoddatum,fcu  lcgatumpcrfonx  pau- 

Uiitu  humaniiatis  eidem  doti£i^ucant  pcriad  fubucAicndum  ipAus  ^cllatv> 

plura  priuilegia  caacedendo,  &  ftcud»  AOt  concertiat  dkcetk  £|uoran  anima; 

^uLi  eademmra  faucntteftamentis  ,&  ipfiusdantis,  fcu]cgancis,prout  exprcf- 

.      vltimis  volunutibus  l,m  condftimulm  i,  f<  CoUigicur  ex  1. 1 ,  CJe  condu. in(cr, ,  &  ^  ' 

^^'°^^tff.deemtiit,,&demm^.,&'iitt.lUelem,i.  idemvolucruntipfeao-/ofa|i»/.«/,of  ^«^"^, 

map!»rtc  "^'1T^§'  item,fi^is  ff.de  legat.j. dkuntur  dcadim.  Ir^.  in  tertio  conttario,  &  in  fuo  ^nmpia^ 

nfkttk .    iiuiufnuxli  caufae  quodamoda  ,  &  lar-  tra^.  de  altment. ,  Baldus  in  l.fnm  bi  §.  b4t  xm.  poC^ 


g{ilimipicperteicummJ.r«i«r«tMAn».    mnni^  ff.de trtmfaS.,&  in  i.  i.  ff.de le-  fkntSf' 

tatem  C.de  trjiam.  mMut. ,  iu  cum  eadcra  gtt,  p(ee«  do> 

iura  in  plcrilquc  iaucanc  cauiis  dotis       EidiiUs  infcrcs  primo,  quQd,fipucl-  v^"l 

ncmcft, cur largifliimft.lMB  non debeam^  la  adooogruasnupcias  pienius  exigcret  <^9^'^v'<I> 

&  nonpoirintdici  piae .  dotem,ac  fcrrcnrhicultates  Parris,  pof-  gruam"' 

Ratio  fccundx  partis  cx  co  dcfumi-  f^nc  cxccucorcs  ad  cauias  pias  fuppiere  ^  oti^ 

tur ,  quia  denegart  non  poteft ,  quia^  defeaum  vfq;  ad  congruamdocem  ,  vt  pnejlt 

caufadotis  fit  praecipua  ,  ^  fauorabilis  poifec  nubere  fecundum  fuam  condi-  con^ai 

Katiooes  P^''  tcxcum  in  1. 1 .  ff.foiia.matrim. ,  &  tn  cionem , auia  non  dicicur  pofle  nubcrea.  n«b«»* 

Sroftdli-  •*^ff  '^^      <^^'  t  ^  i-boc  legatnm  jf.  de  quando  noncfti  non  pottft  flnbcre  ib- 

spiRe •  tmmt. ,  &  demtmfl.  c.fin.  de  re  iud. ,  &  l.  cundum  fuam  conditionfem.  «X,  /. nefos  EtMnu 

dimimUces  f^dere  iud.^  adcoquc  quinla-  froculo  ff.de  verb.fignif.  puelhs 
to  modo  fit  pia  textns  m  Ijcnm  is  iJHuUer      Infcrcs  fccundo ,  quod  ijdem  cxccu-  P-^up«ri- 

ff.decondit.indeb.^BartolMsinl.i.f.rolut,  torcs  deftinari  in  tcitamento .id  diltri- 

wiatrim.,&ial.x.§.fin.dedoaat,,  &inl.  bucndum  rcxhxrcdiutis  in  caufas  pias 

fieg,oinfrincif.ff.deiier.d«.,Baidiuinl.  poilint  confcrrc  congruas  dotes  pro  1 

wsmdatm  C.mandati,  &  inl.ficnti  C.de  puellis  paupcribus  mantandis  Mdtu,  nZ-w. 

0S.,&ohlig.ji^l.ftialiena^.^uenujuamff,  Hondbttiedotepart.^i.num.  j.  ^!"cml 
itaegot.geSi.  Assbrtio  III.  Priuilcgia  conccifa..,  ISacm" 

4        AssBRTio  II.  Caufa  dotis,n  fit  confti-  caufac  pi«  formalitftr,vc  uli  rcgularitir  fk  pim 

CiuCi  do  tuta  Yxoripaupericft  propnc,  &  ftrii^  non  oofnpetunt  doti,  niii  auaccnus  vel  cdpetunt 

ti$,  fi  lic  modo  pbflccus, fi  vxodoiuiti,  fcu  ha-  promiifa,  vcl  lcgaucftpudlxpaupcri ,  ^oti.qua- 

conftini-  benci  Patrem diuitem.Confonat  B4diu  quatcnus  imporcaccauiam  piamitri^ 

2Jg"P**  'Hgnellmde iaeefartj6,fer  totm ,  &  mm.  modo  fumpum  SMas  V^aettat  de  dote  ijjp J^* 

iflcus      ^""^      f*"- '  Rmmmt  iamitb,  fart.  i .  fcreper  totum  .  pauperi. 

•        fimiUterC.iidt^.ftkii»...  • .  JUciocxeodeduciwf  .quiaprmilc-  ^  *^ 
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^iarcgularitbloqucndo  funt  ftrifti  iu-  ^Uera  expregd,  aUera  firfmifld,  &  fut 

ris,ncccxtendcnda  vltra  cafumforma-  vtra^;x, 

hmf  adquefflfuntconccfla,crgo,ciim  UUera  ^^mata  ,  okerM  itufUmau»  &  ...  7 

caufa  pia  formaliter  fumpta  rcitringa-  wriitfq:  ratio.y 

turadcaufam,c}ua:conccrmtfauorcm  ^lt*radata,altera  didafoUeraprmiJfa,^, 

animx  rcfpciftu  lUim»  Ijui  docali  caufa  Ultera  mmcratayalteraae^k^tU..^. 

difpofuit,priuilcgia  circa  candemdrcnc  Ulteramodica,  altera etiftm ,  aOefa  MM> 

intcUigcnda  dumcaxat,  ptoutconccr-  riut.6. 

HUntnuorcm  ciufdcm  anunae , fub aua  sMterinatwralis  tantirm ,  altcra  ciuilis  ta»- 

ratione  imporunt  folummodo  cautani  t»m,altera  naturalis,  &ciMilisftnud ,  f, 

piam  formaJitcr,  &  ftrifto  modo  furop»  jOteraprofeBitia,aLtera  odHcntitia  .  8, 
tam . 

£xquibusiafercsprimo,qund ,  (idos  /^Onfidcrata  dotc  quoad  c^uiddita- 

fucrit  promifla ,  vellcgata  pio  puella_i  V»-/  tcm  ,  fcu  quoad  quid  fit  lam  pro- 

Qinndo  p^upcre  inaritanda  ex  tali promilso,vel  cedimusad cxaminandat  iptius  diuifio- 

ris eft     legato  non  /ic  dctrahcnda  falcidia  per  nes ,  feu  auotuplcx  fic .  Attmgcmus  in 

non  Ifi  tcxcum  ni  Mrft.  ftmliter  C.  ad  le^.  faUid.,  prxrehci  rolummodo  fingulorum  mem- 

abeadc- quia  hocmodofumpca  pi-oprie,&  in  ri-  brorum  diuifi  nacuram  in  gcncro» 

traheAd.i  gorc  eft  cauia  pia  B  tldHs  HtjMeUus  de  dote  ^ua»]ue  circa  eadem aliauid  difficulta- 

lUcidia  .  part,$.mimjS.Glofa  not.  in  l.fiqkisTitio  f.  tis  habcnt,  vcl circa cOnainoncs,  auoad 

4cUg.i,  adtioncs ,  &  quoad  emetgentia  ab  ipfis 

So:uado,quod,(; dos  fucrit  promifTa,  fingiUatim  dilcuciemss  per  fin^ula  ca- 

tradita,vel  do.uta  pucllx  pauperi ,  6c  pita  in  fubfequcncibus  prsenoQonibui . 

^     nobili,qua:excedcict  fummam,qux  fc-  Frimadiuinocftin  dotcra  vcram,  & 

cundum  fc  cx  difpolitionc  iuris  egercc  pucatiuam ,  quae  diuifio  fumicur  penes  '  j 

digec  ial  innnuacionc,  in  cali  hypochcfi  ipfa non  ordincm  ad  macrimonium,fiue  verum,  lyi^f^ 

Hnuuio.  indigercc ,  quandoquidcm  calis  dota-  fiueapprchcnfum .  Vcra  cft,  qu«pro- <jo(is  m 

&  fit  cio,  feu  donatio  eftet  ad  caufam  piam  mifia,vd  folutaeft  in  ordincadverum,  veram^Sc 

pBtitnL  QxtiBth  fumpum,  prout  habetur  in LiUtd  &  reale  noatrimonium  ,  &  proprti  dos  pucaciiu^ 

CJeSacrof.  Eccl.  eft  .  Putatiua  cft,  quxpromiccicur ,  vol 

.  Tfircio,quod,  fi  ftacuco  cautum  eflec,  foluicur  incuicu  macrimonij  booa  fidr 

?'  [uod  in  pi)s  caufis  proccdi  poftet  dicbus  vtriufquc  coniugis ,  vel  (altemmalierii 

criatis,&  Dcodicatis,  vcl  niounari^  dc  inici ,  quod  umcn  fccunduin  fc  inuali- 

i(i  plano,&  finc  forma,  &  ftrcpicu  iudicij,  dum  abfoluci  dt .  Pciucdiuifionc  mc- , 

ip£i  pro-  vtique  hoc  poflfcc  fieri  in  caufa  docis  le-  minit  f^fembeetim  m  TmtMlas  digefi&' ' 

cedi  die.  gatx,  6i  rclidxpucllxpauperi,(bcuk  nimx^.tit.^.deiteredotiittHnum.i. 

bu$  feri.i-  aucemaiiisnon  paupcribus ,  co  quia  in  Sccunda  eft  in  docem  eiprefsam ,  & 

ti$,  <Sc  su-  pnmQ  cjfti  verc ,  &  ftri&c  cfsct C4ufa_,  pr$fumptam,dc  qua  meminit&rfibffron/.  ^ 

pia,noaficinfecundogatfjifl<aKtorj«f.  456.  inpnncip.  lib.^.,  rufchus  tom.i  .Ut.o.  . 

«it.iunM.x.  fMwi.7i7.MMi.i2..£xprer^dl,guando  cxprcHA 

Q^artOjquod ,  quandodos  cft  pro-  deeaconilatTelexproniiiBone,  velcx  nitr  tJ  * 

miTsa,  vcl  icgaca puelix paupcri,compc-  numcraiione .  Prxuimpta  cft ,  quando  pra  fum- 

II    tcns  fu  iudex  Ecclcfiaihcus  pro  cxccu-  non  oonftac  de  iUius  promiflione  ,  vci  F-^  >  ^ 

Qsnndt»  cione  eturdem  ob  negligcntiam  haere-  traditiotte ,  fed  prsTttiidtar  k  inteooiip> 

dns  eft    dum,rv:ucxccucorumteftamcnuriorum  ftiruca,vcl  cx conicftaris arguicur ta-  ^***?"** 

le/. UL-.   ar^g.  textus  m  c.  vos  quidem  de  tefi, ,&L  xanda  arbicrio prudcncis  viri . 

1"  ip*  i            W<^°P>  ^  cieric, cum  fitcaa-  .  Terda  eft  in  «ftnnatara,  &  aon«ftf- 

ludcx  Ec    P'^                   §•  '  •  ''^  petit.  hare-  raat5,de  qua  plura  dicla  funt  inprtcce- 

cleiUfti.-  '^o  &  licuti  iudcx  Ecckfiafticus  cft  dcncibus,  &dc  qua  loquuncur  loames  3 

kos  fdSt '  competens  ectam  incer  laicos  incaufii  PrAnrgo  in fiimmaiib.^.tra3.x^.q.%.,sil~  AlrcraJ 

C^ipeteiu.  miferabilium  perfoaarum  pcr  tcxrum_  ncfier  vcrb.  dos  num.x.  Prima  eft,<^uando  cftimata, 

y    ia  c,  fmt^caatibus  de  o^io  deUg. ,  ita  in  cradidonc  rci  dotalis  conuemtur.de  ^lter* 

,  wmcu.  pretiodnfdem,  quod  pretiamfirfuto  i^f^ 

.  J,  matciimuio vxorieft rcftitucndum , vcl 

'.               PR.fiN0T10  X.  rcsipraiuxcaUludpreciumconucncum, 

adeo  vc ,  fi  res  ip(a  m  precio  decrefcaCyfit 

•  De  diuifiooe  dods  ia  gaiere fupplendum  pcr  precium  dccr^mcn- 
• cum  .  Sccunda.cft  ,  quando  res  doulis 

.  SyMMt4M.I_FM.     ,  confcrtur  fme  vlla  sefttltiaiicmc,  &  res 

cadtm  fic  coilata  fioluiDiiiacrifflonioeft 

Hetdtwtvera,  aUerafatatiua ,&fai  reftituenda . . 

«r«fii!r,  I.  (^l^eftiiida«am,)liaam,&pro- 

•  V.  miiiaiiit 
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mirsami  dc^jUalQquicur  Hatmaimin  FontamriUdepaSjiift.claii/.i^ilof.xmit^ 
4     di/b.ieMmtxinififmtit.^.IhtzpQ'  pariajmm.f.tHmtka4etmit.,&mi^^ 

AktTi^  tclt  dup] fcitcr concipi,  vcl  quatcnus  vc-  cowient,  Ub. 1 1.  m.7. ,  c^-  alij .  Naturalis 
dtta,  a(.  rCi&  ixalicer  cradua  eft  marico^fiue  pcr  caacum cunc  cft « quando  cradicio  facU 
tcra  dic-  viatcm  ipGm  t  fiuc  ab  alk»  ab  ipTa-» »  eft fine  ftipuIatiQaei CniliB  lantumell, 

ta,  «Iteri^  quantumuis  craranco  pro  matrimonio   quando  dos  nonefl  numcrata,  ncc  tra-' 
f****^  vdjWCfenci,  vcl  futuro ,  vcl  quaccnus  dita ,  &  cji  lapfi;  icmporis  c:^cluditur 
parilif«ifftnnem,fcilicctaccepQlati(Mie  ^oepoiodenonnumcrata  pc(;unia,feu 
pcr  tcxtum  in  t.fromittendof.de  iuredot.,   non  ^ditadotc.Naturalis  fimul,&Ci- 
icu  debiti  rcmiilione  per  tcxcum.  inl.   uilis,  quando  numcratio  (ii^ul,  &  Ai- 
J^eaifalilnu  f.  «01/,,  quiQ4U0iK!quiualenC  (>ulacio  intcrucncrunc , 
iniurcquoadcffedura  vcraji&rcalitra-      Oclaua  cft  ,  &principalit^rin  profc- 
dilioai.  Di^jqua;dicicur  rcrbist  qui-  ^itiam,&  aduenutiam^cqualate  fcri-  . 
bufdam  aatlkfiBSBkeiBBai^ nttUa  prae-    bunt  Con-aftMs  in  rnb.  jf.ftblt,  matrim.  in  ^ 
cedcntc  intcrrogationc  ,  prout  notat  fecundale£l^n.  i6.infin.,IoannesBofcheius 
Joannes  .Angeifts  Boffius  tra&,  de  dote  c,      de  legit.  m^tjib.^.num.  i^. ,  Baldns  lio- 
«ma*  Promi/sa  tu nc  eft  > qianck(  flicwi  adbctfr  iotep  vt.6.  priia,i^,  t  ^fni^.  SmS- 
aftu  tradtta  cftj  fed  per  promiflioncm  j$.,Campeggius  de  dotc part.i .  q.io.,^onr.  ^ja,  . 
obligau ,  quaepronuilio,  vcipotcftdsc  ftantius  Rogeriiudjedote q.j. ;;««». 57. ,tc^ 
per  ftipulationem ,  vdper  ftnipJcx  pac-  trus  BnaHtafa  in  Li  .ptrt.j.  num.i  i  .,C^y^ff . 
tum,  vcl  pcr  legatum  ^  f.folMt.mfUrim(m,  Ex  Thcologis  loxnnes 

QuiAtacftinnumeratam,&  incon-  .^r^clus  Bofjius  traS.  dedot.c^.  anum.p. 
fefsaumjdequaeftrcrmom. r/>.  C.tfr  M^».,RebeUiusde oblig.ii^.part.i. Uh^j, 
^      dotecautancnnimerata.  Frimic{\,c]ua.  q.j.,AloliHadeiiili.,&iur.tom.x.diJp.^jj. 
AltcrA  «lostradiu  cft  vdinpccunianumcrata,  num.  7.,  yillalobot  in  fumma  TheU.  mor. 
nomera-  vcl  inrcconfiftcntcinnumcro,pondcrc,   tom.i.  traS.xj.  difficMlt.i.  num. Profc- 
ta^  akerj;^  ^  menfucajVd  ciimoeru  Kftimatiooe .  aicia  eft  illa  eft ,  qa«  a  Pacre^vcl  parcn- 
•owftci»  Secunda  eft>quKnon  ftttrnumerata/ed  tc  profidfcinir  de  boni» ,  vel  £idto  dns, 
quammaritusconfefsus  eftrcccpirsc  fub  proutcoUigitur  ex  l.profc^iitia  inprincip. 
ipc  fucurae  numeracionis ,  vei  quia  ac-  ff.  ic  iur.  dot.  Aducncitta  ver6,  qux  non 
cepcUatiane  cam  habcrc  voluit  pro  re-  c  bonis  FacriSj  vd£iAodusproificifci-% 
ccpta,  qua  rationeintclligitur  lc  vclle   tur,  a  quocunquc  proucncrit .  Dchac 
obiigare  perindc >  ac  fi  ;^cc^ric  ticuio  vcraqi  dotc ,  quandonam  fit  profe<fkitiaj 
^uodamodo  doinationii «  6c  quando  aauencitia  in  pluribus  can- 

Scxcacftinmodicaro,  congruam  ,  &   bus  infra  cxaminandMfip^ri^  Ibeciali 
inagnam,dcquaiacc  Jf4«f/M^ff«t/r.,cr   ciculo  innoccfccc. 
^     «M^.eMMnir.  lib.  ii.tit.p.num.ip. ,  & 

Altera  fumiwr  non  in  ordincprxciscad  rcsip-         Jf  &  ^  N  O  T  I  O.  XI^ 
modica  ,  fastradius/cupromiisasrecundumfc* 

•iteracQ-  fcd io  ordine  ad  pcrfonas,  &  qualicates  Sipedblfinir  n  particttlari  ea  onnttV 
-SmM  *  a^  earundem ,  q  ux  tradunt,  &  rccipiu  lit ,        qitc  pertinere  pofTunc  ad  doteot 
IpVK  tplk*  yadc  quae  modicacftinordincad  ules,  veram  ,  &  puutiuam. 

V***      ^  tales.  peribnas  concrahcnces  potdk 

.«^oongrua  in  ordii^ ad  aiias  „  & quae.  ^    /4.  M.  ^  R  i    M,.  ' 

oongrua  eft  refpcAu  aliquorum' ,  rcipC'' 

Au  aliorum  poccftcfscmagna^&fuper-.  Rationesdubitandieircaritulum.  x. 

exccdcns .  Prm^Lcftj  qusaCKnu  quaii-  ^qmbn^  cwneniMnt ,  ^  di^m  iosfnUf 

tatepcrfonarumcQntralienrium,($ccon-      tiua,&vcra.  %. 

fuccudinc  locorutn ,  &  tcmporum  non   Coniuniimt  ineo,quod vtraq;  h^htptHt 

adae^UjlC  corum  ftatum  jl  ^  conditio-  tioneminaSlioneperfiuuUi^}. 

jiem .  Secunda ,  qux  deTumitur^vd  per   Hoc  priuilegium  pnkathmt  in^fiMtltt 

.Ordincm  ad  kgitinum ,  vel  ad  ftatum  noncompctithxrcdiextraneo.^ 

<QitffahenciumjVcl  a4iocorum  confuo-  'HStf^alteriusmatrimonif.^. 

tndincsjflla  eft ,  quat  eiTdem  anencii  ftAmUm  tmnpetit  fiUo  haredi  tiifdm 

Congruiccalibusconcrahencibus.Secun-      matrimonij  .  6. 

da  cft ,  quae  ^c^cis  omnibus  iiioriuiu  JtM.  empta  ex  pecnma  ifitis  pitdtim  fit  do- 

:ftsuitmj  &  cMiditioQem  videturqiiOf     tdit.  7.. 

.qno  modo  cxccdcrc .  Expenfx  neteffkns  A(iKate  fuUHm  iffm 

S^Mimaeft.innacuralcm  uncum,in  aMwonr.S^ 
mtur^  ciuUem  Wamk ,  &  tn  naniralem ,  &  fmdm  himefntatiiui  ^  HidkmtlHtnp* 

lis,  .iltcr»  ciuilcm  fimul  ,  dc  qua  meninerunt   Titulus  dotis  efl  habitis  ad  vfmafimm^ 
ciuiiu.   §4Uiu  i»  l,i,mm.j^,g.fQlm,matrim(m,f     etim m thitt fntadm,  lo,- 


• 
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Coiitra^sXVL  ' 

tiSeruntMremdioagniiAq>m«io,iit  UmitmimtiotmfutAtmm  .^^.     '  .. 

H»itminitiep,t«eumM$tSMh-  M^ritiu^mNmtnmMtm^fyxintcrtulh 

nem  annalem  ad ipfmv4^t*indam .  \%,  noMeritilkm  vullit.nem  ,  dr  fruiluspeT- 

fdarittu  ia  date  piuatiiu  pottfff  comturi  ceperit,  fruQus  intermedm  tnter  diem 

^4fkmemmodifeteB.ij.  fekMtid^dllliUitiemtemi^,tem* 

^arim  ecatlucratiir  iqtmpiltMimmftft  •     tur  reddere  Fijio  .  ^<^.  ^ 

«ortmvxms.i^f  Terfeueratae  crrore  mjntui  facit  fruQiit 

^ittefiMimwun^fia^iffmn-  fiios,quami!ite»eeieimteiKPMtimrim»t 

tinereproexfeafuytUiterfeSitatfmkk  57- 

^4/1.  ij.'       *  pas  a^uc  dcbetuy  Fifco  i^iiorante  merit9 

ffMdnt  exeedimet  «wr4  mttrimomf  mw4-  imuAiiiteUm-j  Mumtumuis  ex  eo  mdfiU 

tus  putatiuusnan  facitfuos .  16.  wonio  nati  fmt  filij  .  58. 

Jiiaritus  itt  matntnonia  inuaiido  0^  conditio-  Har^tuSf  (fui  oona  fidecotitraxit ,  f  perfcue- 

.  wm  feritUm  per  prefcriptionm  M»  40-  Mrte  eremiit  etmAm  matrimontj  plms 

ijHiritdotemputatiuam  aLienam.  17.  exptndit,  ifuam  exrgrrn  rx  fruBibusdo' 

Wos  putatiua  non  applicatur  marito  fer  tisnon  potefi  doiem  pru  illa  cxce^u  reti' 

miteriim  vxoris .  18.  ■  nem.  39. 

,  yicor  putatiua  difccda-.s .j  marito propnit  «9>  fUtsnam  priuilef^id  haho.xt  dos  putatiua  cum 

ttc^itate  non  nmntit  dotem .  i  p.  i^ttorantia,  vel  vtnufquef  vcl  vxaris  re- 

^itmurimotuum  fuerit  timiidi  (ontrdSm  mijjfiiii .  ^o. 

cum  fcicntiavrriMfqutvxor  diffolut^wuir.  f^^or  in  ardine  ad  talen  dotem  repetenittlt 

trimonio  nonrepetitdotem  .10.  babet  taeitaio  oypotbecai»  .41. 

fiuando  matrimenim  ■  mdliter  contraSm  Bt  etim  fnuU^gim  ft^Attittit  ipmd  ut* 

eji  ex  i^norantia  vtriufijiie ,  vd  fdtrrnj  tcrcs  credftorcs  .  41. 

vxoris dos  ah  eaicm  vxore  rcpctitur.  x  i .  '^(on  competit  tamen  marito  friuiUgium^  . 

fnbac  hypathefi  vxor  ageret  ad  repetitionem  (onuemotmr  J^4l  fMP  «PtMpwril  ftf"  » 

dotisfccundim  B.ildimTiglieUmfm^  ^  1  ' 

Qmc  ob  (OHfjm.  xi,  ' 

MAmtiti»cni^etiiiiimtfiftffh4gertMm  ■  TNciplAutkincsamiiiareinpftrdeil^ 

ex  jlipulatu.  1?,  JL  lari  lioguJa  mcmbr.i  rccenfitarum 

f  i  multer  contraxU  nuiUter  cum  ignorantia  ciiuiiioaum  i  &  pnmo  lc  ic  otfcrt  vera^flC 

qniiem  inrif  mmitmftSifrthAUmi  patatiua.  I3«vcrsivixaliqaidllicfana« 

poteftdotem  repetcre.  14.  h€t  infinuandum,curT«  omnia ,  qua:  fub 

Jdcm  dtc ,  fi  contrMcit  nHliiter  emfciemin  jiis  dircepucionibus  agiubuntur ,  Anc 

imriSjfed^noraHtiafaBi .  x^.  'eidcm  applicabilia  .  Deputaciua  ple- 

Limita  nifieffet  ignorjrri.^  craffa .  %6.  nus  crit  hic  fermo;  &:  primo  cxamina- 

S^uaiido  matrimoium  inuaiiditm  contraiium  bunturconu^nientia; ,  6cdifconucnicn- 

'  ^  em  fdewOMvtriefqsiuinritdtm  liaCyqusverfanturintcrvtramqucaUe-  t 

ad  Fifcum .  r-i.  gatam  doccm. Sccundo,  an,  fi  inacrimo-  RArioMi 

Jiuaado  dos  tradua  cji  istuitu  matrimon^  nium  inualidum  contra<Stura  fjt  cUm^.  dubiridi 

mmUiii  eemr^ieaii,  ^mietmsift»»*  fiaentiavtciulqiieconcralieneisdecurlo- '  "1' 

imeft,repctitur .  x8.  cus  rcpctitioni  rcfpcclu  dotis  tradiiae ,  W^w»» 

S^mntumuisfua  footttevxor  Monrectjierit  4  Tcrdo,aa,  fimulier  ,<jua:doteratradi- 

eomrebeuio  a&uc repetit .  %p. .  dit  vel  in  fponGilibus  in  ordine  ad  ma» 

fimatrimoHiiim  fuerit  inualidi  contraSm  trimonium contrahcndum  ,  vcl  in  ipfo 

mntammcoi^ummauim  etiam  obiUim  contra^lu  nutnmoni;,  fciuit  «^uidcnx.. 

tmftm  «Ami  ifiiMr      refetiti«m  i^  fa^um ,  puta  fc  ^flc  confangumeamj  , 

tit.  50.  ignorauit  tamen  ius  pcohibens  inter 

ffnamio  matrimoi^m  ^  iiUtm  nontentra  confanguineosmatrimonium  poflitean- 

legem  obfiRentcm , & prohibentemjed  cui  dcm  dotem  prasftitam  repetcrc .  Quar- 

■   lex  Honi^it  vxerper  confummationm  Vit  an,  &  maritiis  ,  qui  docem recepit « 

(iufdemnen  amittt  dotem .  51.  ignorauit  inipedimentum,  &  bona  fide 

$imatrimoniumfHcr.it iiuuliii  contraBuum  contraxit  matrimonium ,  acquirat  ean- 

.  imurivtte  rnarito ,  lir  fciente  vxmre  dos  dcmdotcm ,  an  ver6  tencacur  rcddcrcy 

iemiiitm  edjifcitm  ,3%.              •  &cat,limulierincdet»ratione  oontra- 

Tenrrc::ir  adhuc  reddere  Fifco ,  quantumuis  ^lus  matrimonialis  Crat  confcia  impcdi- 

effetpaSumf  quodmaritus  in  qfiocim^ue  menti  .QuiotOfanyiimulicr.quae  dotcm 

■  «Ifk  Jiwr«Mr,  if.  tradiditi^uicquidemiusprohibcnsnia* 

.TtfitttetnenmaritusagerenJ^mifiitvxttm  irimonium  intcr  confanguincos ,  igno- 

nSitnede  ddo  .  34,  rauic  tamcn  iaaum,Qcmpc  ic  cfle  con- 

fimaritns  ^UmroMs  mMitatemmatrimonif  fanguineam  CQpiico  errocepOlEt  dotem 

txf^*tmf(^«rit(ftttriti9fiitid9itt^  lisidiwiirtipe^.  Satt»«aa  frota  . 


Digitized  by  Go^Ie 


Dc  Dote  L  PvxnotXl.  5-7 


'jperoepti  in  matrimonio  iniuilidopod&t  ciufdcm  macrimooij  j  tunc  arbicrfltur 
i<epcti,v*c1non^qttando.  Septinio,an  BdinsTlgiiettmieivtehiptrtM.pfrt.p^ 
maritus  putatiuus,  quandoquc  pofTit     c«Wj:  ,  cti.un  hoc  priuilcgiumci- 

recincrc  doccm  jpra  oncribus  macriflio-  dcm  non  compeccrc  propcer  cam  ratio- 
nij,  qu«  fiiftinnit.  OAauOjaiia&^uaii-  nem ,  quia  tuncceflac  radorenttbendi . 
dopriuilcgia  dotiscompeomtdonpil-  Scd  contrarium  probabilius  cxiftitno 
tacius«&  alia  fimilia .  propcer  racionem  in  principio  adduc- 

■  '  •   '  AsssiiTio  I.  Indocepaeatiiia,iD  cafi-    tam ,  quia  fctlket  taie  priuil^um  eft 
*•  *     bus ,  in  quibus  Ii:ec  poccft  rcpcti,plura     communc  tam  doti  vera: ,  quim  puca- 
rone*'  » quibus  conucnic  cum  vcra  ,    tiuae^uando  Juec  pocdt  repcci ;  in  doce  ^  ' 

nixt   Sc  ^  P^^^»  malttbusdifconucnit .  lalkoc  autpn  vera  tranfit  in  filiumenifiiem.^ 

fiifcon-    <XinCcnt\t  BaUus  T^lifttellus  tnSt  4g  iMf  matrimoni;  pertextum/w/.i.^.rffp'"'^  6 

ueniAC     fart.ll.mx.part.lfrincip.  dot.f&  in  IJabinm  §.l.de  prmil.  iredir.,  Probabi- 

dos  ves%  •  '  Cbnueniunc  primo in  eo,  qaod  Ttra-  crgo  non  dl ,  cur  non  tranreac  quoad  ''u^  ^-om- 

*  P"*»  jue  habeat  priclatlonem in  acaionc pcr-  dotem  putatiuara ;  ncc  relcuat fatio  ab  P^' j 

'  loiiali,adeouc,  ficuti  oUm  dos  vcra ,  &  eodcm  Baldo  Nouclio  addufu ,  quia 

pfO  veiomatrimooiodafa « dum  foluto  iciiicct  tunceeflat  ratiorenubcndi ;  non 

•v  «      matrimoniorcpeccb.itur  j  praefcrcbatur  relcuac,  inquam  ,  quia  etiam  hxcmtio  okmi^, 

*  -  caetcriscrcdjconbusaoniubcncibus,niii  cellacquoad  docem  vcram,quandoqui- 
jj^Jl^^'^  f«if(mlem  aAioaem,liceteff^  dem  cum foppoiiatur  nucrimoniunL. 
prilatio-  rior  intcmporc  pcr  tcxrum  /«  /.  doris  C.  diflblutumcx  mortevxoris,  ha;c  vtique 
ncm  in_,  dc  iure  dot.,  &  inl.ajjiduis  laprincip.  C.^ui  nonpoteilrenubcre,&camci)Ulc  pnui- 
adione  pot.  in pign.  babeaiufir ,  ita  etiam  m  cafi-'  l^umfilijs  durdcm  matrtiiioni)peraJ- 
K^^boA-  bus ,  in  quibus  circa  dotcm  putatiuam  Jcgata  iuia  concedicur . 

9f.         datur  ius  rcpetendi ,  conccdatur  talis        Ooaueniuncfccundoinco,quodncU'  7 

prselatiopcr  tcxtum  ia  l.i.f.  fi  fponfa  f.  ti  inceruenicntibus  debicis  condifioni->  R«  em- 

4e  mr.  doti,,  ^i»  l.fi.Mm  dotem  f.  busreseo^uex  pccuni j  dotali  fic  doU'  pta ex  ve 

'.  J     fbbit:mgtrim.  aed ,  an  hoc  priuile^ium  lis  pcr  textum  in  i.ft  cx  pecmia  c.  de  iure  cimi»«r 


pra:lationis  in  adioncpcr/biiali  compc-  doi.,  ita  ctiam  rcs  empta  cx  pccunia  da-  .  -  ^ 

tac^umipfivxori,  quandomacrimo-  taprodotcpuuciaactiSciaturquafido-  S^iiT 

niumdiflbininiripraviuente,aoe^anr  ta\isaifjtextiieinl.ftcimt^tem§.fiH.  oik^. 

ipfius  h«ercdi  ,  quando  matrimoniura  Conucniunctcrtio,'qupdficuti  prop-  ° 

dilTolutum ell<x  obitu  ciufdcm  vxoris?  tcr  cxpcnias  ncccllari;|s  £ad:as  in  rc  do-  ^^P^^^ 

•  ^     di(linguendumvidecur,quiavel  lisres  tali  ipTo  iure  minuiCOr  vera  dot  per  [^•^eckm 

Hoc  pri-  illiusvxorisputatiuaprxdcfunftajcrat  ttf.vMTi!r.l.quod didtur  ff.dc  impenf.f&  in  in  doet^ 

uiiegiiiin  Aiius  vci  ex  codcm ,  ycl  ex  aliomacrr-  i.i.^.f  d  quod  dictmusg.de  dote»4uUeg.,  nitaciu* 

prxtuio.  monio,vel alius  excraheus ;  fiexcraneus  ita  eoam  ipfo hire inumiatiir  ck» paca-  iptf  mi- 


nisindo-  non c(l ambigcndum,  quod  eidcm  non  tiuapertexfum/»diif»per«tftfiilMij^dr 
te  puta- coOTpctat  uic  priuilegium  pKElationis,  rituHHpt. 

romMnc  li^^iJdoquidem ,  ncccorapetit  indotc       Conueniuntquartoineo,  quodfiin-!  9 

•  Jixrc^li '  vcra,proutinfimilibusdoccnt  C/o/f /w /.  .  dusdotalisdatus  in  dotc  putatiua  con-  Fnricfus 
exttAaeo.fioftm  procnrator  f.de  rc  iud.,  .dngclus  in  l.    Itantc  eodcm  macrimonio  fit  inalienabi-  P"- 
*  etiMmff.febitJiMtrim. ,  Jaeebusde  Beluis  in    lis ,  &  fi  alienecur  ipfo  iure  fic  inuabda  '"^^'^ 
fiu  difput.  quam pofitit  in  l.  vniea  C.derei    alienatio  ,  ficuti  ell  inualida  alicnatio 
VXarMi.,  Bjrtoliis  ini.i  £.de priuilxredit.,     fundi  doulis  vcri  CX  vi  /. luiixff,  dc  fundo 
BeUilsinl.i^iduisC.qttipot.inpign.habet,    dotali  GlefMfiiigKLinl,dtale$»4uidif.4ii 

Io.mnet  .Anj^clus  Roffius  traB.  dedote  c.  i8.  fund.dot. 

ttum.^. ,  &c      cciam  docuimus  tomji.       Gonueniunt  quinto,quod  iicuti  titu- 

f$ktit.Contr<iUus  Xt.iefipi.,&hypoth.  lusdodscft  habilis  ad  cauiandara  vfu-  lO 

'Prxnot.  V.  Sc£i.  if^.  num.ji.,  vbi  hoc  ius.  capioncm,fi res  dau  in  dotcmelfct  alie-  Titufa» 

pixlationss  ctiam ,  quandoadcfl  caciu  na,  wtl.Vomponius  f.in  doteff.deacq.pof.,  *^ 

•Ypochcca  in  docc in  ordihc  ad  crcdico-  &  in  l.i.ff.  de  vfuc^.  pro dote ,  ica cciam  '^* 

res hypothecarios,non cx tcndimus  vltra  titulus dodspuatiwB /.  Troailmf,  iL*  ^Jnem^ 

filios  ciufdcm  macrimonii  j  fi  filius  cx  iur.  iot.  eti^m  ia 

j,  '      alio  macrimonio ;  ctiamallercndumclt       Ali.iiplui^:s  conuemcntias  latircfcrt  dote  po- 

alt«iuj°  pradationis  cidcm  noacompe-  BaUns^ipueUus  troBJedotepart.  ti.par^  motum 

taa^^    tere,prouc  ctiam  infimiltbusdoQiimus  Hsjhmiitintim.  i.  ■yfque  ad  i^.,^uctii  ' 

mooaj.   lo<^-  cic. ,  &  docenc  li^ufantius  de  pign.  tu  copfule ;  iiaB>eBim  vacae  in  Jus  i»- 

WKmb^.partisfeciadttmt.^^.^aUmii^  morari. 

wdllitieMepart.\o.nigm.%6.,&ttrt.  II.       Diferepanc  primoiiuremedioagendi,  . 

»'■  1.  parte  num.^.,  lajmics  .Angelus  Bofftus  quia  anciquicus  pro  dotc  vcra  dabatur 

Ini0.^4totff.i9.mai.94.>fi  vcc6ILUu«  a^jxi  vxorisjii»  cuiusUocum.modQ 
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y8       Contraaus  XVI; 

fuCCcHtaftio  cx  Aipulatu  pcr  tcxtum  in  tcxtum  in  l. \,  §.  feif  nec  ob  impenfasC.4(t 
1 J  l.i.  inprincip.CJe  rei  vxor.  afi.,  pro  dotc  rei  vxor.  t0.f  in  dotc  taincn  putatiua-* 
Difffcrunt  vcro  mcrc  putatiua  conccditur  folum_,  pro  cifdcra  cxpcnfis  vtilitcr  faftis  non 
in  rcme-  coodiftio  finecaufa  pcrtcxtum  in  l.  jf.  probibcatur  ulis  dctcntio  pcr  tcxtum 
dio  agc-  decQndiS.ob  cMfam ,  fcd  hoc  non  abfo-  ial,  ft  cKmdotem  $.  fin.ff.folHt.matrim. 
di.&qiio       vcrum,  vt  infra  ,  Scxto,quodin  dotc  vcramarituspcr- 

Sccundo,  quod  in dotc  putatiua  ma-    fcucrante  matrimonio  faciat  firu^lus 
rilus  non  hauct  dilationcm  annalem_,    fuos,quantumui5  fupcrexccdant  onera 
j2     pro  ipfarcftitucnda ,  ficutihabct  indo-    matrimonijjnonfic  indote  putatiuafa- 
.      te  vera ,  proutcoUigitur  cx  tcxtu  inl.i,    cia.t  fuos,  ^uatcnus  fupcrcvcedunconc- 
jn  dot^L  ^•dccondtd.  obcauf, ,  Sf  docct  Glof.  in  1,1,    ra  cjuafimatrimonij  BartolHs  in  l.  infntam 
putatiuT  §,ex<tRio^,de  reivxor.aS.  i.fruUus  f.folut.matrimonio,  quod  vide- 

r6  h.ibet    Tertio,cjuodmariiusputaiiuus ,  feu    turdeduci  acontrariofcnfu  mrf././»/j»i4. 
«liUtionc  quoad  dotcra  putatiuara  non  gaudcat      Scptimo,  quod  in  dotc  data  in  raatri-' 
waaie,  beneficio,ncconucniriDoiIitvltraquam    monio  inualido  ob  fcruilcm  conditio- 
comraode  faccrc  poccn  ,  quo  gaudcc    nera  ,  fi  fucricabcna,infauorch[i  vxoris 
quoad  doccm  veram  per  textum  inl.ma'    lcgitima  pi-*fcriptionc Ulam  non acqui- 
1 3     ritum  ff.folut .  matrimon.,&  l,piitronHs,&    rac  maritus,ricutiacquircret,fidaucflct 
y°^^^  l.non  tantmff.de re  ind.  l.vnica§,cumaH- 
Ik^Hii       ^''^'     vxor,aa.,&ex§. {mat ,  & 
conimo,         /» de  dote  Infiit.de  a£i,  Ratio  cx  co 
'  dcducitur ,  quia  ule  priuilcgium  fuit 
indukummarito  ob  rcucrentum  raari- 
uicm,  quam  cidem  dcbct  vxor  pcr  tcx- 
tum  in  l,alia  ^.elegantir  ff.folfit.matrim., 
&  l.vnica  $,cmaMtemC,iie  rei  vxor,  oB., 
quxratioccirat,  quando  non  fuitintcr 
CQ6  verum,&legicimummatrimonium, 
Quarto  in  co ,  quod ,  fi  £a£U  fueric 
conucntio ,  quod  dccedente  vxore  finc 
liberis  raacitus  lucrccur  vcl  toum ,  vd 
diraidium  docis,hoc  non  habcac  iocum 
indotc  puutiua,  ficuti  habet  in  dotej 
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m  raatrimonio  vcro ,  &  valido  pcr  tcx- 
tum  in  l.VrocidHs  ff,de  iift- .rfof„quod  idcra 
quoad  acquifitioncra  in  fauorcm  mui 
lioris  cxtendit  BaldHs^^ouellus d.part ,  1 1. 
fart.fecimdx  num.p.y  quando  matrimo- 
nium  cflct  nuUum  cx  alio  capite ,  quam 
cx  fcruili  conditionc , 

Octauo  ,  quod  in  dotc  vcra  mulicr 
amitcit  dotemproptcradultcriimi,auaB 
applicacur  viro  per  tcxtum  in  l.  confenfH 
C.i^rf^M^„DOnfic  indotcpuutiua,  vt 
tcncntcommunitir  DD. ,  quia  cum  ibi 
matrimoniura  vcrum  non  m ,  non  po- 
teftcflc  adulccriumApsnx  funt  intel-i 
ligendacdcdcliAo  proprio,  &  vcro  per 
dotispu-  ^Cf"^?"  tCXtumi»/.l,C.(if  cowfir.  oh  cau"    Xtxtum inl.feruiCjie  adHlterfjs.,Scd(\md 
tAtiua:    P"'.  •  Scd ,  an  habcat  locum  in  dotc  pu-    diccndum  fit  in  hac  hypotbefi ,  quando 
no  com-  t.\iiua,quandonQn  pcrpaftumconucn-    non  adhuc  conftantc  de  inualidiuttj 
pctit  ma-  cura  cft,  fcd  pcr  ftacutum  induaum ,  vt    matrimoni)  lau  eft  fcntcntia  dc  amiifio- 
rito  poft  prxmoriente  vxorc  fine  liberis  maritus    nc  dotis  ob  adulterium  in  co  comraif- 
MM^l"^  IucrccurdQtera,dico,quod ncc  cuncma-    fum ,  an  tunc  fcilicct  cognita  poftca  in- 
'   ritus  illam  lucretur  ,quia  a-pari  procc-    ualidiute  ciufdcm  matrunoni;  rccupc- 
dunt pa<aum,  &c  ftatutum  pcr  textum  ,  rarc  poHit  mulicr  adultcradotem ,  qua 
in  c,fin.  ad  finem  de  doMot.  inter  vir. ,  &    priuata  fuit  per  fcntcntiam ;  negat  GUfn 
VXor.,BartolnsiHl,ftabbofitbus^.fivirff. 
folut.  niJtrim. ,  quod  ctiam  iacclligc_> » 
quantumuis  vir  cllct  ignorans  talis  in- 
ualiditatis  matrimbnij  Baldus  V.oueUH4 
tracl.dedou  part,  1 1 .  fecnndjt  partis  n.  19, 
verf.exqno  «/<rrf, quia  tcxtus  ind.l.i.C, 
de  condit.  ob  ca^f.  indiUindc  loquitur  . 
Quod,  (1  fupponas,  quod  tam  maritus, 
quaravxor  putatiua  fucrint  cofcij  nul- 
hutismatrimonij ,  tunc  dicendura  cft , 
prout  infra  dicetur  ,  quod  fcilicct  ncc 
1 5     maricus  illara  lucrctur ,  ncc  vxor  poflit 
Poccftdo  illam  rcpcccrc ,  fed  tuncdcuoluatur  ad 
tem  pu-  fifcura,pertcxtura  i>>/,^M/(oiirrd,^4«r2r, 
tatiu.im    ibi  pofita  C .de  incfi^jmpt. 
retinere  ^     Quinto,quQd  licctm  dotc  vcrapcohi- 
^rvnli'?*^  bcaiur  rctcntio  propter  expcnfas  vtilcs 
ter  fadbis  in  fundo  dotali  fadas,  fed  pcr  virum_. 
in  fundo  tunc  agatur  a£kion«  ncgotiorum  gcfto- 
docoli .    rum  in  ordioic  ad  cas  rcpctcndas  per 
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in  c.plerumtfue  de  donat.  inter  vir,&  vxor, 
proptcr  ius  collatum  pcr  fcnicntiam.-., 
qu8c  facitius  irrctra^tabilc,G  non  fucric 
intra  tcmpus  appellatura,cumillaxran- 
fiericin  remiudicaum  .  Sed  nonlibcn> 
tcr;^cquicfcercm,quia,cxquo  ulis  fcn- 
tcntia  lau  eftcx  crrore,i"cu  cx  crronca 
fuppofitione  validiutis  eiufdcm  matri- 
monij  non  vidctur  ius  irrctra^kabile^ 
conftitucrc  cognito  tali  crrorc ,  &  ficuti 
illa  fcntcntianonconfticuitillud  matri- 
monium  validum  ,  in  quo  folummodo 
fundatur  ius  illud  acqujfitionis  dotis 
propccr  adulcerium ,  iu  ncc  confticuic 
validumius  collacum  vigorc  ciufdcm 
in  fauorem  marici  ad  acquircndam  ir- 
rcuocabilir^r  illara  dotcm  . 

Nono,quQd  v  xor  vcra  difcedens  pro- 
pria  auftoritate  a  marito,  &  fine  iudicio 
Ecclcfia;  pcrdit  dotcm  pcr  textum  m  i. 
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f».  CJe repitd.  non  iic  auBeni  vior  putsi-    cendum  cft ,  per  illum  non  fiondttdTj 

19  tiua,maxira^ » fi  reccdatcx  caufa  m.uri-  quod  poffit  rcpcti  dos  pcr  illammulie- 
Vxorpu-  moni;  inualidi  Clofa  in  c.  pUrumquc  de  rem/cdtantum  ibidiciturf  quodvirtl- 
taciua  di-  dmat.  intervir ,  &  vxtr .  lenihil  dc illa  dote lucretur .  Setmoibi 
**deiu  Aliasplurcs  diffcrentias  intcrhuiuf-  crat  dequadam  puclla  ,  qus  optimi 
P^F'*  modi dotcs  enumerat  £4WiM  ?^/<f//w</.  noucrairecffclibcrtam,&deceperatSe-  ;.  * 
catei  ma  ^"^'          '^-  f^''  ^  *  *  f**»'/**»***  ^    natorem ,  cum  quo  contraxerat  adieOo 

rito  non  «««w.ij.iKf^/jm,  adqueillfOireilltBO^  pa£to  in  fhuorcm  ciufdcmScnatoris,  vC  ■  » 
Amicttc    &  ad  infra  dicenda .  foluco  matrimonio  iplc  dotcm  iucrarc 

«locen.      AssBRTio  II.  Simateiiiioniumfcien-    tUTj&ineodemtextudicicur,  quodille 

20  ab  vtroque  coniugc  de  impcdi-  Scnatornihil  lucrcturdctali dote.  Vc- 
Vxor c6-  mcntodirimentc  fucnccontraAum^dos  rum  eU,vcnocat  BaldHsT^iiellHstraS.  de 
cmhens  pervxoremtradictirnonpoceftabeadem  i«tefm.\\.inpri»cip.vcrf.necetuanoh- 
IbcnMr  ibluco  matrimonio  repeti .  Ita  cxprefs^  ftat ,  quod  poflict  a^eredcdolo  ratione 
mMri-  SddnslifiicUustraSat.dedote  fart.  II,  in  lucri  ccffantis .  Ad  iUudundem,quod 
monium  princip.  fubditur  ex  l.  fi  tutor  C.de  interd.  matrim. 
imw  idu  CoUigitur  cx  tcxtu  in  l.  tjui  contr aC.de  diccndum  cft,quod  ibimulicricoocedi- 
pct4C  do-  ifcefl.nupt.  y  vbi  dicitur , quod  cx  daus  tur  dotis  rcpctitio ,  quia  ipfaerrauku 
can,      /lue  in  matrimoniOf  fiueante  nupci.is  iure,&racionescacii94cfexus£iftafiut 

niiconfequi  poriit  cxcepto  tam  rcfpc&u    illi  indulgcntia . 
viri,  quam  rcfpeau  faBmina:,quando       AssERTiO  III.  Quando  nnUitirma- 
matrimonium  mtt  initum  cumcrrore,    trimoniumcontraftum  fuitvel  cxigno-  q  jv 
creo  6contrario  fcnfu  ,  quando  initum    lancia  vtriufquc,vcl  faltem  vxom,cuius 
.  «ftcumcerca  fcicncia  cx parcc  vcriufq;    nominc  marito  pucaciuo  tndica  fiiit  mitrimo 
nil  omnino  potcritconfequi .  Sccundo     dos.cidcm  v  iori  conccditurciu/Hcmdo-  nmmc»- 
ex  textu  in  auth.  inceftas  cje  ia^.  nitpt. ,     tis  rcpcciuo  laamies  Bofcbcius  de  legitimis  tradum 
vbidicitur,  quodetiamlaBminaeadem    mpt.lA.^jmm.t^.,&  fc(j(j.,FirrfemeeeiH^  comr 
paenaafficiatur,acmaritus;maritusau-    in  VandcH.js  dijcll .Ub .x^ .tn .■'^  .driurciot,  ijnoTMij 
tcm  pucatiuus  fcienter  inualidbcoiura-    num.i.,  BAdm  Xoi*cUus  dc  dotc parc,  11., 
]MM»,quocunq;  lure priuacur>ad  quod-    Campcggius  de  dote pan.  i .  f .97. ,  Thamt-  y' 
T  runque  dacum  pro  nupti js ,  quod  ldem     tius  dc  Incro  dotis ^laf.^.  mm. 1 9. ,  Hegu-  jforis  dos 

vidctur  coUigi  cx  tcxtu  <H$./i«i«ft3fitf  famim de ptgnor. pwrtj..  mcmb^.mt.  la^.,  n^tmit 
be*  taac  de  m^t.  Sed  cai  oinc  conferenda^  ^fH.  i  immu  jb^elm  itgm  «mS.  ic  -ib  e  idenx 
Vkberec    fitdos,fiab  vxorcoonpoflitrcpcti.'Ccr-    dote  c.x.num.x^^^..  yxoK%  ^ 

^OKiax^  cumeilnuritumpucatiuura, qui  fcicn-       Exprefa^  colligitur  cx  textu /0 /. /S  . 
«aFUcu'.  tir  nuiliterconcrazic  non  poOc  candem   >jMN|pijjf.</«Mrr(/of. ,  inquooonoodicur  ■" 

rccinere,cum  fit  in  eodemdeli^cum    mulicribonafidcconrrahcnti  inordinc  •     '  \ 
vxore ,  &cxeodcm  nequit  commodum    adrcpctttionem  dotispriuilcgiuui  pra:- 
reportare .  Dcindc  quandoctiam  igno-    ^ationis  in  aiflionibus  pcrfonalibus  inu» 
rancer  conccaxillcc  noo  acquircxcc pri-    ordine ad  alios  crcdicores,  &  m/./i  emm 
vilcgiumretentionisdotts,  vtinfta^.  iotem§.v^.f.fUiif.mi»rim.,&inl.^.Ci 
(^aniol)rem  iuxca  infra  diccnda  in  ca    eod.  ,vbi  in  fouorcm  eiurdem  mulicrii 
b.ypochcfidcuoluideixrecadFircum.     booa  fide  ooncrahentis  iimilc  prip^ 
Neque  htc  audiendi  fimt ,  qui  fi»-   giom  ooaocdimr .  Rado  antem  talii 
tiunt;,\  X  Mcm  adhuc  jxDfTc  doccm  rcp^    conccflionis  confidcratur/n/.i .  ff.de pri' 
terc,iiuc  vtcrque  fucric  ignorans  nulli- .  «//.  credit.toaapc  commune  bonum^^ 
*  catis ,  fiue  vterque  fciens ,  q  uod  dedii-   maxiiiift  cceoim  ad  Reflipablicam  fpe- 
CUnt  tum  ex  l.  i.C.de  condit.  ob  caufam,     Ciit  curait^lltulieril-illdOiaaBIcaMp 
Vamcxl.fin.ff.decotidi&.ftne  cauja,  tum    ncanc  . 

cx  Ub.'Phfjkrit»mfpt.,& exl.fi  ttiter      Cirea  liaiicallertiOiietn  lemaiMrhL* 
Sf^g^  C.de  interd.matrim. ,  in  quibustcxcibus    pnEfenti  difputandum  ,  anguandocx 
cnr  nrto*  indefinite»  &  indiliina^  dicitur,  quod    allegacocafu  ignotantiae  variufque,vd 
MS  Op-  dosiNicadiia  repetatur  ab  yxore »  qu»   fiUcraneiurdcm vsori*»  qtuedoiemooii- 
pofitar     inualidc  contraxit .  Non, inquam au-    tulit,datur  refpe<2;u  ciufdem  vxorisre-  ' 
Kteocix.  diendifunCjquiatexcusisif./.i.j^i/ecoi»^    petitio  dotis  prsftica;,h»;agerc  poflic 
atj^  etutf,  debec  intelligi  in  cafibus,  ia   adcandem,vdaftraaodedotey  vt  aotif 
quibus  dos  ipfa  poteft  repcti ,  quando    quitus  ficbat  in  rcpetidOilOvecaBdotis, 
iciiicet  nucriffloaium  mccr  igDorances    anadtionccx  itipulaai,inquammodo 
aalliicr  liilfrooiitniAnm .  Uem  ktt  rd^   tramfufa  eft  illa  adio ,  ao  vta^condic- 
pondcas  ad  tcxtum  in  l.fin.f.  de  condit.    tionc  ob  ca  ufam.*  Baldns  T^oueUtisdjraffi 
•b  caiif.tptout  rcfpoadctGuf«ibtd..A<i    de  dotepart.  11.  inprinctp.verf.neciAfitt    .  -  ' 
msimi»i*kV.rhg»4tHmmiff,  iwMifiiii(.l.i.arbicratur,iiafolfea|Bt 
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66       Contradius  XVI; 

jt  aftionc  dc  dotc ,  ncc  a<ftionc  cx  ftipu-  dum  cft,  cjuiaycum  ycrfemnr  in  materii 

latu^cum  illa  non  fic  propri^  dos,  cum  fauorabili^cx  idcntitatc  rationis  poteft 

non  fit  proprie  matnmonium  pcr  tcx-  ficri  cxtcnfio ,  &licct  quoad  aliapriuj- 

2 2     tum  in  l,x.  C,de  inre  dot., &l.fin.  f.  de  do-  lcgia  doti  vcrac  concefia  faltcra  in  omni- 

QainAm  nat.ante  m^t.,  ailioncs  autem  oc  dotc,  bus  non  fiatcxtcnfio  pcr  fupcrius  no- 

dicant         cx  ftipulatu  dantur  tantum  doti  tata  ;  quoad  priuilcgium  tamcn  ia^ 

rem       propriac,&  vcr^^non  autcm  improprisc,  cxaAionc  dotis,&  quoad  ea,quae  ad  ip- 

recondi-  &  putatiua:,fcd  tantumcondi^ionc  ob  fam  pertincnt  congruc  dcbet  ficri  talis 

^ionc-,  caufampcr  textum;»  l.i,  C.decondiH.  ob  cxtcnfio  ,  cum  ad  hanc  iura  fpccialitcr 

ob  cau-  (oufam  ,  &l.fin.ff.  dc  condiQ.fine  canfa .  rcfpcxcrint,ncmulicrcs  indotat»  rema- 

Um .      loanncs  Angclus  Boflius  traQ.de  dotec.z.  ncrcnt,prout  fpccialitcr  adnouuit  loath- 

num.  1 14. ,  quamuis  nihil  cxprefsi  dicat  lus  CampeggiHs  de  dote  part,  i .  d,  q.^.  m, 

circa  aitioncm,qua  vxor  potcft  rcpctere  4.  verf,  adde etiam,  quod  probat  pcr  tcx- 

dotcm  putatiuam,cx  quo  taracn  cxprcf-  tum  in  d.l.fi  cum  dotem  §.  ft  mnlier  ff.  fo- 

seaflerit,JEquccidcmdotiputatiuae,fcu  lut.  matrim.  Ad  hoc  ctiam  confirraan- 

pro  cadcm  dotc  putatiua  conccdi  taci-  dura  plurimum  facit  id,quod  habetur 

tam  hypothccam,ac conccdatur  pro  do-  in  /.  i .  §.  i .       rei  vxor,  a£i. ,  &  quod 

tc  vcra,vidctur  impliciti,  &  condudcn-  hihct ^lof.not.  in  d.  l.  fi  cnm  dotem  fin., 

tir  fcntirc  procadcin  repetcnda  dari  &  inl:x.ciimfe<}<j,C.depriwl.credit.,vhi 

a^ionem  ex  ftipulatu ,  cum  pari  paflu  dicitita  communitcr  tencri ;  ncquc  ob- 

currantquoad  dotem  tacita  ftipulatio,  ftant  iura  cx  aducrfo  allegata  a  Baldo 

&  tacita bypochcca,quinimmo  ipfa  ta-  Noucllom l.\.Cjiecondi{l.obcaMf.,&  l. 

ciu  ftipulatio  eft  fundaracntum  ucita;  fin.^.de  donat.  ante  nupt, ;  Non  obftant, 

hypothec2c>cum  in  l.vnica  ^.fcd  vtplenius  inquam  ;  cum  quia  illa  ftant  cumulati- 

Cde  rei  vxoraB,  dic;itur huiufmodi aSioni  ue,  non  reftridkiuc;  tum  quia  illa  proce- 

cx  flipMiatu  damus  ex  vtroque  latere  hypo-  dunt  infpec^lis  antiquis  iuribus  , 
tbccam.  Quod  igicu r  ia  hac  maccria  con-       Assbrtio  IV.  Quando  mulicr  nulli- 

cludendum  ?  Arbicror,probabiUus  cflic,  tir  contraxit  cx  ignorantia  quidcm  iu-     ^ 4 

poffc  agcrc  ad  ulcm  rcpcticioncm  adiio-  ris ,  non  autcm  &ili ,  quatcnus  fcilicet  c  „,  i'er 

ne  ex  rtipulatu,quidquid  in  contrarium  »on  i^norabat  fc  cflc  confan^incaniL>  nulhtcr 

^\xtr\iBalius  lioHeUits  loc.cit,  In  hanc  cura  ilio,eumquo  contraxii,ignorabat  conrraxit 

noftram  rerolutioncm  prstizt  loanncm^  tarocn  ius  prohibcrc  matrimonium  in..  ex  ipK>- 

eft  di'"^  *^W^  ^^Jfi"'^  fi^pfit  aUegatum  confen-  illogradu  confanguiniutis,probabilius  rantiaiu:. 

dum  aec"  ^''^"^  lotnnes  Campr^ius  traB.de  dotepart.  cft,  quod  poflit  dotem  rcpctcrc  ^ntonfvs  '"'^ 

re  aftio-  I  •  f  •  97- "» prnicipio ,  vbi  citat  Bartolum  in  de  Butrio,&  ^bbas  in  c.^Mc  doaat.inter  vi-  f 

nc  cx  fli-  i.  fi  cum  dotcm  §.fi  mulier  ff.  folut.  matrim,  rum,  &  vxor. ,  Bartolus  in  l.  fin.  de  condiQ.  ^^.f^ 

pulatu  .  Speculatorem  in tit.de  donat. inter  vir  ,  &  ftae  caufa ,  Baldus '>(o«*//Kf  traS.  w.dc  do-  repccerc. 

vxor.  §.formatis  vcrffed  fi  matrimomum  te  uum.p.  vbi  aflcrit  ita  communitcr  ic- 

Clofa  in  l.z.    fin.ff.de priuiUg.  credit.,  ncrccanoniftas, hocquc  intclligcndum 

Joamtes  Bofcheius  dc  legit.  nupt,  lih.).  num.  cft  etiam,fi  nuptias  ili«  cura  iJlo  crrorc 

i^.,  &feqq.,  qui,auainuis  loauantur  iuris  fucrint  fccutac . 
dumuxat  de  tacita  nypotheca doti  pu-       Exprefsi  dcducitur  ex  cap.y.de  donat. 

Utiuac  compctcnti,  vidcntur  cx  dirc^o  inttr  vir., &  -oxorem ,  vbi  Pontifcx  prop- 

fcntirc  ctiam  dctaciu  ftipuiationc,cum  tcr  ignorantiam  iuris,qua:pra:fumcba- 

haecfitfundamcntumillius.  Rationcm  fur  in  illis  coniugibus ,  cum  umcn  fa- 

cxcodeduco,  quia  ratio  ibrmalis ,  &  ftum  non  ignorarcnt,ftatuit,vt  pcrfcn-  lunac- 

finalis,obquam  iura  ind.LvnicaC.derei  tcntia  fcpararcntur,  dostamcn  mulicri  comoda 

vxar. aS.  conccdunt  aftioncm  cx  ftipu-  rcftitucrctur .  Sccund6 dcduci potcft  cx  affertio- 

latu,&  uli  adUoni  tacitam  hypothccam  textu  in  l.  prafelfuj  ad  fin.  ff.  de  ritn  mtpt.  ^  • 

atqui  miliut  pro  docc  puutiua;  ca  ctc-  vbi  ccrtc  mulier  non  ignorabat  hStnxUf 

ftimfuit ,  vtmulicr  faciliusnubcrc  pof-  cum  publice  maritus ,  qucm  duxcrat , 

letinfiiturum,&ncindoutama»ercr,  fungcrctiur  muncre  praefie^lurae  illius 

quxccrtcratioaequimiliutquoaddo-  prouincia:,6ctaincn  ibi<ii(fhifuit,quo<i 

tcm  puutiuara ,  crgo  non  clt ,  cur  non  dos  cffet  ilii  reftituenda ,  fcii  dut  haerc- 

debeac  efle  cadcm  difpofitio ;  oec  arbi-  dibus , quod  non  alia  rationc  coatigiiTe 

trandum  cft,quod,  cum  iHe  tcxtus  in  d.  arbitror ,  nifi  quia  fiaemina  iUa  ignora* 

l.vnica  €,de  rei  vxar.  aSione  difcordcc  4  bat  ius  prohibcns . 
Solmiq-  hircantiquo  comrouni ,  debeat  ftrifHf-      Ratio  fuiidamcntalis  horum  omniu» 

tur  ratio*  fimfc  interpreuri, adcoquc/rum  kxjua-  qu«  hic  xlicuntur  ,  ex  co  dcfumicur  » 

nei  op-  turdcdotc,intclligi  debeatdc  propria,  quia,cuhicvcrfcmur  in p^nalibusjib*- 

poflt*'   Cttigorofa,  nonautcmdcimpropna,  6c  aiflimi  debcmus  procedcre,  ncc  patna» 

ftBultadiiuria ;  non,  inquamarbitran^  cxtcodcre « nifi  ad  ddi^m  cum  plcna 

co- 
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flbgpuflbne  jNitntiim ,  m  ^nmis  autem  nec  ab  vKore  repcti ,  nec  a  marito  reune» 

^        potlHimum  ignorantia  iuris pr^fumitur    ri  potcft ,  fcd  dcuoluitur  ad  fifcum  Bal~ 

Kitiones  PCT  tcxt  um  /n  /.  citm  indebitt  f.  dg  probat,  dus  T^udlHs  traii.  dcdgte  fart,  1 1  .feri  fer 

Sro  ea- Nequchkaudienduseft/M9n«iNd!r4Mi  totum  fparftm , 
em  nf-  in  c.fi  necefle  de  donat.intervir.,& vxor.f       Exprcfsc  CoUigitur  ftrrf./.  7«»  contra  , 

fcitioox .  dum  alTcritiquod  f$minae  non  excufen^  & aiah,  incefias  Q.de  incefi.  mtpt, ,  & qut- 

turobignorantianiiiris>ninincafibus  dcmtquQdnDnpailltineahypothcure» 

iniurccjcprcflispcrtextum  w /,/r«.^.«fc  pcti  ab  vxorc  ,  clari  liquet  ex  di(ftis  in 

ii/r.f&fad.igjWir.,Noa,  inquamjaudien^  pr<eccdcncibusinfccunda  aHertioncper 

dus  c(t ,  quia  hic  cafus  habctur    iure  Kxtumini.fiadmfiit9^t.4e«if»^viod 

ti^[^us,timind.c.]^,dedanat.iiitervir.  verbncqucat  pcr  maritum  rctineri  ex 

&vxor.jtxua-in  i.l/Pr^eSus  ad  fin.ff.de  co  liquet,quod  ipfc  in  tali  fuppofitionc 

ritu  mpt,  Minus  audicndus  efi  Ifiierius       in  pari  dcli^lo,  &  proindi  non  poteft  

GioTator  iuris  canoqicuqui  pqrtextum  gaudcre  henefitiq  arg^  texm  in  <f,  l.^id  pro«dflC 

htl.quicontraC.de  ineeSt.m^t./mquck  foR/rd;Nequeobeirepote(l>(la(reratur|  co. 

dicicur ,  quod  pcrdac  dotem ,  ni(i  erro^  quod ,  quando  turpttudo  cft  cx  par ce 

rc  iuftMmo  contraxerit ,  aderit,  quod  vcriufque ,  melior  ut  cQndiciQpoflefli»- 

inhac  hypothefi perdat ,  cumnon  in-  raif^toflt.adfin.t&l.j.fftiectHdit^tk 

terucniat  error  iuftifliinus,  Miniu,  in-  ttof.  cauf.  Non,  inquam,obc(re  potef^ 

quua«audicndus,quia ,  vt  ben^  ifai  no-  qiua  iura  cxpre^  dcrogant  in  iiac  hy- 

tac  BdAtt  tisneUns  ie  dote  fart,  1 1 .  verf.,  pothefi  vtriquc,duji|  doceo^  transfcrunt 

iumi»alio refrohat ,  ibi  ad  fummum  cft  m  Fifcum , 

ftcmo  de  pcrditionc  iuorix  doaAcionia      .A^sbrtxo  VXL  Si  dos  fucrit  data  in» 

ftUicct  propter  nupttas :  non  aucem  de  tuitu  matrimofli;  fiituri, quod  vterque 

pcrditionc  proprij ,  cum  magis  fubuc-  coniux,  vel  falccm  vxor  futura  nouc- 

niant  iura  crranti  ad  obuiaada  damna  rac  cx  ali^o  impedimenco  non  pofre.^     2  S 

|noin»a>quamad  lucra  alienaaquircn-  fubfifterc,&matrimiOQium  illud  poftca  Quand« 

da  ^xsixiUifakl^trnic  fJfiim^&faSt,^^  non  fuerit  fccutum  ex  eo ,  quod  ipfa^  dos  daia 

igjuir,  .  vxoc  fua  fponti  rcccllcnt ,  proliabUius  cft  P"» 

,  AwmTio  V.  Si  mulier  nulliter  con-  cft  >  Quod  vxor  pofllt  dotcm  traditam.  nxatrimo 

tr.ahendo 
^^^.'^J^'  inu.ilido. 


'  ±  <  tmerit  cum  fci^ncia  quidem  iuris ,  fcd  repctcre .  Bartoms  in  l.  fin.  ff.  de  t 
iV_  Oim  ignorantia  (lainon perdit  dotcm,   ftnc  caufa  ^Baldus TiottellMs  dedote  f 


dic  fi£  ^       *  marito  putatiuQ  cognito  er-  ti.i .  vcrf  primus  cafus^  TtMOtti^  ^i*t,fh^  quod  cs! 

tttMt  di  fOrc  potcft  rcpctcrc  Glofa  in  l,  fin.  ff.  de  ff.dc  condiH.fine  caufa ,  txAdwn 
fcientia    eondiu.  fine  caufa ,  &in  rubr.f.  fcdut.  ma*       EiXprcrse  videtur  coUigi  ex  d.  l,  fin.ff.  non  eft  , 

iuris,fed  trimoH.,&in  l.i.C,decondtSf,ob  caMfaau  dg  CQndiS.  fine  caufa  ,  vbt  pra^fumitur,  ^P^*^9^ 

**°&A8'  *«W««l«(f«pi/a*<fc<<«f5  f»t.i  i.n.  8,  quod  illa  mulier  non  nuprerit,.&ratiq 

tw  nftt .    Factliezeodeducitiirjquia  ignoran^  potcft  cx  co  deduci,  quia,  quando  a  iu-. 

tia  fa^iifii-^iliusprffumitur  pcrtd,quod  rc  imponitur  aiimn  pa;na  contra  ali- 

babetur  ni  /.  cot^enfu  $.  fiH,ff,  de  rc  indie.,  ^uoddeli^umjiYcl  £i^um>  t^nc  requi- 

6c illa  eft excuiabilis  per  textum  w  nt femper  ipAimfiiam conTumaiatum 

ff.pro  focioj&l.vcrlus  ff.de prabat.  vndc  &non  fulfificit  incohatum  pcr  tcxtum  1« 

noncft>curexillamulicrpcitlaciusad  Li.i.^bMVcrbaff.<iuodquij<iufi.iiffiiiB»-  . 

rumBdotemrepetendam')>:S>mn»o/.fni  tMminnibr.ff.foU^.matrim.,ideiMteai 

fontra.& auth.inccJlasC.de  ittccfl.  nupt.  a  dcli<ftum,  feu  iiutrtmonium  contra  ius 

.iT    contrario  fcnfu  dcdu^o,  &  quidcm-.  prohil>ais.coafumiiutum  non  eft,  fcd 

,    .    congrua  ratione  hoc  dcccrntcurtquan-  potiini  ex  piarte  eittTden  mulieris  diilb< 

niC        doquidem per inde eft^aiC&iglOCWC  lutum,quxpropCQCHmd^(iUipt' 

ignocan^  omnind  concraxcrit.  ns  fubiacere  ^ 
tiA  oaC    Vcnimcamen  eft,quod,  (t  e^Tet  igno^      Qrca  hanc  a(fcrtionem  modo  infur-i 

fe»        rantia  cra(ra,&inexcufabiIistaIisMftij  gunt  pluradubia  currenticalamo  hic 

vtii  dtcercc  ie.  ignorailc  clk  coaiangui-^  dticutienda  >  &  primo  «  an  fi  iUud  tna- 

37    iii^lUBf&inprimogradu,nonpraHruiiie^  trimoniumnoonisricikatumexcauli^ 

Qiwnda  rc^r  incaignorancia,&  perconfequciu  non  ciufdcm  mulicris ,  quae  fponc^  rc^ 

nuliiter    non  abfoluerctur  a  tali  Da;na  arvument,^  ceflcrit  ob  iliud  impcdiracncum  cogni-  M,n,Mn.i_ 

contr.ic.  /.  ofpamff,  vndec^.i&h^mtUAC^dt  tum,  fed  ex  alia  caufa  puca  ob  fenKii'  SfSK 

c^'  '^^'^"t'  ^  infegrHm .  tiam  ludicis  prohibentis,  vci  ob  mortem  circa  af- 

AssfiRTio  VI.  i>i  matrimoniujn  nul-  altcrius  coiuugis  adhuc  rtfpc(itu  ciufdc  feRiooe 

que  dos        contradtum  fuit  cum  fciencia  tam  ^BminaB  dccur  locus  rcpcciciom  docis  — 

deuolui.  iuris,quam ii£ti  refpoftu  viriufquccon-  pracftitae  ?  Secund6,an,fi  macrimionium 

nirad    Crahends ,  &  pro  eodcm ,  feu  intuitu  liiud  cumfcicuua  vcriuique  coniugis, 

Fifaui,  ciiifilmpQrviafaBfiifricdmcoUatat  vcl^tcBviorisdeiiiipraunento  diiiin 

inenttt 


Oigltized  b^^OOgle 


^2      '  Contraflus  X VL 


mcnte  fucrit  pcr  vcrba  dc  prxfcnti  ini-  ciufdcm  dotis  .  Terti6  potcll  dcduci  cx 

tuni,  non  tamcn  confuraniatum,adhuc  tcxtu  in  c.&fi  nccfffe  de  donat.  inter  vir., 

■vxor  pofsit  dotcm  rcpctcre ,  &  hoc  fiuc  vxor. ,  vbi,cum  Rcx  Logonenfis  tituio 

confumnutio  non  fuerit  fccuta  cx  par-  donacionis  proptcr  nuptias  aflignalTcc 

te  ciufdem  mulicris,  fiuc  cx  aliacaufa  quacdam  caftra  filis  RcgisCaftili*e  fibi  Rat"oncs 

puta,vcl  obfcntcntiam,vcl  obobitum  fanguinccnniundiB,quarainvxorcni_.  pro  hac 

altcrius.Tcrci6,an,quando  illud  niatri-  finc  difpcnfatione  fupcr  confanguinita-  refolu- 

iiioniumfuitquidcminitum,nontamcn  tc  duscrac,  ca  adicfta  condicionc,  vc  fi  ''^ne  . 

contra  lcgcm  refiftcntem,  vcl  prohibcn-  ipfam  cx  aliqua caufa  rclinqucrcc,diAa. 

tcm,  fcd  cui  macrimonio  icx  ipfa  non_>  caftrarcmancrcntadlucrum  diCtxHU^, 

afliftic ,  puta  quando  concrahitur  intcr  cumquc  poftca  pcr  fcntcnciam  fucrint 

Jibcram,&fcruum,  vcl  iconcra,fiillud  fcparaci  ob  illud  impcdinjcncum  con- 

fueric  confummacura ,  amiccac  vx6r  ius  fanguinitatis ,  diftum  fuic  diita  caftra 

rcpeiicionis ,  an  vero  adhuc  poflic  rcpe-  cidcm  Regi  Logoncnfi  cflc  rcfticucnda ; 

tcre?  &aiia  huiufmodi ,  qux  ccrtc  fencencia  rcfticucionis  eidem 

In  ordine  ad  primum  Bxrtolus  ind.  l.  Rcgi  facicnda  in  alio  non  vidcturpoflc 

fin.ff.de  coml.  fine  caufa  jvidctiiT  zficrcic  fundari,nifi&  in  eo,quod  illud  ma- 

incahypothc(i,qua  vxorfua fponccnOn  trimoniumnon  fuericconfummacum_,, 

rccdfitjdotcm  amicccre.  Scd  concrarium  vt  bcnc  pondcrac  Bddus  Houellus  d.  traBi 

2p     fcntiendumen:cumB4/<f.'>(o«r//o(/.rr45.  dc  dote  pxrt.w,  mm.j.vcrf.  ttem  quixibi 

Repetit ,  '^^<^'*^^ p^trt.i  i.mt.x.verf.  primuscafus  efl,  textus  prttfuponit  in  fine . 

quantum  ^     i^oc  arbitror  omnes  confcncire-»,  Ncquc  arbicrandum  eft  cum  (jbfa  iu 

uis  fua_.  hocquededucicur  exd.l.fin.ff.decond.  d.c.&ftneceffe  dedon.intcrvir.&vxor.ia 

fponte    finecauf.  necpoceftinhachypochefidici,  co  cexcu  dici  efle  refticuenda  illa  caftra 

no  recef-  quod  deliiftum  fu:rit  conlummatum_,,  Rcgi  Logoncnfi,eo  quia  cu  nec  ipfc Rcx 

t  aWd °  quancumuis  hoc ,  quod  non fucric  con-  Lc^oncnfis ,  ncc  filia Rcgis Caftiliat  ha- 

. '       '  lummatum,  non  prouenic  cxcaufaeiuf-  bcanc  fupra  fc  fifcum ,  ncc  vidcncur  po- 

; .    •     dem  mulicris  j  nec  obftanc  iura  in  /.  /fui  tuiflc  aaucrfus  fc  ipfos  fifcum,  cui  illa 

cnm  maior    accufaffe  ,&  l.m  feruitutc  §.  caftra  poflcntdcuolui.aEcrCi  ncc  minus' 

pfrffjffe^.rfe  opfr./ii.vbividccur  infinua-  jirbicrandumeft  hoc  ibifuiflcftacutum, 

ri,doccm  ipfam  in  eo  cafu  non  poflc  rc-  quia  licet  fadtum  confanguinicacis  non  jn{^.incia 

pcci ,  cum  rcccfl*U5  non  fucrit  cx  volun-  ignorarenc ,  ignorabat  camen  ius  prohi-  propofi- 

tatc  eiufdcm  mulieris ,  fed  quodamodq  bcns,Non,inquam,arbitrandum  cft  pri-  tA,&  diT* 

cx  neccUitatc  iuris ,  quando  fic  per  fen-  mum ,  quia  ex  co  capite  poteranc  illa_»  foluta ., 

tentiam,  vcl  hdi,  quando  alccr  prxdc-  caftra  deuolui  ad  Poncificcm ,  qui  can- 

ccilii  ,•  Non,  inquam,  obftanc ,  quia  in  quam  fupcrior  reputacur  Innocentius  in 

primis  ad  fummum  haec  iura  poflunt  c.licetcxfufccptodefor,compet.&  inc.no- 

intdligi ,  quando  macrimonium  illud  uit  de  tudic.,  vel  ad  caufas  pias  ;  non_» 

contraftum  iam  cft  per  vcrba  dc  prac-  fccundum,quia  in  illis  Principibus  non 

Tcnci ,  &  non  confummatum  cx  calibus  crac  pracfumcnda  ignorancia  luris,  cum 

caufisnonferencncibusex  partcmulic-  reguiaritcr  habcanc  confiliarios  pcri- 

ris,  quod  non  cucnic  in  praiicnci  hypo-  tos  &c.  haccque  potiifimum  ignorancia 

thcfi .  Deindc,vc  infra,  vidcbimus  in  fo-  in  illo  c.  &ft  neceffe  de  donat.  intcr  vir.  & 

lucionc  fcquencisdubij,  nec  locum  ha-  vxor.  nonprjEfumcbacur,cum  ibidica- 

bcnc  cciam  contradlo  macrimonio  pcr  tur,quod  ilii  crantmagispunicndi,qua 

vcrba  dc  praifenti  codem  non  confum-  vocaiidi  ad  prasmium . 

maco  eciam  cx  alia  caufa  .  Conhrmari  cciam  potcft  vltcriushaec 

Inordincadfccundumctiamfcnticn-  noftra  fccundi  dubij  refolutio  cx  co  , 

30    dumcft,  quanturauis  non  fucric  coh-  quod  ad  induccncLim  paenam  confifca- 

Repetit,  fummatum  ex  aliacauCi,adhuc  dari  tionis.feu  vt dos deuoluatur ad  fifcum, 

"  ""J"-  locum  rcpctitioni  ciufdcm  dotis  Baldus  iura  confidcranc ,  quod  ipia  vxor  fueric 

mjn  fiie                 » T^uellus  trad.  de  do-  dufta  in  domum  marici ,  quod  pocifli- 

tit  cota-    p-w  c  i.nk.x.  Racio cx co  deducitur,  mum  colUgicur  cx  l.  cum  hicflatus  §.  fin. 

nutum    pr»ra6 , quia  paena  irapofiu concra faitii  ff. dc  donat.  inter  vir.  &  vxor.,&ex l.i.  §. 

«i.im  cx  non  iiuciligicur  nifi  dc  codcm facko  con-  »rf»«  ft  tjuts  ff.  de  his,  quib.  vt  indipi.  & cx 

«lia  caa-  furamatopcrallcgacum  Ccxcum  inl.^.§.  l,  fin.  ff.de  lcgat .1 .,  <mod  non  aliaratio- 

hJtcv^bi  ff.quod amfijue  i«r;i .  Sccundo,  nc  ficri  exiftimo,nifiquia  per  illamdu- 

quia  in  tcxtu  in  d.  l.  auunculo,  vc  ibi  no-  ftioncm  pr^fumicur  copula  fccuti  incer 

uc  Bildus ,  magis  pondcracur  ftuprum,  ipfos  ,cum  cx  fimulcanca  cohabiutionc 

auam  ipfum  macrimonium  ,  crg6  nifi  pracfuinacur  coicus  pcr  tcxtum  inc.litte^ 

uprum  ,  fcu  confummario  interucne-  rasde  pr/cfcript.  erg6  quia  ad  induccnda 

rit ,  locum  non  habcbic  pxna  amiifionis  banc  pznamrcquiritur  confummacio. 
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In  onUne  ad  teithlni  profaabUhis  ar-   juriuata  iure  confequeiuli » &  ex  eodem' 

%  1  bitior,vxorcm  ficcontrahcntcnjj^uan-  lurc  colUta  fit  fifco,  vtiquc  cidcra  eft 
Mathmo  tumuis  cum  fcicntu  non  pritufi  lurc^  tr^dcnda >  Nc^ue  dicasimaritum  mno- 
ninmcS-  gqictirionis  docis  m  rub^  fjolut.  ccntcm  escttlpa  vxoris  non  dei>ere  per- 
tinmm  wutrimm.tHddiit  'HoneLlMf  tratiMcdott--  pcti  iHampaKnam,  fcu  illud  dctrimcntu 
''^  if « /urf .  I X .  mm^.  Moucor  non  lolum  ea,  aouiUonis  dotis  contra  cnim  impugoa- 
^^j^  rationc ,  quia  lura  inccixticema  akn  beris,  quia  onus  illud  rcllitucndi  noa 
fion  cffi-  rcpcticioneprQCcdunt,dumtaxit,quan-  cft  in  pxnam  dcliili,  fcd  cx  conditionc 
cit,v(dos  clonccontraIcgcmrelillenccm,6<prQhi-  contradus  inualidiivbicnimmatrimo- 
bentcm ,  vt  clar^  deducitur  ti,  d.  textu.  nium  ndn  c^ii ,  non  poKft  doKexiftare«. 
pf*'''  -  hl.fin.  ff.de  condid.ftne  caufa,  & inl,tjm      Circa  hanc  alTcrtioncm  plurima:  in- 

«meraCTantb^incestasC.dc  inceJiifof.ttMt^   furgimt  rationcs  dubitandi » quas  pro- f*''^^ 
&iiugts  jpecc^tir^tiaiKip  StflQttn, »  lero ,  6c  mox  diluo .  Prima  eft ,  an  fi  iii  ^ 
gemobfiftentem^&prohibencem,quam  celcbratione  talis  contraAus  iiiualidi  bicuii^  , 
quando  lege  ajiiter  non  rcfiftcntc  per  cum.  ignorantia  mariti ,  &  fcicntia  vxok 
.    ..      tcvamnl^qiimMbnodmnff.de  i^ic.f&^  ri&ii|icumeirctexprefl^umpa^um*vtex 
crar.  (««v-iabtf  m  Ucnm  Itx  f^de  qu^cunquecaura.  lUud  macriinpaiuiiL. 

&  /.  /!  m»ftrtmi»frincip.ff. de ceiiiit. iih   oiiToluerccur ,  maricus lucrarecitr  ittam 
deb.  fcd  cdam ,  quu.  quamlo  iibier  con-   dotem,  in  illa  hypothefi  pofict  maritus 
trahit  fcicocer  cum  (eruaj  vel  b  contra,  illamdetinereianvcr^adiuiCKDCcctuc 
iatelUgttur  Uber  valide  contraiicrc ,  &   candem  fifco  reddere  t 
validutn  cffc  illud  matrimonium  per      Stcunda,an  fi  inre,lcu  fiindodotali 
ca«qusdQCiumDirom,(5./Mfrm.Coitn-4-  duraate  taii  macriinpiiio ,  &  pcrieuc- 
As XKJk  mttrinm.x.  pr^tnot.S. niim^i $ .   rante  errore  ineodem  iB^ico,  ipfc  feofr> 
&doccnt  loarines ^)idrXiU  in  c.i.  m.^.  dc    rit  expcnfas  ncccfTarias    ipfo  mrc  mi- 
tmuig.fetiurHm^^ ibi  Ha^ctifis  mverls.    nucrcc  c<tndcm  do<em«  oC.aiXtdcm 
•Mcr fbrmt « »4Ei«dlw  verit.  matrimoniiima  leccrit  dumtaxac  expen&sytiles^  • 
tertio  im^cd..^.  nw.  1 5. ,  Silucslcrverb.ma-       Tcrcia  ,  an ,  fi'  ex  interuallo  noucrit, 
(rimomitmjt,  quxii.z.  di3ion.2..,  Sotiu  in    illud  unpcdimcncum  ,  &  ^cr  aliquod 
^Hmttod4i.jj^jimieantr**i.eml.^.verf.,   wycdsriaillo  matrimpma  pmtatiiia. 
eontraJfens.  pcrlcucraucritfruftusintcrmcdiosadie.  j 

AssBjirio  VII.  St  nutrimooiumfue-    lcientia^j&daiuluuonisciufdcminiicri-     •  •  ■ 
ricooacraauminuaiidemarinpMUCiK   monij  feccrit  fuos^anvcvdiiUaiceneajtlK    ■  <>  • 
ignoraatc  inualiditatcra ,  fcientc  umcn    fifca  rdlitucrc 
52     Vxorcdosmaricotradicapcrvxorcmpu-       Quarta^  an  fru<fius  omncs  perccptOiii^ 
Siueric  tatiuam  c(l  pcr  cundcm  maritum  .ftfi»   etiam  perTeucrante  errOTeieoeritMiQs» 
itUKUidd  tradcoda Baldus l^neUnsdedote part.it .    non folum fi-illi fuerintcongrui  inordi^ 
concfAc.  pag.  mihi  1  i^.verf.fequitwr  tertiits  cafiu,Sc    nc  ad  onera  matrimoaij,lcd  cchim li  fuci- 
tum  cum  in  hoc  conlcntire  vidctur  loannes  .Angelsu    rint  fupcrexccdcotcs  s* 
i(nor.in.         dc  dotc  cj„«MW.»3,{.>duiiKaikric     Qjiiiuaianfiex  caltnutnmooio  puta^ 
ti^^far  '"^'''^''^  pucatianm  ignorantem  etiam   tiuo,  peHeucrance  ignorantia  ex  parte 
ti.Cvxons  i'Tipcdimentuin ,  fi  \xor  tontraxitcum    maritt  progcniti  fucriiu  fijij ,  tciieatiir 
dos  de-  inal^  Adc  amitccrc  omnia  dotisfiriuile-   adiiuc  iifco  dotcm  recentam  reilicuecp; 
aoluitur  gia,  nec  gaudcre  anwalidilationf ificlttt   anver&  poffiteaiidaBttiftfeietiade  ia 
adKlcfi^  gaudct  in  docc  vcra»€cp(OvJiaicO|»ilik>-  ordincadoncraconindiemfiMogmiU^ 
ne  iimumeros  allegac.  ftineoda^^  •• 

Expreis^uideturcoUigi  exdj.mticmh^  laordttKadiMiniam^iftfbfinarfttnn 
C.<frinrrf?.;jMpr.,vbi  abfeiluciaosdc-    nonpoffc  rctinereillam  doccm,  fcd  tc-  jj 
uoluitiu  ad  fiieum ,  nifi  matrimonium.  skuiMifcp  reititucre ,  i)a.ixre  cameaaC-  j^teni^ 
Uiitdafbatccinnignorantiavtriufque,  tioaem  dedalo.aduafiis  eandem  vni<  tar  «d. 
vcl  faltcm  «  parte  mulicris ,  &:  quidcm    rcm  fic  dccipicnccm  Baldsts  JioHelfus  de  huc  red- 
QCMigrua  rationcliOcdCQcrmtur,i|uan-  dotepm.\i.vcTf:fematwrtertim.ci^.ixi^^^^^^-^ 
doquidcm,  cttffl  conftec  de  nuUitace  il-  fitt.p^g- 1 77. ,  &  q  uidcm ,  qijod  noo  luK  co.quan- 
Iiinqui-  liusmatrimonij,nullum  ius  pcnitusha-  creturdotcmcxillopafto,clar^habctur 
btis  inni-  ijg^ nttritu*  tUamrcvnaKlox&ficutifi.  nii.,i.^.rff  cooi/ii^ mte^*^ &  ceneacuc  tmTT 
l^l^  matnmDainm-iUad  contrafitam fuiflec  tocam  rcftitnevehaflefnr i» e.i.iedmmt.  qnod 
•  cum  ignorantia  vtriufquc  ,dos  imme^    inter  vir.  &  v.vor  ,  quod  vero  tcncarur  manttis 
diac^  reftitucnda  dlet.  vxori  difioluto   Fifcotradcrccoliigjturrar^.fw  caMfr^  c.  quo* 
macriaianio  exobgnicionefilpinienien-   4e  imefi.  m^,  Quod  vcrb  poflic  agero  r "'^^'  ' 
ti  illius  inipcdimcnti,  ita,  cum  vxor  ipia    aduerfus  vxorcin  ai5tionc  de  dolo  habc- 
ea  difpofiuanc  iuris  propccr  fcicotiam_*   tuc  ex  l.i  D.viof.  de  rit»  napt. ,  vbi  efi; 
U|i»aiilUatir,cnnquamKttii>fit,  4ifniiiflgulaiiMKlioGC.4Aia(fcdQio«n^ 
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poti  odiofa  non  vidcatur  d.iri ,  nifi  in_. 
3^  ordinc  ad  damnum,nihiIominus  dari 
Poffttr.i-  ctiam  rationc  lucri  ccflanits  maximc  in 
men  ea  hypothcfi  docuit  cxpreHii  Baldus  inl. 
ricus  Age  nondmtm  (^.deUgib.innona  oppofit.adfin. 
Tc aduer-  pcr allcgatum raf»» , & ^lojfjm inl. a  D. 
fus  vxtt-  -pjg  ijr  ^j.  i^jf^  jyjp^    qucm  dicit  clfc  iin- 

Jf^^^-^^Jjgularcm. 

^Q^Q         In  ordinc  ad  rccundumarbitror,pcr 
cxpcnlas  ncceflarias  fadas  in  fundodo- 
.      ..  tali  minui  di<ftam  dotcm  pi:tatiuam_. 
^  j      B.:ldus  l^ucUus  de  dote  loc.  cit.  ,  hocquc 
Expenf*  cxprcfsc  coUigitur  cx  tcrti*  in  l.dote  per 
necefni-  jfjde  ritu  mipt. ,  &  congrua  qui- 

rixf.idx  dcmrationc  hoc  dcccrnitur,quia  asquu 
in  tiindo  non  vidctur,vt  cx  ncgotio  bLncgcftoin 
docili     fauorem  ciufdem  dotisdaninnm  in  cx- 
pcr  nvi-  penfis  procadcm  fjctis  maximc  ncccfla- 
(gnoron-  «■'isp3ciatur,<kcxpcnfa:ill£E  vtiq;crant 
tcm  liul-  focicndaE  pcr  Fifcum ,  fi  fundusdotalis 
litntem    in  cundcm  deucniflfct .  Scd  quid  fen- 
minutinc  tiendum  fit  in  ordine  ad  expcnfas  tan- 
dotcm.   tumviilesad.maritoputatiiio  faftasih 
fundo  docaii ,  pro  nunc  credercm  non_. 
minucrc  dotcm,nifi  in  cafu,  q^uo  illi  ex- 
pcnfx  cxccdcrcnt  valorcm  truauum^, 
pcrccptorum,  vndc  illas  nonrccuperat, 

?'uando  folura  afccndunt  ad  valorem 
ruttuum  pcrccptorum ,  fcd  folummo- 
Non  fic  ^^*  quando  cxceduni  illorum  valorcm 
t.imen     i"  ca  parte,qua  cxccdunt ,  prout  habe- 
expenfi   tur  inl.fumptus,&  inl.emptor  inprincip.ff. 
vtilcs.     dercivcndic.  Si  autcm  qujcratur  ,  cur 
indcfinite  dicatur  quoad  cxpCnfas  ncccf- 
farias,quod  fimplicitcr  minuant  dotcm 
putaiiuam  nullo  habito  rcfpcftu  ad  fru- 
Aus  pcrceptos  ;  quoad  cxpcnfas  vcr6 
tantum  vtilcs  dicatur,quod  dirainuant 
tantumiuca  partc,inqua  cxccdunt  va- 
lorcm  fru<ftuum  pcrccptoi  um  .  Baldus 
H^uclltts  dcdotc  d.  part.  1 1 .  partis  fccundjt 
nwm.j  j,,quafiiimitando  afleritpcr  tcx- 
turo  :n  i.!}ifuUmi.fru{lHsff'.fo{ut.matrim., 
cr  pnecipne  pcr  iil'm  §.  fruSus  quoad 
hunceftcitum  panncan  fumptus  ncccf- 
fario;  fuuipcibus  vtilibus,  viidc  ,  ficuti 
cxpcnfaj  vtilcs  noa  ininuuntdoicm,nifi 
:  ■  incaparC'j,inqUaexccduntfru<fluspcr- 
ccptos ,  iu  ncc  cxpcnfa:  necelTaria;  mi- 
.   nuunc,  nifi  inillapartcexccdcntc  .  Std 
non  vidctur fibi  valdc  conftans,cum  fu- 
pra  docuerit,abf6lutccxpenfas  ncccfla- 
rias  in  fundo  dotali  faftasminucrc  do- 
tcra  nuUo  hjbito  refpcftu  ad  fruftus 
pcrccpcos .  (ilLaraobrcmhoccgodifcri- 
men  intcr  vtrafquc  cxpcnfas  agnofCe- 
....  .  rcm,qQadquoadBccertarias  iura  indul- 
.  gcntuccciliUti,curafincipfisdosfaluari 
■-  ■  "  non  poflc  vidcatur,  non  fic  quoad  vtiles 
vtiliuticius,qui  cafdcra  fccit,cuin  fup- 
ponantiu'  fa^tx  ad  coramodum  ciuf- 
dcra,cui  iura  nolucrunt  confulerc,  cum* 


ic- 
tiam  nul- 


praecipui:  cadem  iura  ipfura  raciiantuf 
rolummodo  ad  normara  poflcflbris  bo-     '  ' 
nsc  lidci,  qui  cx  gcnerefuo  cxpcnfas  vti- 
lcs  compcufatcura  fruftibus  pcrccptis. 

In  ordine  ad  tcrtiara  diccnduracrt ,      -  ^ 
quod  fruftus  interraedios  a  dic  lcicntiaE  ^^. 
ad  dicra  diifolutionts  contra^us  non  ^ 
faciat  fuos/cd  tcneaturFifcoreftitucrc.  htatu.tB- 
Ratio  cx  co  dcducitur,  quia ,  fi  raaritus  netar  ma 
contraxcrit  cura  fcicntia  nuilitatis  ma-  rituifhi- 
trimoni j,tcncturdotem  ipfam  cum  fruc-  int<r 
tibus  excadcmpcrccptis  rcltituere  vxo-  '"^l-'''*  ^ 
ri,fi  illa  fuerit  ignorans,  vcl  Fifco ,  fi  illa 
fucrit  paritcr confcia  illius  nullitatis  pcr  ^^ohi- 
tcxtuminl.inctflttff.dcruunupt.,&c  per  tioni$ 
tcxrura  inl.vxori  maritus  ff.dt  vfuf.le-  rcddere , 
gat.  fccundum  vulgatam  ,  &  corarau- 
ncm  lcfturam,prout  ibidcm  Bartolus,& 
commuuitcr  fcribentes  ,  ncc  cundcra  ma- 
ritumquoad  fru<ftus  pcrccptosrclcuat> 
quod  intcrim  oncra  matrimonij  fufti- 
nucrit;  non  rclcuat,  inquam ,  quia,cx 
q II ()  ddiq u i t  fic  contra hcndo, & c ft  pof- 
fcilor  m.ilae  fidci,nullo  raodo  potcft  fa- 
ccrc  fru^us  fuos ,  cum  omnia  iura  ad- 
ucrfus  ipfum  claraent ,  &  dcbct  fibi  im- 
putarc,quodoncra  matrimonij  intcrim 
fuftinucrit,  hocquc  ctiam  a  contrario 
fcnfu  coUigipotcftcx  tcxtu  in  l.  infulam 
§.  fruSusff.folut.matrim.  dum  dicit ,  6oa* 
fidc  dc^ercepto ,  crgo ,  fi  mala  fidc  pcrcc- 
perit  non  facit  fru£lus  illos  fuos  ,  crgo, 
quantumuis  contraxcric  cum  ignoran- 
tia,ftpoftca  noucrit  nuUitatcracontrac- 
tus ,  &  in  ipfo  perfcucraucrit  pcrcipien"-     •  • 
do  intcrim  fru«5tus,non  poccrit  illoi  rc- 
tincrc,quand<x]uidcm  tuncctiam  con- 
fticuiiur pofleflor nia !a;  fidci , &  tcnciur 
ftatim  ab  ilio  raatriraonio  rcccdcrc. 

Inoidmc  ad  quartara  diccndum  cft,  37 
uod,fi  inarituspcrfcucranteillocrrorc  Pcrfeuc- 
'ruitusrcidotalispcrccpcrit,  illosfecc-  r.inte  cr- 
ni  fuoi ,  etiam  fi  fucrint  fupcrcxceden-  rorc  m.-u 
tcs  adoncra  matnmonijG/o/.»«/.m/«/di»  f^»- 
^.fruQus  f.folHt.matrimon. ,  &  ihiBaldus  '^'^ 
maximh  tn  fitmmario  ,  &  loamusde  Immo-  Qu.vKMis 
la  ,  Baldus  'Hpuellusde  date  d.  pare.  1 1. »«  excedant 
fin.pag.mibi  184.  vcrf.  vnde  per  prMi^a  ,  oncr.im* 
qucxl  probant  pcrtcxtiun  /n  d.l.infulam  trimonij. 
^ .  fruHus,  prxcipuc  cum  pro  illo  tcrapo- 
rc  ipfc  raaricus  putatiuus  dotcra  illam 
arbitraretur  vt  luam  .  Scdde  hocinfira. 
vberius  . 

In  ordinc  ad  quintam  magnam  vioi 
faccrc  vidctur  texcusi»  c.pemdt.Qtu  filif 
ftntlegitimi ,  vbi  filijnacicxmatrimonio 
putatiuodicuntur  lcgitimi ;  cx  quovi- 
dctur  poflcdcduci ,  quod  licet  cicteao 
iUo  crrorc  macrimoni  um  iU  ud  deflblua- 
tur ,  nec  amplius  fubfic  onus  in  ordine 
ad  candem  .muliercm  fuftincndi  onera. 
macrimonij ,  quia  uqjeo  adhuc  fubeft 
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filios  ex  tali  matrimonio  progenitoS)    fcdanimo  donandi  ar^.  /.  i , ,  cir /.       Niw  ctti 
vtpoci  I^itimos  non  vidctur  efle  ntio    fittf  fcietu  ff".  de  covdit,  itideb.  pociaiailim  ^""^  ' '~ 
^,^  cotnpcllens  ad  illara  dotem  conferen-    cum  in  huiufmodi  fumptibus  non  at- 

dam  Fifco,  fedpolfit  recineri  pro oncri-    tendaturad  quantiatcm  dotis ,  fed  ad  cum  ani- 
bnseorundemfiliorumalendorum^nec    gradumeiufaemmariti,&conditionem  mo  mi- 
cquum  videtur  >  vt  fili^  innocentes ,  &    contrahcntium ,  vndc  Hcuti,  11  in  dote  neiKla. 
kgitimi  cx  deliAo  Matris  priuentur  iu-    vcra ,  quam  cxiguam ,  &  tcnuem  mari- 
ft,quo  lcgitimc  gaudcrcnt,  fiMaternd    tus  ab  vxore  reccpit  attcnta  propria_. 
dcltquiiTct .  Nihilominus^exquoMa-    cooditionefexccdeaces  expenlas  quoid 
Dosad-  t<:f  ipl-i  <^cliquit,cuiuspropriaeratdo8)    onerainatriiiioaij  fecerit,nonpotelt  nec 
liiicde-  pacna  eft  pcncs  ipfam  attcndcnda  ,  &    ipfc,  nec  eiushxrcdes  in  rcihcutioncj 
teur Fif.  tilij  debenc proprio  inforcunio  iinpuci*   ciufdem  doti^folutonucrimoaio  de  ca- 
00  igno-  rcquodMateriicdeliqucrit,  &CT»ttr   demdotedimiaiiere,  ita  ettaminpraB- 
xuuenaa  inca  hypothcfi  inAibfidium  tcnctur  dc    fcnti  hypothcfi  in  ordinc  ad  illosm.iio- 
Vd*t '"O Pi«"« eifdcm iiiijs quoad  alimcnta,    rcs  fumpcus,quos maritusputauuus le- 
Quanram*  ^  alianeceferiaoonfufefe ,  ea  propor-   citquoadooeramatriinoaij  nonpoierit 
iiui  cx  eo  tionalirationc,qua,fi  Patcr  dcliquifTet,    docem  rctincrc  ,  cum  praifumatur  ea» 
HMa».    &obdelt&umbonaeiuseflieatcoafifca>   fecUle  finc  animo  repeteadi . 
joanift   .datddxmntipfifilijproprioinforcunfo  •  Nequeobeffepocefty  fialferiiturprP'  . 
^U***    imputarc  dcli(fl:um  Fatns ,  &  inrcrim    mo,diiparem  cne  ration.^m  inccr  nruri- 
^i*   '  teneretur  Macer  eildem  de  ncccflari/s   tum  verum  plus  infumeatcro  in  oaeri- 

conAitcre .  bttsmatrimonii^niaritnm  putiitiunm         ' , 

A^sERTio  VIII.Siman'tusput.itiuus,    plus  cxpcndcnccm  in  ordinc ad  illa_. , 
qui  bona  fide  contraxit ,  pcricucranic  quandoquideinprimuspr^ruinituriUas 
i>ut.\ti""*       errore  fuftinucrit  onera  matrimo-   &ii^»lidcir  ftxifti  incercedenie  vericate  InftantiA 
wusbon»  nij,  &incifdcmplusinfumpfcrit,quam    marrimonij ;  fecundus  vero  cx  crrorc  P''^^»- 
fidei  per-  impor«nt  frudkus  a  dorc  iam  pcrccpti,    concomitantc ,  rum  fi  cognouilTct ,  non  » 
&uer.m-  &  a  maritoconfumpti,probabiliuscft ,  feciiIet.Non^n()uam,obeliepoteft,quiai 
ceerrore,  quodnequeatdoecmdecioercprorcfe-   cum  illud.  inlumpfcnc 'ex  caufa  onc- 
iipiiisex-  aionerompniumexcedentium,quos-fb-   rwn,  &cumcompcnfationefhiftuum, 
pcndit,       jpj  j]]j^  oncribus.  Eft  dircdc  contra    &  obfequiorum  mulieris  non  cfl  pras- 
portcn™'  ^•^^'^  l>isitcUim  traSJe  dotepan.  11.1«    fumptio,  quod  animorepctcndi  iicceric^ 
n-iidliis    fi"- H-  >  1"'  fretus  atiAoritaib  iu-   & ficutt  in  ordinead  frufttis  excedente» 
dorisnon  ris    d.l.ir.fdam  §.  frtSus  ff.folut.matrim.    nontcncturcosrcllicucrc  ,  ita  mc  \  idc- 
poteit  do  voluic  >  quod  pro  taii  rcfcdione  poisic    tiir  poilc  docem  rccincrc  procxcellu  ex- 
tcm  reti-  maricus  pntacintis  doeem  recinere*.       pemamm  in  ordine  adonera . 
jj^  Pto     Bacio  cx  codcducicur  primo,  quiii,fi       Ncquc  obclfc  potcft  fccundcl),  fi  afle-  :, 
f^fn*'  ex  iUa  doce  puiatiua  pencuerante  cr-    ratur,  quod,ficuci,fi  maricuspudciuua  ' 
.  V*     fforeipfemaricusijercepcricfruftusnon    cxpcntasneceffiiriasin  fundodocaltft^' 
folum  corrcfpondentcs  oncribus  matri-    ccrit ,  potcft  docem  ipfim  retinerc  irr.  - 

*  \. ,  roonijjfcd  ctiamfupcrcxcedcnccs  non_.    compcnfationcm  carundcm  cxptfarura    -  'i 
'..  tenetur  inreftitucionedodscognitocr-  perea,quaBfupracommcndauimu8»is 

,  .*         rorcillcKrcfticucrcpor  ca  ,  quac  fupra_i    habctur  in  l.  quod  dititi^r  ff.dc  expmfis,  in  Aliain^ 
docuimuspcrtcxcumHiii./«7«/*i»i^./r»-  i.i.^.fedquoddtxtmasff.dcdotcprd.my^-^^ntiiu^ 
  Sutf.foUif.nutriiit.  Glofaitt  l.fi  antertHp^    ficxpcnras.quoadperfonam  ipfam  mu- P''^?^^ 

•  ■     -     tiasff.  foiut.mdtrim.j&inl.z.C.dedotis    licris  ncccliarias  tccerit ,  poterit  dotcm 

fromif.,.^z.otus  itifumtiia  C.deiurcdot.tit  ipramrctinerc.Conlequcntiaccnct,quia 
'~  /fn.pejw/r.co/.  ,crgoetiamfilnillojiui-   maior  tsttio  yidecurmiliareproip&« 
trimonio  putaciuo  pcrfeucrantc  crrorc    perfona  mulicri'; ,  qtiam  prodorc,  quas 
maritus  quoad  oncra  nutrimoiu;  pius    mcuitu  iplim  datur  ,  cum  pcrlona  fic 
inrufliplent,quamexiganc{i:udusdo-.  magiidigna ,  quamres ipfae  $.  fjn.  infjit. 
tis ,  non  poterit  dotem  ipfara  recinere »    de  itere  natiirali, gentiim,  &  ciuili,  & l.  /«- 
quoufquc  compcnfctur  in  illo  cxceflu    ^iffinutff.  de  edil.  ediii.  Non,inquam..i> 
uimptuum,qaem  fecit  in  eifdcra  oneri-    obeflie  poceft ,  primo ,  quia  cxpcnA  ne> 
btts.  Confcqnencia  tcnet,quia  nonvi-    ccflaria  fafta  in  fundo  dotali ,  fupponi- 
detur  zqua  ratio ,  vc  gaudcat  iure  ad    cur        cum  animo  repcccndi ,  noa.* 
firuauscxccdcntes,  ficaonrttbficaoeri   fice7en& £ida-qiioadonera macrimo- 
ooerum  cxccdcncium .  niaiia  in  perfonam  mulieris .  Secuiido> 

Secundo,  quia  raaritus  plus  expen-  expenfa  Ufta  ia  rc  docali  afBcit  remL» 
dcns iaoaeribus matrimoaij,  quam  exi-  iplam ,  quse  tranlit  in  Filcum ; expenfa 
gant  fruto  docis  non  oenfecur  tUud   vec6  £a£fca  io  pcrfonam  mulieri»  nonoc- 
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dk  fauore  eiurdcm  .  Tcrtio,  quia  cum 
verfemur  in  materia  rctcntionis  procc^ 
dere  debcmus  Ari&c ,  vt  fciiicct  ibium 
haheat  locum>  quando  h&i  fu'n  in  ca- 
^em  re,  in  qua  f afta  cft  expcnfa ,  &  non 
aliter,vcl  alia  rc ,  vt  habetur  in  l.  fi  non 
.  f»tm  $.  fi  cefitum  /f .  de  cfndit.  indeb. ,  & 
fbi  BtrtoUis ,  &  l.  fub  prdtextH  C,  tommo., 
cxpcnfa  auccm  fachi  circa  pci  ron.im_^ 

mulierisJx>aeft£i^ii^feip44o^li>  ^ 
iic  cdGit  materia » (S(  ratio  reteiftfonis 

tanquam  in  reomnin6  fcparata  per  id, 
quod  habetur  inl.  ^itod  vcro,&l:  iusfin- 
^iareff.  de  Ug,,&  i»  reg. ,  qua  a  ture  dc 
reg.  iwris  in  6. 

AssutTiolX,  Dosputatiua,quandq 
matrimonium  eft  cdcraftum  cum  igno- 
rantia  ,  vcl  vtriufque  coniugis -  ,  vcl  (lil- 
pT      tcm  mulicris  in  pliiribus  habet  priuUe- 

fh  dotis  8'*  '^**^  ^***^ pluribw  nion .  Singuli 
utatiux  quibushabet  huiufraodi  priui- 

f:a^.  ^qsia  ^  &  ii)  quibu;  qoqlubec ,  enume- 
'  nnnirin  prima  afertiQne  huios  prcno- 
iionis,  ad  quam  vos  rcmitto. 

Solum  vi^enir  aliqua  fpecialts  diAi 
cultas  in  otidine  ad  cadtam  hypodie- 
cam ,  &  ad  ius praelationis  quoacl  cxxc- 
roscreditores  antcnores ,  &  ad  Driuiic-! 
gium ,  ne  maritus  ooiiuciuri  poisit  vltra 
quam  commode  potcft  ,  &  quidcm  in_, 
ordme  ad  cacitam  hypoihecam  iam  Ai- 
pra  diAum  eft,hant  oorapetere  mulieri 
m  ordine  ad  dotcm  prarltitam  rcpctcn- 
dam  a  marito ,  &  hoc  ctiam  exprdse  do« 
cent Cjlofa tv l.i.f.fin.  ff.  de  primL eredit., 
4^  loanncs Bofchsimdelegit. nupt.  lib.^.n.i^., 
Vxor  in  ^/f^j,  C/tmptfggiiu de dote fart. i.  q.Oj., 

Sfeeulhmr  intit.de  dmat.  hter  vir. 
doMm'°  vxor.i.  form.^tis  ■vrrf^  fcdft  mjtrimonium, 
babet  ta-  Tiratfuelpofi  ieg,  connub.  gLoj. »,  wa».  x J  J 
Ckwn  hy  Tisg4'intimpm,%,iaemyro^.mi.io^y& 
feqq.  itq,  ratio ,  ub  quam  induftuni  ef^ 
huiuiuiudi  priuiiegiui9,adducitur.>a 
>i  (  f.  de  friml^,  erake. ,  w  <^icet  inor 
—  cx  quacunquc  cauf^x  Imc  iu.i  culpa  in-^ 
docata  remancat  j  Ncquc  htc  audiendus 
'  cft  Bdbu  'Hsneltm.  trm.  iltivtefmt.  1 1 . 
pmis  I .  nu.  6.,  qui  ex  quo  afllera^  felum 
modoiu  fauorcmdotium  /n  /.  i .  $.  C.  de 
reivxor. aU.  indud^um  eflc  priuilcgium 
tacitx  Oipu!>ititinis ,  in  quo  fundatur 
tacita  bypothoca,i:yQ».^ue  non  cxtcndi 
adquafidOBOifisn^DMaputatiuas,  cum 
pro  iftis  compctai  dumtaxac  condii£):io 
uoe  cj  uujvcl  ob  c4ufam,per  confequens 
ailerit  nonintelligi  concdTam  tacitam_> 
hypothccam  pfo  c^uafi  dote  ,  fcu  dote 
putattua  .  Nonj  inquam,  audtendus 
cil; ,  quia  gratis  ommnu  aflerit ,  &  taci- 

*iixor.  a3.  non  exteadi  ad  qinli  4lKeak 
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feu  dotem  pu  ta  ti  uam ;  cum  eteni  m  >  vt 
ex  prasarabulo,  feu  proefflialibus  illius  J^'*'* 
lcgis  colligitur,  mcns  lcgislatoris  eo  rcf-  gdSi  Nb 
pcxerit ,  vt  faucret  communi  vtilitati ,  ^ 
vt  fcilicct  v;^ores  fme  fua  ioculpabilj 
(aufa  indotatap  rcnuncrenc ,  hawque^ 
ratio  aeque  miHtet  pro  quail  docious^ 
fcu  dotibus  putatiuis ,  noh  eft,  cur coii> 
ccfsio  ad  illasctiamcxtcndi  nondcbcat, 
VCQD^e  nocauic  loamef,4v^eUis9^mi 
prm.  ie  dote  c.x.rm.xt^, 

In  ordine  ad  ius  prxlacionis  quoad 
csc^ros  crcdiwres  ruppofico  priuil^io 
tacitac  hypothecae  ddem  oompcten(i'af>  • 
firraandum  c(l  ctiam  cale  iusprSBlatio»  •  - 
nis  cidemcompctcre,proutexpre(siha- 
bet  Clojaiud.        fin.  ff.de  primlxredit., 
lojnncs  .Angclus  Bofjxus  trail.  dc  dote  c.  z.  jr^Xllm 
w.  I  a.^.,  (ilcfa  in  l.  afjidms  (.  qmfot,  inaig.  priujte.- 
hiA.,B4irh^HSiHl.fieamdottm  §.finm.C.  vm  prs* 
fff />r/«//.  crci/f.jcx  quocnim  iura  faucrc  wtiohis 
voiuerunt  eidcm  doti  in  ucipa  hypo-  quoad 
thecaobfiiqorempublicum,  nevlcores 
indotata:  rcmancant ,  cura  etiam  tale  Sp"**^ 
priuilegium  pradacionis  refoatur  jU^  '^* 
dulHem  do(isexaftionem,artntraiidtiin 
cftjcadcm  iura  voluiflc  cidem  faucrc  in 
illo  iurepr|la(ionis,  ic  ficuti  aiiciquitusy 
quando  etiam  doti  verae  non  erat  con- 
celTa  hypothcca,  eadcm  dos  putatiua.» 
C«Bteris  creditonbus  prBfereDatar  iii_t 
adioaniuspei:fi»ihlibus|)erea,  quae  (u> 
pra  commcndauimus ,  ita  non  cft ,  cur 
modo,  cum  iic  conccila  cacita  hypoche^ 
ca,non  fit  praeferenda  ctiam  In  aOioiil- 
bus  realibus  ficuti  prajfertur  dos  vct^ 
firg.l.x.C.pcrquasferj:  nolf,  aea^ 

An  ordine  ad  priuiiegium ,  lie  eonue-' 
niatur  vltraquam  commodc  pofsit,fcn- 
cicndum^eft  in  hac  fuppofitione  maritQ 
puatiuQnoacoinpeeere  hmmes^AHgelm 

Bnffius  traB.  de  dote  c.  12,.  ««. 1 05. ,  Baldus 
7{pueUustraS.  dedotepart.  1 1  .part.  1,.  nu.  p^jt  pp, 
iB.,  Tira^Hdpefileg.eonmA.glcf.9.  »^,55 .,  uilegnina, 
1oamies.Andrxasin  c.  i  .dedonat.intervir.,  ne  collt- 
&yxm:  Ratio  in  primis  ca  cft,  quia  cir- 
ca  doeem  putatiu^  iura  voluerunt  con- 
fulcrc  mulicribus  oS  publicam  vtilita- 
tcm ,  neindoutas  remaiiercnt,  non  au- 
tcra  viris  .  Deind^ ,  quia  priuilegium 
hoc  indultumfuit  maritis  vcris,&reali- 
bus  ob  rcucrcnti^m  mariulcm  ,  quae 
etiam  ali<^uo  modo  perfeuent  foloio 
matrimonio,  qua;  ratio  ce£Eit ,  quando 
intcr  cos  non  fuit  vcrummacrimonium, 
&  difroIutumeftjMopterii^ualidiutem 
ipfiu^atqihoc4^iiittu9clarecernitur 
iHC.i.de doHat.u^  vir. ,  &  vxor. ,  vbi 
Pontifcx  dcclarat  totani  dotcm  rcfti- 
tuendamcflemulieri,quandoex  iegict- 
'uCu|ii^;qig^criinoaiimi^^< 
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PRiBNOTIO  Xn. 


iUiA  fnHt  de  donatiotubus  propter  nup- 
tias  inteUignia  funtde  donationibuscon- 
Jia»te  matrimonio .  i8. 
An  C4«qiUB  di^  ruoc  de  dote  in  nutri-   Ikmaucoi^aiue  matrimmtin  fMom  ddi* 


iiKMuoputatiuo^intdligenda  fitde 

•    donationeantc  nuptiAs,  propter 
nupiiasydc  arris^  &  alijs . 

$  ruuun  tru, 

V^mudla  cotftderoMiMthvaHtalKm .  i.* 
Domuiones  ante  nuptias  intcr  /ponfos  dc  fn- 
twro  fiau  refiituenda  foo^o  ,  ^ua»do  ma- 
tfimtnkmt  Mw  iMtrmHtm'  tx  tn^cdimtH 
to  inter  ipfos .  X, 
Sfcnfa,  f M  t"^^  ofeulitmf  non  ae^iirie 

ContraBo ,  <&  confwnmJto  matrimanio  pcr- 
feuerantt  iUo  errore  vxor  non  acqutrit 

SifiteHntdumtaxat  contraQa  fponfilia,cum 


8i  HMrepetimtm^idtmaiite .  19. 

Si  contrabentrs  fucrint  ignari  mUitatis ,  ^ 
Tater  vxoris  ,  qui  dotem  contidit  ffuerig 
ftiens  eegHtta  militateeMiem  tmrepe- 
tit,ftpo$tfiliamrrdotare  .  10. 

fi  vero  non  redotarc  potejl  infauorem 
filiarepetere .  »1. 

Si  fllii  fincalijsnupttjs  deccffrrit  foteflfifcu» 
dotem  i  Tatre  repetitam  ab  eodem  rem-' 

'  etre,  x%. 

Donatio  proptrr  nitptias  foBa  a  Tatrc  mariti 
cum  fcientia  mdUtatis  deuoluitur  ad  t  if- 
euKi,  xj. 

Sicontr.ibct!tes  fiierint  confcij  nullitatis ,  & 
Tatcr,  qmcontdu  dotem,  vcldonatianes 
preptenmpeiaSf^HamSfhie  repetit.  t^, 

Vater  tnnc  agerct  aSioneex  fiipulatu  .  ij. 


fcientia  refge&u  vniufqi  de  mpedimento    Si  alter  ex  roniiigibus  in  vttima  voluutate 


data  per fpee^m' fpenfiditia  hargitate^, 

fponfa  iH.im  tton  acquirit  wee  ^liSaiteti, 

nec  quoad  vartcm .  5. 
Si  Jponfus  itt  hac  hypotbe^ludnerU  «ftulMm, 
-    vel  conimn  tum  fponf*  Imeratart 

^uod  fm  eolUtum  eft  per  fponfum ,  6, 
Tion  ex  vi  legm,fidi»fr«mmtfaii,vel 

Uem  inteUige  ,  tfuando  fponfut  ieofeiimA 

cratconfcius  r.uilitJtts,  non  ftc  (ponfa  .  8. 


idi^uod  reUqmritalUri  tenet  reli8um,fi 

Vtcrq:  fwnt  i'^r..irHs  nnHitatis  .  z6. 
Si  vtcrque  fmt  conjctus  iuillit.it is  non  tan  tf 

fcddeuoUiituradfifeum.  ibid. 
si  legans,  vel  iifiieimsfiiitfcicm,fcd  reci-^ 
picnt  ignams  •miet ,  nec  Mfertur  k  ftf* 

(0  .  ibld. 

Si  aporans  reUquir  fcicnti  valct  kjaturn, 
fci  il  legntario,  taamikm  tfb  indigno  aufer» 
turper  fifcum.  ibid. 


Si  fportfusfuerit  igttarus  nuUitatis,&  fponfa    Q^ando  vterfue  fnit  fciens  nuUitatis  lcgor 
.        .  -  — ^  tnm  nmfnimienelmtmraififenm,aebii 

iUttd aj^noiicrit  .  ihid. 
ybi  fifcus  negUxerit  t^mfcere  non  potefi  bie" 
ret  imiaeifdit  ofpenere  ie  inrefifei  een^ 
tra  lcratarinm ,  xj.  , 
,Arra  rcftttuenijtfmt  danti,  quando  vterqj 

fnit  ignams  mdUtatis .  x8. 
Sivterq;  fcirns .  &  matrimonium  fecutnm 
fuerit/icuoitmitur  adfifcum .  ibid. 


I,  lueammfnmtiUi  iomtimem, 
tfrftn  pterit  ofcnbm, 

p. 

ContrdUs  nnftiisinnnlidisvtrofne^punm- 
te  maritus  repetit  immtionem  frofter 

mftias.  10, 
Uantm,  ipd  eontrnxit  enmignorantia^ , 

fcier.tc  zrxnrc  nuttitatemjrepetit 
nem  proptcr  tutpttas .  11. 


Si  maritus  fuerit  non  ignnntt  f0i,  fii  tmh  Si  teniem  fmrit  em^am,  &  reehiem  igm- 
tum  iuris ,  probabiliusnon  repetit.  i%.         rus  ,  &  fecutum  fit  mntrlmmmm  iffli- 
Si  maritus  confcius  tmpedimenti  cantiderit       cantur  fifco  .  ihid. 

0nm  iamtieeiem  fnfter  nuptias  mulieri  si  tradens  fuerit  igjunrm ,  &  recipiens  con- 
penitus  ignoranti  eandcm  repetit ,  ft  ma-  fcius  ndUtmie  ,  .time  ifie  ienet  reOem 
trtmoninmfervcrbaicprt^entinenfuerit       re .  ibid. 

teMentnm,veifieeldntntnmnmeonfimo'  jtnra,^unio'intnfmtfroadimpleninfr»-i 
matnm.  ij..  m^lfione  matrinm^  fnnnin  rffiitwmti 

Si  matrimnninm  eeifummatnm  fnerit  fcien-      fint,  velnon.  %p. 

te  mnrito  miUtatem,  cr  vxore iguorante  ^aria  opinionesproboe 

imatio  propter  mftias  demdnitur  adfif-  stntmtnr  mfbrn  e/jfim^  ^o. 
etm .  14.  •    f    •  . 

TM^  temma)Xor  agere  nimrfmmnriHm  /^Ccafione  conim  ,  quae  di&a.  funt 
■  nmone  de  dolo  .15.          ^  in  prcocdeoti  pr^notione  dc  dot^^ 

Si  vterque  fuerit  confcim  wtBitnHh  ^  noa  incongrui)&  prxcer  ordinem  nobis 

.  orimonium  tonfunmutnm fimit  dfMjb'1  apcricur  vu  ad  indaganduni ,  an  in  co- 

tmr  ad  Fifcum .  i6.  dcm  matrunoniopucadnoinijBcafii>u^ 

jnteUigc  nonfoLum,/^nanio  frientinmitttntis  in  quibus  vxor  vei  dkfcientbnmllica- 

-  erat  in  vtroq;  tempore  confummationis,  tis  ,  vcl  ob  i^iiorantiain  illjLis  m  ordinc 

.  fedetiamqnandofiieminfi^nemt,ftm  adnucrifflOAiiun^quod^craxicaintE- 
Moferfemrmnritt ,  17.      *  '     '      1%  '  tt^ 
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Ratio. 
ncs,&  lu- 
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dt,  vcl  non  amittit  dotcm  ,  maritus  ob 
ulcm  fcicntiam  vel  ignorantiam  amit- 
tat  f  vcl  non  amittat  donationcs  ante-j 
nupcias,  vcl  propter  nuptias ,  arrhas , 
&  (imilia  ,  fi  qu<e  contulcrit. 

Pro  plcniori  huiuscontroucrfi^  intcl- 
ligcntia  fcicndum  clt ,  quandoquc  in_» 
concra«ftibus  matrimonialibus  ,  fcu  in 
ordine  ad  cofdcm  interucnirc  donatio- 
ncra  antc  nupiias  factam  pcr  fponfura, 
vel  cius  Patrcm  futurac  fponfa: ,  quan- 
doquc  donationcs  proptcr  nuptias,qu«c 
cx  alibidiftisdicunturaugmcntum  do- 
tis,quandoqucdonationes  inter  virum, 
&  vxorem  conftantc  iam  matrimonio, 
quandoq;  donationes  prouenientcs  cx 
vltima  voluntatc  altcnus  coniugum_., 
quandoqucarrhas  datas  intuitu  matri- 
monij ,  vcl  pro  dote  nondum  fol^uta  . 
Rurfus  fcicnduraeft,  vt  fupra  ,  quod 
ficuti  in  dote ,  ita  in  illis  omnibus  po- 
tcft  confiderari  ignorantia  vel  rcfpcftu 
vtriufquc,  vcl  mariti  tantum ,  vel  ncu- 
trius .  Kurfus,  quando  donatio  ant(Lj 
nuptias ,  vel  proptcr  nuptias  ,  vel  con- 
ftante  matrimniiio  fa(fka  eft  non  pcr 
ipfura  maritum,fed  per  paientes  ipfius, 
vel  vxoris,pofte  contingcrc  ignorantiam 
rtfpettu  viriufq;  coniugis,  intcruenientc 
tamcn  fcicntia  refpeftu  parentum  ,  qui 
confcrunt ,  dc  nuliitatc  matrimonij ,  & 
in  iisomnibus  cafibus  quacritur ,  an-, 
amittantur  ,  vclnonamittanturhuiuf- 
jnodi  donationes,  &  arrhx 

AssKRTio  I.  Donaiio  ante  nuptias 
hCta  per  fponfum  tuturae  fponfs  ,  lcu 
vxoricum  ignorantia  vtriuiquc  dc  im- 
pcdimcntQ,qund  obftctmatrimonio  ,  fi 
matrimonium  non  fcquatur,de  inccgro 
rcftitUy^nda  tft  c;:dcm \pin\\o SanchexJib. 
6.  dc  matrimon.diip.  1 8., C/«.7i  in  l.fi  a  fpon- 
fo  C.  dc  doiUit.  ante  NUpt.,IoMiHes  Lupus  rub. 
de  donat.  3.  infin.  ,  &  nos  ipft  docuimus 
tom.^.fubtit.Contrittius  XIF.  de  fponfdib. 
3.  prmot.  5.  num.^. 

Exprdsc  colligitur  fAr/./i  k  fponfo  C. 
de  donjt.  ante  nuptias  ,  vbi  fic  lcgicur  Of- 
culo  vcro  uonintcrueniente  fiiijt  fpanfus  ,fiue 
fponfi  ohierit  totnm  infirmjri  donationem, 
&  donatori  fponfo,  vel  hxredibus  etus  refii- 
tui ,  &  quarauis  hic  textus  loquatur  fo- 
lummodo,  quando  fponfalia  diftbluun- 
curcxobitualtcrius  cx  contrabentibus, 
nihilominusratio,obquamftatuitur  u- 
lcm  donationcm  antcnuptiasreftituen- 
daroeftcob  calcracaufara,railitatctiam, 
quando  cadcm  fpondilia  dilloluuntur 
ob  impcdiraentum  dirimcns  poftea  co- 
^itum  ,  ob  quod  contrahi  non  poteft 
illud  mairimonium  .  Conftrmarictiam 
potcft  cx  00 ,  quia  dc  iurc  modcrno  do- 
natio  antc  nuptias  fa£U  pcr  fponfum_. 


fponf^  intclligitur  fa«?ta  fub  tacita  con- 
ditionc  matrimoni)  incundi,&nonali- 
tcr  pcrca,  quac  doccnt  Molina  tom.  x.  de 
ii^.,  &  iure  trad.  z.  diJp.iSfO.in  princip., 
Comex  .Arias  l.  Jo.,  TMori »«.  j . ,  Sanchex. 
de matrimoH.  lib.  6.  difp.  18.  nu.x.,iir  alti 
magis  communithr  pcrtcxtura  inL,cumve- 
terum  C.  de  donat.  ante  mptias  ,  crgo  ,  fi 
matrimonium  illud  non  incatur,  non_> 
cx  caufa  voluntaria  alterius  cx  fponfis, 
fed  ex  impcdimciuo  non  cognito  tcmpo- 
re  celcbrationis  fponfaiium  ,  &  ulis 
donationisante  nuptias  cademdonatio 
ftante  non  adimplemento  conditionis 
rcfoluctur  ,&  pcr  confcquens  crit  rcfti- 
tuenda  donanti . 

Hic  duplcx  potillimum  oritur  diffi- 
cultas.  Priraaeft,an,fiinillahypothcfi 
cclebrationis  fponfalium  cum  ignoran- 
tia  impcdimcntidirimcntis,  &  illiusdo- 
nationis  ante  nuptias  contigcrit ,  fpon- 
fura  dcofculari  Iponfara  ante  didolu- 
tioncm  fponfaliumob  illud  impcdimcn- 
tum,adhuc  illadonatio  ante  nuptias  fit 
intcgrc  rcftitucnda  eidcro  fpcinlo  .  Se- 
cunda,an,fi  contigerit  pcrfcuerantcillo 
crrorc  cx  parte  vtriulbuc  celebrari  ma- 
trimonium  pcr  verba  de  pr2cfenti,illud- 
queconfumraari,dos  intcgra  debcat  rc- 
dirc  adfponfuraquidcdit,  an  vero  dc- 
beatrcmancrcapud  fponfam  ? 

In  ordine  ad  priinam  vidctur  diccn- 
dura,fponfam,  quipalTa  eft  illudofcu- 
Jum  a  fponfo,acquircrc  mcdicutcm  il- 
liusdonationisante  nuptias,  aliammc- 
dieutem  rcftituendam  elTc  fponfo  con- 
formiter  ad  ea,  qua:  docuimus  fom.5  ./«& 
tit.(jontra£ius  Xiy.  dc  fponfdihus  3 .  prxuot, 
3.  nu.  ^.inprobat.i..p.irt.,  hocquccxpref- 
sc  habcri  vidctur  m  d.  l.fi  a  fponfo  C.  de 
donat.  aiite  mpt.  ,  vbi  fic  legitur  .  Si  a 
fponfo  rfbus  fponfx  donatis  inrerucniente^ 
ofculo  atJte  nuptias  hunc,vcl  illammoricon- 
tigerit  dimidiam  partem  rerum  donatarum 
ad  fupcrflitem  pertinerc  prxcipimus  ,  dimi- 
diam  ad  defunilt,  vci  defunBx  hsredes  cutuf- 
lihet  gradus  fmt  ,  &  quacmquc  iure  fucccf- 
fcrint ,  &  congruo  quidemiurc  hoc  de- 
ccrni  vidctur  ,  quia  fponfa  pcr  illius 
ofculi  impreflioncm  moralem  quandam 
pafta  eft  tsditatcm ,  quamsquum  fnit 
quoquo  modo  compenfaripcrlucrum_. 
illius  medictatis  donacionis  ante  nup- 
tias,  fcu  fponfalitijB  largitatis.  Nihilo- 
minus  contrarium  fentiendumeft,fpon- 
fam  fcilicct  non  acquirerc  illam  medic- 
tatcmpcr  illud  ofculum,  quodpafta  eft 
antc  nuptias.  Salicctusinl.fta/ponfo  n.  2. 
(^.de  donat.  antc  nuptias  ,  &  ibi  Fidgofius, 
&  Glofa  verb.  non  intcrucnicnte ,  .Antonius 
(jomezl.  %x.,Taunnu.6.,&  ibi  Cifuentes 
ifl  pne  ;  quidquid  cx  aduerfo  dixcrint 
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De  Dotc  I.  Prxnot  XIL 

SMcbez,lib,6.  de  matrimjifp.  lo.  mm.  5.,  fuftuleric ,  Vide  >  qaas  lati  dlfta  funt 

Jiiiywwi  iKfmnJk^ 4e  4onat.§.  ^6.  twm.  y.,  i.im.i.0fii.Cmitra5iuXlfr.  itf^d, 

M.ttin^oUb.%.recof.tit.t.  l4.glof.z.  n.i.,  j.rf.  pr^cnof  .4.  ««.4.  C^</.  prdma.6.n.\.  fer 

tAxAlfedaead^l.^niim.  10.  Hscnollra-»  m.,vbieLiainruacdiflQiuuargumcata 

Qptniolat&patec  ex  ijs ,  qua:  nos  docui-  concraria . 

mttti.rmi.  y./ife  f/f.  Cantrafh/s  xiy.  de  Inordine  adiccundametiamrenticn- 

^fmfalib..^^fr4Mt.6. »«.  i.,vba  conlido-  dum  cft,quod,fi  pcrfcucramc  illocrro- 

raiMiinB,  quod  adacquirendamhanc  rerecutumfucricnutriinaialiBnpervcr- «noK 

mcdiccatcm  rjionfalitice  largiutis  nonj  ba  dc  pr2ercnti,&  conrummatum,  nihil  inimra 

folum  requuacur  oiculum»  fcd  ctiam  vxorillapucatiua  acquiracdcillarpon-  fitin.-uri- 

vera  rponEUiai  >  qtUB  tMraBce&ciae  iden  ialltta  largicate  .  Hoc  etiam  fcntiunt  momum 

ofcuium  ,  nam  fi  olculum  prseccflcrit  Sdicetiu  ind.l.ft  afponfomm.i.C.de  do-  P«rveiba 

(jx^araliajiuhiiperiprumiucracur  fpon-  lut.antempt.&ibi  Fulsoftiis,&clofa,^n-  Jgl|4^*5r 

U  perea  t  qme laie  ^OevaC^mmas  4.  ron.Coma.. l.^^.yTauri  n.6.,&  ibinpheim-  coMtm^ 

fifoofiie-  decret.pr.part.e. 4.$. i.m.  141., ^«t/<r«X  ^«f  >        'P/j  diBjom.%. pAtit.de  matum 

SSt?'*  i-P^^^^.ff.f-^^."".?-»  Barbofa  ri^.ff.  (^ontraBuiXiy.de fjponfal.y.pr4ou)t.6.n.i.y  vxornon 

•  filM.matrim.  2.  f-irr. «».  108. ,  Lidamcus  &  rationcs  pro  prima difficulate  addu-  acquirit 

Lapex.  X.  Wrf .  inflr«f .  rff  riMmiROT.  c.  id„  ^ia:  hoc  idcm  concludenti^ClUIKUn^ad  aonati©- 
^      ■     I  L  -  ncm  ance 

ernosetiam  loc.,  ett.  firma.  4.  nu.  4. ,  vbi    quas  vos  rcnutto .  nuDdat 

hoc  lati  profaauionit  per  eam  pocifli-      Assbrtio  II.  Sivcerque  rponfus  fue^ 
mum  rationcm  ,  quod  qiialicas  adicdla    rit  confcius dirimcntis  impcdimenti  in- 
vcrbo  reftringituradtempusverbij,cum    tcrccdcntis  inccr  illos ,  &  nihilominus      ^  . 
igitur  in  d.l.fia  fponfo  C.  de  donat.  «ufe_*    contraxcrint  rponialia  ,  &  fponfus  con-  Q3t\tr.tCm 
Mjpr. ,  dicacur  de  rebiu  donatis  i  fponfo ,    culcric  fponfz  fponfalitiam  lai|itatcn^ 
vtiqueincodemfupponuncur  fponfalia    probabxlius  fponfa  non  acquiric '  iwc  fkribofleC 
coacra^;crgo,cuminnoArahypothdi    quo  i(Uocum,necquoad  partcm, /I  ncc  fcicnriti 
fftn  prgp-^f^ff^ yt^a  fipnnft^" j  iccucum fuericofcuium>neccopulaxncc  ""'i'^  ^ 

cumuis  iamnt/bnt  aKSmm,i^aD&^  ooncia^hiin  fiierit  matrimoniu  per vcr-  ['^' 
non  lucrabitur  illaniliedietateill^Ollr    ba  dc  pratfcnti .  Ita  fcntirc  videtur  San-  faKna^ 
ialiciaelargitatis.  tbeT;.  de  matrimon.  lib.6.difp.xo.  mm.y.  &c  larpmff 

Kcque  arbicrandum  cft  fuiliccre^  coolonat  eum  ijs  >  qiHB  nos  docuimus  fponlk 
quod  praBCcflcrint  fponfalia  put.itiua^,,    tom.^^ftibtit.C(mtraamXiKdfJj(tlfA}.  oon,  «»• 
haccqucconiungancur  cumoiculOj^cum    pravot.6,niim.z^  quiritdo 
TOcilfimiim  fponfa  ci  illa  ofculo  pafla.*      Ratio  tx  fuperius        dcducitur ,  "-^'^"^ 
fitdctrimentumpudoris,adquod  com-    quia  fponfalitia  largitas  iptcr  fponfos  ^^jf 
penfandum  iura  indulfcrunc  de  acqui^    contcrcur  fub  ucita.  condicionc  inatri^ 
InM^qns  mione  illiusDKdiccatblpoaraltcta&lar-    moni; incundi >  &iionalitir,  nccalio 
loqiniii-  gitatis.>k>n,inquam,arDitrandumcfl,    modo,nifi  cxprtraatur  cr  vulgatis  mo^ 
tarde  ve  quia  iura*quae ioquuaturdcconcradu    dernis  iuribus,  crgo,vbi  matnraonium 
j^torr.a-  vero, Sc  itaU»noafuntcxtcndeacfa  ad    nonfcquitur,ncclcquiiJotcft,  illacol- 
extendua  co^traft um  punciunm, &  imaginaria,    latio  fponfalitiat larguatis  non fubfiftcc> 
nir  .id  pu  ^  ^*^""     i)s/iuas  nos  docuimus  tom.  i .    &  proptcrca,  nifi  aUud  obuencrit ,  crit 
'      »  i«t  fif .  ContraBus  Ul.  de  mntko ,  &  vfuris    rcfticuenda  fponfo,  qui  cootutit. 

difq.  6.f.  6.  num.  t.  illc ,  qui  bona  fide-»       Neque  dicas  primo,quod  cx  co,quoct 
vfuraric  contraxit  cxifUmans  contraAii    fponfus  concuUt  illam  fponfalitiam  lar-  ■ 
cffc  licitum ,  non  vfurarium,  non  potcft    gitatcra  fcicns  matrimonium  non  pofle 
lucrari  id  >  quod  iuit^  lucracus  fuifle^  loqui  >  videacur  copculiflii:i  non  fuU  ^> 
iUe  contraftus  non  fiiifliec  vfurarius  >,  &  coiuiicione  matnmoni)  ineundir  led 
ita  fpoofa  >  ^juae  cx  impcdimcnto  diri-    animo  iibcralis, &  gracuicaB  dooationis^ 
niente  interGodentc  cum  fponfo  inuali-   crgdnonpocerit  amplius  diilblucis^oa- 
d&<)ontrsiiitboiiafidc,&cumignonui-   IJifibnsiliamrepetcre;  conttaenimnii- 
tiaimpcdimenti,nonpoteritconfcqui  id    pugnabcri&,quia  potuic  c(»itulifie  ad 
eaillo!c)Ouiccaau,quodcoafecucafuifiicc>.    alio&eti^uii>  puu  ad  aUiciendara  pu^ 
fi  ille  fiuflckvalidus ,  vnde  debet  impu-    taduam  fponlam  ad  impetranAim  di^ 
tarc  pTOpriaillft>rtunio,  quod  cxtitcric    pcnnitioncm  fupcr  ilJo  impcdimcnto  , 
iUud  impodiaKatiUDi  &  olcuiumpailia    vci  ^aliquod  aiiud  ab  eadcm  fponik^  AMnje 
{berit;&ficttdiMciiieirunonciillen-   obanendum,  cmasnonfecttCOvlSjAUy  tHb  eet^ 
tium  prxcedenciua^anfatium  dcbct    nonc(l,cur  fua  vi  dcficicntecondicionc  t.tt.'<  ad 
impucace  pr(>priaBCiilpm>  quod  ofcuiii   noa  debcac  carcrc  iila  doaatio .  Quod  aitos  fi- 
paua  fiient>  ita  in  campWBcaiflentium   fi  fuppooas ,  quod  nulla  alia  ratb  celia 
fpcmfalium,fcd  Lnualidorumdcbctpro-    collacionis  inccrccflcric ,  tunc  ad  fum- 
prio  iafiorcaau^  imputacc ,  quod  liiud   mum  (ubiiiicc  in  vira  fimpiiC£s  dooatior 

iiisi  • 
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Soltiitiir 
aaftaatui 


Si  fpon- 
fus  in_. 
hac  hvpn 
chefi  of- 
cul-ttus 
fiierit 
fponfAtn, 
vel  copu- 
lam  cum 
ipfa  ha- 
bucric 
pweft 
fpoCt  re. 
tinere^ , 
«Md  col 
ntOBicft 
yetfpon' 
win , 


iuS)iion  In  vim  rponfalitiae  lugiutis, 
com  deficiac  &  finis  ineundi  matrtno- 
nij ,  ob  qucm  rcgularit^r  fit,  ncc  fubfi- 
ftunt  fponfalia ,  fine  quibus  fpooTalitia 
latghasnontenet. 

Nc(]uc  riic.T--  fccundo  ,  qund,  cx  co, 
quodiponiUsipfe  deiiqueric  contrahen- 
do  itla  rpon(aIia>  fciens  illa  non  pofltj 
fubriftcrc,  inpaenam  illiusclclik-li  priuc- 
tur  ilia  fponialitia  largitatc,^uam  con- 
talit  fponfx ,  ea  proporcionali  ratione , 
qu.i  iuxca  ibpcrius  di(fla vxorconfcrcns 
doccm  marxto  putaciuo  4  fcicns  macri- 
nxxiiuai  illud  non  pofle  fubfiftcrc ,  in^ 
pOSnam  priuatur  iurc  rcpetcndi  cande 
cotem  pcr  tcxtum  ">  contraj^autb. 
mcfiasf.  de  imeft.  mpt.  &cum  ipfa  fpon- 
fa,  vtpotc  "^ux  contraxerit  cum  fimili 
fcicncia  inualidicacis,  fucric  in  paride- 
liAo,  ncc  ipfa  poterit  acquirerc ,  &  fic 
erit  ad  fifcum  dcuoluenda  .  Contra_, 
enim  impugnabcris,  prim6quia,ctiam 
quando  vior  contraxit  fciem  matrimo- 
nium  inualidum,&contulitmaritopu- 
tatiuodotem,ix>npriuatur  iurerepe- 
tcndi  doteiQ ,  quando  ilJnd  outrimo- 
nium  conrummatum  non  cft  pcr  ca,qua: 
prebac  Baidus  m  l.aumu:iUo,Baidus7i^uel- 
Ihs  traS.de  dote  part.i  i .  n.%.  per  textnm 
i»  c.&ft  ncccfie  dedonat,  intervir.&vxor. 
Sccundo,  quia  nullibi  rcpentur,  quod 
fitlmpofiu  pxiu  amiffioaiiiiMiiialitim 
Jargitatis  aduerfus  contrahcntcs  fpon- 
falia  inualidccijm  fcicntiay  ficuti  repe- 
ritur  impofita  in  ofdine  ad  amilBoaem 

dotis  aducrfus  contrahentcs  mntrimo- 
nium pcr  verba  de  pr»lcnti  inualidum 
cum  Kicntia  nollitatis ,  &  cum  verfe' 
mur  in  cafit  feparaio»  noa  eft  £wienda 
cxtcnfio. 

(^iiod  fi  fupponas ,  quod  contraAis 

huiulmodi  fponfalibus  inualidc  cum_, 
fcicniia  vcriufquc ,  &  collau  pcr  Iponsu 
iUa  fponfalitia  largiutc  lecuca  fuerit 
per  cundcm  fponrum-dcofculatio  fpon- 
fiE,  &  forte  ctiara  copula  cum  eadcm  , 
tunc  arbitrarer  iuxca  ca ,  qux  diximus 
tom.^.fub  tit.  Contr.iHus  XW.  de  fponfd.^. 
pranot.6.  nim.  x.  &  tenct  ctiain  Santijcx, 
lib.6.  de  matrim.  di/p.^ mtm.  7.  pofle^ 
fponfamfibi  rcunete,quodcollatumcft 
perfponfum,nonquidcmvirtutc  lcgum 
i/lud  j.pplicandum  intuitu  ofculi ,  &c 
copul»,  iiKicxpraefumpu  rcfpcftu  do- 
nandsantidoralicollauone  adcflfeftum 
COiifequcndi  voluncatcm  fponfae  ad  of- 
culumj&copulam|&poftca>quodaaio- 
do  ccdente  m  preciam  eonindem ;  6e 
quideinquod  hoc,  quod  colI.utUTi  c(\ , 
nonacqutrat  virtucc  lcgum  cxprxdK^s 
cttincicur ,  quia  legcs  non  difponunt , 
quod  fpon&  aoquirat  fr**"^flliriam  lar- 


giutcm ,  necqvioadpartem  rationc  oT- 
cttli,  nccquoad  totamrationec(«pulaey 

nifi  quando  prxcclferunt  .ul  talc  ofcu- 
limi,vel  copulam  valida  iponiaUai  hic 
aimm  nec  prcoefleruntvaiida^iiiee  ta^ 

lla  bau.i  tidc  rcpucata ,  cum  vtcrquC--' 
prffupponatur  cofcius  nullicatis;  Dein- 
di  incmigruum  omnin&  eft ,  vt  fponfa^ 
confcqu.itur  prxmiuni  Icgalc  cx  aftio-  7 
nc,qua:  non  fol  um  ad  ucrfatur  cid  c !  c  i ,  ^^'^ 
(edeciamiuri diuino,&httmano,(] j.un  ^^'^ ''"^^ 
quc  nouit  omni  iurc  culp.ihilcm  cllc^ .  p^rct:un; 
Quod  vcro  poilit  rctincre  inprctium_>  quoda- 
oiculi , & copulse,  tum cicoeuincitur,  modo a 
quia,cum  Iponrusnoucrit  infubfiftcntiS  niH  ,  < 
coucraitus,  noa  pra;!umi  poteft , iUam-*  cop"'» 
donationcm  conculiflfcnifi  id  aUicicfl- 
dum  aiiinui  rpoiiJk  fidtx'  atiaftus  inho- 
ncitos  oicuiorum,  &  copid* ;  non  cnim 
potcft  eflc  adefie£lum  concrahendima- 
rrimoui)  ,cum  optimc  uoueric obftante 
impcdtmcnco  iuris  iion  pofle contrahiy 
crgo  iccuta  copula  ,  vd  ofiulo  praefu- 
mcndum  cll  collacum  cx  voIiincacc_» 
dantis  ccdcrc  quodamodd  in  prctium 
•fculi,  vcl  copulaB;  efg6fponra  tiaa  po- 
fJi  it  illud  rctincrc  ,  cum  huiu'modi  ac- 
i.ouci  liiic  compcufabilcs  rcbus  prctio 
aBftinubilibus ;  tumcxeo,quod  don.ins 
cx  fjlfj.  caufa  ncc  ignarus  fa  1/1  cjtisccn- 
fctur  donarc,&cum  pr«ftat  cclebratis 
prim6  fponfalibus, quaevndcquaquc_> 
nouic  inu.iiida  ,  runponitur  pr.cllarc  ad 
aiiqucm  niicin,cuiu  noiiconcuiuicc  fmc 
illis,crg6  fupponitur  abdicare  fuppofi- 
to  illo  Hnc,  qui  alius  clTct,  non  potcfl 
luli  liiacopuia,  vcl  olcula,  licqucquod 
daciun  cft ,  vt  motiuumaliicicns  ad  ac- 
tum ,  pollc.i  cijciit ,  vt  prctiuin  actus. 

Ea  ,  qux  liactciiu-s  djcta  luiit  in  hac 
fupporuionc,quod  fponfapuiatiua  pa'-  ' 
la  iii  i>:i;u!uin,&:  copul.im  in  0;x:iiic  ad 
ai.quiiKiuncin  uluis  donatiOiiis ,  quan-  „„,^„^0 
do  vtcrqueerat  oonfcius  nullicacis  con-  fponfus 
tractus,  pj-oportionalit6r  intclli^cnd  u..  t-r.u  con 
iunt,  quaudo  iponfus  crac  coalcius  ta  f^m  mil 
1  is  nu  11 1  ta tis ,  dc  fponfa  penictts  ignara ,  '.' ^ ' "  >  ' 
adco  vt  hecacquiratillamdonarioncm  'po"*-* 
noii  cx  vi  lcgum  diiponcntium  dc  tali  '8"*'*' 
aCi|;ijlicione,fedcxpr.EruinpCa  volun  ^ 
tatc  confcrcntis  cx  ancidorali  animo  ad   Si  fpon 
cHcctuin  coaciliandi.vcfupra,  &  poftea  fw$ 
in  prctium  actionis ,  &  quoad  hoc,  &  JljHiiM! 
qubad  praecedcntcr  di^  confentiunt  ^,^ 
loaimes  Ltipstt  l.  yx.  Tauri  tpm.j,  ,     ibi  fponf.i^ 
^Atwmus  Gomcx  mni.y.,  MjtienMlib.^.  confi.:  i 
reco^.tit.x.l.^.glof.^.num.x.  hxc  noi 

Sivcr6fupponatur,quod  fponfusltaKhicrattir 
rit  ignarus  mipcdimcr.ti ,  &  rpoaia  fue-  S[*^^ 
rit  lcicns, quantumuis  haK olculum,&  p,.' ,  iu 
copulam jaflTa  ftBMttnifcttiUiibiut^  lu-  donitio. 
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chex.lih/i.de  matrim.  difp.io.  Hitm.^.tios  Videujr  cxprcfsQ  colligiex  tcxtu  in  Mwcus  ' 
iffttom.-i.fKbtit.CoHtriiUtis  Xlf^.deffM-  l.x.$jtemviie«mfinfiH.ff.^dwat,iHter^iii  con- 
fd.j.Tr^tMt^,  fmm,3.tybi  recole r^tbn  ^  tanw, ,  /./!  ex  volmttate  r^/cnudt  di 
ncs  pro  hnc  rcfolutione  ,  rorf.  tit. ,  6f  quidem  non  incongru.i  ra-  «jnown- 

AssARTio  UI,  Ii^orciinQaddoaauo-   cionc  haec  pi^Kcduac ,  ^uandoijuidein 
nanpfopternnpciaif  fivterqueooniux  congruum  aequicatt  non  vjdetnr  »  vc  rcp/tic 
10     fuerit  pcnitus  ignarus  nuUicatis  matri-   quis  iure  fuo  priuetur  fine  ipfiusculpa  donatio- 
ContMc-  moni;  ob  impcdimcacum  diriincns  in-  inordineaddktumobcauramillacau- n6  pcop. 
tis  nup-  ccrcedens  inter  ipftMypr()babilius  cft  co-   fa  nullacenttt  niUHtente  per  textum  <»  MSr  napo 
gnito  poltca  il lo  impcdimcnto  in  diflb-    /.  i .  ^.rff  condit.  oh  canfUm  ,  &  l.  fin.  jf .  de^» 
^mtigny  Iwuooctaljsmatrimonij  raaritumpofse   condtt .  fine cMfi .  Dcinde,quando  vxor 
JjMtecL  esindeffl  donatioaem  propter  nupcias,  ignaraimpcdimcnticontulitdocemflU- 
gnico  er-  rcpcterc,ficuti  cx  praea^^is  m  tali  hypo-    rito  fcienti  ipfam  repctit  ab  codcm  ma- 
rore  m.i^  jhcli  vxor  rcpcuc  doccm .  Confentit  in    rito  cognito  t^li  impcdimcnto,  &  diifo- 
hcus  re>  jianc«6eitiiiiea  Bdim  HsneUus  dc  dotc  \  uto  macrimoniQ  per  ea  t  quae  lat^  do- 
natlon^    f 1 1 -  M        * » •  verf.tmiefesim^^   cuimus  in  prxcedcnti  pracnot. ,  &  do- 
pcopcer    f '^'^^^^^  9^.^hi  ifi^  <:fi.ntlo<inncs  Bofch^us  de U^it.nHft.Uh.y  ^lj^^^^ 

nufiaM,      i  ^'^'^  exprefs^  colligitur  r.v  l.i.C.^  imm. 1 4.,  ei^/ff f» , hmn ^AKgebif  tt0fu  fngSet.» 
(ondit.  ob  caiif.f&ex  l.qui  contra      dr  in-    trall.de  dotc  c.z.nihH.i7^.,Campeggi»tde  tfi, 
cefi.  mtpt.,  vbi  cc^tus  cxc^udit  C4runi_.jt   dote part.i.q.^. ,  crgo  ctiam,  quanda 
•quando  cl%ae  ecror  acerrimus,  ideftitt-  maritus  igiurus  impedimenti  contttlit 
|uifimus,qui mclius  intcrucnirc,  & in-  illamdonatiooco\ propijer nuptias viO» 
telligi  non  potcli  ,  quam  quando  eft   ri  fcicnti  iUud  imp>cdinienttimeodem_i 
ignorancia  ex  partc  vcriufque  contra-   cognito,  &  rationc  ciufdcm  dinbluto 
]iencis9&  ratio  a  pa«iute  msioiuf  ex  Ai-  macrimonio  ip(am  potcric  iuftc  rcpcce- 
pradi6ktsdediudcur^uia  ficuti  interue-  reiCumlibi  GorreTpondeant  dos ,  Qcdo- 
nicnce  ignorantia  rc(pc6lu  vtriufq,  dos    giatio  proptcr nuptias,  &' CEquentur,vt 
(cpctitur  ab.  Yxorc  >  ica  eadem  cx  parte    probac  ^Mnariu  yalafcHS  in praxi  partit.., 
-  vtriufque  intercedencc  noned  ,  Cttr4  &cMMt.e.t%,nmjky.fertfJ»m.iit1*in 
-    .       marico  non  polsit  rcjxrti  daiuuio  prop-    dtta  C.dedonat.  ante  nupt. 
moaflrer.  KrnupuasiNc^ucobefscpotcii,Uaisc-      Ncquc  qbcffc  potcll,  fi  aflcratur, 
«o^&fo..  {«Cttr» quodl diuerfa,  ^raaoin  viorejt  quodex  /jMciali  fouore  fitconcdftim  ia 
iMiones   rcpctentcdotc-iii,ac  in  ni.irico  rcpcccntc    data  hypothcfi  vxori  igaOrwitiKpctcrc 
«btc^o^  dPiuuoiKii;  proptcr  nupcias ,  quando-    fuam  dotcm  in  ordinc  ad  bonum  com- 
fWn     quidem marittts  nil  patitur  danmi  cx    munc,  ncfcilicet  indotata  remancat, 

nlomarnmonio,  vxor  vcro  palki  cltdc-    prnut  vidcturcolligi cx  tcxtu  inl.\  .ff.dc  5of,„-f„p 
trimcuium  putloris-.,  ii  illud  m.urimo-   pnuti.  credit. ,  quod  euam  vidctur  con-  xado  coa 
oiumpo^tkiunrplMittMraiicc  ignoran-   6dcrilkhmiies,4Hediu  Segbitd^erdi^ittiaitU^ 
tia  fucrit  confummatum  ,  &  lic  dirtici-    jote  r.x,  ««»1.115^.,  dum  rcfpc<flu  mariti 
iius  potefit  nubcrc,  Non,iiiquam,obcl-    non  conccdit  ea  pnuilcgia,  qua:  concc- 
le  poceftyouia,  ii  dctrimentumaliquod   diturvxoripuunuf  in,cvdUiiBadluaiii 
pud oris paiia  cll  il la  vxor  putatiua,hoc    dotem  rcpetcndam ,  qua  ratio  non  mi- 
ticbct  impuurc  pvoprio  infortunio  ,  &    liutrcfpcdumariti  ignoratis  inordine 
^PMKtitic^i»  non  cngcre  compcnfatio-  ad  repQendam  dcmationcm  proptcr 
ncm  a  marito  innoccnci,qui  in  itla  con-    nuptia<i .  Non ,  inquam,  obcfTc  potcft  « 
iunmiatioiKidpracllitit,  quodfibi  dc    qma  pra:allcgatus  textusloquiturdii- 
^urccompctcrcarbitrabatur,  6^  licuci,{i   f^m  quoadpriuilcgiapr^lationb,alia- 
jfOjna».  miUa  hypochcll  nulLun  c  >ii     qxie  doti  concefla  m  ^uorcm  mulie^ 
lulil^  donatlQncm  proptcr  nupu...    rum,  noa  autemquoad  ipfam  fubftui^ 
nuilum  iushabcrec  vxorcorrupta  ad    tiamrepetitionis,quxnoneft,  corcoii- 
coinpenifacionem  ill  i  us  p  udoriar  amilli ,   cedi  non  dcbea  c  marito,cirai  dau  fueric; 
iu  quamuis  illacontulcrii;,n9nbiabere   obcaufam,&  caufa  ipfa  noafubnftac^ 
potclHveciusadrctcntioncmiWlifcquf       Hiciuxt.i  adtitata  inpra;ccdentiprae- 
(cda,t  loco  compenfauoais .     -  notionc  rcmanet  cjuminikndum»],  an,fi 

AssBRTio  IV.St  maritus  ignaruscalts   maritus,quiconttllit  tUam  donationem 
.  impcdiincnti  contulcrit  iliani  donatio-    propter  nuptias  non  fuerit  quidcm_. 
ncm  pn^ter  nuptias  vxorc  non  igao-.   igoarwi  iiw  >.  kd  cancum  iuns  adhuc 
rantc,  fcd  pcrfeai  fcicntc  talc  impedi-    habnc  ids  repettcionls  cognito  poftca 
mcaiuui,probabiliusclt,  quoddeturci-    jHo  iuris  crrorc,&ratioiicciurdcin  di(t. 

^gmai^WlJf(tSg^jg^i|4!W  6»luw»  macrimofUQ  ^  Vidocur^i^-% 
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con- 
Crarioru 


IroQtc  dicendum  ,  quodvtiquciu^  h.i-       Ncquc  aliquim  vlm  /adt  aducrfus 

bcat;adtalcmrcpeticioncm,primoproj>-  ca  ,qux  hic  dicuntur,textU8 »"»/.  i.C.rfc  SoftitioT 

ter  xqualitatcm, qu^mferuantaainui-  rorerJ.  «wmwoM,;  non  obftat,inquam , 

ccmipla  dos«&  donatio  propccr  nuptias  qaia  ibi  erat  cfficax  prefumptiocle doloy 

'  xz''^^^'*^*^"*'''*^^-'^^^  data,&  ht  l.fi».Cjde  cum  matrimonium  uludnierit  irrit^ 

Si  mari  ^onat.antc  nupt.  Secundo ,  quia  crror  iu-  contr.idtum,  &  non feruatis  iuris  folem- 

j        ris  cxcufat  uon folum  minas,fcd ctiam  nica.tibus  arg.  l,f»,f, de  ritu  nHpt. ;  ncc 

concutir   marcs  tn  damno  euitando  per  texcuffl  item  aliquam  irim  nciunt  ea  ,  qux  pro  * 

donacio-  iu  l.crror  in  fin.f.de  iur.,&  faS.  ignor.  t  aducrfa  p.irtc  adduccbantur ,  non  pri- 

oe  prop.  hic  autcmagiturde dam^kindorer-*  mum ,  quia  acqualius ,  quam  fcruant 

tar  Aup- pe^u  viri,cumprtuarem^onationc^  adinuicemdos,&donatioproptcrnup-  | 

^19  ,pon  pi-opt-,'!- ntjprias  ,  qiia:  dc  iurc  fiinrcjx:'  tiasctl  rcfjicftu  corum,qu£B  conccrnunc     ..  .j 

inn^iri     ticur  matrimonio  Ibluto  iuperiUtc  ipfo  eorum  pnuilegia ,  &  lubftaotiamjnoa    .    .  j> 

fadi  ,  kd  yii<>' Nib9omiMa  *probab^^^  f«())eaueorum,quaBconcemantcondi-  ' 

tantum    l'altcmexpr2cfumptionciuris,hociusre-  tioncm  pcrfonarum,&:quoadpr?fump- 

ionspro.  pcdcioois  ia  marico  puuciuo  ceflarC}  tionc>  circa  candcmj  Non  (ecundumy 

WhIms  proucconcludent<h'  dooet  Baldust^miel'  quia,vbi  agitur  de  paenis,error iilHsnoR 

non  re-    lusdcdotc  part.  \  wi-rf.  in  cofUr  iriirm  t.u  cx:ufaC  m.lfculos  ctiam  in  ordine  a4  * 

^^^*     iwn  vdet  p^.tniiji  i6y,  f  i\uod  foiit&r  damnumvicandumpcrtcxcum  t» 

mam  4cAwit 0X4a»h,itieefias  C.deitMfl.  Mti^$ei'iimi.tmmwufHam,&idemvMimUf  . 

VHpt.,  vbi  Imperator  loqucns  dc  parnis  vbi  .igcb.uur  dc  amilTlonc  donationit 

mulicris  ob  inccftasnuptuseafdcm  fpc»  proptcr  nupcias  mpaenam^^uasconccr' 

dalit^reftringic,  quandolcienterpec-  nit  pcrditionem  pacrimooi)  >  hocque^ 

cauit.cxcipicns  vcr6fpccialitcr,quando  cti.un  dcduciturcxtf.i.  ^  fmHtd  C.dg 

^norantcrboccgit,  quodvtiqucintcl-  ittcefi.tuipt, 

ligendum  eft  dc  ignorantia  iuris » cum      Assbrtio  V.Si  maritus  feiens  tale  fm- 

quoadignorantiamfafti  hoc  communc  pcdimcntum  contulcrit  illam  donatio-  Ij 

fitetiamquoadinafculum,cumhiccr-  ncm  propter  nupcias  muiieri  pcnicus  Marini* 

ror ficittftiffimus ;  hocque  Imperator  in  ignoranti,candem  repedt ,  fi  matrimo.  conlcias 

corporc  illius  tcxtus  cxprcfse  cxplicuic  nium  non  fucritadhuccelclnatum  pcr  inipedi- 

dum  dixit .  Mdier  verb  ,  fi  kgem  fiiens  vcrba  dc  pracfcnti ,  quinimmoetiam ,  ii  ^*"^' 

hmie  ifmdem  iie^le:urii ,  inteftis  autem  fe-  fiierit  contraftum ,  dummodo  non  fue-  ^ 

tnctipfsm  tradidcrit  nuptijs  ftib  eadem  con-  ritconfummatum.  Ita  in  fimilibus  Bar-  ritnutri' 

Kationes  fiitnenda pxni ,  cx  quibusomnibus  fatis  toiustnl^H.ffjk  cmiit.fate  caufa. ,  BaldHS  moniu^i' 

pro  hac  concludcncir  euincitur ,  quod  quoad  J^gikOmde  dMepm.*ii.i*Mmmeiubro  cm£Mk^ 

xCfolu-     ignoranciam  iuris  voluerit  folummodo  verf.poteficonclim7iM0ltialttd,l,fiit.ff,  laanm» 

ijemuuscxCipcrc,cumc^teroquiauoad  deconditJfine  cauf. 
mafculosfioevUaexceptioneindiftinai      Ratioexeodeducttnr,  quia  Aiif./. 

difpofucrit  .  Fundamcntum  huius  af-  tjui  contray& d.auth.  itircflasf.de  inccfiuof. 

fcrcionis.cxco  dclumicur ,  quod  iura  in  tuipt.  codero  modo  dUponicur  de  docc» 

maiculis  ignorantiani  iuris  non  pnifu>  ac  db  donationc  propter  nupdas  tbi  m 

munt  c.lgnorMiti.t  dc  rrg.  iivr.  infexto ,  Ga^  vrrb.  tam  cttterorum ,  fcd  quoad  doiem  , 

briel  fub  tit.dereg.  lurii  concl.  7.  «Mi.  i.  >  quaodo  vxorcontulit  cumfcicncia  nul- 

Vdifcus  de  iure  eu^hyt.  q.  ^S,tmmi  i^,  l.  Iitiitiscandem  rcpetit,  fi  nondummacrj- 

le^cs  fjcratfffimsC.delcjtb.jvndcregxih'  monium  fucrit  contraftum  per  Vttba 

re     ,  quod  mafculus ,  quapdo  com-  dc  prxfcnti ,  quinimmo  etiam-fi  iiierit 

mitcit  aliquod  illicitum  ^niinquam  ex-  contraAum  «diiimiiodo  non  ftieritcon* 

cuit  rur  a  p.E.na  proptcr  ignorantiarru  fumm.itum  pcr  ea  ,  qu»di<fl.i  fucrunt  R.irio- 

l.fi  adniKrininium  inccfiu     tionuiinquam  inprxcedenti  pr£»otioneaffert.6.per  totum  nes.&io- 

infine  l.  fiemadm»dem  CJte  «gric. ,  <9-ee».  per  textum  M.it».ffde€mdlt.fim9mf. ,  n  proa^ 

/it.//fr.i  i.Excipcrcn"\  tamen  in  cafu^quo  crgo  ctiaraquoad  dofiationem  propter  "W>. 

ipfc  ma&uiu»  eirct  uiiaor  viginti  quin-  nuptias,  quandomariCUscandemcon- 

que  annorum, quia  cunc  proptcr  £icili-  tulit'  eum  fcientia  nul Ucatis,  eandeni^' 

tatem  SBCacis  cidcm  magis  parcicur  ia_>  potcric  repeterc,  fi  fuerit  rccdTum  a  ma- 

httiufmodi  ignorantia  per  texcum  in  trimonio ,  antcquam-per  vcrba  dc  prx- 

d.l.fi  .uLuteriHm  f.idempoilioni,  &  §.firs~  fenti  fucrit  initum,vcl  ajicequam  fucrit 

^    ff« ,  &,  in  liuiiifiootii  ignnraptia  iuria  confiimmatumy^fijMWgircoyqualita«,  * 

.  ; '  '  mqniparatifririhiarsBcasf^  ft1tW<Uumrttii#iihiwnttir  ctiam  in  . 

/r'^  ■  ■  .  pBWtxtum  in  l.fi contra  C.dc  inccft.nupt. ,  aJtcro, maxime  cum  verfctur cadcm  r.i- 

aabd  idaainticUige,&.vir  clict  rufticua  tio  arg.  textus  in  d.l.fin.  ^.fUJiiitetug^4eL 

vex  te0mml^%^$.pmsi»  <lMM»t  emulit.fiue  uafa. io^umui.q^n^^tiiilM 

.  .^.  ,  .  .A.  Qyj^        fit  ffwiillHiilii ,  fi  illu4 
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nutrimonium  ncdum  fueritiiiitumper  debctiinputare,quahdbeoiKvlA»4idil^ 

vcrba  de  prrefcnti ,  fcd  eiiamconrum-    falibus  inualidis,  quac  ipHi  rcputabat. 
matumexiltente  fcientiammarito,  qui    valida,paira  eftofculum,&forccetiam 
oontnlitillamdonatioineaiis&perfeuc-    copulam .  Non  negauerimtaitacii'ijL** 
rante  ignorantia  in  vxorc  putatiua_.?    hachypothcfi,  quod,cum  marituscon- 
£x  vnapartevidccur  a0i?rendum  ,  ncc    fciuscalis  nullitatis  dolosc  egent  crga 
illimdoiiatioacaipoflerepeti  a  marito,    eandem  vxorcm  ipfam  dctlor.indo,com- 
nec  rcmancreapud  vxorcm/eddcuolui    pctat  huic  aducrlus  infurn  adio  dc  do- 
«iebcrcadftfcumcomodOjquodidum    io  ad  confcqucndum  id,quod  ipfi  intc- 
t&Mpntctdetui  franotime  a^rt.  7.  pct    rcll  damnum  pudoris  amiJfi  per  ca,qu5  jr 
*  tcxtvm  in  l./jni  contra  C.  de  incefl.nkpt.    docet  in  fimiVihm  BatJHsV^nellus  dedote  ^Q^ff^ 

'  ■    '    jlantctaliliaeiuiain  vxorc,  &  ignoran-  part.iijnemb.ii.num,ij.iHfiHeilliuspa-(^ca 
tia  in  raartlo»  vt  faluctur  coxqualita»   n^^hi  pertexnimnotabilem^i»  /. i  D.  vaoc  age 
inter vtrumquc.  Ex altcra  cx  difparitate    Tioff.de  ritn nnpt. ,  vbi  loquitur  in  ordi-  «eadneir- 
xationis  vidcturcadcmdonatto proptcr    ncad  dotem,qu3ndovxorfciensnulIi- fiMmari- 
lliq>tiasdcberer«nancrcapudvxoremy    tatcm  contraxit  marito  ignorante  ,  &  '^" 
••  "       quandoquidcm  ipfa  pafl^i  cltdetrinicn-    tunc  dicit,  quod  fruftraagitur  delucro  ^|^^ 
tum  pudoris  in illa  matrimonij  putati-    dotis,fcdtota  appliccturtifco j  viro ta- 
ui  con^  uinaiatione ,  ratioiiecuius  po-    mcn  dcccpco  concedicad^ionemdedolo 
ftoaditliciliuspotcrit  nubcre,  cumcor-    ad  intcrcHc  aducrfus  diitam  vxoretn» 
rupta  diFRcilius  nubat  maxim^  appa-    vnde  modo  ncfcio ,  qua  confcqucntia 
rentc  de  nuUitatc  prioris  macrimont;  y    alferatidcm  B<iWw  'K?«f//j** ,  quod  ina- 
quam  vir^o,cui  propterea  in  Qonwenra-r-  rito  confcio  nullitatis  coofercntc  dQoas 
tionem  videtur  debere  cedcrc  iUa  do-^  tionempropter  nuptias,eamtemq;deft>-' 
natio  ;  qusratioconfidcrari  nonpcitcrt     ranre  fub  prjecextu  illius  matrimoni; 
'quoad  ouritum  in  ordioc  ad  docem,    muiicri  ignoranci  ipfa  donacio  non  pu- 
cum  illud  'detrimencum  non fit  paflios UioeturyKid relineriddieat  apud  iplanx 
Propccrhancconfidci-acioncm  nonniilli     vxorcm  rationc  compcnrationi ;  illius. 
pucauerunt  in  hac  hypothcfi  donatio'    detiorationisifi  cnim  in  priino  in  ordine 
nempropternuptias  dnterc  rcmanercL^    ad  compcnfacionem  illius  intcrcfl^e  tef* 
apud  vxarcm  i^riorantem  .  Quid  crgo    peilu  m.iritidcccpticoncedit  folum  ac- 
*^  .  in  hac  concrouerru  concludcnduoLj  ?    cioncm  dc  dolo  aducrfus  vxorcm ,  ne-* 
monumi  P"***»**»"* artitror,  adhm:  aon poab.  praeiudiciumtnferatFifco) curinfecan- 
con(i'm-  vx->remretincrc,  fcd  donatibncmillam     do  nOn  conccdir  tn  compcnfationcm  il- 
nutunu»  tucoclfe  dcuoluaidani,&  jtavidcntur    lius  pudoris  amiai  rcfpcftu  vxoris  dc- 
fiieric     fcnci  rc  (^l<4*  4»  l.fifx  volunrate ,  &  ihi  Ci"    cepisetiam  ad^ioncm  de  dolo  aduerfus 
lcience     mis  C.de  donat.  huer  vir.  &  vxor. ,  dum-    marirumdccipientcm  ,  6c  dolosc  dcflo- 
■>^f*'*  .  allcrunt  textum  inLcHm  hic  Jlatus  $.  fin,    ranccm  ?  nc  priciudicium  iiiuiic  cidcm 

f,dedMiat.imcr  vir.&  vxor.  y  latcMi^i    Fifco  infer.u  . 
race  vxol  communiccr »  ^uandomanttis  pucatt-    ,  Nequcaducrfusea,  quasdiOafiinc 
rc  do;<.i-  uus  donauitfcicnttr,  vel  etiamvxor    ih  afl^crcionc ,  &  in  rcfolucionc  praece- 
tioprop-  putaciua  fiuc  fcienci  ,  fiuc  ignoranti,    dcntisdifficulritis,  dicas,  quod  cciamfi 
ter  ntip-  cciam  fi  vxor  fucric  du^ ,  &  iic  deflo-    matrimonium  non  iucric  conAunmar 
tiiis  deoo  rata .  R.itionero  ex  eo  deduco ,  qtiia.*    ttim,quando  maritus  fdens  contulit  il- 
n&Sf      tcxtus  i)i  d.  l.qMi  conrr.i     de  incrfi .nupt.  lamdonationcmpropicriiuptiasdcbcai 
difponens,quod»  quando ,  qui  coiicuiic    hxc  abiblute  rcmaocre  pencs  vxorem  > 
docem,vel donationeroproptcrnupcias'  quoda.fortiod defaetintelligi ,  quando 
fuic  fcicns  nuliicatis  m.irriinonij  cx  ali-    cllconfummatuni  .  Afrumptuni  autein 
quo  impcdimeiuo  dirimcncc  aiccrQ,qui    iic  euincicur ,  quu,cx  quo  tota  turpicu- 
reccpic,  ignoranieyddiet  in  altquo  ^a(a    do  le  tenec  ex  parte  dantis ,  &  non  ex 
vcriticu  i.ncclic.iLur  irrirorium,vcl  fru-    partc  rccipientis,dom;aiuin  transfcrtur  Sbluiin< 
fbratorium,  dumdilpoiutdoaacionem    abioluciinrecipieatcni      i./c/anrfr    tur  non. 
illam  deuoluendam  efle  ad  FircuaB,red   fcdqttodmeretrieif.ietm^.vbturp.cjnf.,  nv\\9^ 
non  potcft  vcrificari,quando  matrimo-    fcd  quandodominiumabfolutc,  ^  fim-  ^*'*!^. 
niumadhucconlununacimiaoiiellpcr    pliciccr  quaeiicura  eft  vxori  innoccnci 
ruperhis  dida  ,  ergo  dehct  verificari  ,    non  potetl  ab  ea auocari  per Fifcum^ ,  "rPmtHr" 
quandomatrimonium  iam  conJumma-     canquara  ab  indigna  ,  cum  fucrit  finc  ,nconfc. 
cum cit ;  ncc racio  cx  aducrfo  addu6ta_,    cuipa  Glofa fin.ia  l.cum  qui  C.dc  adult. ,  cr  queiujx  . 
aliquid  euincic ,  quandoquidcm,  quod        ^C4eittui.fii»  nuot.  arg.illius  tex- . 
feemin.i  ilia  fucritdeflorata,&  fignacu-    tus  m  l.  idrmcfl  §.  frd  quod  merctrici  f.  de . 
lum  pudiciuaB  amtferic,debec  impucarc    cmdtt.  ob turp.  cauf.  H<bc  accumuiac  At/- 
proprtoinlbrtupio^fiatdfiipradixiaitu  ifw,l\(«MeflkisfibiparHmcm 
/  ..  *  K 
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iedatepttft.it: verf. , & fecimdm prtdi-    17^. ,  atquc  hic  cafus  cft  manifefti  «* 

RafcijHfrenirp.igjnihi  171 .  ,  licet  alTcrat  prcffus  in  d.  l.  qui  contra  C.de  inccfl.nupt.  17 

in  pricccdcnubus  parurn  accuritc  pro-  circa  fincm ,  vbi  licct  parcatur  muiieri ,  jn, 

ceufle.  Contra  iii^ugiubem>qua  ia  vel  marito,qai  k  prinapiofuit  in  iuAa,  telUge n5 

primis  cx  hocaffcrto  corrucrcnt  ca  om-  &  cxcufabili  ignorantia  ,  ad  cffcftum ,  folumj  , 

nia  ,  quae  prscccdcntcr  dixcrat  idem_,  vt  cximancur  a  pzuib  amulionis  dotis ,  quando  ^ 

Baldus^Noucllusiiempe,quod,ricon-  vcl donadonispcQpttrini|PCias, fi tamcn  <^<^n^"'"' 

trafta  fucrint  dumtaxat  fponfalia  ,  &  fupcrucncrit  fcicntia  ,  nec  rccdlcrint  a  ^'^cum 

rpoufus  coiuulcrit  dotutioncm  proptcr  tali  matrimonio,  tunc  habcntur^acH  a  fdentia 

nupdasjpaffitadhuciUaffl^ftnMrequa-  principiofuerint  rcieotes,&  talipmap  vtriufq-.,' 

tur  inatrimoniuin,  rcpctcrc,&  hoc  plu-  lubduntur ;  atquc  pcr  hoc  duditur  ra-  M  ctiini 

ribus  m  locis  rcpctijt  (inc  vlla  pcnicus  tio  contrarice  (cntentix ,  cumex  nouo  cumigno 

h«fitatioae,qacKl  tamcn  £ilfum  forct,  fi  delifto  per ftiestiam oullitatis^ perfc-  '^^^'^  > " 

•    -  •  cxco,quod  turpitudofctcnctcxpartc  ucrantiam  in  eodem matnBOiuo nullo 

dantiSjdominiumabfolutciransferatur  cadcm  pxna  confurgat .  nullicate 
jnrccipicnteminnoccmcm.  Deindcom-      A«sertio  VII.  In  ordloe  ad  dona-  pedErae- 

nin6  gratis,  & finc fundamcnto  dicitur,  tioncs fadlas  conflantc  iam  matrimonio,  raiunc  i« 

quod,quandonuntusicicntcrcontulit,  licct  fit  nullum  cx  iinpcdimcnto  din-  niatn- 

Qcconlcqucntircum  carpitudine,doaiii-  mentc  inccrucnicncc  codcm  feri  modo 

nium  dati  transferaturabfolut^  inmu-  inordinc  ad  cfFcdtum  ,  dc  quo  hic  agi- 

licrcm  innoccntcmobfiltentc  in  originc  tur,difcurrcndum  crt,quo  inpracccden- 

ipfo  iurc  in  d.  l.i.Cje  condit.  ob  caujam,  tibus  dc  donationc  proptcr  nuptias  lo-  ^ 

&  l.^i.  If.  dccmdit.ftne  caufa  tali  tranf-  quendo  dcdonationibus  fadtis  pcr  ipfos  j 

lationiA  acquilicionii  acque  ad  boc  £1-  coniugcs, adco  vt  H  vtcrquc  fucric  igno-  ^^^'di 

«ic  eexnn  in  i. cim  bic  fiatia  $.lm.  ff.de  mns  nuliitacis  donata  per  donantcm.»  cft  deda* 

dottjt.  inter  vir.  &  vxor ,  Ncquc  in  hac  repctancur;fi  vCcrqucfciens,dcuoluatur  natiooi- 

hypothcfi  potcftdici ,  quod  Fifcus cam  adlifcum,fidonansfcicns,&donatanus  bus  con» 

fepetat  ab  vxore  tanquam  indigna ,  !cd  ignorans  dcuoluacur  ad  eund<^  fifcu ,    '  f"'^ 

q^uod  pccat  fibi  tradi  co ,  quod  fibi  fuc-  fi  donaurius  rcicns,&  donans  ignorans,  '"^trnno' 

ricdcuoluu  obcrimenmarici  conferen-  rodeanc  ad  donantem ,  nec  coniirmcn-  ^^^^"lo. 

«      tis  per  teitnm m4,hpdeemn CJe  kieefi.  tur  morte  ciufdem .  In  hanc  in  vniucr- 

impt .  fum  confcntit  Baldiu  'HoueUus  traS,  dcj  propc  er 

AssB&Tio  VI.  Si  vtcrque  faeric  con-  dotepart.ii.menA.io.m.il.  nupcias. 
fckitnuUitatis,  ficntttrimonium  fucric      Eifdem  feciratiombus,&iuribus  in 

I<S     fccutum,&confumraatum,dosabfolu-  vniucrfiun  probatur  ,  quibus  fuerunt 

Si  vierq;  tc  dcuoluitur  ad  fifcum .  In  hocconfcn-  probatae  praeccdcntcs  aUerciones  de  do- 

fuentco-  tiunccommuniccr,&exprelscdcducicuc  tB,&donacionibus proptcr nuptias , & 

rtafis"  &  cx  d.  l.  qui  contra,  &  auth.  inceflas  [.  dc  in-  tcxtus  in  d.  l.  qiu  cotttra  ,  &auth.  incefla^ 

inatrLno  ((^'^P^H^ » ncc  in  hoc  immorandum .  C.de  iiiff/?.»w^fif*lo<Iuitur indifcnmiiu- 

nnim  c6.    Solum  hic  oricur  difficttUas ,  an  ca.^,  tim  de  omnibus  m  verb.  caterorian ,  ac 

finnina-  quac  dicuntur  in  hac  alTcrtionc,  intelli-  proindc  ctiam  dc  donatis  intcr  cofdcra 

com  fiie.  |aacur  folummodo  ,  quando  adcrat  coniugcs  pucaciuos  conftantc  caii  ma- 

'!t^<^*ttMntia,inTtroqueptotea)porcconcmo-  trimonio. 

ter  'nup'      ?      confmnmationis  ciufdem ,  an       Solum  aliquid  ncgoti;  vidctur  facc- 

tias  deuo  vcro ciiam , quando  pra:cxiAente  igno-  fcere  in  pr^fcnti  hypothcfi  in  ijscafibus, 

luitur  ad  rantiarcfpeduvtriiuquepcotempore^  inqoibus  dicuntur  liuiufmodi  dooaca 

FiiotiB.  contKi£kus,fcuconfummationiscmfde,  remancrc  apud  donatarium,quodhu- 

poftca  in  vtroque  fupcruenit  fcientia,&  iufmodi  donacioncs  intcr  coniugcs  con-     j  q 

cumcade  perieucrarunt  in  matrimonio  ftante  matrimonio  irritcntur  pcr  iura.*  j)^^ 

iUo  cognito  inualido  ?  Vidctur  cx  vna  pofitiua  pcr  tcstum  » l.i  .,x.t&  j..(f.  de  conftan- 

parte  ncgandum ,  quia ,  cum  ab  initio  donat.  intcrvir.&vxor.&l.tmtbicfiatus  te  nwtri- 

tcnucritilladonatio,&fuumcfFcaum  jf.eorf.t/f.c^rc.^n.foi/.f/f.  Siigiturirrita:  momo  , 

fuerit  fortita  durante innocentiaespac^  funt ^quomodo  ficri  polTuncdonatari^  ^uamuis 

te vtriufquc,nonvtdetur pofteaexfcien-  Si  dicatur  fubfiftere ,  quia  illud  matn-  ^^^^fjL 

tiafupcrucnicntiexintcruallorcuocan-  monium  cU  fecundum  fc  '""^^idum  ,  ^??^ 

da.  Nihilominus  fentiendii  eftribfoluti  licct  inualiditas  ignorctur  a  contrahcn-  p^nnm 

poAea  fupemeniente  illa  fcientia  in^  titius,vel  raltemabillo,qui  rccipit  ta-  delidino 

vcroque,S£pcrfcucrantcvtroque  in  illo  lcm  donationcm  ;  lam  iura  in  d.  l.  qui  rcpctun- 

DUtrimonio dooationc illam rcuocari ,  contra , & autb. iacefias     de iactfi. iMpt.  tur ado- 

&denolul adfifcum  BM.JHfnelUtttraS.  ibtuont,  <|uod  in  aliquibus  canbus ob 

dp  dote  part.  \i.  fuh  tertio  decimo  mcmhro  illas  inualidas  nuptias  amittatur ,  ergo 

,        N«m.i4.ver/.ci>(4 ^Nod  refpondeo  pj^.mthi  fupponunc ,  quod  ex  gcncre  fuo  fubli- 
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Ibt*  eciero^  fraftia  inducerent  nui- 
litatcm  .  Quamobrcm  diccndum  cfl , 
quod  lura  in  paenam  dclidi ,  quando 
natrunonittin  nuUum  oontraauxn  eft , 
vclcum  fcicntia  vtriufque,  vcl  faltcra 
cx  parte  dantis  priuent  ipfum  dantcm 
inre  rfpctirionif » &dcuoluanc  ad  fifcu. 


(^othcRvnoffladdaan,  qnod ,  fi  ipfaU 

filia  innupt.i  rcmanfcrit ,  vcl  dccclTcric 
fmc aljjsnuptijs  viucnte Pacre ,  tunc  ab 
oodem  Batre  podet  fiTcus  dotcm  illam    2 1 

auocare,quia  non  amplius  vigct  fauor  Si  fili^  <i- 
illc  filia,ne  indotata  rcmancu,  tjuin-  "'^  *'''s 


imm6  etiara,  fi  fccundo  nupfcrit  liciti;  "J^f^Jr'  ■ 

^uandover^  cum fcicntia rccipicntis,&  &  decclTcrit  flnc  filijs  in  hypothcfi,qua  p^pJt  ^ 

•  i^norantia  dantis  tunc  Hatuunt  dcuol-  dos  rcdirc  dcbet  ad  Patrem  vigorc  tex-  do 

■  III  ad  ipfum  dantem  ,  nec  confirmari  tus  /n  l.  ios  h  "Patre  C,f(dKt.  matrimomo ,  temiPa> 

mortc  ipfius,ficuti  coofirmantur dooa-  quiatimcfifcus  in  paenam  illius  dclifti  nw  vma. 

tiones  tidx  inter  coniu^  veros .  auocare  poflct  a  Patrc  arg.  textus  in  l.x,  cu*. 

Maior  difficultas  in  hoc videtur  efle,  i.i.in fin.  f.  foUit.  matrimm.  In ordioe 

^uando  vel  ipfi  contrahentes  foerunt  ver6  ad  donationem  proptcr  nuptias 

quidem  fcientes  nullitatis  contraftus ,  £i£lamaPatremariticum  icicntia  iUius 

fedPatermulierisijgnoranscontulitdo-  nuUitatis  abfoluti  fentio  dcuoiui  ad  Don-itio 

tantvelpaterviriuemignoraascontn-  fi(cum  ,  quancumuis  fiieric  Pater  ini'  9^°^"  ' 

lit  donanonem  propter  nuptias,  feu  i  potens  ad  redonandum  proptcr  alias  ^^''4* 


O0oera,quando  ipfi  contrahcntcs  fuc 
runt  nefci;  nuliitatis ,  fcd  Patcr  vcl  mu- 
lierisy  vcl  mariti  tgnari  alis  nnnnatis 

contulit  rcfpciftiuc  vel  dotcm,  vci  dona- 
tionem ,  aa  in  huiufinodi  caiibus  iila^ 
dos ,  feti  dooatio  diflbliito  ex  moti uo 
illius  nullitatis  matrimonio  rcdc.u  rcf- 
pe^i  uc  ad  cofdem  Pacrcs,  vel  ad  t^^ifcum, 
■velmancat  apud  aiccrum  exfiliisinno* 
centem?  Hxc  difHcuitas,quamuis  pro- 
■onatur  dc  donatis  inter  coniuges  con- 
Ibntematrimonio,  babct  tamen  folum- 


nuptias ,  prout  rcile  notauit idcm  BalJns 
'HoiteUMt  toe.  cit, ,  quia  in  hoc  ca/it  non  ti^  ctun 
militat  ratio  illa  tannima  ionlRisoonr  ih'cfitia 
fidcrat.i,  iic  filia  indotattieiDancat.  Si  nuIliMcij 
ipfi  cootrahcnccs  fuerint  confcij  ulis;^^- 
nu1titatis,&  Patcr,  qui  rcfpeftiu^ oon-  5^7^^ 
culicillamdotem, vcldonationcrnprop-       *.  .'.^ 
ternupdas penicus  ignarus,  tunc  abfo^.    .  ' 
ItttftcrederemyipfumPatrcmpaflciiiami   14  ' 
dotcmccpctcre,quiaculpafihj,vci  filicc  cotr*- 
non  potcll  eidcm  Patri  noccrc  Glofa  iul.  hentes 
cotifettfH  C.  de  repnd.f  &  inl.ft  dotem  C.  de  fuerimc 
mod6  locum , quoad  dotcm , 6c  quoad    iitr.  dot. , Bartolus inl.z.§.  i.ttdfin.f.fo^,  confcii 
donationes  propter  nuptias .  Si  ipfi con-    lut.mitrim. arg.  tcxtus  m  Ift  focins  profilia  nnUitt-  - 
trahcntesfueruntncfci;  illiu;,  nuUitatis,   jf.frofocio,  &  anth.ffed  qnamm^jU.tfi  ''^A'  ^^i 
AcPater  refpecUu^  alterius^quiydoon-    vxmr.aS.t  maximccumPater,  tencatur 
tulit  dotem  pro  filia , ycl  donationem_>    rcdotarc filiam  foluto  quomodocunque  ^j,^ 
proptcrnuptus  profiliofucritconfciusi    matrimonio.  Sed ,  aninhachypothcfi  tem,  rel 
cumdiftinaionercfpondcndumcftia^   faterpolfiecf^cnadcqicicdamdotcm  don.-ttio- 
ordine  ad  dotem ;  nam  vel  fiter,  qui    aftione  eiiftmuiiicn^  an  ver6  tantum  ne  prop- 
,  oonfcius  nullitatiscontulit,  fupponitur    condidiooeofceaudiJBaldusNoucllus  ^'^^  ,""P- 
r"?«!T  poccnsaditcrumrcdoiandamiiliani.,    i9c^i>.,ii6impiobabil^  fuftioct  polk  ^'^^^5'"- 

ttiWa <»«  applicaietur  fifco, vel  illa>»    domtniatageiccondift.obcanAm, per  Jil^y.. 
matnmo  cranfeuntc  ad  fifcum  cfict  impotcns;       tcxtum  in  l.i.C.  de  condit.  oh  ciuf,  hanc- 
nii  fiiix  primum  dicatur  ;  tunc  dos  deuolucre-    quc  a^ioncffl  non  competere  mulieri, 
j^noran-  fifcii  BaU.Jisitcll.de  dote  part.i  i.    cttmqna  nullum  negotiiHn  gcflum  eft  25 

ti$ii6  re-  fi  ix.jtKmb.ii .  quia Patcr cx illodcliiflo,  «y. l.fiprote C.  de dotis promif.  Sed,cum  Prob.ibi- 
'^'fi  quofcicntcrcopulauitfiliavel  inualide,  tunc  agcret  in  fauorcm  quodamodo  litcr  P»- 
IK>lfi'c  re-  vel  inceftuosi  mdignus  rcdditur  illa_,    etufdcmfilis  ,cum  dos  illa  dcbcrct  pro  terjigem 


II 

s 

MfBtte^ 

«etare 

pogftre- 

JMCUC. 


repctitionc  arg.  d.  l.  (juicontraC.de  incefl.  alijs  nuptijs  dcfcruir^non  iraprobabile  pofletac» 

tu^t.,  nec  filia  quantumuis  ignorans  ex  ctiam eft, quod  ipfe  Patcr  pofsct  agei:^  ftSi^? 

iliomatrimonio,  aliquod insacquifiuit  a&ioneex  itipulatu .  Qtiid  vci^fcntien- 

inordineadiIlamdocera,cumilludfuc-  dumfit,fiipfcPatcrallcgarctfolummo- 

ritnuUum ;  fifecundumdicatur ;  in  fa-  do ignorantiam  iuris,cum  cfsct  confcius  .^*''*^'* 

aarem  ciurdem  filiae  innocemti  poteft  de  ua.o ;  tunc  iuxca  fuperiusdi£la  non  "°  ^'"^J^ 

repetcrc  ,  nec  Fifco  debet concedi ,  quia  cfsct  audicndus,  quia inipfi)  ^QOntncia  ^^"fc^, 

fcicncia  Patris  non  dcbct  nocere  iiliae  iurisnonprxfumiiur.  Qientoai* 
mg.  l.  Ubertnm  f»iE».  enm  feqq.  ff.  de  bis,       Assbrtio  ViU.  Inocdinc  ad  donacio'  teri  te-  ' 

(pdnot.infam.;  nocetetautem ,  fi  deuol-  nesexvltimavoluntatc  pcr  ipfos  coniu-  net,  fi 

ucreturad  fifcum^quia ,cumPaternon  gcs putatiuos,quatcnus  aitcr  altcri  vterquai 

haberct,quo  redotaret,filia  illa  foluto  teAamcntoiy  m-codicillis  aliquidvei  cir  v'"'^ 

  tuloinftiturionis,vdatulokfacirdi- 'jfjif™^ 

quit,  fi  vccrqUe  ^it  ignoians  calts  ntit;  oMtn- 


iilo  matruuonio  remaneret  indoncaj 
vnd^  iura  ctiara  aduerfusfiicumeidem 


liligfiKcnrrant.  Hoctamaiinbachy-  liicati^  tcnctyyttum,  vci  infticu tio^  ncc  aioii^, 


vUum 
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^OQ  ius  denoluinirilftoi-ii 

iUitconrcius,  tunctcncr  legaium,  & 
Wfticutio/cdiifcus  illud,  fcuUlamauo- 
cat  tanquam  ab  indigais ;  filcgam}  vd 
inftitucns  fuit  fcicns ,  &  recipiens  igno- 
rans  valct,  nccaufcrtur  afifco ,  fi  igno- 
rans  rcliqiiic  fcienn,  tunc  valct  lcgatfit 
vtcrq,  '^dalcgatarionnquam  abindignoau- 
fiut  con-  fcrturpcrfifcum .  Confcntitin  vniucr- 
ft^  aon  (vmBMMs  'NshcUms  traS.  ie  dotepart.  1 1 . 
tcQttfied  «.14,  mmb.i 5.  Proccditafscrtioattcnto 
fikas     xarc  communi,  non  difpofitionibus  fta- 
tutarijs  prohibeiltibiis  pcr  coniuges  ali- 
quid  fibi  ad  iniiioenicliniiuiex  ?iiiaia 
voluntate . 

Singula  expendd;  &  primo  quando 
Tterquc  cft  fcicns,quod  ccncatlc^atum, 
feuinftitutiojcx  co  cuincitur ,  quia  nul- 
lumiusirritatlalelegatum»vd  infticu- 
tioncm ,  quinirambonuiia  iura  folum- 
modo  (lacuunt ,  quod  poiTunc  repeci  a 
ftfco  ab  eirdem  tanquam  ab  indign»  per 
.  tcxtum in l.  ^Iai4dius,&  Lz.fjie bis  mi. vt 

aS^^  i^iS^-t^  '"xori  maritiu  ff,  de  t;/nfr«5. 
^gt^  legat.f  Bartolus  in l.fin.  f.de  legat.i.,Glofa 
qiniido  M»  l.frsfcElus  ff.  de  ritu  nupt. ;  fi  eceoim  af- 
vtmi]^  forunt  crtc  ah  indignis  auocanda ,  crgo 
hjtwm^  fupponunc  in  cofdcm  dcucnifle . 

Circa  hanc  parte  nonnull»  infurgunt 
rauQnes  dubiundi,  quas  profcro,&cx- 
pcndo ,  Prima  eft,  an  ad  hoc,vt  lcgatum 
N&mlU  iUud,fcure9reli^tntcftamcnto  tituld 
dnbfaiw.'  inftitutiontsdeublttaturadiircum ,  nc- 
cdTefit^quodidcm  Afcus,idcm,rcucan- 
.  ,  .     dcm  agnoCcat .  Sccundacft,an,fifircus 
ncglcxcritagnofccredludlcgatuin ,  vcl 
inlututioncm,poiritantc  folutionc  hercs 
vniuerfalist^poncrc  dc  iurc  iifci,illud- 
'  '    "  '  <[n6,  feu illamnon  folucrc  lcgatario , & 
an ,  fi  iam  folucrit,po(fit  illud,  fcu  iUam 
ab  eodem  kgatar»  repetesci  ka  auQ* 
care? 

•  In  ordlne  ad  jprimam  fencionon  prius 
I^fcus  no  l^tumiUudtleuremreli£tamdeuolui 
prius  auo  ad  fiCcum jac hic illud ,  vel  iliam  agno- 
c»c,quiim  ueric ,  prout  teftatur  Baldus  'HoueUHs  d. 
•{poue-  tr4f?.  de  dote  part.  1 1 .  ntenib.  i    m$m.  14. 
f*v        verf.pr.  cafn  noriipfo  inre  pertCXtUm  ml> 
/, yxoirl  w^r.' tui  tf\ devfufruci.legat, ,  quod 
,  ^coUigitttrcxdiuerfomodo>quoiura_» 
detiolttiinthQi]|f«odi  ad  fi(cum ,  quan- 
doidinquuncurcx  vltima  voluntatc, 
V        ac  quanoo  inter  ipfos  contuges  donan- 
.  titrititer  vtaoioonftantie  nntrinmfo 
nam  in  iUis  dicitur  ,  quod  rcpctantur 
•    :.  •  tftiitfuam ab iiuiigni&  pcr  allcgau  iura 
•      i»  i}.ClaiiditKt& i.^-ff.de  his  qui.vt  indig.f 
'-  •       &d.l.vxor!maritia;  in  iftis  vercidicitur, 
quod  a  fifco  vcndiccntur,quod  fupponic 
acquifitioaem  dominij  refpeftu  eittraeni 
,      fifci,cumnon  vindicentur,ca,qua5rua 
.  t     :  oonfunt  pcr  uxtum  in  /.  pecuUHm  ff,  de 


pccul.leg.  l.vendicatio  ff.  derei  vindic. 

In  ordinc  ad  fccundam  fcntio,quod, 
vbi  fifcus  ncglcxcrit  agnofccrc  illud  Ic- 
gatoan»  non  pofllt  hxrcs  vniuerfalis  op- 
ponerc  dc  iurc  fifci,  &  non  folucrc  ,  & 
fi  iam  folucrit,  non  poflit  rcpctcrc,  quid- 
quid  cx  aduerfo  dixcrit  Baidas  Ti^UMs 
/oc.fif.Rationem  cx  eodcduco  ,quia  cx 
prsBadlis  iliud  Ic^atum  uctuiji  in  tauo- 
rem  alterius  conuigis  tcnct ,  &  fi  quod 
ius  conccditur  ad  rcpctendum,firco  con- 
€editur>&  nonhaBrediperalkgata  iura 
Hi  lXlm^t&L%tf,  iibisqiu.  vt  indi^., 
&  l.vxorimaritus,CTgo  oon  cft,  cur  fiicQ 
n^ligentc  polfith«rcsnonfolucre,&  fi 
(blu6rit»pamtjxpeccrc,cum  nona^tur 
dc  ipfius  lure ,  5c  ad  ipTuinnoa^pcdet 
opponcrcdciurcfifci.  '  • 

Quando  vtcrquc  eft  ignorans  ,  quod 
abfolutc  tcncat  talc  lcgatum, &  nullo 
modo  deuoluatur  ad  filcum,cx  co  cuin- 
citiu-,hocqueexprds^  a>Uigitiirfx/.pr<c- 
feQusff.  deritHvupt.,  &  congrua quidcm 
rationchocdccemitur ,  quandoquidem 
fuit  plcna  dcliberatio  donandi,  & do- 
natarius  non  fupponiturindignus,curo 
contraxeric  cum  ignorantia  cxcufabili  j 
Neq;  dicas  reddi  irritam  illam  donatio- 
ncm  ex  caula  ,  cum  bxkx  fucrit  intuitu 
outrimonij ,  quod  inter  iUos  ioterceT* 
fit ,  quod  camen  m>nfubfiftity  &  poftea 
fuitcognicum ,  vt  inualidum;  £iAuni_* 
autem  ex  caufa,  vbi  caufa  illa  non  fub- 
fiftit ,  non  tenct  .  Contra  enim  impu- 
gnaberis,quia  Uludlcgacum,rcu  dona- 
ciones  caufa  morcis  non  pra;fumuntur 
prSBcis^  fadum,  fcu  faclic  intuitu  matri- 
raonij ,  fcd  intuicu  obfcquiorum  ad  in- 
uiccm  prcftitorum  a  donaurio  pro  cem- 
pore  conftantis  matrimonij ,  quae  vdq; 
confiderabUia  func,  quamuis  Ulud  nui- 
«rimonium  fiierit  inoalidum  ,  rcpuu.* 
tum  t.uncn  .ib  vtroquc ,  vc  validum  . 

Quando  legans  ,  feu  inftitucns  fuit 
fciens,fedlegatarius,reu  recipiens  igno- 
rans,quodici'acct  v.-ilcit  lcgatum,feu 
inftitatio ,  &  non  auocctur  a  fifco  ex  eo 
dedtidtu  r,  quod  habetur  m/.  jfn.  f.  rfc 
legat.t.,  &  in  l.z.tf.dchis  qui.vt indign., 

&  congrua  qutdem  rauoac  hoc  decer- 
nitur,  quandoqttidem^  vt  anteceJeuitr 

affcrcbamus  ,cx  vnapartc  quantumuis 
illud  l^acum ,  fcu  inlticucio  fucrtc  £1- 
£tum ,  wa  bjBtii  ▼troqne  oonfiao  nulU- 
tatistenct,ex  altera  auocatio  pcr  fifcum 
a  lcgaurio  concedicur  in  pasnam  indi- 
gnitatis  per  allegaca  inra  m  l.  CUiKMiUt 

&  l.  X.  ff,  de  his  qni.  Dt  i>tdign.  , 
vxori  mantusff.  dc  vfufruti,  legat,,  fcd  ia 

hacfnppt^tion^NtMtfius  non  eft ,  nec 

reputatur  indigntt8,cum  fiicrit  pcnicus 
ignorans  iUius  nuU  icatisj,  ei^o  ab  eodem 
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aon  po^frt  con^ruent^rauocari .  SinguU  iam  cxpcndo  ;  &  quidcm  , 

Quando  verokgans/cu  inlhtucnscft    quodfiatrcftitucndx ,  quando  vterqut 
ignorans,rcdlcgatarius,fcurccipicnscft  fuit;  ignorans  facile  ex  co  liquct ,  quia 
fcicns nulUtatis,  quod  tunc  valeat  lcga-   nondcbcc  cjuis  paci  daranum  in  propriis 
Kttio.  tuiHf  <euinftitutio,  fcdrcjpctatura  fifco    finc  vlUfuigulpa,  &  ficutiinhachyjpo- 
iias»qai.  cx eoeuincitur, quod  habctur/n  /. z.  $.   thefi dos ctiam eflct reftitucoida dailti> fi 
dolegaiu  fin.ff.dehiseiui.ve  tnd^.  f& l.  fin.ff.dc lc^^.    illa  failTettradita  pcr  ea,  quac  latiptO- 

^ 'Z^"^  %.vcrkpcrc<mtrarupnf&c  riuo  i  conivi-      "   '    ' — -  '  

nsA  re-  rioftouidcducitur  cx  ijs  ,  quae  diaa_. 
funt »  quando  inftituens  fuit  fcicns ,  & 
lcgatarius  ignoraos .  Neauc  aducrius 
cai  qualucdiGuiKiirr  obftant  ea>  quae 
diccbamus  in  praecedcntibus,  dum  d<L-» 


bauioxus  fupra,  iu  cciam  kint  dana  ce- 
ftiniendae  arrluB  ,  quKpfQ  adem  dOK 

fucrunt  traditae . 

Quando  vtcrquc  fuit  confcius  nuUi- 
tatis  tunc  fint  confifcancUe^claritfime  li- 


Ratio. 


29 


Var.e 
110- 
ncs  refe> 


 ,   quct  ex  d.  l,  qni  contrA  C,  d<  incefl.  nupt.,  '^^^.j-q. 

donatiombus  mtcrconiugcs  viuos^uod   &  cx  d.  OKtb,  tnceHas^  C.  eod.  «>.,  cadem  ft,it  con- 
fcilicet,quandodonanscKi{poiamf  6e   prorfus  rationc  ,  qiu  in  data  hypothcfi  fc  us  niU« 
dooatanus  ftiens  tuoc  donatu  m  non  rc<   confifcatur  ctiam  dos  CUfa  in  l.     C,  d»  btACis . 
pecaturafiTco/ed»  velabeodc  donantc,   Jfonfalib.,  &rcruata proporrioncintclli- 
«dabciushasredibus,  ergo  etiaminle-   gcndx  func  reliqua:  partcs  huius  afTcr- 
gatis,  fcu  donatis  ex  caufa  vltim;  volu-  tionis  relatiui  ad.  ca^  ^us       fuac  diC 
Catisiquandoleganseft  ignorans,&le-  dote. 

gatarius  fcicns,  tunc  lcgatum  crit  repc-      Difficultas  raodo  cft ,  quando  huiuf- 
cendum jper  hxrcdes  ciufdcm  legantis,  modiarrluccradin&funt  proadimplen- 
aonpcrmcumi  Non,inquam,obftant,  da  proantffioiie  nuttrinK>nij  contrahen- 
fluia  quoad  donata  inter  coniugcs  con-    di ,  an  tunc/int  rcftitucndjc  d.mti ,  an  «uaiufc» 
AaatcnacriiiMaiQiuraiproiurcirricanc   acqttii;ant(uri3Kipieati«anvcr6ad/ifcii  f^^r^ 
cafileni  donarioneB  per teicum  At /.  i.f.   deuoluamnr?  Giniis  iHt.fimiUf, de  con-  '^^^^ 
htmvideaMusff.dondt.  wtcrvir.,&' vxQ-    rf/f.//«ef««^j  fimatrimonium  nonfucrit  promif- 
9tm,  non  fic quoadlcgata,&  relida cau-    fecutum ,  arbitratur  etiam , fi  dans fuc-  Sooe  m» 
fa  mortis  pcr  ca,  quae  in  praccedcntibus   rit  conlcius  nullitatis  nullo  modo  de«  tnnaoii* 
docuimus,adcoq;  mirum  noa  eft,quod    uolui  ad  fifcum .  Ciofa  in  l.fin.  c.  de  fpon^ 
quoad  legata,aturque  dunationcs  caula   fal.  arbitratur,quod  fi  dans  tucncigna- 
«nDNB  fifcus  rcpeuc  a  legaario  ftknt^  tus  nullitacisj&ied^pien  oooiiaus  eiuf- 
tanquam  ab  indigno,  quoad  donata  vc-    dcm ,  ipfc  dans  repetat ,  &  accipiens  tc- 
f6intervirum,&vxorcmiprefilcusnoa    ncatur  rcddcrcduplicatas.  BaldusMo- 
ICpCU^fftdipftdOnambVC^eillshffCOdcs  wllmtraBJed^aepart^ii.nn.l.meinbr.^. 
COgnito  illocrrorc.  vidctur  fcntire,  auod  (cum  natura  ar-  oP'"'o- 

AssBRTioIX.  In  ordinc  ad  arrhas ,    raruroincoconfutat,vttuncpcrdantur,  ^^nw 
quando  fcilicct  pro  matrimoniocontra-    quando  culpa  dantis  non  eft  (ccutunL^  fccundu 
lKndo»quodex,impcdiineoiodirinienoe   promifium ,  acquirantur  vcr6  duplica-  diuerfiw 
ibretnuncnn,noneft(blucadoe/edlunc   tt:,quandoculpa  recipientis  illud  non  ooolidb* 
28     folutx  arrha;  fic  concludendumcft.  Si    adimjpletur)tradens  huiufmodiarrhas, 
<^ando  vcerquefuici^aarusnuiUucisrcftitucn-   cum viafcicncia  exiftcnce ^n0raAtia,in 
Tterq->1bic  dcnincdann?(ivcerq;foicrcicm,cunc,  redpicnRiUasamictaCyCtiamfiexmcK 
ign.anis    fi  fccutum  fucrit  nutrimonium  deuo-    tiuo  impcdimcnti  dirimentis  matrimo- 
arrx  refli  Iuuqcuc ad  Hfcumj  fi  vcr6  non  fucric  fe-   nium  iUud  non  fuerit  fccutum,.  Ratio- 
funtdfn  ctttumcxcaufacalisimpedimencijrdli-  nemeieodeducic/iuiaipfecra<femfiut 
'  tucndx  funt  danti  ;  Si  tradcns  fuerit    indolo,quatcnu';  induxitaliartipartcm 
Goniciu$aulliutisj6{.rccipiensignorans,   ad  contrahenda  ulia  iponfalia  ,  quae 
&  recutum  fuic  fflacrimonium,cunc  ap-   Ttique  nGncontrasiflct,  fi  (ciutfletfVndc 
plicantur  fifco ;  fi  tradens  fuerit  ignoras,    ipfc  rradcns  c(\ caufi  faltem  mcdiau  il- 
6c  rccipicns  confcius  nuUitatis,tunc  iltc    lius  dillblutionis ,  qua  non  fuiiTct  qpu^ 
debccredderc .  fiperdolumnoainduxiflietadooitfiaoH 
Scd  aducrtcndum  hic  efl  huiufmodi    turai  vndc  ^conucrfo  vidctur  dcbere-» 
^      arrhasad  dupliccmcftedtum poiie  dari>   fentirc,quod,  firecipieo&^cricconfcius 
▼eifciliaetprodotcdattda»vclreftitueii-  onlliutB,&dansfgnoram,cida«itikr£Ue 
•  da  ,  vcl  pro  adin^loida  promilfionej    rcddcre  duplicatas ,  cum  quodampdo 

matrimoaijcontrahcndi. Ea,qua: dida  rccipicndo  mduxerit  ad  contraftiuilii** 
fonc  in  aflertione,potilfimum  procedikc  ,  Al  ij  undem  vol  u  nt ,  q  uod  in  quocunqi 
,  quando  datac  funt  pro  dote ;  quid  vero  cafu  fiuc  fcicniiae ,  fiuc  ignoranti»  non 
oicendum  lit,  quandodatx  fueruntpro  fccutum  fuerit  iUud  mati imontum  ob- 
adimplcnda  pw^i^iftne  inanrimniMi,  ftantc  iilo  itMcdimcnto dirimence flfaf 
iofiafuhdaffl.-  arth»  flac  xdtitucndaei  cum  iUud  non 

adim- 
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P  R  iE  N  O  T  I  O  XIII. 


An.quac  di^ba  funt  in  prreccdcntibus 
pracnoiionibus ,  intclligcnda  fuat 
cx  quocunque  iure  t  &  ^m* 
cunquc  cauracontrahail:* 
tur  oupti^  prQ4it}icaB . 


certas  ferfaiias .  i . 


idimplemcntumnonproueneritcx  cul- 
pa  alicuius  cx  ocmtrahcntibu»  «  fcd  a 
Wra  inqMdiente  j  vnde  iuxta  hanc  vlci< 

mam  opinioncm  in  eocaru  rolummodf) 

poirent  deuolui ,  &  deuolucrcntur  ad 

Sifciim»  quando  matrimoniiiin  dfet  fe> 

cutum^  &  vtcrquc-  vcl  fnltem  tradcns 

cflct  ooorcius  nuilitatis  pcr  tcxtum  in 

Lipd  MWTtf ,  &  Mrt,  AweAtff  CM  iiceSi, 

wtpt, ,  quae  imaloquuntur  de  datis,vcl 

antc  mJtrimoaiiiiQ»  vcl  eo  conOantc^. 

Qsid  iam  in  tanca  fententiarum  varie» 

tatc  concludcndum?  AfTero  in  primis  , 
30    ^uodjfi  vterque  fuerit  tgnarus  nulliu.    Sltuenam  matrtmoma  tnterdicoMtHr  de  i»§ 
Noftn  tis,  arriue  fint  reftituendx  danti ,  &in    ■  timli .  %. 

hocncminearbitrordiHcntir!,Sivterq;    ^ttento  iurr  cir^rmico  ,nonreprohante  ma- 

fcicns ,  probabiiius  dcuoiuuntur  ad  fit-       trtmoma,qu^  interdtcimtw  de  iwrecmiUf 

cum  t  fi  tradens  fiierit  confcius ,  &  reci-      ttfftnt  piout  ab  coiem  kmt€iioUimfifit4 

picns  ignorans  itcm  adfifcu  dcuoluun-       contra  flc  nnhcntcs . 

tur,  n  tradens  fuerit  ignorans,  &  rcci-    QuMdonam  matrmoruum  duatnr  nidiunu 

piensrdens>cuiicatradaiterepetuncur      excaufaturpi .  4. 

duplicatae  ,  Moueor  ad  hanc  opinio-    Matrimoninm  conti  aflnm  ctm  conditionf^ 

ncm  potiffimum,  quoad  Tecundani-i,  ferMilifCumfcientuvtriufquenniltpiam 

&tertiampartempropterau£toritateiil  fnbe^. 

Clofa:  in  d.l.  fin.  ^Jc  fponfalibus  poft  quam    Si  fuerit  contraflum  cum  i^ormtia  liberi, 
*  tranlij  t  Baidus  m  rub.  ff.falut.  matrimn.,       &  deceptione  ferui,tunc  fecundum  aUquos 

^cmututir  fcrihcntes t  &i<|tta  non  cne       ancilla  nmt  ferdit  dotem.  6. 
recedendum  in  decifmis,moncnt  lactAut    Trobabilius  tamcn  efl ,  quod  peritt^  C^MI 
de  BMrio  M  l.\ .  C.  qni  pro]ua  iitrifd.^aldus        detur  Lochs  repetttioni .  7. 
yjiwitos  irtf,  ieittefiirt.  U » Tirir.4.  SimdiermaioreeMiileritmaritonMadbM 

le^itima  atatis  ad  contrahendum  dotem, 
fciens  talem  defeUum  probabiltus  non  p<^ 
tejitalemietemrepeterc .  8. 
Si  impedimentum  atatis  fuerit  refpeSu  fa- 
minamaritusconfcius  iUiusimpedimenti, 
mnfteitfMu  dotisfim^fHmnis  fifU^ 
neat  oneramatrimonij .  9. 
fruBus  lUi  fifco  deuoluuntur .  10. 
Sfeefm^  recepit  dotem,& fuftmuit  oners 
ante  contraUas  nuptias ,  fruilus  dotis  noo 
computat  in  aupuentum  dotis ,  ft  d  iru 
eompenpttioium  onerum .  11. 
Si  dos  fuerit  tantum  promiffa  fponfo ,  qui 
fuftinuit  iiU  onera ,  tion  potefi  exigere  in- 
tereffe  dotii  ,heiitume»  amfeKft^emem 
oHcmmt  iti» 
SifobuMur  fpoi^dia ,  in  quibut  dos  tradita 
efi  fponfo,nontenrtifr  i)ic  fnSbu itterim 
perceptas  refiituere,  ij, 
Sifponfo  de  futuro  fiieritt  trmKtMfdtnti»- 
tan  paraphemaUa  ,  fptnfkg  Wtm  llKrttm 
fru&ui  ifiorum.  14. 


Mr.4. 

Solumaliquid  ncgotijvidenturfacc- 
fccre  ea^quae  difta  funt  fubhacpranotiO' 
Konnul-  ncaffer.x.verfnequedicas  fecundo,ncmpt, 
Ir  dubi-  quckiquando  vtcrqueconrcmsnullita- 
renuffi  ^'^  contraxit  fponlalia,&  fponfusoonni- 
■  lit  rponfalitiam  largitatcm  ,  haic  non_. 
dcuoiuatur  ad  fifcum,  quomodo  crg6 
nuncdicituryquodfi  vtcrquc  tucntcoii- 
rciusnuUitatisj&aUcrcotulcrit  arrhas, 
.  .  Jix  dcMoluantur  ad  fifcum  ^  Ccrteinj 
vtroqne  caltt  non  fupponitur  contrac- 
tum  matrimonium,necconfummatum. 
Item  vtrumquctraditumfuit  antc  nup- 
cias,&intuituearundem  contrahenda- 
rum.  Sed  facili  negotio  abhac  difficul- 
te  me  etimo ,  atrcrcns  ratione  diuerfita- 
tis  in  co  confifterc  ,  quod  donatio  antc 
pupcias  non  poteftconfdtcre^nifi  fub  ta- 
dta  conditionemacrimoni;  ineundi,ncc 
alitcr,  nec  aliomodo,nifi  cxprimaturcx 
yuigatis  modcrnis  iuribus  ,&iicoodem 
lumoontraAo,  vtpotfe  defidente  condi- 
tione  deficic&ipla  donatio;  arrhac  au- 
tem  noa  dantur  fub  uciu  conditiooe 
fi  conttahaturjfedad  inducendanobli- 
gationcm,  vt  contrahatur ,  adcoquc  fi 
fion  coucrahicur,  recipiens  cajEton  ac- 
quirtt  y  &cum  indignum  fe>rjiJidffrit 
(cienccr  contra  hcndo,  q  uod  non  potcrat 
«ontrahcre,fifcusabcodeffi  auocai  ua- 
^aamabiadigno. 


PROclariori  intclligentia  tituli,  & 
corum ,  quac  fub  codem  examina- 
bcintaryfciendum  eftmatriraonia  inter  Qpo  h 
certas  pcrfonas  alia  intcrdici  a  iure-»  "^y^ 
auodamod6  naturae,  alia  a  lurc  Ecclc- 
ttafticoincereafdemirriunteobcerca-.  moila- 
cotitra<n:a  impedimema  abeodcm  iure  ' 
iududu,  alia  a  iurc  ciuili  untum,auod 
tamea  noo  liabet  itts  irritsuidi .  amfii]^ 

cia- 
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De  Dote  I.  PcxaQtXUl^ 

ciacnr  inreBeclefiaflico,  Hcuti  fiilciror  cmn,  quam  ciuile  <jhf4 kt i.09.grai» 

in  impcdinicnto  conditionis  fcruilis .  Inflir.de gradih.textusinl.Taulusff.deflatif 

Uoc  modo  a  lure  ciuiU  llnc  fulcimcnto  hominisj  cj  confcaucnci  videtur  dicea» 

'     turisEcclefiaftici  imerdicantur  m.itri-  diun,  quodhuiuiniodipaBiiaBiiooaA'^ 

Qlpnam  monia  intcr  pracfeAumprouincia;  la  lo-  ciant  fic  contrahcntes . 

■W""®  codufdcmprouiiKiXj&proujncialcra  AssertjoI.  rrobabiiiuscft,actcotO 

d{cAanir~  ^*^'*  ^^iu™  cucoris,  9t  curatoris,  &  pu-  iurc  canonico  non  reprobance  huiufiQO*  ^ 

de  iurc-»  piUam,  vcladultam,prouthabct^?/orii_,  di  m.urimonia,modonon  habcrclocum  Attcnw 

cjiulu  ^    m^ifiralis ini.fmt,<^ diu Injiit.dc nuMtjs,  huiulinodi  pxnas,fiui  cocrahantur cum  jure cano 

^    £a  ,  quae  dida  func  in  prasccdenciouay  lcienday  fiuc  cum  ignoranua .  In  hanc  nico  non 

locumhabcrc  rcguiaric^r,quandonup-  opinionem  arbitror  pro}>cndcre  Batdnm  reprobl- 

ti»coatraaa;funcconcradifpofitioncm  inriA.ff.folut.mjtnm. ,  dum  indiilinde  "  nwtn- 


iuris natUHB»  vel  Ecclcfiaftici  irricantis   a^c,quQdpo(fit dos repcti ctia , fi  ili ud  "^^ 
ccrtumefljCumabfolutc  inualidecon-   matrimoniuincfretcontradlum.immo,  ^,„,11 
traliancur.  Id,<|[uodtnprzfcncie]iami-   5:coarumiuatum  nonhabicadillindio-  interdl- 
NonnoUi  piQpontnirteft ,  an ,  fi  oontra-  ne  incer  fcienttm*  &  intcr  ignorantcm,  ctmtur 

«mculi    hantur  nuptias  contra  difpofitionem_^   &icaintclligittcxtu'm/n/.i.^.(/£'can<f/f.  cciTHnc 
cxwui.    iuris  ciuilis  cancum  puta  intcr  iilium   obcauf.,  6c  ad  hoc  allcgat  ctiam  cextum  P^j^  y 
amdi.    tutoris,&curaCQrisj&pupillam,fcu   /n/.a£>.  7iajf.de  rlM»|p.>  fioquecKlu- ^P^^ 
adultam  ,  fcu  inter  prjefcftum  Pro-   dit  qujfcunquc  p«cnas .  im^nftaf 
uiacia: ,  &  prouincialem ,  fQrciancur      Nonmuucor  pra:cis^  caratbne,qua  comraiic 
^uoaddfeQtunprtttationttdotiSfdona-  mouentur  nonnuUi  aftcrcntcs,  quod,  nitwu, 
aoais propternuptias,arrarum,&: fimi-    quandodos, aut  fimilia  fucrunt  daCL^ 
liumcasomnesconditioncs,  &  qualita-    proptcr  matriraonium  nuUum  non  ra- 
tcs,  quas  fortiuntur  nuptia;  contra«fta;    tionc  turpitudinis  ,  fcd  proptcf  a!iam_. 
cum  mmedimcnto  dirimcace  de  iure  ca-   caufam  noa  redoleotem  turpicudinenu» 
aanio^aconcrahannircumfi;ientia,Tel    indiftinAi  repetantur  nulla  hahita  ra< 
Ignorantia,  proutfupra  .  tionc  diftinckionis  intcr  fcicnte,&  igna- 

Ruifus*qusiacerdi£uncurfub nulii-    ranccm  haldus  m  d.  l.  i.     de  coadit.  <A 
taBeiittrecanoiiicotaliaincerdicuntur   €mf.y&mdA.kT>.Tiof.  de  ritn  impt., 
ex  caufapcrpctuaputaex  impedimento    qu?,anvera  fmt,infraexprofcflbfubda. 
conianguiiutaus,  <Sc a&mucis , alia cx      Moueorigiturcaracione,  quia  illud 
caQ(anonpcrpctua,vtcufflcontrahun-   matrtmonium  non  eft  matrimoniunu  ' 
turintcrpcrioiias,quacnonfuntnubilis    piitatiuum  ,  fcd  matrimonrum  vcrum, 
aitatis, & in hac hypothcfi caufs non.*    &legitimiiatccntoiurccanonjco, cuius  fec  veiu^ 
|ierpeeus!eianiinanaumproponicur,an  fi)lummod6propriuffleftirritare  matri-  Sc  kfU* 
in  matrimonio  fic  contrafto  incclligen-    monia ,  }X)fiquam  hacc  clcuaca  func  ad  mi*  mr 
dx  fiac  omncs  illx  psenz ,  vcl  cdiatjo    cilclacramcnti,  crgodos,donacioprop-  trimo- 
caruodcm  habito  refpe&u  ad  lckntiam,   ter  nuptias,iater  virum,  &  vxorem  &c  """" 
vel  ignoranciam  contrahcntium,dcqui-    h£ix  intuitu  huiusmatrimonij crit  vera 
bus  didlum  fuit  in  praeccdcntibus/]uan-    dos,  vcra  donatio  propcer  nupcias,  vcra 
domatrimoaium  mualidum  ea  caufiL.!   donacio  inccr  coniugcs ,  &  fic  non  eritt 
pcrpccua  concra&um  fuit .  cur  non  habcanc  vcras  condiciones  ,  & 

Racio  dubiundi  quoad  primum^   ^ualiutesearundcm;  nec  iura  ciuilia-. 
pun^lum  ,  quando  (cilicct  matrimo-   mcerdicentia  matrimoaia  inter  huicif> 
Ratio-  niumcll  folum  intcrdi^iun  a  iure  ci-^  modiperibaasvimaliquaml)abent,quia 
nttjhibi-  uiii  ^ oricur  cx  vna  partc  ex  eo ,  quod    cx  quo corum  vis  eft  refradla  pcr  iura.. 
2*^1^«"  huiufmodi  pacnac  induftae  quoad  con-   canonicaquoadinualiditaccm,  vidctur 
*^ '  crahcaccsnupcias  prolubitas  cum  fcicn-   eciam  refrafta  quoad  paenas  ,  cum  ifta( 
tia  funt  induAe  per  ins  chiilc ,  quod    innitancureideminualiditaci.  Accedic, 
vtique  vidctur  cxtcndi  ad  calus ,  in_.    quod  ftante  modo  validitacc  talis  ccmi- 
quibus  pcr  ipfum  iacerdicuacur  nuptif,   uz&us,  fiue  fucric  inicus  cuafcientia^ 
cuni  ius  ciuUe  habeat  idjMmirc ,  quod   fiui  cum  ignorantia  talis  oonditionist 
ipfum  intcrdicit .  Ex  alia  parte  cum_.    tenetur  maritus  fuftinerc  omnia  onera 
nupdaB  iiUc  ficoontradbe  nonrepvoban-   taJis  matrimoaij  perindc ,  ac  fi  clTec  ini- 
tur  a  ture  canonico ,  quod  fieutt  corri-  tminnx  alias  penonas,a:g6  non  cfi,cur 

f^ic  in  hoc  ius  ciuile  quoad  pznam  nul-  naotenpat  dos,  donatio  &c.,  &  habeat 
lutis ,  vidctur  etiam  corri|gece  ^uoad  omnci  ooodiciooes  j  ^uas  habeoc  alia» 
akaspaenas,&quaadcauuu(inatrini»>  dotes  ,  &  donationcsinter  Icgitinioa 
niaics  prxcipuc  quoad  validitatcm ,  &    coniugcs . 

inuaJUditatcm «  oc  coafcqucncia  ad  ca-  Sed^uoaiam  incidic  fcrmo  dc  dotCa 
dem  debcnnis  potiiii  ftqui  int  caaoiif«  donatkmfbus proptcr nuptias,  &  fimili^ 

bus 
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Qinndo- 
n.imnia. 
trimotuu 
«iicacur 
niilliun 
e\  c.uif.i 


Varix 

confide- 
XMiones 
circa  ni.-i. 
trimoniu 
contr.tc- 
turei  inccr 
feruum  , 
Hc  Ubera . 


5 

monium 
contrac- 
tum  ciim 
conditio- 
ne  fcrui- 
ii ,  cum^ 
lcienti.1 
vtriufqiic 
nulli  pac- 
fubcIL 


bus  d^tis  in  orditic  ad  mitrimonium., 
tiullumiix}i)  cx  caufa  turpicudinis  ,  fcd 
cx  alia  caufa  non  rcdolcncc  turpitudi- 
nemj  placct  hic  ex  piofertbcxaminarc, 
an ,  quando  data ,  vel  d.icx  funt  in  ma- 
irimoiiio  non  rcdolcntc  turpitudincm 
cum  fcicncia  vcl  vcriuf»jue  ,  vcl  faltcm 
ddntisfubiaccantdifpolitionibus  pxna- 
iiUus,  ficuti  .liia)  dacxcx  caufa  turpif* 
Pro  clariori  inccUigcntia  huius  dubij 
aducrccndum  eft,  tunc  macrimonium 
dici  nullum  cxcaufaturpi,quandonon 
folum  cdcontra  lus  prohibcns,  fedctia, 
quando  prxfcrt  aliquam  fxditatcm  , 
vc  lunt  nupcix  incc{luore,tuncdici  nul- 
lum  cx  caufa  non  prxfcrcncc  lurpicu- 
dinem  ,  quando  eft  foluinmodo  contra 
ius  prohibcns,  vcl  cui  ius  nonaflUtit . 
Pronunc  rcduco  qua:llioneiii  prxfcn- 
tera  adduocapita,quorumprimumeft, 
quandocclcbracur  mtcr  feruum ,  &  li- 
Derani,vcl^  contra  intcrliberura,&  an- 
cillam,cui  ius  non  affillit .  Secundum , 
quando  Ht  inter perfonas  non  nubilis 
a^tatis ,  cui  ius  obltat .  De  hoc  fccundo 
agcmus  in  fubfcqucnci  aflcrcionc  .  Dc 
primo  nuncagimus,  proquocciamad- 
ucrto,quod  illud  inatrimonium,vcl  po- 
tcftcUcconiraitumcum  (cicniia  vtriuf- 
quc  illius  condicionisfcruilis,vcl  faltcm 
cum  fcicntia  illius,qui  libcrcft  dc  fcrui- 
tutc  alccrius ,  vel  cft  contradlum  cum 
ignorantia  libcri ,  6c  fcicntia ,  &  dccep- 
tioiic  fcrui  non  manifcftancis  ,  fcu  po- 
lius  ca:ianiis  feruiiuicra  j  fi  fucrit  cum 
fcicntia  vtriufque,vcl  faltcm  illius,  qui 
libcreft,tunc  nulla  pxna  committitur, 
fcd  dos,  fcudonatioproptcrnuptias  tlli 
rcddcndacrt,cui  dc  iuredcbctur,perm- 
de,  ac  li  illiid  inatrimonium  non  cflct 
inicum  cumiiiacondicionc  lcruili .  Ra- 
iiocft,quia  lunc  lUud  mairimonium  cft 
fimpliciter  V3.\i6um loMnes^itdraasc.  i. 
num.^.dc  coniug.fcrH.,  &  ibiHoJlicnfu  m 
vcrb.  inter  fcruoSf^r^cius  vcrb.  matrimo- 
nium  5.  tmpcd.^.  w.  1 5 . ,  Silneficr  verb.  ma- 
tri»ioniuH.if.x.di3.z.,Sotusm^.dtfl.}^.q. 
vnica  ari.i.col.^.vcrf.  contrahant,6c  cla- 
rc  coUigitur  exc.z.  de  eoaiug.feruor. ,  & 
€.ft  qttis  liUcri^.        &c.ft  e^uis  ingcnuus 
ead.  cjuf.  &  q.  cum  inualiditas  induda 
fitaiuribus  in  fauorcm  dumuxat  libc- 
ri,qui  propterca  potcflcidcm  renuntia- 
rc  ,  &  rcnuntialic  pra;fumitur  cx  co , 
quod  fcicnscontraxcric  i  promatrimo- 
nio  autem  valido ,  &  licitc  contrafto 
nulia potclt fubcilc  paena ,  &:  doi,&  do- 
nacio  propicr  nuptias  m  codcm  rcgcn- 
da  cftad  normam  vcri  contraftusdota- 
lis,& donacionis  in  vcro  nucriinonio  . 
Si  vcro  fucrit  concra^tum  cum  ignoran- 
tia  Ubcri,&dcccptioncfcrui,qua  cogni- 


ta  fucrit  iUud  matrimoniura  ditfolu- 
tum ,  lunc  fi  ancilla  dotcm  dcdcrit  ma-  S 
rito  libcro.nonnulli  apud  Baldum  7^-  5,  f^fi^ 
ucUutn  trail.  dedotepjrt.  1 1.  "«'«.4.  arbi-  contMC- 
iranturancillam  non  pcrtlcrc  illamdo-  tum  cum 
tcra,ncc  applicari  Fifco,quia  in  hac  hy-  ignoran- 
pothefi  iuraiion  rcfiftunt  talimatrimo-  '* 
ii;o,  fcd  tancum  nonafliftunt;  iura  au-  l^^j^c^et- 
icni  prajicribi-ntia  talempacnam  amif-  .iiiqui 
liont",  1)1  d.l.tjti:  contrayCT  -ititiT.incefijs  fentiunt 
dc  imefi.mtpt.  loquuntur  iantum,quan-  Ancillim^ 
do  contra  pr^ccpta  lcp,titn  ,  &  impcra-  doctm  no 
toruinconlUtucioncscontrattumcftma-  P*^^^'^'^'  • 
triinonium,nam  magispcccatur,  quan- 
<io  fttlcgcrcfiftcntc  ,  ac  quando  titca- 
dcni  noii  rcfiftcntc  jx'r  ccxcum  inl.qucm- 
admoduin  C.dc  agni .  crimf. ,  Bartolus  in  l. 
cHui  lr\  if.  dcfidciuf.,  &  habccur  inl.fi  non 
forf.iii  iii  priticip.  jf.  dc  condit.  /H</ci.,quod 
ciiam  in  tci  imnii  cafus  prxlcntis  habc- 
fJ.' in  tCNCu  c.z.dc  coniiej^,  fcrn.  Addic 
t;.:!  l/is  in  riih.  ff.  folitt.  matnmonio  ,  quod 
eti.nn  (1  ilUid  inairimonium  cUctconcra 
lL;!;iiin  pr.xccpia  ,  quia  caincn  non  cft 
c.iuraturpiSjCtiam  do>  abatKilla  fcicn- 
i.;r  contrahcntc  coUaia  abcadcm  rcpc- 
tcictur.ncc.ipplicaiccur  Fifco.  Alii  ca- 
mcncontianuni  fcniiunc  proptcr  tcx- 
tum  ;«  l.ft  i<T)ior.tiis  l  .  foittt .m.itrtm. ,  vbi 
tcxtus  vim  f.icic pro  rcllitucioncciurdem 
dotis  in  fauorcm  ancillx  ,  qua:  contu- 
lit,quia  igiioranunlludtnatrimonium 
coniraxit,  crgo  jconirariofcnfu  dcdu- 
cunt ,  fi  luci  it  tradita  fcicnccr  non  potc- 
rit  rcpcti  .  Addunc  pro  folutionc  piiini 
art;uincnti  conirarix  icntciiiix ,  6:  p/o 
co)irirmaiioncproprix,quod  ccxius//; 
ji  Mhierpts ]/:fc:r ,dc iiiip:. ,  Ok  prvCCcdcuCcs 
paragraphj  ail  ipliiincnumcranccscafus 
impcditiuos matrimoni)  rcccnicnt  inccr 
ipio.s  conditionciiilcruilcin,&:  prxcipuc 
in  primo,&:  fccundorciponlb  ,  \  bi  dici- 
tur  clic  coiura  lcgum  pr.cccpca,6t  priC- 
cipuc  ad  rcni  noltram    d.  .uimrfus 
vrrf.  fcquittii-  <licitur  ,quotl  in  omnibus 
pitcdictis  cailbus,  intcr  qiios  elt  condi- 
iio  (cruilis,  impcdiacuv  uocis  cxactio , 
quod  inieUig;ncquu,iiifiquando  icicn- 
tcr  calc  iTi,urimijiiiujn  imcum  cft  arg. 
corum  ,  quxhabciuur  md.  l.^ni luutra , 

aitth.  inceflasC.de  tiicejl.nupt.  Quid  iain 
in  hoc  concludcndum  ? 

Prohabilius  arbicror  nondari  locum  ^ 
rcpctictoni,prout  fcntit  BaldusT^ueHus  proj^ibi- 
tracl.  dc  dotc  part.  1 1 .  fubnum.  4.  vcrf.  in  j,uj  ^ 
prtmoauicmcafu ,  &  hoc  proptcr  tcxtum  quod  an- 
tnd.  §.fi  aducrfus  iitslit.  de  nupctis  ,  vbi  cx-  cilla  nu- 
prcfsc  prohibct  exa^doncm  refpcdluan-  pc^- 
cillae  lcienter  contrahcncis,  tum  proptcr  » 
tcxtum  in  d.l.fi  igiiorans  C.  folut.  matrim. 
argumento  a  contrario  fcnfu  dedudto  , 
VI  fupra .  Adargumcntacontrariz  fcn- 
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Dc  Dote  I.  Pra:not.XIII.  8r 

-tentiae  iam  refpondcndum  cft ,  &  qui-  effct  confcnturus ,  &  tamen  idcm  Bal- 
^  den  folutio  primi  tam  habetur  ex  dic-  dusNoucllus  in  hac  hypothcfi  ftatuic» 
^^'Sl  '  AAteeamm  ver6 dic/iilBotttad  quod  locum  lubeatpffnardjNftnduiP 
jSSIL^  hanc  pauiara ,  quod  matrimonium  Hc  dcmancillx  fcicntisy  qnoddOKniiOiil 
'^™'""*    inicum  contra  lcgum  pfaBccpca,vcpacec   poflit  rcpetcrc  , 

exallcgacis  iuribiu  im  $.fi  adMnfiu ,&4.  Ratio  fecundo  ex  co  potcft  dedud  , 
l.fi  ignerans ,  nec  reqniricur  turpis  cau-  quod  habccur  ;s  d.  §.  fi  aducrfus  Jnflit.  it 
{ai,yxco\\\g\yv^^xtexd.l.tfuic<mtra^.  iwp^ >  vbi enumcratur  inter cafus a lege 
de  /»f<f|i.ii«pr.,quasloquitur  mdiftindle  .    prohibicos  matrimonij  contrahcndi  im- 

As«uiTio  II.  Si  nucriaoniumfueric   pcdimcntumaEUcis,quodcciam  repccit  Alis  rt- 
nulljcer  contraftum  ex  imjpedinteoto   CUfa Migiftralis in §. funt, & ali4elnflit.ds  tiones 
t      non  habcntc  pcrpctuam  cauiam»  puta    "^p^ ;  &  poftci  incodcm  §.  ft  aduerfus di-  proaftl^ 
s  wmliff  iBiatis non iegitimacAtuod  camen fpeta-   cicur,<|uodinpMBdiftisomnibuscaftbus  t^* 
mtior     tar  dtbere  coare  ruperaeniente  aRaee,   inpedtatur  dods  exaftio ,  quod  vtique 
contutc-    &  inulicr  maior  do:ein  contulcrit  ma-    intclligcndum  cft  rccundum  dirporita_ji 
ric  m.in-  nto  non  adiiuc  ic^timaB  aetatis  fcicos    iudj^m  coatra  Cjk  iacefi.  mft.,  quando 
adiTTie  ''lem  «leftftnm  probal>Uiu8  eft ,  quod  ftilioec,<jmedotemcoatnlitfiutcon(aa 
priuctur  iurc  repctcndidotcm,&dcuo-    nullitatis  illius  matrimonijj Ncquc  hic 
Saffj  ^  luacur  ad  FiTcum .  £it  czpcefsiicontra   audicndus  cil  BaU^  7{ftii^  loco  cit. 
conti».    BaUmm Jigkettam  trdB.  it ieied.ftrt.ll.    verf.  vKAfia d.  i.fi  tdmrftis aflerens  il- 
hendimi  fubnum.^.  verffccmulo  ol)flat  textus  infin.    lam  dirpofitioncm  non  refcrriad  iftum 
^occm-,      Ratio  cz  co  dcducicur  primo  ad  ha-   eafuni^cum  non  fit  concra  lcgcm  habcn- 
lem  de^'  aduerfus  eundum  B«UiMi7<p-  temperpetuamcaufam;  Non,inquam, 

ftum    '  *^^^'"">q"'-i  intantum  ipfcftatuit,quod    audienduscft,quiaillc  tcxtus  finc  vUa 

Eiobabj.  ancilla  contrahens  fcienter  cum  liocro    penitus  cxcepcione  refercur  ad  omnes 
us  non  priuecuriurerepeeendjdotem»in<^uan-  cafus  praEccdcncir  enumeratos  >  ittie^ 
MMftiiw  cum  lcx  noncancumnonaififticcalima-   quos  dl  illud  impcdimencum  «tatis ; 
lamdote  crimonio,fedetiam  rcfiftitabipfoinicio,    nec  obftat  ,  quod  non  habeat  caufam  • ' 
'V^fC.  quQjpi-obatper  tcxtum  in  ^.  ftaducrfus,    perpctuani , quia  ,  quantum  cftcx  fcil- " 
fir§.a»tecedent.  btfiit.  de  aupctft ,  fed  lex   lud  matrimonium  cft  in  fua  radice  in- 
lloakAyaa he d.f.  fi  aduerfus  re^t&im^  iialidum,&depcndecpoftealvo!nnta- 


trimonio  contrahcndo  intcr  impubcrcs  tc  alccrius  ,  quod  dc  nouo  validc  con- 
Ar^m^-  ancc  l^icimam  sutcm ,  fed  ecum  ex-  trahaturiquod  fu£Bcitadiilam  paeaam« 
jum  ad  ^rcSSiva  me.eaiKimhMwde  ief^.im'  fieotiinfinulibusdidumeftri^cum 
pub.,&c.Jtteflitio)u:s,  &  c.ex  liccris  caJ.  codcm  Baldo  Noucllo  inimpcdimcnto 
B^^^  m.,  vbi  iplb  iure  dcfiaratnr  inualxdun^  ,  conditionis  feruilis  cum  cogiutione  an- 
Noaeliu.  ergo&c.  dlimeonienntisdoiem. 

Ncquc  dicat  idemBaldus  Noucllus,       AssnRxio  III.  Qiioad  hocimpcdim©* 
quod  in  hac  hypothcli  non  lcgidmaB    timixutis  rcfpc^^tu  fxmina:  nonadhuc .    p  ' 
actatis  marici  mulicr  confcia  mota  fit   nubilis,fimatrimoniumilludfucritcoa- impe. 
'         fpc  futuracfupcrucnicntislcgitima;  $ta-    traGum  cura  fcicntia  mariti ,  &  igno-  d:mcncu 
tis }  &<]uod  fpcs  collata  in  tcmpu&iici-    rantia vxoris,eamquc  in  domum  duxc-  a:tat:s  fue 
lur»  non  tum  excufec  aAum  in  cempore  illicitt»   tit  t  <]uancumuis  fuftinueric  maricus  ri^  '5|P^.- 
Te£piciut  trg,texttisi»l.flqui!  offii  iirmff.de  ritunupt.    oncra  illius  matrimonij  putatiui ,  fru- 
^Jj*    contra  cnim  impugnabitur  pnnio,quia    ftus  dotis  fibi  collataB  non  £icic  fuos .  [J^^^SJi^ 
^**^!^  iura  non  rcfpiciunc  ad  id ,  quod  potcft    Confonac  cum  ijs ,  qum  <KAa  fiinc  Jub 
tingcre  "  contin^crc,  (edad  id  ,quoddcfa&o  fit,    boc  eodem  titulo  de  dotc  i.prxnor.il.  fub  Ims  impe 
fed .id  id'  &  uctum ipluniprohibent  fub  nullica-    t^t.j.  verf. in ordm  ad tcrtiam .  dmicnti 
qiioii  dJ  cc,  inde  poftea  (ttpertwttiente  kgiiuHi      Rafio  ex  fufmat  difi»  dedndtor,  2f 
"^o  fit.  xtate  ex  vi  prioris concra£his  non  tx^    quiaquoad  psenas  pro putauoo matri-  fr"""^ 
fcnt  in iiloconiugio  perfcucrarc,  fed  in-    monio  fcienccr concraAo  cadcm  eil  dif-  ft^aMuS- 
digeient dc  nmio  contrahcrc  icruatis   pofitio  iuris,^iiando nullitir coniwdii- ^Sw^ 
lcerumomnibusiurisfolcmniucibus,&    eft  ob  impcdimcncum  astacis,  acquan-  neAtone* 
fic  aducrfus  eofdcm  concrahencos  lo-    doex aJio impedimenco  habentccausi  mmatri- 
• .     tum  tubcc  difpoficio  ind. l.qui  contra,  &    perpccuami  prouc  habccur  in  d.  §.fi  ad^  mottij» 
(Ottb.  inceAas  CJc incefl  .nupt.y  wgoxk,  qui   «rryi»  b^.  de  nnft.,  fed  quando  nullic^ 
cgerunc  concra  lcgis  prohibentts  prm-  contraaumefteximpedimencohabente 
ccpu .  Secundo ,  quia  eciam  in  macri-    perpecuam  caufam  cum  liricncia  marici 
moniooontra^  incer  liberumj&ancil-   rccipiemis  dotcm^  &  igooraotia  vxoris» 
lamcura  fcientia  iftiusA  ignorantia  il-  quacUlamoontulit,nonoMancc,quod 
liuspotuit  ancilla  contraxilfc  cum  fpc,    ipfc  maricus  fuftuleric  onera  illius  ma- 
^uod0uuitu$libcr£3rcccog^toerrotc  tiiiaoai)>iuciK»£icit^uftusiIiiuid<>- 
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tu  fuos  pcr  tcx  ru  m  in  l.  incefi^t  ff.  de  riru    in  l .  dotis  frHUus  ff,  de  inre  dot.  f&m  l.  bh 
nnft. ,  &  itt  l.  vxari  maritks  jf .  de  vfkfriS.     tir  focerum  §.  cttm  inter  ff.  de  faSis  mpt. 
Ugat,  fcctuidum  vu]gatain,& comunem    cum  altjs  concordetntibus ,  in  q u ibus  omni-  ^^^^ 
l^uramy  proiit  ibidcm  BartolHs ,  & co-    bus  dicitur ,  quod  fru^lus  dotis  pcrcep-  (^Tinftil 
mmitirftribentesf  crg6bocidcm  intclli-    ti  pcrvirum  antc  matrimonium  cedant  tiaoppor 
gendumcll,quandonullitir  contraxit    in  augmcntuni  ciufdcm  dotis.Noiu^  ftt* 

cx  impcdimcflto'  asutis  refpeftu  viorit  inquam ,  obcflc  potdl ,  quia  prxdidbL^ 

non  adhuc  nubilis ,  omnia  proccdunt ,  quando  limplicitir 

Exquibus  dcduccrcpotcri8,quod,fi  pcrcipiuntur,non  auicmquando  perci- 

jie  dum  ipfe  maritus ,  fed  etiam  vxor  piuntur  cum  oncre ,  &  Aiilincndo  one- 

Bondum  nubilis  contraxericcam  (cien-  ra ,  quia  tuncoedunt  incompcnfationf, 

■  10     tia  illiusnulJitatis  ob  illudimpedimen-  ^quodamodoremuncrationcmtalium 

fmOts»  tum  statis ,  frudtus  pcrccpti  pcr  mari*  oiicrum»  proiit  rc^b^  notauit  Bddia  Tio^ 

illi  Fifco  tum  pro  tcmpore  conftantb  Ulius  ma-  «vf&Kr  de  iote  d.  part,  1 1 .  iww.ip.  verf.  re- 

deiioluu-  trimonij  puiaciui  fimul  cuin  dotc  fint  dcmdo  i^itur :  i  p>  opQf;ti(m,&LitzVircmant 

'      ^co  tradcadi  argimcnt.  textus  i»  d.  Imh  pricdiiU  onuua  Bartolus  in  d.l.  cum  quii 

toittraC.de  incefi.nMpt.  Ncqw  obeOkj  W.  fieert.fet,,<jhfaind.l.tputdotisff.fo-  ' 

potcfi ,  quod  interim  mariius  ipfc  fufti-  lut.  matrim, 

Aucrit  oncra  iliiusmatrimoai;*  ia<^u0'      Q^fi^,  ^  inHcs,  quod,cum  ipfa  ficmi'' 

rumproptereaoompenfatibnemventaiit  na  fitnjiior,  vtpotc  non  adiiuc  nubilis 

illi  fruiftus  pcrccpci ,  Non  ,  inquam_.,  iBtaci8,non  poiUt  difponcrc  dc  illisfnic- 

obe0e  t>oteu«  quia ,  cx  ^uo  cft  in  dolo  tibus  in  remuncratioQem  cUium  oneru; 

ccmtraneiKtocum  illa  fcicntia,dcbetfibi  tunc  dicendum  crit ,  quod  vel  ipfa  da> 

jmpuiarcquod  illa  oncra  fullinucric .  tcm  contulit  fponfo ,  vcl  Patcr  pro  ipfa; 

As&aRTio  I V .  Si  priccise  f ucrinc  con-  ii  Pater  pro  i  pfa ,  ia  m  ccflat  difiicultas , 

tra^  fponfalia  per  verba  defoturo  iii>  quia  intclligitur  praeftare  iliam  remu- 

TI     tcr  fpoarum  maioicm,  &  fponfam  non  ncrationcm cum confenfu  Patris; fi  ipfa 

Contrac.  nubiiis  statis ,  &  ex  aii^iu^  iufta  caufa  concuiit ,  vei  CQiituiit  iic  coqfcociente^  aIi\  tn*' 

anria 

pofi- 

fum  in^-  do,alendoAatianecdr«na,&congrua  daxificadtiliarpQiiralia^ctuncaclliiK 

joretn.^ic  pr^Eiwndo  ,  prohabilius  efl,  quod  fru-  diftingueildujn,vclcontulitconrencicn-      -  " 

fponfani'  ^us  intcrim  pcrccpti  a  fpoofo  uoa  ce-  te  tutore»  Tel  line  ipfo^  A  ipfo  coolcn-      •  • 

non  mi-        fn  augmentum  dotis  doftieni^  .tiente ;  cura  ipfi  froftus  oomputencur     -  -  - 

r^ioi  fponf* ,      in  compenlacioncm  talium  intcr  raobilia , qua:  cum  confenfu  tuco-  ' 

c!demj  ooerum  iauorc  iponii. ^roriKx /fl /»»i»»4  rispra»cisC4lieaaripoaunt,etiamcca- 

fix^niQ      ^  f"'^  fo^-  pf^ilt.  verf.  ft  oiH  lencur  oedere  in  coinpeiilatk)nem ,  fca 

ftienc  tra  tcni  ^nrc  r.upt. ,  clofa  inl.  /i  antc  nupnus  tf.  rcinuncrationcra  taliura  oncruin  ,  cum 

4iC4  ,  Se  foiut,  matnm. ,  Sfecdotor  in  ttt.  de  donat.  ruAcicnci  au^riutc ;  li  Anc  cutore^^ 

f|Qaliis  nittr  vir.  §.  formttio  verf.  quod  fi  mdier,  cum  tunc  cedant  io  caufam  onerofam, 

^^*^*"''  Hoflitnfi!  in  fumma  dc  donat.  intcrvir.,&  (altcm quatcnus  cOrrcfpondcnccxpcnfis 

fruOm'  vxo»'., Glofa  in  Ia. C ,  de  dotis  from.  pro  cadcm  pupiUa  £aftis  tuulo  compcn- 

dotis  n5    l^no  cx  co  dedudtur ,quia ,  exquo  ^tbnis  fiunc  etufdem  (ponfi ,  qui  fecic 

c6put.it  ipfa  fponfa ,  vcl  Pater  eiuldcm  conlen-  talcs  cxpcnfas,quas  fcciffct  cadcm  fpon- 

in  aug-  tiens»vt  filia duccretur  in domufpoafi  fa,  vcl eius  cucor,  fi  ipfam iiabuiircc,& 

Rienturn  eidcm  connilst  pro  illo  t«mpore<lio«em  pro  cifdcm  admictitur  oompenfado  pcr 

doci^red  cenfctur  ucite  contuliflc  in  recompcn-  tcxtum  in  l.  fiam49tm$»fm»  f.fiuif^ 

^^Sjl^' C»cionemoncrum,&proquadamrcmu-  matrimoa, 

nem  one  neratione ,  yt  dotem  ceneat ,  &  frud»      Circa  hanc  aifercionem  plurinuB  in* 

nin.     percipi  it ,  licct  force  frudus  fupcrcxcc-  furgunc  ratioiies  dubicandi ,  Frinu  eft, 

dantoncra  prxdtdta  «r?././i  vrroDonrr-  an,rimcalihypocliefi,qua  fponfaadhuc 

.    ,  mnnerandi  §.  idem ,  Titpimanusf,  mmitM,  pupilla  concraxic  fponfalia,&duaa  eft 

.  Btrtolus  11}  l.cvm  quid  ff.ftcertum  petatUTf  m  domum  fponfi ,  qui  fuffinuit  onera_,  NdQHnfc 

^t^ainL.oMdotis  ff.  foiut.  matrim,,Im^  ip(am  vcftiendo ,  alcn(io,<Ikonuu4  con- 

moU inl.fianteniat.,&ibitLMdoiueMsff,  gnia,6cneceflaria pra;ftando,noacra- 

foUit.matrim<mio,6cinhQ)cBaldus'H^l.'  dita  quidem  fucrit  cidera  fponfo  doa  pj^oi, 

bis  tra^.de  dotc part.ii,  nnm.ii.yerf.re-  pro  eadem  dcitmata  ,  fcd  tancum  pro>  ^qi,  ' 

uertcndo  igitur  ad pr^ftfitmm0ie^MfiU&  tnMi,  poffit  idcm  fjponfus  pro  iliotem- 

PoaoremcontfiidioGiEt.     -  ><    ■  pore,  pro  quo  non  mit  traaica» ex^ece 

NequequoadliKObefiepoiieftmiMv  vfucas,&mtetcfle.  Secimda  exfi^pcK 

Jikki^mtmftMt fifolMt.mmrimoH.,&  fitiaiie>qnodfiieckci«cljia»&ijpdm 
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inccrimpereepcricfruftus,fipoftcacon-  iponfus  prxrumcnduscft&cerculcsex- 
tiflgerit fpoofalia  difloiui,vcl exmort^  pen(asio&uorGmrpQn(«animodonan« 
«lteriu$,vel  ex  eo>quod  aliud  fiieritooii-  ai  per  textum  m  l.  am  4e  indebito  ff.  de 
traftum  matrimonium  ,  an  fruAus  k  frtnat, 

Cooafo  perott>ci  iint  reflttucndi  /pontes      ]a  ordine  ad  fecundam  fcntio,  ouod 
Itticcderedebcantin  augmcnttimdod».   eriam  fi  coottgerittlla  fponfalia  dillblui  y 

■    Tcrtia  ,  an  fi  dicfia  rpoiiia  non  mibilis    vel  oh  ohitum  altcrius,  vcl  quia  matri- 

aecacis  prxtcr  docem  coacuierit  fponlb   monium  fuerit  contra^um  cum  ali^,  ^i^T^on 
paraphernalia  ,  fruAiis  eorundem  ce-   non  tencri  maritum  fruftus  percepcos  rencmr 
dantcidem  fponfo ,  an  vcro  fintrcfti-    pro  tcmprc,  pro  quo  perkucr.u  unc  fponfiis 

tuendi  cidcm  fponfs, vci  faltem  cedere  fponialia  >  &  fponfa  in  domum  fponfi  frudus 

inauipnemtiim  dods?  permanfit,reftitQere .  Ita  cxprcfsi BatAis  fawri"» 
In  ordine  ad  primam  in  rigorc  lo-    'Houcllus  rrj^.dc  doteparr.ii.n.iB.verf.  ^*'^^^^ 

qucndo ,  arbitror  non  poiTc  fponfum_j  reuertendo  igitwr  ad  jin.  Ratio  to  promptu  2!J?^ 

1 2  exigerc  vTuras» &  interefle  duTdem  do-  eft  >  quia  talis  donatio  fruduum  «m^ 
Sidosfue  ^'^  proniiflas  >  poflc  tamcn  pctcrc  com-    pracfumitur  f.i£ta  fimplicitcr  titulo  do- 

ric  tamfi  PCAfationcm expeniiirum,       ^<^cit  in  nationis  incuicu  fucunnutrimoni),  fed 

mtMBifla  noofem dttlHem- ChmtBLxX.ieMs  in cemunerationem  onerum ,  quspro 
^nfo ,   promif.,  Baldus  'Hsnellns  de  dote  part.  ii.    ilio  tcnipore  fuftinet  idcmmet  fponfus 

qui  fufti-  num.to.  verf.  in  tantum  etiam .  Racio  pri-  per  tcxcum  i«  /.  em  veterm de  doaat. 

nmt  jIU  mx  partis  ex  co  dcfumitur,  quia dos in  eHMHuft. 

5^5^  "°  cahypothcfi  licct  intcUigatur  dcflinata       In  ordinc  ad  tcrti.im  cxiftimo  fponsu 

^^Mre    pronuptijs  ulisfxminaB  nonadhucnu-  prxicr  frudusdottsianteconcractasnu- 

inceidre   bilis,exquoumcnexnincnoneft  tra-  ptias  nonlucrarifruausparafeniaiiu, 

4atis,bo^  dita ,  non  intcUigitur  cx  tunc  Aare  in__,  fi  forti  eadcm  fponfa  ip/a  contulcrit . 

Hk  OOm-  mambus  pro  dotc  in  tauorcm  fponri,  in  Racio  cft,quia  ,quoad  huiufmodi  fru- 

fsalktio.  nuuiibus  mquam  parcntum  eiufdem->  Aus  parafernalium  non  miiitat  eadcm 

51^      .pupilis  ,  fcd  imeliigitu  r  dctineri ,  vt  ratio  remuncrationis  ^  onera>qu»  fu- 

*      tunc  tandem  habeat  rationem  dotis  in  ftinet  Iponfus ,  quse  militat  In  ordine  ad 

fauorcm  fponfi  ,  qujndo  coatraliL-ntur  fruc1usdoiis,cum  fuiScicntcr  habcatur  \a 

nuptis;crgo/:utu  tuncnonhabcatpro»  pcr  iios  dotis  frudus ,  hocque  vidccur  Sifponfo 

^         pric  rationemdotis, non  potefi  pcr  fpon-  deduci  ex  textu  iitl.fi  viro  §.  de  viro  ff.  de  himro 

btt    pro  ^""^^'"'^'^'^'^^Cri  aftioad  intcrcflCjVcl  folut.marr.&  inl.quodvcro,&  l.  ins  fin^u-  fijcnnt 

tanc^'  v^Uf^S'  ^  adhucverumcft, vt ii ctiam  Ure jf.de legib. ;  Nequc  hsc  nollraopi-  vkr»  do- 

prieratio  Fater  exprefsc  pnNniffflec  per  ftipula-  nio  limitanda  eft  in  cafu, quo  fruOus 

nera  do-  tioncm  dotcra,&  cius  vfuras,  non  intcl-  dotis  minores  cflcnt  oncribus ,  qua:  fu-  P*|^P''*t 

ti*«         ligercntur  iftiCdcbcri  cidcra  fponfo,nifi  llmct  Iponfus ,  quaii  quod  adcofdeffl- 

poft  contradas  iiuptias ,  quia  in  illa ftt-  coaequandos  requiratur  redditio  Iruc*  nShxn' 

ptllationc  (ubintclligicur  ucitc  condi-  cuum  parafcrnaJium ;  Non  ,  inquam_,,  tur  ftuc- 

cio,  fi  nuptix  rcquentur,&pro  tcmpo-  limitandacft,quiah;ceitcoiidiiiolpon-  tas  panu 

re,  pro  quo  fcqucntur  pcr  tcxtum  in  l.  ft ,  vt  contcntus  fit  fru<aibus  dotis ,  vbi  phfrnt- 

flipubtionem,&  l.tali  ff.dc  inrc dot.  f^od  aliud  cxprcfsi  non  fit  aclum,  &  ficuti  "**™» 

fi  lupponas ,  quod  Patcr  fc  obiigaucnc  lu  xta  rupenus  dida,frtVuausdotis  ion- 

es  tanc ,  &  pro  co  tcmpore  ad  doteni^  ec  cxccderent  expenfas ,  quas  fponfu* 

quantumuis  fcirctcxdcfeftu  xiatis  pro  facit,&oncra,qua:  fuftinct  inordine^ 

cunc  nuptias  non  pofle  celcbrari ,  tunc  adeandcmfponfain,nonccnerccuriD(<: 

non  inoongruc  crcderem  pofle fponfum  iponfiiseiceftitm reftituere, ncc  conrer- 

a^^crc  .id  intcrcik  ,  &  vfuras  eiuldcm_,  rc  in  augmcntum  dotis  ,  ita  fi  fruftus 

duCu,cum  cx  tiinc  intclligatur  ptx>mif-  dotis  cflcac  caics,  vt  non  coadasquarcnt 

ia  ezcaufa rcmuncrationis  propcerone-  expenfas , non  con^ui  poflec  exigcre^ 

n,^xm  fponfus  ipfc  fu(iinct,atquc  ita  coadzquationero  m  frudnbus  patafec- 

fentit  Baldus  ->{giuUHs  de  dote  part  .ii.nu.  nalium,  fi  iucc  eifcnc  coUau . 
lo  .verf  in  tantnm  etiam ,  a  tq  i  iu  x  ta  hunc ' 
R.itiones          arbitrorlocutam  fuilfc^/o/tfm  m 

Sro  fccu-  i.l.x.(^.dc  dotis  promif.  R atio  fccundae 
spaite.  partiscxcodcducitur,quia/:umPater  4< 

£ro  ilio  temporc  teneatur  alcre  iilam..  4* 
liam  non  adhucnubilem  pcrtextum  4*  *i*  Hl^ 

inl.fnjuis  alibcrisf.fimaterff.delib.agnof.  Jft 
&  in  l.  alimeata  C.  de  negot.  g^.  non  vi-  4* 
«lecur  onus  iUtid  fine  ooafenfauone^ 
transfun^cre  in  ipfum  fpoiifum»  nec 
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"Explicantur  ea  orania  ,  qux  pcrtioait 
,  ^     ^  a4  40(cm  cxpreliam,&  promitfan 
' .    '        &  prsfumptam  . 

,'  IP^iviirfVo  <^&tb'  f  &  fem  coi^ituteL» 
•  VXWiMthm  ,  &  iimnU ,  eidem  debetur 

per  b^atdes  »0rifi,  ipimmms  hic  pr4- 

dccefkrit  non  cmfkmt9  matrimonio .  i . 
J>9S  fronuffa  ex  caufa  remuneratttria  f^mr 

M  ittnem,  &  n(Aili  eji  debita  .  %. 
t^icitur  propria  eiufdem  midierisnobiliSf  & 

iuuenis  ,  ^ non  tenetnr  referuare  fiUjf 

fiwttfMtrimonoij .  j, 
Uicdos  a  viro  ignobili  proml(fa  fxmiv.x  no- 
.        fidem  debetur  ,  quamtus  tranfierit 

«nf  fiamda  vota  pofl  amum  In^us  non^ 

reliSis  filtfs .  4, 
JPpi  ad  (ertm  diem  fromiffaf  &  fro  eodem 

WH  fidiitd  M^atprmittentem  ai  inte- 

£tiam,fi  vxorper  aUquod  tcmfm  pemm- 

feritia  dmoTatris ,  6. 
F^t  dos  non  efl  expreffa  p^iewtirnnatit» 

exverbisemmtiatiuis ,  7. 
Mtkm ,  fi  verha  mmthitlim  fnUu  fmt 

niam  altero  dfem  ,  4e  fmm  mten^ 

aptwr,  8. 

Mtim,(ifiierintfr9lm^mtmimief4- 

uendi  abfcnti .  y. 

Stim,  fi  ejjct  iaeidmir ^olata*  lOt 
*    ttim{i  huiifuioii  verba  tmaitimimt  ^eut 

inter  aiiaf  perfonat^etUtnAaitfhw  ,  & 

frogteraliud.  11, 
,  Jtwnt  tameu  Inttufluodi  verba  effe  ^  perfo- 

na  quotjHomod»  «U^tf«  ,  &  holmU  kh 

tereffc.  ix, 
'ifgn  tamen ,  ft  tcrfer  emmtiatiua  effeut  de 

futuro  non  de  prjtterito  .  1  j . 
'iif£c  item ,  fi  talia  verba  efitm^x  abrt^to, 

&  pracipttanter  protatu .  14. 
Jil  c.:fibns,  ni  ^^mbus  zcrlu  cnuati.itiu.t  pro- 

bant  non  rcquiritur  luramentHm  famin^t 

infi^plementumprthatiouis .  15. 
Jbt  verbis  enuntiattuis  ie  promiffione  vfu- 

rurm  fro  dotv  fiSctentir  fritfumitur  de 

toifiitmiomeii^hitdotit ,  j6, 
Dosijuandoq;  fu$cienttr  arguitur  ex 

Suris,  &  prajumptionibus .  17. 
fx  douationc  propter  nuptiut  fmu  per  mm»> 

ritum .  18, 
Jbe  (onfiitHtione  dotis  faSa  in  teflamento 

etim;  fi  nup/irit  miU  fulU  mmitm.^ 

dotit .  ip. 
Ix  defcriptione  bonorum  mulieris  de  com- 

muni  confenfu  in  eataflo  viri .  lo. 
fx  cemf^mt  mxUerii  ^$im  extraimlkiit' 

U.  %u 


$XftlS4l^htmahm  mdierisp<tnes  mari' 
fum  eorumque  publica  adxom^rMiouc* 
fanquam  dotalium  vxore  uvu  emtrudi' 
(ente .  xx, 

Utiam,  fi  talia  bona  vxor  non  tradiderit, 
fed  mojritus  acceperit  vxore  fciente  ,  (jr 
fMtentradicente , 

fHuautm  tempus  retparatur  ad  hoc ,  vt  ex 
honorm  poffeffioue ,  &  admiuifratiom 
fupponatur  muritnt  imt  kmi^  kt* 
dotem.  »4, 

*J)os  prafumitur  em^ituta  exeo ,  tfuod  vxtr 
in  contra£iu  matrimonif  dixerit  marito, 
•Velco^antematrimonio  do  tibi  bona^ 
mea  ,  etiam  fi  non  exprefierit  titulo  do- 
tis.  l<f, 

Et  in  hac  bypotbefi  prafmitur  omniu  bwt 

fua  in  dotm  cmfiituifpe .  %6.         .  . 
Jdemdic ,  fi  dixerit  mmt9  afigno  tibl  IXK 

n.i  mea .  xy, 
Intcllrie,  quando  midierdotm  iUm  potefl 

corfiituere .  x8. 
Etim  pcr  epifiolm  dos  poteft  cmtfUtM,  & 

probarieoiftittita.  xp, 
Ex  flde  folutionis  gabclU  ft^ieutk  friflh 

mitur  dos  confiituta  ,  30. 
Dosdata  primmmtofn^mnitmrefetitUf 

fecundo ,  vbi  db4  es^si  aSim  mm^ 

fuerit .  31. 
Statutm ,  quod  pr^deeedme  vxore  fint., 

libcris  maritus  lucrcturdotem,  bMefig* 

cumetimiudotefntfumpta,  p,, 
^ttento  fauere  d$tit  Humwm  fo^Mmr  dL» 

dote  exprefla  habet  locum  in  dotcprifiim* 

ptaiufecuudomatrimonh.  55. 
nefotuthidteriuteafusfimilis .  ^^. 

Pn  orequimur  explicare  fingula  mem« 
bra  diuifionum  dotis  praehabica- 
rum,  &  modo  fe  fe  offcrunt  dos  cxprcl- 
(a  prsTumpta  >  &  dos  promilla  .  Doj  Ratioim 
hac  pluraatcignntts  in  prseccdencjbus,  dnbinin- 
qua;  ibi  funt  rccolenda  ,  nou  hic  rcpc-  ~' 
tenda  .  Solum  hic  ad  plcniorem  no-  p^^r 
titbm  inucftigabimus  ,an  li  dmfitpro-  ^ 
miir.i  coiiftitui  pcr  inaritumignobilcm, 
&  fcncm  V  xori  luueni,  vcl  nobilijdcbea- 
tur  ab  haeredibus  Ulius  ddem  yxori , 
licct  vir  dcccJfcritantcquam  pcr  cirna- 
lemcopulam  coafummaueritnucnmo- 
nium .  Secund6»  an  dos  promtfla 
ftitu  i,  &  non  confti  tu  ta  dcbcatur  ab  has- 
redibus  promittentis  vxori  etiam  tran* 
leunti  aa  fecunda  vota  poft  annum  )u- 
Ausnon rcli<ftis filijs.  Tcrtio,  an ,  (i  do$ 
fuerit  ad  cercum  dicm  promilla ,  &  pro 
codem  die  non  foluta  obligec  prooutK 
tentcm  ,id  intcrufuria  ,&  intereflcpro 
illa,  ethun  li  dc  hoc  noa  fucrit  cxprefs^ 
conuentum . 

in  ordine  ver6  ad  dotem  expreflam, 
^  prcfumptam  plura  iauaftigabimut. 
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6c  praecipui  mONliiie 44  fwaefUmptam,   jMwrf  ^ngclns  Bcffim  tttS,  4»  d»te  e.  8. 

«juaccftjquandononconftat  cxprcfs^  dc    n«.  ^6.,  Snnch-z.dc  matrim.  lib.  6.  difb.  ^ 
iiUU9coa(licutione,  fcd  a  lcge  prairumi-    nu.  4.,    nos  ip/i  1<k,  (it.,  (jratiams  dijeept» 
tiircoa<tituta,rcup€rconie<^uraseuin-   f9r.c.^%±,mm.  iq, 
citur  ,  &  primd ,  an,  &  qualitir  vcrbis      Diffiultas  fblununodo  potcft  e(Tc  in.» 
cnunuaCiuis  probccur  dos  condituta  .    eo,  quod  in  affcrtione  dicitur  ante  ma- 
Secuild6  »  an  pcr  conied^uras  ,  pra:-  rimoniimcanuUc<^iiUtmifKikm*tm/\nm 
Ratiofies  ^'WV^^cs,  indicia,  &  limilia ,  &  qua-    illa  promiffio  cfFc^uatur  in  ipfisnuptijs 
dubitan-        » ^  P*""  quscnam ;  Tcrtio ,  an  pcr    pcr  verba  de pcJefcati  initis ,  non  in  ipfa 
di  cifca  ^iftolam  ,  &  priuaum  fertpturam  ,   copula  coniu^Mv  can  Quptias  confcn- 
doceai^   Qjiart6 ,.  an  cx  tldc  folutionis  gabellaB .    fus  conilituac ,  noa  copula  ,  &  quod 
Al/duSit  Qyintd,  an  do^  fcmci  per  mulierem,vel    promittitur,  non  promitticur  tanquam 
cius  Patrem  conflicut^  expri^si  in  pri-    prctmm  copula;,(cd  tanquam  rcmunc- 
*  mo  macrimoniQ  ,  cadem  uuelligacur   cacia  iuucQCucis ,  &  nobuicatis ,  <iuam 
-   praBfumpta  'u\  fecundo  macrimonio  >   Txor  in  illis  nupcijs  fubiecic  illi  viro 
^uando  mulier  pr<edcfun£to  priori  ma-   ignobili ,  &  plcbeio  ,  &  fcni ,  &  cx  co 
ntt>  tranficad  fccunda  vou,  u  mhil  ia«    praQcisc,  quod  ipfa  v^oritobilisx^  iuue- 
celdMraciQne  fecundi  concraftus  ex^ref-   nttftupfcrit  plebeio ,  &  rentconftituintr 
s6  fucrit  did^um  dc  tali  docc  .  Sexto,cx    dctcrioris  conditionis,  proiJtconftderaf- 
occalione  inquirecur, an,fi ftatutuni^   fc vidcacur SabcUuisin4.verb. Dosw.x.i  ^*^* 
difponac ,  quod  maritus  praadeoedenie  vndi  in  fimilibns  docent  communic^r 
vxorc  (laelibcris  communibus  lucrctur    DD,,  quod  ,  fi  intcr  concrahenccs  ini-  ^{,"^„[11 
ycl  docem^  vd  parccm  docis>  habeac  lo-   Cum  f ucnc  padum ,  quod ,  ii  vxor.de- 1^  ^ 
cum  flacuttmi  in  dote  fic  prasfumpta ,  ceflerit  fine  Itlijs  maritus  luoetnr  doce,  beis  oon- 
qux  fcilicct  cx  prxfumptionc  iui  is  prx-    hanc  ip/c  lucrctur,  quantumuis  cqcrac-  {tictiicur 
fumitur  rcpctita  in  fccundo  matruno-    ils  nupci;s  pcr  vcrba  dc  pncicnti  ante-  detcrior 
f  ,        ©io,  quamuis  dceadcmnihil  fucritex-   quam  matnmonium  conlummatur  dc- 'P'"'' 

prefsia^lumAaliaahhisdcpendcntia  ,    Qcl{ent.yittdraas  Cailus  obfcrintt.praB.iib.,'^^'^^^''^ 

AsSKRTio  I.  Si  dos  fuerit  promilVa_.    %.  obfernat.  8.  im.  i  j.,  franctfcus  Molitiut 
COafticuipcrvirumignobilem,vclfcncm    de  ritHm^.Ub.j.a^jo.nu.i  ^.,&  feqq., 
I      vxori  nobili,  vcl  iuucni  debecur  ab  hae-    lojomes  Un^bu  A^m.  traSt.  de  dote  c. 
Poscon^  redibus  iplius  eidem  mulicri ,  licec  vir    mi».  59.,  &  ai^  nu^is  communitir ,  crg6 
Ititutt     decelTcric  ante  matrimoniu  carnali  co-    acquilicio  dotis  fit  co  ipfo,  quo  contra- 
pcr  m.t-  pula  confummatum .  .AffliSus  decifdi^   luciur  matrimonium,  quando  coiuUcui- 
womj    m.^.,&  ^.fGrMiamsdifcep  .for.c.690.    turintuittt  eiufdcm  matrimonij « 
JJ"^'^  m.z.,&feq(j.,  u-c.  8(5r.ii,  \}.,&feqq.,       Difficulcas  poceft  cllc  fccundo,inco^ 
s<dKUiHsverb^£»0sm,x.t&  vcrb.  doMw   ^uod  calis  dos  non  fucric  ccadica  a  ma- 
bUi.&iu-         &Utino8^dehocegimusAMi.   niD»(edntntnm promifla confticui pcr 
weni  ei-  j.  fub  cit.Conr>.u^it(Xf\4em4Uriim.f,fr4h'    CUndcai ,  vndc  non  vidciur  cHc  lus  ac- 
dem  dew  tiQt.B.  ^totrnn^  .  quifitumadillum^cdpotcArdpondcri,  ^ 

^«u'  *•»     Ratioexcodeducicur,quia calispro-   quod co  ipfo,  quo  dos  promtfla  cft ma- 

miiUo  abfolute  facla  conftitutionis  dotis    xim^:  cx  caufa  rcmunciatoria  fit dcbita,  ixuHa  cx 
efl  remuneracoria ,  &  cx  ciculo  onerofo   &  vxor  iplapknum  lus  habcac  ad  ipfam  ou£i  le- 
hindi'    rcfpcAu  feminae nobiln,&  iouenis pro*   habendamper cextum  m  l.  tmka  C. ie  muneRi. 
quamui*$   mill.iri.TE,  qu.indoquidcm,  vt bcni: notat    rfi  T/xor.  <i«<ww,  cum  confurgac  in  ordi'-  toria  eft 
ni  irn  -     TaiHtMS  Hi^us  in  rub.  de  donat.  inicr  vir,y    ne  ad  ipfum  ex  iuris  difpqlicione  tacita  ' 
monmm'  &  «tnr,    \o. ,  dum  vir  plasbcius,  U   hypotheca,  U  a^o  ex  ftipulatu , 
iwn  iwe-  fcncxpromittitdot(:mpccuniariammu-       Quiiiiinm6  huiufmodi  drjnatio  rc- 
iicrinobali,  vcl  iuueni ,  ipfa  muiicr  no-    muneratona  adeo  priuilcgiau  cft ,  vt 
.  bilis,  &  iuuenis  dat  noUUtacem ,  &  iu-    cfficiatur  pr(^ria  ipfius  mollcris  prop- 
ucntutcm  viro,&  vt  notant  C/o/j/fj /.  yl    tcr  nobilitatcm,  vcl  iuueiitucem,  cuius  ? 
volnntase  c ,  de  dotis  fromif.  ,  &  Cailus    cauu  fuit,  vcfi  deindccx  lilo  matrimo'  Effititur 
«Jgfmi, /i^.  X.  ol^irriMf .  40.  w.  i.,  ipfa  iu-    niogenuericfiliosmortuomariiDtmn-  prop"' 
ucntutis,&  nobilicatis  cradica  clt  qus-    fcat  ad  fccund.is  nuprias  non  tcncatur  '^'"^V'^™ 
damquaiidos,  qua;  omnia  adco  vcra_,    refcruarc  ilia  bona  dotalia  hiijs  pnmi  ^^-ff 
funt ,  vt  locum  eciam  habeanc ,  fi  foOa    macrimoni j ,  fed illa  tranfmiccac  ad  luos  sc  '  * 


y^...  cflct  calispromilioetiamconftanteintcr  \i^TtdcsB.ipainl.fimtnxmm.^.C.defc-  nu  ,  nec 

tM^^^"  COfdcmautriniQnio  arg.  textus  m  i.  ^uod  (uitdis  mpt. ,  Luput  ni  rub. de  donat.  luter  tenctur 

Sus  eft  a*ti§fivbr,^  vxorJf.de  doHat.ihterttr.,         &  tNMr.^.^o.  iwm.55.  in fitie,  Smtdns  «jf«n«re 

^lwd.^m  ^  i'\or.,  itcm  lcKum  habent,quantum-  €0if.^7l.Hum.ip.  (ib^.,  Stephanus  Cratia- 

fUATi  uis  vir,  qui  lic  promiiU,  fencx ,  vel  pl»-  ims  dtfcept.foreuf.  c.  ^84. juow.^.  ,  &      »  ml,^ii 

doB.  bdusdlccdicifluiiuspereaj4usdPcciK  pcoutmox  fuixk»,  '* 

Assax- 
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.    AssERTio  11.  Hacc  dos  piomifl'.i  con- 
4     ^itui,  ic  aoa  confticuta  clcbcturab  hx- 

H.YL'  do$  r<-'dibui.  proiiiitcciuis  vxori  ctuni  tran- 
promi(I.i  llunci  aU  icciiiul.i  vota  port  annuna  luc- 
.1  viro  lUiUonrdiCu^  hl'i}s.  ^ffiiifus  dccif.6i. 
igiiobili ,  nHm.6.yS'tbcli:nstn  vcrb.  'Dns  num.j.,hon- 

tmil!crf  '^'  P-^'  ""P^- J-  &^°f  *  ■  P^^-^' 

nob,'li"ic 

„„n.,„  Racioncin  cx  eodeduco ,  quin  talis 
dtlxrur ,  di.»>  abibiuic  ciculo  rcmuncrationis  cx 
ctt.Kii  li  cauiaoiicroJa  traiirtuitincandciu  vxo- 
Ti-.miiL-iic  ivinpcrca,qu.eh.ictcnUiprobata  lunc, 
.ylltcnii-  tl.,cet  fiwtcns  (/«//.418.  ,quod  raagis 
tl.i  vuci^  vci-um  vidccur ,  ll  nulli  filij  prxccdcn- 

IX>  l  .»11-  .   '      .      ,  r 

iim:i  liic-  ^'^  mairini;>nij  cxliccnnt  tdcm  tiuncus 
cii^  no.i        'ij 5 ■  jx"»'  totitm  ,  ncc  pcr  tranfitum 
r<-l;ct.s     adiccuiiiia  va:.i  .imitcitc.i,  quoj  h.llmit 
hJiji.      a  pnm  )  m.uiio,  v:>i  non  rcm.uiicrunt 
rcl:c|uia;  ,n-iirii  matrimoni;  .Aijidins  d. 
dcafyn,  Ki'ii.6,  ,  cS:  hf)c  latc  a^Hrmant 
C.tif.u- .  /fi.Vv,:;.'i  l'ifcf.!'i'SiS  iiq.forLiij.i:b.l . 
ij.iy  ,  (J.i(>'  id  CijiiViim.  af  «.  Itb.  j. 

iiV/i cuu.Ls  luipt .  coHcl,  1 . 4; . ,  'i>:- 
({.ifUSTcrct.  in  iib.6,ti[.l,  bh.-^.^toiu.inri- 
/.I  c'c l>.iii,iinn, cUuf.^i.ghf.  1 .  .1. 'f.y?., 
'l'r>:i/j'irl,  di'  >:ob:l,  r.  iS.  /.'.w.'.  J  ,  w~  '.^i 
ipfi  ;ont,7.  fnl/  itt.i  y}.'.'i'JiT;(.f  1  ^  .dc  m.iirint. 
<j.  pr-.C(i.;»f  .5 , «.'OM.iy. ,  vbi  diximub  p<j;nas 
tonti  a  rccundoiuibcntcsnonhabcrc  lo- 
cuiii  m  li.ic  Uypothcfi  docis  rcmuncra- 
lorix  pr»v;Uic;i;  pcr  pnmuni  nuritum. 
f         As^KKriolll.  Dos  ad  ccrtum  dicm 

ci-riMm  gatprom.ujncciu,ad  iiitcrufuria,  &ad 
ilio.a  pro  intcrciic  ilittii.  Kot.:  I[oriun.i  tu  viu  Scw 
«ull.i  ,  iSc  g.tiinnli  (i  tidnntiiJotii  div  i?n.io.  7\^)UCM- 
pvti  i-fnW:  lyjit.i  -jraiii  l.p:ccuoto  rci.t{4  tu  nOHI- 
norilolii-  rcr,,0!i:j.-lcc!f  d:ii.rf.  p.uc.A.  d<cif.i<iZ., 
,,iit\.iiid:'i-  coiif.  i^^  J.in  p>  :'U  p. ,  iJ"  n'1..^. 
col.  I .,  l»,',ritiius  -u/jr.  rcjol,  lih.j.  c. I ,  H.4., 
/■Ju.iH.xdi' pn»io^.l),fp,lib,i^.  c.  5.  iiurti.6. 

Raiioncm  cx  co  dcduco,  quodconfi- 
dcraUatfti)M  Kom.in  ailc^Ata  decif.,tiCin- 
pc,ci  ujd  cy  ijuom.intui  duxit  vsorcm 
ui  dua\um  p.DprjamA  lultimiit,  &  lu- 
Uiuctoiijr.i  mnriinoiii;  incuria  Uiit^xM" 
proanccciKcmiiv.tra  ncdum  irrcgularis 
^iiif.  Hn.  iii  i .dr  diuiftom',\^  ibi  BartoMS,  & 
ioi'iiiiit'n:cr  ji t^ihciiccs  tf.  folut.  mjtriiiioit. , 
lcd  ctiain  rcgularispcr  lapluin  tcmpo- 
ris  appoliti  ad  ibiutioncm  pcr  tcxcuiu 
i}sl.in.i^n.im  C.dc  contrjhcndjjlipnUt.,  cx 
vtraqucauccmmoraalimcnta  ,  &intc- 
ruiuria  dcbciitur  (.pro  oncnbus  C.deinre 
6  dor.  c.  fihtbriter  de  vfwris ,  &  ibi  jlbbas 
Eti-imfi  ««>».;. 

vxor  per  Qux  omnia  adeo  vcra  funt^vtcadem 
ahquod  Rojj  Romana  id  ipfum  affirraaucrit , 
tempus    cii.i,n  f,  vxor  pcr  aliquod  con(idcrabilc 


t.xulilig-ic 
pioijvc- 

lCDtvlll 

aA  i.j.e- 
Tiifun.i, 
it:  i:ue- 
teilc . 


^/ir^in  tcmpus  pcrmanfcrit  in  domo  Fatris ,  & 
domo  ibialimcnta  reccpcrit ,  adco  vt  raiione 
P.itrij.    ciufdcm  non  fuu  diminueudi  fruilus 


ciufdcmdotis .  Rationcm  dcduccbat  ex 
co  ,  quod  ipfc  maritus  domum  apcr- 
tam  icnucrit ,  &  pcr  ipfum  non  (lctcrit , 
quominus  vxorcmalerct,&  congrua,& 
ncccflariafuppeditarct,quod  ctiaman- 
tca  dixcrat Bcrous  confizp.num.  1  i.lib.x. 

A^iSBRTio  IV.  Vbi  cxprcfsc  non  con- 
ftatdc  conllitucionc  dotis ,  fcu  vbinon 
e(l  dos  cxprcfsa,fuHicicntcrpraEfumitur 
ex  vcrbis  cnunciatiuis.  Bjldus  'Houcllus 
dedote  pjrt.6.priuil.jZ.  num.i.,  &  feqq. , 
Tctrus  Ujrbof.1  adl.i.§,  j.  ««»».  17.  ff.fo- 
lut.  m.ttrim. ,  fjrpanus  ad  Statitt.  Mediol. 
tom.  I .  f  .455.  num.yi. ,  M.tfcardtis  de  pro- 
bjt .comi.l.^j.mm.i^'). ,  Mjiitica  detacit., 
Cir  ambi^.comtcnt .lib.x.tit .6.rium.  15., ^u- 
giifiiisus  E.irbift  colleB .ad l.i.  C.dcdot .pro- 
mif.,  Stcphanus  GyJtunits  difccpt.for.tom.^. 
c.6<y^.nu.6-j.,  Io.7Wies ./in^rlHs  Bofftm  traCl. 
dcdorcc.tj.  nim.  1  . 

R.uiocx  codcducitur,  quia  vcrba^ 
cnunciatiua  fauorcdotis  plcnc  probant 
Mrrjiiius  finf..,^r.,Ctirtius Iuniorconf.  1  (58-. 
KMin.i^. ,  .Aicxjudcr  Trcnt.icniqiie  •var.rc- 
foi.  lib.  I,  tit.dc  verb.  fignificjt.  rcjol,  z. 
niiM.yS.,  hocqticidcm  rcfoluit  Rota  Ro- 
vim.  i>i  vnu  ^4riminciifi,qii.t  cjl  t/rc/[io  409. 
apii:i  Tiitciim iib. i . ,  vbi  cum  vxor  dixcrit 
corammarito  fe  omnia  iua  bona  cidcm 
dcdinc  in  dotcm  ,  Rota  dixit,  pcr  hoc 
fufticicntcr  probari  vxorem  omnia  fua 
bona  dcdiifc in dotcm,  hocquc  furticicn- 
tcrctiam  vidccur  cumci  cx  tcxtu  m  l.l, 
£.de  dotispromij'. 

.•\mplia  primoafTcrtionem  ,  vt  pro- 
ccdant  ctiam ,  qux  dicta  funi ,  fi  taaa_j 
vcrba  cnunciaciuaprolaca  fintcciam  al- 
tcro  abfcntc  a  prolcrcntc  dc  cuius  intc- 
ivdc  agitur  Mantica  dc  tjcit.  ,  C~  ambig. 
eoi.nctU.iii>.l..  tit.6.  niim.i  5 , ,  Mjfcjrdus  dc 
prol/Jt.concl.Ji^y.  iium.  95. ,  Curtius  fcuior 
conf.i68. ,  &  ita  ctiam  piurics  rcfoiuitRo- 
r.i  Romjnj  ,  &primoin  "jna  Sabinenft  ,fcM 
Hom.tnj  dotis  ,  &  coMpromiffi  14.  Mjii 
1  5  -jfy.  qiLX  cfl  dccif.  ^  1 6.  num.  l.  part.Z.di- 
ucrf,  corai/i  Cardin.  L.mcclloto ,  fccitiido  /'«.• 
alia  Ii.->ni,iiia  promitfionis  dotis  anni  1551. 
(orjrii  Onino,  tcrtio  in  alia  Ccriicenfi  pccu- 
ni.T,-ij  zo.  Maif  1551.  coram  Cjitidobono  ; 
nanifx  contra<ftu  ciiam intcr  alios  ccle- 
brato  ctiam  abfenti  dos  acquiritur  per 
te.xtnm  inl.\.  §.  acccdit  C.dc  reivxor.aB., 
&  hoc  ob  fpecialcm  fauorcm  dotispcr 
pra^allcgatos  DD.  Scd  circa  hanc  am- 
pliaiioncmdifputat  Mcnochiusconf.  8 1 .  a 
num.xo.  'jfque adi^.,  an  intclligcnda  fit, 
quandoctiamprofcrcnstalia  vcrba  non 
inieUcxcrit  prodcllc  abfenti,  qucm  rcf- 
pcxit ilcenuncians ,  itcm an intcUigcn- 
da,quandoctiamprincipalitcrdifputa- 
rctur  dc  fuhftantia  talis  ncgotij  vidcli- 
cct,an dosAtconditutancc  nc,  &con- 

cluditj 
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De  Dote  1.  Pisnot.XI  V.  S7 

dudic  1  quod  in  vtro^ue  hoc  cafu  noiu  phamts  Cratiaims  dtfcept.f»,  lom^.  c.jip^ 

intdligendafitluecdtfpoficbAaUcgat  inrm4.,quiaeti2in,  quaadoAintdera-  i| 

pro  hac  fua  opinionc  ^/fArWrwm  f(?n/.  turo  non  probant  ctiam  fanorec.iufx 

)  j6.nHm. ii.lio.i.f  DeciMm  m tntb.fi  quis  pise  Cafirctifss  cmif,  i^y.  in  cmffa  qtut  ver-  vcHnl* 

inU^cd.penidt, Cjk cdM»,  jtAmm  tittir^rgami tol.i.  tiJfin.  M.x. ,  Deeim  ennntb^- 

iemtiq.temp.pirt.i.^jprofiofitimn^rHm  conf.i<)^.cafus ,(]uo proponitnr  coi^.  prope  tiua  efle 

ma*.  14.       ad  2.8.  Nihilominus  abfo-  mcdinmnHm.io.  vcrf.  necoi^atffi  dutunr. 
iQci  ienciendam  cft  intelHgendam  cflc      Umita  recundo  in  caTu  1  quo  huiuT-  ' 

in  vtroquehoc  etiam  cafu  ,  prout  intcl-  modi  vcrba  cnutiatiua  cfTcnc  ex  abrup-  '4 

jiguot  Stephamts  Gratiems  difcept,  /or.  to,  fit  pnccipitantcr  prolata  Genua  de  Nonfuf- 

$m.4,e.f$^.wem,j^.,& fe<f<i.,  Jmames  verfr.enm.w.x.^.^i.Mm.iz^quamli-  ^"l^ 


.   ^t^clus  BnlJtHs  tra&.dcdotcc.p.  nim.if^p.,    mitationcm  probabilcm  ctiam,&  ratio-  abnip 
Rmnus conf.^,num.^.,  & 6.Ub.^.j  SKrdut    nabilcm  arbitratur  loantics  .An^clus  Bof-  to.&prx 
ewf.6ojam.7.^.p<^princip.li^.l.ft£\iioc    fiiis  traSjedote  c.^f^um.iji.  cipican- 
intcHigiturfpcciaUtcrfauorcdotis,  cui       Hic  folum oritur  diff.cultas ,  an  IrLj  tcr  pn>< 
ctiam  quoad  hoc  eil  concciTum  priuile-    cafibus,  in  quibusdi^um  cU  i upra^r  ^  • 
gium ,  vc  verba  enuntiaci  ua  ctiam  indh    verba  cnuntiatitM  probari  dotemcQe.» 
.  _       dcmcrj&propccraliudcmiffa  inducant    confticutam  ,  rcquiratur  pro  comple- 
.     .  vrob^tkiacm  Bartolus  tn  l.talc  pa&um  $,    mcnto  probationis  luramentuni  ciufdc 
J^nt?n-  ^■'■"'•^-  f'  ^  P^-i -^lfxanier  canf.igo.    mulieris  aflTercncis  fe  effc  docacam ,  an 
cidentcr*  "*'''*•  ^"7- '  ■'^- '  quirc  f/^-  tf^rnMi /or.  c/>.    vcr6  futliciat  illa  probatio  pcr  verbru-> 
pralsit^i  ,  refpondcns  ad  oppolita  dicupraccitatos    cnunciaciua?Mantica  detacit.,6~ambi^. 

DD,  pro  contrariafcnccntia  non  loqui  .emie«t.  lib.x,  tit.6.im.i^.i»fitie  aSacitt 
in  cauTa  priuilcgiacadociS|  Ccd  in  stiijn  guod,n  mulicr  cx  vcrbis  ennndatiuttui 
caufis  indcfinici .  inftrumcnto  de/criptis  pctat  dotein,  ei- 

Amplia  fccundo,  vt  {mxcdat  cciam,    dem  in  fupplcmcncum  prolxuionis  dc- 

quando  huiufmodi  vecbsi  enuntiatiua  (nrendum  fi(  iurainencum;i&  ad  hoc  rc- 

jj    drentinteraliasperfimasicontrahentl-  fenieeif.notmltemmutperCaputa/{;deeif, 
tritwfi  bus,  &  proptcraliud  ,  &  coram  tcrtio     338.  verba  enuutiatiua  part.j.  ,  qux  cft 

«ifentiii-  pi^Uta  ,  VC  laxt  probanc  Bartolus  conf,  duplicata  XlS.dof  probatur  part.\.c^\Vi<X 

tcr  «Has  \xj.mma..Uh.i.tCi^{rei^istoi^.^.fiT  etiamfettdt  Aovobu raR/.ix^.lw.i.^A; 
ferfo-     totum  lib.\.,  Ruinus  conf..^o  nim.').,& 6.  . ;  vndc  fi  clHocus  dclationi  iur.v  .     .  , 

.  ^ /ti>.4.incafujquoin  mitrumeaiadiui-  mcaci,nonc(lplcnaprobatio;haccamen         .  • 

11^^'  fipnis  irner  liRitresatter  enumiatiui  dr>  intelligunt ,  quando  talia  verba  enun- 

•     xit ,  quodcxbonisdcbcbatantQomnia  tiatiua  funt  intcr  alias  pcrTonas .  Con-  ^5 

deduccrc  cantam  quanutaccm  pro  do-  crariumcamcnfencic.rf<>pJ^tfiiitfOAtfftfff»/    In  cali« 

»c  fu X  V  xoris;  cu nc  ecenim  dicu  nc,  q uod  di/c^t  for .  f om.4:  c.j^p.  num.p. ,  &  fe^<{. ,  hus ,  in-» 

huiuftnodi  dos  intclligacur  prohata  ,&  vbi  probat  per  talia  vcrba  cnuntinriua  ^"'^* 

hoc  non  alia  ratJone,nili  fauorc  dous .  plcn^  probari  didam  dotis  conftnutio-  enunria- 

Sed ,  an  haec  intclligcnda  fint ,  quando  nem  nuoK  cfo<dem  dotis  abfque  alio  tm.a  pro- 

huiufmodi  verba  cnuntiatiua  funt  a  iuramento  ;  atquc  ita  faepius  rcfoIuifTe  b.inc.non 

perlona,qus non  ccneacur  docaremu-  KotamRomanam  aflcric,  ik  praecipui  rcquiri— 

]ierem,finidQltmdarcncganc /i/m//2j/-  i»v»*$iMHn^iyfeHRmmmieti$i4,Maif  tur  iurA. 

dus  conf.p.mtm.^p.vol.i.,Genuadeverb.  i^j6.coram  fardiniUi  LanceUoto,  qua  efi  ^^^'^ 

enuntiatiui  lib.^.q.^z.  mmj,i.  ,  qui  affc-  deciftoji6.nHm.x. part.x.diuerf.  & in alM  in  fiippk 

runt  incelligenclum  effc  dumtaxat  tcx-  Kmnmtfrm^msiotis  i  <i^x.caemOn^  menntn 

tum inl.z.  C.dedot.  promif. ,  quando  hu-  no ,  &  quiderocongrue  hoc ftatutum  ar-  piobatio 

iufmodi  vcrbafunt  a  pcrfona,  quac  tc-  bicror  ,quia  in  hoc  refulcac  fauordotis,  nis, 

1 2     ncacur  dotare.Affirroanc  vcro  ahj,dum  cum  cseteroqui  in  alijs  non  fic  priuilc- 

Debenr  indillindc  aiunc  cx  verbis  cnuntiaciuis  giatis  ex  verbis  cnunciaQVis  iMUcatUC 

t»"»*"    fnlBcicntir  probari  dotcm  in  £auQrem  (emiplcna  probatio, 
^Sf"    ciufdem.  BgQ  arbitrarer  non  fuiBcerc       Assrrtio  V.  Non  iblum  ex  verbis  |^ 

ba  crfc  I         enunciatiua  aquocunque  prola-  enuntiatiuisdccoaititutionedodstftd  £xverbis 

pcrfona  ta,  fcd  requiri,quodHntapcriona,quo-  ctiamexcifdemdeprQmtlfionevfUrarii  enuntia- 

quo^u».  guomodo obligata ,  fit  habcntc  incci  cf  ^rodotc  fuiTicicnt^r  prcfumicurdcoon-  tiuis  dc-» 

v& 

  pro 

lliam  cfle doutoni.  •  etmdemBaidm'HaiietiumfIoamies..^i%clus  ^^^^^i^^^ 

•  Limita  prim(%na0B  procedat/inan.  Begiiit  trdf.  ie  ivte  r.p.  tnr.  i^,  con~ 
do  vcrba  cnuntiaiin  cllc  dc  fucuro,       Hxprcfsc  dcducicur  cx  tcxtu /« /.2.^<  ftitutioat 

noi^^dk  prftcpril^V-fKWCiinutancjte^  4e  dotis  grmif.  fccuudum  iAKile<^um^  dotJC 
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glofac  coauauni^if  receptuin ,  vbi  aon  &feqq.,Kou  ^attwu part.  x.dikerf.  deeif. 

apparebatdedotepfoiniflktiedtantam  ^i6.ptr  rotitm,Veregrimudeeif,^4i,.  11114.,  17 

dc  promillionc  vfurarutnj&tamcnfuit  «Iffcqq.,  M.tnt:cj  dc  tacit. ,     am')"^.  con-  Dosgul- 

dii^um^  quod  non roium poflcc  a^crc^  um.itb.  ix.  tit.  14.,  S^bcUius  in.  JumntLi  do.  uilfi- 

pro vfiirii  eiufdon , redenam  pro  ipC^-»  dimf.  trdBk.  iavai.DMmm'.&.  li^fM^cieQter 

dotcjncc  incongrua  ratione  hoc  deccr-  prah.ttur  prr  conicLiiir.ii  ,  lo.xnncs  .Angi-'.its  pn^fiuW' 

nitur,  quandotjuidcm  vfurs  ncqucunt  Boffmstrkl.  de  dotec.  8.  ««.  jjj.  i^ro  pro?  ^i?,"* 

.  dk  fine  ruo  pnncipali »  prcwter  quod  bationc  praBfcntis  afliertionis  ciplicand;  ^  prx$a- 

funtpercipicndiEjCrgocxciraemvluris,  folummodo  vcniuntconicdurx,  &  in-  ptioni. 

feuexproraiilionc  carundcpotcritfuffi-  ditia  ,  quibus  futficiens  pr«rumptio,&  bu$. 

cicnt^r argui  ad dotcm  ipfaruro  promif-  ptobacio  inducicur ,  &  illae  ,  fen  jlbu» 

lom, &cQnrcqucrKcr  non  folum  agi  ad  quibusfufHcieiUi^JiecpitacruiiuntrsaBP 

illas ,  fed  cciam  ad  iflam  j  at(]ue  huic  probacur. 

noftrae  opinicuu  prastcr  praBcitattwDP,      Primo,fufficientir  doc  pFSdumpta  io'     .  « 

\{uvx  znnuunt  BMusindJ.z.l^.Jci^otispromif-  ducitur  ,  fcu  conftituta  ,  vcl  promilla  p  j  , 

«Mueanc  f,one ,  Dccim  in njt. C.  de  edciida ,&  ml.fi  prefuaiitur cx  co ,  qiiod  per  nuritum_,  fjo^jj^ 

for^^  "*^i^'^'*^P^h8»i>ii«iu  iSoleinli-  nftafiKritdonatiopropternuptias,fcu  ^aper 

^SJ?"*'  ciscommun.vcrb.Dos  i^j.^SitriMdimnt,  augracntum  docis  ,  cum  non  poiTit  elfe  maricuin 

f/f.8.  priuil.zi..  rmm.];  i .  augracntum  dotis  fine  dotc  .Altbas  umi.  proj^ 

Ncquc  aliquam  vim  facere poteft  ad*  44$.  tm.%.  inpr.t  T*r^aifit€«if.  ixd.«r.5.  Mfpiv  i 

uerfus  ca,qux  hicdicuncur,fidicatur  iii  pr.,V.rnixmacQnf.i^ym.z.,ThMlititi$  ' 

primo,  quod  plus  opcrantur  verba^  dciiurodotisfol.^'j,n.^.,RetaIltimii»tt 

enttntiatiua  dc dote  pramifla ,  fcu 000,»  pm.-i..diHttf.iee^.iv6,mt.^.  ,&  feqq,, 

ftitutaquoad  probationcm  ciufdcra,  ac  &  adhoc  faccre  pvitelt  tcxtus  ind.l.  r.  C. 

opcrcntur vcrbaenunciaciuadc promif-  dc dotis promif.,(\cuu  cmra,quia  viuras 

fione  vfurarum  in  ordine  ad  probacio'  dotis  non  podTunc  effe  finedoie>quod  c(t 

ncm  fubftantiacciufdcm  dotis^fiquidem  fundamcntum  diBx  l.  x.  cx  promiffione 

in  pritno  caiu  verba  accmgunc  immc-  vfurarum  arguicur  promilfio  docis,  ita» 

dtat^  ipfam  fubftanciam  ,  non  fic  in  fe-  cum  non  poffit  eflie  augmentum  docis 

cundo,  vndc  BiLdus  Jionellus  dc dote  part.  fine  dotc ,  cx  illo  ifta  arguicur ;  verba_. 

6.prtuileg.-j%.mm.6.  alTcric  in  tcxcu  /.  r.  cnira.qua:  pra;ruix)nunc  in  ncccllarium 

C.^ibfjf  frMii.  non  probari  docis  pro-  anceccdcns  difponunc  Bdrro/Mj  tn /.  cmk 

1«  iaftan'  "^"^0'^^'^^     promilfione  vf uraru in,rcd  t^le    ^M.  ff.  de cond,, & demtn^gt^ ^4k»  • 

jj- ^qj.  cxillisvcrbis cauntiaciuis /i/vo</a;c fro-  %Micr.conf.\^.ruim.tL,in^, 

milff*  vfiireis ,  quafi  quod  velit  requiri ,      Sccund6 ,  fufficienter  inducitUF  dOB  - 

quod  vcrbacnunciariuadcbeantrefcrri  praifumpLi.fcu  inducicurfuPRcicnsprj-     *9  , 

adipfao].  doccm,  niiii  pra;cisc  ad  vfuras  (umptiodotib  conilicutx,  icu  promilla^  ft^"*"'** 

docis .  iiecuiido  fuffioere  quidem ,  fett  fimulier  jCui  a  Pacre ,  vd  ab  alioquo*  tiooj 

fufficcrejwile  verbaencmciatiuadcplu-  cunque  rciida  func  bona  in  tcflamcnto  ^^^^ 

ribus  aanub  prslUtioaibus»nonaucem  fub  oonune  dotis ,  nupicnc  nuUa  tacU  ceitamea 

vecbaenuiiciattuadevnicaptomilfione  in  celebrationecontradlus  matrimoaia-  tocciam, 

vfurarum ,  cum  plus  opcrccur  fa£kum_,  lis  mencionc  dotis .  Kttinus  conf.  114,  hm.  fi  nupfe- 

concinuicum  ,  quam  limplex  promilBo  ^.,& fcqq.  vol.  1 . ,  Socinus  luniar  conf.  8.  ^a"^* 

fiidi ;  Non ,  inquam ,  aliquam  vim  £1-  w.  x.,  Tosmuiiu  d(  Ituro  dotis  glof  10. 

Cerc  potcd ,  quu  verba  cnunciatiua  fj-  mm.  45. ,  Jomnes  .Jrtgeltu  Bo^tis  troQ.  de 

uorcdous,  quxmaxuuc  priuikgiaia.^  datec.S.rtM.ioi.,  EKquoenimillabona 

«&,  idcm  pra;(Unt ,quando verfantur in  fiicriat  ad  hoc  munus  deftinata  a  tefta- 

enuntiacione  fublta.'ici3e,acquando  ver^  core ,  videncur  ex  ipfa  fua  natura  huic 

iantur  circa  coiiTequencia ,  qua:  pcr  ne-  muncri  ccdcrc  ,  vbi  aliud  cxprcfsi  non 

oeflariam  fcquclam  infcruut  eandcm-»  fucric  a^um ;  quinimm6  pra^rumpcio 

fabftantiam; &  vbi  agitur  de  fiauoce^  iuris, &  dc iurcefl,quodipfa ficnubem 

docis  vnica  promiffio ,  fcu  (Upulacio  idi  le  conformauerit  voluntati ,  &  difpofr» 

optiratur,  quod  opeianiur  plurcs  pra;-  tioni  ciufdcm  ccftatoris ;  vndc  maritus 

fiatioacs  aonus  quoad  eneftum  pror  coatra^nupcijsiusJubetad  illa  bon^  ' 

]bandi,prouciiocfttGfqfS(iM4(./.x.C.ife^  confequetidataiiqnamdotalia,  ctiam  ii 

iotis  pron^,f  ^    ,4Kgflfiimt  8mhf4  per eandcm  vxorem  fibi  non  fuerinc  ccf- 

fMM».  4,  . .  »  a^tiooes  ,  quse  ipfi  competebant,  & 

A«saicTioVI.  Vbieipreftinonoon-  cdamficademvxor  moituo  Fatrei«> 

llac  de  conflicutionc,  6i  promiiTiontj  liftum  fibi  caufa  docis  non  pcticrit ,  & 

docis,  quandoquefutficicnccrprxiumi-  nupferit  nulla  maricoexpre(scdotccon- 

tur  ex  conicAuris,  pra;fumptionibus,  &  ftitnta ,  prout  clocet  JdhMi^Uwi^.  |.  i«^ 

fimiiibiM  Hif^cmimigfnb4t.€ml.i6i.,  fr^mft.friffimft.  6,mui9.»  ^uidquid 
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tx  adaer(bdixcrit  JKrwf  emif.40.  m.  yS.  data  efle  in  dotem ,  (1  in  dotcm  proprii 

'^'■>./-  qturtuscAfkt ;  cum  adhuc  vigeat  ius  noncontulilTet.  Acccdit,quod  licctcon- 

cootbrmitatis  ad  volunucem  Patris  .  fedio  illa  extraiudicialis  non  enct  fufB- 

Ampliat  X«iRN^rtui/.xx4.W:i.fHiM.io.,  ciens  ad  probandum  ,  proiit  tamcn^ 

iftetiamproccdat,  quantumuis  tcft.itor  coniungitur  cum  aftuali  polTcflione^, 

exprcrsc  non  dixcrit  nomine  doci»  ,  fcd  quam  habct  maricus  in  iilis  bouisyvclie- 

fimplicitir legatamfecerit cum  comme*  tmsntem  ftcar iMidutnptionem . 
iiior.itionc  m.itrimonij ,  qu,indo  nupfc-       Quint6,fufficicntercti.u"n  prefumitur 

fit,  quod  no  videcur  impcobandCi^quiay  docis  conilicucio ,  (l  niaricus  poHcdcrit     ^  ^ 

«um  lc^atumfuerftcum  ocdjneadfflft-  bona  ab  vxoreliU  tradtta  ,  eaq;  admi-  V^" 

trimonium,vidctur  tanquam.  nOPUmj  feiftrauerit  tamquam  doiaIi.i  P"'^'''-"^ 

dotis  implicite  dcUinacum .         ■  irxorciprarcience,&nonconcradiccnte  ^^11^, 

20       Tbrdo»  rufficieni6r  kabeeurdos  ftm-  jtig^hi.fkemveyh.  aiMerfus  aflit. ie  ^^^^ 

Ex  def-  fumpt.ijrcupricfumptioprodotcconfti-  ^^.yMafcardMS  defrobat.concl.xi^.nM.').,  ritiim,& 

cripcione  tuCa,  fcu  promilla,  quando  bona  ipfius  Tetriu  B»\h^a  l.i.pm.  j.  mvni.tfj.  verf.  pubhcA^ 

iKMtoruin  mulKrk die  communi  conrenfu  iprius,6e  limititinUtMien  f.fiim^nutrimm^  Bdim  adouniu 


Wi^ttii  mariti  cfsct  defcripta  in  xflimo,&  catT -    Tipuellus  dc  dote  part,  6.flilA.  I4.  mm.  3 .  ''^'^^??* 
de  rom-  ^ixoi^^nivWiThittttuimdclHcrodotiiglof,    infin.  Racioexcodedud}K}teft,  quia.*  ^° 
fcnlu  f?I         45 •f**^» primif.,  Cometu  etif,   tradere  bona  marito ,  vt  illis  canquan  < 

ift.iinca-  l8i,//t.  l.yMafcardnsdfprohtit .concl.^^-jQ,    dotalibus  vtatur,cll propric dotemCOO- 
caftto  vi-  nn.  j,,        Meiwthim  itb.  j.deprafumpe.    Aituere,  crgO  ctiam  traderc  bona  maii- 
fr^^nmpt.  6. Iw.  ix.  Ratb CX  eo  deduci-    to,  6r vxottm  lcire  maritum  eifdem  vtt 
tur,  quia  congrucntius  non  iK>teft  in_.    palamtanquamdotalibus,  &  noiicon- 
aiiud  rcfundi  illa  defcriptio  bonorum-.    tradiccrcclt  faltem  fignum  ,  quod  con-  ■ 
mulierisinaBftimovirijinlfiintinilum    fenleric,  vdconiendaccaeircdocaiia-»»  - 
dationis  in  dotem  .  Dixi  ex  eammiau    adeoque  vchcmcnt^rfacitpriefumcreea 
cotffenfMipfiHSf&mariti,  quia,fitali$  dc{-    conftitutacHc,  vel  eaconftitui  prodote, 
criptio  ellet  fada  procurantc  codc  mari-    non  cnim  necefTc  cft  ,  quod  dos  inftru- 
to  dumcaxac  isnorantc  pcnicus  vxorc»   mento»  vel  vcrbis  conlliiuacur  ,  quia 
non  vigo^  cali9pr«fumptio,quiainne  etiam  nndo  confenfu  potcft  conftitui ; 
potuitclfc  faftiin  fraudcm,vel  adoften-  l.adexjSionemff  Jc  mrc  dot.,  &  conicr.fus 
ta cioncm  nuriti ,  vt  notanc  TbamtiMs  d.    cciam  habcri  poccft  vci  nucu,  vel  ta<fU>, 
glof.  io.nu,-^^.,& Mafcarditti.emicl.^jo.  probtcoiitingitinhachypothcfiiNcque 
nnni.  5,  Q_iid  vcro  fcnticndum  (it,  fi  fa-    obcflb  potcft,  ii  alfcratur,  quod  hac  ra- 
^  quidcm  tucrit  procurantc  marito  ,    tionc  cciam  argucrctur  pro  coniticutio- 
ftientetamenA noncontradicentevao-  ne  dotis ,  fi  prMtsi  bm»  mulicris  por 
rc,  licct  politiuumconfciiruin  non  prac-    aliquod  tcmp js  in.iritus  poflcdcinfejdjk 
Aantc  ?  Arbitrarcr  prsfumaidum  efTe    adminiftraucriC  ipia  muiicrc  patiecttie) 
proconftiiucionedotis,quia  tadtumi-   quod  tamen «enanmas  n^ant  DD. 
tas  in  ijs,  qujc  tcndunC  ad  proprium^    apud  loannem  .Am^elum  Bofjtum  tr.tB.  dt.^  Init.intia 
damnum,cum  poiict  eflc  rcpugnantu,    dote  c.S.  »«.p7.  Non,  inquam,  obcftej  u^di. 
liabetor  pro  cooicaru  cx  vulgatisiu-   potcft^uia  iimpicx  poildiio A  admini-  fjfe^ . 
ribus .  ftratio  poteft  ciie  vcl  nominc  procurato- 

Quarto,  fufficicnc^r  prxfumitur  pro    rio,  vcl  nommcproprio  aduimiftrantis, 
2 1     illa  dotis  oonftitutiooe,  fi  vxor  ipfii  ex>  -adeODue  ex  iiia  fimplicicir  non  poceft 
Excon  faiudicialitcrdixcrit,  quodbona,quie    nrgui  concludcnter  conftitutio  dotis, 
teffmnfZ,  nvuico  contulit ,  contulcrittitulo  dotis   quamuis mulier  fcienspatiacur  illam., 
cmm  ex*  KoUoidits dc  Ittcf  detis f .  74.».  ix. ,  Tbs-  adminiftfatioaem  , &  m  taoiam  potell 
tSMudi-  mitiHs  d. glof  10.  ntim.  ^^.  immcdiate  ante   patl,  in  quantum  fupponat  nomine  fuo 
dnlinuu  verf.porro .  Menachius  Lib. dc prnfumpt.  admininrari,quodnonmiiiut,quando 
^"^^    ^^lflMft.d.  wMk8j|.  Ratio  ex  co  dedu-  nurituspalam  vtiturtalibusbonistaa' 
dturii^uiacxfuperiusdiAisvcrba  cnun-    qua  doulibus ,  caque  adminiftrat  tan- 
tiatiuaab  alterocontrahcntc  prolata_,   quamdotalia,quia  tuncnonpoteftdici, 
fiu&altero  prxfcntc  ,  fiue  abfente  fufli-  <juodmuUerpatiaturtalemadminiftra- 
cient^r  proDanc  dotis  conftitutioocm,  tionem,  quiafupponat  ficri  nomine  fuo 
erg6  non  eft ,  cur  confcflio  edam  extta-  proprii  ,  cum  apcrtc  fciat  adminiftrari 
iudicialis  £i£ta  ab  vxorc  iiuccoramco-  tan<]aambonadoulia;atq;itafentiunt 
dcm  nurico  pfsfcntc ,  ftuc  abfcnce  uon  *Alexmiiertm^.  i^%.mij..M. 5.,  Carpma 
dcbeat  Aifficientir  probarc  eandem  do-  ad fiatiu.  lik&l.e.%9lt.mt,%tS6, ,  MMk* 
tcm  conftitutan^,  cum  pra:cipu^  proba-   dc tacit.,  & mi^,«^nmit. Ub, iA,A. I^* 
biienoaiit>^uodinpropriumjprxiudi-  MMf.a.5. 

ddmvolucrKviQrconSK;ciiIttban«u  SoIkimdrcafaaciNnifuiniitiaiicmdif- 

M  pumic 
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'  j^nt  DD. ,  an  ad  hoe  ▼mlnadmiiil-  cite  fniiw|tuuii  fqiericnr  dirpodtum  , 
«ratio  palam  fa^la  bonorum  mulicris  quod  rcquiratur  deccnnium ,  fed  talc 
Pcr  mantum  tanquam  bonorum dota-  tempus  fuiiiciMttalc  arbicrioprudentis 
Immltabeatfiitionem  vaUd(pr«rump-  latis  eft  ad  iudicaiidam  illam  volun- 
tionis  pro  dotc  conrtituta,requiratur ,  tatcm  .  ' 
quodillabonapcrcandcmvxoremfuc-  Scxco  fufBcient^  etiam  vidctur  in- 
rmt  tradita  marito ,  an  ver6  fufiiciac  dud  valida  prcfumpcio  de  oonftitntio» 
eciam  /i  ipfe  maritus  illa  accepcrit?  &  ne  dotis,fi,cum  nuJ» anteafiierit habi- 
rubrequenter  adauniftrauerit^canquam  ta meatiodccoalUnitione  dods^mulier, 
booa  dotalia  (ciencf  vxore,&  non  coor  vel  in  ipib  concraftu  roacrtmoni) ,  vd 
tradicence  .  NonnuJli  arbirrantur  ad  codemiam  conftantc  dixcritcidcmma- 
bunc  efii:^um  requiri ,  quod  iUa  bona   rico  do  ttbi  bona  mea  non  fa^ta  exprdfit^ 

iuerinctraditaqiaricoamttlieretiscer  iKiattCittilodotB,  vdaUodmlo.  B^r-  . 

quoscft  Bar/j'j/4f>i/.i.piirf.3.««,(58.  VPr/.    totusinl.tjHod  aMtemff.de  tHrcdot.  ^loatmes 

•  2 3    Imnaiida ff.JolHt.  matrimon. , quia , fi jna-  Bofcbcius de legit. mft,  libj,. nnmM. ,B.o-^ P**" 

Ethm  II  ricasip6  bona  mulieris  ablque  ipfius  UiAaiFdBeitlmniatit^.Tt.t^PlMam-  coSt- 

vxor  bo-  iraditione  apprchcndcrit  prsfumi  po-  ciNj  delucrodotisglcf,iOMi4.,^.6.  ,hanc(^uc  tafivxot 

n.i    no  toft,quod iicuucademmuiiecacquieuic  cile  communem opinionem  luri^rito-  dugerit 

trndHie-  appreheoiioni  inuttaob metum (ciiicet,  rum  teftattir  Ji> tm» oiiij^Bt$m$trt0.  mariio 

iwintus  acguicfcat  inuita  iUi  adminillra-  dc  dotec.9.iuim.xo^.  Ratiocx  co  dcduci-  vdinc^. 

«cceperit  tioni,neiciiicetrixas cummarico  tcnea-  tur,  quia  iUa claufuia  Do  tibt  bona  mea  ^■'■^^ 

vxo^  tur  inci .  Sed  quancumuismaricas  ipTe  imponac  crantlacioneffldoainij  in  ma-  fHi'^"^ 

foente ,  apprchenderit  finc  vxorisiraditione  ,  fi  ruum ,  vt  probat  Thdnucius  loc.  cit.  pcr  do 

Jk  non_«  (amcacoa^enonapprehenderit,&pcjr  tcxtum  /»    ftcitaqwjnfiit.de a&.,  fcd  $^ikm 

vbB,(etteademrepugnante,&palam  congruenuus  ad  aiiud  nequic  referri  Mf<. 

'^*''*»  cadcmbonafic  accepta  adminiliraue-  iUa  translatio  dominij,niri  in  titulunxj 

rit,canquam  dotalia  jpia  vyorc  fcicnte,  docis, quod  ctiam  cx  co  vidctur  coiiigi, 

probabiliuseft,quod  iicconcludehs  pr^-  quod  huiulinodi  yerba  prolata  funtoc* 

fumptio  proconlliiutionc  dotis  in  illis  cafione  matrimonij  contrahendi,velco- 

bonis  iic  adminiilraci»  loannes  ^ngelns  dcni  iam  concra&o,  in  ordine  ad  quod 

il^^«r«flF.4rrfdtff«.8AHii.p8.i»j;».,quia  regularicir  per  vxores  conftituuntur 

ctiaminhac  hypothcfi  ,  vbi  nuDa  ratio  dotcs , 

excufac  ii  non  contradiaiouc,ilU  admi-      Scd  iiic oritur  primo  circa  hanc  prx- 

niftratb  fiifta  palam  lali  titulo  bono*  Aunpcionem  rado  dttbicandi,an  ex  vi  il- 

rum  fcilicct  dotalium  videtur  fa<fla_.  liuspropofitionis,  qua  vxordixit  mari- j^,  ^ 

cum approbacione  ciuidcm  muiicns^x  to . 'Ih  tibiimamea  , intcliigacur omnia  j^^ratiol 

quo  rciuit,<e  cacuit .  fua  booa  dedifle  indoien ,  an  aliq  ua-.  dubi- 

Scd  hicinquircs^anadhuncefFcaum  dumtaxat ,  &  quaenam  ?  Sccundo,an  taadit 

requiracur^uod  niaricus  poiicderic,  6c  idcm  feacicadujii  fic  quoad  coniUcu  cio- 

adminiilratteric  ad  longum  cempus ^  &  nem  in  docem ,  fi  mulier  dizcrit  ^gn* 

adquodnam^  Nonnulli  apud  T/?jw»~  tibihonamea,vel  tvMlotibiho^iamfi  . 
^     ciumdeiucroiotisd.gioj.io.mm.^.  At-      In ordioc  ad  priaum  f rw//f«J  A^tf- 

effcaum  b'"*'»"^  fttiRoeie,  fit  requiridecen»  Uimderitiimipt.Ub.^.^^jm.S.f&feqq,, 

prifum-  J^um  ad  hunc  cffcftum  validac  prac-  qujmuisaiTerat,  quodpcrillampropo- 

Stioais    fumptionis  coniiicucionis  docis ,  quia^  iitionem  rcd^  infcracur  cranslauo  bo-  ^lff*^ 

ocisfl^.  pR>  caU  tempore  in  pricfcripcionibus  norumin  dominiuminariti,oootaflien  txmafts 

ft*tiit«    acquiritur  lcgitime  titulus ,  meticntcs  dicic  cx  coinfcratur,  quod  omniabona  jndoteni 

"^  .5^  hanc  acquifitioncm  alijs  acquifitioni-  vxoris  intciiigancur  m  dotem  cuiticuca  coniii- 

quod  m  ^^>9"* habentur  pcr {MiBftnpcionem.  pro illa .  Sed poceft  dici,auod  in  ea  hy*  caift» 

tnm  pcr  ^'^^      diutinum  tcmpus  cgo  non  rc-  pothcfi  intelligantur  in  dote  conftituta 

decenniu  quircrcm  licuti,ncc  requiruni.  idem  vha-  omnia  bona  eiufdem  vxoris ,  quia  pro- 

bon.1  ad.  nucius  d.glofa  10.  num.^. ,  Menocbius  de  pofido  indefinica  maximi  in  fiiuorem 

mioiftta*  frxfumft.     j .  prsfumft.d.num.-jp.in fin.,  dotis intelligitursequipollct^ vmucrfali 

**  •       fed  crcdercm  tantum  iufficcrc  ,  quan-  Glofain  cita  circadc  eleU.  in  fexto,  &i»l, 

tum  fuificit  ad  indicandum  animunu.  ft pluribus ,  &  ibi  Bartolus  ff.  de tegjttt  Tt' 

ciufdem  mulieris  ad  aifcnfum  pro  tali  raquel  de  retra3u  $.  i . glof.  i^.num.  i .  Li- 

dote.Radonemexcodcduco,quiahic  nucarem  tomenin  cafu,  quacxaliaua 

non a^imus  dc  acquiraioac  tiiuio  prae-  particulari  circunftantia  illa  propoucio  ^ 

fiu-^ttoois ,  ftd  ex  pcafumpta  voluou-  eflct  rcitriOa  ad  alaqua  booa  dctcrmi- 

te  erafdem  mu!ieris,cuius  bona  maritus  nata ,  quia  tnnc  inde&iica  interpreca^ 

palam  adminiflrat  tanquam  dotalia;  cioncm  recipiunt  a  circunftantia  . 

uffl  autcm  dctaU  voiun-      Jn  ordioc  ad  fccuadam  probabiliua 

ctlam 
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ethm  exinimo  ccnfcf  i  ilh  bona  tradita    conftituta ,  nifi  fcruatis  rolcmnitacibuv» 
2j     in  doccox,  fcu  coAflicuta  pro  doce .  Bd-    vcl ij$,qua; in  hoc gcncrc fcruandaAiA^ 
Idenu  •^'H9mUHspart.6.iedoteftiml.  14.  Mj.   .fkuci  cnim  non  potcft  conftitucre  cx- 
Jdc,fidi-  .verf  fccundui  e.ifus  ,  Carparius  ad  Statm.     prefsc  fine  illis,  ita  nccpoteflconlUtncrt  - 
Mcdioiatu c j.j)8.  rufm.i6 j .  Ratio cft,quia    tacitc ,  vel  prarlumptiuc  .  Tbannfius  <fc •  -- 
liceciniidTexbum  trado ,  feu  affigno  non    Uicro  dotis d. glof.  lo.  «imi^iif^vttffftn^  ".• 
ita  apcum  fit  ad  infcrendam  transla-    LudouicHslofefh  dciif  ()i}  n  r  \ .  ,MenoAhm  . 
tioQCffl  dominii ,  ficuti  apcum  dl  vcr-    de  prMfHmptJtb.}.pra:fuinpc.  10.  n.8i. 
biim^applK:andotaiiKnulHBfiibie'      Assbrtio  VII.  Pcr  Epiftolam  pocdl 
&x materix,  &  ex fuppofitione ,  quod    dos  conftitui ,  ^conftituta  prtibari  Ge- 
nulla  dos  fuericancea  coniLicuu,vide'    viude  fcripturaprtMat.lib.^.q.^x.fal.i^')., 
txu  tx  incentioine  tradentn  refarri  ad   SabeBim  m  fnmma  dimrf.  traSat,  m  verb,  ^  ^p^^. 
CTndcm  conftirucndam,  neccurandunt    Dos  n.6.  verf  tjmd  pt^it  etiam  vol.  r ,  robm.. 
eildcmodoenumiandi  >  vbi  conftccde       Raciocx  codcducicur,prim6,quia  ex  dos  po-<. 
•Mnte  tradeiitis ,  &aiG^nancis,  quod    ruperiiu  diAis  pcr  vcrba  cnunciaciuii^  teft  con- 
magisconfirmarccur,fiillabonaficafli-    fufficicntir  pr(>baturdo&conftitata,cn-  ^^j^».* 
gnaca,  &  cradiu  e0ient  cogruapro  doG^    g6  non  cft ,  cur  etiam  fufficicnefer  nonj 
attciica  qariittMi» itnaSimoat petfo-    conftituacur,&confticuta  probctur  per  ^ 
narura .  Epiftolam ,  feu  icripcuram  priuatam.^    '  >* 

Neque  obcire  poflunt  ea,qiue  fupra-  contrahcntium;fienimverbaenuntia" 
dicebantur,quodlcilioet,fiinarituspof'-  ciua ,  quancumuts  cx  fe  oou  fuAcicntia 
fcderic ,  &  admtniftraucric  fimplicicd*  ad  pleni  'probandum,fufticient^r  pro* 
booa  vxoriscun»ipfittspaticntia,non  ob  bant  fauore  docis ,  non  videoetiamycur 
hoc  intdligantur  iila  bona  in  dotcm  £piftola,fcu  fcriptura  priuatj , quan- 
conftituca,quodeQamdocentU/tfjMMifr  «uanm  non  fuAcieos  in  aJijscaufis» 
€onf.  I lA.  % &e0i^,  x4^.wmA.>,    fvNi  iflndligi  debeat  rufficacai  i» eHi(a 

priuilegiata  dotis  in  Cauorim  ciurd^'m. 

Secundo  cx  co ,  quod  contraam  do- 
talktH  ec  ttti»V  'qtu^ftlo  confenArAm- 
fiftunt  ,&.'  pcrrtciuntur  pcr  c.i ,  quaj  inj 
pr<eccdauit>us  docuimus;  coitjl-nftts  au- 


4$  Imro 


feqq.  lib.  7. ,  Rolandus  a  FitUe 
dotit  f .7f.  per  totim ,  Mafcardm  ie  prthm^ 
cwwl.t.1  i.MMt.i. ,  ergo  txam  fi  pofledb- 

.   rit,&adminiftr.uic'!  ic,cy  co,quod  vxor 

^  mea,veli^iiotibibonjimea,nonitittiii>'  iitfameqnthabeiipcwflrperdifta^pernu- 


diirohiT- 


gicurilla  acquifiuiirc  titulo  docis,  cura  rus,  percpiftOl.is,  vcl  pcr  foca,  crgo,fi 

illa  vcrba  noo  liac  apca.  adfignmcan-  conftitent  dc  tali  confcnru  pcr  cyniioli, 

dam  ttamtolioncpi  dantm/    Hoc^dl  vclpcrfcripturapriuaca,noncrir,cin-cx  ■ 

argumcncum.quovcuntur  Thatmtitif  de  ill.i  non  inr'.  liig.uurdosfurncicntercon-  Oriturot 

iMerodotitglof. 10. lumj^.pertQtim,  Ta-  ftituia.cvprubau  ,Quo<i  iidixcris,lcri-  «^Q^ojis, 

Lmtus  dedme maHA&. ,  Baldits  in /.jfti.  mr.  pcuram  priuatam  non  iurficicnci^r  pir>-  ^ 

10.  C.  defene.  ^  ftn.  cert.  tjitant.  Non,  barc ,  nift  fit  fubfcripta  duobus,  vcl  tri- 

inquam,QbdrepQffunc,  quia  iila  poficf-  bus  tcihbu.s  ,  ftatim  rcfpondebo ,  quod 

uod  dos  fic 


£0 ,  &  adminiftratio  iuxta  cafum  af- 
fumpci .  cuffl  paxientia  nuiUcris  eft  om- 
nino  mfecdtts  eftfttuft  luris  non  pa- 
rensjCumnon  innotcicac  dc  caufa  ;  hic 
auieaaiJia^ditiaiAda  per  vxorem  pev 
illa  veibt  trU»  tHri  hm*  metr  neoep> 
tantc  marito  fccundum  fubiaflam  nu 
teriam^bcundumquam  vidctur  cfiie  m- 
taitttmatrimom)  vel  ooMrakadi»^  vnl 
oantradli.vidctur  cx  illa  prsfiuopaoiit 
•flefonnat^,  a4op^^.  ,  » 
Hic  taraen-vmhD  aduercendum  eft. 


cx  co,  quod  aos  nc  pnuitcgnta  m  pro- 

ialcripcura  lilas 
rac^nt  aiie  ca 
non  priuilcgiatae  Mafcardus  de  proh.K. 
€omi.i6f,,&f»iq^^ratiaimfi^e^t.  for, 

fertotum, 

Terti6hoelfieciflleeft&itoredotis,vt     .  ^ 

(atis  fit  habcrc  vnumDo^lorcm  proilla  i,  |21f^ 
MagfmHsdeciJJlor.%6.it.<i.&6.,S«keUius  y^JJJ^ 
fitmmu  Hteerf,  trtS.ttri,  t ,  verh.!)$fmim,6,  ^^ofejn^ 


quoti  ea,qu2diKiinus  dc  conftirutione  vci-f.  qnod  fauore  dotii ,  quamiiis  in  ali/s  pm<^ic& 

IntelTiffe        prastumpu  in  i)s  cafibos,  in  qui^  non  ica  priuiicgiacis  hoc  noa  luJficiacj; 

^cnJ,  bttswbprflenmiiturex^  o^etiamlioccricipeeialefiiaoreeiui- 

qu.indo  '  ris,}ntcI]igendannc,quandomnUsream  dem>vcfatisetiamprobetur  peropiflo* 

ducem  poteft  conftituere  ^  fi^iim  fup-  lam,  vd  pcr fcriptumm  piugta  eorun» 

ponamus/^qnodvdexnunorimtewn'»  deoicootnSwflHamj-MahaiusjdcL^ 

tis,  vcl  ob  aliam  caufam  impar  fit ,  ob-  cuius negotio  agicur . 
Ilante  ftatutQ  ad  eam  conibtuendaoi..      Asuetio  Vlli.  Confiitutio  dotis,vbi 

vdabfidttiife^vdi^tatisliriemnitaci--  aUandi^eip06^;v>ncoiiftat,fufticien- 

IwM, tttflc icrtt  noa inieUigitur Validfe  tirpnbamrcxiidfr/Qkiaoaisoabcll^  , 

M  &  Mara 
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Mira  Medic.  iecif.^f.  cum  addit. ,  Mafcard.  cum  poftca  ad  ipfum  rcdicrit  com  con- 

30     deprobat.  concl.  ^6p.,  SabelliHj  in  fumma  fcnfu  ciufdcm  cxtranei  diftum  fuit  in- 

Ex  fide  iiufrf.  traB.  vol.  i .  x/erb.  Dos  num.  6.  verf.  tcl  1  igi  rcd  irc  cu  m  ca  dcm  dotc ;  fcd  hic 

folutio—  anautemprobetnr,CorneMsconf.i9i.lib.i.,  ctiam cafus non videtur  faccrcadrcm, 

nis  g.tbci  CaUaneMs conf.ii.,Tbani(tiusde lucrodotis  cum  agatur  de  codcm  matrimonio  in- 


?cnt^^"  '"''"•45-       pofl^init.,  Menochius    ftaurando,  &  concurrat  eciam  voluntas 

do's"ton-  ^**^  tanicn  aflcrtio  intclligcnda  cft  ,    Quarcus  fic  ini.  pcnult.  i.  vxor  ff.folut. 


dc  (nr^fumpt.  Ub.j.  prafnmpt.  6.  num.  8i.;    cxtranci ,  qui  prim6  dotcm  contulcrat , 


ftituta.    S uando  conftarct  talem gabcll^  folucio-  matrimon.,  &inl.  pojl  diuortium  jf.  de  iure 

nem  faftamfuilfc  dcconfcnfuvtriufq;,  </ofi«fM,  vbi  cratfermodc  vxorc,qu«epri- 

fccusquandofa<5ta  cfTetfolummodbpcr  mo  nBprcrai,cunjdctcrminata  dotc,fi£ 

maritum  ignorance  vxorc,  quia  cunc  ,  cum  poftca  matrimonium  illud  fucric 

vt  bcnc  nocat  Thauutius  d.glof.  10.  mm.  feparatum  pcr  diuorcium,  cadcm  vxor 

^^.,& Mafcard.  deprobat.  concl.^io.»,^.,  nupfit  fccundo  altcri  ,&cum  hocctiam 

illa  folucio  poffct  cflc  fafta  a  marico  in  fucrit  diffblutum  ,  rcdiuit  ad  primum, 

fraudem,  velad  oftcntationcm,&pora-  &didum  fuic,quod  cadcm  dos  incclli- 

pa , qusc  proptcrea fufficicntcr  non  con-  gatur  conftituu ,  non  obftantc ,  quod 

cludit.  ^liud  matrimonium  intcrccflcrit. 

Probatur  iam  aflirrtio  ,  quia  ncmo       Fatcorhuiufmodi  lexcuscxccpcopri- 

prxfumiturfolucrc,  vcl  foluilfcgabcila|  mo  in  t.dotcm  ff.de  iure  dottum  loqui  in_. 

&:  onera  municipaJia  pro  contrad^u,  diuerfocafuabco,inquonosloquimur, 

qucmnon  iniuit,crg6,  vbicoiiftat  deji  adcoquc  non  poflc  congruc  ad  hunc 

tali  folutione  pra:mmcndum  crit  pro  irahi,nifi  impropriando  vcrba  ;  Nihi-  Hoccuni 

illo  contraftu  mito  ,  crgo  cum  folutio  lominus  propter  communcm  iurifpcri-  otur  ex 

gabellx  fada  fucrit  pro  docc  vcroque-»  torum  auiTtoritatcm ,  qui  ad  hunc  effc-  comuni 

jiircncicntc,& dc  illa  folucionc conftct,  <fkum  illos  producunt  potius  annuo  eo-  ^D.au- 

fufficiencercciamconftacquoad  effcdij  rum  audoricaci,qu£emaxime  innixacft  ^°ccMisIi 

probationis  dc  dqtc  conftituta .  conucnicntia:,quamraouear  cxdifpofi-  f „  ^ 

AssBRTio  IX.  Quando  cxprefstb  noi^  tioncillorum  iui  iumallcgatorum,prie- 

conftatdcdotc,vclnulla  cftfafta  mcn-  cipuccum illcicxtus  ini.dotem  ff.de lu  e 

tiodoiis,quando  mulicr  fccundo  nubit,  dotium  non  folum  loquatur  quando  ide 

ccnfetur,rcupra:fumit^rilladosconfti-  matrimonium  per  diuortiura  diflblutu 

tuta  fecundo  marito,quDcdau  fiierat,  rciiucgratur,  fcd  ctiam  quando  aliud 

feu  conrtituta  primo.  BaldusTi^uellus  de  coiurahitur;  acque  hocidcm  fcntit  c.jr- 

31     dote  part.6.priuil.jl.  num.l.,Campeggius  pMus  ad flatut.Medwl.  c.ipS.mm.6S.,& 

Dosd.iM  dedote part .1  .({.^9.,  ^olatulus  i  f^alle de Ut'  cj^^^^.nim.^.verf.licet  iu  contrarium . 
primo     cro  dotisq.j^.inum.i.  adj  ,ThatMius  de        Hic  tamen  vnum  aduertendum  e(l, 

ro*nco,  lucrodotts glof. 10.  n.^i .& feqq.,Coaruuias  quod  iura  ciuilia  nondifponunt,quod 

tuTreM  f'*^-^f-f.i8.  Jwm.i.tA^r/.  wrm,/04Wir^  do^  conllituta  primo  marito  debeatcx 

tit.n  k-~ -yif^fi^f  Bofftus  traS.de  dote  c.i.n.ixi.  nocelVuaicconftituifecundo,qualiquod  _ 

cundo.       Ad  huius  aflcrtionis  probationem.» ,  non  fu  libcra  vxor  ad  conftitucndum^,  ^,„,^1^ 

qus  certe  communis  cit  apud  luris  in-  quidminusfivoluerit,&itacxigatcon-  yxor  ex- 

terprctcs,plurimum  fiaciunt  tcxcus,qui  duioperlonsc,cumqua  nubit  fccundo,  prefsc  .-ili 

videnrur*  ^^^^"^  comraunitir  allcgantur  ad  hunc  fcd  folum  quando  in  fecundo  matrimo-  ter  djfpo" 

ciiincerc'  cffcftum,quamui$abaliquibusalTcran-  nio  nihil  fuit  diftuin  dc  dotc  ,  praefu-  nere. 

Affcrtum.  tur  non  confcrre  ad pr^fcns  inftitutum,  munt ,  quod  eadem  dos  ,  quas  primo 

■  feci^finiftre  adhuncicnfum  deiorqueri.  raaricafueratconftituca,intelligatur,& 

Primuscft  inl.dotem^o.ff.deiur.dot.vbi  ccnfcatur  repetita  fccundo,  hocquecoU 

fine  extorfione  vcrborum  hoc  cxprefsi  li^itur  ex  d.l.dotcm  jf,de  ture  dotium,\'bi 

dcciditur.  Sccundus  fit  fic  exprcfsc  lcgicur  Dotem ,  qu£  in  prtus 

vbi  dici^ur,  quod  vxor  fcparau  a  viio^  matrimonium  data  efl  non  alitcr  conuerti,in 

obdiuortium  ,  fi  ad  cundcm  maritum  poflerius  matrimonium  diceudum  efi  ,  quam 

rcuertacur,  intelligatur  rcucrti  cum  ca-  cum  hoc  agitur  ,  dum  hoc  t^i  femper  inter- 

dem  doCe,quam  prim6  contulcrat .  Scd  pretamur ,  nift  probetur  aliud  conueniffc , 
hic  ccxtiK  ad  rcm  noftram  parum  facit,       Ha;c,qua:diximus  fub  hacaffertione 

quiacft  in  ordinc  ad  idem  matriinoniu  adcovera  funt,vc,quando  de  dotenihil 

inftauratum  ,  quod  proptcrca  ncquic  fuitdidum  in  fecundo  macrimonio,ea-  Amplia' 

cxcendi  admatrimoniumaliuddiucrsu.  dem  dos  ccnfcatur  rcpctiu  in ipfo,quje  tiones ad 

Tertius  Citinl.cummaritusi.Titiusff.de  fucrat  conftituu  inprimo,  ctiamfi  in_>  prjcdic— 

pd£7.<{or4i.,vbicftrcrmodedotecollau  hoc  primomulicr  omniafuabonacon-  ^a. 

mulieri  pcr  cxtraneiun  ,  quae  mulicr  a  ftituiff^et  in  dotcm  ,  proiit  coUigitur  ex 

narito  fuic  per  diuortium  fcparaca ,  &  d.l.  dotem  ff.  de  iur^dot. ,  &  doccnt  .Aie^. 

..  .  xander 
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xtHin  eoi^Ai^  5.  iih.^.y^bha}  coisr.  fluod  fit  dos  vcra  ,  fcd  ctiam  quod  ip(a 
4^,  y  SoPiwdo,  vc  bs»:  cciaiQ  iMttA-*  cxnck  coqflitucio  Qc  ver^,  quod  Qoqc^c 
mm  t  4uiMVWiluis  prinqum  mftjamh  m  in  dote  fic pr^mnptsi.  Non,iiiqii4iiia 
oium  fuQric;antuiii<iefa<^ocontra^,  audiendus  eit ,  quandoquidcm  mcns 
<k iqi^lidum  Ao/^ai,  lnfrA  dofii  ^ .77.  Aatu^uum  eQfolum  dingicur ,  vt  dif- 
^IMwwf  tit,gltfAo. mam.ji., He-  ponat  dcdoteven» &  per  lij  coi^itutd 
mehtHsde  frafin»pt.lih.j,prdfiimpt.6.ntt,  mtelligit  dotem,  qu«  pofiia  cft  in  pri- 
AdrmMQ^uius  exccnuonisa(eQdcdu-  mo  niacrimonio  jcumcodcm  modo  in- 
^i|iur*quia  »quod  eademdos  cenTeatur  teiligatur  continuata  in  fccundo  fine^ 
repctita  in  fccundo  matrimonio  funda-  aliacjprdfipnerupplentQiurcdcfc^luni 
tur  u  voiunt^oe  pruiibconlliCuentisdQ-    eiurdemexprcilionis  lounneiyAn^ltu  &(>[■• 

fiue  pnmum  n^trimonium  fuerit  vali^      Maior  difficulcas  cflct ,  fi  ftatutunu 
^  4fita ,  fiue  iQuali^um  •  Tercioquod  in-.    loquerecur  in  tcrminis  docis  expreTs^ 
fBUi»tur  CMP  mijkn  qualk^tiiMu ,  &;   coniUl?tW»vt  fi  dtqeret .  Quod  maritus 
condicionibus ,  cumquious  fuerat  con-    lucrcttix  vel  dotcm »  vel  partem  dotis 

ftituu  in  prinM^^quiapraBfivnituridcm  cxprcfsc  confiicucs  ;  cum  iU^  dos  con- 

coi^raaus  cumeiuAempa^s^qual»-  tiOKa  in  priniQ  matrimoiuonon  fic  ex« 

tatibus  renouatusi  /.  item  ijMritwr  $.  qni  prefs^  ,  fed  tantum  praeTumptiuib  rqK- 

imfiet9  ff.  Uteati^ziias plurcs  extenfiones,  tiu in  iccundQ  ?  Paulus  de  a^ro  int.fi     j  | 

&  ponnuilas  etiam  limitationes  profe-  wttier  diuerfit^ « j^^jjf^/oikf.  matrimon.t  ^^^gj^ 

^UiCur  jMRnri UngelMsBcffim  traU.de  do-  Rjuiws  canf.6.  col.  5.  imi/.  5.»  renfertmt  in  £uxMe.« 

fr  eMf.S.  i  mm.ix^.  i  n«m. i  jtf.  ,quenu  hac  hypothcfi  Ilatutum  de  lucro  dotis  doris  fb- 

tuconfule^  cxprdfacnonhaberclocum/rum dosilla  ruriimlo- 

AmakTIO  X.  Ia  fuppofitioacaqittirft  nonficcxprefla«^<iuiiuaxacpr«fum- 

lbtiititmdifponat,quodprsideoedenie  pu,qiilacumflacunnBficcorre<^rium  ^^^J  t^il 

vxore  fine  libcris  commumbus,maritus  mris  commuais  dcbec  intclli^i  firi^f^  mcIocu 

m  2     lucrecur  vel  cotam  dotem»  vcl  parcem.  fecundum  verborum  propriamt^Q  ftrtc-  ^(^mj  ,q 

St.ntutu  'P^^"^>  locum  eci^  habet  hoc  fiacutum  tum  fignificationem  1^^»  cerc^  opinio  doce  pi^ . 

4e  lucro  in  doce  fic  praefumpu ,  quae  fcilicct  ex  actcncorigorciurisviaeturadmicccndai  fumgcs  ^ 

dotis  h.i-  praefumpcionc  iuru  fuppoaicur  rcpeciu  fcd  actcnco  fauore  docisf  quem  iura-> 

bcr  locu  m  fixunda  iiiatnnpnio  ,  qua:  fuerat  maxim^arapleduntttrt&anpUaatflDil 

conftltuti  in  primoTaiilusdeCafiroconf.  improbabilcm  reputaranetiwcontra- 

^^t^'  .6o.mim^.Ub.2..&in  ifimtUierdfMcrf.f.  n^mopinioQcro .. 

delHcrodotisaM.       Sedouid  fenti( 


pl0t.matrim.tRfiUaidusdelMcrodotisqj.^.  Sed^uid<entiendumfic,tfiflaeucum 
contrA  Tb^miiMi  4C  ("ga  dtiis^iif^  lo^    4iipoiieret,quod  maricusinca  hypothe-  < 

.  .    ^prwlecedcncuB  vxorisiinclibcn^com- 
IfcatiQneme^eQdediioni^itililtilni    «uinibus  aoquirem  vel  toum  doma..  - 
a  iure  prKTumpca ,  feu  qu«  a  iure  cen-    promilTam ,  vcl  pa  rtem  docis  promii^:,  ' 
fecur  r^ciu  m  fecundo  macrinionio ,    an  ulis  difpuficio  fc  cxtcnd<:ict  ad  ac- 
quamuis  in  cclcbracionc  ipfius  nihil  de    quificionem  docis  prasfumpta:  in  illo  fe- 
Eftpr»»  eafuertcdidum,cilproprie>&inrigore    ni ndq immiiinn in  i  >jeganc  RidMdui 
pii^fit  in.  doSiL vc  iati  probac  lomnes  .At^elus  Bofjius    4  l^idk  it-  iaero  dftts  q.  ji6.  >  Tbamtfiin  «fc  . 
jI^"^  tifldfij.rff  rfotcc.3,. ».71.; necobftat,quod    verh.dotis,&corred.mi.ix.,Carpmmsad  .R<?fo'«i- 

^****      aausprobandiinbacky^QChefifitprse-  ftatfa.Mediol.c.ij^.nu.X7^,ci,ritk>ne,  ^'"scifii 

fumptus;  namcxhocnaninfertu^-^quod  quia  dos  a  lcge  cooftitutavnQnintelligi- 

ipladosn6fitproprL^ulis,ficutiquauis  turdosproau&»&inrigorenomin&.^ 

conftitucumpofii^iDriiuiifitmQdus/eu  dQU8prQmifli»veiucdQ8promiflia,at>ho- 

a^uft  fafttM  a  lege  tr^inibendf  ^fi*u  ac-.  mine,non  prjefumpu  a  lege .  Sed  con- 

quitendi  poffclfioncm ,  non  propterca_.  trarium  etiam  proVabilc  cgo  arbitror  , 

tollitur ,quin  ipfa  poifdfio  pcr  illud  uk  ^hpqcciamob  Ciuorcm  eiufdem  dQCis« 

du<la  non  fit  propria ,  &  vcra  poCfeffio.  quc  naximc  priuilegiau  eft ,  & tn dtt- 

pcrtcxtum  in  Li .§.1 . ^.de precario,ergb  biofcmpcr  facicnda  eftinterprcutioft<* 

noQ  eft,cur  ft;y;utum  nondebeat  habe-  uore  ipfius  irs^Ju  Ut.  2?,  comL  j4a.per 

re locum  quoad  acquifitioiiiem  ipfius  ,  t^mn,  S^ellius. in fumnm,diuerf. traS. vtl, 

vel  quoad  totum  ,  vcj  quoad  partem_.  1 .  in  verb.  Dos  num.  6^  verf.  quod  in  dubio 

pracdecedentcvxorc  fiKlibcn&ium-»,  /irmprr  pociifiqLUfUi.^^niudosctiamtadti^  . 

difpQfitmoemcittfitemilltivci.,  a  legc  confUtutaintdligaturettamdiM» 

^Sohitar     Ncquchic  audicnduscft  PbiowrHwrfe  promjfia,licccnon  iu  propric  jficutifi. 

iniUnria  lHarodotisvnb4otis,& corrcd.Hj.i^4\iai^  ^tpc(Nniiitiiabiiamine^>l^^^pg^ 
dicit,quod,quanddflattittmila|i|itar  .  ,•■  .. 

dcawitit,  dcwty  mnifiilnin  imiiiiaimi^ 

PRJB- 
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Quoroodo  taxanda  fit  dos  pr<efumpta , 
quando  non  conftat  dc  ccrta 
quantitatc  conftituta . 

S  r  M  M  ^  R  1     M  . 

Inetrtitudo  quojd  quantitJiteni  non  vitUt 
contraSum  dotis  in  ifftns  confiiTHtione^, 
fccHs  in  folut  lone  dotis  iam  conflituta .  i . 

Mulifr  nnhens y&  promittcns  dotcm  fimpli- 
citvr  mjrito  nMlla  expreffa  fpecie  ,  nec 
t^H.mtitcue  non  intelUgtttir  omnia  fua  bo~ 
na  darc ,  &  promitto  e  in  dotem .  x. 

iliitutum  Mcd:oU}i! circt  hoc cxponitiir  . 

Limita,n'>fi  cor.fuetudo  rf  ij  lonts  Im  cxigat.  4. 

Aiulier  nuhcns ,  &  protmttcns  mjriio  in  do~ 
tcm  bon.x  fni  ,  probabiltus  prnfumttur , 
tfuod omn!.t  boiui  fuji  in  dote  confiitHerit.<^ . 

Sh  promtljio  fic  cor^epta  non  trahitwr  ad 
boHafutura  .  6. 

Trobabilius  tdincn  trahuur  ad  nomina  dcbt- 
torim  .  7. 

Scntentia  aficrcns  m.ir:rum  in  hac  hypothcfi 
non  pojjc  agere  aducrfus  dcbitonm  ,  nifi 
pofita  cxpreffa  ccjfionc ,  8. 

Tr^ferturfcutentiaoppofita.  p. 

Dostanflititta  k  primo  m.trito  ipiobili ,  vcl 
fene  vxori  nob:lt  ,  &  iitucn:  iniclUgititr 
repetita  fccuiido  marito  ,  fi  in  frcundis 
«uptfis  aiiud  e.vprcfshtoii  fHCrttdulH,  10. 

^egulaadiaxandam  dotemquoad  qu-intita- 
tem  .  II, 

jittento  iure  antitjito ,  quando  dos  prjtfumi- 

tur  confiitifta  ex donatione  propter  nuptias 

quantnas  dotis  tax^nda  esl  ad  normam 

eiufdemdananonis  .  ii. 
.Attento  iMre  mudct  r,o  taxada  efl  ad  mrmam 

dotis  iwertx  .  i  j. 
Dos  incerta  '^uoad  qujutttatrm  taxanda  rfi 

arhnrio  bom  virt  attentis  ejualitatibus 

contrabentium .  14, 
£onfuetuio  loci  posejl  etiam  effe  regitla  ad 

taxandam  dotem  .  i  j. 
Vbi  dosincercatJX.ititnoHefl  viuente  v.xare 

taxari  debec  ea  defimtta  ad  normamprt- 

diiiarum .  irt. 
J^r  maritus  intelligttur  habcrc  ius  tn  eadan 

die  promiffionis  .  17. 

POceftcontingerc,quod  inomnibus, 
vcl  in  aliquibuscafibuscnumeratis 
n\  praeccdcnti  prasnotionc  ,  in  quibus  a 
iurc  praefumitur  dc  docc  conllituta_., 
quamuis  conftct  dc  eiurdcra  taciu  con- 
uitucione  quoad  fubftantiam  ,  noncon- 
ftci  tamen  de  cadcm  quoad  quantita- 
tcm;idc6  przfens  titulus  inftituitur,  vt 
ccrta  rcguia  priefiniatur  dc  congrua_, 
uxationc  ciuidcm  quanciutis . 


Contraaus  X  Vr. 

Pro  quo  aduerto  ratione  inccrtitutfi- 

nis  quoad  quantitatcin  non  vicancc 
traftumdotis  in  iplius  conftitutfoae, 


con- 
nc 


mulicr  rcmancat  mdotata ,  licctcontra- 
rium  fit  in  folutionc  dotis  iani  confti- 
tutae,  nam  tunc  inccnitudo  vitiat  ficut 
in  alijs  omnibus  contractibus  Ma^onius  f 
decif.  Luccnf.  1 1 .  w».  j  i  .,&  51.  citm  addit.r-  Incertifn 
quod  potiilimum  vcrum  cft  de  iurc  ca-  doqucwd 
not\\CQ  Mexander  conf.  158.  ««.  S.iii.^,,  qu.tnrita" 
jircliiDiaconus  in  c.funt  nommlli  n.  x.  vcrf,  tem  quo- 
/jrffa/j4  i.o.i.,vbihabet,quodde«qui-  ^  - 
tatccanonica,non  obftantc  mcertitudi-  trndlum 
ne  adkus  valeat,&  agipoflit,  vt  dccla-  jotis  . 
retur  arbitrio  boni  viri  ruxta  qualiu- 
tem pcrfonaE,&  patrimonij,qucm  miris 
Jaudibus  UD.  profcquuntur,  &  ^nto- 
mus  de  Bittrto  in  c.exparte  nu.  7.  de  cenftb. 
dicii  cfte  notabile ,  &  pcrpctu6  mento 
tcncndum,  &  kqximnur  Vanormitanus 
inc.  \.nu.  <).dedectm.,^ff{icius  dccif.  j^j. 
m.  10., ^ntottius  Comexvar.  tom.  i.  c.  1 1 . 
C0/.4.  verf  aducrtendum,Rcndiiia  inprompt. 
rccrpt.  fcntent,  tom.  \ .  tit.  100.  k«.  7.  po- 
tiilimuin  ,  quando  inccrtitudo  potcft 
rcduciad  ccrcitudincm ,  fiuc  per  conic- 
(fcUras,  vci  aliquo  modo  Caldcrimisconf. 
5ii.  aliasconf.  6.  dc  priuUegt;s ,  Romanus 
coiif.  188,  tn  cafu  nu.  ^.,&tf.. ,  Baldns  coiif. 
iSS. per tottimlib.<f  .,quod  ctiam  vidctur 
dccilum  a  Tapintano  tn  l.  cum  pofi  §.gcncr. 
ff.de  iure  dotiitm ,  &  licct  contrarium  vi- 
dcatur  ftatutum  jt.^/fjfjn(yro  Impcratore 
tnl.i.C.  dcdotis  prow///ionf  ,aihilom:nus 
diccndum cft  hunc  tcxtum  in  l.  \.c.dc  ' 
dotis  promiljione  ,  nihil  cuinccrc  quoad 
etfcotum,  ad  qucm  allcgatur,  quaiido- 
quidcm  in  co  non  dicitur  ,  quud  vxor 
non  obligctur  ad  dotcm  ,  quia  inccrca 
fu  ipfiusquantitas ,  fcd  quia  tunc  non-< 
tadacllaiftualispromiiHo  ,&quia  con- 
tulcrat  difpofitioncm  ad  futurum  ,  6t 
foium  dixcrat  fc  in  futurum  promilfu- 
ram.fcu  c6ftituturam,prout  rc£tcnout 
Ticch.irdus  in^.fi  fcnptum  Infitt.  de  inutil. 
fiipui.a  nitm.  14.  ad  15, 

i)cio  Harmenopoium  tn  promptuario  iuris 
lib.n..  m.S.conari  cunciliareicxtus  ind. 
l.  cum  posi  §.  ^ener.  f}'.  dc  inrc  dottum ,  vbi 
vidctur  dici ,  quod  cx  incerticudiiic_j 
quantitatis  non  vitiecur ,  ncc  rcddatur 
inucilis  conftitutio  dotis,cum  tcxtu  /Vt^ 
d.l.  1 .  C .de dotis promiffionc  ,  vbi  videtur  Ql'o™0: 
cx  taliinccrtitudincmfinuari  rcddiinu-  ||'j*r^,°ll^fl 
tilem  per  hoc,  quod  in  hoc  textu  l.i.C. 
de  dotts  promif.  dos  inccrtaquoadquan-  rusoppo". 
tiutem  intelligitur  promiUa  ab  eadein  fm  . 
vxorc ,  qujE,cum  poflit  hasc  quid  mini- 
mum  dando  fc  libcrarc ,  pcr  conlcqucns 
dotispromiflioab  ipfa  fadU  ftne  ccrta-< 
quanciutcrcdditurinutilis;  inillo  vcro 
icxtu  ml.cHmpofi  dosquoadquatitatcm 

inccr- 
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t  inccrta  intclli^cur  k  Pacrc  ciufdc  vio<  ^«»/41$.  mfKimdo  dubio  vol.  i .,  54/«/«  ^}^' 

rll|iR)niifla,qui,  cum  teneacur  dotarej  mbutrMjte  dote  part.  6.  princip.  prinile^. 

iuxta  rocxluin  Ucukitum  fuarum  ,  ac    14.  nu.  5.,  CnrtiMSIuniorccmf,  168.  nHm.\. 
iumdigniutemiuancicxQificiopatcr-      iuxta  iicacucum  A^cdtoiancafc  in  c. 
no»KnecurexviiUiuspronii£GonMred-   45^ti«/.i.,ridetarhocindid>itatnflij  • 
'  dci^e  quodamodoccrtam,  feu  vcrifirai-    cumincoftatuatur,quad»tfji/i/,iifc<'j(/tf  - 

^  km  <]uantiC4tein,CU<n  iila  proiQii&o  re-    intelligatur  day  tn  datm  dat*  ,  nifi  exj  HHiS' 

dpiat  interpretadonem  a  fitculeitibus  frefticanftimiftVit^iff^etttt&lepfimit  yiaite. 
*[  •       ciufdcmparentis,  &  a  dignitate  mariti,    qua:  ccrtc  verificantur  in  prxfenti ,  vbi  cundtim 

;  iicquc  ractone  OQrundemredditur  ^uo^   Auiicrnuiiam  expreflam  quanciuccm^  hoc  cx- 

(i.  duiodooerta,&noainacilit,necvitio-  nec  fpeciem  pro  doee  ooQftiiiiit  6k.  Loh  F°"itnr. 

la  fa .  Scio,  inquam  ,  ficcanari  vtrumquc    qucndo  iam  dc  iurc  commum  . 

texcum  conciliare  i  fcd  gracis  onmui^      frobacur  primoaiIcrcio,quianuilibi 
hoc  fubccrfugium  arbicror  inuencum,   probatur*  <|tiod  mulicr  nubcnsnon.. 
fay     quandoquidcm  promilfio  fiue  a  Patrc    conftiruta  ccrw  quantitatc,  vcl  fpccie-»  Ex  nidla 
udta,fiuc  ab  ipl4  vxore  fcmpcr  inccili-   pro  dotc  intelligatur  omiiia  fua  tx>iu  b** 
RmTfnl  '<:'*''>uxu  Caculucispromictencis«8equa'-  dedifle^vel  pro  dote  promifiOe  Glcft  inl. 
eelljgittir  l't*tcm  pcrfonarum  contrahcntiura.ncc    muUer  hona  m  p-incip.ff.  de  iure  dot. ,  ybi  "  * 
fi&npta  verum  elk ,  quod  ipla  mulier  crogando    eciam  dicit  non ciic  m  iioc  audtendum 
mOB» .  yidminimum, quando  ipfa  promint,fc    Ariilociiem,  yiiaiiiigkgMi fiindaniMitn 
libcrct  ab  oncrc  fc  dotandi,  cum  dos    hocafl'crit,qumiinmQQQntra  cexcum  iH 
dcbeat  clk  uiis ,  vc  dcfcruiac  oncribus    l.fin.Cjie  dimrt.,  &CCQncra,texCUm  in  §.fi 
m  iti  imonij ,  vndi  in  hoc  cafu  eft  uxan-   vumMtltJewKft.,  vbi  nunriianBium.^e 
daarbitrioboni  viri,  veliudicisrclaciue    ccnfctur  rriam  finc  dote  »  qaamiiiamu» 
ad  facultates,&  dignitatem  contrahco-    liermacrimonlamoontrahens  bona  ha^  > 
tium;namquoticrcunque  actusconcincc    bcat ,  crgo  non  cft,  vbi  non  cft  cxprcC» 
aliquam  quaiiutBm,ex  qua  pQiUc  ccrci»  fum ,  vc  uUjcUi^Cur  omnia.  bona.  iiUi^ 
lleari,nondicicariiioertas/.vk'4«Mre«ini  oontulifleindottm. 
fin.princip.  ff.  de  verb.  oblig.,  &  l.in  teiia,-       Secundo  ,  quia omniabomi  in datt^ 
meiuaffjie  condit.f&demm^.y  \\\;i.3k\xvasx   bypochcfi  ncc  vcniuntex  gienireliio^ 

f>romtflio,dc  qua  hic  agtcur,  poceil  veri-  nec  ex  verim vxoris prqmioentit,  necei  »|- 
imilitcr  rcddi  ccru  rclatiue  ad  talcs    prasftunpraciufdcm  voluntatc;  noncx  gjj^JJ^ 
£iculuccs, &dignitaccm,adeoq,6cc.>&    gcnercfuo  «quu  exaacura  iuajidos  n^n  tni^ihi  , 
liacpoci(fimumverificacur,quandoagi-   cxigicccmllicuiinomnibaabaimvnafi  aecezvo 
turdc  caufa  priuilcg^iata,cuiuf"!nodi  cfl    cuiu  iura  cidcm  pcrraittant  parapher-  lunratc-» 
caufa  dotis  in ordinc  ad  bonum  puhii-    nalia,&  aUa,quznoncddunc  fub docc,  pi^ftx^P 
c;un>  ne  vxores  indoucx  remaneanti  &:firuitra  infticuereturqufilioiqufnam 
atiqiitanulla  fj<^a  diffcrcntiaintcrpro-    bona  finc  indotcmconfticuu » U  ex  ge-  '^***'** 
OitiBonem  fatilaiu  a  F.icrc,vel  al)  cadcm    ncrc  fuo  oauiia  bona  vxoris  venirentj 
vxore  proccdunt  nonnulli  cum  loamte^  Nonez  verbtspromiccencis ,  qnia  lice 
,4»gdo  Boffxa  traB.  dedote  c.  8.IW.  I  ly.       folum  excenduntur  ad  doccm  confti- 
As&aR.xtu  I.  Mulier  nubcns ,  &  pro-   fttcndam^inQn  autcm  ad  candemconili- 
minemfimplicitirj&ingcncrcdoccm   tuendam  in  onmibus  bonis ciiifilem # 
2      raarico  nuUa  cxprcfla  fpccic ,  nullague    Non cxpradumpu  volunucc,  quia  nc- 
Mulier  quantiutc  non  ioccliigicur  promiifiiTe    mo  prsfumicur  adi)cere  vincuium  fuis 
milMns,  omnia  fua  bona  in  docem  iMiaitsAiige'  bonis,vbinonteiieciir,iiecdoiianopia»« 
&  pro-    lus  Bc^iustraB.dedote  c.  S.mr.  i$.,Ba&u   fumicur,  vbinonprohacur, 
■w**"»   ij»  i./iffl.  n.H.C.  de  fcnt,, ^fn* fine cert.  tpia»-      Tercio,quia doseftquid  fii<Jtipcr  ccx-  Dos  cft , 
2?JJj  time,Sdi€eminl.  i.p(^iprincip.ff.folue.    vam  inljetsf.if  e^.dtmnMt.,{cdh€t3.  *>'d 
titate  n6  motrimou.,  Taleotus  de  dote  m.  %7. ,  Tba-   oon  pKcfumuntur^niA  probentar/.f)be-  «'» 9"°** 
int clligi-         de  lucro  dotiiglof  i  o.  ».49.,  Maiuiea   cimfi,  f  fin.  jf.  de  pnbliean.  Confirnucur,  r^S^ 
tut  om-  de  tattt ,  &  ambig.  canuent.  lib.  1 1.  tit.  i      quia ,  quod  cft  variabile,non  praBfiuni- 
nia  iua-.  w,  10.,  KoUndttsdyitUedeliittoiiuitq.^i,    curxfcddoscfl:  variabtiis;,cum  aperfonis 
5*^*'"  nH.%.,& fetfq.,Carpanis adStatnt.hkdiol.    pollencibus  sequis  iaculucibus  modo 
2*^^  f.  i$»8.iHiiB.i<5i,,  quidquid  cx  aducrfo    minor,  modo maiorconfticuacur,  ei^ 
jUJg^"  6.ixct\Blt,B«rt^siniHreMdierbiAensam'    non  praefumiccurper  c^quasnoucCMniv 
plum  patrimemm  tf.j.,&  inl.fi  mntier  Mk.    is  /.  i .  ^Je  contrab.,  &  commit.  fttpU. 
X.  f.  de  inre  dat. ,  &  in  l.ft  coitflante  q.  Qiiarto« l.fi ego  $. datisff.de iwre  dot^  Afia  ihb» 

friaeif.  a,  4.  mm.  78.  f.folut.-matrimon.,    vbi  dicicur ,  quod  dotis  cauiaaccipere  ex  qtubug 
•   •        ,/itexanaerconf.i^.inprineip.vol.^.,&  debemusea,quxnobisdancurexprefsi, 

conf.izz.m.^.,&p.vol,y.,Iafonin  auth.    hocautcmnon  intclJigitur  in  dotc  fic  J™''*"**» 
frsterea»»iz.  C^vmHvir^vxer^gMm   ptonuilaindefinite^  &  iimpiiciccr  i  Ne-  * 
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^uc  hicaudifdi  runt,qui  dicunt,quodj 
quando  vireflctdigaus  rantad()ic,iuu- 
iier  cidem  nubcns  tacitc  pracfumatur 
omnia  lua  bona  in  dorcm  dcdiHc ,  vcl 
promiiriflc ,  quod  vidcntur  colligcrc  ex 
lcxtu /« t.dotcm, cir /« l.'T>iMHs  i. if.de iure 
dot.  y  &  in  l.rum  mM-itus  §.  Tttius  ff.  depa- 
(iis  dot.  ,&  inl.  in  hit  i.  vxor  ff.folut,  mit- 
trim.,  quod  ctiam  vidctur  cxprclsc  di- 
Sifse  Bartolus  ia  l.fi  cor^ante  in^.  <{.  5. 
ff  .foMt.nutrim.  arg.  texiustn  l.  quxro ,  & 
j .;       /.  {tuc  ^cueraiis  ff.  de  iwrc  dotium ,  Baldus  in 
i.fin.vcrf.fedqnidfttradtdtt  C .dc fcnt .,qu£ 
fine  ccrt.  <]H.inttt.,  &  in  l.ft  dntc  nuptias 
col.  I .  /f.  f>!ut.  tnatrimm.  Non  inquam  , 
audicndi  funcquia  ad  ruinnKim  potcll 
cxigcre  maritus  dignus  luxu  facultatcs 
vxoris ,  &  iusca  propriam  dignitaccui 
non  aliter,  ncc  quid  diucrlum  potclt 
eonicckari .  ,'\diilud,quoddn:itur  tnl. 
d9tcm,&  i^Ds.iu^yCu  ali}s  iuribusailcga 
tis,dic  nonobclic,  quia  iUa  pro^cdunt 
dutaNatdcdocjconltituta  inpniHo  ma- 
trimonio,qu.uiJ,vbi  aliud  110  lucric  cx- 
prcfsumjvoi uni:  inua ria tani  rcpcti  1  n .'c - 
ciido.  Ad  illud.quodaddijcicur  cx  Har- 
tolo  in  d.lfi  ronff  j«fr,  dicttiduiu  c(l,quod 
ihi  rccicat  al  iorumopinioncm,non  1  uam 
Itatuit,  vc  notat  Kolauiits  a  f^Ullc  d.q.fi. 
•vcrj.i.  nonobfiant  .  Minus  oblt.lnc  c:l., 
qua:dicuncurjr^?.i.'/''.c»-o,  l.fitc^^cnc- 
ral!s,qau  vc  bcncnorat^iV.v.iH:/iT  coiif. 
144.C0/.1.  x,'o/.5.ibilblum  dicitur,quod 
mulicrminor  liabcns  bona  ,  ^icurato- 
r c  m  poau  pc tc  rc , V  c  li  b  i  conl t i  t  u  a  c u  r  doi 
iuxia  proprusfaculcatcs,6(:  d;gnitatcm 
propr;ani,6i:  marui,  non  auccni  dicicur, 
quod  videatur  oinma  lua  bona  daroj 
ni  iruo  indo.i.in  .  Kciiqua,qux  dicun- 
tUi  cx  iJjUtt  i.t  i.fiu.f^.  dc  fbu.  ,  (juxfinc 
ccrt.  ijuant.  noii  tiaiicnt  ccrtuin  tunda- 
mcntum  in  lurc . 

Limitanda  camcn  cll  hxc  afscrcio  in 
cafu,quo  luxta  :onruccudmcm  rcgionis 
4     mulieromiii.i  ruaoona  cradcrc  folcat  m 
Liniit.i,  do:cm,quij  :j:ic  voluntasciuldcm vxo- 
nili  con-  ris  intciligcretur  rcguUri  ad  nornum 
ciuiUcm  Oinfuctudinis  Holandus  a  1'ailc 
d.q.^jl,  injiu.,  Haiditsin  attth  rcs  ijuxcoi.t^. 

.  commttni*  dc  Itgat,,  (^urtius  Jiimor  tn 
dHth.pr^tcrca  o>}l,^.verf.  teriio  liMiiaC'. 
viide  vtr,  &  vxor  . 

AssBR  rio  U.  Mulier  nubcns,  &c  pro- 
mitiens  marito  in  doccm  bona  fua  rme 
Miilicr  ali.i.impiiationc  probabiliuscft  ,  quod 
proniir-  omma  boiia  lua  in  doicm  conftituerit . 
tens  in_.  Confcntiunt  quocquot  fuftincnt  in  ma- 
dote  bo-  ccria  dotaii  propolicionem  indcrinium 
fiia_,  ajquiualcicvniucriali  Francifcus Molinus 
"i™'  de  ntu  nitpt,  lib.j,  q.46. num.9,  ,caq;  ^U- 
ni.n  pro-  xandcr  conf.i6.ntim.^.lio..^. ,  1  ir aquct.de 
mifilTe .    retraSlu    x  .giof.  1  j.  mtm.i .,  Surdus  de  ali- 


ftietiuio 

regionis 
hoc 


cxi- 
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Cur 


mentts  f/f  .5 .  q.  i .  num.  1 7, 

Rationcm  ex  eodcduco,quia  indefl^ 
nita  aequiualct  vniucrlali/./i/«-jt/fiwx4. 
ff.de feruit.  vrb.prxdtorum  l.  fi  ita  reliSum 
l . piuribus 44.ff.de legat .z.l.fi piures  p8 .  jf . 
dclcgat.  j.  l.ftquis  filio  §.  i.  ff.de  tcflam. 
tutel.  c./olitx  demaior. ,  &  obed.  c.  quia 
circadcpriuiicg. ;  hocquchabct  locumiii 
contradtibus  ,  &  rcnunciacionibus  , 
quando  vcrba  funt  apca  comprchcnde- 
rc  Kamanus  conf.t^  1 .  ciariljimi  dicitur  w.y . 
vcrf.  refpondctwr  ,  Cardinaiis  Scraphinus 
com  i.  I  ooS.nu.x.,  f^ardttialis  Tufchus  prati. 
concl.  tam.4.  lib.  i .  concl.S6.  uum.  xo.  itcm 
in  a  1  imentis  ^lcxattdcr  conf.  171.  viro  pro- 
ccjjuniim.^.,  &  5 ,  vcrj.  fupcrefi  itb.%.,  Car~ 
dinatisTufci)us  d.conci.yd.  num.i^. ,  Frnn- 
cifi tis  Moinuis  dr  ritu niipt.  itb.  j.q.^.6.m. 
ix.,Scbajli.in.  Mcdicus  d'.'  rc^.iurts  re^.i. 
num.j.v.vf.  alimcniorum  fjiitarc  ,  quibus 
cKcoinmuniconfcnruiequiparaturcau- 
fa  dotis ,  adcoqi  pariformitcr  in  ca  pht- 
lufophandum  clt . 

Scd  hic  immcdiacc  oritur  dttticulta'5, 
an  in  b\ pothclipr^rcntis  alscrcionis  tra- 
hatur  iila  di:'poiicioad  omnia  bona  non 
folum  pr.c.cntia,fcd criain  futura?  Ui- 
cciulum  cil  indubitati  iuris  cfsc,  noru. 
trahiad  liona  futura  ,  ncc  illa  compre- 
hirndcre  IIotomanusdlfp.de  dotibus  inq.  de 
dotc  congrua  arg.  dcdtitlo  cx  l.fi  ita  7,  ff.  dc 
aur.,  &  arg.  ieg.it. ,  vbi  intclligitur  lcga- 
tumdceo,  quodtcllamcnci  tcmpore-» 
fucrit  incogcncrcrcpcrtum  inbonis  tc- 
ltatoris,quodmagiscontirmacur  cx  lila 
dcmonltrationcffJfJ,  qu*  prxfcns,  non 
f u t u r u m  ccmpus  ofte ndi t .  Hotomamts  in 
drfp.  dcdanat.  in  q.an  donat lobonorum om- 
mtim  rrnr jfMtquc  hxcomnia  in  vniucr- 
f u  I  n  a  m  p  1  c  dt  I  c  u  r  loanues  ^4 ngciits  iiojJiHS 
tr.itl.dc  dotc  f.S.num.ii  1 . 

Scd ,  anin  iiac  h\  pothcfi  cxtcndatur 
adnomina  dcbicorum  ciufdcm  mulic- 
r is .  N  0.1  n u  11  i  a p u  d  latiticam  dc  taat.,^ 
ambig.  canitcnt.ltb.\  j,  f;f .19. arbi- 
trancur  in  ea  dationc  non  comprchcndi 
nomjiia  dcbitorum,  nilicxprcfse  eis  ccf- 
fcrir,  co  quod  ,  fictiti  bona  corporalia_» 
non  tran^fcruiuur  finc'  tradicionc  per 
tcxcum  t.multcr  bonaff.de  iurc  dot.,ita  nec 
nomina  dcbitorum  non  transferantur, 
nifi  ccllionc  /.  vit.  in  prtncip.  ff.  dc  donat., 

l.T,.(^  .deaU.,&  obltg.,  aiqucita  in  par- 
ticulari  incaufadoiis  vidcntur  fcntirc 
,Akxander  conf.  iix,iib,j. ,  Tufciis  vcrb. 
Dos  conct.jz^..  num.  17. ,  Ralandits  i  yalle 
dc  lucro  dotis q.Hi.  num.  4.  ,'Meuochius  de 
prxfimpt.  iib.}.  pra:fumpt.6.nu.if.p.,& aiij. 
Nihilomious,&:nomina  dcbitorum  ve- 
nirc  in  tali  datione  probabilius  tc- 
ncndum  cft  Baldus  Kl^iicllus  dedotepart.6. 
prtuilf^ ,7 1 .  mm.z.y  loanncs  ^ngclus  BofjiHs 
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Dc  Dote  I.  Prxnot.XV.  ^7 

tradJe  dote  e.  8.  nm.  1 1%.  mfine ,  Ruiniu  flacur/e  dc  £i£to  vidifTc  in  muliere,  que 
conf.^^.  col.pendt. ,  &  inv<d.%.  Racio  tranfiuit  adfccundavota  nondum  cxa- 
ex  eo dcducicur,quia>  cum  quis  difponit  €ca  dote  ab  hasrcdibus  primi  mariti^vt- 
dcvaiuernsruisoooisinterboiaaniobi-  rum  (ecundum  ^iflccontra  haaxde$ 
liacontinenturaAiones:ldt]la,  &mter  non  alitcrfo^  ubt  ccfsioneper  vxo- 
inunobilia  etiam  atf^ioncs  ad  illa  per  rem  cxfola  praBfumpcione ,  quodiibi 
tcxtum  ial,fisd  refoittendM»  c.  de  prMt.  vxoc  fecuado  nubeos  nupiferit  cum  ea- 
w/ifgr. iater  aAiones anton oompuian-  dem  dote.  Quidiamianaccoatrouer- 
tur  etiam  nomiiia  debitorum .  Adea,    fia  rcnticndum?  Probabilius  arbitror, 

3u«ex  aducrlb  oppooebaanirjdicea-   compccere  etum  cttrcitium  aiftioofs 
um  eft  b  caufa  dods  tllam  cdfoaem  aduailrs  eoJHem  debitores  finc  vlla  oef> 
nominis  debitoris  non  requiri  cxprcfsc,    /ionc  loanncs  Angeluf  Bofjius  trdH.  de  dote  9 
fcd  lufiicieat^haberi  ex  co,  quod  om-   r .8 .  num.  1 4 1 .  <n  jin<,  &  num.  i  jp. ,  R/unut  Pr^fei tur 
nia  bona  Aia  vsordederit  tndocem , in-   eoi^.$7.nHm.zy.,& feqif. , UemOHm  W. j.  kntcntim 
Sofuuh-  ter qui  vcnit  illud  nomcn dcbitoris ,  &    depr^fumpt.  prjefumpt.6.  num.^i.  ,  &  ra- 
tar  tAtio-  ficuti  Dcr  iolam  docis  promillioocin^   tionem  rcddic  idcm  laatmes  ^Axgelta  Bof-  *^ 
^ opp^  cttam  une tradidone  veniunt  in  doce^  fimibejeit.mm.i^p. ,  quam  nosfupra  in-  ,,1^ 
P^^jy""  bona  promida  ,  itactiamfinc  cclfionc    finuauimus ,  quia  fcilicct,  fi  cxprcfse  eauu 
veniunt  nomina  debitorum  ,  &  iicuci   vxor  ooauna  dcbitorum  aisignallec  in 
mulier ,  quaodo  cxpreTsi  dac  m  docem  docem,oompeierec  mariio  fine  alia  cef-^ 
nomcndcbitorisjin  maritum  transfcrtur    fionc  a<ftio  vtilis,  fcu  cxcrciciuma^onts 
ipfo  iurc,  &  ftne  cefsionc  adiio  perlooalis   pcr  tcxtuni  m  l.Meuia  ff.folut.  matrimm., 
contra  hxredesprimi  mariti pier  fe4rr«M   &l.<fa.CMpaS^€9mm,t  &d.L%.  C.de 
inl.i.  c _de aB .,& oblig.,  '\t3iCtum,t{\im~    aSion.,  c!r  oblig. ,  ergo ,  etiam  fi  tacici 
du  t.icitc  fub  communi  appellatJone->    contuicric  fub  comprchenfionc  oin- 
bonorum  illud  nomen  dat  in  dotem  in    nium  bonorutn  ,  inccrqusccrcc  con- 
mahcum  ipToiurea  &  celsioae  craosfer-    tincntur  nomiiu  debitoruin,cidcmma- 
tar  a£liiop«rfonalisadiUttdaqttiataciti,   ricocompctetaAiovtiHs,cum  eadem  fic 
&  cxprcfsi  cademellratio>&ittdicittia    virtustaciti,&:  txprcf&i .  Ex  quibus  duo  Hoc  eft 
XX  vulgatis  iuribus .  eoUigere  tas  cnc;  primum,  ^uod iniila  '"^'^ 

Sed  qttamnb  hac  vera  videancnr   datioae  omnium  hononim  in  dotem-^  dMs? 
^      quoad  ius,quod  .icquiritmaritusinor-  vcmantinfauoremraaritinomin.ictlam 
*  .  dineadboiu,  quxcaduntfubillono-    dcbitorumquoad  ius,quoddiftumfuic 
Smtentia  j^^^ debitoris,ad  qaaBfcitioectp(e<tebi*   in  pneoedenctnnfflero,1eaind«ffl,quod' 
Snhac*hv  tortenctur,  an  vcra  etiam  fint  quoad  ctiamcompct.uiusquckidadliorKrmvti- 
pochefi    adtioncm  aducrfus  ipfum  debitorcm.,    lem,  &:  quoad  cxcrcicium  a^onis  ad- 
aoa  poH  indepcndenter  ii  qnacnnquc  GeTsiooe   tterfascoidetB  debitotesetiam  finecK-    ji  r.^i 
fe  agere  vaidcdubiumcftapud  DD. ,  quando>    prefTa oe^uOflCf  quoddiAttmcftinpcm»-  . 
tnnritnm  c[\iidzm  Baidus  tn  c.i.§.fin.anmarit.fm>-  fenti. 

ce<<.xijfor.docec,quoda£lionoatrasfiin-      Assbrtio  III.  Si  vxor  nobilis  fiicrit 
nifi'!»"  datur  fincexprclfa  ccfsionc  ,  vtnot.itur    a  primomaritoignobi!i,&  fcne  in  rcmu- 
fj^Q^^  inl.fitt.inpnncip.ff.dedonat.f&inl.z.C.    ncracioncin  nobilitatis,  6c  luueniutis  jq 
ne«       dr<i^.,^o!>^iS4r.,  quinimroodocct../^/r-    dotata,&mottuoeodcm  primomarito  *w 

xmider  in  conf.  1  n.  cal.  i.  vol.y.  ,  quod,    tranfierit  ad fecunda  voca  alccri  nubcn-  ftjfuu4* 
ctiamfi  mulicr  fccundo  nubcns  dcdilkc    do  finc  vUa  cxprellionc  dotis,  probabi-  prinia 
mandacum  fecundoviroad  agendum   liuse^ttodeidemfecttndomarito&e-  manto 
concra  harrcdesprimi  maritiadcxigcn-    rit  rcpetita  cadcm  dos,  quae  fucrat  a  ignobilt^ 
das  qaafcuoquc  quantiuics  pccunix,    primo  conftituta.  Hancccxamalfcrtio-  ^  fi^Wi* 
&rcslibidcbttasexquacunque  caufa  ,    ncralacefuftinui  rom.j./airf/r.^flBlwff.  7?"*^^- 
quod  pcr  hoc  non  intc!!ip;.iCurCcfsifso    Xll^.de  fponfalibus  III.  Dijfq.i.f.p.  nimi.^. 
a^ncs^iedmandjtuai  dcdiflc,&aliud    vyfH«Af/i».f&ibinefcio,quopa^opro  inccUigi- 
eftmandare,&  aliud  cedere,  vc  nocant   eaoemalle^ui  Baldum^hifiiieUim partji»  tur  aepeb 
CUfa,&DD.inl.i.C.deail.,  &oHigat.,    pr/iH^.yi.nM».!., qui  tamenibidehoc  ticaie*.' 
Cmrtius tmvor  inauth.prstereaMm.  i    nt  cxprcls^nonloquicur,&alios,prO(lcibi«^*UM|<^ 
fin.  c .  vnde  vir.  &  vxor.  Concra  ri  u  m  ca-    qui  camcn  non  loquuncur  in  his  cemi- 
mien  in  docc  fuftincc  Baldns  HoueUui    nis,fcd  alijslonge  diucrfis^quod  noa.« 
tn0Jfdotepart.6.pnuil.ji.,^w^elHs,&    alia  rationc  contigifie  arbitror,  nifi  quia 
eommmiter  DD.ind.t.i.Cjleafi.,&  oblig.,    ab  alio  audore ,  qui  inordinat^  aliega-       . .  . 
iiocque  fipeciale  dfe  in  doce  coUigit  uic,fucrimdecepcus^nififorcevdimus 
idemBdMMrl^MirtfKrper  cextum  exprcf^    dicercquod  cos  ibi  allegaucrim ,  quia, 
fura  ind.  l.z.C.ded£i.,&  oblig. ,  cui  aflc-    cum  ibi  ioquatur  dedotc  prxfumpta  in 
ffit  oonpote  ccfponderi  9  quinimmo  xisr   iecundo  nuuinioaio ,  qus  inccUigituc 
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JWr  vxoreinconftituta  in  primo,ex  idcn- 
ticatc  rationis  tbrtcinfcratur,quod  in- 
telligacur  eadcm  rcpccita  in  fccundo  , 
quantumuis  non  fuerit  pcr  eandcm^, 
vxorem  ,  fcd  pcr  maritum  fcnem  ,  vcl 
ignobilcm  eidcm  vxori  ciculo  compcn- 
/ationis  conftituta  in  primo .  Exprcfsi 
tamcn  hanc  fuftinent  Kuima  fonf.58.  nu. 
Xj.f& fetiq.  f  Menochius  conf.fi^.  rtum.  i  j,, 
Joannes  tAt^elus  BoJJjhs  traS.  de  dote  c.  8. 
mm.  167.,  atque  inhocconuenire  arbi- 
tror,  quotquot  fuflinenc  dotcm ,  fcu 
augmentum  dotis  faftum,  feu  fadam-. 
a  viro  ignobili ,  &  fene  vxori  nobili ,  & 
iuucni  habcrc  proprie  rationem  docis  > 
fcu  au^menti  dotis . 

Ratiocx  co  dcducitur  prim6,quia 
illa  dos  fic  pcr  maritum  ignobilcm  ,  & 
fcnera  conmtuta  in  rcmuncrationerrLj 
vxori  nobi]i,&  iuucni  cfl:  propric,  &  in 
rigorc  dos,  &  licetaliqui  contendant 
docarc  dcbcrc  proucnirc  ab  cadcm  vyo- 
rc,  nonamariio  '^tticonf.^ii .num.t.y 
&  fctjq.  lib.<^.yS:ndus  conf. \ ^6.  nu. io.f& 
fcqq.fMiutici  dc  tacit.  ambig.  conuent. 
iib.ix.  tu.i').  num.\o. ,  CrdtiMius  difccpt. 
foreitf.  f  .1 71.  mm.  i  i.,  CiT  fow.i.  c.zj^.  nu. 
6^. ,  boc  amen  non  rcpugpac  pi-xfcnti 
hypothcfi ,  fccundum  quam  cadem  dos 
proueaiiab  ipfamcc  vx  jrc,quandoqui- 
dcin  cum  illa  dctur  a  inarito  eidcnL. 
vxori  titulo  rciuuncrationis ,  piius  vir- 
tualitwf  lupponitur  tradi  vxori ,  hancqj 
illam  doiein  pleno  lure  acquir^re  ,  &: 
pollca  brcui  inanu  tradcrc  mjriio  in_j 
<lotcm,quod  opcimc  conlidcrauit  /oan- 
nesUngelus  Bojfius  dc  dote  c.S.  nuin.i6^.f 
&  160. ,  a  quo  eciam  non  rccedic  Surdus 
d.conf.\ (^6. num.2,j.yOlofj  inc.i.de  aduit. 
&ibi  ^bbas  nu.j. ,  &  ficuti ,  fi  ipfa  vxor 
ano  citulo  acquiliuilTct  a  marito  illa_« 
booa,  iUaquc  cederet  indotcniuurito, 
haberenc  verc  raiioncm  dotis ,  cum  pa- 
rura  rckrrc  poilit  ad  hunc  effcdkum  ,  vu 
vno ,  vcl  alio  titulo  acquifieric  ab  vao, 
vel  ab  altccojduramodo  fint  bona  eiuf- 
dcm  raulicrij ,  ica  qu.imuis  acquificric 
hoc  citulo  rcinuncrationis, qui  ell  pro- 
prictraiislatiuusdomini)  a  remuncran- 
tc,6cacquifitmus  refpcilu  rcinuneraci, 
fi  poftca  cransfcrctinmaritum,  iUa  ha- 
beuunt  propric  rattonem  docis ,  fed  dos 
femcl  condicuca  primo  marico,vbiaIiud 
non  fueric  a^luin  ,  incelligicur  rcpctica 
fccundo  per  cextum  in  l.dotem  ff.de  iure 
dotimy  &ea  l.  Diuus  eod.tit. ,  &  l.  cwtl, 
maritus  §.  Titius  ff.  de  pa£t,  dotal. ,  &  in  l. 
penult.  §.  t/Aor  ff.folut.  matrim.  y&  in  l.  pojl 
dimrtium  ff.  de  iure  dotium ,  quas  iura.,, 
quamuis  aiiqui  intclligant  lolummod6 
in  ordinc  ad  idcm  matninoniuin,quan- 
dopoll  cUuorcium  inllauratur,cxcom- 


muni  tamen  DD.  conrenfu,intclligitUr 
eciam  in  ordine  ad  fccundum  matnmo- 
nium  dillin^lum ,  proiit  fupra  latc  cx* 
plicuimus. 

Ncquc  hic  audicndus  cftNacca  a(fc- 
rens ,  quod  illud ,  quod  proiicifcicur  a 
marito ,  non.habeat  rationem  dotis,  nc- 
quc  augmcnti  ciufdcm  ,  fcd  dumcaxac 
donationis  proptcr  nuptias ,  quod  pro- 
bac  iilo  argumento,  quia  titulus  dotis 
transfert  dominium  in  maritum,/.(/orc 
anciiUm  ^.de  reivendic.  res  autem,qua: 
cft  marici ,  non  potcll  ampUus  c&ci  fua. 
/.  debitum  ff.  dc  pign.  aSion.  l.  cwn  res  ff.  de 
contrahen.  empt. ,  quinimmo  ipfa  mulicr 
habet  dominium,&  policlllonem  dona- 
tionis  proptcrnuptias  '>{attad.conf.^ji. 
nu.cf.  ex  Glof.  in  auth. 'Dos  C.  de  donat.ante 
nupt. ,  &  ex  Baldo  in  autb.  ftue  hme  (^.ad 
yeileian. ,  Non ,  inquam,  audicnduscft, 
quandoquidcm  ca  ,  quae  ibi  dicic,  non 
habcnt  locum  in  bypothcfi  prsfentis 
caufa:  rcmuncratiuac ,  vt  ben^  notat 
lomncs  .Angelns  Bofjius  loc.  cit. ,  cum  intel- 
Ugantur  primo  translata  illa  bona  in.^ 
mulicrcm  titulo  rcmunerationis  ,  & 
compcnfationis ,  &  per  eamdem  brcui 
manu  eidcm  marito  tradiu  titulo  do- 
cis,qua  racione  dorainium  prius  ama- 
rico  translatum  in  vxorem  iterum  io^ 
ipium  cransfcrtur,quod  fatis  cft  ad  prx- 
iens  inilitucuin . 

Sccundo  cx  co  probatur ,  quia  fi  dos 
illacliec  conlUcuu  ab  cxcranco  titulo  , 
alicuius  rcmunerationis  crga  mulicrc,  Arguinc- 
&  \\xc  llatim  traderetur  marico,  habc-  Jj^j^lJL 
rcc  proprie  rationem  dotis  nemine  di-  du<Jmn. 
iccpcante ,  &  /i  moriuo  primo  inarito 
mulicr  iila  fccundo  nubercc,  intellige- 
iccur  repctiu  fecundomarito,erg6hoc 
idcm  icntiendum  eil,quando  tituio  rc- 
raunerationis  fuit  conftituu  a  primo 
marito,quia,quando  translacum  cftdo- 
miniuin  calium  bonoruin  in  eandcni_ 
vxorcin,paruracurandum  eft,an  fueric 
ab  vno,  vel  ab  altcro  translatum  ule-> 
dominium  ,  &  titulo  rcrauncrationis , 
&:corapeniationis  vere  iransfercur  do- 
minium. 

Difticulus  aliqua  in  hac  hypochcfi 
potcft  defumi  cxi;s,qua;fupradixiraus, 
qucxi  lcilicct  quando  dos  conftituta  cft 
a  viro  ignobili,  &  fene  faeraina:  nobili , 
&  iuueni,cum  hjc  cranfeat  titulorcrau- 
ncrationis  in  ipiam  ,  fi  mortuo  primo 
marico  cranfcacad  fccunda  vou,  non^ 
tencatur  bona ,  qua  tali  titulo  rccepic 
a  primo  marito  rcferuare  filijs  primi 
marici,  fed  tranfmitcac  in  fuos  hxredes 
Ripa  in  l.  f/cminx  num.  4.  C.de  fecundis  mt- 
pttjs  yloannes  Lupus  de  Valacios  Kubeos  rub. 
de  donat, inter  vir. , &  vxor.  $.  50.  »«.  3 5 
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AniIi»  imf.i64.  num.^.y&cm^^'}!  .wm.    dcaduomodocuiique, (eu  a quocunque 

xp.fFontJtirila de paS. nuptial. clauf.^.^tof.  dos  luerit  primo  condituta , dummod6 
I  •  p»t. X,  sM».  87.  > Gratiamts  difcept.  for.  fitquoaddomiaium  translata  in  vxore, 
t.pS^.  «M.9.  t  JMomes  Ungelm  tr^.  nifi  aliud  z&.\im  fic^nec  matttur  natura 
4r(f0r«c.8.  ti«.j8.,ergononhabctpro-  dotis  ex  diucrfitate  perfixarum»  qu9 
pri6rationemdotis,quiadosa;quedi-  illamconftituunt. 

uidcnda  c(linterfiljo8prioris,&pofte-      AsskrtioIV.  Attentoioreaati^aOt  12 

rioris  mjtrimonij  .  Scd  facili  ncgotio  quando  dos  prxrumitur  cx  donatione  Attenfo 
polTumus  ab  hac  dilficultate  nos  fub-  proptcr  nuptias,quantitastazandaclfct  iurcinti* 
crahere,  fi  dicamus  aU^QMDD.lb-  ad nomum quantitatis eiufdem dooa- quo  qai- 
inftantia  lummodo  vclle , quod  ex  co , quod  pro-  tionis ,  attcnto  vcr6  iurc  modcrno con-  ''^*^ 
2f fe£la  fucrit  illa  dos  a  primomarito  tou  fuctudinario  taxanda  eft  ad  normamw  Ja*]!!! 
DOn  fit  refundenda  in  filios  iliiusoatri-  cuiufcunq;  dods  incertac,  de  qua  infira .  noriiun 
monij  priuatiut  quoad  fccundum  ma-  Prima  p.ns  cfl  Cmipt^fyjdc  dotepart.i.q.  <^uantiti*. 
ritum,  fic  filios  fccimdi  matrimonij ,  fcd  61.,  CotilUntim  tU^cn)  de  dotc  q.  19.  n.  1 tu  prop- 
diuidenda  inter  vtrQfi;iie  ad  normam..  &  3-»  BmMei  emf.  49.  mm.  9. ,  'Hatta:  ter  nup« 
verJC  dotis,non  ad  normam donationis    cot^. ^^i.n.j.yManticadetacit.t&ambix. 

Sropter  nuptia&,quia  hsceil  folummo-    comient.  Ub.  xo.  tit.  a.  mm.  x.  Secuudo. 
b  refemanda  fiius  iliius ,  qui  talenu.   parseftaliDrum*prout  in  feqi|.allin:t. 
donationcmcontulit  j&pcr  hocmclius       Primaparscxcodcducitur,  quod  ex 
foboratur  noltra  opmio,quodver^>  &    difpofitioneiurisciuilisdonatio  proptcr 
propri^  fit  dos .  nuptias,  quA  cooftituitur  a  v  iro,  dcbet 

Teitt&exeoprobatur.quia^quando    cfTcacqualis  in  quantiatcdoti,qu«coii- 
.  ■        aUtindinonconftatdcquantiutcdotis,    ftituitur  ab  vxorc/.fjr»Mrf?/i<yeIfow* 
optima  regula  eft  taxacionis  rcfpcftus    autb.fed  qujc  c.  dc  pa^i.conurnt.  l.vltima^ 
ad  quantiatem^uaro  in  aliomacdmo»    $.  i .  'verf  igitnr,  &  §.ftmplices  Q.  de  danat. 
nio nabuir ,  8$  in  hoc fondantur  iura_*    «nte nupt.  §.!.,&  x.  auth.  de n^iuUitatt^  Qa:inH- 
■  I '      iti  d.  l.  dotem  ff.  dc  iure  dotium ,  &  l,  Diuus     dotis  §.  c!l,& aliud  Injiit.de  donat.,  adc6  vt,  jotis 
R.e£uk        ti[  cutn  aitfs  concordoMtibiu  fupra  aUe-    fi  dos  conftantc  matrimonio  cx  partn^  cofnme- 
d  '^oi  ^''^'^ '  ^  maritus  fupponitur  annuille^    muUeru augeatar  dcbcat,&  au^rt  do-  fii.nitttr 
te^^anaid      inatrimonio  motus  illa  dotis  quan-    natioproptcr  nuptias  a  \  iro  ad  propor-  ^ 
t^iK^f^'  tiutc  ,&  mulicr  ipfa  annuiifc  prxfumt-    tioncmaugmcntidocis  Tetrus  Sarbojaad  tiMcedo* 
tur,cumnoncxceperic,cumpotttifl*et9    i.fieimtiotmi.trg>^pedimiiruii.%9.  in^^^^ 
&debuijTct  cx:ipcrc,(i  noluilTct  annue-    ^'i.  ff.  folut.  matrim.,  Camillus  EoreUus  in  ^gf^ma  ; 
re,  crgo  ica  pr.eiuinenduin  cft ,  Ncque    fummadectf.part.  5,  tit.  S.iw.xo.,^  filH'* 
dicas,  difparcm  ede  rationem ,  qaando    vr^  attento  iure  antiquo  conftante  de 
dosconftituca  cft  pcr  candcm  vxorem,     quantit.itc  donationis  proptcr  nuptias 
ac  quando  eidem  conftituu  cft  pcr  vi-    debec  dos  ad  nomum  ciuidem  quan^ 
rum;quiaiUaiflccUigiturconftitiita-»    tiiatts  nxari ,  cteceroqui  incocigruft  di- 
rccundumvtres,&qualitatemeiu(^em    ceretur,  quodddbieailtefleioqiiaittita- 
vxorts;  haecaucem  adarbitriumconfti-  tcaEK}uales. 

tuentis ,  &  lam  illa  uxau  eft  exarbitrio    ^  Secunda  pars  es  eo enincitur ,  auiaJ 
ciufdcm  fiacminaB,  haBcautem  es  difpo-    iam  confuetudo  in  vniucrfa  fcr^  Italia 
fitione  prioris  mariti;  Contraenim  im-    recrouhocinduxit,  vt  difpodtio  iuris   .  ' 
pugnabcris ,  quia,  ficuti  ipfa  vxor  con-    ciuiljsquoadeam asqualiutcm  non  ob-  .  Aftento 
ihtucndo  iibi doccm , pra:fumicur coa-    feruetur, quinimm6  nulla  eft obligatb  jj^rnotv 
ftituiffc  ad  normam  fuarum  feculutu,    o^iaritocoxifticucndi illamdonationcnu>  jnndaeft 
&  fu;  qualitatis  comparatiud  ad  virum,    propter  nuptias,  &,  fi  quac  conftitaitur  ad  nor- 
quem  ducit,tta  maritus  illefuppooitur    eftex  padlisconuentioiialibusinteripibs  nuua  do* 
oooftituere  ad  normam  qualitaris  eiuf-    oontrahcntes,  &  vtique  liberis,&  deW  ^  ^'"^'^ 
dem  mulieris  comparatiue  ad  dctcrio-    conructudinc  tcftatur  Uccurfttu  in  anth.  **• 
rationem ,  quam  patitur  in  oobiliute  ,    n^Halitas  verb.pars  CJe  paQjctimH.,  Tift' 
&iuuentaterecumnubendo,&(econ-  tacoftf.^iif.n.j.Ub.^.yMantieadetaeit., 
dus  raat  itus  cidcm  nubcns  intclligitur    &  atubig.  comient.  Ub., 2.0.  tit.^.  num.  15., 
eidem  uuberc  cum  tUadotc,  pcr  quam    Gratiamis  r.i^^.nw.dp.,  luUuiparus  ^.do' 
compcnfatur  quodamodo  itta  deterio-    tuitioq.i  i ., (juido  TapadeciJ.  joj.,&decif. 
ratio;  nccinhocdcbet  elTc  ratioiubili-     5<?5.  ««.5.,  cr4.,erg6,cum  non  fitrcftri- 
tkr  inuita  eadem  vxor  habiu  uli  confi-    da,nccrcguUta  dosadnQrmamaliqui, 
dcratione.Deind6iuxtaea,  quaedixt-    &  proportionem  qaatttitatis  refpedu 
mus  to.%.fub  tit.  ^ontraifus  XIK  dc  fpon-    donationis  proptcr  nupti.is,  cx  cadcm..., 
/k/.j.  difq.i.  $.  9.  nim.j.  verf,  dieet  pnmo    donationc  ,  fcu  cx  qiuacitaic  ciufdcm 
iwra  pr«fuiuuat  pro  cadem  doie  rcpc^,   non  poteil  argui  dctcrmlBata  qnaiititas 
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eiufdem  dods ,  et$b  rcgulaoda  erit  ad  tibus  non  folum  debecliabere  rerpeAtini 

nornum,  gua  regulaocur  cietera:  doies  ad  facultates,&  dignicatcm  contrahcn- 

iacertaf .  V erum  tamen  eft  >  quod  fup-  tium,  fed  etiamad  ioci  coofuccudinem . 

pofiu  tali  donatione  propter  nuptias  Probaturrccundo,paritatelegatiali- 

m  dctcrminata  quancitate  m  caxatione  mcntorum  fimplicitir  hCti ,  <juod,  vbi 

(Jotis  habcri  dcbeac  aliquis  rdpcftus  ad  non  eft  cxprelTa  quaotitasrjccipit  certi- 

eandem  doiutioocm  luQul  cum  alijs  tQdtnem  ao  arbitrio  b<Mii  viri  ancnta.» 

qua]icatibu»)na)>liori«  «^aiorfiat  qualitatclcgantis,  &  eius  facukacibus, 

U«atio .  o(  conditioneicgatarii  pcr  tcxtum  in  l. 

AssBKTio  V.  In  cafibns ,  in  quibus  k  fitnimmmmf.  ie  4m.  U^at.  l,  cm  vims»  Pnntatt 


iurcpr«rumitur  conftituta  dos  quoad  vU.^femM.ff.de itlim.,&cib.  legat.,&  alimcto- 

14  fubllamjam,nccconftatdequantitatc,  Kcmlmm9dmff.de tranfail. , 'crgoctam, 
Dos  in-  nec  eonftare  poteft  cx  aliqua  circum-  vbi  dos  iueritoonftituta ,  ncc  fucrit  ex- 

cert-iqtio  ftantia  infercntc  coouincent^r  quanti-    prcfTa  quantitas,  h«c  crit  certificanda 

«d  quan.  tatcm  dcterminatam ,  nec  ex  iurisprae-  arbicrio  boni  viri  attentis  facultatibus 

titatem^  fumptiOde,taxanda  eft  arbitrioboni ,  &  vxor»  debentis  dotcm ,  &  dignitaco 

prudentis  viri  actcntis  facultatibus ,  &    mariti . 
trio  boni  5ualicatibuscontrahentium,&:  locicon-      Difficulcas  folunmiodo  aliqua  cfle^ 

Tiri  atte-  luetudinc .  Baldus  in l.  fin. nu.p.  ^Jcfent,  potc ft,  an ca,quaB di«^  funt  in  hac affer- 

tis  quali-  ^u4i  ftne  cert,  ^ttant,,  Salicetuf  in  l.  i.foft  lionc  ,asqui  intclligcnda  fint ,  quando 

tatibiu    princif.ff,  folitt.  matrimon.,  ThawtiHs  de  dos  intcUigitur  ab  vxore ,  vcl  ab  eius 

^wa-   lucrodotitglof.  10.  »«4^.,  Baldus  TiouellHs  Patrc ,  acquando  conftituu  intelligicur 

"^**"'  de  dote part.  6,  frinU,  11,,  C^impeg^ius  de  ab  cx  tranco  f  Refpondendum  cft  sque 

dotepart.  x.  q,  %o,m,  i .  verf.  quinto,  .An-  intelligi,  quando  cciam  cooftituta  ciTet  Eriaflu^ 

$onius  ^sAertHsde dotec^.  nu.  y,&fe^ii.,  abcxcrancofinecertaquantitatCv/</f«*-  fi  dos  ^ 

MeHQchiMf  de  arbitr.  caf  1 49.  iw.  56.  fi«f  «i  /.  i .  " .  1 1 5 .    folut,  matrim.,Matuic<t  conftitu- 

Probacur,nam  quotiefcunque  aftus  detmt.,& am^.cmmitt.lib.ix.tit.xx,  ^^^^ 

concincCaliquamqualitatcm,cx  qua-f  mt.ii.,l9mm.Ai^i^BoffMsdeiotee,Z, 

poOdccertificari^nonpoccftdiciillcaftus  m.tx^.propimed.,  naminhaccciamhy- 

f£tni  no  mccrtus  pcr  cextum  m  /.  vbi  autem  in  fine  potbcfi  prseTuiiienda  eft  dos  conftituta 

cftincer.  princip,  ff,  de  verb.  obligat.  l.  in teftamento  luxta  facuttates  extranei  conftitucntis , 

tUS  ».ybi  ffdecandit,,&  dmonjlr.,  {cd  dotiscon-  &dignitatem  mariti,  &  talisdebetpr»- 

*^  *  f^f^e  ftitutio  fiuc  cxprcfla »  fiui  pracfumpta_»  fumi  mcnseiufdcmcodltitucati^&  na- 

'^qIx^   habctadieftamqualiuccmfacultatum,  rici accepcaocis . 
cqtilica*  &  digniutis  concrahentium,  ad  cuius      Assbrtio  Vl.Vbi  dos.-quoad  quanti- 

fi,       relacioncm  dos  ipfa  potcft  congrui  cer-  tatCincertanon  ftierit  liquidau,  &  ccr-  y.  •  ^ 

tifiari  io  quantitate  adhibito  arbitrio  tificata  viuente  viore,  felcicnda  cft  poft  jncej^ 

Erudentis  viri,  quandoquidem  contra-  cius  mortem  arbitrio  ciufdem  boni  viri  tsuacaii^ 

enccs  conftituentcs  ,  fcu  promittentes  atcentisprfdi^squaUucibus,&condi-  eft  vin& 

dotem  prffumuncur  conftit  uiflc,  &  pro-  tiohibusVociwM  Tm.  conf.  5  5  .vol,  i  .,B4dta  te  v»»^ 

miirufc  iuxu  quanciuccm  pacrimonij  inl.yC.dedot.promif.  nH.^^.,ThanHtiusde 

pronuttencis,  &  dignitatis  eius ,  cui fic  litcrod9tUmverbjrpiitMfd4tB^.^oUndiit  ^J^^ 

promiifio ,  crg6  arbitrio  prudentis  viri  k  nlte  te  hien  iotis  ^.  88.  >».  5. ,  Jomies  ^ 

Sotcritcongruc,  &  rationabilit^r  ccrti-  ^ngdus  Boijlus  rr.xil.Je  dotec.S.num.  117. 
cari,  d(  taxari  relatiu^  ad  ulcs  facul-      lUtio  ex  co  dcducicur ,  guia  adhuc  di^iai. 

tates ,  &  digniutem ,  fic  fic  uxata  erit  mortna  eadC  yxorcdoirensaneredebec 

cxequciid.i  ,>L>ccti.i;Qcxprcfs^  habctiir  apud  filios ,  fi  illi  fupcrftitcs  fuerint,vcl 

^  ml.cm pojl  i,gener.ff,  4eimr,dot,,&  in  apud  nuricum  cxuntc  itatuto ,  quod 

t.  j.C,iei9Hstm^,  vioredeoedenteabrq;  Itberisconnnuni* 

Dixi  ctiam  attenta  loci  confuetudine^,  l)us  maritus  lucrctur  ipfam  dotcm,  vel 

quae  maximi  in  hoc  gcoerc  attcndcnda  ialtem  quoadparcem,  fi  ftacucum  folum 

15  «ft '» cum  plurimam  Ton  habeat  in  ijt  difponac  de  lucro  partis,  erg6 ,  vbi  non 
Confue--  decernendis,  qux  cxprcfsi  a  iure  non.^  conftitcritdedcterminata,6c  certa  ipfius 
tudo  ioci  deccrnuncur ,  6e  contrahences,  quando  quantiuce,  adhuc  mortua  vsore..^ 
p^^tc  tt  cf.  ^ijg^  esprimunt  ,pracfumimcur  io  taxanda  erit  arbttrio  boni  mn  atcencii 
reeulair  ^"'^  ^i^ionibus  cidcm  confuccudini  illis  qualiutibus ,  cum  cercior  rcgullb* 
M  dote  c6forinare,&  rclpcftu  pcrfonarumciuf-  taxationisnequeat  ftatui . 

i .  demqualiucis ,  o£  fimilium  fiiculutum      Hicfolumoriturdifftculus,an  ea  eo» 

in  diucrfis  regionibus  dotcs  diuerf»  ia  qaodtaxatio  fiat  ariiitrio  boni  viri  poft 

quancitacc  conliuuuncur ,  qux  ibl  ha-  niortcmvxoris,incelligatur  folummodo 

bentur  procoi|§^is,  6c  legicimis ,  crg6  cxtunc  habereiusincadcmdoce,anve- 

^  ^TiW^WgjM  ^  ididiepcaniflaOBis»  &  conftituyii 
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eiufdcm,(juamuis  fine  exprcHioncccrtae 
1 7  quaooutis «  Noa  iine  citc^iu  basc  difE- 
Ec  m.-iri.  cttlweieitatQr,omddarttirepoEdlin 
tus  mtel-  ordinc  ad  pr^Utioncm  quoadalios  crc- 
lin  cur  duores  ad  coldein  rcilicec  excludeodo^ 
imcn^  vd  mui  eicludtndos  in  gndttstiooe. 
^****"  AriwBtOrintclligi  dcduftam,6(  virodc- 
promS*  *  ****  coaiUtucionis  eiurdem ,  feu 
fioois/  profiijlSoais,iionidietasatioanppiBci- 

.  loannrs  ^ingdus  Boffius  traff.  de  dote 
(.  8.11»,  1 1 7. ,  MenochtHi  de  arbitrar,  f.  <S8. 
m.  4x.,&e0Kf.sis.m.4$.  Ratio  eftjquia 
ipfa  dos  cft  dcbita  a  die  promiflionis ,  & 
^uamuisexigattaxatiQaenii  qu«cix»i 
ponitur  >  nin  poll  monem  vioris  1  hsK 
tamcntuncnon  conftituit  dotem  ,  fcd 
ruppoaita&lu(|ietrQlumd«;iaraRide- 
daratio  autem  nihil  4e  noAici  confert 

/.  hxrcdrs p.ihm  §.fi  quidf.  de  tcfiam.  l.adcA 
J.  videtwrff,  deaca,  rer,  domn.,  Clement. 
exMrf  bmmietimtHimHltieverb.fisni' 
fieat.,  &  ad  cffc(£^um,  qucm  praefUt,  re- 
trocrahitur  ad  tempust  oonftitutionis  » 
fttt  promilBonisfMirv»  emmmMthic, 
(um  te  de  vfuris ,  loannes  .jd^geUu  BlffilH 
praS.dcdotc  c.  S.num.  1 17, 

HonnnUa  dubia  quoad  dotem  prae^ 
fiunptam  in  (ecundo  matrimonio» 
&  vlterioribus. 

S  FHM  A  9,  IFH^  ' 

ThcrimaiiAia  eirca  titnlum  ,  i , 

Quaado  ditierfaiot  eot^itnta  ^  infrimo  ,  at 

infecimi»  mairiwmiih  in  dueunitnr  i». 

tertiorepctita  ,  fimfmdnfecmiu  eonfii^ 

SetuenHat^erens ,  tevtium  ■wr/ftw  aetpii*> 

■   reredotcm  conflitHtiimprimo,non  fecttnio 
fnandQwmitf^MitfMerit  fonfiituta  frimo^ 
wimjnwmm%  j. 
,Trafertiirfentcntia  oppofita  tribuerts  marita 
tertio  iotem  fot^itutatn  fecmUlo^noH  fri-^ 

Seittentia  afferens,  quod  ,ft  prim^  rupti.t 
fiierint  iijJolitt(ief&  ali4tcoatri^a,&  bis 
item  fotntit  frimit  iefiamnM  Meatii^ 
illados,e^utfkit  cojiitutaineisnitptijs.^. 
TrobabHms  tn  rcfiaurationtfHmarim  nuf- 
.f^mm  imelligitur  fUum  repetita  ^tiu 
^^Ar,f M4  in  cifdvfneritprimo  confj ituta .  6. 
^  ^S^BUeftatuto^uodvxorjimpijciternubis 
inteUigahir  mnia  fua  bona  dare  indotem, 
fi  nupfcrit  conuenta  dote  determinata ,  & 
deitidimortuo  primomarito  fecundom^ 
'  fhrittinteU^rtwriarefiimjpMmitiatff 

«jHjmprimo  cnnfiitHit .  7. 
itatututn  ajicreas  wdierem  nubentem  nuUa 


fiu  bonaiedijfe  in  iotmnanbabetloeum, 
ft  iu mm9  matinmm9iiosfmrite3tfrefti 
eonjiit04.  8. 
Et  tunc  in  fecundo  matrimonio  venimtt  ouhi 
tua  bona,  y*<  faerunt  r(W^i(tiM  in  fri^ 

mo.  iba, 

yhivxor  fimpUcith  nupferit  nuUa  dote  eX' 
frefsi  corijlituta  cxtante  ftatufto  ,  fiui 
«mmAc  bona  ipftut  inteUigatttm  iiia 
dotem ,  cadan  intelliguntw  repctita  </c_» 
fecuado  ,  non  (^iftaafe  ftatutq  HtiiUam 

*Dos  in  pnmo  m.urimonioex  intertiallo  auBx 
itttelUg^itur  infttimdo  refetitacm  oi^' 

Jl  maritus  antenupti:is ditjtti^ fponfscontu^ 
lerit  titdo  (ramferentedomimH,& ffonfa 
HUdeontiietritmafitoiiiihtemJioe  mm- 

ligitur  rcprtiam  in  fccuniitMlft^tmh 
qiumai^mentumdotis s  II« 

Si marimmi emitiient  emtn^t  tauu 
nuptijs  ex  titulo  onerofo ,  &  vxor  contti- 
lerit  m  augmeutm  ^is,hoc  inteUtgttur 
refetitmkifimMtiimiit,  ix. 

Idem  inteUige,  iutmfuaeiti 
rali, 

tdtemgeetiam  ,fi  danatm  i  marito  ( 
nuftiascoUatum  fit  ab  vxore  in  augnuH' 
tum  etiampoft  contraBasnuptias  .  14. 

Etiam  cedit  in  augmitum  in  ommbns  cafaia, 
in  fuAm  tenent  donationes  inter  »Mri~ 
tm  ,  &  vxorcm ,  fi  per  banc  canferatur 
inidem at^mentum . 

tnteUig^fmi^  maritasfeaex,  &  ^ubHit 
(onfert  iUmi  augmeutm  vxoriimieaii& 

nobili .  1(5^ 
Sluando  maritus  contdit  illui  angfitmtiimu 

famiiuiw^miemiffomkete.  if/' 
Quando  m^itus  confjaguineus  difpetifuio- 

nem  invettauit  easa^fa,  vt  mfi  ftcmina^ 

emifjomtiatt^mMhaSmt,  qno  cotigrui 

ttuberet,  &  ipfe  eHmem^  veUfpieMiMi 

ajU^^auit^  l8s 
Sjiumw  wtaritMf  antc  miftiasfdit^mmtftii^ 

lauit ,  &  in  comfeififmetik  etfftenttm 

ajj^fftauit.  19« 
i^MMla  maritat  iiuei  4mt»  mftiat  fmBtt- 

pauperi  doti,  vel  atigmentu  coi^  itnit.  tOk  J 
InteUtge  ctiam  ,  fi       ni^tias.  cotfftitut* 

rit .  II. 

Qiimdo  ex  viconfuftuiiKitvicteilttllfW»^ 

rcJ»  iotare .  lA,.  ■ 
Km*  fMmria  marim  iotaret  ik  ktmmt» 

pacis .  xj, 
Exfrafumpta  voiuntate  tdm  dantis,  onam 
aeceftatis  refertur  ad  aapnentm  aotitB 
&  inteUigitur  .ii|Hiiaw  iufinmiMWM 

trimonio .  24, 
Mbmr^fuicum  confenfueuratoris,f!rieeret0 

Itddicis  rnnjlituit  inprimomatrimotuabof^, 
na  tmmoiiiUd,  mteli^itureademrepeter^ 

noM  roMt 
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.  fenfu  (^urAtorisyHfc  ludicitdecreto .  xj. 
9Wi  itnmobilia  f/cmind  minoris  nequemt 

alieruri  ctim  adfinem  cxtrahcndi  pecw 

tiiipro  doteiffiusftnelHdicis  decreto.  v6. 
Ttf/knt  tmcn  ftne  decreto  ludicis  tradi  in.- 

dotemin^fttmjta .  17, 
tamen  bona  aflimata ,  ^tflimatione  f-x- 

uenic  venditionem  ,  i8. 
7{ec  itm  bona  immobilia  in^iflimata  extan- 

tcflatuto ,  velpaQo,  quodpnemoriente-t 
fxmina  ftne  liberis  maritus  lucretur  do- 

tem .  19, 

*Dos  conflituta  primo  marito  intellig;itur 
repetita  fccundo  ,  quantumuis  hic  fuerit 
ignarusprimi  conflitutionis  .  jo. 

Maritus  ,  qui  vxorem  duxit  nttlla  foBii^ 
mentione  dotis  non  potcfl  ipfam  compelle- 
rc  ad  dotcm  .  j  i . 

Quid  lutretur  fecundusmmtus,tjitando  prx- 
morttiacfl  vxor  nullis  ex  ipfo  fufceptis  li- 
beris  ,maneiitibus  tamenfilfjs  cx  primo 
matrimonio.  ji. 

Muticr  tranftens  ad  fccunda  vota  hahitis  cx 
primotHatnmoniofihjs  non  patesl  fccundo 
tnjrito  pltis  tribttrre  ,  qujm  dcderit  vni 
exfilijs  primi  m  itrimon»  ,(uitninus  tri- 
buit .  3j. 

cxtraneo  conflittita  f/cminx  cum  fli- 
pulattone,  vt  foluta  matrimonio  ad  ipfum 
reucrtatur  tranfeunte  eadem  vxorc  ad  fc- 
cundas  nuptias  intcUigttttr  repctita  fccint- 
do  marito .  54. 

TiuUj  coiiflitut.t  dotc  ia  pt-imo  matrimonio, 
nec  in  fciundo  fccuiidus  maritus  non  po- 
teH  compcUcre  vxorcm  ad  dotem  ftbi 
conflitucndam  .  ^j. 

Dlftum  cft  in  prsccdcntibus  ,  quod 
dosconfticuu  in  primo  macrimo- 
jiio  cx  prJKfumptionc  intclligatur  rcpc- 
tita  in  iccundo  m.urimonio  ,  quando 
alitcr  non  cft  exprciUim  .  Modo  circa_. 
h.mc  propofitioncm  id  vbcriorcm  noti- 
tiamdotisprxlumptcmulucontingunt 
.     dubitari .  Frin)6,an(i  vxorcontraxeric 
dubi'!!?*  nutrimonium  primum  cum  certa  ,  & 
c:rL.ipix  dctcrminat.^  doce,  &  dcindCaliudcum 
fenccm-.  cxpreila  dotc  diuerra,  puta  maiori,  vcl 
ticulu  in  minOii ,  &  deindc  tcrtium nulla habita 
p.irtJLU-  mcntione  dotis,  intcllif;atur  hoc  tcrtiu 
contraftumcuOT  dotc  primi  raatrimonij, 
vcJ  cumdote  fccundi ,  an  vcro  nec  cum 
illa  primi ,  ncc  illa  fccundi ,  fcd  dote  ta- 
xanda  arbitrio  boni ,  &  prudentis  viri 
ad  normam  castcrarum  dotium  inccr- 
tarum  quoad  quantitatem  .  Sccund6, 
an ,    (latuto  cautum  fit  ,  quod  vxor 
nubens  fimplicitcr  intelligatur  omnia 
fuabona  marito  confcrrc  in  dotcm ,  & 
haec  primo  nupfcrit  cura  cxprclsa  con- 
ucntionc  ccrtae,  &  dctcrminatx  dotis , 
jicontigcritpotkamortuo  primo  mari- 


•VI, 


to,hanc  tranfirc  adfccunda  voti  nulla 
fafta  cxprcfsione  dotis,h2CC  intclligatur 
fccundo  nubtre  cum  doic  ftatutaria  , 
fcu  prxfumpta  a  ftatuto ,  an  vcr6  cum-i 
dotcconucnta,cumprimo  marito.  Tcr-» 
tio,an  fi  vxornupfcrit  primocum  ccrta, 
&  dctcrminau  dotc,  &c  poilca  cx  inter- 
uallo  conftantc  iam  codcm  matrimo- 
nio  augmentumfcccrit,  &  dcinde  mor- 
tuo  primo  marito  tranficrit  cum  alio 
nuUa  fiiii  rocntionc  dotis,intclligatur 
cidcmfccundoraarito  conftitucrc  illam 
doccm  primo  conftitutam  fmc  auemcn- 
10,  an  vcr6  cum  augmento  ciufdcm_*. 
Quarto,an,fi  vxorminor  annis  viginti- 
quinquccumfoicmnitatc  iuris,  &prie- 
cipuccumaflcnfu  curatoris,  &  decrcto 
ludicis  dcdcrit  in  dotempriraomarito 
bona  immobilia  1  &  poftea  concigcrit 
mortuo  primo  marito  durantc  minori- 
tate  iranfirc  ad  fccunda  vota,intcUiga- 
tur  fccundo  raarito  in  dotcm  contulifTc 
cadcm  bona  immobilia  ,  quantumuis 
nec  nouusconfcurus  curatoris ,  ncc  no- 
uum  ludicis  dccrctum  intcrceftcrit . 
Quinto,an,  li  fecundus  maritusignora- 
ucric  dotcm,rcu  docis  quantitatcm,qux 
fucrat  priino  maritoconftituta,quando 
contraxit  llnc  cxprefsionc,  intelligatur 
contraxilTc  cum  eadcni  dotc .  Scxto ,  aa 
cxtantibus  lilijs  cx  prirao  matrimonio, 
&extantc  ftatuto,quoddcccdcntc  vxo- 
re  finc  libcris  maricus  lucrctur  totam 
dotcm,fi  contigcr  it  vxorcm  raortuo  pri- 
raomaritotranfiread  fecundasnupcias, 
&  deinde  mortua  fuerit  cadem  vxor 
nullisrcli£lis  filijs  cx  fccundoraatrimo- 
nio,  intcUigatur  eadcra  dos  primo  con- 
ftituta  rcpctiu  lecundo  ad eura cffcctu , 
viftantcillo  ftatutolucrctur  totamdo- 
icni  exclufis  filijsprioris  matrimonij,an 
vciu  iolum  tancum  acquirat,  quantum 
habeat  vnuscxfilijs  pnorisraatrimonij, 
qui  minus  fucrit  confccutus.  Septimo  , 
an,lidos  inprirao  nutriraonio  fucritab 
cxtranco  vxori  conftitutaadiccla  ftipu- 
lationc ,  vt  foluto  matrimoiiio  cadem 
fibi  rcddatur,  intclUgatur  hiccrepctita 
fccundo.  Ot£tauo,an  quandonullados 
conftituta  eft  in  primo  matriraonio,nul- 
la  ctiam  intcUigatur  conftituta  in  fc-  j 
cundo ,  &c  alia  ab  his  dcpendcntia  ,  & 
cum  his  conncxa .  Jumirur 
AssERTio  I.  Quando  diucrfa  dos  in  ^5^0 
primo,&  fccundo  matrimonio  conftitu-  matri- 
taeft,&  nulla  in  tcrtiofadlafuit  exprcf-  moniore 
fio  dotis,prasfumiturrcpctita  Uia,qucE  p«ita_. , 
fuit  in  fccundo  conftituu  Ruinus  conf. 
1  iJ.num.^.Ub.  7, ,  Rolandus  de  Incro  dotis  ^f^^^ 
q.l^i.,  Thanuttusde  lucro  dotis glof.lo.  nn.  j^qJJ 
3|.,  Menochius  de  prafumpt.  lib.j.  prx-  pjj. 
fHmpt.6.num.'i'j.,^arpanusadStatut.Me-  nio. 

diol. 
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iiol.e.ijS.  ntm.i6p.,  loanws .AngjtUa  Baf-  coatra&us  fucrac  conftituta,  an  ver6  il-' 
fius  traB.  de  dote  c.8.  nmn.  1 2.  i .  la  diucrfa  ,  qux  fuic aflignau  focundo 

Racio  cx  co  dcducicur,quia  in  his,  &    marico  ? 
fimiiibus  llacus  proxi  mior  acrcndcodm      Prima  difficultas  cx  eo  oricur  j  quod 
cft  zQaxi ,  qui  gcritur,&reUtioad  pro>    multiooalieiidunt,  quod ,  quandodu-  An  ter* 
xima  reguiaric^r  cfl  facicnda  pcr  ccx-    plcx  dumcaxat  contradum  e/l  matri-  tius  m*- 
tiamm  l.fi  idem  ffjU  iurtfdtStoitetmnJiid^    moaiuia  ,  &  fecundus  maritus  ignarus  "tus  .-ic* 
Ibumeonf.  157.  nnm.^.Ub.y. ,  Kdtadtu  k    fbitjdotn conftituts  in  primo ,  non  ia-  ^u^^ 
F^iUeielHcro  dotis  q.  78.  nnm.     ,  quod    telligatur  cademdo!  rcpctiu  eidcm  fe-  p^*^,^ 
ctiaiii  afTumpcum  mulcis  cxcmpiis ,  &    cunoo  igpoiaacia  fedpoi&t  ^c  cjugere  ^^jiituJ 
paritatilMB  oomprobamr  1  &  primo  in   doton  ooogriiam  arfHtiib  boai  viri  ae-  tam .  »n 
cafu,  quoalTeffori cx  confuetudincnon    tcntis  circunflancijs  facultatum  ciuf-  vero  fe- 
cfttaxacumfalarium^fcdmodo  vnum^    dcm  vxoris,&cdigaitacispropri%nuilo  cundo. 
modo  alteram  (alarium  ioooduaD  ad   liabito  rcfpc£tu  ad  iUam  docem  conAi-  . 
talemunus  tribuitur,  tunc  fi  vltimo  lo-    tuuiu  prima,nam  vcl  illa  dos  eft  tenuis,  ^nu!amm 
co  cooducacur  aiiidror  nulio  eidem  ex>    &  lic  aoaciipr<efumpcio»quod»fi  fccua- 

Sreffia  (alario  confttcuto  praeliiiiiitnr  in   dot  viriauiflret,  illam  aceeptajflet,  vd  ikni  fib 
ubio  ,  quod  cidcm  fic  conflitucuq;i  fa-    cftnpiilcnt.t,&,cumfapiat  naturamdo-  cund»»- 
larium,  quod  tubuic  immcducus  ance-    Qatioais,&  ilia  non  iaducitur,ni(i  mart* 
St«fw  oeflbr  hfem  i»  LdiemfkuSo ^«/4.  verf.  fi    tusftiac ,  ficuci) qyi  foluic  indebicuni.^a 
P*™"-     ajttrm  confiietHdo  f.  de  offic.  affef.  Sccundo    praefumitur  donarc,fi  iUc,  cui  foluic, 
JJJjettT"     ^^^^  >        Princcps  concedic  q£-   fciacafccusxfiignorariti  acque  itafcn-  , 
4ntR    dttffl  vni  curaclaufulaymoi^«M/Ne-   tkmtCmmatSf.io9^,Riiirms  inrub.ff.  ^^^^^ 
tHm  fdarinmt&c  confuctudo  non  fic  vna,    folutjn<itrim.nHm.xoT.,Menochiuslib.yde  .^^fercns 
fed  pro  vari/s  tcniporibus  fucric  varia,    frtfumft.frtfumpt.  6.  mr».  4J. ,  quibus  acquirc- 
tunc  falariu  fic  promoto  conferendum   adhaErcrcvidetur/o<«u>f/.^fl$r^J)^fl£i(f  re  e.im, 
cft  ad  nymanv  UUusyquod  habuicpraB-   tr^..  ie  date  «.8»  wm».,  i jp. ;  ex  qumus  qox  fiitc 
ceflforiHunediatus&mKf  mTft^^^  videtur  concludentjhr  inferri  ,  quod 

fin.C.de  adiioc .dti*crf.  lud.  Tci  lia  iii  cafu,     ctiam  fi  tcrliusiiuritus  noucrit  quidcm.  ^12!!^^ 
quo  celUtor  alicui  m  ccltatncaCQ  rdi-  docemcoaiUcutampruno^acig^noraucr 
^ttit  alimenta ,  qua:  ipfc  ceftator  in  vica   ritiUamconftitutam  lecimdoiiion intek 
cidcm  pra:ftabac,  &  cum  pro  diucrfo    ligatur  hsecconflituta  fccundo  ,  quan- 
tcmporc  fua&  vicx  diucriaprsllicificCx    tumuiiiprojtiauQrcidemconfticuca  ,fcu 
coQduditur»  quodbaesresteneatnriUa.  repttha«lediUa,|i{naBfuitconiticucapri- 
alimcnta  pnellarc,  qu«cvltimis tcmpo-    mo,  quantumuisi-cmotiori,quia  illius 
ribas  tcitatcu:  praeihtic,  feu  ad,apraum   fuit  quidcm  conJcius  noniliiusjvidctur 
COnunper  texcumiit/.MnE^$.t.^ji£r4»-  eiiimmhocparracio;fiquidcm,fiigaOf 
WCTit.,©*  cibar.  lc^t.,Modemus yh-cellcn-    ranciafccundi  nuritidc  doccconflituta 
fu inl.iiem funBonum.sn.ffJe offic.i^ef.f,   primocf^cic ,  q^uod  h.xc nou  mtcliiga- 
Clgpetiam  in  hypochmpite&iiCttaAap-    cnreidem  repctica,cur  ignorancia  tcrtij 
doDisactendcnda  cric  quancitasdotis  >    mariti  dc  dote  confticuca  tecondo  cf^- 
qiuevlcimonuntofueratconfticuu.       cercaondcbcc,  quodeadcm  fccunda^ 
Circa  hanc  affercioncm  duae  potilfi.-   nonintdligatur  repedta ,  fed  renianear 
mum  infurgunt  rationcs  dubitandi ;    infuoroboreprima,cuiusperfcftam  no- 
Nonniil- 4"*^'^"°*P"°^^^»'"^»^'^'^'^'"*'"^''""*    titiam  habuit?  His  tamcn  minimc.  ob-  ^ 
Iz  r.icio-  confdttftqiiidcmfiiericdocisconfticutaB    il.incibus  fcncio  intclligi  rcpecitam  d>  p^^b.* 
Qcsdubi-  primomarico,ignarusumcndods,quaB  dcmtertio,quzfuitconiiUcutafecuado, 
ttediex-  diuerfa  fuicconfticuu  fccundo,incclli-    quaacumuisiUiu&fuedttcrtiusmaricus  tencuop 
'=^"^T«  g^cur  eidem repecita ,  qux  fuit  confti-    penitus  i^narus Rationem  ex  eo  de-  poAa. 
cuta  fccundo  proximion ,  an  veiu ,  q  uae    duco ,  quia  ex  prxfumptione  iuris  vxor 
primorcmotiori.Secundacft,an,fivxor    ipfa  non  intcUigitur  aliam dotcm vo- 
-  primo nupferit  vni cum  ccrta ,     dctcr-    luiife conftitucrc  tcrcio marito,nificam» 
minau  dotc ,  &  dciiuic  pcr diuQ^uuia   quamcoafticuicfccundo 4?;.  l.fi  idemf. 
diftoluco  hoc  matrimonio  alteri  Wiffkr    deinrifdjmH.  Jud.,,  & eorum,quaE.docenc 
rit  conftituta  cidcm  dotc  diucrfa  in_»    BHimuconf.ijj.  num.^.lib.f. ,  Vaulus  inl. 
quantitatc  a  prinu,  &  dcmdQ  diftbluto  feaidt.  §.fi  vxorff.MMjmMaim,f  Tar^ 
bocfiBCttodomatrimonioperobicum  fe-  McoKf.j^.W.^.jvbirefeitBaldumNo» 
CUOdi  uuriti  fucric  infUuratum  pri-  ucUumalicrcjuciBjhociderainfadloha- 
fllumyquodfucracpcr  diuoruum  diilia-    buifle>  ncc  mariuu  ipfc  ccrtius  ppccft 
Ivtttm  nttUa'fii£la  cxpreflioncdocis^iii^   radonalNlitiT  ad  boc  prflBfiimi  iam'tU9y 
hachypochefi  intelligatur  rcpedudop,    quia  ,cum  cidcm  nupfcric  finc  rcquifi- 
q^lggcin  fflar^\ft.firirii»M^  uoacalicuiusdousdetcrmiaata:,praEfu- 
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miturconfiderafreaualicatcm  vxoris  in 
illo  ftatu » ia  quo  vlcimo  crac,  &  cidem 
voluiffc  fc  conformarc  ,  ic  fi  ilitcrvo- 
luiiTct^cbuilla  inda^are ;  quod>  fi  ipfe 
cxceperi^tiodififtiuiffctj  noconcraxi^ 
fct , nec  acccptaflct ,  polTet  &  ipfa  v xor 
Opponerc,quod,  fi  fciuilfet,  quod  mari- 
tus  noluiflctacquicrccrc,ni(i  primsB  do- 
ti,ncc  ipfa  contraxiflcc .  Cum  i^itur  ip- 
■  :  - ...     favxor  fundamentum  habcat  lurispro 
•  •  ' '  '   fenenipctquodnnclligaturilla  dosrc- 
pctita,quaj  fuit  vlcimoloco  conftituta, 
ipradcbctjpracfcrri.  Accedic,  quodjfi 
cos  OOnllititafimuido  fiKric  pinguior 
illaconfticuta  primOf  &  vxor  ip(a  aliter 
cxpreTs^  non  cgiirct,non  poflcc  renuerc 
Ikuic  ptaguiorein  conftrce  tercio  mari- 
Jlntiqtii-  to,qu!a  haec  aiurcpracrumiturdata,nifi 
tus  difTol  aliudfucritconuentum,crgocciamnon 
iicbinrur  potcrit  compclii  ad  a1iam,quantumui$ 
nuptiz    vlcima  ,  fcu  vltimoioco  daiafuerit  ni- 
£'^'"j:nuspmguis. 

«Irxcon-  Secunda  difficultas  cx  co  orcum  ha- 
traheban       >  ^'^!  iurc  ciuili  diflblucts 

tat.  nupu;s  pcrdiuoriiumconiugcs  tranfi- 
banc  cumalijs  adalias  nuptias;  vnde 
^  _  potcratcontingerc.quoddiflbluti';  ctia 
'do  iudi-  ^'^  iccundis nuptijs ,  primzpcr  diuortiu 
/candum'  folutx  inftaurarcntur^vdquod  de  iure 
ik,fipru  canonico  primum  matrtmonftim  mn- 
tnx  nup-  tra&um  foret  inualidum  cx  aiiquo  im- 
cix  fuc.  pcdimcncoocculEodiriineaceyrationeL» 
Juta-  :t  <^*"SCO°f"g"  fcpararcnrur  ,  &  cutn^ 
«lie  initc,  impcditis  vxor  nouas  nuptias 

«cijsfolu  contrahcrcc ,  quibus  edam  diflolutts 
tisprims  pcrobitum  fecundi  mariti  pcrdifpcnfa- 
inminri;.  tioncm  fupcr  illo  impcdimenco  a  Roma- 

5  noPontihcc  impcCratamcoDualidaren- 
Senrcntia  tut  i^'*  prim»  nuptix  .  In  his  igitur 
airerens ,  duobus  cifibus  dithcultas  confiftit  ia^ 
quod  /i  co,an,fi  in  primo  matrimoniovel  diilb> 
piimq  nu  iutopcrdiuortium,vcl  inualidoexim- 

diSo  P'^^''?*"'**  dirimcnte  fiicrit  ccrta  dos 
]iic«a  8c  conftituu,&dcindc  infccundisnuptijs 
«lueoon.  cum  aUjscelebracis  diucrfa  dos  fuerit 
tn&KjM  tradita,&detnd^  primum  matrimoniu 
quftindt  diffolurumpcrdiuortium  fucrit  inftau- 
^h^aSti  '^^^""«v^inuAiidumobicnudifocnra- 
^j^^J^  tioiierantegTattmcamnfmoeotubiru, 
noRc^  fcruatifquc  omnibus  iuris  folcmnitati- 
h%(eaM  bus,  nulia  tamcn  fa^a  mcncione  docis 
disfokt^  inteUigatur  repetita  illa  prima  dos  in^ 
tisinftAU  matnraoiiio  difloluto  pcr  diuortiurrL, 
rentur  vcl  inualido  ex  mipedunento  cdfticuta, 
det>euuV  ver6  illa  ,  quac  fucrat  tradita  in  fe- 
cuiidis  nuptijs  ?  Paulus  dcCaftro 

ratione  H>*-^^  §.  ^n-  vfrf-  ff'^  ^*"' /*  #•  /«^r» 
ca  dos,  IHatrinwnio  cum  diftindione  ^Mtedit  $ 
qn>|uit  ycl  cccnira  vxor  diftbluto  primo  matri- 
monio  pcr  diuortium ,  vcl  inualido  ob 
**  impcdimentum  dirimcns ,  cranficns  ad 
'k¥OM:^txa<' 


fUndam  dotcm,  &ficarbitratUr,quod 
hacc  fccunda  dos  tradita  fectindo  mari- 
to  intclligacurrepctita  cx  reconciliatio- 
nc  primi  macrimonij  diiloluci  j  vcl  non 
tiadit  t  quia  ludlcntts  a  pnoao  marilD  «f 
cum  quo  fuit  dinohitum  primum  ma- 
trimuaium,noncxcgit,&  fic  arbitratur, 
quod  illaprima  hondum  cxaOa ,  intd- 
ligatur  rcpccita,&  nonfccundajhocquc 
probat  arg.  l.  dotemff.  de  iuredot.  Cum 
eodc  PauloCaftrcnfi  vidcntur  tranfirc 
Variftus  in conf.^^.  vol.^.,&  idfmmrt  Vau- 
lus  in  l.  penult.    fi  vxor  ff.  Joiut.  matnm. 
Nihilominus  probabilius      in  Vtioq; 
mcmbro  diftindlionis  crcdcrem,non  in- 
telligi  rcpcticam  ,  nili  primam  dotcm_. 
confticutam  in  primo  matrimonio  fiue 
difloluco  pcr  diuortium ,  fiuc  inualido 
cx  impcdimcnto  dirimcnte  ,  nifi  alitcc 
c  X  p  r  virum  fit  in  cadem  reftauratione^. 
In  hanc  mcam  opinioncm  arbicror  con- 
fcntirc,  vcl  rjlccra  dcbcre  confcntirc  ex 
confcqucnti,  quocquot  fuftinent  folum 
intclligi dotcm  primoconftitutam rcpe- 
titam  inlccundo,quando  matnmoniu, 
tam  primum»qtiam  fecundum  cft  cum 
codcm  marito,  qiiatenus  primvm  diflb- 
lucum  cftpcrdiuurtium,&dcindiite- 
rumcontra^m,velprimum  fuitreua- 
1  ida  tum  per  d  ifpcnrationcm,&  per  nou6 
conrenfum ,  non  auccm  quando  fecun- 
dum  macrimoniumconcra^umcftcum 
dirtindla  perfona ;  atque  hi  funt  Cameus 
C0W/.1J4.  num.i^.vol.i., CimfiaMimu ^^^^ 
gerius  de  dote      wi.i,verf.egoeirea,C4^'  neintcffi* 
uagnolus  inobfemu.odeorf.f.mm.i.Me-  giturdot 
nochijf&iHanathomUimisiiCietem^.  repetita, 
drfKr.i/or.,quorumdoariiiam,quamuis 
ego  amplexatus  non  fiicrim  inea  partc,  PJ''^^"* 
inquacxcluduntrepetmonememfdem  ^ 
docis,quando  fecundum  matrimoiuum  cqqI 
cft  contcaftiim  «um  diuerfa  perfbna  a  t». 
priraa ,  iii  eb  tamen  ,quo  firmant  eam- 
dcm  omiun6repetitionemdotis,quan- 
do  inftauratur  matrimoniumcumeodC 
primo ,  6c  reftilfimi  procedunt ,  &  iir- 
manc  praifcntcm  mcam  opinionem_^, 
quam  iicprobo;  ceftarc  debentpraefum- 
ptiones  ittra,quando  exprefs&ioquQfi- 
tur  homincs ,  dc  quorum  inicrcflc  agi- 
tur,cum  iu  iiac,  &  fimili  bypotiiefi  prs-  Cffl'^ 
Aimptiones  iuris  indutennt  mrabfi-  prafiun- 
dium,  &  in  dcfcdlum  difpofitionishomi-  pciones, 
num  i.^H.  f.  de  pa&.  coHueHt.,Cafiret^s  vbi  con- 
eonf.  i  jo.  f^o  fU^  idfrimif.  Ui.%. ,  & 
eonf.jop.  vifo,&  exnminjto  col.  fin.  eod.  «P**** 
lihA.,'Hsgi^antius de pignor.  part.i.  memb.  ^ 
4«  mm.9rfiVaxva\h.  quando  prouifioic- 
gis  cft  fiipcr  eodcm  fa^  Cardinalis  Tuf- 
ehns  praa.  coml.  to. 6,  lit.^P.  amcluf. pj  i . 
pcr  totam,  ^muaneUa  ie  gaS.  iMpr.  clmf.K . 
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Cifto ,  dc  quo  loquiraurjipfi  contrahcn-  ad  alia  vota  nu!  la  fafVa  cxprcfTione^nec  rit  aittLi 

tcs  de dotc  dcccrminata  proutfcrunt,&  conucntioac  docis, non iatclUgicurma-  primo 

intcr  ipfos  adhuc  iwgocittm  veriacur  ,  nto  ftoudo  oomuUfle  doccm  flaimta-  ^'V^'^ 

cutn  inftaurctur  intcr  ipfos  tnatrimo-  riam  ,  feu  quam  dcccrnit  ftatutum.,,  j^^^Jy^ 

nium,inorditteadquod  illa  dosconfti-  quando  fim^-iliciccr  inicur  nucrimooiu,  „^  ^ 

tuca     Ne^  dicu » quod  ab  illa  ho-  nemp^  omnia  fiia  booa ,  lcd  itlam  Qy  ficni^ 

^oiuun-  niinum  prouifionc  rcceflum  cft  pcr  illu  lummodo ,  quam  cx  conucntionc  con-  nupferit. 


tuiiU  obl  ci^inficum  ad  fccundas  nuptias  cutn^  fticuic  primo  raarito  .  TmiIms  de  £aslro  intelligi- 
iinBtii  on.  alia  perfona ,  &  pcr cooftitutioncm  al-  in l.ftmdier  dincfit.  ff.  folnt. matrimonio,  ^"^  fccun 
tcrius  docis,adcoq; quod  cademceflan-   &  conf.6o. mm.x.  lih. i. ,  Kolandus  k  Falle 


te  reuiuifcat  iuris  prouifk^  eontra  enim   ie  lucro  dotis  qtufl.  xp. ,  Cardindis  Tmfchus  ^^^^ 
impugnaberis,quiaintantum  rcccdum   fr<^.qq.ven,I)09tmiel.'jx^.nitm.^'j.,&  ^^(^^ 
cftquoad  prouiiione  quoad  dotem  con-   t»»cl.ji^ .  mtm.      ^arpaim  ai Jlatuta^  fed  fn- 
lienta>in  quantum recdsum  eft  quoad    Mnffoi.c.ipS.  Mm.'t6s>.ttoaaaes.4tigelus  mo  con-' 
prilKipaie,intuitucuiusfuit  infljtuta,    Bojfms  de  dote  c.%.num.\i6.  ftiiuua». 
nempe  quoad  matrimomum,  crgo  li  Ratioexeodcducicurjquiaftatiitum 
priacipafc  inftauratur ,  inllaurari  quo-   difponcns,  q  uod ,  ft  vsor nabat  fimplid- 
qucpr?rumendumaccciToriuiTi,ncmpi    tcr,  hoc  cil  nuUa  fada  conuentione-» 
ma  doos  coofticutio  ,  vi>i  aliud  non^   docis,iiueiligatur  omnia  fua  bona  con-  . 
fuerit  afttun .  IXcere  deinde ,  quod  no^   fenre  in  doeem ,  non  fingit ,  fcd  prxfu- 
ua  prouifio  dotis  fada  in  fecundo  ma-    mit,  ha:c  autcm  prajfumptioccflatjvbi 
crimonio  cum  alia  perfoiu  contra^   alic^r  cxprefse  coniuges  conucnerunc » 
nouec  priorem ,  adeo  vc  eidem  priori  &  in  hoe  valet  regok  fiipia  atlegata-., 
aiDpliiis  ftandum  non  fit ,  non  poicft    quod  prouillo  hominis  ccflarc  faciat 
obdare  ,  cum  quia  noua  conucutio  fa-   jMOuiwoem  lcgis ,  quod  potifGmum  ye- 
€Li  cum  alio  emctcquidem,vtinocdjne    riScamr  »  quando  prouina  Jcgis  inniti- 
ad  ilium  ,  cumquo  fccundocontrahi-    turfolum  prxrumptioni,&  iliainducta 
tur,non lit ibndum priori  conucntioni    cft  fol um  in  fubridium ,  leu  dcfccluni_> 
ClOflBcum primo ,  quia  9&x  inter  alio»    prouifkoni!^  hominis  f^Uiifcrt.vx.n.i 1 1. 
.    non obligant  pcrfonam > cum qua  illa_i    yalcm .  f  ranc .  de  fideiuf.  c.%.rtib.ie effeS» 
t»v^^  adta  non  funt;  non  efficit  autem,  quod   fideiuf.nu.^^.  crgo,  cum  cxprcfti  vxor 
raralios  Q  pciinuin  iu.iCiimonium  reintcgraiur,    conucncrit  dc  dcterminata  dotc  cclUrc 

nondcbcacrcuuegrari,<^eademprima    £icicpra^umpcioaemiuris,quodomaia  '. 
fomo.    prouifio  &fta  intcr  ipfosmec  coniuges,    fua  bona  contulerit  in  dotcm ,  ergo ,  fi 

qui  intancum  rcccilcruni;  ab  illaproui-    poftca  coniigcrit,  quod  iiiortuo  primo  tt(r.ii^ 
iionc,  in quancum  recdlcr unt  a  priaci-   marito  cadcm  vxor  tranfeat  adtccunda  fydt pny 
palt ,  circa quod  &Aa  eft ,  nempi  a  ma-   vota  nuUa  h€ta.  exprelfione dotisjincd-  uifionem 
trimo.iio,  vndo ,  fi  poflcicoaicntiuntin    ligctur  tranfirc  cuni  Illa  dotc,quamdc-  kg^*  ' 
idcm matrimomum  aiia  non  ta(fU  cx-    cerminauit  in  primo  matrinioniO,non.« 
prciIaconuenttone,&  iccrum  in  candem    cum  illa,  dc  qua  praefumic  fbicutuiiL^, 
prouifioncm  confcutirc  ccnfcndi  funt;    quando  fimplicicer  nubit,  quandoqui- 
tumquiacxco,quod  vxorvolucricplus    dcm  fo<fU  fcrocl  dcterminationc  iam_. 
vd  nimu&  in  doccm  confcrre  altcri  pcr-    conftat  de  volunCateeiufHem vxorbde- 
toax,  non  bcnoarguitur,qiiod  in.clli-    tcrminantis,adcoquc  non  cftrccurrcn- 
gacur  vellc coiifcrrc  idcm  pruuo,  cura    dum  ad  illasiuris  prxturaptioncs, quaa 
quo  aliiir  conuencrac ,  cum  diuerfitas    folum  fiicrunt  indu^  in  fubii<lium,& 
perfonarum  rclatiu^  ad  maiorcm  ,  vcl    dckftum  dctcrminationis  voluiuatis 
minorcm  propcnfioncin  ciufdcm  vxons    coniiitucncis ,  ncc  iiatucum  loquitur , 
podit  exigere  maMMeffl,  yd  minoreni..    quando  dos  cfl  cxprefsi  conftituta  ,fed 
proutfionem  ;  vndc  marito  cscipicnti    (olum  quando  vcl  nuUo  modo  confti- 
_j  "     aducrius  vxorcm,  quod  plus  v.g. iUcri    tuta  cft»  vel  conltuuu  imc  certa  quan- 
if^JJ'*  cootulcrit,poteftiplarefpondcrc.Nonp  titate. 

qiiod  '  mccum  conucnifti  dc  hac  doie;  non  Sccundo  ratio  cx  co  deducitur, quia 
vxor  iim-  facio  cibi  miunam ,  quancumuis  alte-.  quando  iatUe  funt  m  hocgcncrc  plurcs 
piicitcr   ri  plus  OQHtulerim .  Aodpe  quod  cuum   proitifiones  ab  bomine,  hoc  eft  conftitu- 


«ibens    cft.  tae  cxprefsc  plures  dotes  in  ordinc  ad 

mtellig,i-  AssBRTioll.  Exuntc  ftatuto,  quod  diueria  matrimonia,vlumaprouifioat'» 
5.1  bon"  ^"^*^  funplicitcr  n-.'bcns ,  iQtetU|patur    tendenda  eft  per  ea  ,quae  fupra  comcn- 


fuadedif-  of"^'^      bonz  dcdiifc  in  dotemmari-    dauimus,&doccnt  iacc  Ruinuscotif.i^j.  Vkii 
fcindo,-  to ,  ii  haec  fa<ila  conuentionc  de  dcter^    mtm.<j.lilf.T.,Rola}idus  aFailedelucreiotis  P'***?®^ 
tem  ,  R  minata  dotc  cum  marito  nupferit,  &    ^.-jS.fThanutius  delucro  dotis  Glofaio. 
connfine.  dciod^  eodemmacitoiSQrtuo tiaofifx^   m,i%,tUeaaAmie papmgu  Ub.j»fr4^. 

O  d. 
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<5.»«m.57.  arg.textut  in  c.cortfdttitionibus 
de  iwre  patron. ,  crgo  etiam,quando  du- 
plcx  prouifio  fa^i.i  cft  in  hoc  gcncrc  al- 
tera  pr^fumptiuc  a  iurc,  altcra  ab  ipfa 
vxorc  in  ordinc  adprimum  matrimo- 
nium,  attcndcnda  c(t  illa ,  quz  vltimo 
loco  fa<fU  cft  ab  ipfamet  vxorc .  Confir- 
matur,quiaconcurrcnteduplici  proui- 
fionc  altera  facla  a  iurc  infub(idium,& 
dcfc(£bum  prouifionis  huminis ,  altcra_* 
exprcfse  ao  codcra  hominc  priefcrcnda 
cft  ea,  quiC  cft  cxprcfsc  ab  honiinc  ,  de 
cuius  intcrclfc  agitur,  ergo  cumtcxtus 
in  l.  dotem ,  &  l.  T)iHu;  f.  ae  iur.  dot,  rim 
altjs  concordintibus  fupra  altegjtis,  aHcrat 
candcm  dotcm,qua:  inprimo  matrimo- 
nio  fuerat  conftituta  ,  vbi  aliud  adtum 
non  fucrit  jintclligi  repctitam  in  fccun- 
•  dOjVtiqueincelligcndus  critdc  dotc  cx- 
prcGc  condituta  m  primo  matrmionio, 
non  de  illa,qujc  prxlumitur  a  iurc,  fcu 
difponicur  prclumcnda  in  cafu^quo  mu- 
licr  fimpliciicr  nupfiflct  Hne  vlla  docis 
cxprclfionc . 

Confinnatur  vltcrius,  qiiia  ,  fi  in  fc- 
cundo  macrim  inio  prclum:iui"jm  cdct 
dc  rcpecitionc  dotis ,  nonqux"  ab  ipfis 
conirahcniibus  confticuia  cll ,  icd  qu:B 
prxfumitur  a  iurc  lUtutario  in  cafu  , 
Prxfum-  quo  vxor  primo  (implicitcr  nupfcrit , 
pciuinni'  pr^fumptio  innitcrciur  altcri  prajfum- 
'^rtflira-  ptioni.quandoquidcm  inprimis,  vt  fu- 
pcioni.  "  piA  diccbam,llatutum  prajfumicquod 
omnia  bonavxoi  js  intcllitjanturdata,. 
in  dotcm  ,  quando  mulicr  iimphcitcr 
nupfit  ,  dcindc  cil  cciam  prasfumptio 
iuris,  quod  dos  primo  conllituca  intcl- 
ligatur  in  lccundo  rcpctita  ,  fi  vcro  iru* 
fccundf)  matrimoiiio  i;jtcliigatur  rcpc- 
tita  ca ,  qua;  primo  cxprcfsc  fuit  condi- 
tuta,  prdumptionon  inniticur  prelum- 
ptioni ,  fcd  mciiti  vxoris  dcccnninatc 
ciprcfsae  ,qua:  ctiam  toliit  priniam  prij- 
fumpiioncm  iUius  iuris  municipalis;  in 
concurfu  autcm  prxfumptionis  rclatie 
ad  cipreflam  voluntaiem  conftituentis 
dotcm,  &  prxrumptionis  relacac  ad  alia 
prxiumpcioncm  clc  illius  conilicutionc 
prxfcrcnda  eft  in  iurc  prima  . 

Hicoritur  difficultas.an,  (i  in  ftatuto 
dicatur ,  ^uod  mulier  nubcns  nulla  do- 
ic  exprefsc  conltituta  intclligatur  om- 
nia  fuabona  darc  in  docem,h9c  intclli- 
gatur  corrcdtorium  iuris  coinmunis  in 
illa  l.dotcm  ff.de  iurc  t/or.,  quatenus,  fi  in 
fccundo  matrimonionulla  cxprcfTa  con- 
ucntio  fafta  fit,non  fii  iniclligcnda  rc- 
pctiudos, quamuiscxprels^  conllituta 
in  primo ,  fcdcHe  omnia  bona  vxoris  in- 
tckligcnda data in dotcm in  illo  fccundo 
matrimonio,an  ver6  nullo  modo  fit  cor- 
tcdtormm  iliius  iuriscommunis,  fcd  f^- 


lummodo  proccdat ,  quandoncc  in  pri- 
mo ,  ncc  in  fccundo  matrimonio  fucrit  j 
conftituta  dos  cxprelTa,adeo  vttuncdc-  SMrutii 
bcantfoiummodo  vcnirc  in  dotcmom-  a/Terens 
niabona  vxoris.  Hxc  difficultas  potif-  muiicrc 
fimunihabctlocum  tn  Statuto  Medwlani  n"ben- 
»»  f  .455. ,  vbi  dicitur ,  c\\xodnecfn,neque 
inteWirjtur  dos,  nec  bona  data  in  dotem ,  ntfi  „b7^S* 
exprcfsi  confltterit  vcl  appareat  lcgitime  .  coflftltu- 
Circa  quod  itatutum  C^rpa/iNji^id.mmi.  t.i  intei- 
$').,&  ^<5,,  videtur  aircrcrccffecorrcc-  ligi  om- 
tcJriumiuriscommunis,  quodetiamin  n'-"»  fu^ 
his  tcrminisdccidifrcaffcnt  Jafonem  conf.  ^^'^  '^^- 
^o.vol.  i.pondcrando  illa  vcrba ftaiuti.  jofjjj,'^ 
ExprefsiconfiiteritfVelappareat  ,<\Cix6t-  ha- 
bcnt  intclligiad  literam,  prout  iaccnt,  b«  locu, 
6l  pro  hacopinionccitat  ctiam  Curtium  fi  in  pri- 
Juniorcm  conf.d.col.^.num.p. ,  &io.t&  ™*" 
Menochiutn  conf.<y .  num.6.,  &  7.  loqucntcs  tf '"^0- 
in  his  icrminis ;  in  fccundo  autcm  ma- 
trimonio  cxprcfsi  non  conftat ,  ncc  lcgi-  f\,critc6- 
timc  apparct  dc  taii  dotc ,  fcd  folumex  ftituta. 
pnrunipcioneiuris,  qua;  habcrc  locum 
non  p>oteft,vbiftatutum  rcquirit  cjr/wf/- 
sicondarc,  &  lcgitimiapparere ,  quxvcr- 
ba  funtiiuclligcnda  ad  litcrain.  Nihi- 
lominus  probabilius  arbitror,huiufmo- 
di  ftatucuni  non  llarc  correftoric  ad 
tcxtum  in  l.dotcm  ff.  de  iiire  dot. ,  &  alin 
cocordantia,i'cd  folummodo  vellc,quod, 
vbi  in  primo  matrimonro  non  cft  faifla 
aliqua  cxprcfla  coiuientio  dotis,non  in- 
tclligantur  tuiicdc  iurc  cominuni  om- 
nia  bona  vxons  tradica  in  dotcm  ,  vt 
ctiamnocac  loanncs^ngcliis  Boffius  trafl. 
dc  dotec.S.  iinm.  ii6.  in  fine ,  quae  tamcn 
vcnircnt  ftantcalio  ftatuto,  quod,qua- 
do  nulla  dos  eft  cxprcfs^  conftituta  in 
primo  matrinionio,iniclligcrentur  tunc 
m  eodcm  omnia  bona  vxoris  relata  in 
dotcm  .  Csicrum,  quod  Statutum  Me- 
dioiam  in  </.  f.455.  non  fit  corredtoriuni 
iuris  in  iila/.iorcm  ff.de  iuredot. ,ncc  cffi- 
ciat ,  vt  fi  dos  cxprcfsi  fucrit  in  primo 
mati  imonio  conftituta,non  intclligatur 
rcpctica  in  fecundo,fcntiuntexprcfsc  Ca-  Dojcon- 
flrnifis  in  l.ftmulier  ad  fin.  ff.  folut.  matri-  ftituM  « 
vioii. ,  Cnmanusconf.  1 10.  inprincip. ,  ^l-  P''"^°  . 
ii.uits  conf.MMu.^.yKolandus  aydUtraB.  J|Jr'rcpe" 
dc lncro  dotis  f  .75 .  ntm. 1 6.,  loojines^nge-  ^^^^  fc- 
lus  bolfius  traa.  de  dote  c.  1 8.  nim.  i  zd. ,  cutida . 
Tiraffucl  tra£l.  ad  leg.  conub.glofa  5.  con- 
trafi.  num.  x.  j  j. ,  &  fcqq.  Rationemcx 
eo  dcduco,  quia  illa  dos  exprcfsi  confti- 
tuta  in  primo  matrimonio  cft  talis  ,  vt 
dici  poifit  dc  illa  exprcfsc  conftare,  &  lc- 
giiimc  apparcre ,  quandoquidcm  pro- 
Dari  potc/t  per  inftrumentum  dotale.^ 
aut  pcr  teftcs  ,  aut  pcr  vchcmcntes ,  & 
concludentes  conicduras ,  vt  ctiam  ad- 
m\n\l(^arpanus  ad  Statnt.Mcdiol.d.c.^^^. 
itt  vcrb.  exprefsd,  &  conftiterit.  Quod,  fi 

di- 
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dixcris  cxprcf&^ conftare,&  lcgitime  ap;  aliud  cxprdsi  aAum  non  cflct  cx  gcne*  ; 

paFcre  quidcm,  nuod  fucric-to  prmo  nUmio^dcfuiapuex  Uotemff.de m-^ 
aiatrimoniocxpixftc  con<tituta,non3.u-      rfof/ww  ,  aliirquc  concordantibus  fu- 

.  -t  '  temezprcl&ecoitiUtCj&lcgicim^appa-  pra  allcgatis,  quandoquidcm  adhoc 

•  fere>quod  fucrit  rcpctkam  fecuiido»  inftitutum  iwrwn  referrepotdl ,  quod 
cum  hoc  foluramodo  fic  ex  praBfump-  dos  fu  conllituta  vel  cx  conucntioneji 

*■         tionciuris;ftatimimpuEnaberisy.quu  partium,vcla dif|K>ntioneiuris;ruffictt 

fuppofico,  quod  exprcueooiiSiKn^  fll  chim ,  quod  fuerit  conftiaitainprimo 

*  lcgitimcappareat,quodinprimomatri-  inatrimonio,  vt  intelligaturrepctita  in 
.'  •        monio  dostucritcxprcfsiconftitutapcr  fecundo,  quando  aliud  in  hocciprcfse 

aeoefrariamcoafcqucntiaaiTenicctiaiaii»  conucntum  non  eft  ex  vi  d.  l,  datn  ff.  de 
-  *         quod  cadcm  fucrit  conftituta  infecun-    /iwr  dot. ;  ncc  oliftat,  quod  indiftoSta-* 
"^-*        doftantc  dilpolkione  iuris  in  d.  l.dotem    tutoMcdiolani  dicatur  nifi  exprefsecM- 
„  ;        ff.dt  iur.  dot.,  al ijfquc  concordantibus ,  fliterit,  vel  appareat  Ugitime,  quan,quod 

quod  fatis  cft  ad  pra&fcns  inftitutum  ,  &c   in  il\o  requiracur ,  quod  dcbeatiludos  ItueI1f|i- 
eo  roagis  hic  intcUedus  admittcndus   cffcexprcfscconftituta;  Nonobftat,in- tur  ^ui"- 
cftcaratione.quod  verbaftatuti,quan-   quam,quiaiUavcrbanon  rcfcrunturad 
cum podibilc  cft ,  &  paci poceft eorum  cxprcflamdotisconfticuuoncm,fedad  ,  -^,^«1 
ienfus  abfque  eo ,  quod  deflcAancur  in   probationcm  eiufdem  conftinitaB.  *,  ex-  ^p^^^ 
r        improprijin  llgnihcaciancm  ,  intcUigi    prefs^autcmdiciturprobari ,  quodcol- 
^  deoenc,  vcminuscorriganCy&laodanc  ligicurexmeate!,&oonieAuris,vcnotac 
jus  comnranc,  fed  lati,  Tel  ftriAi,  qua-   Felirms  m  c.  ttrth  bro mo». 4.  de  prii».  9 
cenus  minus  dcrogctur  cidcm  iuricom-    CurtiHSlmtiorconf.i^yp.  h«j«.i  i  . ,  Tiraqtul  • 
muni  BartoUu  in  /.3.$.  bac  vcrbaff.  denc"   ad leg.  comuib.gltf.i.tExprex  num.i62..,ir 
*  •'        %ot.gefl.fJiAasinejetmiH^htsiecot^.,  num.xji.^MnoclKititraB.atlipifieiii.re^ 
Mmtica  de  tacit. ,  &  ainhi^.  conueat.Uk.    vicd..^Mum.T.^i.,  Bor^nni.  CauaLcan.  traff, 
■  xx.tit.l^.iuim.io.-verf.mqictiam.  de  z/Jt^fruii.num.S^.  adfin.,6c  (^uodhibc- 

Maior  difliculuscft  ,  an,  (iinprimo  tur,&deduciturexdifpoficionciuris» 
■  ^  raatrimonio  nuUados  circtcxprclsc  ccV  .Alrx.mdcr  confil.\x6.  tm.j.,  &  4.  vol.S. , 
* ilitUCa,fed  vxor  nupfUTet  fimpliciicr ,  iU  socmus  f  nior  canf.x  ix.  num.S.  iml.  2..,  Ti~ 
ex  vi  aUcttius  ftacuti  imelHgcrentur  raifuel  adle^.coiaait.d.^^.T.iiiiilt.T^.,^ 
omnia  bona  vxoris  cradica  marito  ioj  fr  jij  ,  Cnrnus  iuniorconf.i^ft.w.6.^  y.; 
dotcm,&  poftca,  fimortuoprimomari-  cx  unpofuionc  autcm  iuris municipali& 
to  vxor  ad  alias  nuptias  tranfijflct  nul-  in  hac-hypothcfi  coUigitur  dotem  con- 
la  fi£u  mentionfcdotis,  an,ioquanu»  ftitutamdTciaQmnibushoaismulieriay 
ftante  Statuto  Meiidimiin  rf.  C45  5 .  w/.  i .  adeoq;  &c. 

deccrnente,  quod  nonHt  cios,  ncc  cflc      AssbrtioIII.  SiTXOrprimonupfcrit 
9     intelligatur  ai6cjy)iefbccoulliceric,  vel  cumcerta,&dececminaca  docc,  ocpo> 
Vbi  vxor  apparcac  lcgitttnfc  intcUig^^nturoaiiia  fleaconftante  matrioMnio ex interuallo 
fimplici-  bonacx  vi illiu;-,  prioris  ftatuti  data  in_.   augmentumcidcmdoci  primocor.ilia!-  _~ 
tcr  ntip-  dotempriori aurico,  repeciu  in  vim do-  ts&ceric >  &  fucceOlui morcuo  marito  ^ 
fer.t  nur-  ^  Tecundo  marito;  &  lacio  dubitandi  adfecimdas  nnpctas  cranfierit  ntdla  fa-  lo  ,d  uil 
1.1  aw«^  cxco  oritur,quia,cumncc  inprimoma-  ftaconuentionc/cumcntioncdotis,pro- <ft.iinpr» 
oainftim-  trimonioiiiaomnia  vxoris  bona  iinc  cx-   babiUus  cft,q^uod  fccundo  marisa  intcl-  mo  mA- 
n  ext.inr  pre&fe  in  dotemcoiifticuta,led  tantam  a  Hgacur  repctita  dos  cum  augmento  £1-  fi^ixi^nio 
te  It.ini-  iurecxpracfumptionc,non  vidcturpolTc   (£lo  pro  tcmporc  conftantis  prioris  ma- 
to,9uod  vcrificari,quodcxprcrscconllct,vtlegi-   tr)xaoaxj'liattacoiif.fyi.nim.x.,&feM.,  ^l^^ 
tur  um.  timd  appareat,  &proptcrca,  quodfit  Smditttoitf.i96jHiim.tp.,&%%.,Miamca  to  rcper 
iiitclir'-''  ^*^^  intctUg^itur  cflc  dos ,  &  pcr  confc-    dc  tacit. ,  & amb^.  cmtent.  lib.  i x.tk.  1 5 .  cir.-»  in  fe* 
cnr  dau  <l"cas  noa  «identur  vcnire  iii  fccundo  num.ix. ,  Stcfhaims  Gratianus  difceft.for.,  cundo. 
in  dotf,  matnmoniotanquamrcpccitaprodote,  tom.j.e.i'f%.niim.%i.,& cj.^^.nM.66,, 
incelligu-  cum  ftantc  tali  StatutoMcdiolaoi  ad   loannrs  Jngfbts  S0mtrtA.ie  cJL 
tiir  om- rationcmdotisrcquuatur,quod  de  iila  num.i^-j. 

nin  et  .1  cxprcfscconftat,  & appareaclegicim^       Ratioex  co dedacitur  ,  quia  fliiid 
doeemm  ^i'hdominus etiam  ft.inte  Statuto  Me-   augmcntum  fadum  a  mulicrc propri^ 
Uemito  (li^^iii  ^^'^  iinprobabilc  arbicrarcr  ,  babctur  tan^uam  pars  ipliulmct  docis, 
aMcrinH>>  quod  onuiia  illa  bona  ,  quae  ex  dilpofi,-  &  de  eoiudicandttm  ,  prout  dc  doce^ 
nio  non  tionc  akcrius  Stacuci  intcUigerencur   Lintcr  focerum^. cuminterff.de  paB.dot., 
^^M\te  conftuuu  in  docem  ,  quando  cxprefs^   ^cphalits  conf.  i  'y6.  nw.x^. ,  Stephanus  Gra-  Ifud  ang 
JgJJJ   confticuu  noncftin  particularibus,  &  tiaimtiifcept.for.c.ijx. ii»w.ti„liocque  mcntum 
fl^^.  ccrtis  bonis  ,  iiucHigcrcntur  repctir:\  rn    cciam  exprcfsc  habctur  /?!  /,  m./w  C.  dc  ^qj^"* 
fccundo  matcuwmo  ,  quaudo  «juid   iw.dot,l.fiproprietatt  ff.de  faU.dot.l.fl 
...  O*  wn- 
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tmfime  i.paSis  C.  de  donat.  ante  raift.p   num.  xo. ;  an  vcr6  conculcric  COOtra^ 
icd  dedote  ftatutum  eft ,  quod»  fi  fuwt  iam  nuptijs ;  ia  quo  caAi  adhuc  di^n*    i  f 

marito  primo  conftituca  ,  intelligatur    gucnduin  vidctur ,  an  fciliccr  contulc-  0oiuti 
fccundo  rcpctiu,  uiii  aliud  fuerit  con-    rit  aliquo  titulo  oncrofo  pucd.coiupcn-  i  marito 
uentum  pcr tczcum m  4, l,49tm  f&K  (ationis, reauuicrationis,& nmilium^an  rpon& 
Oiuusff.dr  iurrdot.f  CfgO^c,  vcr6  titulo  merc  libcrali  ,  &  gracuito.  antenuB* 

U\Xh^  '^l^^^nx^  fidemdoticoin^ante    Si  cranlluieritantc  nuptiastiiulodona-  tiajti^ 
mtarimonio  feccrit, vbiAippo]ii(ur,quod   tionis  tranfercntis  propri^  domuiium  in  [^^^^^ 
ipfj  vxor  fu»  doti  augmentumfccerit ,    fponfam ,  «Sr  \\xc  illud  idcm  contulcrit  mjnium 
Quid  vcro fcnticndura  fit,  finonipfa-»    utuJo  augiucnti  dotis  proprix,  &  tunc  &  hoc  * 

ysor  augmentum  fcccrity  vel ex parK  ytsi habct  rationcmaugynenddotisy  6c  coiutiun 

ipiiiK  fadiura  fucrit,  fcd  a  mariK>  vcl  cx  vcnit  fub  difoofitionc  iuris  Ibtucntis ,  ei<lc  auw 

pjf cc ciuidem ?  Hatta  conf.  iji. nKm.x,,  quod dosconitituta  primo nurxto  intcl-  V 

&fe^.  Ub4. ,  SHrdns  conf  ip<5.  bww,xo.  ,  ligatur  rcpctxta  U  ftcundo^&pcrcon-  *^°f^ 

&feqq. ,  Stephanus  Cratianns  difcept,  for,  fcaucns  ctiam  cum  tali  augmcnio  Glofa  ,  illU 

c.ijt,  ««.ix,,&alij  plurimiapud  loan-  in  l.  i.de aditlt.,&  ibiubbasmm.  7. ,  &  in^fldjj 

vem.4ttgelMmBofJium  traS.de dotec.^.nM.  ^namaSf  Surdits  coM.  ip6.n.x7.,Ioannes  nupiijs, 

ijp.  fullincnt  hoc  augmencum  conUi-  .At^elus  BoffiHstraS.  dc  dote  r .  8.  nu.  165. 

tucumamariio  non  intcUigi  fimui  cum  Sicontulcritcontra^is  iam  nupcijs ,  vcl 

dote  repecitum  in  feciido  matdmooio ,  intuitu  carundcm  contra hcndarum  cx  12 

co  quod  non  propri^  fit  augmentum  aliquo  titulo  oncrofo ,  vc!  cx  caufa  im-  Sicontu- 

docis ,  fcd  donatio  proptcr  nupcias  pcr  pcllcntc  ad  crogandum,(S:  vxor  poAca  ieric  poA 

A  ?mc-  ^*'-    ^'i^^f.  itnte  nupt. ,  &  conculcric  in  augmcncum  docis,idcmdi-  "J^P^ 

tum  do-  f-f/T^f  aliHdlnflit.  dedon.it. ,  &  hcxrctiam  cendumcU,quod  rcilicct  fitpropric  lug-  ''^j^g,- 

lis^^a.  i^itcntur .^bbas  coiif.xi.nMm.^i.iiifin.f^e-  mcntum  dotis,  &  vcniat  lub  iiladiipo-  ^jjocd» 

iMCio     ph^dus  conf.6ij.  num.    ,  &fe^.  Ub. 4. ,  ficionc ;  boc Ctiam  intclligcndum  eit  in  fam  fbe» 

ppopcet  MMtici  dc  tjcit ambig.conHcnt.lih.xo.  cafibus  ,  in  quibuspoiluntcllcdonatio-  nmbvxo 

™?*'*>^  m.ij..n«m.6,,-  augmencumaucemdocis,  ncoirrcuocabilesiniervirum,  &  vxorc,  rein.aug" 

r^^^^^^&donacioprQpcernapdasvaldidiuer»  fitiincmaricusdooaucric,& vxor  do-  '^''nnim 

fa  func ,  &  proptcrea ,  quat  iura  difpO'  natumcontuleritinaugmcntumdotisj    «'^  i^ 

•  ftuntdcdote,&deaugmcntoipfius,non  lo^ames  .An^elns  Bo0ustra3.  de  dotcd.c.S.  J^p^JJg 

polliliiS  tmlu  ad  dcnationes  propter  per  varios  cafus  in  particulari  i  wv.itf^.  jn^^ 

uuptias;  &fpccialitirin  tcrminis  huius  vfq.  ad  n».  ijj.  Si  vcr6contulcrit  titulo  dis  mip» 

augmcnci  fadti  per  maritum ,  fcu  huius  mcrc  libcrali  Uancc  mudcrna  coai  uccu-  ti) . 

donationis  proptcr  nuptias ,  quod  non  dine ,  fectudum  quam  fublata  eit  dil^ 

babcat  rationcm  dotis  pluribus  probat  pofitioiuris  ciuilisobligantis  marirunu, 

Hatta  d.conf.^ji, num.j.,  & primo,quia  ad donaiioncm  proptcrnuptias,nonim-     '  ? 

mulicr  babct  priuilcgium  praelatioott  probabilcarbitr(>rid,qtlodaifertCIiMi-  l'''i" 

hypothccacin  dotc  ,  &  in  eius  augmen-  dedcusconf.i^9.nu,]o.,hq\io  non  vidctur  ^  "'^,^ 

to,non  aucem  in  donationc  proptcr  nup-  diflcntiri  loames  ^ngelHS  Bof^  traS.  de  «ljj!^,tam 

tias  per  tcxcum  in  l.  ajfiiuis  in  fin.  C-  ^pd  ime  e.  8.  mt,ij^.,  ncmp^»  quodpioptii  „0  libe* 

\ot.  inpign.  iai»f4;jw,fccundo,quia  titu-.  fitaugmcntumdotis,&  proptcrcacadat  xxM, 

us  docis  transfert  dominium  m  mari-  fub  diipofitione  iuris  (latucntis de  dotc, 

tumipermxtam iiii.ifM  mieiiUmCjkrH  cum  illud  fit pan  iftius . 
voMift.y  fe« autcm, quaccft  mariti non      Prima pars cx  co facileliquet , quia_, 

poceft  amplius  fieri  fua  /,  debitum  jf.  ic  cum  intcr  fponfos  ante  contra£^as  nup< 

pignorat.  oB,  tias  non  lint  prohibitae  donacioncs ,  & 

Nihilominiishxcdifficultas  dirimen-  ha:  fint  irrcuocabilcspcrca,qua:cxallc- 

da  eft  adhiticis  varijs  diftindionibus ,  &  gatis  DD.,  &  iuribus,  mox  commcnda- 

primovidcndum  cft , an maritus  titulo  uimus,dubium  non  cft,quod,fi  fponfus 

donationis  transfcrcntis  propri^  doroi-  plcnadcUbcrationc,&  titulodonatioois 

nium  in  fponfam  contulcrit  eidem-.  confbrcntis  dominium  in  fponfam  ali- 


ante contr.i(ftas nuptias  aliqiuid,  quam  qua  contulerit ,  haec  plcno  iurc  fiant  ^P** 
vaUdameffcirreuocabilicirliabccurex-  ciufdem fponfae  pcr  textumi»<<i.i.C.ife  nh?in^ 
prdsiiiif.  x,C,dedma.mt€mift.ficAi>'  4(mat.aiitenuptias,crg6 nonenttK^x^' 


KntTjnormitauKS inc.&ft  necelfc dc donar.  dcm  (ponfa  non  poflit  dc  illis  pro  fu.L-,  dooatio» 

inter  viT.,&  yxor.,BoreUits  inftmma  decif,  libcrute  di^pooere^  crg^,  fi  iterumcon- 

tm.  i.  tit.  i.  nm.  x^o.,  &  *x  TheiAogis,  tuJericmaflOflil^titalo  dotts ,  feu  au^ 

Sanchcx.  lib.  6.  dr  niatrim,  difp.j.  num.  i.  mcnti  ciufdem,  non  crit,cur  fub  tali  tJ- 

iferf.fechs ,  Caiirus  Talaus  de  tMfl ,  &  iur,  tulo  r>oonpflitfubftftcrc,cum  tunc  mo- 

tNO,  jx.  difp.z.  punB,  %<$.$.  8,  mmt.%.f.  prii dkMOr augercdefuo^iHmpede 

ipmMf          Beffm.tr^*  4c4H9  c^8.  acquafitiii fepkM iuxojperindd,  ac fi 
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augerct  dc  aiijs  bonis  aliund^  acquin»  &  tom.j.fnbtit.  ContraSHt  Xf^Mematrimi 
tisycuniparunirderrcpoifit,  quodab    ^fMMt.j.iiir. ,eigftetiam,rititttikl 


vnOjVcl  ah.Utcro  acquificrit,dummodo  rcmunerationis/cu  corapcnfaiioniscQn- 

plcno  iurc  fada.  fint  Tua  .  Conliroucur  tulcrit  aliquid  maugmencum  docis  va- 

ex  ij^,  qnx  nos  docuimusrom.^.yUiilr.  lida>&irrcuocabiliscricccillatiOy6eihlH 

CmtraSus XIK  de  fponfal.  5.  nifq.  i.  f.  1.  fiflctrub  titulo  talis  augmcnci , 


1. 6.t  quod » fi  conilicucio  dous  tada      Rurius  iiccc^qus  dicuncur,non  folum  15 

ftieric  per  maricum  ance  OQHtnAtinu  ]ahentlocuun»^qiiaiidoid,qiiodocMAr-  intcllis^i 

macrimontum  fub  ca  rationc,  vtquQKi  tnr  pcr  maritum  vxori  in  augmcntum,  turetiam 

fubiUaciamvimhabeacahfQluc^apriiH  o&fercur  ciculorcmuncracioi\is,6i:cont- illud  do. 

Il^  ciMfiiBfileinocinltottioiitt,  licccno^  pcniatioius,rQdetiamyqttaadoconfcrcur  n^"<"^ 

''^  droeat  forciri  cxccucionem ,  nifi  puri-  in  omnibus  cafibus ,  in  quibus  polTunt  h.iber<u>- 

ficaca  condicione  nucrimonij  iam  cele-  cfle  validx  donaciones  incer  virum ,  &  ^^^f^ 

bratijTciquetenec,  proiic  dQcetr«r/c/)Mi  yxorem ,  &  irreuocabiles,  quandoqui-  omnibiu 

Uh.  6.  lit.  T.  cnticl.  88.  mm.  j. ,  &  in  hoc  dem  in  iftis  milicant  raciones,de  quihmi  cadbiu  , 

jenfuc](illiaioprocedere£^ibe«.(i6,<5.  de  fupra, quia fi:i]icec,cum cunc  ead£  vxor  tn  ({utbus 


i,  difp.y.imA,  Vtrf,fi  tmatfMe^    acquirac  donau  plcno  iurc  eademcon-  v.^Ii 
jutiinmiei^m in,e.&  ftnecefTem.  x.  ie^    fcrre  poccfl  marico  ciculo  docis ,  &  hoc  '""'^ 

-      '  -       *■        .       -.  •  «  ii.iiioncs 


imat.  btter  vir. ,  &  vxor. ,  SiUieflrKnu    fupponicur  vircualitfer  prjeftarc,  quaiu-  ^j^^^jf^ 
verh.  Dosq. 6.,  Baenamde  tionmeliarjiliab.    uisa^Ui&cfiediuc  illa  non  fuerintcoi-  rtf^fi^^ 
c.id.»i40.,&  hoc  non  alia  rationc,nifi    lau,quiaiiAionc  iiuri»  vixtualicer  prsr. 
quii  incer  fponros  ance  concradUs  nup-    fumicur  acccp(0eA&  breui  manucontQ-^ 
tias  non  vctantur  donationes,  alia^ue^    liflc  in  maricum . 
fieri*  quae;  prolubeatur  inter  oomugea      JbiparticuJarifubMic  primaaugmfi^ 
afta,ei^etiamcQmntadoiiatiQideji  tam4Mitis£iAiuQ«maritovxoriyqnai»* 

qua  loquimur,  f.iGu  fit  antc  nuptias  ,     do  maricus  ignobilis,&  fcncx  talc  aug- 
noaellycur  non  dcbeac  tencrc*  6c,  fi  pcr    mcntum  conferc  vxori  nobiii;,  &  iuucni 
^aadem  rponfam  coUaca  fueric  in  au^-    per ca,quz  fupralatfeoommendauimus, 
mencum  dotts,  noncric,  CUrfubiUQtt^    vt  ctiam  probat  Io.rnnP!  ..^n^rhis  Rofftus  1" 
tulo  non  dcbcat  1  ubfiftcrc ,  troii.df dote  c.  8.  nu.  169.,  Umdcdcnsconf.,  Qy.indo 

Hic folum aliqua difficnlta» videtur    ^.iiit,i6»^& fe^.t Stcfhjnus(jr«Uam  vii  renex, 
.14    cffcincaru^quofponfusanceconcradkas    difcept.for,c.z')t\..nu.69.,  quodctianu,  ^.'^"^ 
InMlUge  ouptias illamdonacionemconculcric,&    verumartiicror, quautumuiinuliuni-.  fertvwJri 
•^J™» "  fpoofa  illud  collacum  conftante  iam-    praoceflieritpaawAintBr  mulieran  no-  juuemVk 
k  nmiro  n^-i^rimonio  confcrret  in  dotem ,  feu  in    oilcm}  feu  iuuencm,  &  virum  ignobilcx  «obiJt. 
«nce  nup  auginentum  docis,  quia  Ccmc  vidcrecur    &  faicm ,  fi  illud  vir  ignobi  1  is ,  6c  fcncx 
tiascoN.v  doaaciainter  coniugescoaftaatematri-    contulerit,  quod  etiam  docec  loaaaes 

cnm  flc  monio ;  Sed  hoc  aullo  modo  poceft  ob-  «^terlM  £01^  I0C.  cit.nu.  1 68. ,    n.  17.» 

'ab  vxoro  ftarc,quia  hac  raciQne,neccQnftacema-<  Stftbis  ie  atiment.  decif  idd,>i.  ,  Hon- 

Cirdenu..  trimomoexboni&aliundcacquificispof-  dedeHsconfu^S.nu.  i6.,& fetftj.  lib.i  .,Sali- 

Sl^^'  fetvxoraugmcncumindotefibifvxre,  ii«imiHl^ZH.'ut69nC.tlfdot.tacit.,'Piiia- 

quinimm6,nQCdotemoQaftanteniatr)^  ttitt9fimttia  rA.de dmat.ititervir^,&  •  ' 

monio  fibi  conftitucre ,  quod  c(i  abfur-  vxor.§.iQ.,  quia  fcmpcrcflpr^Efamprio, 

dii&mum  .  QpniUtuenao  igitur  iilud  quodc6tuicricanimodonacionisremu-< 

angpientam  doCM  non  dtcitur,  &oere>  neratorts  nobilitatts ,  ic  iuuentutis « 
donationem  m.irito,cumcodcmdcfun-       Sccundo  fubfiftit ,  quando  maricus  17 

AodftbeacadlcrccUrc,ficuci,  &  ipfa  concuiiciliudaugmcncumvxQrinalcnci  Q^nti* 

dosoonitimta  ,  vteft  inconleflaapad  cnmfpfonnheie,,  nifipnfitntaU  aug*  mii^its' 

omncs  .  mcnto  loannes  .AitgelHs  Bofjxus  tr^iB .  dc  dote  conmlie 

iiecuQdaparsexcoliquccquodlace  i.c.^.num.  i66.tfotttaneiUdcpaU.mpt.  f^tntnx 

diiimusinpm»edencibusincaufadotis  decif^.gUif.  i.part.%.mim.  %^.,&  feqq.,  ^^"pf^ 

Omftitutaipcr  maritum  titulo  rcmunc-  Faber  infuo  (^od.lib.S.tit.zB.y  Stepbanus     -  ^ 

ntioais,  6c  compenlacioais  i  hx.  ocenim  ^ratiajm  difeeft.far.^  tom.^.  c.  ^84. ,  cum 

aUbluife  tenent,  6t  irreuQeabiles  funt  etiam  hoc  augmentuminhachypothefi 

.Abbtisinc.f:n.ni(.j.dcdonat.intervir.,&'  confcratur  titulo  onerofo  ,  vt  fcilicec 

titutoco-  vxor.,  Tiraquel  inl.fi  vttquajn  verb.  dona-  mulicr  eumducacmmaricum^finc  q^i^Q 

peiUEitio.  tionelargitus  Cjde  reaoe.  donat.  m.  1 9. ,  Ta^  Qon  duceret , 

Qil»        biena  xtcrb .danatio  j.  in  infl.,  Menochiusde       Tertio,  fuhfiftit  in  cafu  »  quoconfan- 

arbttrar.lib.  x. caf.  i^x.nu,^ , Smchex  de  guineus  aliquis,  feu  artinis  impetrarcc 

matrimMhji.^jSjt.l.f  aique  hoc  idem  difpen(atioiie  a  Roinano  Poncifice  alle- 

nos  docuimus  tom.  5.  fub  tit.  (^ontraHut  gando  pro  caufi  difpcnf-itionis ,  quod 

Xiy.de f^d. i^Vif^.%^$A*tm^iafi;a.j^  Qiulicrcomangumca,  vd  aifinis  non^ 

habest 
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habeat  cx  Cc  COngrUam  dotcm  ad  nu-    de  ducenda,  aut  dotanda  J^irgine  defioratA^ 
\  g     bendum  pari ,  &  ipfc  ci  conftituct  con-    copMlattHi  non  pojfc  inteUi%i,  fed  difiHnBtui, 
Qiiando  ^ruamdotcm,vcI  augmcntum  talc,quo    &  hanc  fententiam  le^isUtoris  mentt  ma^ris 
marinis    in  dotc  efficiatcongruitatcm,quidquid    confonam  cxiflere  vifum  efl  ,  idco  ,  dico  , 
confin-  cx  aducribdixcritSarrfMj  fon/.  ijkJ.  nu,    quod  indatahvpotheficxco,quodftu- 
tuineus    ii.,<jr/ir^^.camotusrationc, quodtalis    prator  fimul  duxerit,&  dotaucrit,  fcu 
aifpcnC»-  dotatio,  feu  talc  augmcntum  dotis  non    augmcnium  faltcm  conftiiucrit  doti,vi- 
tioncrru#  fi^t  contcmplatione  dotis,  tanquam  ob    dcatur  titulo  rcmuncratorio  ,  &  com- 
»i't cAciii  '••^"^^"^  finalcm,  &  principalem , fed  ob    pcnfatorio illud,  fcu  iUamconiuliffc ad 
ii  ,  qui.i  ^P*:™  ™^^'""'^°'^i>X<=*^^^''^"™^'^S"*^^"'^    effcftum  vt  poft  fui  obitum  inucnire^ 
fxmina_  iHius  mulicris  matrimonium  .Scd  cerce    poffct  vxor ,  cui  nubcret,  adquodlicct 
non  ha-  tcncndura  cft  illud  augmcncum  in  hac    dc  rigorc  iuftitisc,  non  tcncretur  cx  quo 
berer ,    hypothefi  fubfiftcrc  in  veram  rationem    tamcn  ulititulocompcnfationiscontu- 
qtio  pof-  augmcnti ,  fcu  dotis ,  vt  fuftinet  ctianu,    lic,  videtur  titulo  fuflicicnti  contulilTc, 
^«^^'^nw  '^*'"^^  ^ngeius  Bofflus  traB.  de  dotec.9.  n.     vt  illa  dos  ,  fcu  augmentum  fiercc  pro- 
iere  ni(T  170.  Ratio  ex  eodcducitur,quia  caufa    prium,fcupropria  ciufdem  vxoris.  Hoc 

ipfe  *t1ii-  illa,ob  quam  conftituitur  illa  dos  con-  cxempiificaripotcft  cxemplo  prcEccdcn- 

ceret.ifli-  grua, fcuillud  augmcntumdocis,eft  ta-  tis  cafus  ,  quo  maricus  fencx  ,  vel  igno- 

gnam  ei  }is,  vifitobcaufamrefpicicntcm  vtilita-  bilis  fmc  praccedcnti  pa<flo  contulit  fe- 

dofe .  ^  &  fauorcm  ciufdcm  mulieris  non  minx  iuucni,  vcl  nobili  dotem,fcu aug- 

quomodocumquc,  fcdcxonereimpofito  mcntumdotis,quamuisadhocdcrigorc 

aSummo  Pontihcc,  qui  in  tantum  con-  iufticia;  non  tcncrccur,  cx  quo  tamcn_, 

ccflicillam  diipcnrationcm,in  quancum  contulii  titulocompcnfationis plcnoiu- 

doccm  illam  congruam ,  feu  illudaug-  rc  in  fauorcm  vxoris  contulifte  cenfetur 

mcntum  proinifi:,  &c  fic  non  libcrc  om-  cx  communi  DD.confcnfu  ;  acque  hoc 

niii6cr)ncu[it,fcdrccipicndoproilla,fcu  ciiam  in  tcrminis  huius  rcfolutionis  do- 

illodirpviiranonjm,  ncc  obft.uu,quxcK  cuimus  totn.  •y.fttb  tit.  Contra^us  Xiy.  de 

aducrlbatferebanturaSurdo.quia  dato  fponfalibus  }.,6c  doccntloannes  Lupusrub. 

ctiam ,  quod  ipfc contulcr it  ad ctfc<ltum  dc donat.§. 30.  m.^., Samhcx,  lib. 6.difp.j. 

contrahendi  cum  illo  matrinioniutn_*  ntim.  6. 

principalicCi-,cau(atamcninuucnsPon-       Quint6,  fubfiftitfncafu,quoraaritus 

■  titiccm  ad  difpcnrationcin  fuit  ilta  mu-  diucs  antc  contraitas  nuptias  puella:  ^  , 

lieris  vtilitasjvtcancain  doccin  habtrcc,  paupcri  fiinplicitcrdotcmconftituit,vcl  ,^fcuj 

vt  polTct  nubcrc  pari,  finc  qua  non  pol-  augmcntum  docis  vfquc  ad  congruica-  diues-m- 

fet  nubere  .  ccm  loannes  .Angelus  Bojjius  traH.  de  dotc  c.  rc  nup- 

Quarco ,  fuhfiftit  incafu  ,  quo  vir  dc-  8. »«w,  1 7 1 .,  <^r  nu.zi. ,  Clof.  in  c. donatio  ti.as dote, 

florator  txmma; ,  quam  poftca  duxit ;  verb.cottflarededonat,intcrvtr.,&  vxar.,  vei  -lug- 

Qinndo  dcccpci ,  &  violaco;  augmciitum  ,  aut  .Angclus  vcrb.  donatio^.num.  6.,  Siiucsitr  "^'"^^ 

mtritus    coiigruam  doicm  conftituit,  quia  hxc,  cod.tit.z.  n.i.verfpro  maiori,  &  ratioeft,  p,upcri 

antc  ntip  fcu  hoc  vidctur  Ccdcrc  in  compcnfatio-  quia  tuncintcUigiturcoUaca,  fcucoUa-  tolUtuic. 

ti.15  (x-  ncin  vio[aL.cpudiciciiE,  &  vt  ipfo  dcflo-  tum  titulo  clccmofinx  proptcr  paupcr- 

niiium-»  rjtorc  promoricnic  vxor  inucnirc  poilic  taicm  .  Diflficultas  modocftcirca  illam 

violauit ,  virum,  cuicongrue  nuhltloanncs .Angc-  YS^i\c\iV^\nantecontra£lasnuptias,Ai\  fci- 

"L.l^^^^ius  iofJiustra&.dedotcc.^.num.x-jo.  y&L  licct  hxc  noftra  rdblutio  rcftnngacur 

nein  do-  licct  in  hac  hypothcfi  dici  pollit,  quod  foiuin,quandoadhucnupti«  contraft* 

tem,  feii  dcflorator  futhcicncer  eidcm  fatisfcce-  non  lunt,  an  veroetiamcxtcndacurcif- 

augmcn-  rit  ipfain  duccndo ;  nihilominiis non-  dcmcontraftis,&quidcm /o.:»/M'j^»jr- 

tiini  afJi-  nulli  cxprclsc  hcK  ncgant  cx  difpofitio-  ins  Bofjlus  loc.fupra  cit.  num.  11.  cum  aitjs 

gn.mit  .  nciurismf.  i.,cri. «/e<i«/«/f.,vbi  ftatuu  di.'rt.i//.c,vidcturdifpoficionercftringerc 

eft  pxnacontra  ftuprantcm  fub  termi-  ad  cafum  ouptiarum  nondum  concra- 

niscopulatiuis  ,  non  fub  difiunifk),  &  rtarum,dumdicunt,quod  talisdotacio 

quod  tcneaiur  dcHoratam  duccrc,&  nonccnr<:atur,nccpra:l"umaturcoIlata 

doiarc,  quoddcrigorciuris,&attcnca  in  tcmpus  contrafti  raatrimoni; , fcd  fit 

proprictatc  vcrborum  vcrum  videtur;  abfoIuccfafta,&ficiuris  pracfumptionc 

quia canicn  cx  bcnigna  iuris  intcrprcta-  donata,&c acquifita  mulicri  pcr  tcxcum 

tionc  ,  &c  attenta  coromuni  DD.  praxi  inl.vnica^.acceditCjereivxor.aS.c^uaCi 

altcra  tantum  cx  his  pacnis  cft  pcr/ol-  quod  vclint,  q uod  fi  fueritcoliata  ad 

ucnda  Mcnochius  tn  addit.  ad  lib.  z.  de  ar-  tcmpuscutra(fli  matrimoni;  non  tcncac  , 

bitrar.c.iSS.num.i^.,Iiilius(^larus^.flu-  fcd  non  libcnter  acquicfccrcm  ,  (^uan- 

frum  in  3.  notab.  hcKquc  cxprcfsc  defini-  doquidcm  in  hoc  nullus  fiiuor  rclulta- 

uit  RotaRomana  decij.  779.  part.  4.  in  no-  rct  rationc  paupcrtatis  vxoris,  quam_, 

Mijjtmis  Tcnix  -1  bi-  Refponjum  efl  prxceptum  fingularit^r  rcfpexcrunc  DD.  pracal  lc- 
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ptiyCnm  etiam  inter  fpoaro&  dcfuoira  vxoricQa(Untematniaoi)k>pcoaUiiiea- 
prsefcindcndo  a  quocunque  dQilQ  paii-  tis  leneac  i  etiam  &  per  candcm  Tiorent 

pcmcis  poffinc  cflc  donationes,&^ioa!-   auUa da^  fucrit  coartituta  marito,  crgo 
fuspolficconfticuaccdQcem«qu«v4)cat  cQamtcneic  diccndacft  donacio  pro 
a  pnncipio ,  dttmmodo  quoad  ruhftai^  dote,  qutodo  «Unodiyior  flAliahttei^ 
tiam  i\on  fit:  rcLu.i  ad  ccmpus contradli    cum  caufa  dotis  , & ^UllKlUiIKMfll  pflUI 
21     nucrioionijpcrca,qu%  lupradocuioius  paftuproccdanc, 
inteiiige  exDD.&rationibus  pr9ailcgatis.Duffl  SextoAibfiftittquandoesWooaAio* 
«i.im ,  fi  igicur  loitnnfs .Augelus  Boljius  d.  c.  8.  tam    tudinis  vir  tcnctur  mulicrcm  ,  quanu» 
poi^nu- ii«Max.»quamN«,i7i.fcparaciminqui«  duxiciavxoremjdourciiMmrfUiNir^Mf 
otM  coa     ^  vzorci  feu fiBmau  paupcre ,  &  €rC*riaulit in t, &ftma^i»imtt, «-  Qn^nda 
"'^*"^*  ftatuat  fauorc  paupcrcatis  fuliinerido-    tervirim ,  &vxor.  ,TaiatiHsKnheus  in  d.  gj^^on* 
tem ,  feu  augmcncum  docia  hC»m, fcu   tiih..dcdta»fit.intervir,& vxor.  f.jo jut^.j,  (uenidi- 
fiiftinii  k  viro  diuite,  videcnr  noo  ref-  UmmsyimelMtai^  traS^de  dMrni^.  nis  vir 
pcxtflc  ad  rationcm  illara  communcm ,    &  ratio  elF,  quia  confuccudo  vincit  lc-  tencmr 
qua  pemxitcicur  donacio  incer  fponfos   geffltcamqucincerprccacurx&cftveluci  vxorenvA 
ance  contra&as  nupdaa  etiam  prsefcin-   alcera  lcx  pcr  texnim  ht  l.  j^.  4e  «0q(ir« 
dcndo  a  titulo  paupcrcatis,fccus  omni-    tHd.,&l.(i  de  inrcrpretatiow  f.deleg. 
ii6firuftraoeifcparaciminfticuillcchanc      ScpumQ  lublilUc  cciam,^uando  ma-« 
qwBiyaaeiiitfi  ittb  illa  comprehendere-  ritus  edaffl  ooaftante  fflatruQOoio  vxo- 
tur  ex  eadem  omnin6  racione  .  Diccn-    rera  docarec  ob  bomim  pacis ,  vt  animi 
dum  igitur  crt,q^uod,etiamfi  fiaccon-    confanguincorum  vtrmfque  coniugi& 
ftancc  m.itrimonio  ,  cum  condicuatur   difcordcs  conciliencur ,  &  flc  cxprefw 
ticuloclecmofin^jirrcuocabilitertcneat,    fentiunt  T.datius  itt  d.rub.  dedonat.  intcr     ^  , 
cum  probabilms  ipfc  coallltuens  rcfpc-    vir.t^^vxor.^.^z.infin.iSanchexdema-  j^^L' 
ZiHe  prcftunendtlS  fic  adcum  efii:aum>    tnm.  lib.6.  difp.-j.  nnm.^. ,  lamncs  .Attgelui  fj^^ 
aevsor  poftipfiusoonfticucntis obttum  tra&.dfi dott  mm^%.,&Mm.vio.  ia7a\x.\xt 

indocaca  renianeret,&  ex  eo,  quod  con-    Ratio  «ft ,  quia  moduo  .talttdooationis  dotArec 
ftituta/it  titulocIeemoGnae/altempra:-    no  Lnccliigicurellemeralibecdtcaaiiia-  obbooil 
fumpciui  vidctur  faaa  Deo  in pcrlbna.   cici,  fcdbuaumpacia.     ^  jgacts^ 
g  ciDWMm  mulieris ,  a  q  ua  propterea  non      lo  bis  oomibt»  cafibus ,  in  quihnsdi-^ 

^  poccftrcccdcre;  &iuraprohibcntiado-    ftum  dl  huiufmcxli  donationes  incer 

,  oaciones  inter  virum ,  &  vxorcm  coa-    virum  ,  &  vxprcm  tcncrc  irrcuocabi- 

^  ftante  nucrimooio  per  textum  m  /.i .».,   licer  ,  &  donaciun  a  inarioo  bajber&>  Ec  tane 

t         mijj^j  «J^j.fl^.rfcrfon./Mtfr  i/ir.cSr-y.vor  ,6~/.  r/<»i    vcram  racioncm  augmcnti  dotis ,  fcn- hw:  om« 
*        Pt»*fflBfft  ^cfi^i^f-cod.tit.t&c.fin.eod. ttf^ noa    ucudum  cll ,  quod  fi  vxor fic dQCata.,,  ["•'* 
^        Smk.     videnturcomprehendereluinccanim.^    veiqusBrcccpit  ulc  auginentumama- 
'  clccmofinae  rationepaupcrtatis  vxoris,    ritotranfeacadfccundasnuptiasnulla  jnYe^ua- 

jj  cum ciculus  ulis  donacianis  fic piecas,    £a^mcntionc  dotis,inteliigacuri'imul  dojnatd'^ 

i  noailleprf(iimptttsahaU<^adsiuribusi   cum  doce  cransfcrre  in  feaindum  ma-< 

in  ta!i  prohibitsonc  ,  ncmp6  vchcmcns    ritum  tituJodotis  illud  augmentum^ 
amor  inter  coniugcs  ,  cjuo  de  facili  fe-*    argitm.  l.  dotem ,  &  l.Diuus de  ture  dot.. 
fub  bonis  mortuo  fpoliareoc  .  Confir^   cufflproprii  veniantflOCiuocdotia,  icil 
mari  potcd  prim6cx  ijs,quxnosdocui-    augmenci  dotis.. 
mm  tom.j.Jubtit.ContraBusXt^.dema^       Tcrcia  pars  longc  maiorcs  pacicur 
irni.  K  frcmr.ix.  num.^. ,  nen^^^qnod  difBculcates ;  nihilominus  lat^  cam  prck- 
donatio ,  qua  vxor  donat  viro  grada.»    i^uicur  probando  Hondedcus  d.  conf.  40. 
lK>noris,  vcl  dignitatis  adipifcends,vel    n.\o.,&feq^.voi.\.t  fi^prSKiputofien- 
caufa  ftudij  tcneat  pcr  ceBcam ni/.fMn{    dit  nonpolte  habereracioaftdaiiationis 
adtfifcend^t  ff.de  dmtat.mtervir.t&vxer..    propter  nupcias,  &primo  cx  eo^quod» 
&docenc  laaimet  iMpKS  rtk. i*  dmat.  §. 4^    cum  modo  huiufmodi  donacioncs  pro- 
«m.I.,£4iiclm. de  matrimoo.lib.6.difp.^.^    ptcr  nuptias  non  fianc  amplius  cx  ne- 
fM"i.9.»crg^noaerit,curdonacio£i^  ceflicace,fcdcxarbitrio,videnturficricz 
a  maricQ  vxori  dtulo  paupertatis  non..,   alio  titulo  ab  co,quo  fiebanc antiquiciu 
tencac.cumordincturadcumfincnu,,    cx  difpofitionc  iuris .  Sccundo  cx  co« 
nepoft  obitunuriti  indouurenuneat,   quodnon fiant  ampiius  exneceifiuto 
6ccQganir<meiidicare;  hocetenimenS    adzqualiutem  dods,nonvidecurpro- 
ordinatur  ad  dignitatem  vxoris .  Con-    pric  cflc  donatio  proptcr  nuptias ,  cum 
firouricdampoceftfecundocxijseciam»    hasc  cx  difpoficionc  mris  debcaccili^ 
qus  docunnos  tem.  7.  /nb  tit.  CmraSiis    «equalb  eidem  dod  per  rupcrius  lateui 
1 5 . (ff  m.ttrimon.  V.  Difq.  i .    11 . ««m. ; .  &     probau  . Tcrtio  cx  co ,  quod  non  defcr- 

4.,  quod  fcilicec  donacio  £UU  aflunta    uiat  ampiius  ad  cum  iiacflijad  qucou 

ex 
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ex dirpofidone  iuris  crat  inftituta  in  fh-  rumpra;  ciurciemmet  vrons  afguracnto 

tioicm  ,  fcilicct  vxoris  ad  iccuritatcrrx_.  corum ,  quae  nos  ("upra  diximus  ,  dum 

dotis  ipfius,probt  notat  Glofa  inattth.dos  dc  dote  oonftituta  inmatrimonio  puta- 

data(^.  dcdon.  antc  nupr.  ,&lat^  cit.DD.  to,  fcu  inualido,  vbi  aliud  non  atteodf*  ' 

&iuribus  probat  idem  Itoidedeusd.eottf,  tur  ,  nifi  voluntas  vxoris  conftituentis,  Etintelli- 

^S.T/o/./vr.^^uandoquidemincMrdine^  proutctiamdocent  T/bdMwf/nitfr/Mfrotfo-  gicurrc- 

adhuncfinemiura  prouideruntdealio  ttsglof.\o.  ».51.,  MenochmdefMfimpt,  f^}^  . 

remcdiohypotbece,rciJicet&praelatio-  Ub.^.  prAfiimpt.6.num.%6..Maiukaiet^  3^225» 

nis  pcr  textum  in  l.  vnica  C.derei  vxor.  eit.,&ambig.  conuent.Ub.ij.tit.l^.mjS.  ^I^* 

aB.,Qcas» la^ probauimus  rom. 4. pik  verfjeamd» , eo quod  ex  tali  a^u  fuffi- 

tit.C0tttra8iuXJ.de  pign.y&hiyfoth.^s-  denter  decUretur  voluntas  per  tcxtum 

nof. j.  per  vniuerfas  feri  feS. ,  &  vlterius,  in  1. 1 .  if.  de  rebks  eor. ,  &  cum  etiam  et 

cum  Jiuiufmodi  donaciooes  r^ulariti^r  eo,  quod  vxor  recepcrit  illam  donado- 

i        .  fintjninfnorcquantitate  reipefthiiacl  nem,  tanquam  augmentum  propriae 

dCMem,  non  v  idcniur  vllo  modo  pofle^  dotis ,  &  aliud  in  cclcbrationc  fccundj 

deferoirc  ad  cum  c&Aum  rccuritatis  contraAus  matrimonialis  oon  expreflb- 

dotis .  rie ,  intdligacur  ilHus  voluntas  ad  tale 

Dillicultas folummod6 cft,quodda-  augmcntum  relaa, vidctur  cx  confc- 

to  etiam,  quod  noa  poflic  deferuirc  ad  qucnci  iUudetiam  cx  volunacceiufdeoi 

liunc  efleftttnijcam  camen  hSta.  ficcon-  vxorkpnritunpta  repctitnni  inlbaindo 

ilaiite  matrimonio,&nonhabcat  alium  matrimonio  . 

titulum* quo  reddipolfit  irrcuocabilisy      As&utio  IV,  ^  vxor  mioor  viginti     2  5 

Scextrahatnr  a  fatione  propna  dona>  qumque  arniis  cumiblenmitateiuri!»,  Minor; 

tionis  intcr  virumjJv  vxorcm,  non  vidc-  ncmpc  curo  confcnfu  Curatoris ,  &  dc-  qu.T  aim 

cur;»qua  raciooe  poilic  habcre  iufte  ra-  creto  iudicis  confticucric  in  dotcm  pri-  ^onrcnfu 

_        tionemannnenci docis.de cutusratio-  moroaritoboitatmmobiiia,&poftca_>  ^"'^-^^'^ 

d6  poice  nc  cil,  vt  immcdiatc  pcrtinc.it  adipfim  traniicnt  mortuo  primoin.irito  duran-  ^^^^^  i^. 

hsAKtf    vxocemeomodojquo  percinccipfados.  te  adhuc  minoriucc  ad  fccundas  nu-  M 

rarioaefli  Debeohic&teri,quod,ft-non  ttcalini  pdas.cenreturfbcandomaricoindoeem  oonftf- 

donatio-  titulus  vcl  rcmuncrationis,vclcompcn-  contuliiTc  eade  bon.i  immobi'id,quan-  tuitintte 

'  k-^r~  iadoois»  vel  alterius  confercnus  imme-  tumuis  nec  nouus  conrcnrusCun.coi:is ,  ^^"^ ^ 

diatidominittm  in  vxorem,nQnliabeae  nec  nouum  ludicis  dccretum  accellierit 

rationcm  augmcnti  i/rcuocabilltcr,  fi-  Thanutius  de  lucro  dotis  glof.xo.  num.zj.,  (g]||'Jjus 

cuti  flon  habcc  rac^oncm  donationis  ir-  Surdus  deeif.i^S.mm.  4. j        Carpmts  cjui^ia 

XCIlOcabilis ;  fub ea tamen  racione dfci  adjiatjieihl. e.fiB.tmm.io.  tom.i.,  iMr^  recandb 

^bet  talc,  vt  fi  confirractur  morte  do-  nocbiiu deprxfitmpt.  lib.^.  pi-xfimpt.6.  r.u.  m.itrimo 

nancisyrcddacurirreuocabilcjficutalia  xj.,lMmes  .AngcUts  B^uis  tra&.dedote 

qu«cunquedonatio.Sedaninhachy>  c.S.mim.7i.,&mm.ix^.  lho«» 
,         potheil,  li  vxor  p<.)il  mortem  primi  ma-       Proclara  huius  aiTcrtionisintclligcn- 

,^        riti  d  j.^^ancis,  icu  confUtucntis  illud  tia  tciendum  cll,f«uunamininoremvi- 

augincucum,intcil:gaturfimulcumdo-  ginci  ]uinquc  .mtus  nonpoifevendere» 

tc ,  quam  conflicuit  cidcm  primo  mari-  &  .ilicnarc  fua  bona  immv>bilia  finc  de- 

to  transficrre  in  fccuuduin  nuritumy  fi  crcco ludtcis »quamuis  accedcnte  cura- 

tranfcacadrecuiidasnupcias,valdidtt-  toris  codenAi  ad  cficdcum  estrahendi 

biubilc  cft,  cum  viucnce  pruno  marito  pecuniam  ,  &  ex  illa  libi  doicin  confti- 

tUud eflccrcuocabile,& cunc  cancuni-.  tucndi.  CUfa  inl.Tieia  verboreHitiutur  «004«^» 

irreuocabilc  cenfeatur ,  cum  ille  mor-  nij^ii.  f.iei».  d»t.,  Saidus  in  l.  vnica  »«.4.  ^iij^ ' 

tuuscftjvndc  runctantum  vidctur  pro-  C.  fi  aducrfusdotem,  Rolmdus  dc  lucrodo-  fxmjnz 

pric  habere  ratioocm  augmenti  i  iura_*  tis ^45.  »110».  x. ,  (^oarmias pra£l.  qq.  18.  mmoris 

autem  folum prffttmunt  de  tali  repeci*  mmt.xo.,  Mantica de tae^.,&mHbig.  con-  neqtinic 

tione  in  fauorem  fcaindi  mariti.quan-  Hcnt.lib.^.  tit.6.  mm.  44. ,  Mcnochius  dc  •'ilic'^-^"  » 

do  lUud  augmcatum  ficutidos  cftcon-  prafimpt.Ub.$.prxfumpt.6.nu.z.  ,TctrMs  ^!!l!Lj^2 

Ex  prz-  ^'^"^^ primo mari to  d.l. dMem^tMme  BtrtMfa inl.i .part.^.  num.  1  i^.f.ftUitjma-  ^^t^ 

fiimpu  '     ^'^'"''^'^ot.  NihilominiJS  cxquoex  vo-  trimon.,MoUna deiuft.  difp.zti^.  num.\^. ,  ^  ^utm 

voiiinta-  luntatc  primi  raariti,qumimin6&ip-  RebelUtsdeobUg.iuft.part.i.lib.i.tj.H.nu.  extrah^* 

tecomrf   fiufmct  vxoris  acccptantis  illa  donatio  i^,  loannes  Jbigeliis  Bofftus  traii.  dedote  ii  pccU' 

iiancis ,  relata  cft  ad  augmcnmm  ipiiuftnet  do-  r.8.iMW.$8. ,  hocquecxprefs^  coUigicur  niAropn> 

^j»  «V-  tis,  non  improbandum  eft/]U(xl&iUud  in textu  in  t.  fme  j^eneralis  ff.  de  iwre  dot. , 

augracntum  ccnfc.uur  rcpccitum  ,  ;nifi  ybi  cxpre&^  prohibcntur  bona  minoris 

Xdi^  -aliud  cxprcfsc  fucrit  didluin  i  nam iura  alienacifine  dccretoXudicis,vtcis detur 

gmentu  aXicf;xuind.l.dotcm,&l.Dimuimusaoe'  dosiapecunia,quodetiamvideturcol- 

igti»,    tur  pneraoipciaiu ,  feu  voluacaci  pne-  %cz  tammue»fi^§,ijCjk0dmiiim, 
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t$u.,  vbi  rcquiritur  inquiHtio  ludicis, 
probatio  caufas,  &  inicrpofitio  dccrcti ; 
Meqne  hic  actcndcnda  cft  Glofx  m  d.  l. 
Ux  fut  verh,  vel  in  dote  Cjeadmin^jtMt^ 
&  in  l.eb£sverb.  tdiemm  tmm  Cjtefrs- 
difsmin.,  vbi  dicit  cfTe  fpccialc  in  dotc 
cius  fituore^  vc  procacoafticuenda  pof- 
fenrbona  niinons  alfenari ,  8t  licet  ibi 
non  fuic  mentio  ,  an  ha;c  clifpofitio  in- 
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cciam  oonftance  matrimonio  remaneae 
peneseandem  mulierem,6c  folum  tranf- 
leratur  in  maritura  ius  adminiftrandi, 
protcgcndi ,  &  frucndi  firuftibus  ciuif- 
dcm  mndi  dotfllts  tn  ordine  ad  onera^ 
matrimonij  ruftlncnda, 

Haec  camcn ,  q  ux  iiic  dicuiitur>incel- 
ligenda  funt,  quando  booa  imniobjlia 
tradiucflcnt  per  f;»nina  minorcm  ma- 
telligcnda  fit  cciam  fmc  ludxcis  decrctoj   rico  inaeflimau/ecus  autem^fi  $ftimaca>    2  S 
ex  quo  tamen  airerir,  eflfe  fpectale  hoc-  gftimationc  £idente  tenditiotiem  Snr-  ^^^^ 

f.luorcdotiSjVtiqucinrclligcnd.^  cQ.  fine    dusdccif.i,%-j.num.-Li.,  &  fcqq.,  Hicroni-  menefti- 
tali dccrcco,  cum  ccum  m  ordinc  ad    musLeodeciJ'.rjlent.}i.,FontaneUadefa&.  mata^ 
aliom  liiKm  poflimt  bona minorum_i ,   mift.elauf.^.glof.-j.  mm.  14. ,  tttiiema  nd  nmaoa» 
cum  dccrcto  ludlcis  alienari  ,  quod    decif.xjS.  Surdt  nHm.i.,  &  feqq. ,  Coa-  fi»c»ente 
cciam  a  rmac  Tiiejattrus  decif  i  i    rnmai  fraS.       num.  1  o.  llacio  dl,^uia  ^^^^ 

Non,inquam,attendenda  eil,  quia  nul-  oonierendo  in  dotem  bona  inunobiiia-» 
lo  iuris  tundaincnto  innicitur  ,  ncc,  vt  ficxftimata propricdicirur  eadcm  alic- 
\ycaiiaQUX.loan»es.4t^eLusBiSustraUjie  nare>cum  pcr  illam  sltimacionem  con- 
derump.  t/otec.S.man.^S. ei co , quoddicatur in  ftituatur venditio per tettmahljexeem' 
OUWijci-  ind.l.lex,  qux  fiuorc  doris,  hic    uentioncC.depaH.,B.»'vSus conf.6^.l-b  ^.^ 

*      fauor  confiftit  in  eo ,  quod  huiufmodi    Tetrus  Sarbtfn  ad  l.  ft  allimatis  f.  foiut. 
bona  immobilia  poflint  adillam oonfti-   matrimmi.tCremenfis fii^l.18.,  tbefnnt  * 
tuendam  alienari  fine  ludicis  dccreto,    qq.forenf.lih.}.  q.ii.  ,Si  ficuti  pcr  'upc- 
fed  inco ,  quod  licet  bona  immobilia_.    riusdi<fla  facmioa  miuoi  ctiain  cum  au- 

lOaiOrnmalicnarincqucanc  ni/icx  cau-  aoriuce  cumriinifiacoedac  dcxrccum 

fa  airisalicni,  vt  habetur  in /.  06     r.«/<r  ludicis  nonpotcft  bona  imraobiiia  alic- 

pr^.  M/n.,attaracn  fauorcdotis,quan-  nareadcricciuin,  vcexbonislicahcnatis 

cumuisnuilum  fit  acs  alicnum,ahenari  (jbidotemin  pccuniaconfticuat,ita  non 

poirunti  quodaucem  in  hoc  rcquira  tur  poceftcadem  bona  iounobilia  cum  seiM" 

tudicis  decrenim  colligo  ci  co  ,  quod  macione  transferre  in  maritum  tittdo 

ctiam  ad  alicnanda  bona  minorum  ob  dotis,quia  pcr  illam  aeftimacioncm  tali- 

m  aiienum  re^uiricur  tale  dccretum^  t^  fit  j  ac  u  vcndcret  illa  bona  maritO| 

perd.  cextum  m tjtt  ^iemm,  vbi  pratter  &  fftimatioaem ipfam,fcu  prettnm  coit- 

cau^n  xris  alicni  rcquirunmr  cti.un  ferrccin  dwem,  vnde  amplius  nccipic, 

folemnitatesiuris;  vndecaufa,&fauor  nec  cius  luBiedcs  in  cafu  rcftitucionis 

dotis  prtebet  quidem  cauiam  aUena>  dotistenerentur  iUabonaerogare,  (ed 

tionis.nfjn  camcii  roieranitatcm,quaBre-  dumcaxat  prctium  ipfijrumpcr  tc.xtum 

quintur,ncmpc  dccrcti  ludicis .  inl.flerumque  ff.  deinrc  dot.,  &  l.  auoties 

Scienduin  iccundo ,  q uod  iicct  bona  C. emt. ,  HMelrMcmlf^i  JMk;t8.w.r., 

minoris  fxmina:  immobilia  alicnari  nc-  Hodiernj  ad  d.  dccifi-jS.  Sm^immi.^. 
qucat  finc  aifcnfu  curatoris  ,  vc  ex  cis       Scicndum  tertio,quodyfiinloco,in 

cxtrahaturpccuniafinquadosetufilem  quoperminoremfaeminamcoocrahitur 

minoris  condituatur,  non  vidc.uur  ta-  m.itrimonium  ,  adfic  ftacucum  ,  quod  29 

mencx  hoc  fcqui,  qucxi  fmc  dccrcto  lu-  m.iricus  dcccdcnte  vxorelinc  Jibcrislu-  Nec  itcn» 

crcto  lu-  dicis  non  poflinc  bona  immobilia  tradi,  crctur  dotcm, veldioridiam  ipfius ,  vel  bonainx 
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diciscra-  fcu  conltitui  maricoindoccin,prnuc  la- 
di  fn  do-  teprobanc  Hotomiinus  in  difp.dcdotibus  , 
tem  mx-  ^\fi  iepoyj^anis ,  quxdotem  conflituere  pof- 
Itimaca  '  j-^f^rrf  fidmeUus  efl ,  SimonceUus  de  de- 
creto  Indicis  lib,^.tic.8.infpc£t.ij.nu.p6., 
Tiraquel  ad  l.  connub.  1 6.  ffefJi.  MW.  Ip8.> 
Cddas  Veriera  in  l.ftcuratorem  verb,  eon- 


fition  .idfitftatutum,inpa(n:is'nupciali-  ft""'»^* 

busconucniaturintercontrahcntcs,  vt  ^l^,"^  ' 

idcmmaritusvdnMamdoian>vdpar-  q,',odpi^ 

tein  ipfius  lucrctur,  non  poffit  eadcraL_,  moricnte 

minor  conferre  in  doccm  marito  bona  vxore 

immobilia  fmc  conlenfu  curatoris ,  &  liberir 

finc  ludicis  dccrcto Baldus  in  1. 1 .  C.de  iu-  jn^rinis 

lucretor 


tnSum  fecifli  nu.ij.  C,  de  ininteg.  reflit.,  rcdot.,RolandusdclNcro  dotis  q.  4^5.  nu.x., 

.Augi^,  BarbofacQUeB.  ad l.  vaicnm Mtm.^.  tr  feq^., Surdus  decif.zn%.num.^.,&feqq.^ 

C.fiaduerfus  dotcm  ,  FontaaeUa  de  faSis  Manticade tacit.,& anwig.cenuenr.Ub.ii,, 

mift.  cUti^.^.glof.T.num.i^.,  RotaKeman.  titj^jnu.sS-, &      loannes Ut^eUtsBcf- 

decif,%88. mtm.y  fart.i.  dinerf ,  hocque  fiitt  traS.  de  dotc  c.  8.  iwm. 71  .Radoeft, 

videcur  CoUigiextexcu  i»  l.fute generidis  quia  talis  collacio  illorura  bonorum.. 

f.ie  tarfifor., &coiligi  eciamexijs,quaB  immobilium  llante  illoftatuto ,  vcl  pa- 

.  lupra  lac^docuimus ,  quod  fcilicct  do-  dtoeflet  omnino  inuaiida ,  fi  fj  ta  cilct 

muiiumfuadidotalitvenuoy  ^mle  iinedccarcto  Iudicis,cumddiccrcc  i(> 

P  fcmtti- 
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lenmius  a  iure  requifia ;  quantum_i  l.  Diiau  ff,  de  inr.  dot, 
cnim  efl  ex  fe  impor caret  proprie  aliena*      Asskrtio  V.  Dos  ooiifliciita  ab  txo-  30 

tkMKmiCum  eucnicntecarumorcisvxo-  rcprimonuritO,quandoaliudcxprcrs^  Doscoo- 

ris  iUa  bona  non  eflct  reftitueuda  cx  vi  aaum  non  eft ,  inteUigicur  repeau  fc-  ftitota 

ilUuspafti,reuftacuti;  vndedioeiKlum  cundo  marito,  quantumtro  hicfueric  ptino 

eft,quod  vcl  iura  irritcntillud  pa£lum,  ignarus  illius  conftitutionis ,  fcu  quan-  » 

▼el  leddaac  tpiam  collationcffl  inttali-  tiutis  eiufdcm .  ConTonat  cumiisjquae  '"c<:"'S>- 

>dam  ez  defe£ra  (olemnitanim .  Atj^  diximus,  eft  tamen  expreiii  con-  ^^j^*^ 

Hiscrgo{3ronociciaficruppofitil9&*  tnCMikammcmif.io^. »  Ritiniiii*  inrub.f.  Qmdo, 

^qifuppolitiooeimiodinijseafibatsin  jlbUit.matrim.nitmj^.,Mnochiitmdefr4^-  «umn 

qtiibusadvaljdamaotisoomttratiaaem  fwt^t.lih.^.frtfHmpt.6.mmj^}.t  Mm^-  w»  hk 

rcquiriturc^uoadbonaimmobilialudi-  cttm  de  tacit. ,  &  ambi^.  cotment.lib.  it.  faetit 

asdcCFCtUjtuericiiOCreqiufitiiAcqgni-  tit.li.,  loamtem  Jingchm  Boffinm  traS.  de  igiums 

ta  eanfa  impecraram  i  Bmina  mlnori  fyte  c.9.  mm.  1 30.  verf.i.  reHritigitur .  J^j^Jjl. 
iftprimadotis  conftitutionc  quoad  pri-       Probaturcamcn,  quia  voluntasvxo- 

mammatriaoniuffl, non  requiripoftea  ris ,  qux  conftituic  illam  dotcmprimo 

tale  decreramad  reperitioneffl  dufilett  nurito ,  incci t igitur  perfeuerare  quoad 

dotisqiioad  prxdicla  immolMlia  10 fe-  rccundum,niri  aliud  cxprcfsc  conueac- 

cundo  autrioumio  fic  ritiinhoccnimfundanturiuraiifJ.(.tf»- 

Probatnr .  Pbfita  ftmel  foleqinicate  teMf&  l.Viuiis ff.de iwre  dot. ,  &  atU  im* 

iuris illa  bona func  ftmplicit^r alicnabi-  cweordtmia^crgo ex  partc ipfius  non  eft» 

lia,  &  abfoiuta  ab  illo  vinculo,ratioae  cur  non  debeac  intelligi  repetiu ,  ergp 

pofi»  (e.  cuinaiionpocerancalicnari,  quod  mul-  fimplicicir ,  &  abfoluti  intelligitur  re- 

mcl  fo-  tisczcmplisprobat  Tijamaiusde  lucrodo-  pctiu  .  Hacc  vltima  confcqucntia  pro- 

JemnjcA-  m(^.^/o^4  io.iwm.x7.t&prinioiacaru,  batur ,  quia  in  conftitucndis  doubus 

quo  res  minoris  vcnderetur  feruata  iU!-  plus  attcndcnda  cft  voluntas  confti-  Phstt. 

S^jJI^  CAS  folcmnitatc ,  &  illa  venditio  ex  alio  tuenttt ,  quam  cius  ,  cui  conftituitur ,  tendcn- 

tur  libe.  capicc  non  fubfiftcrec,  puu  ob  defeftuin  cum  dos  habeat  quandam  fpccicm  do-  ^ 

n.       prccijpoflctcadcmrcs itcrumvcndifine  iiationis,&deinccreftcdonantismagis  ^^,^^^ 

lila  rolemnitatc  pcrtcxtum  in  l.tutorrc-  agacur,  &  licetrcquiraturetiamaccep-  qujdg|| 

-  nmt&  ibi  Martolus,&  commmUter  fcnben-  cacio,  &  confenfus  nuriti,potii&fflimi-> ,  cui  «»• 

tesC.ieaiminiJl.tMt.,Bartoli$s  m  l.pupiUta  cum  ipfe  debeat  fuftincre  oncra  matri-  ftiatimr. 

itemipfa  tutorff.  dte  auS.  tut.,  Ufon  in  l.  moni;,qu«acccputio,  fcu  confcnfus  ef- 

I.  $.  itm  accjHirimiis  ff.  de  acq.  po^fi.  Sc-  fc  non  poccft  finccognitione  pnBceden- 

condo  iu  cafu,  quo  res  minoris  dTcc  op-  ti  ci  u  fdcm  docis  connicuts,  hxc  umen, 

pignorata  feruata  iuris  folemniute-^ ,  feu  hic  non  dcbcc  cftc  cx  nccelTicatc  cx- 

tunc  etenim  creditor  in  cuius  fauorem  prelTus ,  fed  fufficic  praefumpcus ,  &  im- 

oppignorau  eft  poflct  eandcm  vcnderc  plicicus  m  aliqua  adione ,  qux  coniuiH 

iiue  alia  folcmnitace  per  textum  m  /.  ft  gatur ,  feu  coniungi  debcat  cum  uii 

pnpiUorum  $.ft  pupiUus  ff.  de  rebus  evnm^  confcnfu ,  fcu  acceputione .  £z  quo  au- 

ibi  BaldMS,BjrtolHS,&  alij.  Tertio  in  cafu,  tem  maricus  fecundus  confenfic  fimpli- 

quores£cclcfialtic9immobiies,&  etiam  citcr  in  illud  macrimonium ,  nec  cura- 

Varijs   mobilcsfettiofs,qua6(eruando  fcruari  ucrit  dc  cxprcfta  conilicucione  dotis» 

ex«mplis  poffuatidfcattraditae inemphyteufim-»  praefumicur  unplicitieenlimfifiein  illa 

euitici-    leruau  iuris  fokmnicatc ,  tunc  etcnim,  omnia  quoad  dotcm  ,  quaefoeruntpri- 

<v  •      ii  reuerterentur  ad  candem  Ecdcfiam,  mo  matrimoaio  aanesa ,  fic  fi  noluiflec 

poirent  adhuc  io  cmphythcufim  tradi  illi  aequieftere^debniflet  inquirere  de 

non  adhibita  alia  foiemniucc  ^ffHBus  tali  dotc,& e\cipcrc,crgn  non  inquiren- 

is  decif.  ^((•tpo/tr.  107.  incip.  in  cauja  Do-  do,nec  cxcipicndoprjeiumi  dcbec,quod 

fliW f  jSexander  conf.  ^8.  col.  ftn.  vot.%. ,  impiicicft  annuerit  ijs ,  ou«  ittrisiunci 

.•  Decius  in  auth.  quircm  [,  Ac S.urof  Kccl.,  adcoquc  illi  doti ,  qua:  mecatiapcilllO 

■  •  ergo  etiam  rc  miaori  munobili  tradiu  matrimonie  conftituu .  «  j 

in  dotem  cum  iuris  folemniute ,  fi  po-      Probarar  ftcundo ,  qtiia ,  fi  vxor  pri-  j^j^, 

ftca  coiKingat  matrimonium  illud  ,  mo  nupfcric  nulla  fada  dc  dotisconfti-  j 

propcer  quodcradiueft/>bobicum  pri-  tucione ,  feu  promillione  commemora-  rf 

01  mario  difiblui ,  &  vxorem  ad  alias  tione ,  nec  nuritus  eandC  interpellaue-  nalfai 

<iuptiastranfirc,|>oiffiteandemftcundo  rit  dccadem,  fcd  fimplicic^r  c.im  duxc-  Stx 
marito  confcrrc  aon  adhibiu  alia  iuris 
folemnicitt^fipoitdl  Juxexprda^eur 


marito  confcrrc  oon  adhibiu  alia  iuris  ric  non  praefumitur  uciu  dos  conlUtu-  tionedo- 
'  '  nnicaii^fipoitdl  Juxexprda^eur  u ,  nec  maritus  poceft  illam  cogeread  ^"a^ 
nonpotceS'tajatt,feaaoaintcU^ur   dotemfibiconftiiuendamctiamtantum  f^coni* 


tacitc  ex  praefumpciaae  iuris  coUau  in  viri  prudeocis  arbicrio,  vtineeQui  fatc-  ».uetc« ' 
iecundo  matrimonio ea  vil.dotem,&  pu li aiiii IWjtfta  ^gjftff  wm,^  d«te  «i  4MI 
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e.  8.  wHm.  7p.,    docent  Bartolus  inl.x.  in  dos j  immo  ctiam  nulla  cx  guo  maritus 

]g  frincip.  m.  l%,f.folut.  matrim.  ,R^miiitt  lHipfit  fme  csprclfione  dotis  cd&C  Ctti- 

Im  dedote(f.ji.nti.z.,&fe^q.,& ^.J4..n.p.  cunquefuo  iuri ,  &  dcbct  acquidcect^ 

m  vcrf.aon  (Jfjlat ,  Thamitiks  de  lucro  dotis  fiuc  modica  fu.liucnulla . 

tiiB  ft^  f e,  WM.  §6^  &fi^1»  Cmfeggm  de      AsBUTio  VI.  Exta  ntc  (latutQi  qttod 

dtuptrt.  i.q.  J9.  verj.  aut  erat  maior,  prasmoricntc  vxorc  fiiic  libcris  maritus  ^ jZ 

Menoebiiu de pr^umptionelib. ^.pnefmpt.  lucrctur  doccm  ,  li  v>:or  ,  qua:  contulit  ^j^ol 

^5  6.  M».  ip.,  11.»  55.»  fraueifetis Molinus  de  fuam dottmmprimr)  m.uriinoniomari-  ^J^, 

riti(nupt.Ub.i.compar.x^.n.ii.,Stepha-  to,  exquo  hibuic  filios  fuperftitcs,  fi  marifiis, 

aai  «wi  (jrasianus  difcept.  for.  tom.  x.  c.  j6j.  dcindfc  mortuoraaritoconuolaritad  fc-  qnando 

I k  IM.  14.»  fmtanella  depoH. ui^t.eUuif.  f.  cundas  nupdas, & ex cifdem  nuUis  fu-  ip(^m 

•«  ^/o/.y.  fw.i5.,€3^/<*?f.,&hocca  ratio-  fccptis  filiis  prxdcccflfcrit  ad fcciiodum  P''*'"?^- 

!■  nc,quia  potcft  cflc  matrimonium  fine-»  maritum ,  hic  quamuis  candcm  dotem 

j?  dotcpcrtextum;»/.x;/f.C. rffrfoBtff. habucritcxdifpofitioneiuris/»i</./.</ofi^,  lijexipfo 

•  .        .   UMpt.,  &inl. quod,  ft  nuUa xp.  f. de  Relig.,  &  l. Diwu  ff.  de  iure dot., quac fuerac pri-  Moepd» 

&'fumpt.fun.,& ex l.vlt.^.dediuort.,&  mo  marito  conftituca  non  propterea_i  liberis , 

repud.,  ergoetiam,n vxor primonupfcric  candcm pieni  lucratur pcr mortcm  vxo-  mancn- 

coaftkua  doce, &  prasmorcuo  marito  ris  fine  libcris  a  fe  fufc^cis « fed uncum 

feciindonuprericnuua  fedUmention&^  confcquetur  partem  non  excedencem-, 

dotis,  &  maricus  qu.intumuis  ignorans  eam,qu.imf;jrtituscll  vnuscxfilijspno-  ^ 

in  oontraAu  fccundo  macrimontali  noa  ris  macrimonij ,  quiminiisfuiccanfecu-  tnmooio 

interpellattericvxoremdedocc^non po<  tm.  j0exmigre9if.\%%.fiM.i^t&e9>f. 

tcritcandcm  vxorcm  compellcre, nifi  ad  144.  mm. 5. lib.^.,  RolarJus  de  lucro  dotis 

docem,  quamconilicuerac  primo  mari-  q.j^.,Thamieius  deLucrodotisgLof.  lo.nu. 

cd; (i  enim»  quando nuUa dosconfticuc»  i}., Memehim deprsfumpt. Ub.j.prMotdS, 

t,.  cft,ncc  promiHa  non  potcft  vxorcm  com-  ».  jz.,Mjntica  dc  tacit.,  &  ambrr.  conu^^, 

0  ;  pclkrcaddo£cm,  cciamvidctur,quan-  lib.  i^.tit.  i^.  num.  i^, ,  loanncs  ^ngelm 
^  .      -      do  in primo  macrimonio  conftituta  cft,  B(^ftus  tra£l.  dc  dote  c.  8.  num.  1  zS. 

•  ;  d  in  fccunHa  matrimonio  nulla  habita       Proclariori  incelligcntia  huius  afTcr- 

1  ■  ■■         cftdccoracncio ,  quod  non  polfiteafru,    tionisaaucrtcndum  cll,quodvxor,qujc 

-  '      coiiqieUere»aifiadeandem  dotem,qua6    exprimomatrimoniofilioshabuit,atq;  A^, 
^         '  eidem  repccia  ccnfctur  cx  difpoficione    hi  luperftitcs  funt ,  fi  tranfcat  ad  fccun-  fnficnT 

^         y  '       iuri& ind.  i.  dotem,  &  l.  Diuusf.de  iure^    das  nuptias,nonpoifit  fccundoviroplus  ^dfec^]]^. 

iotUimdiffque  comordjntibus ;  vndc,  fi  in    tribucrc  vei  ex  teftamento  >  vcl  iure-»  d.i  voca_ 
cafu  aateccdcotisdebecmaricusfibiim-   codicillorum,  nec{>eralium,qucmlibet  h.nbitis 
putare,  quodde  doie  conftituenda  non    titulum  plus  tribuerc  ,  quam  vnus  cx  «x  primo 
egcrit,ctJani  in  cafu  confcqucntix  debcr    libcris  priraimatrimonii,  qui  minijs  ac-  "'■"^''}™? 
££iimpuure , quoddc  dotc  diucrfa  ab    ccpit,  fucrit  con(ccuCus>  pixjfic  dcccrni-  "x^iJle/v 
illa ,  q«UB  fu'ic4ata  primo  non  egenc :    cur  m/.  htemii^dimfrhieip.  C.defecHndis  {ccundo 
Qaamobrem  non  mirari  non  poiFum,    nnprijs,  &  Luc  tr.idunc  loamics  .Awj^clus  m.irito 
Ar?n  tn   quod  Aq0iftf>  Wnochm,& Mmtua,  cam    Boffius  tra&.  de  contraQu  matrimon^  c.  ii.  plus  cn- 
tnr  i )ix  nrenu^  oon^edaiitf  qviod » quando  ini-   *».      &trtat.igimt. 8.  mm.  ix8.,&  wen^^ 
«ontrari )  tum  eft  macrimoaiam  finc  expreflionc_j    nos  cciam  docuimus  tom.  7.  fuh  tit.  ^on-  JM»<W^ 
in  ton-   docis oulium  ius fit  marito  ad  dotem ,    eraHus XK dc matrim. IK prxnot, ym.\., 
ftqn&iat.  <iumexaIiocapicencgant,quod,quan-   &docenccti4lVirwf  ©i^iwjwa^wj/.  pr,mi 

do  marituseft  ignarusdedotcconffituta  iurislib.^.  c.  2.6.  nit.  5  j.j,  .Antonius Gabriel  m.itrimo 
pniuomaritOttcncaturftarecidemdoti.    communi  <^ia.lib,  f.icfecuudis  nMt.concl.      ,  coi 

Hinc  corruunt  ea ,  quac  pro  funda-   4.,  SanebeKiemarim,Ub.  j.iifp.  88.  nu.j.  minu* 
mcnco  fuac  alTcrtionis  congcrunt  fuma-       Rurfus  aducrtcndum  cft  ,  an  ftatu-  • 
nus,  Kuinus,  Menochms,  MMitiCii,&  Bi^us    tum  diiponcns^quod  prcemoricnte  vxo- 
Ueis  cit.  in  affertione ,  dum  intcrrogant,    ce  fine  lilier»  nuricus  lucrctur  dotem, 
aniI!adr)3conftitutainprimo  m.urmio-    nullum  pcnitus  mcntioncm  fiiciat  de-» 
nio  tucnt  tcuuis ,  an  pinguis?  fi  ccnuis ;    cxiftcaca  filiorum  prioris  matrimoni; ,  Nonnuf« 
noncftpraefumptio,quod/ecundusma-    an  ▼er6  de  dfdem  mcntioncm  £iciat,  ^ 
ritus  in  illam  conrcnliflct,  nam  fi  fciuif-    quatenusoonobftantecorum  cxiftcntia  circA  al. 
fec,nonduxaict;fipinguis,cumiiabcat    difponat,  quod,  fi  vxor  fccundo  nupfc-  leicioael 
ratkmem  donationis ,  &  fit  icdebita-j,    rit  nuliomque  prolem  ex  illo  fecundo 
non  tenct,  nifi  maritus  fciat,  ficuti  fol-    matrimonio fulccperitnuritusabfoluti 
ucnsindcbitumicientcrpr«rumiturdo-    lucrcturdotem  .  Aflertiopronuncpro- 
^       nafc,  fi  ille ,  cu  i  foluit ,  id  fciat ,  ({c  noiL*   oedit  ia  inppoficione,  qua  ikatutum  ex- 
iSm'  aMtcrBttrto'.usinl.i.jfJedonat.Corruunt,   pcefii  non  excludat  filios  prtorismacri- 
iaquam^-quiaquaiifcunquefucncilia..»   inofiij,  nec  dc  illis  meutioHem  fiiciat.' 
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Porf6  aduercendutn  cft,  an  in  loco ,  in    dumuxat  cxplicct . 

auo  cxtat  Lllud  ftatutum,  extcnt  alia_.       Si  vcr6  fupponas ,  quod  (!atutum_. 
atuta  ,  quae  diiponant  ,  quod  vcrba  municipalccxprcflamfaciatmcntionem 
ftatutorum  incelligantur  ad  literamy    dctilijs  prioris  matrimonij,  &  ijsnon_* 

proutiaccnt,(icucicxcantinhocDuca-  obrtantibus  difponat ,  quod  pracdccc- 

tu  Mcdiolancnli ,  an  vcr6  non  cxtcnt ,  dcncc  vxore  fiiic  libcris  cx  illo  fccundo 

cumcx  bis  animaduerHonibus  poiTint  matrimonio  maritus  iucrctur  intcgram 

oriri  diucrfx  rationcs  dccidcndi .  His  dotcm,tunc  non  renucrcm  conccdcrc^» 

igiturfic  fuppofitis .  quod  ftatutum  non  rccipcrct  intcrprc- 

Probatur  iam  alTcrtio.  Quia  non  cft  tacioncm  ab  Ula  l.  bac  a:di(lali ,  cum  ei- 

prxfuraendum ,  quod  ftatutum  muni-  dcm  cxprcfse  aduerfarctur,proiJtnout  _   -  . 

cipale  loqucns  in  tcrminis  fimplicibus ,  Ludokicus  Romanus  conf.  44.  tncipicnte  ex  ^ 

q^uodpra:moricncc  vxorcfinclibcriima-  fi^ra  narrato  themate  nim.  6.  infine,  &  teft  dwo* 

ritus  lucrccur  doccm  nuUa  fa^  mcn-  nos  eciam  docuimus  tom.  j.  ContraSus  gxxi  iuri 

tione  de  prxccdcnci  matrimonio  ,  ncc  Xy.dematrimon.  4.  pr^mot.  5.  n.  ix.,nam  conmni . 

dc  libcris  cx  eodcm  fufccptis  aducrfc-  pcr  ftacuca  municipalia  potcft  dcrogari 

Scaciitum  cur  diipoficioni  iuris communis  in  d.  i,  iuricommuni,vcviderceftinfimilious» 

tcc\pit    hic  £ditlMi  (^.dcftcundis  nuptijsj\oc[ncnus  acquehoc  idcmfcnciunc  Bddusconf.tj6. 

t.itionr"     ^^"^'^^"'^  pratcxirtetij  tiliorum  iupcr-  /»i>.  j.  &  conf.  480.  lib.  5 . ,  Tufchus  lit.  S, 

i  iure     ^^""^     primo  nutrimonio ,  quin  po-  coml.  511.»«. 

comnul'-  tius  prscfumpciocft  ,  quod  calc  ftacucu       Assertio  VlLSiDos  inprimomatri-  34 

ni.       recipiat  in:crprctacioncm  ab  hac /.  W  moniofucritabcxtrancocoftituta  vxori  Dosid» 

icdiuali  perea,  qua:  nouc  Baldus  in  l.  adicaaftipulacione,vtfolutomatrimo-  extran«o 

omnespopuli  col.io.ff.deiuft.,&  iur. ,  vbi  nio  cadcm  fibi  rcftituatur  ,  probabilius  coftim» 

dicit, quod, &  fi lUtuco  caucacur,quod  ctiamcft,quod,n  vior tranfcat ad fccun-  f*™'"?. 

omnia  ftatuca  prascisc  fcruciuur,  nihiio-  da  vota  primo  viro  pracdcfun6lo,intclli-  *^ 

minusintcrprctacioncm  rccipiant  aglo-  gacur rcpetita  fccundo.Ita  exprcfsefcn-  \ixA 

fa ,  &  a  legc,licccnon  ab  hominc;  atque  tic  loannes  ^ngelus  Boffius  traSt.  de  dote  e.  fe  ^natt' 

hoc  idcm  volucrunc  Lifon  in  l.qu.xmnis g".  S.uu.  151.,  quidquid  cx  aducrfo  aflcrac  tatur  wi- 

dein  ius  voc,  Mexander inconf.  So.col.  t.  Manticade  tacit.,& ambig.  conuent.tib.ii.  fit  ad  fe- 

vol.J.,&conf.^o.col.penult.verf.necob-  tit.  i^.nu.  16.  cundum 
ftutvol.cod. ,&inconf.  ipi.fo/.r.  vol.6.,       Racioexcodcducitur,namillaftipu-  f^J^jl^l^ 

Ripa inl.i.nu. ff.ft cert. petat.,& lib. i .  latio, fi intcUigatur, quod obligct ad rc-  gadem 

refponf.refp.  5,,  Tarifiusinconf.  ixf.  col.  j.  fticucndamdotcm  cidcm  dotanti  etiam  vxore  ai 

tKrf.  &tilud verbum  voi  i .,  Socinus  iunior  praemoricntc  marito ,  &  fupcrftitc  cadc  fccunda 

conf.  I .  n«.  141 . vot. i .,  KHinus  conf.j.col.^.  vxore  non  vidctur  cflc  fubfiftens,cum_.  vota , 

vol,^.,&  conf.  I  iy.  cot.  fin.  eod.  vol.  5 .,  clfct  concra  bonum  communc ,  ad  quod 

vbi  ccftaLUr,nocellc  communiccr  rccep-  maxim^  fpc^tat,vt  mulicrcs  non  rcraa- 

tum,  &  omacs  hi  cxprcflSoore  fatcncur,  neanc  indoucac ,  vt  nout  ctiam  Fonta- 

quod  iUtuu  a  lcge  communi  intcrprc-  netla  de  pa£i.  nupt.  glof.  i o.  part.  1 .  nmnj^, 

tacionem  rccipianc,  quantumuis  in  alijs  Stcpljonus  Cratianus  difcept.  for.  tom.  4.  c. 

ftatucisdicacur,quod  verba  ftacucorum  769.  nu.  i6.,&  17. ;  vbi  dicicpadkacirca 

accipicnda  fmt  ad  litcram .  rcllitutiones  dotium  cflct  fempcr  inter- 

Hinc  corruunt  ca  ,  qus  cx  aducrfo  prctanda  in  calu  foluti  macrimonij  pcr 

aUquiapudB<»idiim/B(f.  /.  hac  xdiQati.C.  mortcmmulicrisobfauorcmpublicum, 

defecnndis  tmptijsnu.  5.  opponunc,  qUfxi  vc rcpleancur  ciuiuccs  libcris,quamuis 

Soluiin-  fciliccc,cum  ftacucum  fit  lcxpofterior,  fimusincxtrancodocancc/:rgo,cumilla 

turratio-  dcrogaciuri communi ,&  quod  ftacuu  ftipulacio  locum  in  hoc  non  habcac,  ft 

n«  op-  non  rccipianc  inccrprcucioncm  a  iurc_>  vxor  tranfcat  ad  fecunda  vou,  illa  dos 

poiiri     communi,  auando hoc cft  corrcdtorium  cum  illa  cranfirc  cenfcnda  cft  ad  fccun- 

lentenna:  ^.Qrurtdcm  Itatucorum ,  Corruunc ,  in-  dum  maricum . 

quam  ,quantumuis  cnim  ftacucum  hoc       Ncquc  dicas,  hasc  ad  fummumveri- 

fic  porterius  d.l.bac  jcdiHali, cum  nullum  ficari,quando  dos  conftituu  cft  pcr  Pa- 

bAbeat  verbum ,  quodcidcm  lcgi  oppo-  crcm  ,  vel  alios  ,  qui  dc  iurc  ccnentur 

natur,nonpotcftdiciciufdem  derogaif>-  doure,quicciam,lidosdcfincrec,cenc- 

rium,quia  imm6,cum  pcr  inccrprccacio-  rcntur  doccm  iccrum  conftitucrc,  non-* 

nein  kgalcm  poilic  cu  codcm  compati,  autcm  quando  conftituu  cft  ab  cxtra- 

j\ondcbctab  cadcmrccedcre,vtminu!i,  neo,quicxQuo  gratis,&  fine  vllo  onerc 

quamfieripoflitadmiccacuriuriumcor-  dout,poceltquamcunquc  legcmrcbus 

rc«ftio;cxquoeciafoluitur  id,quodfub-  fuis,quas  in  doccm  contcrt,  ftatuerc,&  . 

ditur  i  non  cnim  poteft  dici ,  quod  ius  ficuti  potcrat  confcrre  ,&  nonconfcrre, 

comunc  corrigat  ftatucariuro,lcd  illud  iu  potuit  confcrrc  ca  Icgc,vc  poft  folu- 

nun 
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tmi  priiDwiu  BHtriiiioiuiiiii  ad  fepleno 

fSohiitur  iurcrcdirct,  Contra  cnim  impugnabc- 


qnodda 
obiedu 
oppofi- 


F&jBNOTIO  XVn. 


BqliQUiciirea  oaiiiiaiqu«pertioeflt 

addotcm  xflimatani»  ^ 
inasftinutain. 


rityquia  iicet  aatc  ooailitutionem  docis 
lifaercfiecescraneusqtioad  AtWbnaam 

adcOOftitucndam,  vcl  non  conflitucn- 
daim  dotcm;  ex  quo  camen  cooilituit , 
naDTidecnr  aiii|HittB  liber ,  fed  docem 
jUamcenetur  rcruare,ne  aliqua  ndo  mu- 
lier  indotata  remaneat ;  vndc  aflcrit 
BMm^HstifOiis  traS.  4e  iote  part.-j.fri»,  Vfm$iU  td  hme  wuaerum  f^BmtU  r»> 
11.  wwB. I.  hoccflcfpeciale  in  mulicrc,  mijfit^.  i. 
Ytnonceneaturfolutoponeatiutnmo-  MtuuU  examinanii  eitca  iotem 
nk)  adobfeniaadam  paai,  per quod  ip>  tMt .  i. 
fa  mulier  in  totum,  vcl  in  partcm  rcma-  jtnienUexi 
ncrct  indocata,vel  alit^r  lusedociscon-  tam.  ^ 
dicio  eHicerecur deterior  per  tcxcum  in  Si  dos  fromittatv  in  eerta  quantitme  » tT 
l.%.,&l.attiUcininf,&l.de  dir  ff.depaS.        pro  illafjtantitJtc  nff^etiir  pofleacertns 


iot.  Sed  dc  hoc  occurrec  alibi  fermo  vbo- 
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AssBRTio  Vin.  Si  primum  matrimo- 
nium  fuerit  conilicucum  fine  vlla  dote, 
Nitii»     »cicfc,  iKccxpidift,  fieooocraattm 

fonftitu-J  fi^crit  pcr  candem  vxorem  mortuopri- 
d  docc^  marito  fecundumnuUafaaamen- 
in  primo  tione  dotis,  non  tenetar  eadem  vior  fe* 
iMCtiaio  condo  maritoconftitucredocem,necad 
«to,  9e  illam  conftttuendam  poceft  compelli . 
*^fr«^"  Conforut  curn  ijs,  qux  fupra  late  difta 
S*5^!S^  ^*^'"  frmntime  «^(Jfl*.  J.  la 

r>)s  liul-  P»^«^.A««"*«»camqttefttllineretene»» 
docis  ex-  turquotquot  fucrunt  ibi  allegati,&  vl- 
preflio-  terius  .Aiuotuus  Faber  lib.%.Cod.  tit.  p.  ie- 
Mjnoa-  finit.^.,Bdim'Hsii'^.  i»  iatefmtjS.frim. 
fO**      l^.mm.l.  vcrftrrtitts  cjftis,  Lttdouicns lo- 

SSfS'  ^"i'  '^'^'"■PP-  «•.8.,  &feqq.partj.., 
J^'{y_  Bflmimif^ie4ttei.-n.mm.9.verf, 

tuendAiu  «oaohjiat. 

docem..  Ratio  ex  co  deducicur  ,  quia>n  primu 
fecundo  matruaonium  fuericllne  vlla  prorfus 

mencionedotis,maricus  non  potcft  com- 
pellcrevxorem  ad  conftjtuendamdotc, 
quantumuts  h^cfucritdiues  pcr  ea,qu^ 
late  loco  cicato  probauimus ,  &  fufti- 
nenc  omncs  DD^  tum  ibi ,  tum  hicalle- 


aunto. 


Rtationes 


eati ,  &  potillimum  hoc  kxrum  habet  Ai 
pgQj^^fiMMtoMedioianic^^^.val.i.vbidkimr  &^ 

anoi  nec  fit ,  nee  efie  inteU^atnr  dos  ,  ncc    H^'  t4*  canfMmptibiles  traHtt  m  dotem.^ 


fnndus  ,prxju7nttur  Jundus  tlie  datus  la 
fotntum.  <|. 
Btiam ,  fi  res  illa ,  fen  funiMipittU  ^ffUb* 

tns  ex  interuallo .  5  . 
Cmfiitnta  certn  iote  in  primo  matrimomo ,. 
fi  mnliertranfeat  ad  fccuruium  ndU  foBa 
mentione  dotisj&  pc^a  ajjignetmr  certns 
pmim,bie€eiifittmrimminfnbitmtfni 
dote.  6. 

Res ,  qu£  confifiunt  itt  pondere,  nnmero  , 
mettfura ,  itnclliguntmdstd  mfiimntime' 
tacitale^is.  7. 

Si  pereimt  etimn  fine  culpa  mariti,  ipfi  pe- 
rcunt  .  8. 

Vr^u^Um  tmtc  waritus  foffet  comfelU  at 
T^0itMtimemfieiminm  e^itmnhemwt .  ^ 

To/iuttt  tamen  Mdem  rrs  rrjiirui  cum  con- 

feafu  vxoris ,  cum  reme^attone  tfifne- 

.rimieteriorata.  10. 
Tiec  tmu  cefiaret  efiiimmi»  fmitm  vdiiir 

tienem.  11. 
Si  res  iUx  corfiante  mntrimonia  creuerin» 

in  vnlore  ,  iatglUpimMr  eren^  mmi- 

tO.  IX. 

Etfi  decrenermt^detmmmmt  eiiim  «Mr^ 
M.  IJ. 

Meritns  tenetnr  ai  afiimationem  iUamnu 
fecunditm  valvemjfmm  bahebam,  fnw» 

dafuerunttraiitm. 


bona  in  dotem  data,  nifi  exprejfa  emfiiterit, 
vel  ^fareat& lcgitimi,crff>e6im,  fi 
fecundum  matrimonium  per  eandertu 
vxorem  fucrit  initum  finc  vila dotis  ex- 
preffionejnulla  dos  intcilkctur  confti- 
tuca  fecundo  marito .  Goniequentia  te- 
nct, quia  non  cft maior  ratio in ordine 
adfecundum  matrimonium,  ac  fit  in 


^imats  ,  fi  deteriaretttnr  extfuvxorit 
maritofciente  ■vfnm,  deteriorantnreiiem 
marito ,  fitieri  eo  ignorante ,  vxer  tene- 
tnr  adfompcnfationc  detcriarationis.  ly, 
tifsiata  indotem  ^^imatione  faeienteveih' 
ditmemaHtemtptias,fifereaafaatemir^ 
ptias  pcrcunt  vxori  .16. 

'i^cn^mariti  ferieeim,  y. 


ocdine ad  primum ,  qumimm6ex eo ,    SiAntmmiatm  fimtindmem 


quod  cx  dilpofitioue  iuris  illados  intel- 
lig^cur  rcpctita  fecundo ,  qus  fuerat 
caoftiaita  primo ,  concludentir  videtur 

""'""i,quod>fi  nulla  fueritconf^ituL^ 
»,<Si;nulia  mccliigatur  lepcuta.» 


facicnte  venditianem ,  partus  earwtdem^ 
nati  fofi  matrimomnm  fertffem  ad  «m> 
ritnm,fecus fi  fint  imm tm^imata,  tS, 

./BJlimatio  rerum  dQtaltHm  cdhta  in  ter- 
tiam  perfommfacitvenditiooem,nccde'' 
ftait  effe  tdis eX0,quid  ilU  feipmnm 

pmn$ 
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fncrit  arbitrata  ,  fed  refunditur  in  alics 
tBrbitrgtms.  ip. 

xArbitrjmnrtnm  dchct  ejfr  fecunditm  vdo- 
rem , qucm  rcs  habebM  ten^ore  traditio- 
nis.  xo. 

iHimjtio  fj&.i  ex  interualU  retntrtA^ 

ad  tcmpns  traditioms .  r  I . 
Sljiod  dicitur  ^ntaiBtc  de  iffa  date,diee»F- 

dum  eji  de  jii^mmtn  eiujdem .  xx. 
^AUegante  vxore  itftonem  in  afiimatimem» 

fiuatrrenitm  efinon  pcr  rccifeionem  ,fed 

feretn^iementnmii^xxjiimationis .  x^, 
SiU^o  fucrit  vltra  dimidtnm  potcH  vxori 

fnccurri  p<r  rccifcioueU  CtMtraSuS  .  14« 
Siiud  fenttendHm  fu,fi  res  inii^i^^imM 

tion  ampliKs  extent .  x^. 
Debetvxor  inxtiHaUtatem  probare.  %6, 
Idem  dic  t  qHand»  iafia  in  ojflimaticiie  eedit 

indamnmnmariti.  xj. 
JBfiimetie  nan  deftnit  faeere  vendit^nenu 

exeOf  ijitod  tempere  traditionis  rerurru 

tftimatamm  mwritns  fuerit  pauper .  xS. 
Qnamodn  fnccnrrendnm  fit  vxoriyfi  mari- 

tns  temporereslitntieettt  am  jir  /«iiVM- 
.  do.  xp. 

Si  ftmina  minor  trat^erit  in  dotem  res 
immobiles  ttjiinutiaae  fecKndnm  fe  fa- 
eientevcaditionem  fineinrit  folemnitar 
tihis  f  afiinutin  nm  fneit  venditin- 
IMM.  ^O» 

Si  enm  imnuAit&nt  traditn  fintretmebiles 
-:  d^imajicmc  facicr.rrvciuiitioncm,vcndi- 
tiofHfiinetnrqnoadresmobiies.  51. 

S^Hando  folnm  traiittt  fimt  ret  immobilet 
ftnc  ilUs  folemnitatibus  ,  res  tpfa  fer 
maritnm  ftdnte  matrintmg  nfiimndM 
fnnt  .51.  . 

Etfi  pcrierint  fine  ctilpa  MMrarf,tnNrffr> 
nifieeeifeniafw».  Aid. 

Si  res  immeiiles  tradita  ftnt  per  minaeem 

'  ftne  illis  folemitatibus ,  &pcftca  ftmi- 
M  ft£ta  fit.  maiiHr ,  &  intra  qiuiupten' 
mnm  nem  reeUmanerit ,  tenet  vendi- 
tio.  53. 

Si  afiimationiremmdotalinm  adieSnmfne- 
rit  paBttm ,  vtvd  res  ipfa ,  vd  tmnm* 
itjlimjtio  reJlttuaturgafiimi^iiUfacit 
vendttioncm.  jf. 

Kes  fer  vxorem  tnaita  afiimata  cumpado, 
vt  ££demrift.tn.intio-  codcrii  prctio ,  quo 
fnemnt  afiimata  j  non  inteiUgmtwr  venr 
^ta.  55. 

£1  bac  hypothefi  maritus  teneretnretiamie 

cidpaleuijfima.  j6. 
SinuritusfiEUafiima^emfraelsifrmit' 
.  teret  rejiituere  dotem,teneretnrrtfiitne- 

te  afiimationem .  ^j. 
Mtinboc  eafu  niaritnt.tenereturrefiitnert.^ 

^ftimationemf  etiam  ftdi^um  cffet,quod 

teneretur  reiiitucrc  dotcm  eo  taodo ,  quct 

rccept.iefi.  58. 
faSa  a^mativne,  &  eleSinae  mariter^i- 


tucndi  rem,  vel  eius  xflimatiOHam  ,  itttel- 

ligitur faSavenditio .  59. 
Kes  immobiles  dat.tm.tr itn  indotcm  inaHi- 

mata,  non  pojfunt  ab  ipfo  aiiauri .  40. 
Sententia(jratiani  ajjerentis  nec  poffe  tdit- 

njri  a  marito  de  confenfu  vxoris .  41. 
alicnationcm  validart  foLuto  matrimo- 

iu»  fer  mottem  mariti .  41. 
Smm  tamen  dtfjoluto  matri$»tn»  fer  «Mr- 
.  umvxoris. 

Teffimt  sdiamri^qnMnindkaatheeieret 

in  fauorem ,  &  vtilitatem  vxoris ,  44. 
Item  qnando  alicnatio  fieret  ab  vxore  cos- 

fentiente  maritofm  fatnnindMtneii^ 

demvxoris.  45. 
Jtcm  quando  ficret  ex  caufa  necejfaria  pro 
.  wmmiatdiHttteuifmtvelinei^mm 

eoefpu .  4<$. 
Jtem  quaado  fundus  non  cjfet  folius  vxoris  , 

fcd  cum  aiiis  eemmmtis,  vcl  fieretexne- 

ceffitatc  famis .  t^7.,&  48. 
Jn  tjs  cafibus  fubintrat  obligatio  mariti  ad 

prctium  rejiituendum .  49. 
tMienatio  faSa  amarito  de  confenfu  vxoris 

remm  immobilium  dotaiinm  non  tenet , 

quantumuis  vxor  fefi  luemunm  4e  nono 

cmifetiferit .  50. 
Sabito  matrimonio ,  fi  res  dotalis  immebilis 

alienaretur  a  marito  de  eonfe^fii  VXtritt 

tencret  alienatio.  51. 
Fxor  confiaate  matrimanio  alienans  hona^ 

immobilia  dotalia  de  eenfenfu  mariti,re- 
.-  Jerft^iiitnationem  ai  temfns  folnti  mtt- 

trimetmj  vtdk^  alienat .  5^. 
T^c  maritus  dc  confcnfn  vxoris  ,  nee  vxor 
^  de  eoitfenfn  mariti,ff^  tmm^Miia  dotit 
*  aHenare.  y^. 

^«(j^K/f^rxffr  rennntiare  l.lulia  de  fund.do- 
.  taU  ,  &enmeaifei^n  mariti  bona  mmmk 
.  ^adataiUa  mamre .  54. 
Btiam  fi  talis  remmtiatin  ^fit  imranfaf» 

firmata.  5$. 
Jnbae  hypotbcfi  pojfeut  parenttt  agtread 

repct  I  [ioneni,vcl  ipfavxorfeter»reUx0' 

tionem  inramcMti .  k6. 
Tottfi  maritm  de  eonfenfn  vxoris  fnndnm., 

dotdkm  adlungum  tcmpus  locare .  57, 
Sifuadus  dotalis  fuerit  iocatns  ad  Lungunu 

tempus  fine  confenfnwnris ,  fot^bae 

foluto  matrimonia  iaeatianem  renoeai» 

re.  <8. 

Bti  moMei  detdes  mafiimat*$aetedaite.* 

vxoris  confia^  ft^mt  dkntri  i  ma^ 

rito.  5p. 

Etiam  fi  fint  res  fretiefsf  fM  fkrmmdn 

ferujri'poffint .  60. 
Si  maritut  inconfuLtavxore  aiienaret  ,  fuit- 
jijUret  aiienatio,^ tamea renoeAUit 
abvxore.  61, 
Sicx  gregc  ammaLium  imjiimato  dato  i/u, 
dotem  oLiqua  capita  perierint ,  tot-fimt 
Jnlt^tnenda  ex  fntimsy  mdtitittrntit^ 

vd 
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xftitnaca:  collaca  z(liautiooe,icu  qui- 
ticace  piccij  in  tercium ,  c]ui  poftca  fit 
arbitracus,  ceneac  xftia]atio,&  inducac 
venditioncm,quodlatcantca  docucrac 
Coartmias p  aS.  var. c. x8.n.i . verf.arimfg 
idauticade  tacit.^  ambig.  coHMeMtJib.iit 
tit.xZ.  n.  io.sTetr$ts  Barbofaind.l.fi  i^i- 
matisman.  i.  ff.  folut.matrim.,  StepbtoMt 
Qratiamu  ^ept^ar.  tom.  z.  c.  X54^>. S<fL 
Qiiait5>ibidocuimus,quod,  fi  {(tfmado 
hctA  fucrit  ex  intcruaUapcrflcradiiuin 
fundum  docaicm  non  intell^Cttr  pcr 
illam  &fta  venditio,  prottc  ancfc  ao* 

CUCrunt  lajon  in  l.  cx  conucntionc  f.folut, 
matrim. ,  Alafiardus  dc  probat.  cottcl,6lQf 
nit.}.,  StephamttGratiaaMsdipctpt.f»itmm 
I.  f.  j8.  n.  ji .  Quiru6,quod  fi intenie^ 


vcl  imfoficrmn  lufcentnr  ad  fentandim 
imqfms^em  ,  reliani ,  qui  fnpcrfimt, 
imufuam  fnSiu  ^tSUbtau  «t  aMri- 
titm.  6x. 

MtstMiit^  in4^imatSt  fi  perierint  t  vel 
deteriwatit  fnerint ,  maritnt  taietm  ex 
eidpa  UtA,&Uiii,  nm  Mwm  tea^-' 

ma.  6i. 

Si  maritns  enlpa  leni  defecerit,  teaetnr  ad 
tatmn  valoris ,  qnem  ret  hAitma  fmfitt 

pro  tcmpore  rejiitutionis .  64.. 
■  fxtaate  patio,  tjuod  maritns  teneatur  de-t 
mmemiqiie  cafn,  temttmr  etUm  ietidp* 
tcmfjima.  6$. 
A  dtma  ,  ott  res  perierit  ex  culpa  mariti,  an 
ventrfn  ex  eiramiftmuiis  res  dirimenda 
eH.  66. 

St  res  tradits  fint  au^imatx,friiSiu  pcn~  nianc  omnes  comc^unB 4  &pfaeruou>- 

dentes  pofi  foliMm  matrimttdim  fmit  tionestquae  iadicaiit  aeftiinatKmem  &- 

dimdcndi  inter  vxorem,  &  hsredes «wr/-  cere  vendiuoncm,  non  dcfinec  cflc  talis 

tiadratimtemoatisvmformem,  ($7.  cxco>quodmaricus^uicradicuscllfua> 

^traditM  ftnt^^/AkMgiraSmftiidemtt  dusdocaU9,littiiOpc>iiechabeacinbo- 

fertiaMr  fia^Uritir  td  mtrisim,.  4f8.  nis  illius  valocan«prQuc  in  his  tcruiinis 

docucrunc  C»animaspra£l.Viw.cj.S,n.i., 

EXplicata  iamtertia  diuiiioiiedOttt  HeimAiHsieprtifim^.frafmiift.^^wxx^ 

mvcram,&  pr^fumptam  progre-  Ci]rp,imsadstatHt.Mediol.^^.H.^p.vot.i, 

dimur  ad  quartam  dc  dotc  «clluijau,6c  ad  qux  Leiftorcm  rcmitco , nc  lam  i&i-  V 

inaBllimaa  >  qus  inuoluic  difficulcates  tata  finc  ncceflicacc  repeum . 

fticu  digniiUmas ,  &  maxim^  pradenci  EapQciflimum,qug  inhacprxnocio' 

infUcuconcceflarias.  Plura  adhancma->  ne  csaminabuncur,hacc  crunc.  Primd» 

^      ceriam  fpc^lancia  cxamiiuuimus  tom.9.  aii.fi  pi\cceHcrit  promiflio  dotis  inccrca 

,,  fHbtit.de rcfiitutione prinM frmnt.p.inii,  pccunUBquanUUce>&|iOllcapco£uis- 

^  iwnc      'fdfinem ,  vbi  pnmo  dnirous ,  quod  uftioiie  cradatttr  manto  alia  res  eeo- 

fme  rcs  mobiiesjiiucimmobilcsuaditae  featur  tradita  ad  quanticatcm  proinif-  . 

finc  ab vxore  nurito  aeiUmats  «ilima->  iam  aefttnuca  «  &  c£ciacur  empuo,  &  J^^* 

tionenooCideneeTenditioQempccicu-  Tcnditio.  Secttn(i6,anfi(ecuncKlma-  di  circxl 

lum, & conunodum circa cas euenient  ritodaciefucrunL  fimpliciter  aliquasres  dotemjc- 

abfque  culpa  nuriti  ad  vxorem  pcrci*  pro  doccccrc»  quaoutacisprimo  nuri^  fiiouci. 

neac ,  adeo  vc  nuritus  mn  teneacur  ad  tQ  oonfticun  oenfeaiitur  dats  «ftima- 

rcftitutioncmfecundumxilimationcm»  Cat  acftimacionc  facicntc  vcndidoncm, 

quam  habcbant,  fideteriorcsfadsfue-  Tcrti6«aa  rc:i  confiftcntcs  in  numero 

runc  i  fi  vcro  traditaB  fiierunt  cftimatK  pondere ,  &  menfiira  datae  in  docenr.* 

aeftimacioncfacicntcvcnditionem.tunc  mxftimatac  ccnfeantur  dataj  asfhmatas 

pcriculum,  &conunodum  tpfarum,  feu  caiiLer,quod  foluto  matrimoaio  vxort» , 

circa  iplas  obuenicns  pcrciiieat  ad  ma"  vel  cius  hsredi  a  marito,  vcl  eius  haBr^ 

ritum.quodquoad  pnmampartemdo-  dibus  fmt  rcftitucndae  aecdcm  res  ,  an 

cuerat  CoaruMiaspratt.vJr.q.xSjt.^.vcrf.  vcro  poilic  rcilicui  cancumdcm  inlpe- 

^mrto fine VctnuBarhefa.in,l,  t^imatis  n.  cie>vcl earum  vakir,Qaart)&kan«fida* 

1  .,&  5 .  tf.folHt.  matrim.,  Kota  Hom.  dccif  tx  fucrit  in  dotcm  rcs  mobilcs,qua:  vfu 

Il6.,& dccif.  i^j.part.i.dtuerf.fiMdoHi^  CQiifumuntur  xiluxutx  »  6i.  vxor  iilis 

emMiUinadeii^.,&iHretraS.%.diJj}42j6,  vtatur»  Acct  vfitlcqua^  dflnsrVM^ 

BH.4., Rebcllits  de  oblig.  ii^.  pjrt.  z.  lib.^.  cio,  vcl quoquomodo  conTumptio^detc- 

q.z. >w. 8. ,  quoad  fccundain  BMut in i,  riorauo fpc^cad nuricumjan  vcroad 

^uoties ff.de imiot. ,  &  in l.  plerum^f^  vxorem  vteiuem.  Quint^ «  an, fi  ica 

eod.  tit.fCarpanutad  Stat.Medial.4.^^.nu.  sftinucasfucrint  datae  indotcm  antcj 
63  ,  .AugHfiinus  harbofa  ad  d.  1.  quosiesff,    nupcias,  vcl  nupcijs  non  fGCUU&  ,  &  pe- 

ie  iwre  doc,  Kota  Hormna  decif.  157.  ^wrf.  ticriiit*an  damnum  ipe^adisiilktf» 

^.diuerf.n.  i .  Sccundu ,  ibi  cxpliciumus  anveroad  fponfum.  Sexc6,  an  partus 

per  varios  cafus^quandoaam  praefuma-  ancillarum*  fiue has  dacae  fucrinc  xfti- 

tur,  quod  cftiinacio  mducac  venditio-  maw in docea»  fiuc jiMeftlmatae  pcrci- 

ncm,&c  quando  non .  Tci  ti6  docuimus,  ncant  ad  maritum,an  vcro  ad  vxoccm, 

quod ,  (ixcs  docaies  da(£c  linc  i{i  doccm  2cpum6  »  an  11  ces  dotaics  dataB  iiot  ia 


marens 
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dotcm  aeftim.itionccollata  in  tcrti.im_. 
pcrfonam,  (i  h«c  non  fucrit  arbitrata  , 
tcncat  in  cifdcm  conilitutiodotis,&an 
tunc  per  alium  facicnda  fit  xftimatio  , 
an  vcroresillx  habcndac fint,ac  fi  fuif- 
fciu  traditx  inacftimata: .  Oftau6 ,  an_. 
fuccurrcndum  (itvxori^quacfucritlxfa 
in  xftimationc  rci  dotalis,  &  quomodo, 
&  quid  fcnticndumfir,rimarUus  in  ta- 
li  aedimatione  fucrit  lacfus .  Nono,  an , 
fi  dos  tradita  fuerit  acflimata  xflimatio- 
ne  fecundum  fc  facicntc  vcnditioncin 
marito  inopi ,  &  qui  pro  tcmporc  cclc- 
brati  contradus  non  crat  foluendo  ,  & 
pro  tcmporeciufdcni  dotis  reflitutionis 
faciendacjvclpermaritum,  vel  pcr  cius 
haercdcs  non  fit  in  bonisciujdcm  mari- 
ti,  quo  portic  reddi  srtimatio,  poifit  ca- 
dcm  vxor  rcs  dacas  in  docc  vcndicarc  . 
Dccim6,  an  rcs  immobilcsdatJC  pcrmi- 
norcm  in  dotcm  cum  illarum  aeftiina- 
tionc  intL-llifjantui-traditsecum  vcndi- 
tionc  .  Vndccini6,an,fi  fEilimationi  rc- 
rumdotalium  adicfkum  ntp.idtum  ,  vt 
icltitua.ur  sftimatio,  vcldos.uucliiga- 
lur  ind  Jda  vcnditi  i .  Uuod<.cim6,.in,(l 
appoficumtueric  padtum,  vt  rcsdocalcs 
rcllittlcrcnturcirdc  prcti js ,  quibu^  xrti- 
in.U*fucrunt,intcltigatur  inducta  vcn- 
<iicio,&:  an  in  hac  hypothcfimaritustc- 
neatur  ad  xftimationcm,  (i  rcs  pcticrint, 
vcl  detcriorcstaiftx  fucrint  cx  fuacttam 
kuiifima  culpa  .  Tcrtiodccim^  ,  an,fi 
poil  ielUmationcin  rcrum  dotaiiij  adic- 
£tun\  fucrit  pa£tuni ,  quod  cllct  in  clc- 
ftionc  mai  iti  rcllitucre  rcs  ipfas,  vcl  ca- 
ru.aiiEihmatiorjcm  incclligatur  inducta 
venditio,  &  quid  ,  li  cieitio  data  cffct 
mulicri  ,  vcj  limplicitcr  di«fVumcflct, 
duod  rcs,  vc.  xUini.icio  i-cddatur,&  alia 
his  fimilia,  vcKibhisdcpcndcntia , 
In  ordinc  vcro  ad  rcs  dotalcs  inxOi- 
•*      m.\tas  hacccoatroucrccntur  prim  ),a  i,fi 
Arricitli  res  fiuc  mobiles  ,  liuc  iinmobiics  dai« 
fiiuindotcminvelliinat* ,  vcl  aeftimat.T: 
«Jhinationc  non  tacicnic  vcnditioncin 
po^niK  oblignri  a  marito,  vel  alienari. 
Sccundo  ,  an,fi  datus  fucrit  in  dotcm_. 
grcx\uiimaliii  injeftim.ttus  pcrcuntibus, 
alfquibus  -ex  dii^is  animalibus  fuppicri 
dcbcatcorum  numcrus  per  fubftitutio- 
ncmaliorum.  Teriio,cxquanaincuipa 
mantu^ ,  icncatur,  fi  rcsdoralcs  pcnc- 
rint,vcl  dcteriorcs  fattKfucrint.Quar- 
to,  quomododilponcndum  lit  dc  frufli- 
bus  pro  tcmporc  rcltitutionis  fundi  do- 
talis,  quando  matrimonium  diHoluitur 
p.o  mcdicuirc  anni  ,quafru£kus  adhuc 
funtpcndcntcs,&alia  hi»  fimilia . 

AssRRTio  I.  PromilTa  dote  in  ccrta_. 
pccuniae  quantiute,6c  pollca  pro  illius 
iatisf.iftiouc  aifignata  rc  ccrta,fcucerto 


<li  circa_. 
<1rrcin_. 
jnxftirn.»' 
tim. 


fundo  pracfumitur  rcs  ilfa  data  in  folu- 
tum,  feu  tradita  cEftimatione  facicnte-^ 
vcnditioncm  Gratianus difceft .for .tom.  i . 
c.  58.  Tiu.  ip,,  fontsnelU  <1i'p-iS.  mtpt. clau- 
fula  ').glof.  8.  part.  i  j.  mm.  x6.,  &  jp., 
Joannes  ^ngelus  BofJtHstrad.  dc  dote  c.  16. 
TUi.  X^.jTjraquclde  rctra£l.  Itgnag.  §.  i  ^lofa 
14.  mm.  10.,  Kota  Romana  per  Cardinalcm 
Seraphinmn  invna  Spoletana  lc^itimx  15. 
Houembris  1 5 p<5.,  (S"  /»  altera  Interanmcnff 
funii  dotalis  zp.  Fcbruxrtj  IjSp.  coram^ 
fard.  vUto  ,  &  in  attera  Homana  Saluiani 
^.Deccmbris  coram  LancellotOfFran- 
ciftus  a  Tonte  in  conf.  71 .  nM.p.,  Hondedeus 
tot.  conf.  4 1 .  vol.  I .,  Bamabas  (^ornazxanus 
(/«//■. 1 99., qui  ita  decifum  fuiilctcftatur 
F ach  ucus controu.inr .lib.  ii.c.^j.  voLz.f 
«^uietiam  iui  dcclaratum  fuilleaffirmat 
in  quadain  fadti  contingcntia . 

K.itio  prasfcntis  aHcrtionis  cx  co  dc- 
ducitur,c]uia,quando  hCti  cft  illapro- 
iniiliodotis  inccrta  pccuniac  quantita- 
ic  ,  &  dcinde  loco  ,  &c  fcontro  eiufdcm 
data  crt  res  ,  fcti  fundus  aliquis  ,  illa_t 
rcs,(cu  fundus  intcliigiturdata,fcuda- 
tus  in  lolutum  pro  illa  dotc  promilTa , 
quid  cnimaliud  cftconfcrrc  illumfun- 
duin ,  fcu  rcm,nifi  cxtingucre  dcbitum 
dotis  in  illa  quantiratc  anccccdcntcr 
promilftE  ?Scd  d.itio  infolutumimpor- 
tat4ciurc,  &cx^cncrefuo  vcnduio- 
ncm  l.prxdium  C.dc  cutit. ,  FontaneUa  de 
patl.  nupt.  cUuf.^^.giof.  S.part.  i].  nM.41., 
^ttdrxas  Facbtntns  controu.  lur.  ltb,  ii.  c. 
^^.•yo/.t.jcrgo  &C. 

Ncqucdtcas  primo,hacc  adfummum 
venticari  ,quando  inconcincntipoli  ta- 
lcm  promiiQoncm  in  ccrta  quancicate-» 
pccuniae  daca  ctlct  illa  rcs ,  feu  fundus, 
non  autcni,quando  dataelTctcx  intcr- 
ua]to;hxcqucfuiidanturin  ijs,qua;ali- 
bi  di)i.iinus,ncmpewm.8.//«Ar/f.  de  rcjii- 
tutione  I  .pranot .ff.num.ip.,  qutxl,  fi  xdi- 
matio  rei  tradicae  in  dotcm  facta  fucrit 
CK  intcrualIo,non  ccnfe.icur  iiiduccre_^ 
vendicioncin  ,  quod  cciam  docuit  lafon 
in  l.i  xconuetuione  ff.folut.  matrim.y  Maf- 
cardus  dc probat .concl .62.0.  ««w.j.,  lofepb 
l.udouicus dccif.Vcruf.Sf^.  num.^.f  Stepha- 
r.ki  Cjrarianus difcept .  for^  topt.i.c.jS,  nu, 
51.;  Coutra  cniin  impugnabci  is ,  quia 
nullibi  in  iure  cxprcdum  rcpcnmus, 
quoddacio  in  folutum^qux  fiz  inconti- 
ncnti  habcat  vim  vcnditionis,  non  fic 
illa  ,quaB  htex  intcrualio,  quinimmo 
pluricsin  Tribunalibus  magni  nomini$ 
rcpcrimusdccifum  ,  quod  cxuntc  pro- 
nntiioncdedotc  in  ccrtapccunix  quan- 
titacc,  iipottcapro  illaalfigncturfun- 
dusjhxcairignatio  habcac  viiu  foluticH 
nis,&  pcr  confequcns  venditionis,&  pr$- 
cipuc  Fontanclla  loc.  citjmm.^^,  in  fine  rc- 

fcrt 
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Dc  Dote  I.  Prinot.X  VIL    n  t 

fertbinas  dcci/ioncs  Scnatus  Catjlonia:    cunda  vota  nolladotis  fac^j  mcntionej 
adhancrcm.  lllud  ,  quod  diciturde_j    fi  poltca  fccundomarico  fundus aliquis  5 
{Aimationcfundi  dotaJis  ex  interuallo,    vcl  res  prccio  a;ftimabilis  fucrit  afligna-  Gjnfti- 
AOa  £icic  ad  rcm  ,  quia,  vcioco  citato    tus> vclallignaflL^probabilius  efl>  quod  tucadote 
egodocui,noncft  pracrumcnclum,  quod    illa  rcs  ,  feu  fuodus  fic  traditus  habcat  in  oerCA 
vxor  pcr  iilamxllimatioucm  fadtamcx    vimdatiin  l'olutum,&habeatvim  vcn-  qu.inti- 
iBieraalla  voluerit iaduccrc  nouacio*    ditkitusSocUmconC,6p.tim.id.€mfe(it{.  '■■^^^ 
nem,&  rcccdcrc  a  priori  concra<£lu,cum    /ifc^. ,  Memcbins  deprafHmpt.  lib.  j.  prn-  ^^^Ht 

noiutio  non  prJErumacur,nifi  cxprima-  fitmpt,j^.rmm.  7. ,     8. ,  lomnes  ^AngeUu  ^  \„  ^ 
Konpne  tur pcrccxtumin/.^».r.(/<rno«Mr.;vndc    B<^^tra34cdore c.i6.nH.z^.,quid(\uid  cundis 
livnituc  .  in  ea  hypotbcfi  arbitcor  fa£Um  illam    cz  aducrfo  dixerinc  Matuica  de  tacit. ,  miUa 

^ftimationcra cx inceruallo  ad cfTcdum»    &  ambig.  comtent.lib.iz.  tit. x8, mmt.  8. ,  flta  men- 
******  '  vc  pollcnt  poftca  innotcfccrc  mcliora-    vbi  notat  dc  audacia  Socinum  nortrce  tioneda- 

tiones,&detcriocacioaes,fiquae.Doftea  opinkmis  pacronum ,  SiStepbanHs  Cra-  ^'r^^^"* 

concigcrinc,  vt  natAttMminj6igmisBef-  ^mmiifcept.farcnf.lib.<i .  r;8i<$.iwnf.<5yf.. ,  ^^.„„(11$ 

fiMstraH.de  dotec.  16.  num.  1 8,  //<  fmc  ;  in  vbi  ctia:ndicic,quodCo.u  /(;/'.jjp/M:?.  qt^.  ^q^cx 

prxfenciaucemJiYJpochefifCum  ipii  00-  e,zi.nitm.i,ver(,}.^HidmihiforttHsdicit  aflignc* 

niuges  confenciant  in  iUam  aifignacio-  Socinumattdaciusloqui,quamuisf««i-  tur  fim- 

ncmfundi,&  inaricusillum  rccipiat  lo-  nes.AngclusBolJiusloc.cit.  cundcra  Coa-  dus.een- 

eo  quantiucispronulliae>inceiliguntur  a  xuuiam  cicec  pro  opinione  Socini ,  &  ^^"^  . 
pnuri€onciaAurecdfifle,&maTjtasd-   noiba.  folutum. 
tuiodationisin  folucum  illumfundum,       Prob.uuriani  noftraaflcrcIo,quia,li 

feu  rem  rccepUlc  fontaneUa  depa&is  napt,  vzor  ex  inccruallo  poit  doccm  promif- 

d.dmif.^.gief.S.part.ij.mm,^  4m  in  cerca  qiuncicate  eidemnimito 

Ncque  dicii  rccundo,nonincclligiiI-  confcrat  fundum  ,  vcl  jli.im  i  L-m  prctio  , 

lumtundum/eu  reindacum,rcudaum  seliimabilcm  prouljdoccpromiiia  ccn- 

in  fblucum  ,  ex  qiwiHius  hon  eft  fyEta,  ,6ttir dare  in  iblucum ,  &  faccrc  vendip 

aBftimacio;ad  vcram  autcm  folutionem,  tlonem  pcrca,quac probauimus in  prae- 

fcu  dationcm  m  folutum  rcquintur  ccdcntuUicrtionc,&fuftinentidcmGr4- 

proporcionatumpretium  ad  debicum,  tiamts  difcept.for.  tom.  i.  c.xB.  ma*f.rp.>  j^^oneg 

„.  ^   quod  baberi  nequic  fine  zftimacione i  Maaticadetacit.f&ambig.comientMb.ix.  ^fo^gf 

*  j^^^y,  oontraenimimpugnabcris,quia,vtbe-  cit.c.xS.nH.^.,CoarHMiaspraS.qtf.d.c.ii.  tione, 

bgirar  fi»      notat  lio:a  Komaiu  apud  Seraphinum  tutm.i. verf.  fecHndo,crgo,ciu\mCi  primo 

^  1  io-  iecif.ixoi.nMiH.i.infine ,  aeftimatio  ccn-  marito  conftitucric dutcm  vclpromifi>> 

n,leai  fecurfa£^alcgeproprctio,  quod  cunc  ric  inccrca  pecunixquantitate,6c ddn- 

kp*      booa  habent,&  illa  aellimatiotunc  cen-  dc  fccundo  nurito  contulcrit  fundum, 

rendaeftpro£i&a,  quamiiabentres  ip-  vel  remaliam  pcetio  aBftimabilempro 

ffprotemporecontraftusS^MpftMw^niK  dote,oen(ebitarfondamillum>reo  rem  • 

ttanus  difccptat.for.  tom.<^.  c,8r<5.  nu.  (58. ,  dedinc  in  folutum  pro  cadem  dote ,  & 

eSr /<rff .» Maafua  de  tacit. ,  &  ambig.  con-  fecijOfe  vcnditioncm .  Conroqucntia  pro- 

nmr.  lib.$.  tit.i^.  mtJ,i,,Gabriel  cmf.  6$.  batur,  quia  per  textom  m  l.dotmi  ,&t. 

piim.6.  liif.  1.  DiuMsff.de iwre  dot.  dos  conftituu  primo 

Nequcdicascertio^cenfcripotiusilla  nurico  incelligitur  rcpeuu  fccundo» 

bocu  data in vimpignoris, & hypoche-  vbtaliud aftum  non  fiierit,  neccxeo, 

cac  proilla  promiilione  dotis  in  ccrta_,  quod  dos  ab  vno  in  alium  maritum_. 

^      quanticacejquam4auinfolucum,cum  cranlieric,muucuripfius  nacura^  6c  ' 

non  m !      ii^ruenerit  oonaoitio  de  iUa  d*-  cooditioiies . 

tellig.itiir  cionc  in  folutum  ;  Contra  cnim  impu-       Neque  hic  audicndus  eft  Stephanus 

dxtA  in-.  gnabcriSjquiajvbinoneftaliquacxprcf-  Gratiamudifcept.fw.tom.^.c.Zi.&jm.i^, 

vim  pi-  uo,  led  res  inteUigtmtar  fimplicitir  da>  dam  dicit,  qiidd  es  co^uod  primoma- 

cnorisA  dotc  promiiTa,nulla  cli  prxfum-  rito  fiierit  conff ituta  dos  in  ccrta quan- 

hypotha:  p^^^  quod  cUtiS  f ucnnt  fimpliciter ,  &  ti  cate»  non  poilic  mteiii^  eadem  dos  re- 

* ,    praecisb  in  vim  pignoris,&  hypothecz ,  petiu  in  fcctuiclomacnmonio ,  cum  res 

quiaratiodotisproquantitatc  promif-  fimplicitcr  in  dotem  traditje  fucrint;, 

la  inuUigicur  luxu  naturam  ciufdem  a uia  vidccur  dau  alia  dos ,  qux  confi- 

dotb  data  ad  nQrmam  rcrum  cftima-  fticin  rebus  imBftimatis,ac  proindinoo  fn- 

larum  pro  cadcm  dotc,  &  non  fub  efle  locum  ucitaercpctitioni  dotis,qux  idlifftur 

praxiiu  uculo  pignoris ,  &  hypochccae»  prius fucrac  conft ituu  inccru  quanci-  lecdhun 

nifiaUud  fucrit  djctum .  tatepecuniaB, quod  etiamnomaic  JCoh  ^ v^oa 

AssERTio  11.  Ski  vxor  in  primo  ma-    ticatlPt.Kit.,&  ambig.  conHent.lih.ii.tit. 
Crimonio  dotem  in  ceru  quanciuco    x8/M(m.8.Non,mquam>audienduscftj  *«mM^2 
CQi^icacrit«.<kddiidetcaiitieri(adicF  ^iiiajex^aftninnoaeftdealiadQGet    *  " 
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Si  percJt 
eti.im  fi- 
ne  cuJp.i 
m.iriti  , 
iprt  pe- 
reunt . 


fcmpercx  dirpofitionc  iuris  prscrumitur 
pro  prima.nccexeo ,  quod  poftca  data: 
fmc  iecundo  marito  aliz  rcsllmplicitcr, 
fupponi  tu  r  rcccH  u  m  a  (JSnft  i  t  u  tionc  pri- 
mx,  quafi ,  quod  ilJa  ampJius  vim  non 
haJcai ,  led  quod  iJla:  res,  qux  pollca 
rimplicitcr  dantur,  dcntur  inextin<ftio^ 
ncmillius  docjsprimo  conOituta:,adeo- 

3uc  ccdont  m  iblucum ,  &c  faciant  vcn- 
itionem.  Qins  cium  diccrct,  quod  ma- 
ritus  ("ecundo  nubeus  praelumatur  cd- 
fijlc  luri  fuo  in  ordine  ad  dotcm  primo 
maritoconltitutain  ?  Prxiumunturigi- 
tur  res  illx  fmipliciter  datx  rcferri  ad 
doccm  primoconltitucam,cums  iusad- 
huc  vigcc  ui  (ccuiido  manco ,  ad  qucm 
plcno  iurc  cransfcrtur . 

AssiiRTio  ill.  Si  tuerint  data:  in  do- 
tem  rcs  coufiikiucs  in  numcro  ,  ponde- 
rc,&  iuciii'uraina:(lima;a;ccnfcntur  da- 
ta:  icituna-.x  lacua  icgis  a:(limaticme-j 
tacic.uc  vcndiaoncm  .  Didacns  inprjcl. 
f].  l!b.z>n,coc.iA.mf.6. ,  Mcnochitis  dcprx- 
ftmpt.l:b.).prAl'umpt.  74.  ««m.io.,  Cxtic- 
rct  dc  lur.vn.  conlirm .  p,  im.! p  in.  c.  I ,  w.7 ., 
DtddCits  Sp;iio  III  Ipccul.  tcHam.  "bf.  11. 
princip.  dc  lcgjt.pro  dote  rcliElts  iiuJ>i.6z.  y 
(^asitllo  liotonuiQr  de  -jfufruH.  c.  4.  n/i.  1 4.., 
Hypolitus  Kimniildus  in princip.  bifiit.quib. 
aiien.  licet  vel  uon  num.  1 14. ,  Font.incll.i  dc 
pa£t.nHpt.clauf.^.^lof.8.pirt.  i  ?.  .4., 
loAimcs  .Angclus  BoffiHs dc dote c.  1 6.  «.15 . 

Exprcri.c  colligiiurcx  tcxtu  in  t.ftrcs 
in  dotcin  f.  dc  lurc  d  n . ,  vbi  ik cxprcisc  lc- 
gitUr  Kfi  indoicm  d.tt£,  tfux  mmcro  ,  pon- 
dcrc ,  &  vif  i[\tir.t  coiijtJiit  mariti  prriculo 
fim,quianihv  d.uiiur  ,  vt  cjs  marttus  ad 
Oi-o.trmt»  Jmiin  ii-fii:thac  ,  ci*  qmmioque 
fob.io  tiiat:-  :h07!!v  ciiijdcm  ^cKeris,6r  ijHaii- 
ticaiii  J*M  rffi  '>tua:,-vri  .plc,vrl  rius  hxrcs, 
qu*  vciba  recitaui,quia  plcaiilimccon- 
iwTuni  ad  p.setcns  iniliiutum  ,  C'onfir- 
maiur  cx  i}s ,  quxdoccin t ojitancUaioc . 
cit. ,  quia  rcs  conliftcatcs  u\  numcro  , 
pondcrc  ,  ^  meniura  lalis  conditionis , 
&  natura;  iunt,  vt  in  gcncrc  fuo  tun- 
^ioncm  n:cipianc  pcr  icxtum  m  l.i.  $. 
mutuidatio  jf.  fi  cert.pctat.;  rcsautcui, 
quac  ex  gcncrc  fuo  rccipiunt  funftio- 
nem,ita  conferuntur ,  vcnon  ipfaj ,  fcd 
alix  eiufdem  fpeciei ,  qux illis  xquiua- 
lcant ,  rcddancur  ,  quod  certe  infcrt, 
quod  primx  fucrint  traditx  cum  plena 
translatione  doinini), 

Ex  ijs  dcduci  poiert  primo ,  quod ,  fi 
rcs  pcrcantctiam  finc  culpa  mariti 
rccipicntis,vcidctcrKHCs  fiani,percant, 
6l  tictcriorcntur  eidcin  marito  ,  non_. 
vxorijcum  rcs  percant,  &  dctcriorcntur 
Dotnino  ;  fccimdo,  quod  idem  maripus 
poifit  cafdcm  rcs  fic  rcccptas  in  doicm 
diftrahcrc ,  &  alicnarc  cciam  abfque_j 


confcnfu  vxoris ,  cum  agaturdc  rcbus 
plcno  iure  fuis .  Ter tio,quod  in  rcftitu- 
tioncdocis  tcncaturaliosrcs  fimilcs ,  & 
ciufdcm  qitaliutis ,  vcl  boniutis  rcfti- 
tucrc . 

Circa  hanc  aiTcrtionemmultsc  infur- 
guntrationcsdubiundii  Priin6,an,vbi 
aiiuddidum  non  fuerit,tcncacuralias 
rcs  nmiiiscondicionis,&  bonitacis  com- 
paratiucad  rcccptas  raaricus  rciiicucrc, 
an  vcro  polTit  relljtucre  carum  a:ftima- 
cioncm,6:  valorcm,&  an  poiliccompclli 
adrcfiicucndam  aellimationcm .  Sccun- 
do,a.n,fi  rcs  iila;,  (cu  aliac  ciufdemgcnc- 
riscrcucrini  in  valofc,tcneatur  rcltituc- 
rc  iuxta  vaiorcm  adaudum,  an  vcro 
poflit  diminucrc  rcs  ipfas  ad  ratam  va- 
ioris,quo  tunc  apprctiancur.  rcrci6,an, 
fi  dccrcucrint  in  valorc,tcncaturad  ra- 
tam  valoris ,  quo  primo  valcbant,rcfor- 
re ,  an  vcrofecuntlum  valorcm  tunc  de- 
currcntcm.  Quarto  fuppofito  ,  quod 
poilit,vcl  compcilatur  ad  rcltitutioncni 
jn  silimationc  >ad  quamnam  arllmu- 
tioncmtcncatur,  an  ad  illam  protcm- 
purc  coiitraftus ,  an  vcrt)  ad  iilam  pro 
tcmporc  rcltitutionis  .> 

In  oidinc  ad  primam  multum  ncgo- 
tij  facelccrc  videtur  tcxtus  in  d.  l,  ft  res 
m  dotcm  if.  de  iure  dotinm ,  vbi  cumdica- 
tur  .  Et  qttaiuioqHc  foluto  matrtmon-.o  eiiif- 
dnn  gcncris,  6~  quantitatis  atias  reflituat 
vcl  ipfe,vel  ctus  h^rrs ,  v  idct  u  r  i  nnu  i  ,q  utxl 
onus  fit  rellitucndi  rcs  fimilcs ,  non  vc- 
roearum  a;ltimationcm  i  cxalia  pnrtc 
cum  DD.  communitcr  ,  &  pra;cipuc 
Ciofa  finguiaris  m  l.  Ajhmatd  ff.  folut.  ma- 
trim. ,  &  ibi  Tauius-  dc  l  aflro,  .Mcnochtus  dc 
prxfumpt .  lib.j.prxfumpt.-j.^..  ««.11.,  Car- 
paii!i\  ,:d  (iatut.  Mcdtol.  f.455.  nu.6^.,Fon- 
t.uiCi  U  d £  pail ,  itupt.  ctaiif.  5 .  giof.  3 .  p.ir.  i  J . 
ji.'/>/j.4.  aUcrant  craditioncm  huiuf:n^>di 
rcruai  confiltcnciuin  in  numcro  ,  pori- 
dcrc,  &  mcniura  in  doccni  cfficcrc  vcn- 
dicioncm,  vidcniur  induccrc  oniisrclli- 
lucudicltimationcm,  cum  vcnditiopro- 
pi  ic  non  vcrfctur  ,  nili  intcr  rcin  ,  & 
PiCtium .  Quid  igitur  ftatucndum_.:? 
Probabilius  arbitror ,  poflc  compclJiad 
rcltitucndam  ;eltimationcm  ,  quamuis 
confcnticntc  vxarc  pollint  rcddi  resciuf- 
dcin  gencris,&  bonitatis,vcl  fortc  ctiam 
.T:a:dcm  rcs, fi  cxtcnt  cum  rcintcgratio- 
iK-,fi  fucrintdiminuta:,vcldctcriorat«. 
Ratio  prime  partii  cx  ijs  dcducitur^qu^ 
diccbantur  pro  ca  partc,  qua  Itatuitur, 
quod  pcr  talcm  tr.iditioncm  intclliga- 
tur  facta  vcnditio,  qux  non  potcft  cflc 
finc  pretiopcrtcxtum  m  ^.prcttumlnfiit. 
de  empt.&vcndit. ,  Ck'  pcrconfcqucns,  fi 
in  tali  dationc  rerum  confiftcncium  in 
nuiucro,  pondcrc,&mcnlura  intclligi- 

tur 
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tur  faAa  venditio,  alio  non  addito,in-  fcd  fccundum  valorcm,  qucm  habcbant 

cdligitur  marinis    oUkafle  ad  nM-  pto  lempore,  qao  rcs  illx  fucrunt  tra<  •  J2 

tutioncra  aBftimationis ;  Ncquc  aducr-  ditae  in  dotcm.  Ita  in  fimil  ibus  Coaruuias  Si  res i% 

10     fatur  tcxtus  in  d.  l.Ji  res  in  dotem  ff.  rfc-»  praS.  qtf.  c.%8.  mm.  i .  ^Menochiits  de  prx-  tonftan- 

PofTiint  i{<r.  1/0^., quiaaimmillodicatUr,<[<M»-  fampt.lih.^.prjc/itmpt,y^mm.4.,Tepits  te  muri- 


tAmen  ex  ^^^^  indicatur  aon  fcmpcr  rcs  ciuidcm    Barb«fa  ittl.fi  aiiimatis  num.^.  & 4.  ff.fo-  "'^J"?  "* 

cieoe— • 
rinr ,  cre- 


jrir'Wij  *  boniucis  cllc  rcltitucndas ,   m.matnm.y  Bettrammus  ad  decij.  Ludout' 

1^^^^  fed  quaodoque {  ^uando  fetlicec  vxor      5 75 . num.  1 6.jCo^nax.aims  deeif  Ltieenf. 
«ni  ctinx.*       m  illarum  reftitutione  conrcnfcrit,    ipp.fStephanHsGratianus  difccpt.  for.  tom.  uenmr 
Tetntegr»  veldccifdcmrcftituendisfucritcxprefs^    J.c.pjr.  nnm.  x.,  qui,quamuis  loquan-  matito, 
lionfc     conuentum ;  aetcrum ,  cum implicit^  turingencrc,quandofcilicetrcstradi- 
^  fi.Qtst  fueric  venditio,  rationc  cuius  po-    ts fuot  indotcmxftimationc  facicnte-> 

im  tcrat  maritus  rcs  illas  ad  bcncplacitum    ▼endttionem  aflerentcs ,  quod  adau^ 

diftrahcre ,  ius  vzoriscft  ad  pretium^.    valorc  carundem  rcrum  lolum  (int  rc-  . 
Maior  diificitltas  in  eo  videtur  effe^  ftituendxmulierifocundumselbmatio- 
quod  diftum  fuit ,  quod  confcntientej   ncm,qua  m  habebant  tempore  initi  con> 
vxore  polEnt  aesedcm  res  traditas  in  in"    tradlus , &  xftimationis  ij.Eix ,  non  au- 
diuiduo  ab  cadcm  vsore  refticui  cunu   tem  fecundum  vaiorcm>  qucm  kabent 
rantegrationc ,  fi  forti  fuerint  diminu-   pro  tcmporc ,  quo  funt  refatucndae^ne- 
tx,  hoc  cnim videtur  alienum  cfTe  ana-    ccflfario  taracnnoc  idemcx  illado^rina 
tura  vcnditioois ;  Nihilominiis  ncc  hoc    iaccri  dcbenc  in  fpeciali  lioc cafu ,  quo 
videtur  poflc  obfiftere,quandoquidcm,   traduntur  tes  ooofiftences  in  nuniero  » 
quamuis  fit  dc  racionc  venditionis  al-    pondcre,&mcnfura,cum  faccantiir  cx 
tcricasinter  datum^&acceptum>  talis  csicicale;gisa:ilimationeiicrivcnditionc. 
tamen  alterieas  non  (emper  rnmenda.*   Ratio  es  eo  deducitur ,  quia  per  illam 
cft  fccundum  fubftantialcm  mutacione,    tacium  lcgisxftimationcm  res  iliaB  ab- 
IT     vel  in  numcro  ,  vcl  in  fubftancia,  fcd   folucc  transfcruntur  in domintum  ma-  {{.^fifjg 
Nec  nmc  fccundum  mutacionem legalem  radone   riti ,  cum  pcr  illam  incelligatur  £i^a_>  cum  ple* 
dominij,  rationc  cuius  cadcm  rcs  fit    vendicio        fir^ularif  inl.  xslimataff.  no  iure-» 
anacioin.  quodamtxl6altcra,quatcniis  adominio   folut.  nmrimon. ,  BorcUus  in  fumma  decif.  cr.nnsfc--  \ 
jI^^  vx>ristranfiuitaddominiummaridi(k    pare.^.tit.$.num.4$4..,&feqq.,LHdouicus  runcurin 
abilio  iterumtranfit  indominium  vxo-    Molinade  it^l.,& iur.tr.7&.%.difp.^6.ni$.  n**''^. 
ris ;  hoc  in  terminis  xquiualcntibus  de    6.  ,6:  exprcfsc  colijgiLur  cx  l.li  resind»- 
mutuo  infinuat  Mdtna  traS. x.  de  iuB.,    temff.de  iure  i/(tf.,crg6,fi  res  ilUecmie- 
t$".'«rf       199. ,  vbi  afTcritjquod  fine_.'    rint  in  valorc  conthintc  m.itrimonio, 
Ixiianc  mucui  poilic  rcftitui  a  mutua-    crcuilfc  marito,vtpQtc  do;nin occuien- 
tariomuttianti  cadcmres,qusefuerat   ds  funt ,  erg6  in  rcditutioac  non  tene>  .; 
ia  mucuum  accepca  >  hocque  probacex  curmancusrcfticuere,nififccundum-i 
verbis  cezcus  A/lir.  ^b.  mod.  re cmttrah.    aBftimationem,quam  habcbanc  pro  tem- 
«fr%.,quibusdicitur,  &  quandoque_>    porc  contrafti  ni.itrlraonij  ,  ilu  v.  .di- 
nobis  non  acEBdcm  rcs,  fcd  aliae  ciulaem    tionis  implicit^  isiSt»  per  slkinucionem 
naturae,&qualitatnreddantar,vbiiio-   tunc  i       indttftam .  GdnfimmturV 
tatly  ^«tfw/fl^  importarc,quod  noiLi    quia  in  hachypothcfi  nocaditfuh  obli- 
lanper  cx  fui  natura  res  fimilcs  in  fpecie    «icionc ,  nifi  illa  xftimatio  ,  quam  res 
fint  reddendz ,  fed  polHnt  quancloqtie   habuerunt  pro  tempore  contrafti  ma- 
xxdcm  numero  rcftitui  .  Ccrte  cam  in    trimonij  Bddus  in  l.quoties  in  fin.C.  dc-> 
vendicionc,quam  in  mucuo  cnuisfcrcur    ture  dot. ,  FontaueUa  de paS.ni^,  cUu^.^.  NonJ 
dominitun,&requirituralteritasjerg6  glof.i.pjrt.ii.nMM.p.,Camtt4iimsiteq',  tsi^  SJ^ 
fi  ratio  mutui  potcft  faluari  ,  quamuis    Lucenfi  199. ,  ncc  res  ilLx  ampliusdicun-  obligatio 
■ardcm  res  reftituancur> faluari  edam   tur  dotalcs  Siardits decif.^.mt.p.,Immies 
poteftradovenditioniscamredditbne  ,AngelusBoffiiistrttS,deiotec.t6.mm.4.,  wumio» 
ciiuudcm  rcrum.  Dici  cciam  potcft,&  ^4/ifC0iB»Mourer,erg(l),quancumuisrcs 
I  force  mclius  quod  faluctur  vcndicio  in  iliaB  fic  traditac  creucrint  m vaiore,noa 

iUaoonftittttionedotis^fedquodpQfiea  tendNtermaritu^nifiadiUama&iia- 
folucomatrimonioeiOQnfimfttpartiuni   tioncm,quam  reshabueruntpiotiaBpO' 
'  tUareicindacur.  ffe>jproquo  dacasfudc. 

In  ordine  ad  (ecandam  dioemiunL»  Inorainead  certiam  etuuBdHjendiifli 
eft,quod,  fi  rcs  illj  confiftcntes  in  numc-  eft,quod,fi  ill?  rcs  dccrcucrint  in  valorft 
ro ,  pondcre ,  6c  menfura  conftante  ma-  poftquam  tradicae  func  in  dotem,dccre- 
trimonio  in  valore  creaerint,creuerinc  «erinc  eidem  marico ,  quipcopteica^ 
eidcm  nurito,acproind^  nontcneatur  adhucccncbicuradillamfftimacioncm , 
iik  refticuerc  iecundu  valorcffl  adau&iL  quam  rcs  iubebanc  pro  ccmpore ,  quo 
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fuerunt  craditae  in  dotem  .  Deducitur  qua  vxor  inuitonurito vtitur ,  deterio> 

13    ex  eiTdem  rationibus,  ({uibui  probata_>  ratio/cu  intcricusj  tencbituradcomp€- 

Et  fi  dc-  fuit  prJBcedens  rcfolutio ,  cum  ctcninu,  fationcm^nquidcm  cx  quacunque  lacfio- 

crcue-    illarum  rerum  dominiu  abfoluci  tranf-  neiuftitiaeconrurgitonuscopenfationis. 

rinc,  de.  iatitmfitinmaritum,  incremcncum,  vel  Assbrtio  V.  Si  res  fucnnt  daca:  in 

crcucruc  dccrcmentumdcbctilli  cederc ,  &  tunc  dotem  aeftimatx  ca  aeftimatiooc ,  quae 

ctiam  in  obligauone  folummodo  vcnit  inducit  vcditioncm,  antc  nuptiu,&  iUz  ^ 


eaiiiiKteiiiienuii^fltinacioproillotem-  antequam  nuptiae  contrahanciu>perie- 

pore,  pro quo  rcs  illae  traditae  fuerunt .  rint,  vel  dctcriorcs  {a£tx  fucrint,  quin  ^ooe  fiu 

In  ordinc  ad  quarum ,  clar^  liquct ,  Imm6  etiam  fi  nuptis  non  fcquantur ,  cienro 

quod  teneatur  dumtaxatad  illam  aefti-  &  ab  illisjpcnitus  recedatur,  iooeUjgun-  ccndicio* 

1 4    mitionem,  quam  rcs  illa:  habebant  pro  tur  perijflc ,  &  dctcriores  faftae  eidcm_,  *w« 

Maritus  tcn)porc,proquofucrunccraditaeindo-  vxori,  non  marito  ,  nifi  culpa  eiuTdem  ""P"".» 


tcncciir^  tcmHomledeHsconj.77.nM.ioJib.x.,Ga'  mariti  pcricnnc  ,  vcl  deteriores  f»!Bm 

advnlorc,  l,rielconf.  i6.nu.  11.,  &  xj.  lib.x.,  BddHS  fviZtmtyaralUs  decif        m».  6.  part.  j., 

y^^-HoMellMsdcdorepart.j.priitil.i.H.j.y  nam  R.ebellMS  deoblig.  iMft.part.z.lib.^.difp.i.  rcunt 

aa.tndo*  8Cft'niat'Q  facienda  eft  protcmporc  con-  xo. ,  Stepbamu  GratianHS  difccpt.for.  vxod. 

/lerunc   traftus  i.fivoluntate  in  fine  (^.  de  refcind.  c.  38.  hh.  ^6.,Ioannes  ^ngelus  Be^uutnS, 

tra(ti«.  vendit.,BddMsconfuirj%.n.\.f&  ix.lib.i.,  de  dote  c.  16.  hm.  }o.,& ^i. 

&  licet  tunc  non  fada  fic  exprcfla  sefti*  fixprefs^  deducicur  cx  tcxtu  i»  /.  ple- 

matio ,  fafta  tamen  fuic  Cacica  ex  difpo-  rumqHe  §.ft  ante  matrimoniMm  ff.  de  iiirc  do- 

{iiionzWgiiexd.l.ftresindotemff.dciMre  tiMmf  &  in  l.inrebMsff.eod.tit.;  in  primo 

dotttm .  texcuratloaddacttttrtaUsdirpofitionis, 

AssBRtro  IV.  Si  datac  fuerunt  in  do-  quia  fcilicet  quaecunquc  pafta  dotali.i , 

I  j    ccm  rcs  mobilcs,quae  vfu  contumuncuri  quin  cciam  ipfa  xftimacio  rerum  doia- 

j^jgg  ^  sftiiBa,cx,oy:  V \or  eis  vucur  confentiea*  liiuD ,  inteUi^ntur  iinp|jciti  inita  fub  I'^^ 

confum-  temirito  jftindedctcrioratio  fcquatur,  tacita  conditione  nuptwrum,  adco  vt  ""P"*'}* 

ptibiles/i  lcqaicur  raarito ,  fi  vero  vtatur  marito  tunc  vimmcipianthabercyquandonup-  '^q^ 

ex  vfu    ignorantc ,  &  inuito ,  tenetur  vxor  ad  tisineuntur ,  &  quoafqinonineantur»  cita  cm- 

vxorisde  corapeafacioncm  dctcriorationis .  Ita_»  dominiumrcmanct  apud  vxorcm,crgo,  dicione,li 

Otf  &ini'  1"^'^'^  primam  partcm  ^oarnHias  praS.  fi  antc  nuptias  lilx  pcricrint ,  lcu  dctc-  nupcix 

te  mari-  II-  ctB.nH.^.  verf  qMinto,  Barbofa  tn  l.fi  riores  fift^ fucrint,  cidem  vxori periiflc,  contra- 

to.cidem  xflirrijtis  nu.  ^ .  f.folut.matrimon.fBoreUus  fcu  dctcrioratac  ccnfcndae  crunt ;  Nec 

in.ii Jto    In  fumma  part.  3.  tit,  j .  w.  x<Ji.,  &  fcqq.,  obftat,quod  iam  marito  traditae  fuermt, 

decerio-  Ludouicus  Moiina  de  iu^. ,  &  iwr.  trm.%,  quia  per  candem  non  intcUigicur  trani^ 

*.  difp.^x6.  n.  8. .  Quoad  fccundam  Tetrus  latum  dominium,  nifi  fub  lacita  condi- 

JJ^^iJI  Barbofiiitii.  fi  dfimatis  nu.  5.  if.folut.  ma-  tionc  iliarum  nuptiarum,qu«^roindc, 

uate^  irtm.}  HebettKsdeoUig.  iufl.  part.  1.  lib.  fi  non  fucrint  pro  ta^oic  mtentus,  feu 

q.    n. 'i^.,  loannesUiftUuSoffmsiedtfe  dc(crioracioni:i,illarum  rerum  traditio 

c.i6.nu.2.p.  nuUum  confequcturcffcdum,cumcon- 

Prinu  pars  coUigitureir  i.  l.  f/limatd  dicio  pro  ilio  lempore  non  fuerit  pun- 

ff.de  ittre  dot.  Nec  incongrua  rationc  hoc  ticata  .  Idem  ftatuitur  in  d.  l.  m  rcbusjf. 

^g^iuu,quandoquidcm,  cx  quo  rcs  de  lurc  dotinm ,  vbi  fic  exprcis^  lcgicur 

^||MHMBariti,nec  ifte contradicit  vfai  jEfiimatio  fs&t  eo  aim ,  vt  rata  fit ,  fi 

vxoris  quoid  illas  prsfumitur  cidcm_j  nuprix  fcefrientur,  qma,  utt  dtA  eai^4eM-     j  j 

Uberc  ulcm  vl  ura  conccdcrc  finc  vllo  traheudi  fuerit ,  Nifi  cul- 

.  p,,g(j,.Oiiereretribucionis  ,ficutiquandopcr-  Dixi,  nifiailpaeit^demmaritiperierint,  ^^^^^ 

mitiirco*  mittit vfuminali)srcbus,qu«Efuntpro-  fi  cnim  intcrucnicncc  ailpa  ciufdcm.-.  pcrterini^ 

ceder-L^   priseiufdcm  inarici,exquo  cicnim  lunt  pencrint ,  vcl  dctcriorcs  taftx  fucrmt, 

vfum.*    ibcii  incadcmdomo,6t  maritus  tenccur  ccrtc  cx  culpa  tcnebicur,ficuti  tcncntur 

fine  onc-     ncceiTanjs  ,  &  congruis  confulere-'  alij  depofitarij ,  &  ciiltodes ,  Scd  qua:-      1 8 

vxori,  tcneiur  ex  codcm  mociuo  yfum  nam  dcbcat  cile  talis  culpa,mtra  iatius  Si  Ancil- 

^^^•iUamconcedoK.  ftacuccur,  ii  d.iri 

Sccunda  pars  cciam  liqucc  cx  textu  AssbrtioVI.  Sid.uaefucrintindotc  f"*r"L. 

inl.mortis futt  canfa  §.  i.  ff.de donat.  inter  Ancillse  a:llimacae  «llimationc  focico-  -JJ^^jJJ^ 

vir.,  &  x>jf«r.,&quidcmcongrua  ratio-  tc  vcnditionem  ,  partiis carundem  aad  ^ 

P«ccat  nehocdccernii:ur,quia  vxor  vcensre^  poftcontraftum  macrimoniu  pcrtincnc  ^5 

^m^^  marici  contra  ipfias  volancatem  iniofli-  ad  maritum,  fi  vcro  datae  fint  inaeftiraa-  mni  per- 

^^^^  tiam  committit ,  cum  non  folum  pcccc-  tae, partus  carundcm  pcrtincnt  ad  vxo-  tincnt ad 

tur  contra  iuftitiam  rcs  alienas  quoad  rcm .  iu  quoad  primam  panem  TetrMs  vxsrem^ 


fubftitiam vrurpaiido .fedetiamqaoad  miHMpt ind.l.fi sjiimdtb nu». ».jf./U».  ^?^^  a 
«Cuttf  ci^  *  fi  cx iUOTfttoontiii^treU  wu»rm».,Miiiiit4tritittiift.q.^i.n.^9'> 
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r ^aS.  ifq.  c.zS.nu.^.  verf.  bmiu  tas  jpfiuaiil.iioii-potclt  ad  cundem  nui' 

autem  pcriculi .  Quoad  fecundam  loames  ritura  pcrcincrc,  vnde  ad  fummum  dici 

./Ci^clttt  Bcfm  traS.de  dote  c.i^.mm.3%.  poflet,  quod  prccftare  dcbcant  obTeqiua 

Racio  primf  pardftcseo  dedndtiir»  inarito ,  non  autcm,  ^ttodoulanc  fab 

quiaperillamfflimationcm  6icicntem_.  ciusdominio .  Dici  etiampotcft,quod 

vcndicioacm  aQcill;  cradic^  in  doccm  aociUarum  duplcx  fru&us  poccd  CQnfi< 

intelligunturtranfljfleiiiplenumdomi-  dctari9alcerooreqiiioriiiii»&  fcruicu- 

ntumiprmsnuricipcrtextumm/.fiiot^/rr  tum  ,  alternaturalis propagacionis,  & 

C.  de  iitre  dotiian  t&l.  vnica  $.  CMmfue  ex  ia  Cradicionc  car undcm  in  dotcm  poccft 

^ifidatmj^.itmwc<»^.a3.t  vndftMaftBtt  dicitqttod obligentur  fruAus  primi  ge« 

dMxrimt  nonobligacurad  aliud  foiuto matrimo-  neris ,  non  fic  ilTi  fccundi ,  &  in  hoc  for- 

xnim.u3:  uio ,  nifi  ad carum  xdimationem fadam  ixiiis  iuixc  fuodamcncum  cczcus  m  d.  l. 

tiiint  iiib  proccmpQrcconcradusouiikllonialis,  inpectUiiiinff.dievfiiris.  Dicicandempo- 

Pjen»do*  &  ^aedcmancillsnondicuncurdocalcs,  tcft ,  quod  parcus  ancillarum ,  licec  di- 

niit  per  quandam  denominacionem^j «  cancur  carum  fru£kus ,  iu  camcn  Hnc 

cum seftimatio dumuxat  jpfitfmnpio-  taks ,  vc finc etiam eariun  pars ;  vnd^ 

prii  fic  dos ,  ergo  pa rrus ,  qu i  cx  eifdem  ficuci  ipfae  non  tranfcunc  in  dominium 

ancillis  proccdunc  poil  colcm  Lradiuonc,  marici,  lu  ,  ncc  carum  parcus,canquam 

&po(t  cQncraftummacrimoniqm,pleiio  partesiplarum . 

iurcjpcrcinebuncadmaricum  ,adquem      Assbrtio  VII.  Siresdotalesdacsiint  19 

pcrtmecdominiumearundcmancillaru.  indotem  zftimatione collataintertiam  ^ftima. 

RatiofecundsparcisdcduciturfJri/.  perronam,atquehiBcnonfucricarbitra-  tiocolbu 

t.vmM^emipieexflipidatiiC.dereivxor.  u,aucnoluencarbicrari,noiipropcerea  ta m Kr- 

a^.t&exl.pkmH^ye  f.deimredot.  t&cca.  delinuncelTetraditaB^imadQnencien- 

fiicicvea* 


racio  cft,  quia  quocicTcunquc  rcs  tradi-    tc  vcndicioncm ,  fcd  «ftimatio  ficicnda  ft***"*^ 


tur  inieft imatt»'vcl  adUmaca  «Aimacio-  cric  pcr  aiios  arbicratores  cii^mdo&  ab 
ne  nnn  fadentevcndidbnemdomtnium  eUdemOMrittgibaSs  TdperIiidioem,vfai  &  quo.* 

eiufdcm  rci  rcmanec  apud  vxorem  ,  &  illi  non  conuencrinc  Mcnochius  lib.  3.  de  wmo^ 
rolum  marico  Qonccdicur  aliquod  do-  frafimpt.pr4t{iai^t.^^.rm.%.,TiavttTatiit 
minium  fiftum  ,  fini  vfusfiruaus,  &  ad-  inl.  exconmmimem,i^.  C>  dtft». ,  Vi> 
miniftratio  pcr  ea,  qux  fupra  iatccom-  Uorusdcdotrnum.  35. ,  <jr  64. ,  Coaruuias 
mendauimus  ,  fcd  nomiuc  vfus&u&us  fraB.qq.  c.  3.8.  nw.  i.verf.primum  n«.  7. 
anctllaruin  vcaiuntdumtamcaruiiLdi  verf.fedbiiiefiftimit,Ste^bmi$Gratiamis 
obfcquia,  &  lcruitutes  ,  non  autcmca-  difcept.for.  tom.  z.c.xj^.  n.  ^x.y&  fcqq., 
rum  parCUi  per  tcxtum  /a  l.  m pccuLiumff'.  Socitm  conf. 47,  fianttbus  fuprafcnptts  coi. 
drtgfbrM,ergoilUparntsaiicillarumnoa  penuU.inpn.nu.  8.  verf.immd  fortiiu  alias 
ccdtic  marico  habcnti  cintura  vfurafru-  fuitconfttltumlib.  i . ,  Bddus  "^oMeUus  m  /. 
ttum,rcdvxQrihabcnti  vcrum,natura-  aftimat^eff.folut.matrimM.i^arf.Mafirilr- 
le, fitproprium domimum .  Ins decif.  i^p.sM.  i^.part.^ 

Neque  obcflc  potcH ,  (i  dicatur,quod       Pco  clariori  intcUigencia  reeole,  quas 

Ercus  ancillarum  cumparencur  aacaf-    docuimus  tom.  8.  fm  tit.  de  reftitut.  r. 
D  anciilas ,  ficuci  fruftus  agrorum..   frdnot. p. mt.xj., ncmp^,  quod, (t  res fiie- 
comparancuradeordemagrQSyfedqui-   rint  traditae  in  docem  «Itimationc  col- 
^         do  oaci  Amc  in  dotem  agri  inaBftimad  lauintertiamperfonamccnfcancurcra- 
fru&uscoruodem  durante  matrimonio    ditx  marito  cum  titulo  cransfcrente  ia 
.    pcrunent  ad  loaricum,  non  ad  vxorem,    ipfum  dominium ,  &  £aciente  vendirio- 
crgo  ettam ,  quando  dat«  funt  andllaB    ncm,prout  etiam  pr^rpracciutos  DD. 
in  dotcm  in£ltimataB,partus  carundem    docenc  cciam  Mantica  de  tacit.^  &  ambig. 
fufccpcicQaftaiuc  inacrimonio  pe«iae-    conuent.  lib.  12..  tit.  x8.num.  10.,  Tetmf 
Mon  ctir-        ^  maricum,non  ad  vxorem.  Non,    Barbofa  in  d.  l.  ft  ^imatis  nmn.  1.  f.  folnt. 
tit  »eri-  inquam,  obciTc  potcft,quia  licctpartitt    matrtmon.^Iaannes  Un^lus B<^ustraB.de 
cas  SL>  anciUarum  iub aliqua  ratkmcdtci  pof-    dotec. 8. iw.  i  jl. hocquc  dcducitur  ex$, 
ftvftibns  fia^  & dicantttr  firuauscarundem,noa   frdterealnftit. de  empt.,  &  veniit.t&lf». 
^roni  ,  taqiea  eodcm  modo  comparantur  ad    C.decamtrahen.  empt. 
tii  Lci'  ancillas, ficuti fructus agroram      Probatur iam a&atio in caTu  »  qoo 

larum,&  -^^  •^g<'^>  niaxim^ in  eo,  quod  pertfaec  pcrfona eleAanaapoaierit,Ieunonvo^ 
*  ad  p.  xfens  iiiftitucu,  nam  frudkusagro-  luerit  arbitrari ,  quia non obftantc  tali 
r  um  ipfo  vlu  confumuntur  >  &  racioiii:  non  arbicramcnto^  feu  noa  aBftiaucioae 
yfitt  in  ordtneadoncra  inatrifflontfimi»  hiBta.  per  arhitrum  deftft  exprefift  oon- 
duiiiur ;  partus  autcm  ancil-  ftat  de  volunute  contrahenciuni, quod 
larum-oiCHi. vi  u  com umimtur ,  &  cum_«  voluerioc  per  illam  cradicionem  omfti- 
(BtMifcdaiwnr  prxci^c  ad  vfum,  proprio:  vdnadiooat, vtbeniaoanc AMriTfl» 
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Exprefs^ 
coltac  ex 
voluntA- 
tc  cotra- 
benttum. 


Sofuun- 
tur  non- 
nullxin- 
fl.mtix 
oppolitc. 


Et  hoc 
fpcci.\!i— 
tcr  ob  r.t- 
uorem_» 
«iotis  . 


Cntitii- 
do  prefij 
h.nbitiir 
ab  eo, 
quod  cer 
tifkabi- 
tur. 


Molims  de  ritu  nupt.  //t,  ^ .  y  7.  m».  1 7.,  cJr 
feqq.jSocinus confil.  57.  «.7.,  &fc<fq.  lib.  i 
&  quod  illa  xftiinatio  facienda  habca- 
tur  pro  dotc.nonaucemipfaercscradicc, 
crgo  non  cft ,  cur  in  vim  illius  volunca- 
tis  non  debcat  fubliftcrc  illa  vcnditio; 
nec  obftarc  poftunt  ca  ,  qus  congcrunt 
Curtius  in  d.  l.ex  conuentione  nim.  ^.(^.de 
paSiSj  Vetrus  B.trbofj  in  d.  l.fi  i^imitts  nu. 
XI.  verf.  fed  his  non  ohflmtibus  (f.  folta. 
mitrim.,  Rebellus  de  ohlii.  iHjlitia  part.  x. 
lib.  ^.q.ii.n.  i  j.,FontaneUadcpa3.  nupt. 
cUitf.^.glofA  S.pjrt.ij.  num.  57. ,  ncmpc, 
quod  dcticicntcarbitramentoelcLtorum 
corruac  ipfa  vendicio  pcr  textura  /n  fin. 
C.  dc  contrj}}.  empt.,  quem  tcxtum  lati: 
comendat  T^coUusMaro  mtraci.  detreg., 
& pace in pnma  part.  q.  7 in  ij.  limit.  ad 
reg. ,  quod  per  me  pojium  ,  &  per  dium ; 
fecundo.quod  ad  vaiidara  venditioncm 
rcquiraturccrtum  prctium,quod  in  hac 
hypothefi  non  arbitramcnti  cjnfiderari 
non  pjreft ,  &  licct  dicatur  ,  quod  ccr- 
tumprecium  habcatur  ab  xftimacioac 
lcgis ,  rcplicat  tamcn  Vctrus  Barbofa  loc. 
cit,  hoc  non  poire  fuffragari ,  nam  hoc 
pado  numquam  habcret  locum  dilpo- 
f\tiOK%l\isind.l.fin.C.decQtr.^snd.cmpt., 
jicc  lcx  folcc  fcintromittcrc  circa  rerum 
8cftimationc,quodpi-xcipuc  vcrificatur 
in  hac  hypothcfi,  in  qua  partcs  inccllc- 
jccrunc  dc  acitiraacionc  facicndapcr  ho- 
inmcai ,  non  per  legcm .  Non,inquara, 
obftarc  polfunc,  quia  gracis  omnm6  di- 
cicur ,  quod  corruac  illa  vcndicio  ,  nec 
locumhabctinhocccxcus  in  d.l.fin.  C.de 
contrab.  empt. ,  cum  fauor  doiis  quoad 
hoc  alias  forciacur  iuris  difponuoncs,& 
prxcipuc  pcr  Cexcura  in  /.5.  C.  de  dotis 
fromtf.,&  l.  cumpojl  §.sener.  ff.  de  iurc dot., 
vbidicicur,  quc>d  non  arbitrancc  pcrfo- 
na  cleda  non  corruat  arbicramentum  , 
fed  rccurracur  adalterius  boni  viri  ar- 
bitrium ,&  in  hoc maxime conlidcratur 
fauor  vxori!»  conferaiLisrcsillas.adquc 
plurimam  confcrt  ,  quod  rcs  iilae  ha- 
bcantur  pro  vcnditis,  uam  fi  pcfeant^vcl 
dctcnorcs  hanc,non  ipfi,  fcd  marito  pc- 
rircnt,&dcceriorarcncLir  ;  vndc  tcxtus 
ind.l.fin.  verificatur  foiumiTiodo  inalijs 
contrackibus,vbinon  miiicacfauordoiis, 
VI  bcne  cxphcac  ioanncs  .Angclus  Bajjius 
troB.  dr  dote  c.  8.  w«.  15^.  infine  . 

Minus  orhccrc  potoft  id,  quod  fubdi- 
tur  ,  ncmpc  >  quod  requiracur  certum 
prctium,  iniiia!.,  iiiquam,quiacurailla 
ceriicudo  rcfcracur  ui  arbitrium  ccrcij, 
illudccrcum  habcbicur,&  furikicnseric, 
quod  abeodcm,vd  ab  alioarbitrabicur, 
cmn  lcx  ipfa  tn  d.l.  J.f .  dc  dotis  pronnf., 
&  inl.  cutupt>)1  i.gcncr.ff.dc ittredot. ihuin 
fublliiuac  ad  arbici  uin  elcclum  a  par- 


tibus ,  ncc  illud  folum  ccrtum  dicitur  , 
quod  iani  cercificatum  cft  ,  fed  illud 
cciam  ,  quod  rcduci  poccft  cx  iuris  dif- 
poficione  ad  ccrcicuciinem  ;  nec  in  hoc 
cafu  poceft  dici,  quod  aeftimacio  fiac  a 
Jcgc,  vcfibifuadcbat  Vetrus  Barbofa  loc. 
ri>.,fed,quod  fiat  ab  alio  arbitratore-.> 
pcrmitccnce  lcgc ,  &  vciquc  in  fauorcra 
docis  fpccialcm  . 

£x  quibus  omnibus  habes  primo  * 
quod,  il  antc  praefticam  aeftimacioncm 
clc<ilus  dcfcccric ,  vcl  nolucrit  arbitrari 
ex  concel&one  lc^is  in  fauorem  dotis  pof- 
fic  alius  eligi,  quiarbicrctur,&ciufdcm 
arbicraracnco  itandura  Hc,  quod,  fi  ipfi 
coniugcs  non  conucnianc  in  ele^Uone^ 
alterius,fucccdic  ludicis  officium,  quo 
pcr  alccrura  implorato  ciufdera  fcntcn- 
tix  ftanduracrit. 

Habes  fccundo  ,  quod  arbitraraen- 
tum  a  quocunqucproueniat,  dcbet  cire 
fecundura  aeftinutionem,  quam  rcs  fic 
datx  in  dotcmhabcbant  pro  tcmpore^ 
ccicbraticoncradtusmatrimonialis,  non 
pro  tempore,quo  fiat  huiufmodi  arbitra- 
incntuin ,  pro  quo  habcrc  polfunt  veJ 
maiorcra  ,  vel  minorcm  aeftimationcm, 
prout  nocat  Stephanus  ^ratianus  difcept. 
forcnf  tom.  x.  c.  154.  nu.  ')^.,&  apud  eun- 
dem  Socinus  difl.conf. 47.  nu.  8.  vcrf  immo 
fortius  alias  fuit  confultum  lib.  1 . ,  Baldus 
T-{ouellus  in  l.^fimatx  f.  folut.  matrim., 
Coarttuias  praii.  qq.  c.  i8.  /« princip.  verf. 
primum  etenim  m.  1 . 

Habcs  tcrtio ,  quod  licct  ule  arbitra- 
mcatum^rcu^ftmiatiofiatexinteruallo, 
cadcm  xltimatio  retrotraHatur,&  con- 
ditio  ad  tcmpus  craditionis  idcmSocinus, 
&  Gratianusloc.  cit. ,  &  ipfe  Socinus  conf. 
60.  in  taufa  Dominc  col,  prima  ad  med.hb.j., 
Socinus  lunior  conf  i^i  .nu.p.lib.  i. ,  Vur- 
puratus  tn  l.  ex  conucntione  »«.4.  C.de  pa^., 
vndc,  n  contigcrit  intcrim  a  dic  tradi- 
tionis  ad  tcmpus  arbicramcnci  res  ipfas 
dcccriorcs  ficri  vcl  in  fubftancia  ,  vcl  in 
valorc,  vcl  forcc  cciam  in  xftimacione^ 
crcfccrc,  crefccre,  &  dccrc(cre ,  fcu  dctc- 
riorcs  ficri  cidcm  maricocenfcndaerunr. 

Hic  tamcn  vnum  nocant  Stephanut 
Gratiatms  d.c.x^^.  n.6o.  ,Vaulus  dc(^aflro 
conf.i  I .  Tjifo  dido  iibcUo  col.x.  poji  mediuM 
verf.  quantum  ad  fecundum  lib.  i .,  Rolandut 
i  yalle  dc  lucro  dotis  q.%%.  nu^.,  Vhanutiut 
de  Ituro  dotis  in  rub.  vcrb.  refiituenda  «,41 . 
&  aiif  innumtri  apud  cofdem ,  &  prxcipui 
apud  loanrtem  .Attgclum  Boffium  de  dote  c.8. 
w«.  155. ,  quod  licet  ea ,  quac  di(fta  funt 
dc  rcbus  datis  indotem  collataasftima- 
tione  in  pcrfonani  cled^am ,  vcra  fint  in, 
ordine  ad  res  datas  in  dotem,  nop  veri- 
hcantur  tamcn  in  ordinc  ad  augmentii 
dotis  y  adco  vt  H  aliquid  confcratur  in 

augmen- 
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aQgmentuniy&cftioiacioehifilein  oon-   fum  >  neTxor  {ndocats  fenanereC)  (ed  ^ 

fcr.itur  in  tcrcium  ,  non  tcneat  proprii  vt  faluarctur  in  fauorcm  ciufciem  vxo- 

vendicioj  ncc  tatclligacur  docniniumu*  risearuademrerumaeftimatio,^uaBni-< 

^ufiiem  cranriatum  in  maritum*  fl  ar*  tibenam  militaft poceft quoadaiigiaiE-  ' 

hitramcncum  noiifiat  a  pcrTonaclciU,  tumciufdem  dotis. 

recurrcndum  fic  ad  arbicrium  alte-  AssbktioVIU.  AllegantcvxoresftH 

riitt ,  nec  illum  £auorcm  dotis  confide-  macioncm  faAa  in  cehus  dotalibos  noa 

jratum  a  iurc  confidcrant  in  hoc  fafto  cflc  ad  acqualitatcm ,  fcd  fe  pcreandcm 

augoicnu .  RaciQncm  diuerficacis  afli-  maximil^amcac,iVccurrcndumeid6 

gnat  Gratuams  loe.  eit.  conliftcntem  ia^  «ft  >iion  per  redlciQnem  oontraOus,  fed  Allegatw 

eo » quod  in  doce  rcceditur  a  perfona-.  pcr  complcmcntum  iufti'  x/}imationis,  J^jgfl^ 

arbicracoris,6crecurricuradarbicrium  iu(lip>reciijdebcc  tamcnvxor  ulcm  yftjnyt- 
boQiTijri  t  niB  vxor  remaneatindotata^x 

intc  I  ualicatempcobare  MMittcadtttrit,  tjoMnw 

qu«  ratio  non miliut  inaugmcnto  do-  &ambig.  cmmiit^Uh.iz.  fif.28.  num.  14.,  fiicair— ' 

tis,(juod  ,  fi  non  dcbcaturi  cx  hoc  noa  Vetrm  Barbofa  imij.  fi  oRimatts  mm.ii.  rendum 

feqmtur, vc  dicipodlc  vxor  rcmancre^  jf.folMt.matrimaa„Miliiia traR.%.de  ii^., 

indotata .  Contrarium  tamcn  fcntiunt  &itircdiff.^\6.  mrw.ii. ,  MUims  de  ritu  ^,0^^^^'* 

MeMocbias  cottf.jff.,Hma.ii.,ad  ^n^tC*'  «"ptsq.SJ.  tttattj.B.»& /eqq. ,  loannes.Aa-  ^  ' 
utgmtw ia amMt^aie«irf:jt^.mmt.^.t& gelm  BcffiiittntB.de dotecap.iS.num.itKcoa^k^ 

1  .  '\.  -  bafljcquc  opinionemmagis  fauorabiicm  IntcUigc  tamcn,  nifi  Isefio  fucrit  vlcra_*  mrnnim. 

'doci ,6cnutrimonio,&in  praxi  cucam  dimidium,  quia  cunc datur  locus  rcci- 

'''  ' txbSkxtLtiitlaamKsUngelusBc/liits  traS.de  kioai  GUfa  in  facciirfifm  §.  fin.ff.de  iatt 

iotee.9.  »«^.155.  in  fine^  quamuis  affc-  dot.,  Tctrus Barbofa  in  d.  l.fi  ^ftimatis  »«. 

ratprimaraopuuQnem  cilcmagisrcccp-  xo.in  fin.  ff.foiiit.matrim.fAfoiiiiusd.q.^j. 

tam  apud  iuris  peritos .  Hcc  opouo  »»m j,8^ 

aflerir tnilicare eundemfauoreot^iiQad  Ratto  prims  partis ,  quod  /cilicet» 

hoc  q ucud  augmentum dotis,  acquoad  quando  Isefio  non  cft  vltra  dimidium.*^ 

^  '     ipfam  docem  .  Raciones  plurimas  con-  non  fuccurratur  pcr  rccifcionem  ,ex  eo 

f^*^-..  g^it  Menocbiasloc.  cit. ,  &  (imul  rcfpon*  euinciniriquia  m JJ^.C.^re/ciMf.t«»> 

Qgpd  di-         ai^umenta  oppolitx  fcntentis .  4!rr.  non  oonoeditur redfoo  ex  quacun- 

ipl&^d«e  ^^'^'  'ccunda:  opuitoiii  adha;rco,  tan-  quc  laenonc,  Ccd  tantum, quando  tali« 

mcdliaS^  quam  in praxi  cuctori  cxgcnerali  rcgu-  Isflo eft  vlcra  dimidium  *vc  cexcom  ie* 

dmneft  lafuprapolica,quoddos,&augmcncum  gcncc  fic  inanifeftum,qutnMlifli6,cum 

de  aiig-  dous  pari  paflu  proccdunc ,  &:eirdcm_»  calis  tcxtus  contincatpriuilcgium ,  non 

^-^  gaudeanc  priuilegijs j vnfle  non  video»  debec  fieri  cxccnlio  vicra  cxprefia  inco- 

"^vKiv.^  qttodjflcutipriinoeledononaibtfiraim  dem;needioendtuicft,quodincaQfa, 

acftimatio  in  dote  committicur  altcrius.  6cfeuoredocis  facioida  nt  quzcunquc 

arbicrio  lic  iurc  pcrmicccnte ,  ica  non.A  ampUacia  cx  praeaU^aci&  vuigaci&  iuri- 

poificoamiiutcififiekefionevenditionia  bia;Mon,inquam,dic«idnmeft,qQan-  Noocft 

sllimatioaugmcnti  alccrius  arbitrio,fi  ^oquidem nullibi  rcpcritur  in  iurc  diA  ^pwti^ 

clcAus  primo  non  ftieric  arbicratus? ncc  poucum,  quod  £iuorc  docis  reciiciones 

ratio  diuerficatis  a(fignata  a  Gratiano  m  oontraaibus  dotalibus  cum  Isfioae,  "'^ 

aliquid  cuincit ,  quando^uidcm,ficuti  qu^nonfitvltradimidiujadmittantur,  ' 

dcticicncc  primo  arbicratore  potcil  fa-  vnde  ampliacioncs,quaeaflcruncur,ha- 

dit  a:ftimauadQdUrari  per  alium ,  itk  benc  dumtaxat  locom  in  alio  gcner&^» 

Sbhuttir  ctiamdcficientepnmo  clcilopotcfi  ^fli-  cum  in  hoc  gcncrc  alio  iuris  remedio 

iwtio  Gr.i '1^^^  ^ugf^d^^  P^>^  ^^i^^  ^<^^'^  ^i^^i'  muiicribus  prouideatur  ,  nemp^  pcr 

CMni  con  trari ;  ncc  id ,  quod  fiibditur ,  quod  fi»-  complcmencum  iuft^  fftimatkmis^qaotf 

tKurium  licct  in  doK  id  iurc  pi-a:fiitum  eft^  nt>  mox  probo, 

«>pn«i-  vxor  indocaca  rcmancataaiiquid  magta  Secunda  pars,  quod  {cilicetctdem.« 

euincit,qittndoqttidem'iionreiiuiltftt  lUoauxaciir  per  adionem  ad  comple* 

imt  vMta  ,  cum  adhuc  rcmancrcnrick  aKatumiuftse  adlimacionis,dcduatur 

iUs  j^uas  V  xor  ipia  cradidic  indoteilL«»  ex  teztu  in  l.iure  fuccurfum  m  jp»., &inU 

unquamiazcfiiiiiaaBiqHOdfiatiund^  pres^.pr.ff.de  iur.dot.t&inLftcvKimt' 

dcficcrcnt ,  dcbcrct  vxor  prnprio  infi>i>  Jcriptaff.  folut.  matrim.^ic  cxprcfsc  hoc 

lunio  id  imputate ,  (icuu acbcrccimpu-  doccnc  Cuiacius  Uk,ij.Qifermt.  r.i.,C»* 

tarc ,  ii  res  inaeitimatac  dcticcrent,quas  mcTi  ad  l.$o.  Tauri  mt.^iietf..qmttimta» 

Cradidit .  Igitur  iura conccdentia,quod  .AffliBus  decif.izo.  n»/.^. ,  Tetrns Baihopa^ 

asftimatio  primoclcfto  noii  arbitrantc  ind.l.fsi^imatts  num.2J..,&i4.f.fdat^ 

remictacur  atterius  arbitrio  ad  eftc^iu  ,  matrimoH. , .Ai^i^.  BarbefaeaUe&.  ai  l.fi 

^vcnditio  r.iluctur  ia  lauorcm  dotis .  circumfcripta  ff.folut.matrim.,&Quidaa 

^^ig^xcr  uut  tan^um  ^cm  pnedr  coogrua  raciooc  iictc  fiatucumeftjqnan^ 
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doquidem ,  cum  vcrrcmur  in  ailionc  ,      Dixi ,  debet  tamen  vxor  talim  imtqudi' 

A<5iod««  qua:dcbctomnin6effcdc5quo,&bono,  ftffew/jroiareinam^cumm.-iritushabcat  2(J 

bct  cHo  ^gjj^t  gjj-,.  cumomnimoda  aiqualitate ,  fundatam  intcntioncm  in  iila  acftima-  Debft 

&  tono°*  locuplctciur  cum  iaiftura  altc-  tionc ,  habct  pro  fe  jprasfumptioncm  iu-  vxorinz* 

rius,  &cura  inter  maritura,  &  vxorcm  ris  ,  vnd^  onus  probandi  contrarium_.  qiwlitatc 

vcrfcturqucdamfocictas,h«ccflctquo-  transfunditur  in  vxorcm  alicgantcni_>  probarc 

damodo  iconina,  & maritus  ex  iadtura  talem inzqualitatcm,&diccnti  onuscil 

vxorislocuplctarctur,quod  in  focictati-  probandi,  non  ncganti . 
bus  nonadmittitur  ixrg.  l.fi  non  fucrit  ff.       £a  ,<\uxdltu  Uint,  quando  laenoin 

pro  focio .  acftimationc  fa^  clt  in  damnum  vxoris, 

.;  Tcrtia  pars,quod  fcilicct,fi  laefio  fue-  intclligcnda  proportionalitcr  funt,qua- 

24  ritvltra  dimidium,poiIit  vxorifuccurri  do  Ixlio  fafta  cU  in  damnum  mariti , 

Si  lifio  pcr  rccifcioncm,cIarc  deducitur  adeovtferuau  proportjonc  vxor  ipfa  -7 

fiierit  vl-  f^xtH  in  t.  x.  C.  de  rcfcindend.vendit. ,  in_,  tcncatur  vcl  «ftimationcm  rcduccrc  ad 

tra  dimi-  quo  a  cactcris  contra^libus  non  dcbet  a5quaiitatcra,vcl  rcsrecipcrc,  quando  mlii' 

dium  po'  contra<fius  dotalis  difcriminari ,  quia_.  Ijefioin  daranum  mariti  cft  vltra  dimi-  jj,  '^^l 

telx  fuc-  caitcroqui  elfctdctcriorisconditionisab  diuni .  Tetrus  Barbofa  in  l.fncfiimatirnii.  jn  xfti- 

recifcio^'  ali)s  i  vndc  cadcra  vxor  potcrit  agcre->,  xi.  ff.folut.  matrim. ,  Molinus  de  ritu  nupt.  m.«ione 

iiera.    '  vclad  iullaraa:ftiraationcm,vcladcon-  d.  q.^y.num.jz.,  .Ai^uft.BarbofacoUeS.ad 

tradus  diirolutionera.  Vtrumautcmfit  l.ficircumfcriptaf.foiutMotrimon.fCUva.^^ 

ineiectionc  marici,an  vxoris  inhachy-  etcnim  cx  gencraii  rcgula  ,  qualis  cft  ""J"""" 

pothcfi  vcllc ,  vel  leftinutionem ,  vd  rc$  vxor,  talis  debeat  efle  vir ,  quod  difpo-  ' 

iplastraditas  in  dotem.crcdcrem  cllc  in  nitur  in  vno,  dcbet  intcUigi  difpolitum 

clctlionc  nurici,nifi  ipfe  fuerit  in  dolo,  &inaltcro ,  vt  etiamcenfct /ojnne;  ^n- 

atquc  pro  hac  iententia  refcrt  loannes  gelus  Bofjius  dedote  c.  i6.num. 17. 
^Hgclus  B\>(fiMs  traH.  de  dote  c.  id,  Assertio  IX.  Si  pro  tcmporc,  quo 

Cuiacium  lib.ij.obferuaHt.c.i.fGomeTLad  dos  tradita  fuic  xilimata  aeftimatione 

l,<fO.TaHnnu.i^.verf.  quod  tamcn,&alios  facicntc  fccundum  fe  vcnditioncm,ma-  . 

fiures.  ritus  fucrit  paupcr,aeftimatio  non  dcfi-  ^ 

Quid  vero  fentiendum  fit,  fi  fucrunt  nit  efl^c  talis  cx  eo ,  quod  pro  tcmpore  ^cdnit 

iniulto  xftiraatx ,  ncc  amplius  exccnt,  eiufdcm  maritus  fit  inops ,  &  non  fol-  f^ccre 

*        tunc DD.pl urimiapudcundem/ojnflcm  ucndo,  prouttradidimus  foffi.8.y«i' f/r.  vendjtio" 

»4ngelumBoffiumloc.cit.num.i).  fcntiunt  dereftit.  l.prxnot.^.  num.^o. ,  &  doccnt  nem  ex 

ftanduracHc  xftimationi  antccedcnter  Coarmuaspra&.qq.c.xi.num.%.,Menochius  eo»1"** 

faclae,quamuisiniuftac,quodcolligunt  deprxfumpt.iib.  ^.pr^fumpt.j^.num.zi.,  ^^J["* 

cxtcxcu  inl.  ftres  %.i.  ff.dc  iure  dut.  ,ic  (^arpanusadStatHt.Mcd>ol.c.^^^.num,^p.,  p,-u,per, 

cxilhnunt  fatis  per  hoc  prouifum  cffe-»  Mantica dc  tacit., &  amb:g.(OMueiu. lib. iz. 

cidcm  vxori ,  fi  talis  situnatio  ab  inicio  r.z.8.  num.z^.,  Vetrus  Barbofa  md.  l.fi  xfti- 

fiita  rctribuatur,quantumuisl«fiua_.,  mattsnum.  16.  ff.falut.  matnm. ,  loamics 

25  ne  pcriculum  intcntus,  6c  dctcrioratio-  oingcius  Bojftus  dc  dotc  c.i6.  num.  i6. 
Quidfcn'  nis  ad  candem  pcrimeret,  quod  maius       Raiiocx  co  dcducjtur,quia  iJla  pau- 
tiendum  incommodura  iilius  cliet ,  quam  laefio  perus ,  &  inopia  mariti  pro  tcmporc 

fit  ,  fi  rcs  jiax  iniufticiae.&laefmxxltiiiiationis,  conftitut»  datis  cum  illa  aeftimationc  . 

«(tim.ttx  >^^^-^  poiTum  tamcn  buic  opinioni  ac-  nonohficic  illicontraftui  implicito  taci- 

non  .im-  S"''^'"'"^  ftantibuspraedidlis^quibusd'*  ts  vcnditionis,  cumpoilit  pro  temporc  PJ^'^^  • 

plms  ex-  W  'oannes  ^i^elus  Boffius  acquicfcit ,  rcftitucionis  cfle  diues  vel  confcruarc 

tcnt.       nempc  quod  ipia  vcnditio  habeatur  fa-  rcs  dotalcs ,  &  pro  tcmporc  reftitutionis 

da pro  ccinporc,quo  huiufmodi  rcsfue-  docisrcs  illasdiftrahcrc,  6£pretiumcx- 

runt  tradit«, quarauisjertimatiocolla-  traftum  in  eandem  vxoremtitulo  folu- 

ta  in  arbitracorcra  ficrct  cx  intcruallo,  tionis  rcfcrrc  ;  Ncquc  obftarc  potcft ,  fi 

vnde  ab  co  tcraporc  dominium  iniclli-  a(lcratur,quod,cum  pro  tcmporeconfti- 

gitur  trauslatum  in  ipfum  maritum_,,  tutionisdotis,  &  illius;£ftimationis  ma- 

adco  vt  fi  ipfa  rcs  pcrcat , vcl  dctcriorc-  ricus  fit  -inops ,  6c  non  foluendo ,  non_, 

tur,  intcUigatur  ipfi  pcrire ,  &  dctcrio-  poifxt  intclligi  duplex  illc  contraftus  a 

rari,  unquamDomino ;  cxquooritur,  jurc  confickus.quointelligatur  prius  fa- 

quod  ccflct  ratio  peraducriantcs  fupra  dailla  vcnditiorcrumxftinutaruin,  & 

addufta  ,  quod  maius  incominoduin^  rcccptum  vircualitcrprctiumab  vxorc, 

cfl^ct  vxoris  periculum  interitus,6c  de-  &  dcindc  brcui  nunu  collatum  in  do- 

tcriorationis  rcrum  doulium  ,  quam.,  tcm  cidcra  marito,cum ctcnim  cunc  non 

laefioillius9ftiautionis;cclVat,niquam,  fitpoiens  i"oluere,non  potcll  ab  codcni-. 

quia  illud  pcriculum  nonpcrtinci  ad  incclligiprctiufolutuin .  Non,inquam, 

vxorcm  .  obftare[K)tcft,quia  vt  nocauimus^^.row. 

%.dc 
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S.  fuh  tit.dc refiitutionc  i  .pr^not.^.  nu.jo.  dum  fc  vcnditioncm,fi  non  fcruat? fiie-' 

iM     j  noncoafiiUcpr«6ciscnacuni  vea-  riaciiiaB  iuris  iblcamicaccs ,  &  quidcm  • 

dicionb  in  ea  fiAbne  iaris,caiiideipfiiis  ^uod  minor  noapoceft  pndRaie  eipit& 

rationcnonfit,  quod fiatrolutioiiicon-  se , ncc videiur pollc piseftareiadwdb- 

tincaci/cd  inco^quoclAcri  dcibeat»vn>  ilaJitc  iuris  dilpolicionc  . 


de  illud  debiinm  Hduendi  aocipicur  in 

iurepro  il!a  virtuali  folutionc  . 

Sed  hic  oricur  ditticuicas  in  expiican- 
40f  quid  poftea  fiiciendaia  fic,  &  quo- 
modo  fuccurrcndum  vxori,  fi  maritus 
pro  teaapore  rdlicucionis  non  itc  Toi- 
29  ueiido»cumtMnc»iorremaneretindo- 
Qypmo-  tatas*  Scd  huic  difficulrati  a:qu^  rcfpon- 
do  fuc-  dcndum  cft ,  eciam  li  dos  sitmuca  fue- 


Hlc  duplex  oritnr  difficultai  «tao^ 

nanda  .  Prima  cft,an,  fi  cum  rebus  im-  P"* 
mobiiibus  siUmacis  minor  cradidcric 
eidem  manco  res  mobilcs  parit^«ftil 
matas  aBAimationc  f.tcicntc  vcndicio> 
ncmyioieUigacur  nulla.  venditio ,  cam 
quoadresimmobilcs ,  quamquoadres 
mobiicS]  an  vcrofuflinc.uur  quoad  rcs 
mobiics ,  &  non  quoad  imniobi  lcs .  Se- 


carrcn- 
diim  fic 


ric  conftituta.mari6>diuici  ,qoi  tenqx>»    cunda ,  quando  dumcaxac  rcs  immobi» 


m.iricus 


do 


re  dotis ,  feu  Kftimationis  rcftitucnd* 
£i&us  fit  pauper  .  &  non  ibiueodo. 
tempore  QuamobremiuxtieaiquflBtradidfmut 

refiitu-  ^.tom.Z.fub  tit.dcrcflttuttonc  i.prsnot.p. 
tionis  no  »w.jo.p»-of»^j»f<ii«wdiccndumcit,  quod, 
iit^foluc-  ficutidos  ipfa  habec  priuiiegium  hypo> 

theca:  in  omnibus  bonis  mariti  pcr  tex- 

cum  ifl  l.-unica  C  .de  rei  vxor.  at£l. ,  6c  ptXr  coto,  ncc  ctiam  poflic Aibfiftere  in  par tc, 
Jationem  quoadaliosomncs  creditores  '  '  ' 
chirographarios,  &  etiam  taciti:  hypo- 
thecarios  pcr  tcxtum  in  /.  ^duis  t.  atd 
pot.inpigH.b^antwr  f  ita  dos  ilia  zfti- 
roau  cum mencione  prctii  habeat,  fcu 
quodamodo  ex  difpoutionc  iurisconfti- 
tuat  hypothccara  gcncralcm  in  omni 


50 

tio  non 

ficit  ven- 
«luionc  , 
tvmina 
iv>i  lor 
'cradtde- 
vitrestm 
mabiles 

nnn  fc-r- 
ii.iris  ui- 

ninK.ui- 
boi. 


les  traditx  funtcum  iUa  xllimatione, 
quaiis  rciiitutio  tacienda  fic  cidenw 
vxorilblucomatrimoaio? 

In  ordinc  ad  primam,  cum  vno  ,  & 
eodcm  coutcxcu  fucrit  tradicio 
rerum  immobilium ,  &  mobilium  vide* 
tur, quod ,  fi  non  fubfiftit  contrad^us  in     ^  ^ 

comidemcontiaAusfitindiuiduus,  &  .  ^ 

eo  concrahentium  mcns  vidctur  colii-  fj^^fra- 
mallc,vccontra^usindiuilibiiiicrfuum 
forcircturefiisAum .  Nihilominuscom-  Ksmobi''. 
munius  fcntiunc ,  &  quidcm  congnii  >  ks  «&i<i' 
quod  fuftincatur  vcnditio  quoad  rcs  mactone 
mobilcs,  viticcur  vcro  quoad  immobiles  facicnte  ^ 
bus  bonis  mariti ,  adeoqi  cciam  in  iiiis    Coarumas  fraU. qq.  c.  xi. nm.  10. >  Mm-  v^"^'^'?* 
boniscftimatis,  qtuBfuerunt  traditad-    tkadetacit. ,  &  ambig.  coMtfnr.  Ic^.  ix.  t.  ^'^^Qj^^' 
dcm  marico,  &  fafta  ciufdcm  titulo  il-    iS.  m<w  15.,  quibus  adhcrct/odnnrf  ^n-  f^^i^ 
liustaciCBvcndicionisyadcoqiquodci-    ^elmiio(^iutra^Mdatcc.i6,riim46,,6c  res 
culotaiis bypocbecaB  poflit raillas  4 cu-   m  prirois  nocat ,  quod  ratione rerum ,  mpbiles . 
iufcunquc  manibus  recuperareperCei<-    quas  refpicitillc  contractus,  dicaturdi- 
Cumini.rr^wjC.(iri«rc</or.  .  ,uiduus,nccfo^iacccndcndusiicaAuj» 

AssaaTio  X.  Si  per  fxnifnammino*    quigericur>ftdeciamres,circa  quasiUe 
rem  fucrint  tradita;  rcs  immobilcsin_,    aiTlus  veriatur,  &  pollc.t  rubduiu>quod  \'[_ 
dotcmmaxicoxilimauonc  iocuudum  ic    ^ndiuiduis  viilepcr  inucUcnon  vitiecttf 

pcr  tcxtum  iul.fancimiuCjU4mm.,  iHL 
Jiue  gcncrdis  in  principiu  ff",  de  iure  dot. , 
quod  cciain  pluribus  cxcmpiis  potcll 
confirniari,  &  primo  in  ijs^quenos  do- 
cuimus  tom.^.fubtit.  ContraSfus  Xiy.de 
fponfaUb.j .  Difq.l.  §.  8.  nwn.  i, ,  vbi  dixi- 
mus,quod ,  fi  fponfalicia  largicasfueric 
taxata  a  iure,  &  non  feruata  talitax.T-. 
fucnt  per  aLccrum  ex  fponfis  collata  in 


Eiciente  vendtcionem  non  feruacis  iurts 
folcinnitatibusjhoc  cft  fine  affenfu  cura- 
toris,  6c  l'mcau6toriutc  ludicis^cum 
cft,a^nutioaem  illam  oon  6oere  veif- 

ditioncm  Coaruui^s  prall.fjij.c.zH.  n.  10., 
Mcnochiiis  dc  prsfnmft.  lib.^.prafumpt.j^., 
mm.i  7..,  Maatica.  deUeU.,  &  mb^.em' 
ucnt.  lib.  I  r.  c.x%.niim.^^.yloamies  .Angelus 
BofiuseraSjdedotec.id.mmt.^.,  &  aii| 


npud  cundem  BoiOom  noa  fidumrboc  exccffu^n  irriteturquoadcotum,  fed 

JpcOjfcdctiam  C.8.  H.vr«.7o.  tantumquo.ui  c.vccflum,  atq;hocidcm 

2.Ncc  dit&diis  cik  probatio  prxfcntis  doccni loMt>ics_Lupusl.^o.Tauri  mm.n., 

aflcrd(miK)<(uandoquidcm^eccxprefla  "PadUU  muh.  retfmimm.  i^.c.  communia 

vcndicio  rcruiu  immobilium  fact.i  per  delegat.,MoUnatom.x.dein<].6~ii<i  ctra3 


fa^iniuam  minoiciu  uon  lcruatis  mris 
iuiannicacibus,  &  priecipubaflSnifitiCU- 

£fttrrka  ratoris,&  dccrcto  iudicis  tenct  pcrtex- 


ealisven- 

ditio, 
<juamiiis 
eijct  cx- 
pccOa. 


tum  iii  l.UxtqM<stutores  C admini{l.tut., 
cci^o  inuitOminilfrcenebit  lila  tacica.... 
vciidiiio,qux  ca-tcroqui  f.icr.i  ^inclligc- 
rcciu-  pcr  iilam  rauiuuiuuol^aiumd^r, 


Z,  difp.  43 1 .  verf.  illud  cfl  (jbfci  uandim  , 
bocque  cxprcfsc  colligitur  ex  l.faneimm 
inprincip.i.dc  donat.  Sccundo  lioc  idem 
cuinciturm  conftitucioac  ajraruiTi.** 
quae,fi  cx  difpofiti(aea|iic|uvaiiawaHfe 
nicipalis  fucrint  taxarx  ad  certaau» 
^U^n(i^cq^(ub  psua  nuliiucis,  fi  fii» 

ffiillain«Bawy!^jiWgnwr^^^  red? 


R.iciofMt 
pro  hoe 
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?  ^untur  irritas  nifi  quoad  cxccffum  pcr   quando  C.ft  maior  fiBMs,)\occ[Mi  cxprersi 

illa,qu2  probauimus  loc.  cit.  Tcrtioin  doccntin  fimilibus^wfofl/wCowci/.jr. 
fentcntia,quje,  fi  fueritdiuidua  rationc  Taurinum.x^^,,  ^x,abadoUb.  ^.recopil.tit. 
plurimum  articulorum,  quos  continct,  %.  l,x.  mm.  1 1.,  Merlims  dectj.^^  .m.  1 5., 
potcft  infirmari  quoad  vnum  ,  &  non  &  dccif.6,i6.num.ij. ,  &fr(jq.,  yrceolia 
cuoad  altcrum  pcr  tcxtum  in  l.etiam  §.  confuU.^.  nnm.x\. ,  &  feqq.  cum  addit.  in 
fi  excanfa  ff.  de minor. ,  &  l.  quod tamrn  in  fine  voL^. ,  Kota  pofi  yrccol.  de  tranfaS. 
frincip.ff.  de  arhitr.  decif^ 5 .  ntm. iS.  Ratio cfl ,  quia 

In  ordinc  ad  fccundam  nonnulli  ar-    cx  vna  parte  minori  datus  cft  a  iurc  ter- 
bitrantur  apud/otfMn^w^n^ff/itfw  minusannorum  quinquc,  poftquam.. 

traU.dedotec.Z.num.  70. ,  quibusctiam    feftus  cft  maior  ad  rcclamandum  in.» 
ipfeadhcrcre  vidctur,  quod  in  huiuC-    contraftibus  oncrofis ,  & correfpcdiuis 
modicafu,  quo  pcr  mmorcm  traditac    pcrtcxium  in  l.fin.§.\.,  &  fcqq.C.fi  ^^,^0,^ 
funtrcsimmobilcs  aeftimat«a:ftimatio-    maiorfaBus,Oddus dercjlit.  in  integ.part.  pjo  jjoc 
nc  facicntc fecundum  fc  vcnditioncnn_,    i.q.i<).art.<f.numuf..,&feqi}.,l[otakom.  .-ifleito. 
foluto  matrimonio  per  obitum  mariti    1»  vna  Bononienft  feparationts  bonorum  xj. 
non  tcncanturipfiusn«redcs  rcftituerc    Martij  1^75.  cor^w  yicecomite poji  ytceo- 
rcs  ipfasfub  tali  a:ftimationc  ab  codem    lum  detranfa£l.decif.  75.  num.  10.  cx  alia 
marito  acccptas,  fcd  lufficcre ,  quod rc-    parte  pcr  illum  traftum  tcmporis  a  dic, 
ftituant  pecuniara ,  fcu  prciium ,  quo    qua  vxor^qu^  talia  bona  immobilia cfti- 
fucrunta:ftimatas,curafuppofita  illa_.    mata  iranltulit  in  dotcm , pcrucnit ad 
datioae  rerum  in  dotcm  pcr  zftiraatio-    maioritatem,pr^fumitur ,  quod  nouum 
nem,qu3c£icit  venditionem,  non  res,fcd    adtum  pofucrit,rationccuius  nouusco- 
prctium  vcniat  in  xftimationc ,  &  pro    tradkus  fucrit  conftitutus,  fcu  quafi  de 
hoc  idcm  Boflius  ciut  i.pierumque  (f.  de    nouo  fucrit  pofitus  in  effe ;  &  pcr  hoc 
iure  dot.,  &  l.qHOtiesjf.eodem ,  &  firaul    rcfpondctur  ad  rationcm  ,  quaecxad- 
Hondedcum confu^i .mm.iS. lib.i . ,  Manti-    ucrfo  aflcrcbatur.  Confirmari  potcftcx 
cam  dc tacit .,& amhig.conuent.lib.ii.lit.    eo,  quod,fi  minor  fadus  maior  ratunu 
x8.  »«.5 .  Scd  non  video,qua  confcqucn-    habucrit  id,quod  in  minori  ctacc gclGt, 

32  tia?  Si  enim  in  illocontraiau  nonpotcft  non  rcftituatur  inintc|rum  pcrtcxtum 
Qyando  fubfifterc  alienatio  ,  quomodo  contri-  inl,\.,&  i.x.C.ftmaiorfaQus,TaulusChri- 
folonu,  bucndum  eft  prctium  pro  illa  ?  fi  con-  fiin.  decif.  Belg.i^^.  vol.z. ,  &decif.  180. 
funt  *^  tradtus  cft  inualidus ,  quomodo  rcs  illae  per  totum  vol.  5. ,  Sabellius  fumma  diuerf. 
immob!?  tradita;cxvi  illiusnonfunt  reftituend;?  traB.inverb.minornum.i^.vcrf.  quodwm 
les  fincJ  Quamobremin  hac  hypothcfi  dico,rcs  reflituaturinintcg.,  fcdcxco,  quodpoft 
illis  fole-  ip(as,qua2  proprie  in hac hypothcfi  cfset  quinquennium,  ex  quo  fatta  elt  maior, 
mnit.iti-  dotalcsjcflc  reftitucndas ,  &  fi  pcrierint,  non  rcclamauerit,prf fumiiur ratum  ha- 
bus  ,  res  vel detcriores fa€kae  fuerint  fine  culpa  buiffepcrtextumin </././?«. §.i.,cr/f^^.C. 
lutoma  ^'"fd^-m  mariti  pLrifiTe,  vel  detcriorcs  /J  f«4/o>-/jf/«f,crgo6£C.,& fic,  fi  nonpo- 
trimonio  f^^^^  cH^*  cenfcndum  eft  in  damnum_i  tcft  rcftitui  in  intcgrum ,  nec  potcrit  ir- 
reitituc-  vxoriscx^encrali  rcgula  ,  quod  pcricu-  ritarc  illumcontr.idlum,qucm  tali  tcm- 
d«  funt.  lutn  rei  ipcdat  ad  dominum  ciuidcm  porcconfirmauit,  fcu  racumhabuit. 

fci,ficuLi  etiam  commodum  .  Assertio  XI.  Si  aeftimationi  rcrum 

Scd  hic  luboritur  alia  difficultas,an,  dotalium  ,  fcu  traditarum  in  dotcm_.  54 

fi  tcmpore  minoriiatis  vxoiis  rcs  immo-  adicclum  fuerit  pa<£lum ,  vc  rcftituatur  ^tftima- 

biles  «ftimata:  ca  «elUmationc,  quae  ex  fubdiliun^o  vel  cftimatio,  vcl  dos,  in-  tiocumj 

prsefumptionc  iuris  facit  vcnditionem  telligitur  illa  gftimatio  faccrc  vcnditio-  P'^^j. 

33  tradit^  tuci  uit  marico ,  &  vxor  fa<fta_.  ncm.  E(i  conzri.  Coaruuiam  praQ.  qq.c. 

Si  ficmu  naaior  eam  non  rctraaaucrit,reualida-        num.^.inprinap. ,  Menochiumdeprx-  ^^^x^^^ 

na  fada  tur  cadcm  ^ftimatio  ,6t  venditio , adco  fumpt.  lib.^.prasfumpt.j^..  num.  xo. ,  Fon-  ip(x,stl 

m.iior     vt plcnum  iusforciatur  pcrinde,ac fi  ta-  taneliamdc paci.nu^t.clauf.^.glof.S.p.i}.  zdimA- 

intn^         elVct  a maiori ?  Vidctur  diccndum  ,  /iiow.d^.^quibus  etiarn  vidctur  adhcrcrc  tio  refti- 

nmm"n6         "o^  rcualidetur,  nec  fuum  foriia-  loannes .Angclus  Bojjius  traS.  de  dotec.  id.  tiutur  ^ 

reclama-      cttv;aum,quia,  quod  ab  originc,&  w/w.^^.Ert  tamen  conformis  ijs^qu^  fu-  ^*^'* 

uerit,te.  in  fua  radtcc  nonvalct  ex vulgatisiuri-  pra  tradidimusp<cnor._j.<x/ffrr.4.  aitionc 
net  ven-  bus,non  poteftconcalcfccrc  .  Nihilomi-       tortior  ratio  crit  folucre  augmcntu  , 

ditio.     nusailercndum  cxiftimo,  quod  huiuf-  quo  dicitur  ,  quod  ad  rationcm  vcra: , 

roodi  ^ftimatio ,  fcu  vcnditio  tranfadlo  &  proprije  venditionis  rcquiritur,quod 

quinqucnnio ,  poftquam  minor  fada^  prctium  rci  folummodo  veniat  in  obli- 

luit  mator,conualcfcac  ,  prouc  docui  gatione  ,  (iquidcm  linc  prctio  detcrmi- 

tom.*y .  fub  tir.  Contradus  XIK  dc  fponfalib.  naic  ,  fcii  linc  obligationc  prcti;  dctcr- 

3.  Vrxnot.  XI.  nwn.  j.  pcr  textum  m  l.fi  minatc  non  potcll  llarc  vcnditio ,  erg^ 

quan- 
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'«qoandovtiQaiq;  radit  fub  obligatioiMif    fedatcento  p.iao  illo,  dc  quo  tn  a(Tettk>>' 

ron  poteft  propric  clTc  vcnditio,quia-»,     nc  ccnfendns  c(l  maritus  tcncri  cti.im ^ 
quando  maritus  poteil  rcflitucre  rcrn  ,    dc  culpa  lcuuliina  Coarmiias  praQ.  q^.i.^ 
quamacccpit,nondiciturproprii  illam  c.iS.nim.j.,&fe<f^.fMeiU(biutdepnt- 
emiflc  ,  Scd  facilc  j^iotcft  rcfpondcri ,  fi    fumpt.lib.^. prxfitmpt.j^.vu.i^.t&fcqtf.f 
dicatur,  quod  pcr  iUam  atftimationcra    C'^^^"'^" "^jHt^atis  nu.4..  ff.folut. 
piOpriifucritindu^  venditio,  &  quod    matrimon. , &in  l.  pamlt.  $.  mancipia  eod. 
pa&um  illud  altcrnatiuum  dcre  ipfa-.    f/f.  Ratiocft,<^uiaillud  padlumdebet 
rcftitucnda,vcl  illoprctio  folumimpor-    aliquid  opcrari  funra  id,  quodcxigic. 
tct ,  quod  vel  poflit  diilolui  contradus,    natura  dotis  fccuncium  (e,  exsbfi  ez  na- 
fi  volueritmantus,reftituendo  rcs  iuxta    tura  dotis  fccundum  fc  fumpta  tcnctur  ■ 
asftimationcm, velficri mutatio  rci  pro  cxculpaetiamleui,cxviilliu$paditc< 
piCtio.Vidc^qux  late  diximus  loc.cit     lubitur  ei  culpa  etiam  leuifTima. 

Ex  qtiibus  (equitur ,  quod  fi  rcs  illx       In  hac  autcm  hypothcd  fa^  illa_> 
docales  interim  deteriorcs  facbe  fuerint  aeftinutionercrumdouUum,nmaritus 
ctiam  fine  culpa  eiufdem  nuriti«iatd>    promttteret  praccise  reftitucre  dotcm^  Simari- 
ligantur detcriores £a£bas  cidem  nurito,    ibluto  matrimonio ,  quamuis  nihil  ex-  p^f^ 
apud  qucm  adhuc  remanet  verum,na-    prefsi  dtceretur  de  snimatione ,  tunc  nucterec 
turale  ,&ciuile  dominium;  Sed  de  hoc    tencretur  rcftituerc  candem  azftimatio-  prxcifc 
occurrec  in  fequeotibiu  aflerdoaibiis    nem>quia  tunc  cenferetur  ia^vcndi-  relbtuere 
fermovberior.  xxaFontanelUdepaS.nupt.cUa^.^.glof^. '^^^^ 

AssBRTio  XII.  Si  res  pcr  vxoremtra-    fart.\^.nMm.i^.,BaUHsinl.qMotics  infin.  f-jHjfjujg 

ieimei».,  'Hgtta  «mf.  p$o.  tmm.  5 . ,  ^ima^ 
FrgiiehiiitiVmeiBemf.ji.nii.io.,Tren-  fj^gf^, 
tacinqitc  ziar.  refol.  zmI.  i  .  lib.] .  de  iure  dot. 
refoUtf. i.uum.^. ,  Tetrus  Barbofa  in  d.l.fi 
4|lMMt»  MR».  50.  verf.  inferetur  tertio  jf. 
folut.  matrimon.  Ratio  cx  co  dcducitur , 


ditae  fucrincteftifflatac,  &  adicAum  fue 
ritoa£fcam,ycres«edem  reftituercntur 
35      eodcm  pretio.quo  fucrunt  tuiic  afti- 
Res  per  mata:,pcr  iUam  aBftimationcm  nulla  in- 
yxorenx^  docttur venditio  HotaKtmanadeeif.t^j. 
tfndtue,  " 
arftunAtx 


^*?^**»  part.i.  diuerf.,Fonta»cl.  de  paB.  mtpt.  clas^. 
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cnm  ni-            P«t.ij.iuow.jr.,./</t4c«iC.i79.  quia  fuppofiu  illa  xftimacione  res  iil; 

^  ^  vc ~      I  .twi.i . , ImmesJtKgeimaefiM  trm.  pr^ftie;  in  dotem ,  noa  runc  ^roprii 

aezden^  de  dote  c.id.  num.fSy.  tales ,  ncc  dos  amplius  in  cifdcm  confi- 

reftirue—     Hoc  cxprefsc  colligitur  cx  tcxtu /n /.  ftit,ftd  in  ipfa  cftimationc  pro  iilotem- 

nntiir  eo  i„ter  C.de  iure  dot.&  cx l.vlt.C.  de  paSJot.  porc  h&i  ,  crgO  promittcndo  doteoUt, 

^"P""  proiitibicxplicant9'<>/j,^>n"^o/ >e^B4/i.,  intdligitur  promittcrc  illam  cftimacio^ 

fiwnint^  &  rauo  ex  eodcducitur,  quod  dicitur  ncra,qu5venitinobl)gationcdotis.  ' 

«ftioiace,  in^^^.fic^vfr.yacmp^  illaraxftimatio-  (^t<lver&cUcendumnt,fifa^  illa«« 

'  noainiK^  ncm  in  data  hypothcd  indu^am  efte  ad  fftimatione,  qu; fecundum  fc  inducerec 

lifpimttr  eumcffcdum,vtfl  res  cxccnt  non  dim-  vendicionem,&poftea  intercederetpa' 

minutaB,autnullacx  partedeteriora^,  dum ,  quod  dos  reftituacur  eo  mooo , 

rcfticuantur  vxori ,  &  fi  ex  culpa  oiariti  quo  xecepta  eft  >  adhuc  dicercffl  (ftinu>    ^  '^^^ 

deteriores  fa^  finc ,  teoeatar  nuritus  «cmem  Kflitttendam  efle  HypoHtns  Ri- 

prxflarc  xftimationem  ab  initio  taxa-  minaldus  inprincip.  Injlit.quib.alien.  licet  Oitueteii* 

cam. C^terum reguiageaeraliseftjquod  vel  naa  mim.jto.,  Treatatinmie  var.  refol,  xftima- 

vbicunqite  in  paAoctmcinecttrressfti-  tm/.i.  Uh.j.deiMreioe.refJ.r.nu.^.,F0ih  tionem , 

Oiataseflc  reddendas  poft  folutum  ma-  tJnclladepaff.nupt.clauf.yglof.S.part.i^.  «iain  fi 

trimoaium  ,  iacerpreucio  facicnda  iic  num.ii. ,  &  ratio  eft^quia  in  hac  hypo- 

thcfidosiyareeepiaiWlltgitart&So 

(aind.l.  fi  xdimjtistmm,^^.  drca  fiti.  (f.  vcnditionis  mtione  illius  ^ftimationis  dotem  re 

foUu.  matrtmon. ,  FontanelU  de  paiiis  nupt.  anccccdeaccr        «  &  fic  fuppooicur  iktiKie^ 

prius  vxorem  feciffe  veaditimeffl,  6e  eomodiv 


3« 


pto  a^rione  veodtcionii  'Petmt  S«r^ 

faind.  l.  fi  xdimjtistmm,^^.  circa  fiti.ff. 
folnt.  matrtmon. ,  FontanelU  de  paiiis  nupt. 
dim^.f .  glof.%.  part.  i  j .  11 .5 1 . ,  Socinus  conf. 
^6.in  fecundo  cafu . 

Sedtfiquaeracur ,  an  in  hac  hypochefi 
ialispa£ti  iatelligacur  teneri  loaritas, 
-  .    .  etiamdcculpalcuilfima,fircsillaetra- 
pJithcii         "» doccm  fiftatfuerint  quoquo  mo- 
ioKitnas.  ^  deceriores  ?  Acteaea  praKtsi  oatora 
tertermir  contradius  dotalisccrtumcft  ex  culpa_. 
ctuun  de  kuiifima  aontencrijcumlic  ex  iliiscoo- 
"jSp»  !»•  traaibus,qaiceduncinvtriurqtiecoa;> 
trahcntis  fauorcm ,  in  qu ibus  proptcrca 
aon  teiv:cur  illc,qui  apud  fe  rccinett  oifi 
•  de4lokHCulp4Llata>^a4fiiiBWi&Aca4 


virtuahtcr  rcccpilTc  pretium,  illudquc  qoowcet 
breuinuaucontuiiftciadocraimarito»  P^***^ 
eig6,cum  illad  predumvirtaalit^re» 
ccpifTc  intelligatur,promittcnsrcftituc- 
re  docemmodo,quo  rcccpit ,  promififie 
iatelligitar  reflituefe  iilud  prcciumLjA, 
ncc  illa  promiifio  rcftitucndi  docem^ 
modo,quoaccepit,  rcpugnat  iiii  ven> 
ditioni «  com  prgfuiaacur  praaiififle> 
rellituere  piecium  »  qiiod  virfualii&r 
leoepic.  ^.^ 
A«aimoXm.  apoftlflMfciTlllii 


Digitlzed  by  Google 


i|2  ContradusXVL 

Rrnin  dotalfuin  adicAwn  fueric  paaA»  itm ,  &  pnuUcgiuin  mutiemm  quoad 

quod  cffct  m  clciftionc  ina.iti  rcllitucrc  carum  dotes ,  nc  fort^  rcmancant  indo- 

Fa^lj^  res  iffxs,  vcJ  carujn  ^ftimationcm ,  in-  tatie,  lubdit  camen  idem  Gratiaaiu  loc. 

tftimatio  telligituj' induAa  tacica  vcnditio  Con-  cit. , quod,fi  maritttsdeGOiirenru vxons 

ncrc!!<ao  onat  cum  ijsjqu^fupra  latc  docuimus  fundumdotalcmalicnet,quamuis  alic^ 

m.into    fubhoc  eod.titulode Dotel.fran.x.t^ert.^.  natio  non  cencac  pro  cunc,  fmmcndif- 

nrb;cr!o  pcr  fmMi>  adqu^  vosrcmiciDf neienear  fiduaturmacrimoniumperobitumvxo^ 

iHB^  aftitaca  repcccrc  .  ris,eadcmaIicnatioc6ualidcturpcr  ius, 

vd  DR^    AssERTio  XIV.  Si  rcs  immobilcs  da-  quod  cidcm  rupcrucnit  in  ulibus  bonis 

tiDm  tnT.    fuerint  in  dotem  marito  in^ftimac;»  pcr  morcem  vxoris ;  acque  pn>  hac  fua^ 

tclligintr  vel  fftimacc  ^fliraatione  non  facicntcj  opinionc,  &  diflinctioncallcgatccxtura 

t\cix  vca  venditionem,nonpollunc  a marito  alic-  ini.cnm  w^i^. de vfncaf.^nmdoM  in c. 

dicio.     iULnFmmieU44ep^.taift.elauf.yglof.8.  etmccmtti^at  eel.i^.tidmedmmverf.mm 

part.i  j.  n.i6.  ,&fe<j<f.,Camilltts  Borellus  refl.xtvidcre  m.xx.  de iure iwr.,  .Antonium 

infimm4iecif.part.},tit.$.mjizz.fIoan-  Comex,  adl.^o.  Tateri  mm.6x.admed.y 

4^    m  Oagelm  B«0kt  m0.ie  ieee  c.  1 6.  mm,  BeUmt  'Hsmbm  ie  i9te  part.  7.  priml.  i . 

J^"^'  j?.  >     »>f^.  54  ,  .^u^uflinus  Barbofa  iti^  nu.  14.  limit.i  i .  po/?  med.  Ex  quibus  vni- 

dflitxr^-  ^*'*""^''  i.cHm«3' LexiiUta  Cod.de  reivxor.  ucrfaratiocaiisunpoccntif  alienacioms, 

rico  inJ  vtdeiur  refondiinftuarem,&priuile' 

dotemj      Exprcfs^  colligicur  ex  d.  l.vnica  §.  &  gium  vxorum  inodinc  ad  fuasdotcs,nc 

inzltiiiu  cm  lex  lulia  Cad.  de  rei  vxor.  aS.,  &  Infiit,  lciliccc  indoucsc  remaneanc .  Quid  iam 

2^^oa^  auando  aIiemnlieet,v^nmt^niiofiitj  concludendum  ? 

fj™|*   racilc  cuincitur  ,quia  rruritus  incare^  Vtclarius,&  diftlndius procedamus 

iii[unobiii  noo liabec proprie dominium,  hac  in  rc,placec  ptr  plurcs  cafus  dtlcur- 

'*  fyi  dnmtaxat  vrammienim,&  admini-  rere ,  in  quibus  non  obHante  tettu  itu 

ftrationcm  ,  creo  non  potc(t  de  ca  pro  di£l.t  l.  vnica  §.  &  am  lex  lulia  C.  de  ret 

fua  Ubcrca  te  diiponcrc  cam  alienando.  vxor.a&.  pocdl  maricus  de  conienfu  vao- 

. '  $ed»fi  qu;ras ,  an  faltem  de confenra  rk  res  dotaks,etiam  cftunatas  asftima' 

vxoris  poilit  rcm  illam  in  dotcm  acccp-  tionc  non  facicnte  vcnditionem  immo- 

tam  alicoare  ?  Vidccur  abfoluce  aHir-  bilcs  alienare ,  vcl  cciam  vxoran  dccon- 

mandum,  quia,  ficnti  eadem  vzor ,  fi  fenfu  mariti .  Primus  cafus  eft,^uamfe 

fucritmaioraiuccontraL^^asnuptiasjpo-  talisalicnatiomanifitftccedcretinfauo- 

tcrat  res  iiias  immobtlcs  alioure ,  vcex  .  rem,  &  vcilicatemmuUeriSy^uta,  quan- 

earumpretiofibidoteminpecuniaoon-  dofiinduseAeciMmvald^valis^pcca- 

ftitucrcc,  vel  eciam  tradcret  marito  qWi-  nia  cx  illa  alicnationc  proucniens  clTcc 

macione  facience  vendtcionem ,  ica  noa  valdi  prolicua  »  vcl  io  ordine  ad  aiia_> 

eft*  cur  noo  polfit marito  prcbere  con>  ftabilia  magis  fru^tifera  cmenda,  vd  in 

fcnfum  ad  validc  alicnandam  rera  im-  ordine  adcandcra  implicandam  in  ban- 
mobilein  docaiem ,  quod  cnim  poceit 
per  fc  ipfam ,  non  cft,  cur  nequeat  pcr 
.-iliuin  prcftare  .  Niluiominiis  commu- 
nicer  lulltaenc ,  nec  ectam  dc  confcnfu 
vxoris  pofiemaricum  res  immobiles  do- 
talcs  venderc ,  fcu  alienarc  Gr.it '.tv.us  di- 
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Necalie^ 

nationi 

validari 

foluto 

m.itnmO 

nio  per 

mnrtetn 
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«u 

men  dif- 
foluco 
nutnmo 
nio  per 
morteia 


cho  ad  iicitum ,  &  Jiondlum  iucrum.. 
BMrfvfatf  m  l.  ttfne  MtMr«f  iwii  tmtim  jf, 

de  negot.  gefi.,&  in  l.Dinus  ff.  dc  leg.falcid.f 
Baldus  'HgnelUudedote  part.  7.  pnuileg.  i, 
n.  6.  fdlent.  %.  per  textum  in  l.fi  cotiflmte 

ff.  dc  iw.  dot. ,  vbi  gcncralitir  loquitur. 
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Poffunt 
.ihenaii , 
qu.in<io 
alicnaao 
nunjfe- 
iUccita- 
ieeui6- 

uorcm 
vxotu* 


fcept.for.  c.ijfi,njkji,^a  ^om.  part.i^.  quod  rcs  docalis  potUc  conucrti,  6ccom- 

reeem. deeif. ^zi.m.  tx. ,  Taidns  Cbr^in.  pucari  in  pecunn, fi hoc  appareat efle^ 

ifCif.Belg.  So.p.u..^.vol.  ^.,&  decif.  1 55.  vtile,  &multo  magis ,  fi  conucrtcretur 

nHm^io.f&feqq.eodemvol.^.tdeciJf.  134.  procmcndofundo  vciliori,&magispro- 

m. io,eti.  v».,&adleg.  mmieip. t^. 9,  fictto , pro  auo  eiiam  &ctc  ceztus  in f. 

art.     ,  &  feqq. ,  Sjbtllius  famma  diuerf.  quamuis  f.folur.  m.nrim. ,  &  in  hac  hypo- 

traSt.in vcrb.  alienatio  num.  16.  %&  vcrh.  chcfi  pollcnc  maritus, &  vxor  vclle  flarc 
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Sencenfia 


rens 


i(rc 

nci.  poile 


.fimdmm.j.  Racionemtamenhoccon- 

ui.iccncem  aon  inucnio  .  Solum  apud 
(ir4tuimm  ioc.  cii.d.nu.  %^.,&  14.  inuc- 
nio,quod,  fi  mulier  fundumdocalenu* 

alicnaacrit  dc  confcnfu  mariti,  non  tc- 


cootraOui  alienacionis  ,  licec  poftea_* 

cmptor  cognita  qualitatc  fundi  dotalis 
vcllct  a  contradu  reccdere,ficquc  dau- 
dicarct  concra^us  in  fauorem  mulieris, 

ficiiti  in  fimilibus  dicitur  dc  contr.i^lu 


alien.iri    "^^"^  alicnatio,  fcd  poiiic  vxor  candcm  mtauorcinpupiili  in  l.iuiianus  §.fi  qmsi 

de  con-  aiicnacioncm  reuocarCffiu^ emptor  fiie-  pnpUU  ff.  de  aB.  empt. ,  &  in  i.obligari^. i . 

lisaGlV]»  ritfcicns,  fi  JC  ignorausquin  imm6,nec  ^.de a!S.tut.,& inl.qModfaHore C .de legib. 
Ibluto  macriino.uo  potcil  rcualidari ,       Sccundus  cafus  dl ,  quando  licrct 

lioet  tnnc  rcs  picno  lurc  percineac  a<l  talis  alienatio  pcr  mulicrem  de  conlcn- 

..^^fiunYiorem»&hocrcfujuiicia£iuo-  .;i%pg||^||j|^l^|gMpLPro 


Olgltized  by 


De  Dote  LPi-^not.X  VII.  15  j 

alieno ,  qao  'ip&  mulicr  cfTcc  obdridU  lem  diuiiioiiein  arg.  tcxtus  in  l.pconue' 

•    A<;      BMdMsTi^ueUiudedoted.part.j.friiulA,  nerit  f.fttfieioi&taljnbcmiuinprm^, 

rrt^  «Mi.8.i/»/r4.,quodprobatpcrCQ»:iiaa  C,dc  Sfenf.  EtHefi 

qinndo  '  inl.fi».  ff.dciuredot.  In  hisomnibus  allcgatis ,  &  fimilibus 

alietutio     Tcrcius  cafus  c^l  >  quando  aiienatio  canbusccrcumcftpoaerc^uialicnacio- 

fiopet  ^  lum  finet tlkmim  bonoraiii  munDlMp  nem ,  &  in  his,  fialienacio fiiAa  fiierit  ^ 


^^^^^  liuin^u?  vxor  tradidic  indotcm  pcr  fc,    pcr  maritum  dc  confcnfu  vxoris/ubin-  fij^] 
^"^^^  fed  fimui  cum  vmucriicatc  bonorum ,    trac  obligatio  illius  ad  prctium  rcfti-  bintrat 

foU  quod  BoUms  HsueUiubcjti^,  mimjA.  ex-    tuendum  eidem  vxori,&  ruppolica  vali-  cblipti» 
iiendo     plica:  in  hypothefi  ,  qua  vxor  habcrct    diutc  alicnationis  cx  confcnfu  ciufdcm  «n-inti 
dcbico     dommium  m  caftro     dcdiirct  marico    vxoris,fuadus  ipfc  alicnatus  nonpotdl  P*^' 
ciufaem  in dotcm aliquos  rcddicus  eidcm  cailfO   veiidicari ,  fed agendum eft ad  precium  ^^^L^f* 
mulieru.  ^nncxos ,  hec  li  poftca  vendat  ipfumca-    cx  vcnditione  reda<flum,  &hoctotum_,       .  ' 
ftrum,  poccltmaximcacccdcntcmarici    eric  reilitaendum  ,  etiam  fi  coniuges 
confenru  cum  eodem  transferre  eofdem   flimUconfeiri  fuerinc  illud  rccepil£^  ■ 
rcddicus^rtcxtum /n/.(/M^4m;f.(/pjr^.    cum  ad  maritum  perueniife  pr^uma- 
rarimidomiiLMm,cr  in  l.madicis fj.de  condit,    tur  Rota.  Rom^Hf  art. lo.  receMjiecif.xjp, 
mfCt&cMterisdeiure patranat.  pcr  totum,  ScMtiluiltfimmadiiierf.trm, 

Quartuscafuscil,quando  fit  excau-    verb.fimdnsnim.j.  verJ.quodfimdodotcU 
^     fa  ncceiIaria>puuprorctroucnditionc  diemtot&verh.coniii^sniim.io. 

ccnfu8,velincsifuiiirisoongrui,&fimi-      Reftat  mod6  examinare  difficulta- 
oiundo**  '■'^^^'  nccrcquirunturinhac  hypothefi  tcminalijscafibus,inquibusnonpoieft 
tecet  ex  lu^cmiutatcs  Ibtutarif  Gratianus  dtfccpt.    cHc ica  ccrta  rcfolucio,  & primo ,  an>  ii 
cuiiane-  f^-   9i  i  •     totm,  Sthdlm  in  fimma   maiinisdeconrenfu  vxoris  fundum  do- 
cdEtti».  ^Mcrf.tra&,verb^J[katmwm  remiirens  i  &    ulemnmiobilem  aJieoaret»  alieoadp 
vcrbdetretmn,  &  verb.  alienatio  num.  1 7.     ipfa  AibfiftereCjii  poffeaaocederetftcuil- 
Qjiintuscatuscll ,  quando  cx  nccclli-    dus  conrcnfusi  eiufdcm  vxorispoftbicn- 
47     tate  iamishoc  ticrcc/^/'cro/«i  con/M/f./or.    nium  .  AArmaciuc  refpondent  aiiqui 
ltsmA%e.X4^.nu.^^.yMerUmisde  pignor.lih.x.q.ii.    zpud  BaU^^HSf^Umitiedcted.pmt.j, 
«nndo    nnm.Sj.f  Ciriaciis  coiurou.zi^.uum.zz.,    prtuileg.i.num.^.  vcrf.fallit primo  infrin- 
ncMT  ex  Gratiama difcept.for.c.iQS.mm.if.,,M-    cff .pcr textum inauth.^vt immebiUaaate 
tcgradiiseM^.x6.mi.4.,&fcr  totnmlAA.   wptias  coUat.$.,  quod  edam  videtor  in 
le laini  .  jjg^ proredimcndo viro captiuo ,  vci  c    tcrminis fuilinuiilcil/fw/wj/rfw  lunior  In-  *| 
cacceribus^velproaiiacauiajMccaccm  fiit.,qiabits  dicnarelicetfVelnoninpriacip. 
Gcmcernente  GivcAiiMtf^diftef»/oi^^        iHM^.,0'76.Sedcontrariumcommu- „o|,jjtd 
\o9.  per  tat.c.p^z.pcr  totum,Sitrdusdccif.    niustcncnt  DD.  ca  moti  rationc, quia  hclai 
&6.,i-ranchiisdecif.^jS.fRotaRomanapart.    indc  ctiam  fcqucrctur  ,  quod  vxoripia  ni.vito 
1 8.  recflir.  dcfif^^63..mimA,»  & feqq, ,  vbi   poflct  rcmanere  indocau ,  &  fic  ce0arec  de  con- 
fuflinctur  obligatio  vxoris  pro  viro  ,    rauor, &priuilcgiujn vxoris, quod  }X)- 
cciam  iiciuscrcditorcsuon  vrgcant,nec    tuiimum  confiderarunciura /««/./.tm/cj  yli^^M 
ioiiiuneat caroerauo »Clim fufficiat  eie-   $.  &cmK lex  ImU* C. de  rei  vxor.  aS.,  &  nouu 
cutionem  cfic  paratam  vigpR;  oUiga,-   bi^it.i^iatda  alicaJicet,velnott  inprincip.,  confensu 
tionis camcralis .  atque  ita  in  particulari  fcntit  cum  alijs  vxoris 

ScxtuscafuseftyquandoelTctdatusta   communit^r54/dWf 'ly(}itrtf»s/oc.cir.t/n-/.  poit  bio- 
doccm fUndusjqui  non  cilct  folius  vxo-   /«Ufrprimff^quieciamaflicricexhaccau-  • 
ris,  fcd  cum  aiijscommum^ ,  tunc  cnim    (a &uorismuUcrisnoa  currerc  aiiquam 

Cndo  *  per  viam  iiriBmoiMi  poiet  proccdcre.^   pr^feriptioaem « 
dits    alienatio  per  textum  in  l.  camfundo^.ft      !KicundO|i an,fi  mamus  folutomatri- 
Mri  eOec  fiadas  ff.de  iurjot. ,  &  licct  aliqui  veiinc    monio ,  &  nondum  dote  reftituta  alie- 
foliiis     Ijqj.  proccdcrc  cancum ,  quando  alccr ,    narecdeoonlenTu  mulicris  fundura  do- 
fcJcum  fundum  habct,prouoca-    talcm,inteiligereturvalide  alicnafic^cx 

olijsco-  rccaddiuifioncm,aonquandomaritus  quo  foiuto matrimooio  non  vidcatnr 
ipfe  vel  vxor  prouocarct^uia  cunc  non  ene  omnino  fiindus  docalis .  Caaiai- 
dfet  ex  caufa  ncccffaria ,  fcd  mopi^ vo-  dunt  aliqui>  quod ,  /i  vcr^  fierec  tunc 
luataria;  mhilominus,  quandoedamin  cum  conlcnTu  vxoris ,  cficc  valida  alic- 
hocaoaftarecuiemdiuiiionemforeval-  natio>  fecus>fietfec£i^fineconienfu 
de  vcilcm,  &  marito,  &  vxori ,  vdquia  vxoris>  quia  tunc  haberecur ,  ac  fi  cficc 
pcrfona  confors  ellcc  pcrfona  nunis  ri-  £1^  ante  folutum  macrimonium ,  &  • 
xoiia>vel  ex  illa  communionc  parum  vci-  racionem  ex  eodeducunc ,  quia  muiicr 
'  ''^  itis  confequeretur,fcntircm  maiia|b  ibluto  inacriaionio  poieft  dotem  fuam 
y xoiCiU  nqdMA\BO)uocatospattBS  deterjorem^oeie mgMxtatiaUicct fJe 
"     '  f0Mdik.dirMU>ms^ff.dcpaa^ 

valdc 
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valdc  tamcn  hic  cogitandam  eflc  alEerit   incongrtt&  k  pariate  probari ;  nanex 


alibi  (Ticfli-^.ncmpc  tom.'j.  fnb  tit.^imtrar 
titu  XK  dc  trutrimon.    pr^taotj,.  ccrcum 

cft  marittimante  contm^t  irtpHaiitwfr 

fc  conftitiicTc  dotcm  futura:  vxori,dum- 
raodo  iion  rcfcratur  ad  tempusconilan- 
tis  matrimoni;,prout  ctiam  docent«<Ah 
gufltnus  Barbofa  coUeB.  adl.i.  C.  de  donar. 
a»te  nupt. ,  vbi  fltots  iuris  intaprctcs  alic' 
gat  Tattormitanus  inc.&ft  necefsi  de  ianat, 
inter  vir. ,  &  vxorem ,  Borellus  in  fianma 
decif.  tom.x.  tit.j.  n«.i  50. ,  Caflrits  Talata 
di-  tafi . ,  &  inr.  tr.i[i.  ^i.  difp.  i.  pm^.  1 5. 
§.8.)i«m.i.,{l  tamen  fit  rclata  adtempus 
conflantis  matrimoni;  fimplicitir  noii_* 
tcnct ,  ncque  irrcuocabilis  eft  Barttbut 
& BaUus  itt Li.f& 4. C. de don. ante nitpt.f 
TMormitanms  ind.c.&ft  neceffe  de  dontu. 
inter  vir.  c."  z'\  <ji-. ,  f  uLiJlns  totijuit.i.  n.4., 
yxonb.,ik.dcfaito  fucrit  rcuerfa ,  poilit   Menochius dc  prxfumpt .Ub.}.pr.tftmft .\x.  52 
idcm  Pater  eandcm  alicnarc  Ci'»»wj  ittj   ««m.i.,  cxquibuscruitur,  quod  difpo-  Vxorc6- 
.1"*''.  /i ./  •pi.un:t.s  (',  dc  rct  vxor..iil. ,  c:go    Htio  pro  tcinporc  inh.il>ili  rci.u.i  .id  icm  ft.incc 
cuam  lijluio codcm  matrimonio, fi  v xor   pus  habilc  lubftllat ,  &  iuum  forcutur  inACnmo 
confcnrcritndcandcmalicnationem.h^c  cflTcdcum ,  crgojficuti  ibi difpontio fafta  T** 


Baidus  'Nniicllns  ty.n'L  dc  dote  d.  p  trt.  7. 
priiiiU^i^.  I .  iiim. II . ,  quia  quoticlcunquc 
dos  rchicua  non  en,durat  in  vxore  aOio 
dotis,  &  quouiquc  durat  adio  dotis, 
fundus  non potcitalicnari  BaldusinljdO' 
i  l    talem  f.  de  tefi^aiKnt.  milit.  Qu  id  iam  in., 
Sbluto  bac  ditficultacc  concludendum^  Arbi- 
tnacrimo  tror,  quod  conicncicnte  vxorcpoflit  va- 
iuo,(ire$  lidc  aiicnari  cuin prloia opinionc,quia, 
fi  dos  dlcc  Ibluto  matrimonio  rcfticutn, 
11?"  I      P^^^^  cam  vxor  alicnarc,  &  inhoccon- 

lis  .ilitn.i  ;- 

retur  pvi  '^'^^'"''^  o.nno  UD.  cciain  concrarux 
jnu-itum  opuuonis,dum  volunt,  quod  non  polfit 
confen-  alienari ,  doncc  fucrit  rcfticuu  ,  &: 
riencc^  piccipue  I}.tidus  in  l.  i.  ff.  folttt.  matri- 
worccc--        ^      ,„  ^  ^  dotalcm  ff.  de  teflam. 

nSio  .  '  S"*'^  probant , 

quod  ,  li  d>>-.  rcucrti  dcbcac  ad  Patrcm 


pro  tcnifinrc  ti.ibili ,  fi  rcfcratur  ad  tcm- 
pus  mhabilc ,  non  tcnct ,  ita  hic  a  con- 
batur ,  quia  cx  quo  vxor  confcnfit  pro   trario  fcnfu  fafta  pro  temporc  inhabili, 


cr.c  ■.  .iijiii  ,  fi  cx  vi  eiu(dcin  con'cnlus 
maniusalicnaucrit.  Conli:qucntia  pro 


co  tcavpo. :  ,  «.juo  dos  dcbcb.u  icllitui  , 
cum  folucum  fucric  macrimoaiu,pcrm- 
fe  habet ,  ac  (i  tunc  dotem  receperit, 
&brcuimanu  tr.ididcrit  alicnand.inx.,., 
6t  ficuti  ,  fi  nuritus  rcrtituiHct  pro  co 
tempore ,  poffcc  imcnediati  vxor  a  I  iena- 
rc,  it.i  ,C'Jin  'pro  tcmporc  ,  quo  (lcbcb.u 
dosrcucrcj, annucric  ajiciuuioni,intci- 
ligenda  e(t,  quod  virtualit^r  dotem.» 
illam  rcccpcrit,  &:  dcindc  opcra  mariti 
alicnaucrit,  6t  hoccll,quod  voluiuDD. 


nans  bo* 
na  iminO 
bilia  «lo- 


fi  rcfcr.itur  .\d  tcinpus  haf^ile  fubfiftcr,  confenfa 
&:  pknum  confequctur  cffcctum.  Jiccun-  mariti 
d6 quia,  fi  diffoluio  nutrimonio  aliena-  refcreiu 
*  •  ...  aliauafl 

nem  imI 


tio  illa  rtcrct  ab  vxorc,  vtiquc  fuhfilk-  *l»*»*ttP 


rct ,  crgo  ctiam  ,  li  rctcr.itur  ad  iliud 
tcmpus  ,  non  potcrit  non  fubfi/h;re-» . 
roi-itr.uium  t.imcn  l'cntiunr.i!iqui  .ipud 
ijuldiiDi  liouciiwn  dc  dotc  pM  t.-j.priuticg. 
i.mm.  IX.  ea  moci  ratione,quiamulier 
antc  rolucum  nutriinonium  non  potcft 
cauiam  doiis  dctcriorcm  laccrc  ct;a.'n_ 


folncifltt 

crinKHii) 
VAli<k 


prxallcgaci ,  dumdicunc ,  quod  fin^  confca-ndo  in  ccmpus  foluci  matnino- 
confciifli  vx  )ris  ct;.im  loluto  matrimo-  nii,quod  probani  per  textum  tn  i.  iscer. 
nu)  noa  potlicalicii.uc,quja  tuncadhuc    o"  l.  attiltctmus  (f,  de  paH.  dotal. ,  quod 


ctiam  tcnct  loames  de  immola  m  rcpet.c. 
CH w  coiit  it^at  de  iure  iur 9 .fo/. ;  a  r  b  i  t  ro r 
tamcn  non  recedend.im  cfle  a  priin:i_, 
opinionc  propccr  ratioiics  addu^.is  pi  o 
eadcm  ,  ncciura  in  contrariumaddu- 
aa  aliquid  euincunt,  quia,vtnotat 
Baldus^^neUus  dc  dvtc  d.  pai  t.-j,  priuilcg. 

i.mm.ii.ea  proccdunt  tancum,quan- 
do  vxor  pacifccreturcum  marito,&  hoc 

cx  ("pcciali  caufa  pra^fumpcioais  ,  nc  cx 
nimio  crga  eundem  aficdu  in  fuis  iun- 
conferendo  ipfam  alienationem  in  tem-  bus  deciptatur . 

pusfoluti  iiKUriiiiorii) ,  piit.i  poif  nior-       (.i|_iart6,  an  prohibitio  cxtci^el.uur 
ccm  fuain,velpcrdiuortium,ccocrct lila   dumuxat,  quondo  vir  aiicnarcc  cuiHw  nafc  in- 
zlknatio.AfMmuGlofanotabiUsinl.fi  conrenfuvxoris,anver6etiam,quando  mobili*» 
canflantv  tf.dc  iw  edot,  dcduCio  •:Xi:c)dctn    vxor  cum  confcnfu  marici  r"  Cinus  pof}  ac  n»- 
textuarguffleoco  aconcrano  fcnfu^nam  Jacobum  dc  Uren.  in  l.fl  pntdmm  C.de  lu-  ^^^^^ 

re  iotimt  fcntit  taiitum  procedcrc-^ ,  ^^enfii 
quando vircum  confcniu  vxoris  alicna  g^xtiA 
rct,  nonvero  c  coiicra,^uia^inc  vidc 
turinaior  ratio  pro^"^"* — 


vijj^et  in  vxorc  actio  docis ,  vc  volunt 
ctiamconcran?  fcntcntii  .Uscrtorcs,  bc- 
nc  caiucnaccedcntcciuidcm  vxoriscon- 
fcnfu  ,  quia  tunc  videturceisarc  a^o 
docis ,  quod  non  alia  rationc  arbitror 
euenirc  ,  nifi  quia  tunc  vxor  pcr  illum-» 
eonrcnfumiaLcUigiturdoicintranftulif- 
fc  uurito ,  vc  aiiciuretur . 

Tcrti6,an,fi  vxor  conftante  matrimo- 
niodotcin  in  bonis  immobiljbus  coafi- 
ilcutcm  couicncicnce  .««arico  alicnarct 


53 

nequit 
m-iritus 
dc  con- 
scfu  vxo- 
ris  .nlie- 


ibt-incerdicicurtatirayenatio  conftante 

matrimonio,crg6  relaia  ad  tcmpus  dif- 
folutioms  ciuidun  dcbcbit  fubtiltcre.,^. 
Hoc  ccian  alijs  ratioiiibus  poieft  ncc 
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iamen    Immola  in  c.  cum  continj^at  ie i»-    da  fuit  calis  renutiatio,  nam  vigorc  hu^' 
re  iwrani. , BddusHouellus  loc.  cit.  nu.  i  j.    ius  iuramcnti dciurccanonicoftandum 
lcntiunt,&congrucntiiis,prohibitioncm    cft  in  fubieda  matcria,  &  pcr  confe- 
in  vtroquc  cafu  proccdcrc,  quia  fcmpcr    quens  vidctur  fullinenda  talis  alicnatio 
vcrificaretur  ratio  praeiuditij  vxoris,  'DonandustraSjderemmt.c.^^.fertotusn, 
quam  iura  conflderarunt  in  illa  l.vnica    quod  cciam  in  nmili  nutcria  videtur 
CH  lcx  lulia  ^.de  rei  vxor.a&.,vKC  tcx-    confirma  rc  Lejjius  lib.  %.  de  ii^. ,  &  'nre 
tus/n  Ift  prxdiumC.de iwredot.  a  cotrario    c.xo.dub.x.  nwn.p.jdum  loc^uiturdc  rc- 
fenfu,mquo  afTumitur  abaduerfarijs,    nuntiatione  fada  pcr  filiumfamilias 
aliquid  cuincit ,  quandoquidcm  cx  co    priuilegio  Senatus  Confulti  Macedo- 
fcnfu  rcfultarcc  abfurdus  intclleftus,&    nianiadhibito  in  tali  renuntiationc  iu- 
contra  alia  iurapcrid,quodhabccur  i»    ramcnto;  ibi  autcm  dicit ,  quod  iura-» 
1.1.  C.de  condit.  inferu.  mcntum  in  alterius  fauorcm  faftura  fit 

Alios  plurcs cafus,  in  quibus  poteft    fcruandum , quoticfcunquc  poteft  fer- 
Atiici-  circcontroucrfia,anftindusdoulis im-    uari abfqucpcccato; fcruari autcmpo-  ^5 
fi»s  diibi;  nrobilis  pcr  vxorem  dc  confcnfu  viri,vcl    tcft  finc  pcccato  in  hoc  cafu ;  Nihilomi-    jani  fi 
rrmifli-   pcrvirumdcconfcnfuvxorispoffitalic-    nus  non  libcnt^r  annucrcm  huicopi-  talis  re- 
nari,  nec  ne,eorumquc folutioncm,vidc    nioni,  quandoquidcm  talis  rcnuntiatio  nuntiatio 
apud  Baldum  T^loHellMm  traS.de  dote part.    ctiam  prasuio  iuramento  non  folumcc-  e*^" 
y.  priMil.i  I .  feri  ^er  omnes  fallentias  ,  &    dcrcc  in  damnum  eiufdem  vxoris ,  fcd  ^^^^J]'** 
limitationes ,  vbi  cx  pcofcflb  rem  cxa-    eciameffccconcra  bonumpublicum,&        *  ' 
minac .  indamnum  parentum,qui  cencnturdo- 

Solum  hic  proponicur  pro  comple-    tare ,  cumadbonumpublicum  fpcdtct, 
mento  praefcncis  afTcrcionis  duplcx  dif-    vt  mulicrcs  non  remancant  indotacae , 
j  ficulcas  examinanda  .Primacft,an  vxor    &  ncfubdanturpenculo,ncremjncant 

«Iimail-  pratuio  iuramcnto  poHlt  validi  rcnun-    finc  dotc ,  &  fi  illa  dos  pcriret  cx  illa^ 
prxdidbi  ^^*^  difpofitioni  iuris  in  d.  l.  vnica  §.  &    alienationc,  patcr  tencrctur  iterum  do- 
«xdtaca .  cumlexlidia(^je  rei  vxor.  aS.,  &  fubfc-    tarecumfui  praeiudicioi  &  fic  quamuis 
'  gucnter  cum  confenfu  mariti  alienarc    vxor  poflit  cedere  proprio  fauori ,  non 
fundum  dotalcm  .  Sccunda ,  an  in  cafi-    poccft  tamen  ccdcrc  fauori  publico ,  & 
bus,in  quibus  ex  fupradiftis  non  potcft    inprxiudiciumfarentum.  Ad  illud  , 
ncc  maritus  de  confcnfu  vxoris,  ncc    quodfubditur  deiuramcnto,diccndum 
vxor  dc  confcnfu  viri  alicnarc  fundum    cft  iuramcntum  non  obligarc  ad  obfcr- 
dotalem,polIic  uraen  altcr  dc  confcnfu    uantiam  ,  quando  obferuantia  ccdcrct 
alterius  ad  longum  tempus  ,  puta  ad    inaliorumuamnurapcr  ca,qujedocui-  lurAmf- 
decenn  i  um,  &  vlt  ra  locarc  ?  m  us  tom.  i  .fub  tit.(^omraSus  lll.  de  mutu*,  tu  m  non 

Inordinc  ad  primam  pracuia  rcnun-    &  vxuris prmot .^.  num.  14.  vcrf.  hic  ori~  obLgat  , 
tiatione  iurata  t.IulixdefwtdadotalipoC-    tur  difficuUas  in  terminis  rcnuntiationis  ^g^" 
fc  nuritum  dc confcnfu  vxoris,  vel  vxo-    iuratae  priuilegij  Scnatus  Confulti  Ma-  aliorum 
rcm  dc  coafenfu  mariti  aBirmant  Caua-   cedoniani  faft?  pcr  filium familias,quod  ^xaam, 
Urusdecif.^ii.  num.z. ,  & ff}^-*  Taulus    doccntctiam  BartolMs  in  extraMO^.  ad re^ 
(^hriflinMsdecifijj.j&i^^.vol.^.,  Rota    primendum  in  verb.remmtiationem,  Irnio- 
fart.p.recent.decif.x69.num.ii.,&fc^<j.,    centius  in  c.qui pierique dc immimit .Eccl. , 
Bicchius decif.i^o.,  Sabelliusfumma  diuerf.    Taaormitanusin c.cum  contingat  dc  iureiwr, 
traS.  in  verb.fundus  num.j.  verf.  quod  pof-    num.  il.  Hac  cadcm  rationc  docuimus 
54    ftt  oLienari .  Contrarium  tamcn  videtur   tom.^.fMb  tit.  ContraHus  XI.  de  pign. ,  & 
Neqiiit  dicendumex  ijs,  quacdiximusram.4.yiA  hypotbxcapramot.^.feS.io.num.^j^.yC^xxod. 
tit.^ontraSus  Xr.  de pign.,  &  hypotbeca    vxornon  polfitrcnuntiarctacitze  hypo- 
L^lMli"  /^<^'>*-5  /«'fJ.io.niw».75.,  vbilatcproba-    thcc*e ,  quani  habct  in  bonis mariti  ra- 
de  fund.  '  quod  vxor  non  polTitgaierali-    tione  fua:docis  ,  quamuis  pollit  renun- 

4ot. ,  3c  ter  renunturc  hypothcc£B  gcnerali  ta-    tiarcScnatus  Confulti  Vcilciani  priui-- 
cum  c6-  citSE  in  bonismariti  pcr  DD.  ibidcm al-   lcgio,quia  fcilicct  rcnuntiatiohypothe- 
lcgatosadduila  rationc,  quod  quascun-    c»  cffct  contra  bonum  publicum  Rci- 
im        quepa(5W,&conuentioncs,pcrqus,fcu    pablicic,rcnuntiatio  autera  VcUciani 
dota-  1"^*'"^  dotis  crflcitur  dctcrior,  repro-    cft  folummodo  contra  bonum  priua- 
lia  ahel  bitur  in  iurc ,  &  irritantur  pcr  tcxtum    tum  ciufdem  vxoris  rcnuntiantis .  Scd 
«lare.      inl.x.,&  IJcdie  cumfeqq.f.de  paS.dotal.,    adhuc  rcftat  cxplicandum,  quomodc^ 
quis  autcm  ambigat  deteriorcm  ficri    ftantetali  iuraincnto ,  quo  vxorrcnun- 
caufam  dotisex  eo  ,  quod  iramobilia_.    tiauit  d.l.lHlixdc  fundodotali,  poifit  vxor 
alicnentur  ?  Ccrtc  obhanccaufam  iura    conucnirc  cmptorcm,&abcodcmrcpc- 
prohibucrunt  alicnationcm  .  Difficul-    terc  fundum  doulem  immobilem_,  ? 
us  foium  eft  racionc  iuramcnti,quo       Proptcr  hanc  rationcm ,  fcu  vinculum 

iura- 


Coogle 
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c.irusfine 
confenfu 


iunmdi  bMus  "Houellus  de  dote  d.pjrt.j.  maritus  in  ordine  ad  oncra  matriinonij 
f  r/i«7fj.  i.>/.vm.i  j  .aflcrit,quod,ri  viralic-  furtincndaobliget  vfumfruaum,  ouod, 
Jiarcc  Tolus  ecuincum  iuramcnto,non    vtiquc  poteftprsftarecum  illiuslitab- 

||nnu»turalicnatio,cx  quo  tcndcrct  in  folut^  dominus,&  cxco,quod  vxor  coii> 

|iirittu4ioium  mulieris ,  &  tunc  non  ad-  rcnferit  in  r  ilcra  diucinam  locationem, 

jniCBemitr  vir  ad  repetendum «  fi  ver6  eandem  intclligitur  firmare  pro  toto 

yxoralienaret ctiamiinando  non vale-  teropore , ad  quod  illa  diutina  locatio 

'malienatioinpra»udiciuai.vi|ri>fed(b<-  conccfracft  .  Qjiod  jfifuppoaaSfquod  _ 

lun\inpraeiudiciummulierisiuritiS)(S^  vir  rmeconrenfuvxorisadlongumtcm-  .'^ 

iic  etiam  foluto  matrimonio  hxc  nonL>  pus  locauerit  fundum  dotrtlcm ,  &  du-  fii"^»» 

poflct  vcoire  contra  iuramcntum  ,  u-  rante  eodem  tempore  locatkmis  matri-  "'^'''^  ^ 

jnen  hiramenniin  non  firmarct  aftum  monium  fuerit  diflblutumob  obitum 

in  praiiudicium  viripcr  Baldim  mariti  locantis,  tunc  potcrit  vxor  rcuo-  vxoris 

Mudecedens^.codiciUis,  &  §.Titiaff.i€  carclocationem,quiarcrolutoiurcda-  poteftfo^ 

lej^.j.,& /» /.  I .  f .  de inoffic.  donat. Si  au-  joris  hoc  eft  mariti ,  intcll igitur  rcfolu-  «uto  ina- 

tcra  vir  alicn.ircc  cum  confcnfu  mulic"  tum  iusacceptoris  arg.U\  vrciigalis  f.de  '"'2°"''' 

xis ,  &  vir  iolum  iurarct ,  tunc  aficrity  pigpMr.;iMC  ipTc  acceptor«lcu  conduftor  flljS^u. 

quod  maritus  ex  perfona  fua  non  poflec  talis  fbndi  dotaIbpoceftconqucri,quod  c.itioiie 

COnuenirc ,  lK-ncau:cni  cx  pcrfona  mu-  antc  tcmpusconucntuni  tiilloluaturlo-  reuocft* 

lieris,quia  conlcnfus  fme  lurarocnto  noo  cacio,quia  verifimiliter  fciuic ,  vel  fcirc  le . 

poccft  mulieri  praeiudicarc ;  ex  quibus  debuit  foluto  matrimonio  ddwre  tale 

cicducitur  ,  Baldum  Noucllum  lcntirc  ius  rdblui,  <Sr  pleno  iurc  fundum  dota- 
lion  polie  vxorcm  contra  proprium  iu-         cranfire  ad  vxorcm  cx  diipofitione 

ramentum  venire  per  id ,  quod  habetur  iuris  ht  l.m  reAw  fjeinredot.,  &  l.fi  quis 

;;;  l.ar::':C:ii!us,&  l.  dc  dir  ff.  dc  p.i[l.  dut.  dovium  vnf.  hinc  iungi  ff.bcati .  Qliamo- 

£x  quo  tamcn  idem  fialdus  NoucUus  bremadca,quscxaducrfodicebantur.y 

aftent ,  q  uod  non  firmctur  talis  aliena-  dicendum  ell ,  quod  quantum  pertinet 

tio  in pr.ciudicium  aliorum habcntium  ad  prxfcns  inftitutum,  &  quantum ad 

intcrciic,videtur  folum  adftrucre>^uod  fa/asi  icgn  ^rsfentis  nominc  alicnatio- 

aAusnonrubfiftat,quamubimpedtacur  iiUiionvemaciUalocatio»quantnmub 

;)dtio  r.uionc  iuraracnti  rcfpcitu  yxoris  diutina ,  cum  iura  voluerint  dumtaxat 

iurantis.  Quamobrempotclldiciinbac  prouidcrc  ,  &  corjfulere  indempitati 

hypothcli,  i]uod  vcl  parenies  poflint  propriecatisadcfkaum,nevxorftibfic 

at^crc,  vcl  ip'..i  vxor  poilitpctcrcrclaxa-  pcriculo  rcnunendi  finc  dotc  ,  quod 

iioncmiuramcnu,vic  uoftca  agcrc,quod  ccrtc  pcriculum  ia  hac  hypothdinon 

fatis  eft  ad  praeftns  inftitucuni .  vigec . 

In  ordinc  ad  fccundam  vidctur  pri-        As5ERTro  XV.  Rcs  mohilcs  traditac 

ma  fironte  dicendum ,  quod,  ncc  potilc  in  doccm  insllimata;  probabiiius  acce-  p 

maricus,vel  vxorad  longum  tempuslo-  dente  vxoris  confenfu  polTunt  alienari  ^^^^^  ^ 

carc,  cum  diutiiu  locatio  habcatur  pro  per  maritum .  Bddus  T^mcUus  de  dote d. 

In  hac  fpccicalicnaiionis  pcrid,quod  fart.J.friuil.i.num,^,,  cr  4,,  Bartolus  i»  confenfa 

hyiMche'  habetur  in  /.i  .§.    >  /  ant  (f.de fuperfieie ,  l.t,m.i9.f.f«iii$jiutrimon. ,  Tetrus  Bar-  vxons 

h  pniTtat      5.1 .  hifitt .loc.n n.sytr.lusnil.qti;  fimHnm  hofainl.fi  Jtjlimatis num.  J^.f.  cod.,Moli-  poffunt 

p.ircntL-;  ^.iMOfi ,  &  qui  proiubitus  cltalienarc  muderitum^t.lib.j.  q.^7.»ttm.j6.,  Re- 

igcrc  ui  ctijun  cenletur  prohibitus  locarc  ad  heUmitik^.iidi.p»t.x.ltb.'i.q.ijm,i%, 

Mm"vH  ic-mpus  B^rtoim  ,  6- B.Mii  pofl  infine,IomttsUllStfmaoSm4itiotee,li:» 

yxor*pe-  ><'prolfMa  ibidemglofa  in  l.codiciUis  $mm,  JJ, 

tererel.-i-  ^'">fi'tutoff,deteg.x.GUif«  it»  dem.i.  it       Raaoeaeirc  poicft , quia textus  ind. 

xationc    reh.  Fcd.  non  alicn.  N  ihilominus  ,  quan-  iJbAia  de  fundo  dotali ,  &  in  d.  l.  vnica  §.  & 

iuratncii.  lum  pcrtinet  ad  praefuis  infticutumar-  eumlcxlulia  C.dcrei  vxor.  aU.  folum  io- 

bitror,poire  maritum  maximi  acceden-  quitur  de  fiindp  douli  inillaprohibi» 

tc  v,>;oris  confcnru  ctiam  ad  longum-,  tioncalicnationis,quod  ,vt  benc  notat 

^     tcmpus  locare  i>jW«J  de  dote  BaWKf  T*(j«f//M»  nonnificummagnomi- 

Poteft  pMrt.-j.prinil.i.num.i^.y  nccadhocrcf-  ftcrio  fiiAum  intelligitur ,  nam,fiVo- 

Jui^^t'^"^   pcxilic  iura  ind.  l.Inliade  fundo  dotali,  &  luiflct  ctiam  r«  mobilcs  comprchendc- 

fcnlu  "    tud.l.vnua%.&  cumlexlulia  Cdereiyxor.  re,potuiflct  tacile  hoccxprimcrc«y.  /.  i . 

vxoris     ''3'  >  cum  dumuxat  intcnderint  in illa  f.fiautem  C.de caduc.  tol.  ,&  c.ad audien- 

liiadiim  prohibiciooe  euiure  detcriorationem  tiam  dedecim. ,  ncc  aliqua  lcx  alitcr  dif- 

doealein_  dotis , feu  fundi  doulis,  qu«  non  poteft  poncns  in  toto  corpore  iuris  repcritur ; 

•d  longu  contingci  c  cx  loia  locationc  ad  longum  Nequc,obcfle potcft  textusin/inrr&«i$. 

I^J^   tcmpus,  cuna  prc(pricus  fcmpcr  intcgra  onmis Qdc  mf  dot.,  vbi  prohibctur con- 

'    fmaneat  in  uuorem  vxoris;  &  Iblum  ftante  fltttrimonb  icm  doulem  pr«- 


niieoari. 
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fcribi  poffc  non  folum  in  prxfcriptionc  rcmancrc  in  fpccicbus,  qux  li  pcrcant, 
decem  t  ▼£!  vigintiannorum ,  quc  ver-  ccdercnc  in  ipHus  damnum  /.  plerunqiie 
fatur  circi  rcs  immobiks,  fed  criam  pr?-    in  princip.  ff.  dc  inr. dot^Lfi^ffUtutis  f, 

fcriptionc  tricnnali  ,qu«  vcrTatur  circa  folut.  mairimon.  

mobilia,exquodeducipoceftfack>|»ro-  Quidver6rentiendumnt,fiipravxar 
hibitionis  quoid  ilicnaiioncm  rcrura    non  confcntirct  tali  alicnationi  ?  tunc  */, 
ctiammobiiiuai,dumaM]ueprohibctur    dicuntaliqui  apud  cundcm  fialdunu.  ^^^^^1^ 
pr^fijipdoquoad ifta» »  ac  quoad  Ula»  ;    Noueilum  ,  quod  alienatio  h&^  vcr  Salt»yvr 
Non,inquam,obeire  poteft>quia  Impc-    virum  fubfiftcrct,  &  dominiu  transrer-  realieiu- 
Soluiriir  rdiotindM$nr^m^jieiiired9tuim,Coluca    retur in cmpcorcm, cifct camen  rcuoca-  rec,tene- 
r ir^o  op-  voluit  in  £ittweai  mulierts  prohibcrc    bilis  per  eandem  vxorem  «rawlato  po-  rtt  .alie- 
polit.1     praBfcriptioncm ,  ne  currcret  aducrfus    ftca  ineandcmplcnodominiopoftfolu-  n*f'o>""" 
^JJ^    *  ipfam,  cum  mod6  ipfi  compctat  adio«    tum  matrimoiuum,  acquc  ita  fcntit  ^^^^^^i' 
cumhoceflrecetdemvaldenoxium>cam  BartolMsinl.i,f.folMt.nuurim,€piodw»a^^^ 
rcm  ipfam  per  praffcriptionem  amittc-    improbabileclic  exiftimo.  le. 
ret  j  perhoc  tamcn  nonabftulitpotefta-      AssbrtioXVI.  Si  danisftaerit  in  do- 
tem  alieaandi ,  cum  ulc  prxiudicium    tem  grex  animaliumina;ftimanuj&  ali- 
non  euenlret ;  fuccederet  enim  loco  rei    qua  perierint  capica  eiufdem  grcgis ,  tot  62 
prettum  eiufdem;  vnde  hic  aduerten-    uintfubftituenda  ex  fistibus,  qui  tunc  Qnid  fefi 
dum  eft ,  quod  antiquitus  non  potcrac   annt| vel  iropofterum  nafcentur ,  quoc  t  cndum^ 
currere  prsefcriptioaduerfus  mulicrem,    pericrint  ad  (eruandum  intcgrum  firc- 
cum  eidem  non  competeret  conftante    gcm,  rcliquiver6,qui  fupcrmntaain-  ^.uotr.x" 
matrimonio  aftio,  fcd  foli  marito  pcr    icgritatcm  gregis  iam  prglhtijtanquam  j,^  ja^ 
textum  n»  IJote  ancUlam  C,  dc  rei  vendi'    icuGtus  fpcaabunt  ad  maritum .         docem . 
€M. ,  cnm  autem  niod6oriatiir  talit  ae-      Mdueor  potiflimum  ex  di^ficionej 
tio  mulicri  pro  rcbus  dotalibusgcncra-    iuris  in  l.plcrumquc  verf.ftc  tamcnff.  rfc_» 
lit^r,&  fic  cciam  pro  mobilibus,iacoIm-    iwre  dot. ,  vbi  fic  lcgitur  Sic  tamenvt  fitp' 
peraeor  ad  confulendum  eius  indemni-   p/m  proprietatem  priat  itpmeat ,  &  fnm- 
taci  prohibuic  conflantc  matrimonio    mifjis  oliqHibm  inlocwndemortmrwncapi- 
prxfcriptioncm  aducrfus  ipfum .  tma  ex  iam  natiSfreftdtmm  in  frafiibits  ma- 

Hic  oritur  difficulus  «  an  ea »  quae    ritm  haheitt,  ^tti  frnSiis  dMis  ad eim  perti- 
dicuntur  in  hac  aficrcione ,  proccdanc    nmt ;  atquc  in  hoc  apparct  cflc  fpccialS 
tancum  quoad  rcs  mobilcs,q  uae  fcruan-    diipofuioncm  quoad  hunc  cafum ,  nam 
doferuari non polfunt,anetiamquoad  .inreliqais refiuemobiU,  fiue  immobili 
gjjmji     pretiofas,qu(^  rcru.iiulo  feruariponunt?    pcrcuntc  inpartcnonrepcricurdifpofi-  Iara,& 
fint  res  AgitdcliacdiihculutcJatc  JS4i«//*i  ^<p-    tum,quodinaritusexfructibus  rcipcr-  ^*^'??? 
pmioGr,  uetUtt traS.de dottfart.j.  fritulcg.i.n.y   maacnri» teoeatur  fupplcrc  dcfcftum.^  ^Sa- 
qit«6r—  verf  potefl  tamm  d^it^ai .  Probabilius    rei,quae in  partc  depcriit ,  fcd  damnum 
wtdo     fcntiOjde  confenfu  vxoris  poHc  maricum    abfolute  pertinci  ad  vxorcm.  Ratjoncm 
huiufmodircsalicnarc.  Inhocarbitror    huius  diipofitionis  particularis  quoad 
f'"*^  aflentiri  eundcm  Bddum  V^Unm  loe,    grcgcm  animalium  cam  arbitror  cff^, 
cit. ,  &  in  hoc  intercedit  dilcrimen  in-   quia ,  ex  quo  oriuntur  animalia  ciufde 
ter res  immobilcs, mobilcs prcciofas,qu9   generis, cll  praefumptio  voiuntatis  con* 
fcruando  fcruari  po&unt ,  &  res  mooi-    trahentiumj  quod  grcx  inccgcr  confcr- 
les ,  quae  feruando  fcruari  non  poflunt,    uctur  in  fiiuorem  dantis ,  &  rcguiarit^r 
quod  primae  pcr  maritum ,  ncc  dc  con-    Domini  eorundcm  grcgum  ad  cofdem       .  [ 
lcnfu  vxoris  pofrunc  alicnari .  Scc|,ip4e   conferuandosj cum  diecim  folcant defi- 
non  poOint  alicnari  fine  vxoris  ceiidbl-  ccre,aflblenccaHtircznafiauibusfup- 
fu  .  Tcrcia:  vero  poifinc  ctiam  fincvxo-    pkrc ,  cxtcroquideficerens.bieiuteni» 
ris  confcnfu  .  Racionem  ex  co  dcducQ»   poce  ia.^um . 

qu  ia  cexcus  in  d.  l.  laUa  de  fimdo  dottMi^      Assuvio  X  VII.  Quando  res  tradicaB     <f  | 

ind.l.  vnica  S . ,  6" cum  lcx luli.i  [oi,  dc  rci    funt  insftimatx  in  dotem,  fi  contigcrit  '  Maricat 
tMTor.d^.  loquunturdumtaxacdcrcbus   casdefioere>veliictenocari«maritus  te-  quoad  , 
immobilibus,vndinon  videturjE»cie»>  neeornonfblum  ei  doIo,&coIpalata,  |^ 
da  extenfio  ctiam  ad  res  mobilcs ,  pcr    fcd  eiiam  ex  kui ,  non  t.itncii  Icuiifima. 
(upradiOa ;  cx  alia  parte ,  quod  tiia^   loaimes .4ngeUu  Btjfuu  traH.  de  dote  c.  16.  ^  lag^jjg 
.  ftsreducaaeuriirpecuniam,noiifoltM|   mmi.^8., ocin  hoc  arbitroromnes  af-  /init,noo 
poteft  cffe  proficuumcidcm  marito,fed    &ntiri.  t.imc.ite- 
^uam  ipfi  viorifCUHunagis  mtcrfit  m|^      Ratio  ex  eo  deducitur>  quia  contra-  uilCma . 
Ittn  peeuniam  reddi ,  qus amod6  fiU  ftos docaliseft exiIliscontrafttbus>qui 
pcrirc  non  potcfl  per  tcxtum  //;  l.in  crn~    fi|nt  in  vtriufq;  contrahentis  fa uorcm  , 
H^if.fi  (crt.i^taffir.^^asMd0XpjgfA  ^uandoquidem.ex eodem vtcrque  roct- 
sutt9t>  S  pit 
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pit  commodum  ,  &  incommodum ,  fi 
cnim  vxor  incommodum  patitur  in  fo- 
lucione  dotis,commodum  rccipicquoad 
alimcnta ,  aliaquc  necdlaria,  qu«e  te- 
nciur  raaritus  prieftarc ,  &  fi  maritus 
commodum  rccipit  in  acccptionedocis, 
incommodu  patitur  in  fuflinendis  onc- 
ribus  matrimoni  j,  crgo,  fi  res  dotal  is  pc- 
rcat,  vcl  dctcrioretur ,  dc  illo  pcriculo, 
&  decerioratione  maritus  tenebicur ,  fi 

{)cr  dolum,&cu!pam  latam,&ctiam_> 
cucra  dcfecerii,  non  autero,  fi  dcfccc- 
rit  pcr  lcuiiilraam  .  Confequcntia  pro- 
bamr  cx  vulgato  difcrimine ,  quod  in- 
terccdit  intcrconcraftus,qui  funcfolum 
in  commoditacem  rccipiencis  ,&  illos, 
qui  funt  in  commoditacera  folum  confc- 
rcntis,&  iJlos,  qui  func  in  commodura 
vcriufquc  i  nara  illi,  qui  func  (olum  in 
coramo4itatcrccipiencis,obligantctiam 
de  culpa  lcui(nma,illi,qui  in  vtiiitatcra 
folum  dantis/>bligantfolum  dc  culpa-> 
Jaia,&^raui  recipicntcm;  illivcr6,qui 
ccdunc  m  vtriufquc  commodum ,  obii- 
gantnon  folum  dc  iata,graui,fcdctiam 
dc  lcui ,  non  autcin  dc  lcuiinraa . 

Solum  difficultas  aliqua  hic  oritur  , 
an,fimaricus  dcfcccrit  culpa,  velgraui, 
vcl  lcui  in  cuftodia  rci  dotalis,  rationc 
cuiusvcl  res  ipfa  in  totum  pcricrit,vcl 
in  parte  fucrit  dcceriorata.compcnfatio 

fiercundem  facicnda  fit  ad  ratamva- 
oris,qucm  rcs  habcbat, quando  fuic 
tradita ,  an  remad  ratamvaloris,qucm 
rcs  habebat,quando  pcrijt>vcl  fuitdc- 
reriorau,an  undcm  ad  ratam  valoris, 
quem  fuiHct  habitura  pro  tcmporc  re- 
llitutionis  ciufdem  dotis.*  Rclpondco, 
probabilius  folum  tcncri  ad  ratara  va- 
loris,qucmrcs  fuiticthabitura  protcm- 
porc  rcilitutionis .  lodimcs  ^ngchs  Bofflus 
traU.  de  dote  c.  16.  «««.58.  Ratio  cx  co 
dcducitur,quia,fi  nuilaculpa  mariti 
mtcrcclicrit  ,&  rcs  doulis  in  valorc  dc- 
crcuiikt,vcl  dctcrior  facla  fuilfct,  non 
tencrirtur  maritus  illam  rcftuucre  ,  nili 
fccundum  valorcm  ,quem  tunc  habct , 
&  decrcmcntum , fi quod  habucrit,cliet 
imputandum  vxori ,  tanquam  DominJE 
illius  rci ,  crg6,fi  cx  aliqua culpa  mariti 
rcs  pcrierit.vel  dctcnor  fa<fu  fucrit,non 
tencbiiur  illam  rcm  rdlitucrc  ,  nifi  fe- 
cundum  sftimationcm  ,  quam  rcsha- 
buillet  pro  tcmpore,quo  difloluto  ma- 
trimonio  clfct  rcftituenda  ,  nam  aliud 
decrcmentum,quod  res  habct  indepcn- 
dcntcr  a  culpa  mariti ,  ccdit  vxori ,  non 
eidem  raarito,  exquibus  potcftdeduci, 
quod ,  fi  rcs  dupkx  dccrcmcntum  ha- 
buillct,aliud  cx  culpa  marici ,  aliud  a 
cafu,  &  finc  iplius  cuipa  non  tcncatur 
maritus,  nili  ad  dccrcmcntum  culpx  ^ 


non  autcm  ad  dccrcmcntum  cafus . 

Hacc  proccdunt  attcnta  prxcis^  na-    (J  j 
turacontraAus docalis, nam,fialiquod  Extante 
paftum  inccruencrit ,  rationccuiusma-  p^^Qto  , 
ricus  obligarccur  dc  quocunquc  cafu  ,  quodm* 
ccrcum  cft ,  quod  tunc  ccncrctur  cciam  ritus  te- 
dcculpa  leuiinraa  pcr  tcxcu/n  l.fi  inter,  neaturad 
&ibi  commmitir  DD.  C.  de  iwre  dot. ,  ncc 
talc  paftum  dcftrucrct  naturam  dotis  ^^c^^enlr 
in«ftimat«  fine  vcnditionc,  proiJt  habc-  «iam  cle 
tur  in  l.  Tomfmius  ff.  de  paQ.dotalib. ,  &  culp.i  Ie« 
doccnt  CoarHuias  praS.  ifq.  c.i8,  nitm.^. ,  uiflinw. 
Molim  de  iuft.,  &  iur.  traS.x.  difp.^i6. 
num  .17.1»  fin. ,  Rebelius  de  oblig.  luft .  part. 
X. /jfc.y.^.x.  »«m.x5.,hocquc  nosalibi 
docuimus,diccntcs  polTc  confiftcrc  con- 
tradtum  focicutis,  non obftantc,  quod 
altcr  ex  focijs  affumplcrit  in  fe  periculii 
rci  craditac  in  focietatcm, illamquc  aflc- 
curaucric .  In  hac  hypothcfi  ,  11  rcs  pc- 
ricrit ,  vcl  rcs  dctcrior  cftc^la  fucrit ,  te- 
ncbitur  maritus  non  ad  xftimationcm, 
quara  res  fuiflct  habitura  pro  tcmpore 
rcftitutionis ,  fcd  ad  illan.i ,  quam  rcs 
habu i t,  quando  primo  fuit  tradita,quia 
cx  quo  maritus  fc  obligauit  ad  qucm- 
cunquccafum,  fe  obligauitctiam  ad 
defi:ilum  aeftimationis,  vt  notat  loanncs 
..yf/flfp/w  Bojjius  traS. de  dotec.i6. «/<»». 5p, 
pcr  tcxtum  in  d.  l.  fi  inter(^.  de  iuredot. 

Quidvcru  fcnticndum  fit,  fi  nuUum 
huiufmodi  pa<ftum  intcrccflcrit ,  &  rcs 
dcccrior  fa<ila  eflct,&  nonconftarct.an 
cx  culpa  manti  eflfet  deterioraia  ,  an., 
vcrocafu ,  an  fcilicec  cunc  ad  maritum 
fpc<flet  onus  probandi,quod  finc  ipfius 
culpa  fucritdctcrior  cffc(fta ,  an  veroad 
vxorcm ,  quod  ciufdem  mariti  culpa_. 
fueric  dcteriorata .» Res  cft  valdc  dubia, 
nam  cx  vna  partc  poicft  cffc  non  incfii- 
cax  pra;rumptio,  quod  cx  vfu  abfque-» 
aliqua  culpa  fucrit  vcl  in  toto ,  vci  in_. 
partc  confumpu  ;  cx  alia  partc,  cuni_, 
ipic  maritusfitcuftos,&:adminiftrator, 
vidctur  in  ipfum  rcfundi  onus  proban- 
di,  vt  fpccialitcr  vidctur  fcntirc  Gonux. 
ad  /.50.  Tauri  nnm.^^.  in  princip. ,  Motina 
de  iuft.  ,& iHr.tra£l.z.difput.t^z6.  nitm.^. 
/H/f»c,quibus  adhsrcrc  vidctur  loun- 
ncs  ^n^elus  Boffius  tra£i.  dc  dotc  cap.  1 6.  (jj,bio, 
nHm.6o.  in  fine  ,  Ex  praefumptionibus  3^  resp^ 
fccundum  contingcntias  hanc  difficul-  r,erit  tx 
tatcm  dirimcndain exiftimo, qu(f,  fi  cfli-  culpAina 
catioresfucrint  in fauorcm mariti,tran-  riti,.inve 
sfundcnt  onus  probandi  in  vxorem  ,  fi  rycifudi 
vcr6  cfticatiorcs  in  tauorcmvxoris,onus  ^ 
contrarium  transfundent  in  maritum ;  circum- 
quod  fi  fucrint  squalcs  pro  vtraquc-^  ftantijs. 
partc,  rcm  dirimcmdam  arbicrarcr  pcr 
diuifioncm  pro  qualitatc  dubij. 

AssERTioXVIIl.  Si  indotcm  rcstra- 
dita:  fucriut  ina:ftimata: ,  fru<^us  pcn- 

dcntcs 
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dcntes  poft  rolucum  aucrimoniumrunt  rituradeucnerit  quancius  pro  illis  inj 

intervxoremy&naricimiyfeadiisIuB'  dotem,  vfiquegaudeatinordineadiU 

Sirestr.r  rcdes  diuidendi  ad  ratamtcmporis  vni-  lam  quantitatcm  ill.i  annali  dilatione 

ditx  linc  f^^rmis ,  fi  vero  traditx  f ucrint xAimatas  per  texcum  in  l.fi cumf»ndus  emnamis  /f. 

inxftiniA  seftimatione  facicnce  venditioncm ,  fru~  «r  htr.  (ht. ,  adieoqiie  eciam  gaodeat , 

tfim&as  &US  abrolutcpcrtincntadmaritum,  Ita  quandofiiiuittscidem  cradicus  cftasfti- 


tes  poft 
foluctim 
nurrimo 
niii  iunc 
diitidfla-. 
di  inter 
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quoad  primam  partcm  Bartolus  iu  l.  di- 
ttortia  f.film.miitim.,MdbM  defrimtg^ 

lih  J .  c.x  t .  ««7».  I , ,  Vetrui  Bjrbofa  in  d.  l.  fi 
i^imMis  num.ix.verf.fuo  fit  ff.folut.ma- 
trim. ,  J(WWJ  ^KgrtmB^^  traB.  de  iote 
c.  i6.  num.^^.,  quoad  fccundam  ijdcm 
Boffius ,  Vetrus  Barbofa  ^  &  Molitu  loc.  cit., 
Cephdus  cwi^tS.  U^n.  lib.  i . 
Vrlmi  p.irscxprcrsccolligiturcxCcxtu 
teojporis     l.vmca.  §.  cum  aui  cx  Jiipuiatu  ^od.  de  rei 
ynmt^  vxor.         l.Miortio  ff.  folut.  nutrim.  t 
ncc  incongrua  rationc  hoc  decernitur, 
quandoquidcm  maricusproaliquapar- 
te  illius  anni ,  quo  fiiie  diflbl  utum  ma- 
trimonium.fuflmuit onera  eiurdcm,er- 
gu  pio  illa  partc  cidcm  debentur  frudlits 
cocrcfpondenccs  illiusfiindi  docalis;va- 
d^fCum  c  conuerfo  pro  alia  anni  partc 
oncra  non  fufticucritynccdcbccgaude- 
re  frucliibus  jqiiiooQOQdiiiuiirperoidf- 
nem  ad  illa  onera 


matione  £iciente  vcnditioncm  ^  ftatiq^ 
impugnaberis ,  quia  in  hypochcfi  ance- 
cedcntis,  cum  data  fitqu.mtitas  immc- 
diatc  iudotem,conucnirctur ,  vc  mari- 
tus,  incafu  va«&coafeqiKDCiaB  coau^ 
nirQCur,  vt  cxtrancuscmptorf  qtlibd»aa 
pottit  rubliikrc,tu  cogita  . 

PRiBNOTlO  XVIII. 

Dilciuncur  nonnuUi  ca(i» » in  qtnbitt 

poteft  cfsc  dubium  ,  an  jeftimatio 
facat  vcndicioncni,nccne . 

S  FM  M  URI  rM, 

jlrtiaAiexamituaidicircatittdam,!^ 
Exantiquo  inflrumento  dntdi,  qnoresfue' 
runt  tradita  4^imat4e,arguuntur  bdt  tr*- 
dit4s  cum  0lUmmimK  fmimu  vmUH»- 


6% 
Si  Ciadt- 
IX  finc 

zftiin.itz 
pertinent 
nmplict- 
cer  ad 


Sccunda  pars  liquec  ex  codem  textti  f^i  m»  em^aret  de  fciutione i^imatimdt, 
in  l.vnica  §.  cumqnc  r.v  Hipulatu  C.  de  rei        maritusdeberetdocere  detalifolutione.j. 

vxer.  a8. ,  nec  hoc  eciam  incongrua  ra-  Si  i»  inflrumetao  dotali  data  fuerint  prddia 
tione  deeemitur ,  cum  Amdus  dotalis  ^imata ,  &marititt  reccpcrit  pro fe,  & 
plcno  iurc  pcrtincac  ad  marituin  ,  &  fuis  hxrcdibmfntfnmimtiarmmt»  veih 
tunc  iblum  vcnic  in  obligatione  aeftima-       dita  .4. 

tio;  Quod^-fi  dixerisyquod  looo,&  fisScrO  jluaida  boc  moi»  iata  funt^ebetmr  4$miM 

fruauum  talis  fundi  debcantur  faltem       direBo  laudemiimt ,  fi  fit  bmm  Mffrjp- 

ad  racam  ccmpons  vniformis  fru^us       tbeutica.  5. 

«ftiiiiatioois  i  tuncrerpondebo,  quodti!  Seem,fi  tradira  fiierhithmSHmata.  6. 

maritus  fucritinmora  illam  xrtimatio-  yCJ}imario  rerum  dot.-J.ium  cim  mmtione 


nem  rcfticuendi ,  quamuis  fruausrcfti- 
luere  nonccncatury  cum  illospcrcepe- 

rit,\  c  Dominus,ccncaturtamen  advfu- 
ras  dclfunauonis  non  rcftitucie  pro  fru- 
Auum,quos  rcccpic,quancicatc  pcr  cex- 
tum  in  l.cm-ahit  Cjc  aB.empt. ,  Barbofa  in 
d,l.fiaiiimatis  num.i 5.  inpniuip.ff.folut. 
matrim.,ti\iioc  racioncaBqualitacis  intcr 
coniugcs  lcruand.^ ;  Ncc  obcfsc  potcft, 
iidicatur ,  quod  maritus  m  ordinc  ad 
dotem  ^icuendam  habeac  priuile- 
giumdilationis  annalis  percexcum  in  l. 
tmica^.exaSioCjlereivyor.ati.  Non,  in- 
quam,  obzCx  poccft,  quia,vc  benc  nocac 


prctiffacit  vcnditioncm,qujmims  resnon 
ftntfr^emes.  j. 

Siresfic  gjlimata  fnerit  immobilis,  ^affi' 
gnatacum  claufula  conjiituti,  &  pericrit 
aate  traditioncm,pertu  marito.  8, 

Si  Affip'.atio  faSa  fucrit  in  confpeQii  einf- 
dem  rei ,  mtelligitur  ejfe  cum  translatione 
fefieffionis.  9. 

Dominiumreidotalis  immobilis  intelligitur 
fiifficientir  translatum  in  maritum  ex 

po^ffionemex  tnnc.  10. 
FaBa  promifftonc  dotis  in  certa  quantitate, 
fi  po/lea  tradatur  fpecies  marito ,  iatelti' 
gitur  fafla  venditio  eiufdem  fpeciei  .11. 


j9aimes^ngelusBo(lius  traS.dcdotedx.i6. 

Sohitio  num.^j.  maricus  in  ordine  ad  illam  ;fti-  'Hpmen  debitoris  datum  indotem  fro  certa 

COW.X-  nucioQemnoa€oaip«tatur»vtmaricus,  ipitatttate  iatMgititr  dmm  bn  ftiif 

tcd  unquam  cxcrancus  emptor  ,  qui  tum .  ii. 

propcerca ,  fi  conucniacur  pro  illa,noa  Idem  inteUige,  ft  fa&a  fucritpromiffio  certa 


corom. 


potcft  gaudcrc  iUo  priuilegioillius  di- 
lacionis  aanalis  arg.  l.  liefennius  in  prin- 
cip.  jf.  de  reHdicata.  Quod  ,  fi  vrgeas, 
quod  ,  fi  rcs  immobilcs  fucrint  fcruatis 
fa>kmnitaubu»iiiriiaiiwiaBBi& adma- 


mmatitatis,  &ptfiea  ^egaatiim  1 

debitoris.  15. 
Et  fic  transfcruHtur  in  maritim  mnfVmm 

a^iones  vtiles,fed  etiam  dire£ia .  14. 
Si  flMW»  dibit9ris  &t  fimpUdtir  datum  ia 


JDigitized  by  Google 


140        Contradus  XVL 


i9tm  fm  dia  expreffione ,  ime^itm  mcn  debitoris,intdligatur  datum  aefti« 

datmhufiimatm.  15.  matum  acftimatione  faciente  vcnditio 

Hi  nuritus  ante  contraStm  matritnonium  ncra  .  Scxtus ,  an,fi  ininftrumcnto  do- 

meptanerit  mme»  debUoris  4tfiimatMm  tali  diftum  fUeric,  quod  pars  dcbcac 

^imatioHe  faeiente  veniitimem  fdeas  folui  in  rebus  foli ,  incclli|arar  «ftima- 

debitorem  non  e(Je  foluendo  obligatitr  fo-  tio  faccre  vcndicioncm .  Septimus,an,fi 

Uto  matrimonio  ai  iliw  i^imatimtm  maricusacccpcritpecuniamA^uiiduia 

TtfiitMenim .  16.  docem,&  pro  refticucione  pmiaiKjObU- 

Si  acceptaritconjlantematrimoruo  fciensde-  gauci  it  bona  fua  ,pro  reftitucionc  vcr6 

bitwem  nm  ^  fUmndOf  H9  obl%am  ad  f undi  nUiii  diMriCjCcnfiaitur  ipTe  itiftv 

fflmi^immimiem.  ly.  dtudan»fftbanis{fttinatic»ie£ickftr 

Si  in  inflrumento  dotis  diClum  fuerit ,  quod  tc  vcnditioncm ,  an  vcru  ipfc  rcmancat 

farsfolui  debeat  i»  rebm  foU  tm  iateUi-  dotalis.  O^uuSf  an»  u  m^ritus  accepe-  - 

gitur  fada  'mniith .  1I.  litfbndum  «lUimtuin  In dotemycum- 

Maritus  accefta  in  dote  pccunia  ,  &  fimul  quc  rcduxcrit  ad  culturam  ,  vel  alias 

fundo  ,/i  pro  fecunia  cauerit,  &  non  pro  mclioraucric^  dcclaraucric  lc  fumpcus 

fnnio^n prafmitur ,  ^fuod  fmdus  fnerit  fedflecx  frttdtbiis  bonorum  vxoris  in^ 

veniitus  ,  19.  cultura  ,  &:mcliorationc  ,  intclligatur 

SinMritHsittdotemfundum^iiMtmrete''  illa  sefiiinacio  fundi  cilc  cum  aiicuatiOr 

ferit ,  emtfnemelieratieritciimiedara'  ne,  fcu  vendicione.>Nonus,  quidiiam  fit 

tione  ,  ijwi  cxpenfus  feccritcx  fruUihus  praifumcndum  in  d  u  b io ,  aa  gftinHatiO 

bonorm  ewfdemmuUeris^iUefiiiidnfnoH  ticiatvcnditioncm^ccuci* 

a'ftm  ipft  veaiitHi ,  to.  Assbrtio  I.  Si  in  inftrumencodotali 

f9j  antjlimatio  fcccrit venditionem  ,  antiquitus  celcbrJto  diiTkum  fucrit,  rcs  _ 

-,  wttm^xcome&msargucndumefi.xi.  docalesdausfuulcmjnto £cUmiatas,6c  i„. 

PUhoh  fuppctnm  miHM^4t,  pro  «cgatim  maritus  eafdem  ex  longo  tcmpore  po^-  ^ 

VmHfim^firi^kmaiiim^*  lU  deat,pra:fumptiacll,quodc.isacccpcrit  douh  ar 

««ftimacionc  iacicncc  vcaditioncm  Mer-  guitur 

QVamttisliffciiiateriaTidcatur  ple-  linmieritiimipt.lA.j. if.^j.nm.  15.,  &  mstn^ 

nidi^cfta  in  pluribus  cafibus ,  dc  ft;qtf.,Bartolus ,  &  bMus  in  l.fi  m^tcr  C,  2L™ 

^quibus  iate  egimus  tom.  8.  fub  commm,  diuid.,  Mafcardus  deprobat.  concl. 

tlt,ierefiitHtimt,frmiot.9.immAi,  ai  6i9.mHi$.7.,& fcqti.,i6HHHe$^HgelHs  Bof-  ^ 

^n.,  vt  etiam  innuimus  in  principio  prae-  fiHS  traB,  de  dote  c.  1 6.  num,  7.  djtioofc  * 

cedcncispraBaocicmisjnc  camcn  aliquid  ^  Racio  ex  codeducicur>  quia  illa  an- 

inhocgenere  praBcereamuS)  quod  mo-  tiquitas  tcmporis  cum  oontmuata  pof> 

ralis  foTcrtia  non  pcrcurrat,placct  plu-  feilionc  inducit  cfRcaccm  prajfmnptio- 

resalto» cafusprc^nerei 6c diluercjin  nem,  quod  maricusillis  bunis gaudcac 

3uibus  pQceft  mefit6,  &  ratioiiabllicftr  cum  plenodominio ,  &  iufto  ciculoim- 

ubitari,  an  contincantur  inccr  cafus ,  portantc  vcrumdominium,poiiffimum, 

inquibus  asliiniatio  facit  vcnditioncm,  li  fucric  diiioiutum  nuerimoniumj  6e 

an  vcr6  ab  illis  cxcludancur .  illa  bona  cranfierint  in  hacredcs  mariti 

Primusigiturcafus,dcquohicdifpu-  fcicntc,&noncontradiccntc  \xorc,  fcu 

ubicur,  cric, an,  ii in milrumentodotali  cius  haeredibus ,  ergo  cnc  cciam  ctficax  , 

dc  anciquo  celebraco  dicatur  rcs  doca-  {Mr«fumpcio,quod  illa  titulo  cmptionis 

I      lcs  fuiffctradicas  maritoaBftimatasnul-  tranficrint  ineundcm  maritum  ;&liccc 

Articuli  la  alia  fadka mentionc^incclligatur ,  fcu  dicatur,  quod ,  quando  rcs  dotalcs  tra- 

«x.ami-    praefumenda  fit  fa^avtnditio .  Sccun-  dunturacltimat^fincvllameniionc  pr?- 

°^    h'  fi  in  inftrumento  dotalidi-  tij,non  intelligatur  fa^ta  vlla  vcnditio, 

Smhim^  ^""^  '^^'         raaricusacccpitmdo-  proutlate  doccuc  Couruuijs praH.qa.d.  Anttqm- 

^*"^  •  tem  prjcdia  asftimatapro  ft,  6C  fuis  hae-  c.xi.num,7.iupriHcipio ,  Tetrus  Barbofa  in  ' " 

rcdibus,intelligaturmdu^la  vcnditio,  d.l.fi xflimatis num.i.ff.fo!ut.matrimoH.,  §°,"jn'a 

nccoc. Tcrtius ,  an  «ftimatio rerum do-  Mantica  de  tacit., & mbig.conuent.lib, ix.  ponelTo 

taliw  fiKiac  tacitam  venditiQacnu ,  r/r.i8.  num. x%. ,  fmitamU  dc  paa.nupt.  inducic 

Cttam  fi  rcs  xftimataenon  fucrinc  prsc-  climf.  %.glof.  8.  part.  ij.mnn.d.,  &  jx. ;  prjcfum- 


fcntes .  Quartus ,  an  fitpr»fumcndum   fallit taracn , quando  antiquitas tcmpo-  ptionwn 
provenditionc,quandoaprincipio fuit    ris^fitdiutinapolicifioinicruenit,  quia  P"* 
promilTa  in  dotcm  pecunia  in  ccrca  qua.   tunc  facic  pr«lurocrc  pro  vera  tra  nsla-  * 


titacc ,  &  cum  deinde pro  tempore con-  tionc donjmii,adcoque  pro  vcnditionc 

uento  ad  folutionem  non  effet  parata  vt  DD.  omncs  alkjiat:  in  alTcrtionc. 

SuniaidiltticA  in  iacisCaaiuncm  fuih      Scd  qu  id  diccnduin  crit  in  di^  hy- 

)apftimtai.Ql|mtus,  an,  fi  per  vxo-  pothefi ,  vbi  non  conftaret  de  fiitntiniie 

teqjiiiBiiB  teic  muiioiodQCEm  oo-  «ftiMum^^ 
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citus,  vel eiusiixrcdes  dcbcant doccre   biuq.^a. Rauo prin)<eBartisexcodedu- 
3     de  cili  lblniioQe,iufi  cancuin  temporii  dtaf}  quia  ex  aUenatiombasiurttaiiT 

Vhi  non  ^fanficricquo  inducaturlegitinupra;-    phyteuthici  f.i<ftis  pcr  cmphythcucacn-» 
coalUrec  iumpcio  roluitonis .  lUcio  primaeparcis   domino  dirc<^o  dcbccur  laudemiunu» 
«le  lblu>  eft,quia  vxor  habet  fiindatamintentio»  vbi  illci inquein  tramfertur}  non  com^ 
nem  ,  vcl  fbrtc  ctiam  eiushacredcs  in_,    prxhendatur  in  inueftitura  per  vulga- 
crcdito  dotali»  ergo  maricusyvbi  non   tii&ma  iurai  fed  Quando  tiadunnir  in 
SStS  cooftat  derQlutione,debebitdeeadeai  dotem  prsdia  wUoiata  «ftinwtioiKji 
<loeci«    doccre .  Ratio  cft ,  quia  longus  traiflus    facientc  vcnditioncm,propric  ca  praedia- 
4t  nU  tempons  fufficiens  cft  ad  induccndam   aliciiantur  quoad  lus  cmphychcuticu  , 
l<Aitio>  pneiumpdoncm  iblution»  inoliitoni-  ers&veri  requiriturlaudemram  domi- 
<w«  '  .  nibus,ergo,vbihoctcmpusintcrucnerit,    nodirccto  perrolucndum  ;  cumiiiHoc 
l         lubebuntinaritus,vclciashxrcdes,quo   h»c  alicnatio  ex  caufa  dotis  non  iic  fe- 
■  po(&ncexcipereaduerrusaAionemvxo<  tcemendaabalijsalicnationibusiurium 
ris ,  vcl  cius  hEercdum ,  &  tra  nsfunderc    empbythcuticorum;  Neauedicas  cx  ijs, 
in  cofdcm  onus  probandi ,  quod  non^    qua;  docuimus  tom, i ,  fiA  tit.  Contrdluf 
fucric  £i^lblutio ,  &cifdcmnon  pto-   U^Mtmfkyt.t&ceiifih.fr^oMt.j^Wkto,*  ris  SjhyT 
bantibus  erunt  a  pctitis  abfolucndi .       quod,quandodominiumvtiIe  transfcr-  theutici 
AssERTio  II.  S(  in  inftrumcAto  do-   tur  ex  caufa  dotandi  filiam  ,  non  dc-  exc.iur;i^ 
/^.    tali  «Uftum  liierit ,  quod  tradiia  fint   b«itur  doinino  dtredo  laudemium_.y  doc;s.-ib 
ftnjmcnl  P^'^  vxorcm  prafdiaxltimata,  qux  m.i-    prout  notat  ctiamB^fo/«J  in  l.  6-iJrb  ff',  ^'P  ^»''*- 
co  dociUt  '^*^"*  acccpit  pro  fe ,  &  fuis  harredibus,    dc  condit.furt.,  c^uu  hoc  dcbctur  dura-  Ljji*^!^, 
di^m   probabilius  cH ,  quod  fa^a  fuerit  ven^   taxacexaliettatiofievolunuria  ,  non-. 
fiierits    ditio ,  feu  quod  illa  xllim.uio  inducat    autem  ex  ncceflaria ,  qualis  cft  illa  do- 
quad  tn  pr^fumptionem  vcnditiomst  oincHiconf.    candi  filiam;Concra  cmm  impugnabc- 
dica  linc  i^.nnm.ix.Ub.i,,  'Hftta,  co»f.6jo.m.i.    ris,quia  ea,qufe  ibi  dicuncur,  vclpro- 
vcrfz.  ,  Rolandus  canf.fa^MaKtieade  ta-    cedunc  tancum,  quando  ilia  booa  cm- 
ec  •m^ril  ^'t  t&ambis.ioni4ent.^.t%.tit.tX.n.iz.,    phythcucica  non traduntur  sefttmata^ 
^         Francifcus  Malnms  dc  ritunupr.  lib.^.tf.')^.    jeltimationc  facienic  venditioncm,  & 
peric  pro  num.      ,  laatuies  .At^elus  Bo^  de  dote    pcr  hoc  conhrmacur  fccuoda  pars  deci- 
le,  8c  hiis  c.  1 6.  nwn.S.  iufin.  nonis  noftrae,  vel  procedunt  dumtaxat, 

b«redi-.  Ratio  cx  co  dcducitur,  quia,cum  ex  quado  fcilicct  huiufmodi  bona  transfc- 
DDs  prz-  gencf c  fuo  rcs  docales  foluco  matrimo-  |-un(ur  in  doccm  cx  ncceiUcate  y  cuniL> 
pro  ven.  '^'^  Kdire  debeant  ad  vxorem ,  ve)  ad  aliundi  non  habeacur ,  quo  filiai>oiSt 
jffiqy,'  cum,  qui  cas  fibircddi  adrtipul.itus  eft    dotari,  &  iuxta  hunc  fcnfum  proccdic 

per  ccxcuni  mljdos  k  Tatrc  C.foiut.matri'    £artolus  loc, (it,  Racio  fccund^e partis  ex  6 
HMM.  ex  co ,  quod  maritos  contra  natu-   eo  deducitur»qtiia,quando  hona  Hla^  Sems ,  fi 
ram  ciufdcmdocis  adftipulatus  fiteas    traduntur  inaemraata ,  vel  a.'ftiniata  ca  tndita-. 
fibi  acquiri,  6c  crauiire  debcrc  titulo,    aBflimatione,  qua:non  £icit  venditione  fucrinc 
quo  ip{e  gaudet,  ad  haeredes,  manifefle    ad  effcAum  folummod6  icieiKli  valore  in^'^''**" 
conijcitur  ,  quotl  intcndcrit  plcno  iure    rei,non  adcil  propric,  &  verc  alicnatio, 
acquircrc ,  vc  egvcgic  nocac  Maiiticd  d,    cum  dominium  adhuc  rcmancac  penes 
Ub.  t  X.  tit.rH.  num.  1 1. ,  crgo  praefumcn-    filiaaicoinprehenfam  in  inucfticura  Pa- 
duscft,  quod  acquificrit  titulo  iuito    tris  per  ea,qu2B  latc  fupra  pi"obauimus, 
cmptioois,  adcoquc , quod  illa  xftima-    quod  ncrapc  res  dotalcs ,  quaado  con- 
ciofeceritvcnditioncm.  jertiotur  inKftimatg,  vel  aeftimatae  ea_. 

Hic  oritur  diflicultas,  an,fi  illa  pra:-    £cftiinationc>qua;  non  facit  venditione, 
5     dia  dau  in  dotcm  ^llimata  fuerint  cm-    remaneant  quoad  dominium  vcrunu, 
QLiindQ  phychcutica  in  fuppoficionc  allercionis    rcalc ,  naturale»6cduile  pcncs  vxorem, 
A^A  '^^"^  dacionc  in  dotem  debeatur  Do-    &  folumdominium  quoddamliiftum,& 

&lir  ^^  mmodircaolaudcmium.Abfolutcccn-    vfusfruitus  transfcratur  m  maritum; 
becnrdol  lendumcftdcberi  in  hachypothefi,  in_»  Neque  dicasyhfec  non  polTc  habere  lo- 
mino  di  q  u  a  pracfumitur  pro  vcnditionc  dcberi    cum  in  prasfenti  hypothcfi  iuris  emphy- 
>e<^ohti-  iaudemium,iecus,fiillapra;dia  fiierint    thcutici,  in  qua,  cura  dorainium  pro- 
dcrniiiin ,  cradita  inxllimau  t  vel  aeftimaca  asfti-    prium  vcnnncac  pencs  dominum  aire* 
n mt bo-  inacionc  non  facientc  vcnditioncm  Fon-    ftum,  ius ,  quod  habct  cmphycheuca-», 
l^nhM»  tanelUdepa^jmpt.  ciuuj,^ ..g^^/.S.pjrf.ij,    non  potcft  m  alio  coniiilcrc,  quam  in_, 
MMn.ix.,vbi  icaptluries  detinitum  fuiue    iAifillAn»^ui proptcrea,  cum  trans5:- 
ceftatur  idSiciiia  tepUGanji  HafbriUum    racur  in maritum  ad  onera  macrimgai 
i^y. ,  &  apud  Ci^iUo  ii . , dr  74. ;  acquc    luftincnda ,  cransfcrtur  quidquid  ivNl' 
prohacopiaioneftacGiM^oP^fp.i decif^^    babcc vxor  in  ulibus  bonis,  ade6que^ 
.,..<«MtfcNi4«flM«ff»M«M<to  nnnf ftifiir  ritiiinr  fijjMMiiihriTT 
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dcbcatur  doroino  dirciflo  laudcmium ; 
Soluitur  Contracnim  impugnaberis,prim6,quia 
qucdam  quoquo  modo  dominium  vtilc  contra- 
mT dirtinguitur  ab  vfufruiftu ,  quod  cx  eo 
oppoiitA.  euincitur,quod  rationc  ciufdcm  domi- 
nij  vtiJis ,  quod  transfcrtur  in  cmphy- 
thcud ,  contradiftinguacur  contraclus 
cmphychcuticus  a  limplici  locationc,in 
qua  folum  vfusfruclus  conceditur ;  vn- 
de  ipfum  dominium  vtilc  concipitur  , 
tanquamquid  fupcrius  adipfumvfum- 
fruetum  ,  &  quoad  maritum  in  dote-> 
folum  vfusfruftus  tran&fcrtur  mancntc 
dominio  vtili  in cadcmvxore,fccundo, 
quia  vfusfruftus  transfcrtur  folummo- 
d6  ad  tcmpus  in  maritum,quoufquej 
fciliccc  pcrfcucrauerit  matrimonium_j, 
vndc  codcm  foluto  rcdirc  dcbct  ad  vxo- 
rcm ,  vndc  quoad  ipfam  rcmanet  ius  ir- 
rcuocabile  ,  vnde  non  fimplicitcr  tran- 
sfcrc ,  fcd  conccdit  pro  illo  tcmporceo 
modo,  quo  bencficiarius  Ecclefiafticus 
potell  ad  ccmpus  fua:  vicx  conccdercj 
vfumfruftum. 

AssERTio  III.  jEOimacio  rerumdo- 
talium  cum  raencionc;  prctij  ccrti ,  & 
dcterminad  facit  vcnditioncm ,  quan- 
tumuisrcsdotalcstunc  nonfucrint  pr?- 
7      fentes  Menochius  de  ^tcftanpt,  lib.  j.  prx- 
i^fti m.i-  ftunpt.f^.  num.^.,  Mantica  de  tacit.,&  am- 
tio  reru  lfig,conMent.lib.ix.tit,zS,mtm,iz,,(^oa- 
dot.ilmm  ffi^^s  pra^.qq.c.zS.n.io.verf.  duodecimo, 
tioSe^re^  ioMmcs,Ansclits BolftMs  traa. de dote cap.i6. 
tij  faeit  '•'w.xi. 

vendicio-     Ratio  ex  co  dcducitur ,  quod  abfen- 
ncm,qii5;  tia  rei  non  efficit,  quominiis  illa  poflit 
uis  rcs  no  cadcrc  fub  veaditionc,fiquidcm  contra- 
ftnccr*'  ^'-'^  vcnditionis  folo  conlcnfu  pcrftcitur 
ctiam  fine  rci  traditionc  perca,quiEdo- 
cuimus  tom.  i .  fub  tit.  Contra£lus  11.  rfc_. 
empt. ,  &  vendit.  prxnot.  i ,  num.  i . ,  &  ha- 
bctur  in  tcxtu  in  §.  vnico  Infiit.  de  oblig. 
abfentes*  "  f on/i-n/ii ,  crgO  fafta  conucntionc  mu- 
poiTimt         confcnfu  dc  re  tradenda ,  &  dc  prc- 
vcndi .        dcterminaio ,  & ccrto  pro  illa  non., 
crit ,  cur  non  debcat  fubiirtcrc  vcndiiioi 
vndcpofica  iila  conuencioiic,fcu  ucica 
aftimacionc  facientc  fccundum  fe  ven- 
ditioncm,  confurgit  aftio  cx  empcoref- 
peftu  marici  ad  rcm  vcndium  &c. 

5cd  hic  immcdiace  oricur  difficulcas, 
an,firesiila^ftinuu  ?ftimacionc  focien- 
tc  vcndicioncm  ,  ancequam  aftu  trada- 
tur  mxrito,  fbrtc  pcrirct,  vclcafu  dcte- 
riorarctur,intelligcrctur  pcrirc,&  dctc- 
riorari  marito  cmptori,  an  vcro  vxori, 
qu2e  pcr  illam  acftinutioncm  intclligi- 
tur  vcndidiftc.»  Ex  gencrali  regula,qua 
dicitur  ,quod  traditionibits,&  vfHcaptio^ 
nibus  dommia  rcrum  transferuntur ,  non  nu- 
dispaStis,  habeturquod  dominium  non 
ucelligatur  traoslatum  in  maritum^ 


anicrci  traditioncm,  adcoque,  quod,fi 
pcrcat,  aut  dctcriorctur,  non  pcrcat, 
necdctcriorcturmarito,  fcd  vxori,can-  / 
quam  haftenus  Domina:  ciufdcm  rei . 
Nihilominus  hac  in  rc  diftinguendum  o 
cxiftimo,  veletcnim  rcs  illa  aeftimau  ,  ^    — . 

3u«  confertur  in  dotcm,confiftit  in  fun-  «nat^' 
o  aliquo  immobili ,  an  vcro  in  rcmo-  hien^cu 
bili  dctcrminau ,  qua:  poilit  tradi  ;  fi  cLiufuU 
confiftatin  re ,  feu  fundo  immobili ,  &  conlhtu- 
cx  tunc  ailignetur  marito,&  aflignatio  t». &P<- 
fucritcumclaufulaconftituti  inabfen- 
tia  rci,quac  poftea  pcricrit,  vcl  dctcrior  "onenil 
fada  fucrUjinccUigicur  dcccriorari ,  &  perijt 
perirc  marico,non  vxori,quia  pcrclau-  amico. 
fulamconfticuci  probatur  policilio  in_» 
fauorcmmarici  abfque  alia  probacionc 
Btccatius  de  interdiElo ,  vtrj>offidetis  c.  14. 
n.6.,Marantusinfuisfing:d.  tn  vcrb.pofkf- 
fto  foL.mihi  8(5.  verf.  vd  pcr  conflitutum  , 
Mafcardus  dc  probat.  m  vrrb.  corflitutum 
concl.^Z.  Cregorius  xy.decif.  $6z.}iu.^., 
&  pfr  tot. ,  Kota  Rom.  in  vna  Bononienf. 
affratwationiscoram  Dunnoz.ctto  pof}  rrjfif. 
decif.  141.«.  I.,  RuCJ  Koman.reccnr .dccif, 
^iz.n.  ^.decif.<y^(p.  nu.  r.,  Cir  ^.cum  pcr 
illud  cransfcratur  inalium  poflcilio  c6-  Q\^u(a\£ 
tcntorum  in  inftrumento  /.  quod  meo  ff.  con(tini-< 
dcacq.poffefi.l.y  &babet     penult.ff.de  11  tr.ins- 
frMor. ,  &  quidcm  p>cr  conftitutuin_  fe«  pof' 
transfertur  omnis pollcflio,  tam  ciuilis,  fcfl»onc, 
quam  naturalis  Surd.confj^ii  .n.6.Lib.^.y 
Cratianusdifcept.for.  c. ^<i^,num.  z., Roti 
Roman. diucrf.decif. n66.  n.^.part.  i.,Cu- 
tierexpraS.qq.lib.^.  q.  6^.num.  zj.,  & 
fiq^.,Ciriacus  contraucrf  Itb.z.  controu. 
ija,».i8.,5c  non  minus  operatur  con- 
ftitutum , quam  vcra  traditio  Ciurbadc- 
cifiiz.n.ii ,,  Gutierex  praCi.  qq.  lib.  5. 
q.6^.n.zjJiib,z.,  Koca  Homana  in  vna  Mt- 
dioLancnft  donjtionis  dc  Torris  coram  Ora- 
nopofi  tra[l.  decif.  594,  «,  4.  Si  vcronon 
fueritfafta  aflignatiocum  claufula  c6- 
ftituti ,  iS:aifignacio  fadta  fuerit  incon- 
fpciftu  ciuidcmrei,tunc  intcUigitur  fuf-  9 
ficicntcr  traslau  pollcflio  in emptorcm ,   Si  artl- 
feu ceiUonarium  Tont. dc  fpol.  lio.z.c.  14.  gn.icio 
num.  8p.,  &  feqq.,vbi  pofjit  dcclarationcs  tidiftic* 
Mcnoclyius  de  retin.  rem.j.  nu.  587.,  Kota  «^' 
B.oman.recent.dectf.44<.n,i. ,  &a..,cx  ^P*J^" 
ccflionc  ctenimnon  acquincur  pollci-  jjjmtel- 
fio,  quando  ccdens non  ci\ in  confpcdiu  j,gitur 
rci  ceflae,ctiam  fi  omnc  ius  tam  in  pro-  rnnslat» 
prieute.quam  in  poflcflione com^vtens  poiloCsiQ. 
ccfl^um  fucrit  Kota  Romana  rccent.  daif. 
99.  nu.  4.  part .^.,nccc%  venditionc,aui 
aliocontra<5luquocunqucapto  ad  traf- 
fcrcndumdominiuminfcrturad  polfcf- 
fioncm  Rota  Romana  in  (^amcriucnft  bono- 
rum  coram  ytrofpio  pofi  tratl.  decif.  64.O. 
JM»«.8.,id'""  jJ.Caeterum  in  rigorc  arbitror 
quoad  fundum  immobUcm,quod  fuffl- 
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cient^r  intclligatur  translatum  domi-  ad  cffcftunj  cognofccndi  rci  valorcm , 
jO  niumin  maritum  cx  co,quod  vxor  rcm  auodex  generc  fuo  non  importat  vcn- 
Dominiii  «ftinutam  conftitucrit  in  dotcmcum_,  ditioncmpcralibi  aUcga£a,&  probata  . 
rei  doM-  ampla  facultate  ingrcdicndi  polTcfUo-  Dices  ad  fummum  haw  poffc  vcriir- 
lis  inceU  ncmcx  tunc,&  fi  rcs  illapofteapcrierit,  cari,quandofpccics  illatraaeretur  ^fti- 
ligitur  vcldctcrior  fa^fucrit,  intcUigicurpc-  mata  j  ficuti  cnim  ad  vcnditioncm  rc- 
fuificien-  ri;flc,&  dctcrior  h&a.  cidcm  marito ,  Si  quiritur ccrttunpretium ,  ita  ctiaqa  rc- 
tcrtr.inf.  fucrit  mobilis,  rcquiritur  ad  quiriturcertarcjacftimatio,vndc,quan- 

nvuittim  ^r^^isfcrcndumdominiura  traditia,  vel   dohaccnon  intcrucrit,  non  potcft mtel- 
ex  eo  ,    1"*'»  traditio,  cum  hutufmodi  rcs  fit    ligi  vera,  6c  propria  vcnditio .  Sed  con- 
quod      apta  tradi,  &fincipia  traditione ,  vcl   tra,quia,vthene  notatFanfdnf//4rf<'/u^. 
tmiula-  quafitraditioncnontransfcrturproprii   tmpt.cUM{.^.glof.9.part.i3.nnm.i6.  do- 
nim  cum  dQminium,vndc,fiantceandcmconti-   tcm  cffc  in  ccru  quantitate  conftitu-  ^(^,-,^^ 
•   «s*  gcritrcmpcrirc,  vcldeteriorari,intcUi-   um  ,  &  pollca bona  cffc  viro  tradita_.  ^lo  ^^^1 
difndi  ex  geturpcrire,  &  detcriorari  vxori ,  cum    ycr^  ficit vcnditioncm ,  quia  tunc sfti-  jntd." 
tuncpof-  adhuc  dominium  apud  ipfam  rcfidcat   matio  ccnfctur  a  lcgc  fafta  propretio,  ligituri 
ktDoui  .  per  tcxtum<n/.fiw,eJr  in  l.firesf.  de  rei   quo  tunc  iUa  hona  valcbant ;  atquc  hoc  lege  in- 
vendie,  ctiam  decidit  d.  Rota  Homana  apud  Sera-  du^la . 

AssBRno  IV.  Si  a  principio  fafta  fue-   phjmm  de  oUuarJecif  1 107.  num.  i . ,  vbi 
1 1     f-it  promilfio  dotisin  certa,  &  detcrmi-    aliospJuresaUcgat,  &  docct  Stephanus 
?.\ikx^  nata  quantitate,  &  poftea  pro  fatisfac-    Cratianus  difcept.for.lib.^.c.8i6.num.6S. 
^romif-  tione  tradiu  fticrit  fpccics  marito,pro-    Scd  haec  fatis ,  fupcrqucexaminauimus 
"^iincer  ^*^'''"^  P^'"  iH^n™  traditionem  fpeciei    in  pr«ecedc.itiprsenotionc,  aftertione-» 

au.an-  i^tcUigitur  fa^ta  vcnditio  Fontanella  de    prima,vndc  non  eft,  cur  immorcmur  . 
tiMte,  (t  p<!^.nHpt.claiif.'i.glof.i.pJxt.\^.nnm,x6.t.       Assertio  V.  Si  pcr  vxorem  datum 
poftc.-i     cr       &  feqq. ,  K<ua  Roman.  apud  Sera-'    fucrit  marito  nomcn  dcbitoris  in  dotcm, 
pro  ilU  phinumde  OimjT.decif.iUij.nM.i.,  Fran-    proccrta  quantitateexprclTajVcl  prius  j2 
tr.iAuur  ciftus a  Tontc  conf.  7 1 .  num,  i . ,  yincentius    fucrit  promifla  ccrta quantitas cxpreffa,  Nomen 
Ipectcs,   Honded.conf.^x.vol.i.,.Andreas  Fachinens    & poftca  in  fatisfaftionctn  iUius  datum  debitoris 
controu.iur.  lib.xx.c.-j^. -vol.z. ,  Stcpt>anus    fucritnomcn dcbitoris,  vel itatraditum  d.itum in 
vcndino  Oratianus  difcept .forenf  tom.i  .c.^%jt.%^.,    fucrit,  vtconftet  dc  mcntc  vxoris  tranf-  dotcm 

'  loannci  .4»gelHs  Boffius  tra&.  de  dote  c.id.    fcrcntis,  quod  fucrit,  vt  ius  nominis  in_f  pw «'t* 
iwwM.i^.  eundcmmaritum  transferaturcumnlc-  ^"jg^JJ," 

Ratio cx eo dcducitur ,  qula  iUa fpc-    no  iurc,  vt  dircfta  aftione  pofsit  iliud  telligitur 
cicstradita  pro  fatisfa£lionc  iUius  dotis    cxigcrc,  certum  cft,  quod  inteUigatur  cum  pic- 
in  dctcrminata  quantitatc  promiffae  >    iUud  tranftuUffe  ca  «ftimationc,  quse  no  iure 
inteUigitur  data  in  (blutum  pro  iUa_,    faciatvenditioncm ,  &  proptcrca  mari-  transl.itu 
quantitatcpromiffa,crgopcrindefc  ha-    tus  inordinead  iUud  nomcn  acquirit  niari^ 
bct,  acfimcrit  tradiu  lUaquantitas,    nedumadioncsvtilcs  ,  fcd ctiam  dircc- 
cumiUafpccicsfitlocoj&fcontroeiuf-    tas;fivcro  nomen  dcbitoris  tranftu- 
dcm ,  vndcbcncdicitur,  quoddatioin    krit  in  maritum  fimpliciter  nuUa_. 
folutumdciurcimportct,&conftituat    alia  fa£la  cxpreilionc ,  probabilius  cft, 
...  .  venditioncm  pertcxcum/n/.prtfrf/««^.    quod  fucrit  traditum  injcftimatum  ,  &  ' 
tur  d.ua  ^'^^^^-         obcffc  potcft,fi  afferatur,    quod  proptcrca  marito  copctant  dura- 
in^^folu"  quod,cum  lUa  fpccicsdata  fueritex  in-    taxata£liones>  vtilcs^nonautcmdirca?, 
Cuin  .      teruallo,  non  poffit  conftituere  vendi-    &  proindc ,  fi  percat  non  marito,  fcd 
tioncm,  caproportioiuli  ratione  ,  qua    vxori  pereat.  Prima  pars  cft  BoreUiin 
diximus  fupra ,  <^uod,  fi  traditus  fucrit   fummadecif.  tom.j.tit.^.num.^i^. ,  Tetri 
indotcm  fundus  mxftimatus ,  &  poftea    Barbofx  in  d.  l.fixflimatis  num.i.,&  x.ff. 
Soluittir  exintcruallo fa£lafucrita:ftimatio,non  folut.matrrm.,FrancifciMolinidetitunitpt. 
inft.incin  intcUigatur  pcr  hoc  induaa  tacita  vcn-    //&.j.(y.57.««m.io.Sccunda  pars  cft  Baldi 
oppolir.i.  ditio,  Non,inquaro,  obcffc  potcft,  quia.    /n  l.fin.  C.ad  leg.  falcid.,  &  in  l.promitten- 
difpar  omnino  eft  ratio  ,  auando  poft    da  ff.  de  iure  dot. ,  Thanntius  de  lucra  dotis 
fundum  inxftimatum  indufta  eft  ex    verb.renituendanum.^^.  i.Augi^ini  Bar' 
intcruallo  xftimatio,  ac  (juando  faffca  bofiecoUeH.adlcg.i.num.^.C.dcoblig.,^ 
fuicpromilfio  ccrtacquantitatis ,  &p<v«    a^.Tcrtiaparseft  VetriBarbofx  in  d.  l.ft 
ftea  ex  intcruallo  loco ,  &  fcontro  eiuf-    defiimatis num.-j.  verf,  vnde  melius  ff.  folut. 
dem  tradita  fuit  fpccics ,  quia  in  hoc  fe-   matrim. ,  Molini  dc  ritu  nrtpt.  lib.j.  q.  57. 
cundocalu  vnum  fubftituitur  pro  alte-    niim.44.  Qy^rw  pars  cft  iMobi  de  .Arenit 
ro,pro quodatur  in  folutum ;  in  primo    1«  /.  Meuia  jf.folut.matrim. ,  BaldJ  in  L  fin, 
autcm  cafu ,  non  intcUigitur  fa£ta  no-    adfinem C.ad  leg.falcid.,  Molini  d.  q.  57. «, 
uatio/cdinduftapracciscill^aeftimatio   4<5.,  ^y^^^.,  &  m  hanc  coarentiunt 
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«oaimiuihirhtiiBperiti,  licet aduericD-  it  0&. ,  itMXM».  himi^s.  pm.  5.  ieeif, 

tur  Tctrus Barbofa  ind.l.fiafitmatis  um.  7.  558,  num.j. ,  &  bona  rubrog.ua  funtob- 

injrmip. ,  UthHins  de  <Mtg.  ik/i,  part.  x.  noiia  cildcm  qualiatibus,&  obligatio- 

m.Sif.tijumMSi  iiibiis,qitilMise»iitobnoxia  boiUyiiL* 


Probatur  prlino  in  vniucrfum  ,  quia     quorum  locum  fucruntfubrogata  ^re- 
nomina  dcbicorum  compuuiuur  can-    gorius  xy.dectf.6o.mm.i.,Bmriuiisdccif, 
dcbi"^'"^  quam  bona , &  fpecies  nralicris ,  qu»    91$.  iu$m.9.,gr4timm  dtfaft.fmftiif.ctip, 

compmi-  '"'^  noinin.1  tradic  in  dotcm, fedquan-  5>4j.w<m.8, 

tur  inter  do  traduntur  bona  pro  certa  quantica-  Tcrcioquoadtertiamiquiaadfacien- 
bonAiiiu*  Kexprena ,  inc^lliguntur  tradita  <)aiilveri,&propriivciiaitioncm  alind 

licris.     mata  xAimationc  facicntcvcnditionem    non  requiritur,  quam  quod  dctur  rcs 
perca,qua5probautmusi^/^.foin.8./i^    ccrta, &dccerminaca  procerto,  &  de- 
.  .   tit.de  reftitHtione  I.  prxnot.if.  iufm.%6. pwr    tetminato  prctio ,  &  quod  fit  voluntas 

indt:  cnira  eft  ,  ac  li  traderentur  bona_.    in  vcnditorc,  &  cmptorc  rransfcrcndi ,  *4 
cum  certa  mcncione  prctij  ,quod  indu-    &  rcfpediue  acquircndi  rcm  iliam  ,  &  ^^5*1 
cit  vcnd  itbnem  Mexmder  inl.ft  stfHmo'    pretium  ,  fed  in  iiac  hy potJicfi  res  ccrta 
tisif.  f'>iut.7n.itrinion.,(^ojrtadas  prafl.qq.    confcrtur,nomcnfcilicctilluddcbitoris,  j^^j  ^on 
cXi. nim.x.y Mcnoctms  de prjtfumpt.Ub.^.    quod  continct  in fc  ccrtam  quautitatc,  folutn  ac* 
pr4^mp.7^mim.j.flaubiu^atiemiu,vjr.    6c  fupponitur  mens  vxoris  confcrentis  tionesvti 
jr/o/.  pjrr. I  .f.p.  «flw  iii. ,  itcmquando    ad  tran^fcrcndum  cum  plcno  iurc ,  &  k%  ,  M 
das  pnus  iuit  promUia  in  ccrca  quanii-    domiiuo  pro  iUa  quantiutc ,  quac  m_*  • 
tatc ,  &  deindi  pro  iUa  datae  nienrat    illo  nomine  debicoris  oontinccur  >  ef^  tKtc« 
fpccies  pcr  ca,  quic  probauimus  inprx-    fupponiciir  f.xCt.x  plcne  venditio,adc6q; 
ccdcntialicrcioncj&pr^nouone  prascc'    transi.ux  in  nuritum  aon  folum a^io- 
4enti  afliert.  piiiaa.i>er  DD.  in  vtroque    ncs  vcilcs ,  fcd  ctiam  dire^ ,  atquc  i(L«  , 
loco  allcgatos,& rationcs  vtrohiquc ad-    hoc vidotur  habcic  locum  textu» i»t»fi  . 
,  ,     dU(^s ,  itcm,  cjam  nomiiu  dcbicorum    nomenf.de  i}^£dit.,<j.a&. 
. «  OQiitincant  detcrminatam  quantiiateili      Q|y.arc6  quoad quartaai,quia  oomoi 
,:,  I*       cx  co ,  q  uod  confcrantur  ca  inteRcibne,    debitorjs  potdl  pcr  vxorem  tradi  oaari- 
vt  plcno  iurc  fiaot  nwfiti ,  fic  dc  hoc    to,vel  infbludoncm,unquam  acftima- 
»  quoquomodo.cooftet,perinde  cft,ac  tum,vclin5ftimatum,quodvidcturcoi- 

'       ■    Ji  transfcrantur  bona ^ftimata  curn^A»-    ligi « Lplerum^He  in  princip.  l.  faSum  §, ' 
4..  . .  mo,vt  iiant mariti,ac  proptcrca  ;lmna-    firesl.mummsff.de  iur.dot.  l.  ajlinutsl. 
'  ^^*  ta  ta  igftimaxione,  qus  faciat  vcnditio-    Meuia  ff.folM.  matrim.  l.  cutn  dotem  (^.  de 
nem^  Ojiao^P        funpliciter  confc-    twr.  dot. ,&l.ft  nomen  ff. de  htrcd.  vel aSt. 
^ ! .  .    runttir  fine  alia  exprcffionc ,  non  intel-    fcd/^uando  fimplicitcr  traoit  m|cft  finc 
i^iaun^  IjgLmtur  translaia  cmnplcno  doininio,    alia  cxprcilione,  intelligitur,  Ckprielu-  |f 
-.r.tn     jjfiHttfiP?  i"'^^^'^""'"'^      ^^'^^  '"'^ "'^  traditum  inseftimatum,  vcl  fi  |fti-  r-  j^^^^^ 

.i7.  ■  n^JQqaitnb  oranslata,  quando  incol-  ;inatum,  «ftimationc  non  faciente  ven-  dcbitoris 
lacione  aUud.nonfuitcxpreflum,  er-  dicioncm  cx  gcncraii  rcgula,quod  in_>  (itnmpb* 
godcc.  dubio  nonprsfumitursftimauoindor  cicdr<ut5 

1 3  Probatur  fecund^»  quoad  fingulas  tc ,quam  regulam  non  reprobat  "Petnu  in  dow» 
Idem  in-  pa,  ccs  in  parciculari,  & pri<u6  quoad  Barbofa  ind.T.fi  isflimatis  ttuiH.S.vrf  con-  ^"^ *fe 
"ruTfa  -  pru^-iittjiuiftj^uandofiraditur  nomen  firma  ( licct  in boc oootraris  adliaycat  "P^j^^JJ. 
SThierit  dcbltoris  procertaquannutc,  puta  pro    ppinioni )  dum dicit, quod  res  docales    '  ^ 

Sromif-  centum  aureis,  tiiiic  iiucliigitur  prius  fimplicucr  daiac  in  doccni  ccnllMiUur  t„min*- 
0  decer  implicica  fada  conuencio  dc  ccntum  ,  inaelUmatse ,  adeoquc  poft  matrunoniu  ftiniatu. 
caqiunti  &  poftca  datum  in  folutum  nomen  de-  «eaedem  reddendae  Tunt  per  textum  m  I. 
■■01»  j8c  bicor.s  ,  fcd  d.icio  in  folucuin  cx  gcncre  i.inprincip.  ff.  foinr.nuti-imon.  ,cr^66cc. 
f^*J^  fuo ,  &:dc  lurc  iinportat  venditionem_j  Ncque  obdiic  ooi^pft  tcxtus  a  Barbofa>* 
^mddN  pcr^teitum  in/./i/7r4»/tinRC.(/f  r«{£iE^.  SLddu^mind.f.i.C<ti.de  ob[igat.,&tS. 
tocis*      ergo&c.  vbi  k-gislatorvidctur  innucrc,quad,fi- 

, .  ^cundoquoad  fecundam  ,  quia  in^  cuti  ui cmptorc  nouvnjs  debitoris  tran- 
ca  hypothefi  eftdebita  illadecermiflata  fit  iasiioiiiiius,&vttlis  a€(ioadexigen* 
quaiuitas  proinilla  tiiulodotis ,  ergo  ,  dum  crcdicum,  ita  in  maritum,cui  j-)er 
cum  polica  aducmentc  tcmporc  folutio-  y  xorein  coafcr  tur  in  dotcm  nomcn  de- 
nisceditur  iUud  nomcn  debitoris,  intel-  biuAris  idcm  ius ,  &  vtiiis  aaio  transfi»- 
ligiturcedi  incxcinaioncm  illiusquan-  ratur, curadicat*' Noii, 
ticatis  debicac ,  adeuquc  fubrogari  pro  iflquam,obq|(|.pOteftjOon  p^ptcrcam 
illiiirttbrpgatiimaiiiqm&pitnaturainy  raooHm^  qytgiin]»i^witJMimit  de  ritu. 
&orancsquaUutcscius,in  cuiuslocum  nupt.nb7i.  a.^'j.mm.^j.,& fcqq. ,  <\noA 
^bro^tur  /^1/00  in  i.fiterat  mm./^.  Jiifiit,    fcilicec  ibi  imperacor  ioquacur  dumca^ 
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xatdeexpreflavendicioacnominisdcbi-  ratur  adtcmpusconrt.intisraatrimonii, 

toris  ad  tRKltdoaeffl  ab vxorc  faftam.,,  vc  affercbat  Mexanin  in  d.  l.cm  iotem, 

quia,vt  benc  notac  loamtes^ngelus  Boffius  guandoquidcmrupponiturilladonatio 

tratJ.  de  datc  c.  Z.mim.  148.  pro^  medium  fafta  antcmatrimoniumcx  animo  tunc 

Sohttrar  hac  rationc  Impcracor  nihil  fpccialo  confcrcndi  dominium ,  qux  propcerea 

inllanti.1  concctTilfct  fauore  dotis  ,  cum  in  alijs  abroIutetcnct,&irrcuocabiliscft,quan- 

oppo^ita,  omnibusexprcifisnominum  dcbitorum  tumuis  cadcm  dic  poilca  fucrintcclc- 

vendicionibin  flliid  lut  toeii^KMeno^  biats  nupcia;  perea  ,  quae  docuimus 

transfcratur; fcd proprcr cam  rationcm,  tom.'/.fnb  tit. Contr.tHm xr.  de  m  itrim.f^. 

quia  in  d.  l.  %. £. dc  ohiig. ,  &  aU.  fol u m_,  Difq.  i .    i .  f>.    ,  &  docent  .Amclus  vcrb. 

voluit Impcrator ,  quod  quando  nomi'  donatio  ^.nnm.6.filof.e.fit.'.ven.nii4lMte 

na  dcbitorura  fimpliciier  data  funt  in  de  don.  intervir. ,  &vvor. ,  Silneflervcrbo 

doiem  ab  vxorc  marico ,  compctac  ane  donatio i. quisjliuiicula  pr.,  6c  cxprcfse  col- 

AliacdBooemaricovtilitaftioadagen-  ligixur  exl.intereoszS.f.dcdom.iiuer 

dum  nomine  eiufdcm  vxoris,  &  in  hoc  vir.,& vxor. ,vbi  fic  lcgitur  Jntereos,qid 

confillit  priuilcgium  fauorc  eiufdcm-.  matrimonio  coituri  fnnt  ante  nuptias ,iona- 

dods }  qaod  &  dixcrit  ad  ftmilitMiinem^  tiofoBa  inre  tmftHit  yetiam  fi  eodem  dit^ 

hxcintclligcndacftquoadillamvtilem  nuptia  fnerint  confecut^ .  Quoadrecun-  _^ 

a£tionun>nonquoaddire&a,noncnim  dam  parccm  >quando  fcilicct  poftoon-  .    '  . 

neodfe eft.Quod  fimilitndDCUtratqiio-  traftain  matrHnoaium .  mdricasillud  . /fffP' 

*  »  II--  •    r.iritcon- 

■adomnia.  nomcn  dcbitoris  acccpcauic  cum  lUa.» 


tnnrc  m.i 


Sol  umquoad  pracfcntcm  alfcrcioncm    SEftimatiouc ,  fcicns  debitorcm  non  efle  tnmoaio 
oricur  dimculcas, an  (t  maricus> vcl an-   folucndo,  iliuicndum eft  abfoluc^ non  rcicns dc* 

tecontra^ummatrimonium,vcleodcm  obligariad  illamasiliraationera  ibluto  bitorc  no 

iamconftante  acceptaueritnomen dcbi-  raatrimonio  rcftituendam ,  nid  hoc pr?  efrefolar 

toris  xllimacum  ca  .xdimatione  ,  quae  ftiterit  aJiquo  titulo  coinpcniacionis^vcl  ^['^J^ 

£acit  cx  gcncre  fuo  vendicioaem,  &  id-  limili^  vt  fi  iplc  maricus  fucric  fcncx>  vel 

uertcdebitorcm  non  effe  firfuendOiObK-  ignobili»> & vxor  iuueniS}6e  nobUis,  6e 

gctur  foluto  matrimonio  ad  illamsfti-  hoc  cx  gcncrali  rcgula  ,qua  do.iationcs  tiamnn* 

macionem  rcibtucndam  >  quantumuis  inter virum>&vxorcmconiUntcmatri- 

nihil  ab  codem  dcbitore  >  cuius  nomcn  monio  non  ceneant, nec  fint  irreuocabi- 

ccffura  c(l,  fucrit  conrccutus  .  Quoad  lcs  obfl  mtc  tcxtu  in  d.l.i  .,i.,& 

primam  partcm ,  quando  aatc  contra-  buJUtUs  ff,  de  donat.mter  vir.,&  vxar. 
&mn  ■macrimoainm  maricus  omlciut      Assertio  VI.  Si  in  iuramento  dotali 

dc  iiiip~)>-ciiiia  dcbitons  illius  iiomea_.  di(flum  fucric  ,  quod  pars  dcbcat  folul 

acccptauic  ncgat  Mexander  ;n  l.cutn  do-  in  rcbus  foli ,  quamuis  rcs  ipl<e  fucnnc 

temwimj6.ff.fMtu.mMtrim.jttnissiM^^  cdimacae,  non  intcUigitur  n£ba  veodi- 

matrimoiiioreihtucrcearaotusratione,  tioKuinus  conf.i^.num.  ^  .lib.^ . ,  MaHtica  -j. 

quia  nullo  tiiulo  ad  talcm  aslliuiatio-  de  tacit.,& ambig.conMeut.  lib.ix.tit.zS.      -  .  - 

aem  vidccurobligari,cumnihil  accepc-  mi.z6.,Jammes,j^giebuB^itttrs8,4e4M  ftnimenr 

rit;  ncc  poteft  dici, quod  ceneatur  ticulo  e. 1 6.  num.  47.  dotis' 
donacionis  implicitae  faftas  vxori ,  qua-       Ratio  cx  co  dcducitur ,  quia  in  hac  didhjrarf 

teausfciensnihil  ab  illonorainc  fcpolTe  hypothcfi  rcs  ipfae  traditae  in  dotcni^,  ftient  , 

excrahcrc,ccnl'cacur  illam  f (limationcm  quantumuis  xmmatae,  vcniunc  in  obli-  quod 

donarc  vxori ,  &  fe  pro  illa  confticuere  gationc ,  cx  quo  pars  folui  dcbcac  in_.  Pj*^^ 

dcbicorcin  crgacaiidcm  vxorcm,  pcrin-  rcbus  foli  cx  conucntionc  facta  intcr  |" 

'  d^>& fi  illam acceperic>i)onfiiiquam>po-  partes >  erg6  per  illarum  aeAimacionem  foii  not» 

teft  dic i ,q u ia ,c um illa dooatio rcfera cu r  propri^  nonvcnicvendicio,  quae  neccf-  inteHigi. 

.Itf     adtcinpus,  contrafti  raatriraonij ,  non_.  fario  dcbct  elTe  intcr  rcra  ,&  prctium-.,  tur  f.\<^x 

Mtfioti  poteit  lubfiilere»  occ  eflic  inxuocabilis  adeovc  res  ipfa  cii  pleoodominio  tran-  vendicia 

accepcis  per  ca ,  q  uae  nos  etiam  docuimt»  tem.j.  feat  tn  emptorem  >  &  pretium  cradendil 

n<*nen    jub  tit.ContraBus  Xl^^.dematrmon.  ^.prx-  fitvcnditori.  Antcccdcnsnonpoteft  vcr- 

d^itoris  Mt.i.tmmA>,t&1>tfq.f^.i.i.«'«».3.jpQt  tiindabium^quiayeiquoexviconcra- 

xftim.uu  teitaoi  &txtimbiefi4tas  £hisfelticationciendaelfinrebusip<is, 

liim"non  '^-  "»^''''  '^''^-  ^  v.vor.  Nihilomi-  non  poceft  dici , quod  rcs  finc  cranslatas 

dkSiA'  nuscontrarium,&re&iusieaciuat Air-  cumplenoiurCi&dQmiAioinmaritum, 

nSdo  te-  telm  m  L  Meuia  ff.folne.mttrim. ,  Metimu  necipfemaritus poieft de  iliisdirponere 

netur  .-id  dcritu  nupt.  lib.^.  q.^j.tMm.^2,., &feqq.,  Iibcrealicnando,quod fccuscflct, li ipfae 

znima.  laamies  U^eUuBtj^  traS.  dc  dote.c.  8.  noovcnireatia  obligauooe>(edprcciii« 

reftjniL  Fundamemum  deTumo  evvt  reuaBftimatio. 

^f^^  iUiuspi\Erunipc.K  donacionis ,  quxnon       AssertioVII.  Si  maritus  accepcric 

poccll  mlirman  cx  mouuo  ,  quod  refe-  ia  dotcm  pccuniam ,  fimul  &  fundum. 
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&propccunia  accepta  obli^aueric  fua  remaoct  fimplicic^r  dotalis  Gabriel.  d. 

AcoepM  bona ,  &  pro  fiindo  nihil  diieric ,  nw  tmfjSo.mmj^.  lih.%. tMmtkd 4e  tmi.tr 

pro  dote  aliquid  obHgauerit ,  non  prarfuroitur  ,  ambig.  conuent.  lib.  iz.  tit.xS.fMenocbim 

'   ^^"j^  4"odiprefundus  datus  fucrit  apllima-  de prttfimpt.lib.j.prdfumpt.j^tmA^. 

fando  ii  tussftunatione  facicntevenditioiieaL^  -  ]Utioefi,quia,finoncflctadhucdO' 

in.iritus    Mantica de tiuit. & amh{^.  conucnt.  lib. \r.  talis, maritus cx fuis bonis  induxiffct  il- 

pro  pecu"  /1/.18.  nii»tj.j.,  &feiiq. ,  MctuKi^iusdefrx-  iam  mdiorationcm,  vd  rcpetcre  volmf- 

nia  caue.  fiimpt.lib.j.pr4kmpt.j<^.mmas.9hmiet  fet  per  tcxtam  ml.$.l.^iaddieinarl.i.i» 

^«^'•/«Jfio^wrr4«.«/<r</or<'c.id.WWi4^.,  princip.'^&  §,prmlt.  ff.de  impenfis  inrebtis 

Sonorul  G'*^''"^-  '^oiif.6Q.  nm.x.  lib.i.  dotdtb. ,  crgo,  cum illas  cxpcnfas fecerit 

prkuini'            ^  co  dcducitur,qaia«eiqiio  cx  bonis  vxoris ,  &  repeti  prohibuerit » 

nirftin-    ex  vna  partc  illc  fundus  quantumuis  ccnfcndumefl,quod  illemndusrenia- 

dum  e-  xilunatus  traditus  fuu  llnc  viia  exprcl-  ncat  adhuc  douiis,ncc  cadat  fub  obli»' 

foHk.     ia  meatione  pretii  ex  pramais  noo.»  gacioiiecftimatio;Neqttedicas,exJioc 

ccnfctur  traditus  ceftimatione  facicnte  non  rcctc  dcduci ,  quod  illa  aiftiraatio 

vcndicioncm  per  ea ,  qus  ctiam  doccnt  fundi  non  fcccric  vcnditioncm ,  cum^ 

CoarHmas  praU.  qq.  c.i8. »«.7. in  frincip.t  potucric  ipfemarintt  ex  poft  £aAo velle 

Tctrus  BM-boft  in  l.  fi  xHim.itis  ff.  foint.  rcccderc  ,  &  illos  fumptus  faccrc  ex  bo- 

mAtrim.  num.  i . ,  Aiuntica  de  tacit. am-  nis muiicris  ad  paiiiandum fuum rccei- 

big. coment.  Itb.ii.  tit.%S. mm.%%. , Frmh  Cum i  vndi  eriam  opdmi nocant  ?^r« 

cifcHS Molinmdr  rtcu  Knpr.lib.j.  q.<^-j.nim.     cotjf.6^0.  nu.(^.,  M.xruic.idc  :.tr:r.  &  ambig. 

10.,  FoHtanelia  dcpaii.  nupt.  cUuf.^.glof,  conuettt.d.lib.ii.titAB.,quod  fimaritus 

8.  t»t.i^.mm.6.t&mm.^z.,&feqq.  poft fii^m atftimacioncm  dcclaraueric 
cx  alia  parcc ,  cx  quo  m.iritus  ic  oblig.i-    fundum  xrtiinatum  clTe  vxoris,pcr  hoc 

uit,&  pcr  ipcciaicm cxprcllaiu  hypothc-  nou  infcrat  praciudicium  cidcffl  vxori , 

Rationes  ^*^'"     ^">13  pro  rcfiitutionc  pccunix,  cum  in  eundem  maritum  dOillUBiiim_t 

pioafler  &  iiih:l  (i  xic  ,  ncc  l"j.-)ccialiter  obligauit  irrcuocabilitcr  fit  translatum  pcr  tcxtu 

tiooe,      fua  bona  pro  rcltuucionc  fundi,pra;iu-  /« i«rf  rfor.i  vndcctiamad 

miturillumreliquifreincavi,&robore,  (e'eximendumabobligationeillitKSfti> 

quod  habot  ex  gcnerc  fuo  pcr  t.icitam  mationis  potuit  fccilk  illos  fumptus  , 

hypothccam  ,  quam  habct  a  lurc  pcr  Videndum  igitur  cA,an  in  fua  originc 

tcxtam ittl,vnica§.&cumlex  iuliaC.de  cxtunc  concemcntibiis  talis  arfUmatio 

rei  vxor.  ail.,  c  in  l.  in  rebus  Cod. de  mre^  fcccrit  vcnditionem, qux ,  fi  vcrc  inter- 

do[. ,  quin  uiiino,  fi  ex  conucntione  par-  ucnerit ,  obiigabit  maritum  ad  xiliiiU'* 

tium  iududta  diet  pcr  illam  xflimacio-  tioncm,&vltcriusvxorpoceritrcptere 

ncm  fundi  vcnditio ,  &  pcr  confequcns  iHos  fumptus  faftos  cx  fuis  bonis  i  nouj 

vcairct  inobiigacinneajlhmatK),&  prc-  autcmcxijs,qua5cxpoftfaaocontigc-  .  > 

Cium, ficuti  pro  pecunia  ibluta  pcr  vxo-  nint,poceft  aliquidconcludcntir  dedtt- 

rcm  fa(fta  crt  iUa  fpccia iis ,  &  exprell.i_,  ci ,  cum  poflint  cflc  facta,  vt  alfcrcbam, 

obligaiio  hypothccana  in  bonis  mariti,  ad  cttcitum  paiiundi  rcceilum ;  Contra 

faaa  quoque  futllct  lalis  Ipccialis  ,  &  enim  impuKnaberis,quia  inpriinis  fup- 

cx jrclla  obli^atio  pro  illa  xltiniatfonc,  pono,  quo(l,quamuis  illc  fundus  fucrit 

cuin  currat  cadem  latio,  quod ,  cuiti_,  traditus  ailhmatus ,  non  tamcn  fucric 

fiaum  nonfit,praBfuincndum  eft,quod  traditus  cum  mcntionc  cxprefia  decei^  lUtioMs 

no  venerit  in obligationc  ;vfliniatio,rcd  minati  prctij  .  Dcinde  luppono,  quod  prosAer 

rci  ipfa,  fcu  fundui,  qui  pioptcrca  rc-  ilios  fumptus  ex  bonii  inulicrii  circa_.  to,Scref- 

manet  adhuc  dotaUs,  vt  notat  oArid,  ftindumditiiiil m docem  fiecerit  fcicntc  fonC\o- 

rf.fo»/.<io. ««w.x.//i.i.,cxquibuspotc-  vxorc,&  non  contradicentc  ,  &  quod  ""  pn^ 

ris  dcduccrcquod  nuUa  fit  rcpugnan-  proptcrca  in  dubio,an  illa  sellimatiofc- 

tia,  quod  les  dotales ,  fcu  tradito:  in^  oerit  venditionem,  nec  ne,conijciaturcs  ^ 

dotcm  pro  parte  fint  acftimata  xHima-  ipfo  faftoquid  voluerintipficontrahcn- 

tionc  facicnicvcnditioncm,&propartc  ces,namclarior  noncilconuentionisin^  * 

Recepto  inasftiautx ,  f«u  «ftimata;, a:flimacione  terpretatio ,  quam  ipforum  contrahcn-- 

fT  {nx  tamen  oon  focicnce  venditionem .  tium  executio  Socinus  imuor  conf.64.  rm». 

Aim.ito  *     AssRRTio  VHI.  Si  maritus  fuftdum  6^ .  lib. i . ;  &  cx  i js,quac  poltca  gcruntur, 

eoqueroe  acccpcrit  aellimatum  ,  illunuiuc  redu-  pr«fumitur,qualis  fucrit  animus  con- 

lioratocx  leritad^turamAaliasfflcitorauent,  trahcntium  in  prxcedentibus  l./edln-  - 

bonis  mn  «tdedaiaaerit  fumptus  drca  iltum  in^  Umu  %.  proinde  ff.  ad  Hated. ,  Bartefm  Ht 

tteriinon  mclioratione  fcciflc  cx  fruftibus  bono-  l.cum  quis  §.i.mm.$.f.  dc  folut. , nuinus 

rum  mulieris ,  co(quc  repeti  prohibue-  in  co»f.S}.mm.i  %.  verf  part  ergo  ratione. 


fit,mfittdma/omwAtxu9BX^  Mmami$»mg:,&ambig. 
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fucrit  a  contrahcntibus  obrcruatum,cla-  tnitt  polTit  dcduci  illa  vcnditio,  fcu  ^fti-" 

tur  intclligi,qualis  tucnteorum  ioteo-  autio  £iciens  veaditioaem.Plurescau- 

Ex  obfcr     "^"  9"*''*"  /""^  ff-  werat  IbdRMr  Uiigffhr 50^1  ndtjtedbte  ' 

^•iiffiLj  fW'^?^ 4- >  &-'i"^^'1'^'^lisfit  c.i(5.n«m48.,  in  quibus  nonintelligiiur 

aiyiiieiir  forroay  &  nanua  coacradus«  cx  obl«:r-         vendicio^&pnou) j fi maritusocMi- 

qualisftie  uantia  fubfecota  oolliginir  \Ctmetttu  ftflus  poAea  fiient ,  fe  talia  bona  in  dtf> 

rit  men$  conf.^z$.num.^S.,RiminaldusIimior  conj.  tcm  .icccpifle ,  ncctamcn  faciat  mcntio  • 

g^l^j^  ^6x.  num.j  1 5 . ,  &  baec  obrcruancia  non  nem  dc  prccio»recundo>fi  dau  fit  cle^io 

cgec  prxmmpcione  JStxatkr  caiif.6.  m.  marito  vel  reftituendi  qnantitatenij  fett 

S.lib.6.-,  Gabriel.cQnf.66.  mm.x^.y& conf.  sftimationein,vcl  rcsipfas,  vC  fupra&C. 

7<$.  mmt.id.  Ubj..  Ncc  aliquid  otficiunc  f  lure$cciamcnumcrac/o»rjff«i/4i<r^«^. 

«a,quasex'^(frr«,d'jite'jMexaduer'  mft.tUMf^.frlof.s.part.f^.anH.p.adfh., 

fo  artcrcbancur  pcrccacum  1»  d.l.quaties  in  quibus  pra^ruinitur  pro  vcnditionc, 

C.    i«rff  iot. ,  quandoquidem  ea  pro-  &  aJias ,  m  qmbus  pro  cadem  non  pra> 

oedunt  damtaxat ,  quando  maniidB  fiimicur,  quaB»  an  verfc fubjiftaattcxra» 

apparct  illam  xftimationem  in  ongUK  perius  diftis  dcducitur  . 
icalsc  fimpiicicdr  vcnditioncm .  Kacio  cz  eo  deducicur,  quia ,  vbi  non 

AssaaTio  TX..  Indufajo,  an  Ola  flBfti*  eftoientio  exprefla  precij^bi fupponicur    ^  2 

j  '       matio ,  qua  rcs  fueruntpcr  vxorcm ma-  pro  negationc  venditionis  per  mpcrius 

rico  craditae  m  dotcm»  fcccric  vendicio-  alicgataA i>robaca,vbi  vcrocll  exprelTa  ^pL^ 

3 1    oem ,  nec  ne«ex  coniefturis  dubiuro  di-  menrio  pretij  determinati ,  iam  non  cd  funtco- 

Indubio  rimendum  cft  i  (i  vcrocx  conic(!\uris  ni-  dubium,  quodpropria  fiicril  vcndicio;  nieiliirr 

an  x{iil  hil  poilic  cuioci ,  jpraBrumeadum  cft  &rcgulariter>quandoaliter  noncoa-  proncg.i 

isadofiE-  pro  negacione^ eiofdem  sftimadonis .  ftatccs  datc  in OMiem ipfx  prxfumun-  t  onc  vc. 

«lit  vc-  iuquoad  primara  partera  Trentatinque  tur  dotales,non  precium  ipfarum;  Nc-  aitioms 

»  iwr. refol.  vol.i. Ub.j . tit. de iure dot. refol.  quc  dicas ,  quod  in  dubijs  fiuore  docis  P*^""^ 

canieau'  * ' '  '^^^  LMdomicits  torul.  lo.U-  pro vxorc  pracfumeodum  fiv,  maior  tUr  ^ ^ 

ris  .irgiie  ^'^'^' »  Jofeph  Mafcardus  de  probationibHS  temcflfauormulieris,quod  doscenfca- 

dum  cl\ .  concl.664..       I    >  HypoUtus  Kitninaldus  tur  xdimau ,  quam  imeftimata , quia  , 

in  pKDuip.  inftie.  qitib.  aUcn. ,  Ucet  vel  non  quando  dos  datur  seftiro.ita ,  omnc  pe- 

nMM.  1  ^4.,  varifjeoaf.il. MflK.5. ,  &fefq.  riculumad  marittun  fpe^c ,  nullum_>    (^^t, ,  „ 

«0/.5 .  Quoad  iteundl  eft ooncra  FMir«-  ad vxorcm  mdftiueaf.^.eal.x.  in  pnncip.,  j„^t.wuix 

wellam  depaS.  nupt.  clauj.^.glofa  8.  part.  lofrpb  Ludouicus  decif.  TerufSp.  wm.io. ,  oppofi» 


Ej. iHinu><4 oui  piocedicvntuerfalit^r>  tiondedeus conf.i^m.<;S.vol.i^Sot9mtiar  xi', 

flcindefimt^am qioad mobilia, quam  ^vfi^i^iih.i.c.^.num.^. ; Goatraenim 

immobilia,fcdportcantt»;.x8.arsignan-  impugnabcris         c,iul'idotis  fcmpcr 

dorationemulisprffumpcionisdcilruic  inciuditur  in  gcncrali  di!poittiQne«  vbi 

ftatum  quacftionis ,  dum  fupponit  in^  quid  fpeciale  pro  ipfa  cxprefsi  (btatina 

uli  xdimationc  ricri  mcntioncra  prctii;  non  cH,Tiraqnd  dc  rctraci.  confanguinita- 

arguic  enim  hoc pa^  .  Ideo in  dubio  tis§.i.glcf.i^jum.io^.f'Deeia8$tsi»aittb. 

cramatiofiioitempcioncm,quia,vbific  ex  tefiameutomnlt,  tmtA.  C.  vmk  toer 

mentioprctij,cmpClO  rcfultat  in  dubio  in  l.i.  col.z.ff.drrcg.iur.,SurdKsdecif.ij8. 

per  ccxcum  in  l.fiu.^Jepritd.Decur.Ub.  nMm^.jinhocautcmnonrcpcriturquid 

io.)fixlnoslatfedocuiinusrupra,quod,  fpccialc  in  fauorcmdocis  difpoHcum. 

vbi  aeftinutio  cftcum  mentioncprctij,  Dcinde  hanc  inftantiam  manifcfte  re- 

iaciac  vcndicioncm>cam  camcn  fuitincnc  probac  RimiBoUus  in  frmip.  In^it.  fipb. 

iMMWf  Mtpt^  C^  ie  nrned.  fii^ii.  re-  lUien. ,  Ueet     nmmm.f^  ,  ^um  vn 


med.  6^ .  num.x. ,  Tctrus  Barbofa  in  i.  l.fi  OOafuiitC. 
eAimatis  num.S.  vcrf  conjirma  ff.folut.  taa- 

trimonio.  P  R  JB  N  O  T  I  O  XIIL 

Ratio  priraaepartis  cx  eodefumitur, 

quia  etiamdos  ip(a  quoad  fubftantiam  l&xplicanturea  omniaj  quf  pcrtincnt ad 

ex  ooaiefturis  fuAcientir  eaindtnr  per  .  docem  ntunecatam>«  confeiTatani 

fupcrius  allegata, &  probnta,  &:  doccnt  aoR  OOniiafta» lUiptia» .  ■ 

I»    .  -  eciam  Mafcardus  ie  frobat.  concL.  565 . ,  /' 

zSJf'  pff .>SaM  ttmkmficmitiherfjeeif.i  16.  S  t^M  M  UKl  r  M. 
Iubfun-  per  totui^,Teregrimis  decif.^^^.tnim.^.  ,& 

tmm  ex  feqq.,  crgo  cciam  ex  conicduris ,  quaa-  Contra  couf^emmiotistvbi  aiitcrnoncoih 

coniec-  ao  rcsclt  cradica  aBftiaiata,poient  ooor  fim,ieum  exeefti^ m»  mmKnt*  fem- 

nuisfuf-  uinci.an.littraditacum  ^cftimationcfii-  ra* .  \. 

fnini^m  ^^'^^  vcnditioncm, axi  linciila .  Si  au-  fluatumtemfore  ,feuintraquodtemfmi6- 

ifiiKcacar»exqaibusnamoooiee-  bemtffmi  uSis  exceptio . ». 

T  %  iwr 
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btttatempusnon  tpp^ttawuritm  mm   dieconfcdionis  matriaioiuum  perfucret 

aimttituradexcipiendtm.^.  vfquc  ad  dccennium  comprchcnfo  illo  2 

*Potcfi  tmen  ipfe  probare  dotem  nonfmfie    bieiinio,  &  intra  illud  dcccnaium  ma-  Qiton*« 
ftUMtam.  4.  trimoniutndiflblttatur,cuacconocdun-  ccrnpoic, 

Mitritus  nefiit  fxcipere ,  ft  ex  interiull»  ?€•    tur  folu  m  trcs  menfcs  ad  cxcipicndum>  «ntw, 
nHnrtojnc  lur:  excipie/idt .  5.  fi  vcro  inccgrum  dcctnnium  traniicrit,,1"°<l  *«• 

Triplex  ftatus ,  fecutidMm  ftm  ftfmt  tflt   liiiicabfi^ai^Mgatur exceptk»  non  nu-  P"^ 

fa3a  confeffio  .  6.  meratac  pecuniae,&  folumconccditur 

Cca^ef^odotis  recepts  faSa  i  marito  ante  marico,&  cius  hasrcdibusrcilitutio,  vt  hsexcep. 

nHptiasmm  tenet,nec  nocet .  7.  polfinc  probarc,dotem  non  fuiflc  cradi-  tio . 

CMfeS^o  dotis  receptn  ante  nuurimMmm  um,&ri  non  probauerint,cogcntur  ad 

n^fneritrenocata  coi^antematrimonio,  docis  rcAitutioncm ;  hxc tamcnrefticu- 

non  confirmatnr  mortemariti.  9.  tioin  jotegnini  fpccial  icer  conceditur,(i 

faSa  promijpone  ante  matrinmiimt ,  &  maritusA  cius  hitrcdcsfucrintminorc» 

etiam  ante  ipfum  confejjjione^oi^i^o  im-  viginti  quinquc  annis  pcr allegatos  tex- 

portatiotemfm^  verinumeratam.p.  ttntBiXi^t^trMttb.tpmdlocumCjdedo-  3 

Cnr  coi^effio priAatmimerationem ,  etiamft  tc  caut.  non  numer. Ex  quibusdcducitur,  in  tem. 

f<^a  ftt  ante  matrimonium  ,  licct  pofl  quod ,  fi  intra  ccmpora  a  iurcprxhnica  pore  non 

fromijjionem  .  10.  noofiieritoppofiaqiierda  non  nume- "Ppo'''^ 

iHteU^e,tmendimtmodoconfeJlfiofaSafit  racx  pcciinia:,tuncnnn  .in:pliusadinit- 

exiKtemih  adpromif^onem  .11.  ticur  maritus  ad cxcipicnci  u m,& confcf- 

^tefl  tamenmaritiu  fnhitrteminmfwjft  f\o  probat  dotemclk-  roluuun  ^fflitlM  cMCfCiA 

folntam  .  11.  decif^ox.nHm.  10.,  6*  ibiyrfiHiunitm.l., 

Confefjio  dotis  receptt  foQa  per  fHtwruftu  Rota  Aoman.apMdStatil.  Tncificmn  in  fine 

maritum  ante  matrimtmum  m  itStio ,  an  fm  operis  dc  Saluiano  interd.  decifu^S  .eadem 

faSafucrit  titulodonationis  yOnvero  fuh  Rot.Kom.decif.ioxjMtm.\.part.  %.  dmtrS^ 

fpe  futnra  niimerationis,prxJ'umitiirfa£la  Stcphanus  Gratiams  difccpt.  for.  tem.  x.  f. 

fnbfpemmieratioms.ij.  ^6x.ntm.i6.,fontatieUadipjtl.ii:ipr.clMif.  j 

^iignimbieiaer  eon^t  iotis  reeepts  ex  eo,  14. glof.vnieapart.u num.  So.iioc  umen  . 

mud  mpdHs^m^tidlibitt  ii»iim  fuerit  ica  intelligcndum  eft,vt  poft  elapfa  tera-  ^^^/ 

^rmantf&faciimurumitttkmiem  pora  a  iurcpra;finicaadcxcipicnduni.j  pom  ad 
.  MMmnu .  14.                             -4100  poi&nt  ampiius  maritus , <icu  eius  exctpicn' 

heredeseicipcrc  quoad.efieftttmobU-  «Iiibim 

MplamfattsinatCfiam  inlioc  di-  gandi  vxorcm  ad  probandum  <lotcm  ftxixam 


lljn(ftionis  ^gcnere  a^gredimur  *  fuiilc  numciatam ,  non  toliacur  .tamcn  JJ^g  ^ 
^WBfctCudignaeftj&mulctsdifficnlta-  perhocremedium^vc  ipfemarjcus,vd  bidi  do. 
tlbuSyqus crebr6  occurnmt  dilfoluen-  ciushaircdcs  poflint in  le  alfuincrc  onus  tem  non 
jdis/)pportuna ,  & miidejBxlc dote  nu-  probandi  dotcm  re  vcra  non  iuiiic  nu-  fiiiile  fo- 
merata  nil  hic  agendiHft  temanec,  cum  sneratam  Ftdgefm  in  i.  fiibfpccie  in  fin.  C-  (nc^' 
Ver{^i& propridutdos  fecundum  omnes  depojlul. ,  V.iulus  dc  Cjj\,  o  tn  t.ficxcautto- 
fftfid I rif^nfff^i^"^  propterca ca omnia    ne  mm.  Ci.C.de  non nim.  pecnn. ,  Gtbriil 

intelUgad£fl|Ky qiUB de veradotein  ■<onf.i6$.mtm.x-j.,  Tetrm  Baihofainl.t. 

tota  hoc  qUflBfikXUUnierieaAa fiinty  &  p.v  t.6.mm.^6.,&  «.7^.5  5 .  vr>-f..:Jdc,fiui)d 

ageotur        ,  ,      •        -  ff.folitt.matrim.,  lontancUade  pati.  nupt. 

I/)quendo  igttur  de dote ConYcfTata  clattf.i^.^lof.vnicapare.i. m». 59. ,  cum 

hocccrcumeftin  primis  ,t)uod,vhi  non  prxfuinptio  ccdcrc  dcbcatprobationi , 

conftat  alit^r  de  numcratioac  pecunix,  &  fufpjcio  vcritatj  pcr  tcxtum  inl.fi  cbi- 

X     nifi  pcr  confclfioncm,conceflrttm  fit  h  iu-  rograpbum  ctm  l.  fe^q.,  &  l.  impcrareret  a* 

Vbi  non  «  rcmcdiumcxceptionis  non  nmncratj  fin.  ff. dcprohat. 
eaaStxt    pccuoic  t  fcu  non  traditas  dotis  pcr  tcx-      CjBterum«quaatumuis  maritus  intra 

^ma^  xtxlAml.i.9&l.vk.,&mh.onoilocw»  tesn^oniiiureprasfinita habcatiusex-  $ 

C.de  dotecauta  non  numerata ,  &  quidcra  cipiendidc  dote  Jion  tradica.fcu  dc  non  Miriws 

ini.  l.}.  exprcfsc dicitur,  quod,  ii mari-  numcrata  pccuniaj  lalljc  umea  iioc ,  fi  ncquit 

tus  ducante  matrimoob  non  «xceperit  poft  fiiAam  confeffionem  ax  interuallo 

dcnon  numerata  pccunia  ,habcat  an-  rcnuntiaucritcxccptioninonnumerata:  ^^^,^  fQ_ 

nura ad  cxcipicndum  poftfolutumma-  pecunix,  tunc  ctcnim  eciam mtra  tcm-  Juta»fiex 

trimonium>vel  per  diuortium »  vel  per  pora  a  iure  prxfinia ,  non  poteft  am-  iutuul' 

obituraiin  d.  ver6  auth.tjuod  loenmcoa-  plius  cxcipcrcquo.id  crtcitum  oblif^an-  loceantf 

ccditur  talis  annus  ad  cxcipiendum  a  di  vxorcm  adprobandum  dotcm  fuifte  nunria- 

dicfoluti  mJtrimonij  >  fi  matrimonium  fdiutimCoanmiasvar.refol. lib.i.c.'j.n.$.  ntxitiun 

ipfum  a  dic  fadac  confcfTionis  foluatur  "t^crf  q'iod  f: 'jcUmus ,  M.intici  detacie.&  ^^P'*'*^ 

antc> feuintra biennium ; fi  vcr6 a  tali  ambig.cuiuiiiit.iib.ii.ttt.2.o.nHm.H.verf.  * 

tee^ 
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tfrthmi,  MatddM$ iepMfiimpt. lib.^.pr*-  «donandi  prarrunenduni  fit  pro  prtmo» 

fumpt.ii.  num.i^.,& fc^q.,  Mjfcardusie  an  vero  profccundo  .  Quartus ,  an  in- 
frobAt.  tom.i.  «mcl.  j6x.  num. 8. ,  BaliMs   .tclligatur h£U 4xmk&o  dotis  rcccptas, 

7{ff$ieilmp4rt.io.mm,^.,  JtiigtfiinmBat-   '   — -  ^  . 

hofa  collea.  ad  l.vlt.ftim.g.    de  dot.caut. 
iwji}iMMr.iRatiocft,quia  illa  rcnuntia- 
riodebetaiiqtiid  (Mierari ,  quod  potij&- 
mumvcrumcfl«,1i  cflctiuramento  fir- 
nuu.  Dixii  tx  iuteriuU9,tum,  fi  rcnuA- 
riatb^&Aa  dTet  inoontinenti , '8e  in  e»* 
I  dcm  inrtrumcnto  confellionis  dotis  rc- 
6: '  .  ceptaB^  nonprauudicarct  tnarito,  nec 
SBens,fi  etii^teredibusinanipFasrttinjtur,iquod 
fnooatt-  «adcm£icilitatc,  qua  confcffus  effdo- 


nenti  re- 
nuntia- 
Ult. 


cuandoancaitaidotalidfcitaiu/o 

&firmant  chartam  dotalem  &c. 

AssBRTxo  1.  Cnntsffxo  xlotis  axccpta:  - 
£iAaamarjn>.ante«iatrinioniiunanl-  Q„(cff. 
raodonandi  probabilius  nontcnct,  ncc  jj^  ^^^^ 
noceteidcmmarito,nccciushasrcdibus  reGcpta: 
>OAriH  cmT.  i6s.  num.^o.  t  Memebm  4e  ttetti 
pr^fumpt.lib.j.  pr.£fumpt.iz.ntm.i.y&z,,  maril» 
yelafcus  cottfdtx.  .jmmj^.  ,  luiomeits  Mo-  intenw^ 

Unaiei,^.&imt»»Sl.%:diJPA39'^^-y  "To 

Sanehei  iematrim.lib.  6.  difp.iz.jinm.^.  (^on.indi 
'  tem  recepiflie  ,  ctiam  rcnuntiauerit,  &  AducrCus  CraMettam  confu^.  num.i.,  Te-  non  te- 
.cx  codemanoiiiio , -quo  confefluseft  re-  :^tnm  Barbafam  Mt/.i . j»4rM.«Mi.jisMijfl  «ee  *  nee 
ccpifle  mocus  rtiam  fucric  ad  rcnun-    quamuis  ,Ji  anima.  ituxKt» 
ciandumpcr teztum  in  l.  vU.  cnm autb,       £xprds^  colligitur  ex  tcxtu  in  l.i.C, 
/iff .  C.  ie  dote  eaat.  nem  nmtr. ,  jttgtfii'  de  ionat.  antt  m^.  vbi  fic  iegitur. Af«/rimr 
mu Btrhtfne^lcQ.  ad  l.cx cautione  num.p. ,    intcrefl  ,ftea,  qus  donat  vir  futurus  tradi- 
<Sr  IX,  t.denen  mm.peci'». ,  MoUna  Thco-   derit  vxori,  & posiea  in  dotem  recepertt , 
logmdeii^.&iur.  entS.»j<r)]>.459.im4.y  anv9riieiiimiimiiimi»temmixerit,vtvi-' 
yclafcHsconfdt.^^  mm.ix.fJtdimTifsm^    deatur  accrpijfe ,Tquoi non  accrpit .  Trim 
iusdedotepart.io.man,'^.  aiimcafu  donatio  primo  impeditur  ,&ret, 

Vc  Clarius  ,  &  diftin(fliltt  inliie  qiue-    «««  iu  ea  caufa  fmu  dotis  cfeS*,  iudicio  ie 
ftionibus  dedoceconfiefliacayqusoerc^  ^hte  peti  pojfuutf-pofieriorivericafnniliU 
multis  fant  obnoxig  difficulcatibus,pro-   aSum  efl  ionati<me,&  tptoi  ia  iotem  datum 
ccdamus  debcmus  diftingucrc  cripli-    non  eft,repcti non  potcjl^vbiv idatcxtnai  ' 
cem  ftatum , fccundum qucm  ia^  iuic  faeere  dijkreaciam  inter  donauoafim.^,' Kira,iqiit-' 
talis  coflfeflio  dotis  receptae   «aarito,  auae  fic  per  traditionem  rei  donatae  per  bas  mri- 


vcl  cTcnim  f.icta  cftante  matrimonium 
celcbratum  pcr  vcrba  dc  pr«reati »  vel 
in  ipfoeontraftu ,  <vel  poft  contraftum 
TripFcx  raatrimnniumeodem  iam  conrtante.  In 
ft.itus.fe-      praeaotioneagcmusde  con&fltonc 
Q 'i^  i}o.  f3^antecontTaaummatrinionium;in 
niit  cH^'  <li*abus  rubfcqucntibus  decadem  fiila 
jji^U  c6-  inipfo  contradtu,6i  poltcundcra.Porro 
'  ~       haec  oonfeifioAtte  fa^a  antcfiue  in  ip(b 
contr.iftu,  fiucport,  vcl  potcflcfTcftcU 
fub  fpc  futurx  numcrattonis,  vclcaula 
donatiunis,  vel  fub  fpe  fucurac  protnif^ 
fionis  ,  vcl  in  fi-nudcm  crcditorum  ma- 
riti ,  &  fccundum  has  confidcrationes 
pofl^unt  ociri  variB  lariones  dubitaiidi , 

oc  decidcndi  . 


Aninli 
mdi  dr- 


futurum  maritum  rponrx,i&  rcccptio-  •"'^- 
acffl  ipfius  indocem,&iilam  fidamdo-  * 
aiatiQnem  per  confelfionem  fjxMifi  itne.* 

vlld  rraditionc,  quam  ctiam  difcrcntii 
videacurcoafideraflc  Molina  d.difp.4^jp. 
Snndsez  i.  i^.tx,;lHeueehim  i.  prxfumpt. 
sx.numj^j „FontaBclla dc pj^. mpt.  clauf. 
i^.fort,  i .  nitm.f. ,  rbi  ^d  validam  do- 
Jiationem  requirunc  xraditkiaflm. 

Diccs  primo,  in  J)ac  etiam  hypothcfl 
interucnirc  virtualem  iradiuoncnj^ , 

3uaeenus  fupponitur,  quodviriliaiiL.» 
otcm  confcflatamprius  ab  vxorc  rccc- 

Scnt,&  dcindc  cidcm  tradidcrit  fibi  po-     Nu  Ifo 
ea  indotcm  confcrcndam,'&quodin  modo  no 
rc,  &  quoad  fubftantiam  non  difcrat , 
Articuli ,  qui  inliac  prxnocionc  cxa-   quod  fpnnrus  prius  tradidcritj&pollca  !?!l'^5ni- 
minalMintur,hi  criat.PrimuSfan» finu-  reoepcrit ,  &  quod  vno,  & eoidem  con-  ^,^^^^. 

tcxtu  fjfl"us fucrit recepiflcjcum in  vtro- tiOi 
que  cafu  niiul  dcfponraacccpcric,& 
totuffl  de  Tuo  contulerit .  :Sed  xontra  , 
quia  flcc  in  hac  hypothcfi  potcft  concipi 
ilia  virtualis  cradicio,cimi  in  nullo  alio 
.coarineaturyficuci  continctur,  quando 
marito  confcrtur  fundus ,  .'cu  (pccics 
asflifflata. ,  proiic  diccbamus  in  praece* 
4ientibus ,  vndi  non  dl  craditio  jn  <e,n 
patct^-ncc  inaliquoalio,  in<iuoconci- 
ncatur ,  cum  non  fit  aiiignabite»flecin 
folo  animo  donantis ,  fcu  xonfitentts, 
cum  hic  fccundum  fc  noaaptusfitcoo- 
iUcucre  tradicioneui . 


ritus  ^ntc  cclcbratum  mairimonium_, 
confcflus  fucrit  dotem  fccepilfc  ani- 
mo  donandi  valcac  donatb»  &aiL« 
fit  irreuocabilis  ,  &  nn  morte  mariti 
confirmctur.  Sccundus ,  an,fiante-» 
matrimonium  prxceircrit  promiflio  de 
dotcdeterminata  ,  &  fubfcqucncir  per 
nuritum  non  adhuc  confiance  <natri- 
inoDio  &fta  fiierit  confelfio  iUitts  jdkNs 
catttnlQ.  rcccptae  ,  poflTir  adhucopponcre  qucre- 
lam  dotis  non  folutie.  Tcrcius,an  m  du- 
iMO»fi£ifta  £ueritance  contradlum  ma- 
trimonium,quod  fjLta fucrit  vcl fub  fpc 
futurs  numcrauouis ,  an  vcru  animo 


lyo  ContraflusXVL 


"Dioes  Iecund6}fi  talis  confcfGo  facta  tucioncm  tcncre ,  prout  etlam  fcntlunt 

Ct  COnflailW  iain  matrimonio  (  quan-  Bartolus  m  /.  AtemS  jf.  foliu.  nkMm. ,  M»- 

tumuis  ex  alio  capitc  irrcuocabilitiir  lima  <ir  ritu  »upr.!ib.^.eju£fl.^j.nHm.^z.^ 

noo  tcneat,  vt  infra  lai^  )  nihiloinmus^  &fcqq. ,  loanties  Ungdus  BolJm  tntS.  d<-f 

qaaocum  ad  cifisftum  illum craditioiiis  iaieeAO. iwm<^.»<|uae  non  poffuntali- 

nibet  vira  fufficicncem  ,  niltcra  quoad  tcr  proccderc,  nifi  in  illa  donationc prc- 

liOCyVtconfirractur  moicc  nuriticonii-  rumacur  laUeravirtualis  traditio,  crg6 

tentis,  quantumuis  nulla  in  rt  interuc-  eaaa  in  finq^  ooofiEffione  docis  £»fta 

riitradido,&  inaliquo  alio  noncon-  per  maritum  ante  contraftum  matri- 

cineacur,  prout  nutanc  C/q/jj^Bdrro/Mf  moaium  praefumi  pocelt  illa  vircualis 

18  l.x.  Cod.  ie  dott  amt.  non  numer.fFoHta-  tradicio ,  cum  in  ctfe^u  non  difefaat  . 

welUdepa3.niipt.eUMf.i^.glof.vnicapart.  in  hoc cafu  illa donatio £a£U  peraccep-  "of^^f 

I.MMM.  •jx.^Menocbius  de  prafumpt.Ub.^.  cationem  nommis  dcbitoris  iiupoccncis  ^^dif 

fr^Kmpt.iz.nu.61.  j(^oar4uiasvar.refd.  ad  folucndum  cum  rcienda  calis  impo-  fmu* 

«.6.n.^.vcrf.quodficonfej}io,yihi  cxprcfse  tcncia;  in  fponfo,  fcu  marico  fiicur09& 

doccnc ,  quod  confcifio  ipfa  conftance^  illa  donatio h&i  per  confcifionemdotis 

matrimonio  vim  habcat  cradicionis,er-  fCCepCB .  Sed  contra  .  Diiparitas  in eo 

wti  cciam  confelFio  illa  fccundum  le^  connftit,quod  in  illa  hypothefi  acccp- 

lumpca  antc  nucrimonium  concra^tum  tationis  nominisdcbicoris,qui  cognofci- 

habcFe  poced  vim  virtualis  raltemtra-  tur  per  futurum  maritum  impotcutcm 

ditionis .  Scd  cotra  hoc difcrimcn  agnof-  ad  fol ucndum ,  craditio  fundatur  iOi* 

cuntinillaconfcirione  ancccontraaura  alio contraftu, ncmpi venditionis  illiiif 

matriraonium ,  &  in  eadem  ipfo  iam..  nominis  dcbicoris,quem  voiuii  altumc- 

confta nte  .'Holina de  iufl., & iur. i. tr^.z.  le  ipfe  maritus  tanquam  aptum,quam- 

*/?4  i  9'>  ^  Sanchet.  d.  Lib.6.  de  matrimoH.  uts  nouerit  incptum ,  &  fic  pracfumitor 

DifpAr  .»quodquandofa6lacrt  conftan-  virtualitcr  tradidiiVc  prctium  eiufdem, 

nciojaaS  K  macrimonio ,  potcft  intelligi  illa  tra-  &  breui  maau  reccjpiiiie  in  dotemj^uod 


^(aSa  ditio  virtualis,  qua  prxrumaturmari-  nonpoteAverifieari^nando 

cft  illaw  tum  tradiJilfc  ,  6c  dcindc  breui  manu  contefTuscftleitOBeni  reCq^iffi^Vtpcrle 

con/eillo  recepiflc  abvxore,cum  dosrcmanere.*  patcc. 

Mte  ma-  ^jgjj^j  gpud  naricura ,  ficquc  quoda-  ExqnHMisoamifMisdediices ,  quod,a 
Stmi*"ac  0*6d6  racioae  macrimoni)  fubfiflcrc  do-    huiufmodi  confirlfio  dnris  rcccpijc  ante 

qaamto  temjquandoverd  fa^  dt  iUacoafdfio  contraaum  oucrimonium,  non  fuof^t  g 

^Oaeft  ame  coacraftum  matrimomam  ,  nee  eodemoonflancereaocata,inerenoiit-  confcOio 
illo  con-  conftantc  macrimoniorenouata  cft,non    ta,non  confirmetur  mortc  ciufdemma-  dotisrc- 

•    pote(tMi>6re  racionem  docis ,  cum  fine  xici .  Mdina  de  ii^.,  &  lur.  di3.  difp.^ ^p.,  ceptz  aa* 

matrtnaodio  non  poifit  dos  per  teitum  Sandltet.  4e  matr.d.Ubj6.  difp.  n.  propter  te  nutiH 

inl.vlt.C.dcdo/iJt.MlenHpt.f^Cicccffdt  racioncm  fupcrius  adductam  ,  quia_^ '"l^™*!!^ 

iila  hiaa, &  virtualis  traditio .  Scd  obfi-  huiufmodi  donatio  induaa  pcr  taicm.j  ?enouS 

llerevidecttrhuicdirparicaticonfidera-  confi^dkmem  omntn6  inualida  eft,  &  coo.mte 

tio,quod  ctiam  illa  confctfio  docis  fiifla  ad  eandcm  confirmand.un  pcr  morcem  m.unmo 

eft  incuicu  fucuriraacrmionij,ade6aue  donatoris  rcquiratur  tradicio  faitcm.^  nio.ooa 

quod  in  eodem ,  poftquara  initum  nie»  virtualis ,  quz  in  hac  hypccbeii  nullo  ooaSr. 

nt,  radicctur,& j>cr  confcqucns  ratio-  modo  intcrucnit .  Ncquc  hic  audicndi  ™y 

nc  ciu.dcra  coafeiiio  habcrct  vim  tradi-  func  Menocb.  de pr^efumpt. iib.^.prajumpt. 

tioais, Taltem  poftquam  fueric  oontra-  it. mmi.^.,&alti aflerentcs  per cextum 

jin.  QMamobrcm  diccndumcft,quod,  4»  /.x.  C.  de  dot.  caufa  non  mm. ,  &  l.  cum 

cum  pro  illo  tcmpore,  pro  quo  U^a^  hicfiatus  §.fi  fponfusff.de  donat.  intervir. 

Itiit  illa  confcifio ,  non  potucrit  in  aii-  &vxor.  pcr  morcem  mariti  confinaori 

quo  radicari ,  rationc  cuius  habere^  ad  inftar  aliarura  donationu,quae  fiunt 

pQific  vim  craditioniS,nec  fucrit  rcnoua-  inter  marittim ,  &  vxorem ,  &  confofio- 

ta  cempore  coo^ntis niatrinioni},fillat  nis  de  dote  recepta  fa^beconftante  ma-F 

in  puris  cerminis  niids  ooniicffioiUS»  trimonio.Non,inquara,audicndi  funt, 

adcoquc&c.  itjj;  ^uu  vcl  illj  proccdunt  fuppofica  tradi- 

Diccs  terci6  cx  ijs,  quas  docnimus  m  tione  faltem  virtuali ,  vel  conftanceoHii- 

prsccdenti  prjenotioite  affrrt.  5.  verf.folum  trinionio  ,  praccipui  quoad  illam  con- 

quoad  prjefcntemafkrtioacm  ncmpc,quod  fcliioncm  dotis  reccpt^^inquo  caTucon- 

quando  raaritus  aeoepuuit  cttam  ante  ftancismatrimonij  etiamabrqueaftiia!- 

matriinoniura  noraendebitoris  indote,  li  traditionc  ailcrunr  donationera  pcr 

qucmfcicbat  noncffc  folucndo,  intcl-  raorccmnuntifirnurj /■'ay^H/wj^a./iuf^,  Rationci 

fimcurAimraara  illam,qua:  in  cali  no-  lib.).c.^,mmt*io.,BaIdiu7ioueilus de-, 

fuae  oonxinetiir «  doaalie>iuaoqae  do-  iattfm,  to.  mmt,  7.»  FmmieUa  ie  paSt.  "^^^ 

ajpr.  • 
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De  Dote  I.  PrxnotXlX.    r  j-r 

m^t.  cUufA^.glof.-uiuca  nsm.yi..^  MoUna  nispr^furapc?  non  fundctur  in  co,quod 
ii^.,&itire tutt^L, difp. 450.  m. 8. in  ccflct ratiopraefumptiouis ,  quod con- 
iiite,San£hex.  de  matrim.  lib.6.difp.p.niim.  fcllio  fadka  fuerit  ad  cffc<aum  gaudcndi 
i.verfqitodftobtjciiUjf^dafcmconf.^.nu.  nupti>s  (licctluBcmultum  eciamconfe- 
i6.f& feqtf.  t  qui  etiam  airerit  Hngulare  lac  ad  admiaicaJaodam  caadem jm»- 
cflc  in  hoccam,vt  huiufmodi  confcflio  fumptioncm  numerationis )  fcd  m  co 
dc  dote  rcccpca  poitcoatradum  nutri-  prascisc ,  quod  poft  prominionem  do 
BiontuiBctiamprotraditioiiehabcatur,  dote  detemiiaau  MPoeflcrit  eadcm^ 
&  confinnetur  morce  donanci^ ,  quod  confcillo ,  quia ,  cum  promilEo  dc  dote 
eciam  cradic  yitff"*"      "f-f  ^  prxccilcric,  fup^nicur  ctiam  promif- 

racione  ,quia  »cum  dos  fui  natura  Gon-  uo  de  matriinoaio  iiitiuo ,  quod  ex  vi 
ftantc  matrimonio  dcbeac  cffc  pencs  talis  promiflionis  (cqucretur  ,  etiam  fi 
pcr  maritum,tamquoadproprictatem,  non  iubfcqucrctur  calis  confeilio  ,  ac 
quam  quoad  pofldBoaempercexcum^  proindi  illa  confefiio  non  fupponicur 
in  l.Dote  ancillam  ^.dereiveadic.  frudri  nnaliter  rclata  ad  effc^bum  obli^andi 
fieret  cius  cradicio  conftante  matrimo-  ad  tale  matrimonium .  Pundacur  igitur 
nio/nim  ftaiiiikadmaritum  dcbcretre-  illa  prxfumpcio  numeracionis  in  illri^  ' 
dire ,  (icq;  cius  retentio  bfeuiiiuiia  ha-  oooielfionc  poft  promiifioaan  £aAam^ 
becur  pro  tradicionc .  quantumuis  ctiam  ame  oontraftam_i 

AssaRTioII.  Si  antematrimonium-»   matrimonium  ,  vt  notanc  communius 
praMrcflcrit  promiflio  de  doce  determi-   DD.  ex  4iS.  l.  iuciMtraSibks  $.  fed  quo- 
p     nau ,  &  dcmde  eciam  non  adhuc  con-   nim  Cod,  de  mt  mmerat.  fecMma ,  qui 
F^d^  ftante  matrimonio  fada  fucrit  per  fu-    tcxtus  genecalildrf  &fiae  tdta&ioac 
fvoaiiilio  turummaricum  confelfiodceadeinre-  loquicur. 

ne  «nt<^  ccpca ,  non  prcfumicur  illa  conftlSb  £i-      Aduercendum  tamen  hfe  eft  y  qiMd 

ni.nrinio  ticulo  donationis,  ne  fub  fpc  fucur?  ad  induccndam  praBfumptioncm  pofitf 
niuin,&  nunierauonis>rcdhabecurjpro  vcra,dc  numeracjoais,& folutionis  cxillapro- 
cti.im^  lcgitima ,  &probat  dotem  luiflienaaie-  niM&mei&oonfeflibaere^iratar^^uod 

confciTio*  ratam  .  luxta  hos  ccrminos  proccdimus    confcflio  non  fafta  fucric  inconcincnti 
ne,         totn.i.  fnb  ttt.Contratitts  xy^.de  matnm.y.    ad  candcm  promiflioncm  ,  fcd  cx  intcr- 
confciTio  pr£mt. p.  mtm.  8.  h.incquc  fuftinent  Ca-    ualio ,  vt nocant communll^  DD. ,  6t     _  _ 
h«betur  ftrenfis  inl.tncantraciilj  ns  §  fi\hji40Hj.tmC.    prcc  fpuc  Caslrcnfis  in  l.in  contra^Iibns  §.  *. 
P'*?!?'*»  de  nonnumer.fecm.fMMtica.  dc  tacit.,  &   fed  quoniam  C.  de  non  mmcrAta  fcciaua  ,  ^"''"•g^ 
amkig.emim.Uh.\i.tit,u>.mt.i.yC<M-  Mem^dgpr^akmtM.x.pr^Umft.iu 


^       4mlrig.  ctmmu.  W». 1 1 .  rir. to.  iw. i . ,  Co»-  MemthimdgpnifimiptM.j.pritfmft.iu  ^^amo. 

*       ruuias v».Ub.pr. c.f.  nn.^.verf  qiuniotpte  twm.;^., & yy., yelafcus  coitfult.$.num.p.f  coo- 

tamen  ,  Mcnoebius  de  prafumpt.  Ub.j.  prM-  Mafcwrdus  de  frobat.  concl.%6z.  num.  li. ,  fcffio  fa. 

/«■jpr.ix.  n.^).,t9Mmes,A>^gelmM«jSbudt  Smmm  jii^pim  Befgmt  traff.  de  do»  «.to»  ^  <it  ex 

rfofe  c.io.  WOM.141.  «ww.i4i.,nam  r.uroneciufdemcontcx-  >ntcru.il- 

Ratjoncs  pro  hac  aifcrtionc ,  &  folu-  cus,&  vicimucis  aduum ambo  pro  vno  ^J^^^ 

tione  argumcncorum,quxconcra  can-  aftttteputancur,  &  tacteeisy  toicde  "^^^ 

dcm  ab  aducrfari/s  a&runtur  >  vide^  vno  a&u  debemus  iudicare  arg.  l.  cum 

d.  tm.j.  fub  tit.  ContraSm  XK  de  wutH'  miquitat  C^e  teftament.,  &  l.baredes  pa- 

mmt^. pranot.^.  a  num.%.  ad  fatm$  HOa^  lam  §.  vno  confenfu  ff.  eod. ,  .Angelus  conf. 

enim  vacat  hic  rcpcccrc .  145 .,  Komanm  inemf^i^^^jmm.y ,  vbi  di- 

i>olum  aliquid  negocij  videcur  face-  cunc ,  quod  ratbne  ▼icnucatn  adnumy 

icere>quodea,quaB  ibidi£bifunc,vidcn-  quod  vni  incft  ,  alteri  inelTe  credicur 

curcancumproccdcre,quaiidopoft  pro-  l.patrisfiUj  ff.de  vdgarSX^i»i*iitmref- 

miflioncm  fadam  de  dccenninatatfocc,  pondit  ff.  de  verb.  Mig. 
^  ^     poftca  fubfccuca  cft  coafcifio  de  eadem      £x  eo  auccm ,  quod  dixetunus,  quod 

Cur  pro-  rcccpca  conftancc  iam  macrimoaio»eo-  poft  promiifionem  fafta  per  maricunL.^ 

^.^^  demqucconfummato,inquocafttvide-  oonfemone  recepti<Miis  ex  inceruallo 

ccsam ,  (1  <w prooedece rpedalis  pracfumpcio  pro  pr^unucurfiidanuineratio» &rolutio 

confeino  vera  numeratione ;  non  eniffi  tunc  po-  eiufdem  dotis  promiftae,  adcoq;  nonde- 

t*etA  C\t  ccft  praefumi , quod  marittts fberit  con-  turamplius  quacrela ,  feu  exceptio  non 

.mrc  m.i-  feilus  calcm  reccptioncm  ad  eficaum_,,  numerataBpecuniac,fcu  dotis  non  folutf 

tnmonia  vt  pofTcc  gaudcrc  opucis  nuptys,cum  aduerfus  vxorem  ad  eflc<^um  ipfanu. 

protaiflio       'llarura  fic  inplcna  poffcmone,qua6  obligandi  ad  probandum  docem  fuiffc 

'aen.      pra&fumpcio  nopmilicac,  quando  con-  numeraum,nolim  tamcn  intclligas, 

feifio  fafta  eft  non  adhuc  confumma-  quodincercludacur  omnisadicuseidcm 

cis ,  ncc  contraais  nuptijs .  Sed^&dli  marito  ,  fi  veri  pecunia  non  iiierjt  nu- 

huicncgocio  polium  occurrcrc^alTerens,  mcrata,fcu  dos  non  fol  u  u  .id  cam  con- 

^uod  adatquaa  ratio  iUiusnumeratio-  lcqueadam j  poceft  cnim  aij[umere  in  fc 
/                '             ■  ipfo 
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ipfo  onus  probandi  candcm  dorcro  fibj 
12     non  fuilTc  folutam,  &dcbcbic  audiri 
Poccft  t.T  ^"tonius  Faber  lib.f.Cod.  tit.io.  defin.  j., 
mcn  ma-  &  4.  >  Tetrns  Barbofa  iit  1. 1 .  part.6.  n.5  5 . 
riciis  pro  verf.addo,qHod^.folitt.  matrim. ,  &  nos 
b.ireMm  ctiam  docuiraus  tom.-j.fubtit.ContrJiRns 
non  fuif-  xKdcmatrimon.^f.pi-xnot.f^.iwm.  10. 
lcioiuci.     AssERTio  III.  ConfclQo docis  rcccp- 
ta:  fat^la  per  futurum  maricum  ante^ 
j  -     contra^um  matrimonium  ,  vbi  alitcr 
I  d  bio  ^^O'^"'''''-' "on  potcll,  anfadta  fucrit  ti- 
an  toi»-  tulodonationis,  anvcrofubfpc  fuiurx 
feiTIofic   numerationis,  probabiliiis  prrcfumicur 
animo    facta  fub  fpc  futurx  nunicrationis  Fon- 
don.indi,  tdiicUa  dc  pa£f,  nnpt.  danf.  14.^/0/.  vnica 
.in  fpt^   pjrf,  I  .num.S6.,  Dtdacus  Ub.i .  var.  rcfoiut. 
nuiner.t-     ^  j^f»,,  ^McxauderTren- 

priTunii'     ''"-7"^  '  •  ''^-p •  ''^ •  ''^  '"''^ 

tiir  pro  dot. refji.-j.nu. 10.,  Mcnochitis de  prjlfttmpt. 
hof  fi.'.  /'^o .  prxfnmpt.  t i.«m».8 .,  yelafius confuit. 
tiintjo.    <y.num.^.,MoUnade  iufl.,  &  iur.  dtfp.^^p. 

TiiiM.S.  vcrf,  O"  fjuidctrs,  Saiichct  de  matn- 
tiion.  iih.6.difp.tf.  ntoii.^. ,  loanncs  .Angcius 
Bofjius  tr.td.  dc  dotc  c.  10.  num.  \6. 

Piurim.is  congriicntiai  pro  hacaflcr- 
tlouc  adiiiicunt  DD. ,  6.:  primo  Trcnta- 
fiiiqtic  loc.  cit.y  lianc  adducit ,  cjuia  i;ij 
hac  iiypothcli  non  c(I  uiita  charit4s,ncc 
tancus  maritalii  coniunitionis  ardor  , 
quod  priefumatur  vir  voluifrc  donarc, 
,       &:crcditoribus  pr^eiudicium  infcrrc-^ . 
Ritioncs  Sccundo  hancadducit  Mcnocinus  d.prx- 
lulerto*^  /'"«/'Mi."«M.8.,quia,cum  nulla  fit  ra 
tt  )  prilumens  pro  aniniodonandi ,  & 
pv)ilit  liimi  conicaura  ,  quod  confcilio 
proccllcrit  fub  fpcfutur^  uumcrationis, 
celTare  dcbct  pra;rumpcio  donaiionis . 
Tcrcio  hanc  adducit  loanncs  .Jii^^cius 
Soljius  d.  c.  10.  >:i(>'!.  16,  ,  c]uia  in  tlubio 
non  cft  facicuda  ca  !iu'.:j  j.Mcuiii) ,  pcr 
quam  actus  rcddacur  mualidus ;  rcd- 
dcrccur  autcin  -:aJi-i  coiifcilio  inualida, 
fi  facta  clVet  aiiim  j  dcjnandi  pcr  lupc- 
rius  allc^^ata  ,&  probaca .  Quarto  hanc 
aliam  adducitidcm  lk>ilius,quia  rci;u- 
lariccr  jnulicrcsfinc  docc  ,  &  cunui  jtc 
parua  ,  &  incongrua  non  folcnc  duci. 
Quinto  hanc  aliam  adducit  Tortius  in 
§.l .  nitm.^.ad  mcdtum  Infltt.dc  litcr.abii^.., 
quia  maritus  antc  mairiniojiiuni  pr«c- 
(umitur  conficcri  doccin  rcccpiflc  cx 
motiuo  citius  concrahcndi  matrinio- 
nium, &  habcndi  vxorcm ,  cum  dotcs 
pratfcrtim  nocabiiisquaniitatis  non  fo- 
kant  coinniuniicr  haberi  infacco,  vt 
podint  Itatim  intcgre  confcrri  ,  quod 
certc  non  infcrcanimumdonandi. 

Quamobrem,fi  vxordilfoluto  matri- 
monio  cx  vi  illius  confciiionis  dc  dotc 
rcccpta  faftxamarito  agerct  ad  confc- 
cutioncm,fcu  rcftitutioncm  illius  doiis 
rcceptx,pollct  inariius  intra  tempora  a 


Contraaus  XVI; 


iurc  praefinita  opponcrc  cxceptioncm_. 
non  numerata:  pccuniac ,  fcu  dotis  non 
folutJB  Veiafcusd.confuit.^.nitm.^.,Fonta- 
neliadepafl.nupt.  clauf.i^.glofvnica  num. 
87.,  Menochius  de  priefumptMb.j.prxfumpt. 
1 1.,  loannes ^ngeius  Boffius  d. c:io.  ttu. 1 8 ., 
in  hocctcnimconcurruncca  omnia,quc 
iura  rcquirunt  ad  lcgitinjt  cxcipicn- 
dum. 

AssBRTio  IV.  Si  contrahcntcs  in  cc- 
lcbratione  fponfalium,vel  in  padis  nup- 
tialibus  dixcrinc ,  faciunt,  &iirmanc 
chartamdotalcra ,  fiucfponfaliciumdi- 
Ctx  N.N.  dc  didlis  tribus  raille  libris, 
iion  intclligitur  fa(fta  confcilio  illarum 
libraruni  tcr  millium  indotem  .  Fonta- 
nciia  de patl.  nupt.cioHf.  14.  giofvnica  part. 
l .  num.ii6. 

Ratiocl^,quia  in  illaclaufula  nullum 
intcrucnit  vcrbum  ,  quod  inducat  pro 
illa  confcllionc ;  illa  ctenim^Vwjnf  fW- 
i.im  dotalcm  folum  firmac  conucncio- 
ncm  intcr  partcs  inicam  ,  adco  vt  vxor 
tcncatur  folucrc,&  maritus  promittcrc 
rcllitutioncm ,  fi  fucrit  foluta,  cum  rc- 
llitucioni  locusrtcti  atquc  dc  hoc  refcrt 
Fomanciia  lococitJto  dccifioncm  Scnatus 
Cathalanix  fadcam  i^.Februarij  15 15. 
Rclatorc  Vallclico  in  caufa  Galccrandi 
Burgcs,  &  Prancifci  Bulfut . 

PRiENOTlO  XX. 

Enodantur  plurima  dubiadc  dotc 
confclfata  poft  contraitum 
matrimonium  . 

5      M  M  a  R  I  V  M. 

M.iriius  non  potcjl  opponcre  tjucrclam  dotit 
non  folutx,  tittando  iiiflrtimcntum  dicit  , 
qiiod  ipfe  rcccpcrit  pccuniam  ,  qux  nume- 
rata  fiiit  in  prxfentta  notari)  ,  CT  te- 
fiiwii  .  I. 

Totcfl  tamcn  exhihere  tcfles  ad  probandum  , 
(juod  pccunia  non  fucrit  ntmicrata .  %. 

'T^ot.irius  ttinc  puntrctur  pxna  falfi . 

qua  probabiliiis  non  liberaTnr  rationc 
confuitudints  ,  4. 

Et  tjuamuts  ratione  confuctudinis  Itberare- 
tttr ,  «0«  tatncn  emmtiata  in  inflritmento 
fubftflerent .  5. 

'Hotarius  non  fubditur  pxnis  falft,fi  in  in- 
flrumento  dtxcrit ,  vxor  numerautt ,  ex- 
bur/auit ,  &  tradidit  non  addita  ciaufula 
in  fui  ,&  tcllium  pracfcntia ,  fi  probe- 
tur  tunc  non  nMmera^CfCxburfafle,  &  tra- 
didifle  .  6. 

.Aduerfus  boc  inflrumentum  pojfct  marittu 
opponere  querclam  non  numeratx  fecu^ 
nix  .  7. 

^■{otarius  non  euitat  pxnasfaifi ,  fi  dixerit 

faciam 


Et  (ic  m» 
ritus  pof 
fet  oppo- 
nere  que' 
rel.im  no 
numera. 
tx  pccu- 
nix  . 


14 

Non  itt." 
ducitur 
confisflio 
eic  eo , 
quod  c6- 
rrahcn- 
tes  in  pa- 
dis  dixe- 
rint  h- 
cmnt.fi: 
firmac 
cnrtam 
dotalem 
triunu 
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-^''j  .  fi^mfi^i»fidt  &  t€Bimpri^eih'  RurrusconnngerepoteftiquodVxor 

^'^f^  fiiim  numenithiiem»&  t>''<l!^!0"ntj ,  ft    exhibcat  inflriimentum  ,  quo  rn.iritu<;  Nonntiffi 

^  eiMitmiUitt ,  fmdpeemiia  fueru tantmn    confisfluscft ,  fc  ab  ea  integrara  dotcm-.  '^^i  '^*^"» 

tJ5  im  fMed»  teebifk  ,  &  m  mafii  «pp^   teeepifsc ,  non  ia  prsfcntia  Notarii,  *  ' 

csr.  fitet .  8.  tcflium ,  fcd  pcr  mcdium  tabul^  cam- 

z  Si  confiet pecMn/<mt  in  ficcdo  occlkjjm  non    biorum  coinmunium>  icu  depoiitorum 

fii^eHmenttMBt/eiveritnkUtammih  inbanchfyooaiinuniy&tuocinquiretur, 

rito,  hic  twn  potrfl  opponereie  dotc  mn    an  pcr  u!cm  cxhibitioncm  inftrumcnti 
■  fduta.  quaad  Ji^antiam  ,  bcnt  tamcn    iclatiuc  ad  iliam  tabul.im  occiudac 

,  H  ^Mdi  ifiumtitetem  eemiemem .  9.         marico  viam  exccptioni  non  nuroerauB' 

*  Jr,p.nimatti(yu .iffnrns  mjritttm  recepiffe da-    pccunix ,  &  hoc fiue  finiul cxhibcatcer- 

"      .   '     tcm  rcLitiuc  dd  dtnd  itiftrmentum  non    tjticatonam  cxtraiitam  a  libris  banchi 
^obat  folutiemm,  wifiiUMiifinmmh  communtSjiqaacx>n(lctvcrumefle,quod 
jo^i  tumexbibcxtwr .  10.  in  inftrUBientOcxhibitocnuntiatur,rtuc 

■m  Imtta ,  nifi  injlrumentum  exhibitia»  cott'  illamnonexhibcat,icdprxci&cadiilam 

siift  tineret  iBfe  plewim  probationem.  11.  rercferac. 

tii»  idnlier  exhioens  apocham  confcffionis  na-       AssBRTto  I.  Si  Notarius  in  inftru-  j 

'■^  *  •  riti  per  mediton  tabmlx  eambiorum  com-    mcnco  dixerit ,  <JU0(1  maricus  reccpit  in  Q^xreJ.i,* 

^  •  ^WnmtKm  non  exbtl^  mt^iauerid  mm   pr«faltiaftif,6eceftiiimdocemintana  non  po- 

^  exelmlit  exceptimiem  WMrieide  am  Mt->   «juantitatenumcrando,  non  potcft  am-  tcd  op- 

{g^  .  meratapecmiia,  ix.  pliusidcramantusopponercqucrciam  P""'.  P^f 

m,  4eens,fiexbibeatfimuIaMcham,&eert^»   «lolisi»n foiuta , fcu pecuniac non nu-  "^^'^l^f™ 

u3t»  utieaem  extra&m  k libris  baelH  em-    mcratx  I-ndouicus  Romau,in  IfrdHit  »11.4.  tn^a- 

tm  ..mmis  .  l^.  ff.deacq.poUcf.,Capolaconfil.erimM,mi.  ayctam  , 

Si  exhihat  jt  ripfffrjm  priujtam  relatam     16.  Rota  Homana  apitd  F^triitacim  deeif.  quo  di- 
.   idpwrtttaxtaind4tp& intabmUitalis par-    xip.num.x.  invlt.  vol.decif.yCanceriiiti»  citur  ip« 
tiMmwreperimmr,p»tefi  mmitnti^pO'    i.part.vwt.refolut.c.<^.dcftniit.n.^%,y&  fiunie^. 
.  mr^  exeepeimem .  14.  fctjo.,  ^^iuarus  rdaft us confdt.'^.  num.  1 1 .  5^** . 

Jkatioex  codcducitur,quiaNotario  JJ^^^I^ 
■  A  potiffifflitm ,  quae fub  hoc titulo   ex vipublici muneris,quo fungitur,cre-  cor.am 
f  cxaminabunturcocollimabunt,  vt    dcndiimeftininftrumcntis,qucrogatus  nocirio  ^ 
dignofci  valeat,  quandonam  contra  in-    conhcicdemandatopartium,potiiiimu,  &  cefti- 
flrumentum  dotale  opponi  polfit  que-   cum  verbaNotarijdicanturvefbapar- ba*. 
rcln  ,  fcu  cxccptK)  non  uumcratac  pccu-    tis  "^atta  covf^^^.  mt.i. ,  M.'.goniits  dccif. 
nias,  <Sc  quandononpoilicopponi .  Pro    Flt»-eut.^y.}ium.i.,SiibcUius  Jummsduierf 
QuSdo*  plena  notitia  aduertc,  quod ,  quando-  trad.tom.^.verb.TigtariusnM.z.vetf.fmd 
iRam  06.  quc  contingit,quod  Notarius  in  inftru-    ■vcrba7{otarij ,  crgo.fl  inftrumento  con-  Vedxino 
nalnftni  Bttcnto,dcauorogatuscft,confcHionis    fcflionis  diicrit,  quod  maritus  rcccpit  tarijdieii 
menttjtn  doiUjca  verba apponit ,  quodmaritus    donon  infui,&  tcftium  pr^entianu-  tiu^verbd 
rofllt  da  rcccpit  in  prjefcntia  fui  Notarij,  &te-    mcrando,  plcnilfimc  probat  numcra- 
Ti  qiicrel  ftiumdotem  in tanta  quanticatc  numc-    tionem,cum loquacurper  vcrba  ad  fui, 
li  nd nu<  lando&c. ,  &conticetur  &c. ,  quando-    &  ceftium  vifum  reiata ,  erg6 maricus 
OMRitx   que,quodNotariusdicat,quod  vxor,    non  potcrit  amplius  opponcrc  excep- 
dotis»    ftu  eius  Pacer  pecuniam  numcrauic,  tioncmdenonnumeracapccunia,cum 
esburlaiiic,  &cradidicnon  addens  illas   non  dccur  cxceptio,  vbi  plene  conftat 
parcicuias  in  prxfentia  mei  Notari; ,  &:    de  (blutionc,  &numcratione  fibi  fa<5ta. 
tcftium  &c . ,  quandoque  atteftctur  in      Quamuis  autem  non  poflfic  opponerc 
fui  prarfcntiara,  &  tcJbum  f.iclam  fuiffc    exceptionem  non  numcrata:  pccunis , 
realcm ,  &  adlualcm  nuoicracioncm.^ ,   oon  occludicur  tamcaeidcmmaricovia 
eum  tamen  pecu  nia  in  faoculo  repoHta    probandi,  oScrarium  (cilioet  exhibcndo 
fucric  di.mr.ixar  appofita  Aijxr  mcn-    tcftcs,  qui  aflcrant,fc  praiicntcs  fuifTc^  2 
(ani, nec  umenibi  numeraca ,  quando-    cclcbra cioni  calis inllrumenci,&  vidiflc,  Poecfta* 
qoe  dtcat  maritum  recepifle  dotem,  &    quod  pccunia  non  foit  numerata ,  fed  mm  exbi 
contitcri  iclatiuc  ad  aliud  inftrumcn-    (ol u ra modo  occlu fa  infacculo  cxpofita  beretrf— 
cum  ca  dere conleaum  ,  &  in his  omni>   fuper meafam ,  vcl  quod  non  fuic  tradi-  ^^lj, 
bnscafflmscontrouertendumremanet,  ta  ddem  marito,  fed  denu6  reoepta  ab  quod 
andaripoflitUKuscxccptioni ,  fcu  quc-    eadcm  vxore ,  vel     alio  viccni  ipfius  pccuniz^ 
rela;noanuineratiS  pccuaix,&vbinon   gcrentei&cuflcprsfumptioproiaitru-  nonfi^— 
detur,neectaripoifit,quomodooonfu-  mentooederetvcritati.HaKomniacol'  ricnttnMr 
lcndumfirmarico,finonobftantibus  il-    ligo  fcrc  ad  verbum  jFowa/j<-//4T</.''p4^. 
lis  coati;;ilk>nibus  prsiatis  modis  con-    tmpt.  cLai^.\^,^kf.vmca part.i .  nutn. 1 1 ., 
qjlri»  dottmnop  tcoqpcrtt .  auoiacafaipteiuMarius^quidi^^icin-. 
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firi^leftramprKleiittapeaiiuamfbifle  Ratbexeo<ledticihir)({niailtavav 

3  numcratam  ,  tcncrctur  dc  paena  falfi  ba  Not.irij  congrui  referri  poffunt  ad 
Nocariui  f<«rmcm$  de  falfit., &ftmi4lat.a.i^i.  m,    confdlionem  partis  j  &  in  hoc  veri£cari 

caoc  pu-  6^.t&9^tM0Kum  1«  d,  t,fNm»  mm^»  paffnittea,qux  fupra  reciiUimues 

nintur  ff.  de  acfir,  ftfftfim$  Smiltt decjflxS^.  ta  conf.^9) .  mm.-j.,Magonio  decif  Florent. 
J*"»^-  mm.j.  57. mm.z.f  SabeUio  diuerf.traR.  tom.^,  m 

^  $cd,aninhachypoclicfiyquanotanu8  a^^.T^^driMf  iiam.t.,iienp^quod  vcr- 

dixit  inaritum  reccpilTe  dotem  in  fui,&  ba  Notarij  dicanturvcrba  partis,crg6,  injyjjj^ 

te(Uuin  praeientum  nurocrando  &c. }  &C  quancumuis  probccur  pcr  teftcs  m  adu  poiTtiat 

pcr ceftes  contrarittm  deponentts faerit  celebratioiiKilliusiiiflrttiiieminonfuif-  Kftrri»! 

conuiftus  de  non  numcratione  ,  poflit  fc  pccuniam  numcratam ,  nec  exburfa-  confefno' 

titulo  conluctudinis  limilia  apponcndi  tani,  nec  tradicam,  non  potcrit  Nota-  nempai-; 

cipifari  a  pma  fidfitatts  ?  negat  abfo-  ritn  notari  de  ialfo ,  cum  ipfe  non  tefte- 

lutc  Foutanella  de  paS.  nupt.  claufula  14.  tur de  numcr.uionc,&  traditione  in  fui, 

giQf.vnicapart.i.  m.  14.,  co  quoid  nimis  &teftiiun  pr^fcntia ;  quininundex  eo, 

arduum  ipfi  vkletur ,  quod  in  rd>us  »  quod  illas  particulas  non  appofiierieiQ 

quas  in  cnormc  partium  dctrimentum  inftrumcto  fufficicnterconijcitur,quod 

ccderc  polfu nt ,  haberc  poiUnt  locum-.  noiucrit  atceftari  dc  vcra A  rcali  numc- 

liniufmudi  confuctudioes  in  veritate^  latione ,  fed  dumtaiac  de  nnmeratioiie 

HOn  fund.ua; .  AfflrmanC  Farinacius  rfc_.  confclfata . 

fttn.tenipcrand.q.ff^.nim.i^.f&in  tra£t.      Scd  in  hac  hypochcft  poflit  nuricus 

Ahh      /^^/'^'>^/>'"'<''^*i54*'*""''<$S  >^<^'i^'  adnerrastaleinftnnnentmnconaavns- 

JlD  nac  rcfolu: .cr:m.  c.tf.  \  57.  t>c)-  tot. ,  Tufchns  lit.  rcra  opponerc  cxccptioncm  non  numc- 
giJ^IJ^  concL.  yo.  j  eo  quod  huiurniodi  con-  racx pccunia: Eft  diificulcas  vaide con- 
mtioaej  ftiecudo(quam  arbitror  vcrc  fcrc  vbiq^  troucrtibilis ;  nam  ex  vna  pnitevjdetnir 
confuc-    vigcrc) vidcatur  modo  elfc  dc  ftiloNo-    vxor  habcrc  fundatam  intentionem  ir> 

CU<linis.  uciorum ,  adcoquc &  c.  Scd  non  iiben-  confeilione  marici ,  non  quoiuodocun- 

annuerem  huic  confuetudiiii  ad  e^-  que ,  fcd  in  publioo  inftrumcnco  ipfms 

foftum  eximendi  Nourios  a pasna  falfi,  confcnfu  pcr  notarium  rogato,cuius  af- 

cum  haec  poflit  clVc  vald^  noxia  con-  fcrtioni  ftandu  vidccur  Cencius  de  caifih, 

trahencibus,  nec  Notarij  ciculo  con-  ^•5i.f^''  totmn ,  Cratiams  difeept.forcHf, 

fuctudinis pojfiat  lcguim^ dccUnarc  4  c^ii'j,Mm,ii.,&e.6zS.niim.i.,& c.Sjp. 
f     vaiu  te .  tot. ,  SpereUa  decif.  zj.  nim.  7. ,  <Sr  xo. 

Ettnum*    Qaamuis  autcm  dircmus ,  quod  ra-  coram  teftibus  ,  vc  in  eodcm  inftru-  ^ 

ui$  ruio-         talis  confuetudinis  cximerentur  incntOj  quas  omnia  vidcntur  excludcre  A<lna^ 

ncconfuc  Nourij  a  psnaBilfi,  non  tainen  dan-  quamcunque  pradTumptioncm  marici  jj^Jj^ 

tu-inis    dumcft,quod  inftrumcncum  iilud,&  contcndcntis,quod pecunia  nonfucric  tumpot 

libcrare-  iaeodemcaunuatafubriiUreaCarcdia-  numcrau .  £x  alia  partc,cum  illaNo-  f«t  nuii- 

ttr,  noo  ftrumentum ipfom  remaneret &irum_.,  tarij  afsertio  ad  aliud  non  excendatur,  tus oppo' 

&  nihil  probarcc  quoad  parcci  Cw.;/.  ni<i  ad  )inipliccmparcis,fcumariticon-  ncrequj- 

fenccofi.  reftd.crim.caj.ijj.per  totim,farinatiiu  tcllionemdeiilarcceptionc,nonvidccur  "° 

tiae*  in^  $M&de  falfit.,& fimul.q.i  %>^.parc .^.,<y  excladere difpoficionem  iuris,fccundum  JJI^^ 

inftrtiail  6,fertotion ;  vadc  i»  hac  hypotbcfipof-  quam  concra  confcflioncm  dc  dotc  rc-  Jjjp' 

co .       fec  nuncus  opponcrc  qu^rciam  dc  ooa  ccpa  incca  tcmpora  ab  codcm  i  urc  prc^  * 

nutneraca  pccunia  ,  vc  opttmi  nocat  fimtt  admitdtur  talis  exccptio ;  vnclib 

"      VontaneUa  de  faS.  m^t,  d.  cUuf  1 4.  gbf,  nieric6  doccat  DD.  q uod ,  c u m  in  con- 

Not.irius  i/mcap«-M.n«m.i5.,eoquodiiiudia-  cmtc^ibus  mucui^  &  dotis  iaaliorcs  Hnc 

ron  fub-  ftmaiencum  vcpote  deficKOs  in  verita-  homines  ad  confiteadum,  &  fe  rccogno- 

Jl^rJJJ"  tc,non  plcne  probcc,  fccndum  debicores  fub  fpe  futurs  nu- 

fidixeri^    AssERTioii.  SiNotariusdixcricin.*  mcracionis,qui4minali>s,iuraobidfpc^ 

nutnen-  inftmmentOyqiiod^cQryretteiusFacer  ciaiibsoonoedanteioepcioaemiiicraoe- 

iiit,&tra  pccuniam  numcrauit ,  cxburfauit ,  &  bita,&pracfinita  tcinpora  ctiamcooCr* 

didic  non  cradidic  non  addcns  illas  particulas  in  publicum  mftnuncncum,  vt  inter caBCe- 

''^'c'^  /i«  >  &         frdtfemim ,  &  per  teftes  rosdocenc  sMmsimJkmmadim/f.  trsS, 

aTb,' ^  coii  ji;icatur,quod  inadlucclcDrationis  tom.z.invcrb.exccptia  Hnmjp..,Gaitusde 

teftiuml  ^"'^^"'ttenti  non  fuerit  pccunia  numc-  sredit.  c.%,  tit.j.  nitm.x^4\6., Menochiusde 

f)r?fentia        occ  cxburfata , ncc  tradita ,  noa  prtfitmpt.lib.^.pr^umpt.i^i.mt.i.jTatt' 

i  probc-  fubditur  pa:nis  falfi  Fnnt.mclh  de  paClis  UsCbuflm.dccif.  Bcl^ic.(jS.7w.)6.,&feqq. 

«ur  tnnc  nt4ptiaLb.cia^jA,^.glcf.vnu:apa}t,i,n.ix.g  vol.l.»  ouibus  adhaircndum  exiftimo. 

fion  nu-  HomauMS  ind. l.prMi*  mm^  ff.de  acquir,  Ad hOClMuriinuin  confcrrc  pollunc  ca, 

jPf'*^   palJelf. ,  C>tpola  conf.crim.zx.  n.l6*^SmdMi.  quae  nocat  Fantanella  de  pad.  nupt.  cIm^. 

^       4/eiif.x^iusiA.-j.,&fc^ii.  i4^.glol'.vnicafart,i,mm.i^.,  !i£eKas, 
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quod,quando  Notarius  dixit  in  inftru-   ab  codem  reccpca,probatu  cx  hocctiam 
mcnto  dotali ,  quod  maritus  rcccpit  in   reaianeatdoccm  fuifTc  hone(lam,&  caa« 
fui,  &  tcfhum  prxfeocia  docem  nume-   gruam  oneribus macrimonij,&  (icdoda 
rando , quamuts  poflit  excurari  a  culpa   quanticas eciam  dau  prxfumicur,  quas 
fjlli  rationeconfuetudinisNocariorujii   precipuc  videntur  haberelocumin  pr^ 
4ppoiieiuiamiiiAmclauruiajii>&iicre-  lenti  hypotheli,  fccundum  (]uam  vicca 
fcntar  d\€tum  ad  confeffionem  marici  allcgacam  congruentcm  racioncm  con- 
pra;cisc ,  iion  tamcn  occludacurviaraa-   curritctiam  inftrumcntum  dotis  calera 
rico  opponendi  querelam  deixm  aume-  quanciucem  contiQcns ,  &  eountiam , 
raupecunia,cumcunenettncexuiftni-  quod  probatt  dotk  quancitatem  tan- 
rocnto  conftcc  dc  confclfionc  mariti  quam  rom  ccrtam  doccnt  ^o«f4?W/4  rfr 
quoad  rcceptioaem  iilius  docis  j  vnde.*   faii.  nupt.  d.  (laiif,  14.  ^iuf.  vnica  fart.  i, 
iubdiCiquod  h^cconfelitiocompuunda   att.6.,Bmrt9UtsiHl.j.mp-aKip.tut.8.f.if  ■ 
fic  ad  inftar  caicerarum  coiitLGionum_,,   nou.oper.nuntiit.yT)ccins conf.  j^.num.z., 
aducrfusquas  adiniccitur  ulisexce^cio.   lMdonicusdccif.^9.  nu.  i .  Non,inquam, 
ASUI.TIQ  III.  Si  Nocarius  dlxent  fn   obefTc  polfunc ,  quia  in primis  hxc.qux 
3      inflrumeiUo6iftarafuiflc numcr.r  loaC.    hicdi:untur,  proccdunt  dcdoccdetcr- 
ls|oM-  &tradicionemdocistaruit&ceftiuai^  minaucoaucnu>4cquajcuninoncoa- 
rius,  qiii  pi^cfcnLia.cumuniendumcaxatpectt.  ftetexillanumeratione,qitaBfiiftanofi 
dixit  nii-  niaiii(aciilooccliira,&:oblljnataiucric   cllqtio.idcjuani.iiaccmconucnt.ira  de- 
meririm  ium.'nia appoliu>  &c  hoc  pcr  teftescoa-  terminate  iulutani,noneft,cur  noa  pol- 
Hiiiie  pe-  uj||catur,non  fubterfugit  ipicNotarius  ficefle  cxccpcio  quoad eandem,  nec  in> 
jnlru^   posnas  f.illi  Udouuuf  Homdnus  ind.l.prx-    ftrumcacuni  aliquid  ii3.i3)scuinci:,quia 
teftinai       ""^•i-  /f  •  di^  aca.  po(i:fjionc ,  Fairin.Kiiu   quamuis illaui  quanciucem  coatineac» 
|ir«ren-  tri^.ie faiftt.t& fmul.q.\^^.nnm.6.{.,&  illam tamen  non pcobat,  nHi excoiifef^ 
ei.im.pii-  So.,  FontjneUudc  p.z£l.nu!>t.cljuf.i4..glof.    fionc,  &  an"crcioiie  tradcntis  .  Dcindi  5o|j„jj,p 
nitiii  px-.  umcapart.i.  num.ii.t  &conii>iiaccum    noncft,  nili  cunicdtura ,  &  quidcffl non  quard^iin 
tii  f.iiii,  ii     i„  piufibas,  dc.quibus diximus  Juu  ccmuinccns.quod ilta  do> craditainfao-  iniUatia 
turpccii'  P^'™-^  allcrtionc.  culo occluil) iiL.id c."»gru!taccmonerum  OHfOpt»» 

niahiiiTe     Ratioeft,quia  attcllacur  dc  ac1u,de  nucriinonuliuni,aducrlusquamprop- 
.tantum^  vera(ciiicet,«rcali  numcratione,qttm   terea  noneft*curdarinQnf»6itexcqH 
in  faculo  rcucra  iion  intcrucnit,  &  lic  annuntiat    cio.praecipuCcumpoikicctiamcHecon-  ,.  , 
occlttfo    taiKju.uu  vcrum ,  quod  vcrum  non clt,  crariapr>iCiuinpcto,qiiodidconontueric 
cxpofi—  crgonon  potcftcximi  a  paBaafalfi.         numerata,quiatotamquaauutemaMi  •<  '  -  > 
Swd  hic  nifurgic  diHPciilras ,  .in,fi  in  j    contincbat,  &  frcquciucrdo:es,ficon- 
daca  hypotlicli  coailucru  vcrc  pccu-    litUnt  inconlidcrabili,  &  cgregiaium- 
niam  non  fuiftc  numeratam^fcd  iblum-    ma  non iu  paraca: habconoir «      .  .  > 
modoinburfa,  vcl  facculoinclusa  fuif-       Assertio  IV.  Si  Notarius  in  inftru-  jq 
iccxhibiura,confttterictamcn  ficocclu-    menco  atfcrat  nuritura dotcm  coniicn-  inilru- 
lam  fuiirccraditainipil  inar.co,poilicluc    tain  rccipiiiciilainquccxmfitcrirelatiuc  nientum 
cx:ipcre  dc  dotc ooa  ibluu  ?  Allercrcm,   ad  aliud  uiiii-umcocum$fii/ypecxe  com  .-uierens 
quod  pofTec  ia  dau  hypoclicft  excipere   feftum aon  probatiotiitionemjnlfi  illtid  maritum 
nondciprafubihiiuia  docis  non  loiucx,    a!iud  inftrmncntum  exhibcacur  Mirtuf  ''ecepifl» 
9      fcd dc  ^uaaciutccoimcnu  uon  foiuta,   Cmrba decif.  10.  »«.1  j^c^ feq^^, ,  vbi  rc-  ^^'"^ 
Steonflee  icu  de  doce  minus  congrua  ibluta_»  j   fertdeciiionemSenatusSiciliaBrrmrrra  t^n^rela- 
pectinia    hocquccciam  icntirc  vidctur  ^U-nochius    conf.666.  num.^.,  qui  tamcn  ftbi  p.iruin  .nj' 
III  iii.Lti-  cMf.^i,im.i}i.ffKuu  cnim,quandocll    conlt.inscft,dumcoacrariurafcncicc9iii/'.  aliud  ia^ 
fam^non        confcflio  dc  dotc  reccpca  iecundu    p$6.  inprincip.f&nu.  i y .,  Ketndfusaireg.  ftrumen- 
Ifaidcn-i-  nonconrtacaliundc  fuiifc    consiit.  cit.  dc  chir.i^^rap-! ,  ^^c^-  ccdnl.rccog.  "oi 

HKriiti,  numcraum,poccrt  maricus  cxcipcic  de  in pr.vfat.  nu.6$.,  fatitaaeUadc paQ. tmptj.  >, 
fidcradi-  eadpiii  non  u>luta  recunduro  nibftan-  cUuf.i^.,  giofa  vnicapart.  t.m, x^.  Jiil,b«l? 
tam  m.^-  tiain,  ita,  quando  fada  crt  confclfio  de       Ratiocxco  <lcducitui-,  quia,  vbi  non  tur  , 

I  ^     '''^    dctcruiinau  quanciucc  conuca-   cooilac  dc  coatcncis  in  alto  ioitrumen-  . 
excirv-re  ^>^''TU>&Ai>undenonconftatdetaIt  co,adquodhabecarrelatio,primumin>  ' 
dc  iUwL^  quanticace  pticcrit  quoad  talem  quan-    Itruincntum  cxhibicum  concinccur  in_< 
non  fo-  ciucemnuricuscxcipecci  Ncqucobcilie   puris  ccrminisiimpiicis  cofdsionis  MjA 

lucaqoo.  poffuntea»  quas  ex  aduerlb  <^>ponunt  ttBfius dc  probaf.eMidafi^. mai*.ii.»vfai   * 

*^Vianf.  Joaiines  ^ngclus  Oatjins  tra5.de  dote  c.  10,    dicit ,  quod  folutio  non  probatur  pcr  ' 
nonoT  *        "^f-f^  ajJeraiJum  efi  alij ,  ncmpc»   ii:ripcuram ,  qu£e  ic  rctcrc ad libros fOr     •   '  '. 
^4  flJI^  quodiCumdoscxigua,&noadercruiena  tionum,niriquacenusexipfislibri»ooii' 
oacribus  in.urunoni)  non  fit  dos,ficon-    fict  Canccyius  ^.part.vjr.  rcfoint.  c.^.de 
.-Aetdcdou&iubiUacial'oiuucaaritQ,&  primlet.ima-i^.vcrf.&ftccoiijMUUf  ¥99:-. 
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tmelltt  de paB.  rwpt.  d. clauf.  i ^.glof.vnica  talcra  fcripturam  non  corroboratur  mu- 

fort.  x.nu.i  9.,  ergo  non  plcn^  probat,  niminc  iliius  ccdulx  bancharij  reraanct 

adcoquc  non  crit ,  cur  aducrfus  ipfum  in  puris  tcrrainis  firaplicis  contcflionis » 

non  pofsitdaricxccptto  nonnumcratae  fcd  aducrfus  rirapiiccm  confefllQncni-» 

pccunix,  feu  doiis  non  folutSE .  Conrtr-  admittitur  cxccptio  non  numcratac  pc- 

matur,  quia,  quando  vnum  rcfcrturad  cuniac  vtpotc  mmus,  &  nonconcludcn- 

altcrum  ad  probandum  cnuntiatum_,  tcr  probantcm,  crgo&c.  Confirroatur, 

principalis  vijj  probationis  habctur  ab  quia  pcr  fupcrius  dida  in  praKcdenti 

co,adquodfitrelatio,crgo,  vbi  in  illo  alTcrtionc,flininftrumcntodicaturma- 

deficit  probaiio,  cura  non  cxhibeatur,  ritum  rcccpiflc dotcm  rclatiucadaliud 

&  ideo  rclatio  rertringitur,&  limitatur  inftrumcnturahacfuper  rc  confcftum_. 

Rntiofifs  adillud,  quodinrclatocontineturtan-  hoc  non  exhibito  primura  non  plcni 

pro.iflcf        neciHs  conf  dj.  fnb  num,  6.  verfic.  nec  probat,&  aducrflis  ipfum  datur  cxccp- 

obfiat.jBimiusconf.  ^/^.nu.6.,  (^arolus  Bar-  tio  non  numcratze  pecuni£e,ergQetiam, 

deUus  coiif.6i .  num.^i.,  lofcph Seffe  ^rag.  fi  in  fcriptura  ab  vxorc  cxhibita  confcf- 

dccif  i^<i.nu.^i.,cr  dccif.  187.  nu,  110.,  fionismariti  dicatur  hanc  dotcra  rccc- 

&  rcfcrcnti  non  crcditur,  niu conftct  de  piflc,  &  fcriptura  rcfcratur  ad ubulam 

rclato /.j/JemojKf/?.  ^fttjuis  C.  dcedcndo,  communium  cambiorum  non  cxhibita 

SurdHsconf^.n.^^-j.fMjrius  sAntonin.^ujr.  certihcatoria  extrafta  a  libris  commu- 

refolut.  lib.  i  .refolut.  }}i.nu.^ .,&  refol.64..  niumcambiorum,illanon  plcne  proba- 

7.. &lib,  1.  rcfol.li.  nu.  ix.,Steplunus  bit,  fed  contra  ipfamadmittetur  txcep- 

Cratianus  difcept.far.  tom.  4.  C.69S.  ««•i-»  tio &C.;  quamuis  ctcnim  daremus,quod 

&  5.,  Robles  lib.  i.  c.  14.  n«.  ^6.,& jp. ;  talis  certificatoria  haberet  vim  publici 

illud  enim ,  fi  alicer  fc  habct  difpofitio  inftrumcnti,  non  tamen  quid  amplius 

rcfcrens  tanqu.un  crronca,  corruit ,  &  habct  fupra  inftruraentum  publicum, 

non  attcndicur  Decius  d.conf  6j. ,  Meno-  &  folcmne,  &  fi  hoc,  ad  quo<l  rcfcrtur 

(hiuscon/.  i.nu.^6.,03auius  Clorit.refp.  primum,  ad  plcnc  probandura  dcbeC 

iz,num.x^.  cxhibcri,icactian4dcbetexhibcriilla_* 

Hictanicnvnummoncndumccnfco,  ccrtificatoria . 
|.  .     quod, fi  iaftrumcnturaprimura,inqua      Assbrtio  V I.  Si  mulicr  in  data  hy-  IJ 

nifi^iT*      telitio  ad  aliud,  contincat  in  fc  ipfo  pothcfi  exhibcat  fimul  illara  apocham,  Sccus.f 

ftntmen-  plcnam  probationcm  confcfUonis  ,  &  rcufcripturam,inqua  maritusconfcirus  cxhibcat 

tu  enunl  numcrationis,  &  folummodQ  rcferatur  fueritrcccpiircdocem,&certificaioriam  CmuUfo 

tiis  con-  adaliudvclincidcnti;r,velcumulatiue,  cxtra£kamalibrisBancicoraraunis,  plc-  "g^ 

tmerct    tunc  iilud  dcbeat  fuum  fortiricffe<aura  ncprobat,&cxcluditcxceptioncmdocis  "^^^^1 

in  feplc-  gj]^n,     ^iiud  non  cxhibcatur  ,  prout  npnColutx  .Fontanclla  de pa£i.nupt,clauf.  cxtTA&i 

bano"'^  «•d'^,^''-' Rebuffusadreg.  confiitution.  i^.glof.  vnica part.  l ,  n«.  1 7,  ,  qui  rcfcrt  a libris 

tit.ie  chiicsraph.  ,&  cedul.  recognit.in--  ita  dccifum  fuifleinScnatuCathalania:  banchi 

prxfat.  »u.  dj . ,  &  iia  dccidiflc  Scnatum  dic  10. Marcij  1 5 80.  Giurba  decif  10.  nu,  commiN 

Sicilix  rcfcrt  Giurl>j  dccif,  \o.nu.  15.,  &  ij.,&aitj  magis  commmttir  . 
yc^^.acquchancopcimamcfledoikrinam      Ratio  ex  codeducitur,quia  illa  ccr- 

ad  indirjndum  III  hac rctcftatur  tificaioria  cxcrafta  a  libris  banci  cora- 

tieUjd.ciauf  iif..giofvnica p.i.n.i  j.rn  jin,  munis ,  feu  partica  ubula:  cambioruni 

12        AsssRTio  V.  Si  inuiiercxhibcatapo-  communium  habet  virapublici ,  &  fo- 

Mulier  ch^m  ,fcu  fcriptur.un  etiam  manu  No-  lcmnis  inftruraenti  pcr  id  ,  quod  fuit 

"^' iwm  "'^"  confectara, iri  qua  ma/i:iis  confcf-  dcfinitura  in  Senatu  Cathalaniac  d. dic 

^^ifio- ^"^*^*^^'^^*^*^^. '^.^^^'•'-'rorc^^cpi^lc.non.ji  lo.Martij  1580.,  quinirara6,& cedula  Ceduh 

nism.in-  u>ni;!i p..£rcncia  Nocarij,&  ccftium,  bancharia  habct  vimfolutionisfa<a»in  banch.i- 

ti  per  me  fcd  pt:r  incdium  cabula;  cambiorum.,  pecunia  numerataiJ*-fo/w  in riah.jbct 

dmm  t.\-  coraiwmiuin,  fcu  dcpofitoruin  in  ban-  ff.de  folut.,  TMteusdecif.^6.  lib.i.,Sotusde  J""  F'" 

bula: c.itn  <-ho  communi ,  fi non cxhibeatccrtifica-  »«/?. dr inre lib.  6.q.ii.art.i. col.x. ,  fed  jU "ujie- 

coini^.  toriara  cxcra(.^.ini  a  libris  banchi  coin-  quando  fcriptura  concincns  confcflio-  rat.tpe- 

nium  iid  n^i^nis»  non  plcnc  probat  adcxcluden-  ncm  mariti  refcrcur  ad  aliud  inftru-  cuni*  . 

cxhibir.i  dam  exccpcioncm  mariti  dc  non  nume-  mcntura  ,  in  quoconcincaturnumcra- 

certifica-  raca  fKXuuia.  Ica  cxprcfscfo»fane//j</f  tio,  vclalia  raiio  concludcnter  probans 

tor..inoii  piB.nHpt.clauf.  ii^.glof.vn'capart,i.nu.^  folutionem,& hoc  aliud  inftruinentum 

exclmiit   xp.,  3  quo  non  vidccur  diiTldere  A/a/c<r-  cxhibecur,QCcluditur  marico  via  oppo- 

^^''P'^'^  dus  deprob.it. concl.i^i^.n.ii.,6cvldctur  ntndi  cxccpcioncm  non  numcratae  pc- 

iitr*»!^'"  h*cafferciovaldcconfcncienscurapras-  cunixpcruipcrius  probaca,crgoctiam, 

noii  nu-  cedcnci .  quando  cxhibccur  fcripcura  concincns 

meratA^     Noa  difficilis  prob.itio  prxfcntis  af-  ulcmconfcilioncm  ,  &  refercuradpar- 

pecunu  .  fercionis ,  quia  ,  vbi  talis  confcflio  per  ticam  tabulae,quae  firaul  cxhibeatuf ,  & 

vcr^ 
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veri  ooncincac  folucionein ,  occludecur 
cciaai  via  ali «ccpcioai  wjptenmar 

riti . 

Hacc  adco  vcra  funt,  vt  FontgmBa  ie 
faS,imp(iMJ.  cUmf.i^.glofa  vnicapart.i, 
miw.17,  doceat,  quod,  n  condcc  dc  folu- 
tioaealiqua&£U  Dcrpartitam  cabulz, 
fcu  pcr  ccduiain  bancliarurn  dicatur 
conitare  pcr  publicum  inilrumencuiDb 
&  fuificiac  ad  impediendam  executio^ 
ncm  fcripcura:  Cercii,  &  inftrumenci 
ctiam  ^^ranci|(giaci>  quod  edam  afle- 
ricdecuum  incU^  Senacu  Caclialaniz 
dic  qua  fupra ,  &  vlterius  dic  14.  No- 
uemnri^ilji.  referente  Senatorc  Dal- 
manj&diei^.Iuli;  i^Sy.rcferenccEg. 


M  MC  reqmritur  ,  ^ W  ctn^ejlpo  faSd 
fitperexprtjfiB^fi^iit^ioHemtfrH  pitbli- 
cm  itt/timilmm,  fedft^citt  q"<xi  fic 
perpriaatamferiptmnn,  4. 
H4te  proceitmt ,  qttmtmiuUs  tim  promiffio, 
qukm  cmifeffio  fiAfecuta  ftgrit  mMtrimo' 
nupn/limtmodB  smif^fm  fiitrit  tit  iMtr^ 
tuU»,  f. 

9(m  tmnmprmrdmttt  fikmdo  mfimnem^- 
trimonio  pr4ic^tm^lpk^f€fie*pn' 

Troe«imit  etimBrmfolum  ,fi  pr^tetffitpro- 
mijfio  dotis  determinatte, &pcfieaconfef' 
fio  pcfttd  fiieitJjeie^mBfi  prse^  pro- 
miffiaMt  Metermtiiatiet&iehiit  eh^ 

dem  confcljto  pofira  fucrit .  7. 


Kunc  Scfutorc  D.  loaqnc  Sabatcr 

Vcrum  C^mcn  eft,  q[i(Qd«  &  fcriptura    Si  pracefsU  promtfsio  dotis  determiaata,  & 
condnens  confeflSonem  mariti  referatur      pojlea  pofita  cm^ftlt  tmMmt  pmiiHif- 
ad parcium  cabu!x,&  ck  libris  eiufdcm  dem,potefitm»eHO)^tifHefirteiioitam' 
ubuiae  noncoaltecdecalipartitajpoce.      fejk.  i„ 
14    lie  ctmc  inarttut  ablbluceopponere^    Confefsioiotisrecepta  tfi  fiipritgemiHata^ 
Si  exhl-  quercl.im  non  rnJincranc  pccuni^E,f}uia        &  pofua  cx inu-ruaUo  impedit  exuptio 
^'^^      cuac  vxor  non  hAi^cc  tuivUc^  mcen-       mmncflnumeratiepecimia .  p,. 
L  r  p    i  tionem,nifi  in  illa  ibripcura  confcfionis,    Taffmit  imdum  geminatitm  (orit  aSHeoemu 
^J^jji  aduerfus  quam  incra  ccmpora  a  iure-»       ciuilcm.  10. 

j^-^p.|praRfinita  conccdituf  calis  exceptio  ,^  Ceminatict  aitus  enixam  voUatatem  indtt-' 
JEbI»,  prouc  fai  hiateraiinisdocec  Camiliusde 

dC  ii»  ta-  Larat.  conf.^9.num.i.  Si  vcro  exlihrista- 
bab  iU.-i  bula  conllarcc  dc  eo ,  ad  <^uod  cft  rcla- 
partiM  tidtiii  iUa,icriptura  canfcUionts ,  quod 
camcn  non  correfpondcrct  cidcm  (crip- 


non  re- 


j^^^^^  *  curabcunc  Il^ndum.  eliec  ci ,  ad  quod  cft 


c/r,  11. 

Confefsio  extraiudicialis  gemtnata  pknl 
probat ,  &  babet  vim  confefsioms  iHii' 
cialis.  IX. 
.A^s  geminatiui  Met  vim  imwMtf/iiri»: 
nis.  ij,. 


Safitiis  rdaao^iioofcripcuiaBjquaerefecturOB^  HffUritterxVt^gm^utio^Ktintc^ 

oppone-  cianusconf.<it.nMm.^.,&conf.p^.niim.f.        uallo  .  14. 

re  excep-  Ub.  i .  ,  ^man  Crauetta  conf.  p^6.  per  fo-    "i^on  requiritur  interuallum  duorum  anno- 
tum,RotaKoMtmmdiiierf.decif.^o.nmm.7.p       «w..  if., 

&decif.X7.Hum.j.  part.z.f  vbi  dicicur^  Hemittitur  arbitrio prudentis  viri .  16. 
quod,quando  vnadifpofido  rcfcrtu r  ad  .AdboCf  vt iUa geminatio  confefsionis impe- 
alian\,dcqua  conftat,attcndipotiusdc-  diatexceptionemnon^neeeffe/piodfa^a 
beat  rclacum  >  quam  refercns ,  quod  fuerit  tonflante  matrimomo^fed Jifieit^ 
cciam  plcnh  docait  Mareiis  ,4iitoiSitt  ^  quodfaflafueritaiiteffliid.  17. 
jlmatis decif.4.9, nu. 1 1 .,  Surdus  decif.  5 j<J.  7»^»  /0/«?«  <i^cnunat.i  confefsio  excludit  fx- 
decif.^yi.niim^io,,  &  n..         ^tionem,  fed  etiamcoi^siocttmreco- 

pktione  Miti  pefieit  ex  intenudlo  po^ 
fita  .  1%. 

yiiiedeoi^fsiodotisreceptapofitait  marito^ 
&imaKtmo  firmata  fme  i^iertorio  ,ftm 

promifiorionon ifnpcdit  cxceptionem.ip. 
j^d  veniat  noNWJK  iurameniti  a/^taH  ,  ^ 

promifforif  .  KK 
luramentum  intelligitlg-fiiltOeiUietmiM^^ 

ne  ,&  quanam  .  xi.. 
'Hs»  aquiualet  quoadhe-imrameiitiim  «Arf 

geminato,  &  quarc.  xi. 
Siferimen  quoad  boc  iateriuramentimq^er* 
torimm ,  &  promiffmnmwoH  vaht ,  & 
quare  .  x^. 
MaritttsadexeipiendMm  non  indiget  retax^r 
tioHeimraKmti .  14. 

Si  tnaritus  vltra  iurammrum  rcnnnti.tf/rrit 
grinHtlffO  excegtionis  doti^nm  numera^ 


PHJBNOTIQ  XXI^ 

PcdoceconfeflaupoftcoatrtauA 
matriinoaQuii^ 

siyMHAHtrii. 

Siitt  capitulis  matriMonialilms.  pracefferit 
»omijfio  dotis ,  &  coi^aHte  matrtmomok 
fid/fcqmta  fuerit  «M|(^.  Ml  loetOt 
excepttoni  .  i.^ 

4fct  eoafeffio  faSa  conftaHte  matnimmiiopoft 
pxacedentem  promifjiorrm  nonfolum  no- 
eet.  maxito  ci^tet»i,fed  etiam  em  cre- 
^ltoribHi.^. 

f^uatumms  illi  crcditora  cfsrnt  antcriorcs  ad 
am^jfmeni  duimHiwio  fintfo^ermes  ad^ 


Dlgitlzed  by  Google 


ifS     "  Cbntraaus  XVI. 


U,&  iuraHfritnon  contraucnire,non  po- 
terit  amplius  excipere ,  ij. 
Tofjet  titmcn  nuriius  ttffumcrc  tufeoms  pro- 

bandi  dotcm  nonfiufkfolutjm  .  z6. 
Confcjfio  ft  mplex  dotis  rccepta:  faiia  a  marit  o 
conjlantc  matrimonionon  vxori ,  fed  eiiii 
Tatri ,  ztclfratr:,  vd  p.  rfons  cxtraucx 
probahiliusnon  excLudit  exccptioncm  »on 
itnmeratx  pcciinis .  zj. 
Jndttia  ctm  confefsione  ijuandoqne  probant 

tuoncrationem,  quandoq;  mn  .  x8. 
TrxfiDiiitur  pro  nutucrationc ,  ft  pojl  confcf- 
fionetM  prjijlitcrit  pct-Lonf^Hmteinpus  aii- 
tneutj  vxuri  afiercns  fc  prafiare  de  fruHi- 
bus  dotis ,  ly, 
Opinio  ajkycns,  qitod confi Jsio ftmul  cum  pro- 
bationcfoliitionis  pro  pjrw  infcrat  folu- 

■  tionciii  prototv .  jo. 

TrxfertM>  opima  afkrcm  mn  iiiferre,ntfipro 
partc .  31. 

Confcfsiomaritidotis  reccptit  ctim  paffo  vort 
pctendi  aliquid cx bonis  p.itcrnis,fenmar 
ternis  vxoris  prxcisi  »on  infcrt  folutio- 
nem,  ncc  cxdud:tcxccptioncm  iionnumc- 

■  ratsprcuHtx,  ji, 

7{iji  ttludpoBum  fucrit  adic£liim  cx  intcr- 
uillo  . 

Si  marititsfit  virhoncflus,  &  dos  con^ua, 
&  vxor  iwrct  fc  dotcm  pcrfoliiijfe,confcJ- 

.  fio  mariti  fu^cicnttr  probat  nHmeratio- 
nem  .  54. 

limnicratitr  aliud  indicium  infcrcns  tume- 

r.::iur.cin  .  ^5. 
}inu>iicrantiir  cougrucntix,  qiif  nonfufficiunt 

ad  probittd.im  numerationcm  .  36. 
(^onfcfsio  dotis  rcccptxfaEla  in  tcflamento 

plcni  no)i  probat ,  licc  cxcliidit  c.xceptio- 

nem.  37. 

Hutiifno.ii  confcfsio  potrfl  rcuocari .  ;  8 . 
^AfsigMiiir  cauj'a,cwr  illaconfefsio  i).xbcaim' 

pottus  pra  Ugata  ,  quam  pro  coafcfsionc 

vcri  debiti  .39- 
Intcliige  habcre  vim  donationis  jiitc  tcjla- 

mentutH  conditnm  jit  exij\citte  teflatare 

incxtremo  v>t£difcriininc,ftttc  fano.^o. 
covfcfsio  fulU  tn  vitimo  tcflautctto  jk- 

siinctitr  invim  kgati .  41, 
ybi  Jlatutum  prohibet  latcr  coninges  dona- 

tiouc4caufumoytistaliscoiiftjsiofMjli,icii  ' 
i.,-  iiequstinvtinlegjti ,  ^i, 
(^onfcfsio  do[tsfjct.:pcr  maritum  in  tefl  i- 
mntopriifcnte  vxjrc,  &,icccptanie  non 
probat  niimcfjtioiicrn  verc  fa£iaM  ejfe  , 
adcu:^;  non  c^  irrcnocabiLis .  4  j. 
V£c  b.xbct  viuiconiraUiis  veri,  &  irreuo- 

CJJlilS  .  44. 
T^f  rcdiitnr  irrcuocabilit  toLis  confcfsia 
faSain  tcjlamcnto  ,  quamuisfucrit  lura- 
iHcnto  firmata  .  45. 
Exctpe,}tijt  iuramcntun:  effet  promijsoriu.  4(5. 
fcntentia  afiCrcns,quod,  quando  promifsione 
dods  p-xcrfsit  confcjsiofaftain  tejlamcn- 


topleni  probct .  47. 
Smcnfia  afxrcns  adl)uc  non  plene  proba- 
re.  48. 

Tr4cfcrti(r  hxc  fecunda  fcntentia  .  49. 
Ji^uatidoconfcfsio  fa£ia  in  tejlamento  fujiine- 

tur  inyim  lcgati  ,fcntentia  afjbrens  nou 

fujlinei  i,  qiiando  confcfsiocjl  jine  certcu 

quantitate  ,  50. 
Sententia  affercns  ftijlincri  ,  quamuis  ftt 

ftne  certa  quantitatc ,  51. 
f^Haiuionam  cotifefsioprxiudicet  creditoribus 

mjriti,  &  quando  non ,  Ji. 
Trxitidicat  credttoribus ,  quando  prtecefsit 

promifsio,  &poJlcaex  intcruallo  per  ma- 

riluth  fada  eft  confcfsio.  5  3. 
faiia  promifsioiie  ,ji  ttiaritns  antc  confcfsio- 

nem  cotitraxirit  dcbitaf  vxorpro  dote^ 

prxfvrenda  csi  .  54, 
$i  pt  otuifsio  tton  coiijiito  it  per  legttimas 

probationcs  tion  prxiudtcat  creditoribus  f 

fi  pnjlca  intcrccdat  confcfsio .  55, 
(^onfcjsio  fatia  pcr  tnantumdcdote  reccpta 

prxiudicat  crcdttoribus ,  quando  fuit  ge- 

minata  .  ^6. 
Confcjsio  maritiinfcrt  prxiudicium  credito- 

nbus,  qu.mdocJi  dc  dotereceptainimmo-' 

bilihus  .57. 
T^w prxiudicat,  quando  ex  validis  conieBw 

ris  argHitur  faSa  in  fraudem  creiita- 

rum  .  58. 

Enumcrantur  conieilura;  ,  quibut  argui  po- 
tejl  fraus  ,  59, 

Simaritus  ad  fanatuiim  as  alienumbotiafua 
venditioni expofuerit ,  & piHnrnadcbitt 
extinxerit ,  &  rdjquumdixint  fe indo- 
tem  per  tnanus  dcbito)-uin  ipjiusubvxore 
rcccpijfc ipfa  prxjhite,  C7  jltpuiancc,  non 
tamcn  eifdcm  dcbnoribus  iila  confcjsio 
h  ibctur pro  f  ifpcU  i  dc  frjitde  ,  60 . 

Dcbitores  tamcn,  qut  nonfucrini  pi  AjcnteSf 
.  iiQtt  Itbcri  rcmancnt  ab  oticre  Jolutio- 
uis  ,61, 

T^m  prxiudicat  confcfsio  dc  dotc  rcccpta, 
qujntuis  fucrit  faila  in  injirumcnto  gue- 
rcntigiatohabcnte  exccutioncm  parjtamy 
vd  vimrei  iudicatx.  6z, 

"^on prxiitdicat  confcfsiocrcditoribus  mari^ 
ti ,  quominus  pofsint  opponcre  cxceptio- 
ti(in  in  dubia,  quo  eadifuerit  faiia  fub  fpe 
numcrationis  in  tcmparc  ad  opponcndum 
conccJh_.  rfj. 

Marito  non  excipicnte  intra  tempora  a  iure 
prafinitJ  ,  &  cxcipicHtibus  creditoribus, 
fi  hi  in  tttiitio  fnccubuerint,  non  infertur 
prxiiidictutn  eidcin  tuarito  .  64. 

Zxcipienteinanto ,  & fuccumbctite infertwr 
prxtHdiiium  crcditoribus  .  6%. 

Scntcntia  affcrens  marito  non  opponcnte  intra 
tcmpus  non  pofk  pojlca  crcditores  ipfms 
opponere  .  66. 

^ontrariajcntentiaprxfertur.  6y. 

(^onfcfsio  mariti  non  nocct  crcdttoribus  ^ 

quam- 
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ttsipfemaritusramntiauerit  incan-  pere  .  8p. 

iitmti  exceftumi  tu»  tmmerat^  fectt'  Totefi  tamen  maritm  fe  munire  (tiuerfiit 

tM .  6%i  vxaremttiectetietiiremHtemf^iiere.^. 

Scntentia  afferens prxiitdicare  creditarihus y  Siiila promifsiapofl  confcfsionem  faHa  fue- 

fi  reniouiatia  ftfita  fnerit  tx  intemt^  rit  incoatinenti  ipcrfona ,  qmtnon  teac- 

lo,  6p.  hmir  dotare^aritHsnonpoteftopponere 

Sententia  negans  prxiudicare .  70.  exceptioncm .  pi. 

TrsferturbMfecmdafentcntia  nezms .  71*  Expomtur  feiUeiUiaafferCHt,tiiarititm  pofie 

Ti^  praiwdieat  confefsio  fkb  fpefuturMmt'  didere  nSionem  wcorii  eeiad»  eidem 

tncrationis  crcditorihits  anterioribus  ,  -uyort  a^ioncs ,  qujs  liabetadlltrfimfn^ 

quantiaiuiisfinttantimtrcditoresexcon-  mifsorem  extraueum ,  ^ 

fefsione  mariti  fiae  ex  taafa  mmni ,  ftue  Exponitur  finteutia  negaus  eum  fuis  tath' 

cx  jUa  c.titfa  .  71.  uibus  .  pj. 

Confefsiodotisrcccptapoftpromilsionemptfi  'Prafertur  hac  fecundafententianegans. 

deiifium  ab  ipfo  commiftum  fupponitm  Tnm^iauem  faBa  flatimAextraneopJ^ 

fraudulentit .  jj.  confcfsion^  pr£fcntevxorc,&  corfentiete 

Toteft  Fifcus  confefsiimi illamreuocarejj^  uontollcreexceptionem  mnnumerata  rfo- 

fifais  pateft  efpoutte  ejieeftimum  mm  m»*  tis,  quinam  fcntiant .  p$ . 

mn  jtx  pceunia  AtfM  tei^ihtrefe^-  ^eatrarium  fuftiucnt  aUi  tmdifAut U» 

fcriptum.f^,  mitationibus . 

J^MdimHHo  etiamela^  tempore .  7^.  Senteutia  a^erens  marHum  eeu^eutem  iu- 

Sententia  afsrrcr.s  ,  qwyi ,  /j  dcl.tlmi  fur,-it  t(  m  rcccfrifsc ,  &  fc  ohligantcm  ad  HUhs 

patratum poft  cotifcfsionem  ,  & foft  ten^  reftitutionemffi ftatm  Tatcr  vxoris pro~ 

fushiure  pn^nitum  ad  offoueudum^  ■   mifserit »  uou  Uberari  eedeudn  amtm 

pofsit  ompliHs  FifcMscxcipere  .  77.  ~jxori  adticrfuspromifsorem  .  pj. 

Sententia  affercm  adhuc  poffe  excipere .  78.  Sentcntta  contraria  exponitur ,  pS. 

praxim  Mediolani  FifcMsaiKUt^  TertiafrntentiaquaftmediaexpemOet,^fu 


titur  ad  cxcipicndHmetiampasi  temfn*  Trofartur fecuudd fiuttatitt,  loo» 

a  iurc  prafcriptum^  ^p. 
Wiftusfateft apfoaere ^tptauutts  maritm tv-    TT A£fcenu&de iurc opponcndi  excq»- 

nuntiauerit exceptioni .  80.  JTX.  tionemnon  numcrataKpccuaia: , 

Jn  taftbus  y  in  quibus  cvifefsio  non  nocet  cre-  feu  doci&  non  folutae  habico  rdpc^u  ad 

ditoribus ,  nenuotetetiamfideieemmifsit'  fionid&oiiein  fiiAam  per  puhlicum  No- 

riis  .81.  tarijinftrumentum^feuperferipturain 

fiieictmmiffarius  computatur  ,  tanquauL*  expriuilegio  iuris  (quiuolentemcidciii 

creditw.&i.  inffrumcnto .  Nunc  confiderandorem 

htcafibus finquikusnocet creditoribus ,n9'  fecundum  fc  plurcsc^us  inueftigabi- 

eet etiamfieieoimmfiartjs .  85 .  mus  >  in  quibus  aduetfus  confeflionem 

t>os  confc(l.ita  prxcis^  a  prtmo  marito  non  poteft  ulis  exceptio  opponi ,  &  a]if>s,in 

luteUtgttur  repctitafecuudo ,  /1  coi^et  ffk-  quibus  non  poccric  oppoai .  Matcria  ia- 

ixm  per  confefsionem  primi  faSam  mte-  tis  ampla » &  dtffiCHltattbas  obuoluta  , 

[{.tn.ciito  .  84.  qu.iintamen  raaiorihrcuitatc , &clari- 

Si  aliundi  couSiet  talem  coafcfstonem  i»  te-  tatCjquapotcrOjCOnabor  cxplauarc  per 

ftamento  fal9am  efienou  animo  dmianii ,  fuUequeniCes  afrerdones  obiiia  quxque 

fed  fuh  fpc  fittitrx  ttiimcrJtionis  poffmt  rcfcieOSj&rcfolucns . 

barcdcs  nmtti  intra  temfora  oppoMrc-M      AssHRTio  X.  Si  praecefiicrioc  capituia  . 

fumelam.Bs»  mtriMionitlia,mqoibnsla^ fiiitpro'    .  *  . 

Confefsio  Jotis  rccrpta  pracedcnte  promif-  miflio  ccrtx,  &  dctcrmiiuts  dotis  ,  &  . 

fioaefaSa  a  nurito  btmtubo probat  nume>-  deinde  conftante  tam  matrimonio  fauQtai.  ^'^^^0,0 

ratimtemt&nocH  fUiisfeimi  matHmeuii  foerit oonfeffio  per  maritum  de eadem  m.nlibns 

ciiifdcm  mariti .  S6.  reccpta,  non  datur  amplius  locus  oppo-  pra-ccfle- 

X^Mxmxia  apcrtio  non  repi^t  textiu  in  1.  ncndi  cxccpcioncm  non  numcraca;  pc-  ric  pro- 

hacediAaliC.delecundisnuptijs«87.  cuiii»,(eudocisiiaalblunBqooadak-  'n><i>o 

Siconfcfsia  dcdoterccepta  f.iUa  fnrrit  ante  fkumtransfercndi  onus  iu  vxorcm  pro- 

eiufdemdotis  promifsioncm ,  qnx  imme-  handi  pecuniam  fuiflcnumeratam,  fcu  r^^* 

diatt  fubfecuta  fuerit ,  eei^tue  eei^tim  dotemlnliMani .  Jbttomus  GabnH  m  eeeu-  i^J^ 

fuElacaufa  illius  promifsionis .  88.  mtm.coful.tit.de  iurcdot.conc!..^.r:!im.  i.,  cxinft.in- 

Si  verb proniifsio  fubfecuta  fnerit  ex  <nrrv»  ^fftiQus  decif.^ox.,&  tbt  Frftilkitn addit.,  te  matri- 

mdlo^enfetur  faSa  fub  fpe  fututa  «Mne-  iiagmuus  decif.Florent.69mmiAO. ,  .Mua-  nionio 

rationis  .  Ibid.  rus  FcUfctis  confult.  5.  num.  1 1 . ,  Hcrcules  *ft 

Huandopromifsio  immediatefubfccutaeft  ad  Marefcotus  var.  rcfol.ltb,  i.c.8.  iium.i},,  ^,;^" 

<«qf^pjMew,mriM«  mm  fet^  «wi-  ^uod  <tiain  noa  Jaicfuftintthnus  tem.f,  ^^8°^ 
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fuh  tit. (^ontr^us  Xr. dc  mjtrimw.^.prx- 
not.ff.  num.S.  ad  fi)wm,vbi  rationibuscam 
firmauimus,  &  obie*fta  aducrfantiuni 
rcfoluimus,  ad  qui  vos  rcmitto,nere- 
pctam,quxiam  latcaclitauiunt. 

Hic  (olum  mcns  e(l  ad  clariorem  di- 
lucidationcm  huius  aflertionis  nonnul- 
Ja  cii-ca  candcm  cmcrgcntia  dubia  di- 
lucrc ,  &:  primo ,  an  ulis  confciUo  fatfta 
per  marituro  conftante  iam  matrimo- 
niojfi  prcceflerintcapitula  matrimonia- 
iia,non  (ulumpr£eiudiccc  marito  confi- 
tcnti,  fcd  ctiam  crcditoribus  cjufdcm-. 
mariti  quoad  crcdita  poft  capitula  con- 
tra(fu,rcd  ante  talcm  contnlionem.Qua 
inrc  fenticndum  cxiftimo,prajiudicium 
ctiam  infcrrccifdcmcrcdicoribus,  adco 
•     .  vt  ctiam  ipfis  fic  dcncganda  cxccptio 
^      non  nuincrat^  pecuniie Mantica dc t,icit. 
ina  con-  ^  dmbig.  conucnt.  lib.  1 1 .  tit.io.  nuM.40.> 
^10°  no"  ^^^"^^'"^  '^^  pr4tfumpt.lib.j.  orjcfimpt.  i  j , 
<ct  ma-  "'""•24  >  Mcrlinus  dc  lcgit.  Itl.  i.  tit.  i .  ti. 
xito,  fed  ly.num.i  j,,  Salgado  inbhirinc.ercdit.  liL. 
erjam_.    J.  r.ij.www.il .,  Fjcbincuscoutraucrf.iur, 
«ius  cre-  li'j.  3.  C.87,,  Fdafcus  confnlt.  y.  nim.  u . , 
dicoribus  Mufcardns  dc probat.cancl.^6-j.  num.i.,  6" 
p.,  FotttJnclU  dc pacl.nupt,  clauf.  14.  glof, 
"vnica p.irt.  i .  tmm.j  i . ,  vbi  rcfcrt  plurcs 
Rota:  Roman?  dccifioncs.Ratio  autcm 
cacft,quia,quando  dos  vert-,&c  rcalitir 
fuit  numcrata,&  tradita  marito,  vxor 
pi-o  cadcmhabct  tacitam,  6:  kgalcra 
hypochccam  in  bonisciufdcm  mariti,& 
prxlationcm  aducrius  alios  crcditoros 
non  habcaics,nili  tacium  hypothccajn 
anccriorcm,  vclctiam  cxprcllain  poftc- 
riorcra  pcrca,qua:habcntur//;/,wj/c4C. 
de  reiv\or.  att. ,  &  nos  latc  tradidimus 
tom.^.fub  tit.(^ontra[li<s  XI.  depign.,  & 
hypoth.pr<cmt.^,fcU.i.  nn.i.,  crgo  ctiam 
aducduseofdem  habcbic ,  quando  pri- 
mDfuit  promiira,&:  pollca  cx  inccruallo 
coiiftaiuc  matriinonioconfcilata,quan- 
daquulcm  tunc  habot  pra;('umptioncs 

111,1  uus   '  ' 

h 


huic  inftanti^  occurrcre  affcrcdo ,  quod, 
quamuis  vcre  illa  confcflio  receptionis 
u^nia  fuerit  fubfequcnterad  iuracrcdi- 
torum,ex  fi<ftione  tamcn ,  feu  priuilcgio 
iuris  illa  confeflio  rctrotrahatur  ad 
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abc  '^*^'^  ^^'^  pcrtcxtum  i»  d.  l.cx  io)itr.ic- 
proven  ^'^"^  ^'^^^  cjuoHiam  C.doio-t  tnm.  pccun.  , 
&:minip.^  &  tunc  in  cftcctu  illa  dos  habccur  pro 
f.iu .  vcra,  &r  numcrau  Jaatuics  Jtngclns  BojfiHS 
tra£i.dc  dotc  c.\o.  tiur».  150.  civa  otiDubus 
prjcallcgjtis .Diiixcuius  iblummodoali- 
quaquoad  hoc  potcft  cfte  in  co,  quod 
ulisdotisconfoilio  fa<fla  eft  poft  conira- 
fla  crcdita  corundcm  crcditorum  ad- 
ucrfus  uuricUiU,  liccc  fubfcquentcr  ad 
ciufdcindatib  prviinuliDncin,  hypothcca 
autcm  v  xjns  vidccur  dumtaxat  incipc- 
rca  dic  rcccpcioaisjfca  confciUonis  ciui- 
dcm  rcccpi^,  vndc  noa  vidctur  pollc  prc- 
iudicarc  crcditoribus,  qui  ius  acquilie- 
runtantcccdcnter  adcandcm  confellio^ 
pcm  rcccptionis ,  licct  fubfcqucntcrad 
prouuiUOiU-m.ilcdtacili  nc^otiopoAum 


dicmfaftacproraiiIionisRofa2lo«jj;).a;;H</      '  , 
Manticam  dedf^^j.  m.  '].verf  non  obflat,  („„^,^5"' 
Stephantts  Cratia).usdifcept.for.c.  5  J.  n. j.,  iHjcredi- 
Salangcriusrcfol.ciHil.c.i\o.,FontaneUade  torci  cf- 
fod.  tmpt.  d.clauf.  14.  glof.  vnica  part.  r.  sct  ante- 
mm.  5i. ,  &  alij  apud  loa)tncm  ^ngebm  ''i^^^ 
Bolftumtratl.de  dotec.l..  num.iix.,  quod  '^^fefiio- 
clarecumciturextcxiu  tnl.i.ff.qmpot. 
in  pig.  hab.,  &  in  l.vnica  §.&vt  plenius  Q.  poft^ 
de  rcivxor.  oB.,  vbi  concedicur  priuilc-  riores  »i 
gium  hypotheca: ,  &  praclationis,  tam  proraif- 
quoad  dotcmdatam,  quam  promiflara.  "oncm. 

Sccundo ,  an ,  fi  ulis  contcilio  rccep- 
tionis  dotis  fada  fuerit  cx  interuallo 
conftantc  matriinonio,&  poftcontracla 
crcdita  aducrfus  maritum  conrttcntcm 
ab  alijs  creditoribus  pracccdente  tamcn 
promifsionc  ciufdcm  dotis  antc  ipfum  4 
matrimonium,  &ante  contra<aaulia_.   Nec  »i 
crcdita,rcquir.uuradcxcludcndumius  hoc  re- 
talium  crcditorum  ,  quod  confcfsio  fa-  '^"l']^"-» 
aa  fic  percxprcirainftipulationcm,feu  ^Suo  ft^ 
pcrpunlicuin  inftrumcntum  ,  an  vcro  ^a/iierit 
fufficiat,quodfucrit  pcrfirapliccm  con-  p<.j 
fcfsionem,quod  idcm  controuertendum  prefTin] 
cft,  fi  promifsioeiufdem  dotis  feita  eJTet  fli|aiJa- 
non  pcr  cxprcflam  ftipulationem  ,  ncc  J.'""'"?,? 
per  publicum  inftrumcntuin  ,  fed  pcr  P"^ 
fimplcx  paftura  inccr  parces  >  Arbicror  ^"^„"0, 
ab(olute  aflercndum  ,  in  vtroquc  cafu  nim.fcd 
ad  hunc  cffcdum  fuiUccrc  fimplicenu,  furfjat, 
confcfsionem,  &  fimplex  pacttim  intcr  quod  fit 
cafdcmpartcsGrj»jiwaf/cw(/fc/y".  loi. ;;«.  P'^'' 
14.  ,cr  15.,  ^loyftus  Kiccius  incoUc£i.de-  P''^^jp 
ctf  part.i.collca.}y^<).  vcrftertio  ,  qiiod  J^oneV, 
vernm,  Hodierna ad dccif  55,,  Surdi  nuift.'). 
Ratio  primxpartis  ctt,  quia  dos  fufH- 
cicntcr  probatur  pcr  priuatam  fcriptu- 
I  am ,  &  ctiara  pcr  Epiftolam  Coiisa  dc 
fcriptitrapriuata  ///».5.^.jx./'o/.i45.,quod 
poiifsimum  arbitror  indudium  fauorc 
ciuklcmdotis,  ficuti  fauorcciufdcmin- 
dudum  cft ,  qucxl  probccur  pcr  coniec- 
turas,pracfuraptioncs,&  inditia  Mafcar- 
dus  deprobat.concl.'y6'y. ,  &  feqq.,  Kota 
norfun.  part  .z.  dittcrf.  decif.j  1 6.  pcr  tatttnt, 
Tcrcgrinus  dccif.^^.  num.^.,&  fi  qq.,  crgo 
intcrucniciiieprsuiaconftitutione,  (cu 
promif:»ionc  dotis  confeisio  mariti  fa<fla 
conftancc  raatriraonio  dc  ipfa  rcccpta_. 
ctiam  pcr  priuaum  fcripturam  luffi- 
cicntcr  probabit  &c.,  quantuin  ad  cf- 
fcctumcxcludendi  iuscreditorum .  Ra-    Et  hoe 
tio  fccund»  partis  dcducitur  ex  tcxtu  indu^ 
iH  i.vttica  §.videamus,  <T  §.  accedit  C.  de  rei 
vxor.  oB. ,  vbi  in  fauorcm  dotis  induci-  j?!^ 
turaiUo  cx  ftipuUtu  cumcacita  hypo-  * 

thcca. 
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Hfcpro- 

cediinr , 
qu.intum 
uis  tim 
proraif- 


rit< 


theca ,  &  praelacionc }  quamaniiutUu» 
ezprefla  fttpulatiointerucncrit  j 

Terdo,  on  idemdiceiidum  Cit,  quod 
dictum  eft  tn  ip&  alTeittone  ,  quando 

promifiio  dotis>  fcu  conftitutio  fadl.-i_. 
quidcm  cH  antccoa&fsioncmde  eadem 
recepta,  non  autem  ante  oantraftuni.» 
matrimonium,  fcdcodcin  i.un  conn.in- 
tK,  iic^  cx  iQttruallopoftea  (ubrccua 
Iberirconfefib?  Mmkttietaeit.  ,&mih 
higxonucnt.  Ub.ll.  tit  ,xo.nu.\i..y& fc({q.^ 

vtdenmrafieFereprocedere  dumtaiats 

quandopromifsiodotis  prajccfsitniailrU 
monium ,  &  confefsio  lublbcuta  eft  ad 
iUnd .  Nihilominus  oommunlut  fiifti- 

^b^m^  ncnt,cti.ini  proccdcrc,  quantuinuis  tam 
ta  iiierjc  promifsio/juamconfieluorubiecutafue- 
jnAtrt-    Ht  ad  idem  matrimonium»dnmmodo , 

jnoniii ,  inierpromifsionem ,  &C(>nfor';i')ncmin- 
diimmo-  tcrceikrit  aliquod  intcruaiium  ,  ncc 
do  con-  yjrjq.        fti^j  incontincnti  Tetrm 

St  ex  in-  ^-"^^'^^ '  •  f"^^'^'  "«W-  5 '  "^''■f-  ?«'■- 
~  mmmoff.folMtjHatrimm.floaimcs^t^eliit 
Bc^ks  traBJedoeec.io.  n$m.  14^.  Ratio 

eft,qui.ic)c  vna  p.irte  nihil  obHat,quf>- 
minus  dosporsicper  vxorcm  proraitti, 
&  conftitui  etiam  conftantc  nutrimo- 
nio;  ex  alia  parte  teitus  m  d.  l.  inemttra- 
Ribus  ^.fcdquoniam  C.  iemn  nnmerat.pe- 
eun.  proccditgcncralitcr,  qnando  pr£C- 
ccnitpromiilio»  &  conditutio  dotis,  & 
poilca  cx  interuaHo  rubfccuta  cft  con- 
fcifionon  difUnguens,  anproiTiiino,  fcu 
conftitutio  prxcefterit ,  an  ver6  fuerit 
rubfccuta ,  quod  proptcrea  nec  nosdi- 
ftingucrcdcbcinus,  ncc  fcccrncrc  dirpo- 
fitioncm  l^aleiU,quandopromilliopre- 
celfityabeadem  oifpofitione ,  quando 
promitlio  fubfccut.i  cftjCinn  in  vtioquc 
cafumilicctcadem  ratio  ciuidcm  diipo- 
fitionis,  quxfundaturineo,quod,cum 
dupkx  actui  intcrucniat  circa  candcm 
doccm,&cx  mccruallo,  vciquc  nu- 
gis  fundat  praefumptiQnem  pio  nume* 
rationc  eiurdcTn  . 

Quarto,  an  dirpoiitiolcgalis  in  d.  Uh 
emtraSUmt  $.  fed  qnom/m  denonmme^ 
rae.pccun.,  fcu  c.i.quxdiilt.i  funt  in  pvq- 
ccUcntibus,quandoprxcclUt  promiilio, 
&ex  interuallo  fublecutaeftoonfcflio, 
l(Kum  cciam  habcant,quan(!opra:cciIit 
contcilio,6c.  dcindc  cx  intcruallo  lubfe- 
cuta  cil  promiflio^  Refpondcndumeft 
abfolute  ncgatiui,  prout  clarcdcduci- 
tur  cx  textu  in  l.vlt.  C.dc  dote  caut.noH 
prxLcific  w<m£T4M,  vbi  ficlcgitur  .  Indotibusiptas 
eofcHio  ,  dotes  dntjlihts  nijlrumcntis  confcribi  moris 
&  potte.i  cflt  cum  idjmc  nniUiatio  ffedfoUicitatio 
t."  ert  '«""^  fiAfeaita  ftt ,  tku»  mb  numerat^ 
•  P"*  pcci;i!i£  cxccptionem  opponere  ;  atqj  ita 
iiunc  tgxcum  intcrprecaacur  TetrmBar- 
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hefa d.l.j. part.6. nu. 54.  jf.  f^t.  matrim. 
Fachineuscontrouerf.iur.lib. 8. c. 8 \.,&  87., 
Coartuiias  iMr.ii&.i  .f.  17.,  Joannes  .AngclHt 
B<0iutra9jied^e.to.mim.i4^.,&cno3 
etiamdocuimus  tom.j.fnb  tit.ContraQus 
xy.dematrimoii.$.pr4aiot^.mm.p.;  nec 
incongrua  ratione  hoc  deccrnitur , 
quandoquidem  promifsio  fubfcqucns 
praBdi^am  confelsioncmpocius  caudem 
eneruat ,  quam  corrotxx«t>  proiiM^ 
ctenim  refpicit  aftoffl  futurum  non.* 
praetcritum  . 

Quinto,an  ea  ,qu«  didta  funtiprooe- 
dant  dumt.ax.u,quando  prxccfsit  pm- 
inirsio  dc  dotc  detcrminau  ,  &  dcinde 
(ubTecuta  eft  conidsto ,  an  ver6  eciam , 
quando  pnecefsil  promifsio  dotis  fim- 
pliciter  iinc  vlla  dcccrminata  quantita- 
te ,  &  poAta  ruUccnta  efteonKfsiofinc 
ilmplicitcr  fiiie  vlla  exprefsionc  quan- 
tiiatis ,  fiue  ceru  quantitatc  expreilaf 
Videcur  prima  ficonte  dicendMm ,  quod 
illa  promifsio  dc  dote  indctcrminata_i 
oon  refragetur,  quominus  poiiiic  mari- 
tus ,  qui  oonleiruseft  rBcep«e,oppoiiere 
cxccptioncm  non  numcratcC  pccunia: , 
quandoquidcm,  cum  iiia  promiisio  , 
non  fic  dc  aliquo  dctcrminaca  non  vi- 
detur  fubfillerc .  Nihilominus  probabi- 
lc  vaidc  cil,quodncqucat  talcmcx;cp- 
tioncm  opponcre,  prout  vidctui  cciam 
alfercrc  loanncs  ^ngelus  Boffius  traU.  dc 
dote  c.io.num.^.verf.atajiercndum  .  Ra- 
tio  cx  co  dcduci  potcll ,  quia,iiccc  illa.*  ^J^^ 
dos  promina  non  iit  dctcrminau  pcr  ptomil^ 
conuentioncm  partium,c(l  tamen  quo-  fio  dotis 

quoinodo  ciL-tcnninac.i cx  finc,.ldqucm  dttermi- 
promicticur  in  ordinc  idlicct  ad  oncra  n.i(a,iiue 
matrimonij  (uftinenda ,  in  ordine  ad 
qua:  dcbct  cilc  congrua ,  <S^  honcila,  &  • 
proporcionata  talibus  oncribus ,  quod 
muitis  congruentijs  probat  idem  Be$itt 
hco  quo  fupra  ,  &primo  cx  communit^r 
concingcncibus,  iccundum  quas  non_» 
accipiuncur  mulieres  mdocacacvelcum 
cxigu.i  dotc  ,&  non  idonca  cilticm  one- 
ribus  iuilinendis,  Scfic  lubdic,  quodin 
eabypotheli  illados  fup^xinitur  promii^ 
fa,quacxflimatur  hondta  ,  congrua 
infpci^  qualitatc  pcribnar um,&  facui- 
tatum  dotantb,&marici;recundoex  pa- 
ricate,  quia  ,  quando  lcg.Ttur  f.cminas 
dosnulla  exprci*a  quantitatc  a  marito, 
ca  quantitas  ccnfctur  lcgata  ,  qua:  ha- 
bit.i  relationc  ,Ki  pacriinoni/  quantita- 
tcm,fit  pcrfonarum  conditioncni  honc- 
fta,  &  congrua  rcputatur ,  hocqueeX' 
prcfsii  doccc  ^fcnm  :>his  cvif.^^^. ««.  i  r. 
Tcrtioafimili,quando  fcilicct  maritus 
poft  OOnfefsiooem  d<)Li    ixxrcpia:  pcr 
mulcos  annos  vxori  fubjniiuitiMuic  ali- 
menUj  in  quocalu  conunuuiccr  DD. 

X  pFse^ 
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prsfumunt  profQlutionc  ciufdcm  do'  non  numeratas  pccuniac.  Clofa  inl.ht 

Dcfermi"  tisituncccrtijcum  nonconftctdc  quan'  contraSibHs^,  fc4<{ttoniamverf.iUisetiam  p 

parur  a    titatc ,  cum  non  conftct  de  numcratio-  fecuritatibus  C,  de  non  numcrat.pecunia,  Cofrflk» 

tatc^ in!l     » '1'^  quantitas  prJcfumitur  rcccpta ,  Baldus  T^i^uellus  de  dote  part.  i o.  num.  6.,  dotis  ge- 

ordme  infpeftis  oranibus  congrua  ,  &  ho-  Emanmla  (^ofia  in  i.ft  ex  cautionc  14.  fal-  minata 

s»d  oncr^  nefta  habctur,  prout  ctiam  docct  Ste~  lent.anu.t.C.de  nonrmm.pecun.,MuarHS  inter- 

m.itri-    phanus(jratianus  difcept.for.tom.x.  c.^6l.  f^alafcus confult .  5.  nu.io,,  Joatmes .Angdiis 

moaij.    nm.xo.,  cx  quibus  omnibus  etiam  in  BofflHstraS.dedote  c.  io.n.i^i^.hzaf^c^iic  ^^"^ 

hachypothcfi  illaquantitasdotis  dcter-  opinioncm  tcnentur  tucriquotquot  cx- 

minatacenrenda  ch  ,  quxcongrua  illis  plicantcs  textum         inconira£iibus  §.  meT.we 

perlbnis  vidcbitur  attcnta  qualitacc^  fed  qnoniamC.de  nonnumer.pecwt.  \\\\xv(i^  igivtxat, 

pcr(bnarum,  &  quantitatc  patrimonij .  intelligunt  non  de  confcfUone  dotis  rC' 

£adcni  ratio  militare  vidctur  quoad  ccptdC  tai^ta  ex  intcruallo  pofl  ciuldcra 

contcfsioncm  dotis  rcccpt<x  quoad  ma-  dotis  lcgitimamp^^omiillonera^reucon- 

ritura  fmc  vlla  cxprcfsionc  quancitatis;  Aitutioncmjfcd  degcminataconfcflionc 

vndc  probata  (olutionc  dotis  quoad  £adla  ab  codcra marito  ex  interuallo  . 
fubilantiam  vidctur  ctiam  probata  dos       fatcor  non  adcflc  textura  cocludcn- 

foluta  congrua ,  6i  fccundum  honclla-  tir  cuinccntcm  hanc  affcrtioncra,  nam 

tcm  pcnbnarum ,  vt  benc  notatidctiu.  quotquot  aljcgantur  a  DD.  polTunt  ii^ 

Jo.vincs ^iijrclus Bolfiiis  loc.cit.  alium  fcnfum ,  &  congrucntcr defledi, 

Scxto  ,  an.fi  poil  promiiUoncm  dotis  &  quidcra  tcxtus in  d.  l.  in  contra^libus  §. 

dctcrniinatac  antc  contra<itum  matn-  fed  tfuoniam  C.  denounumerat.pecun.  ,qui 

monium,  vel  cod;m  ctiam  conllanctu,  aflfcrtur  ad  illara  probandum  iG/op,e^ 

S      vt  rupra,rubfcquuta  tucrit  cx  intcru.ilio  ^lberico  inead.  l.incontraBibus  pcr  illa_» 

Si  prxcef  confciUo  dotis  quoad  partcni ,  &  jioiij  vcrba  illis  etiamfecuritatibus,(jiu  pofi  con-  Nulb 

fic  pro-   quoad  totum,poiru maritus rationc  p.ir-  fefsionem  dotalium  infirumentqrumde  folu- 

miliio         rjQn  confcila:  c\cipcrc  dc  non  numc-  tadotc,  iam  patct  cx  didis,  quod  difta_j  P^^^ 


.Z  '^•^^•^  pecunia  quoad  tocum,an  vcro  po('-  vcrba  dotalium  itiflrumcntorum  rcfcrantur 
Iki  f  i^a  folummodo  agerc  ad  conrccutioncm  ad  pr^ccdcns  inftrumcntum  dotale,qUQ 
Tk  ton-  partis.de  qua  noneft  confcirus.Rcfpon-  fuit  marito  dos  promilIa,&  coqdituta; 
feilio  de  dco  ,  probabilius  clTe ,  poifc  dumtaxat  fecundo  textus  in  l.  cum  fcimus(^.  deagri- 
p.irtc  ti-  agerc  ad  coniccuiioncm  lUius  partis,dc  col. , &  cenfit.  Itb.  \  i. ,  qucm adducunc 
tiim  ,cx- qua  non  fuitconfcllus .  Ratioc(l,quia,  Comex.adl.^o.  Tauri  nu.^i.  vcrf.quinto 
ceptiod.1  quido  fa.tacll  promiilio  quoad  tocum,  limita,  &  yalafcus  d.  confm.  K.  mm.  10., 
^'^""^iiro  ■  ^^'"'^'^'^'^''"'^'■"•illoconfcilioitcmdc  quo  vidctur innui,quod vcrbaenuntia- 
mrte  no.  ^^^*^»  cxcluditur  quoad  totumcxccpcio    tiua  probent,fi  fuerint  gcminata  ,  non 

conteU'.i.  nonnumcraca:  pccuiua:pcrca,qucliac-  vidctur  habcrc  locum  vniuerfalitcr,  & 

tcnus  probauinius,  crgo,  quando  pro-  prawripue  quoad  cenfcflioncra  dotis,  in 

miilio  racta  cil  quoad  totuin,  &  coiifcl'-  quapotcfl  clTc  prxfumptio,  quod,ficuci 

fio  cx  intcrualloiaiuuinquo.idparicm,  primaconfcfliofacrcafitobnimiuraarao- 

cxcludctur  tantuincxccpiiononnuinc-  rcm  mariti  crga  vxorcm  ,  ita  ctiara  eX 

rat.-epccuniajquoatlpartcmili.uncon-  codcra  motiuo  gcminata  fit  confeflio . 

fcllatam  ,  non  cxcludctur  auccin  aitio  Scd  quamuis  nonadducaturtextusraa- 

quoad  aliam  partcm  non  coulcllatain  nifcftusj&cxprcfsicuincensalfcrtionc  , 

M-^.  l.  ijus  dc  to[j  if,  dc  rei  vcndit.,  Hcbtttfus  communis  umcn  DD.  audoritas  huiuf- 

adl.appciLttioncrci  li.vcrf.  ncgjtitit  cnm  modi  allcgatos  tcxtus  iu^ta  hunc  fcn- 

/r^(y./.</f  i^;v/^//^r'i;jfj(:.,  vbi  arterit  validii  fum  intcrprcuntium  non  raodicum_, 

Cllc  argumcntum  a  toto  ad  partemam-  confert  ad  hanc  comprobandara ,  quae 

pliatiuc  ad  cxccptioncs ,  probationcs,  ctiam  tutior  redditur  ex  fcqucntibus 

quanciutcs  ,  corpora  tam  aftirmatiuc,  congrucntijs  , 

quain  ncgatiue  .  Menochtns  de  prxfumpt.       ?rim6,quia  paftun^  nudura,quarauis 

iib.  3.  prxfumpt.  35.  ««.  17.  potiirmium,  fccundumfc  non  pariac  aitioncm  per 

quando  ell  eadcm  ratio  ^bbas  conf.  58.  ca,  quae  lat^  probauiinus  tom.  i.fubtit^  Padufl» 

Siuidam  'mcolaus  in fin.vcrf.prxterea  lib.z.,  ContraHus  l .  de  contra(iib.  ytficprttnot.  3.  nudiim 

^lcxatider  conf.  1 5 .  f//o  infinc  Isb.  4.,  (^a-  num.  i.,  fi  taraen  fucrit  gcminacum  can- 

udcanus  decif.^^.n.iit.part.i.,  vteuenit  dcm  aftioncraciuilcm  parit  {'inusinl.  i.  ^^^^^ 

in  prsfcnti  hypotheli .  ff.  deverb.  obligat.,  lafun  inl.,  iuragentinm  ciitt 

AssBRTJoll.  Siconfdfiodotis  rccep-  ^.fedcum  nMdanum.  id.f.depaS.,  crgo  leoi. 

tacfattaamaritofuerit  geminata  cx  in-  ctiamjquamuis  fimplcx  confcflio  noo.. 

tcruallo  probat  vcram  dotis  numcra-  inducac  probationera  ,  fi  tarocn  fucrit 

tioncm, fcu  folutioncra ,  &  impcdit,  nc  gcminau, eandem  inducec ,  quinimm^ 

maricus  poi&c  opponerc  cxceptioncm..  ;^^oncffl  aducrfuscu^Hicoiauritujiiin  - 

fa- 
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feuorcm  vxorisad  repctcndam  eandcm       In  ordinc  ad  primum  Bertaxolus  i/u 

dotcm conicflam (^ornens  conf.  ii^ . «. lo.  rcpet.  l.fi  ffuis  waior  C.dc tranfjS.  nu.  jtfo., 

lilr.i.f  ^Decianus  «««/.44.  tutm.  ^6.  lib.  5.,  &  fcqq.  vidctur  fcntire  fufficerc  ,  quod 

Cardinalis  TufcMs  tom.  4.  lit.  C.  concl.  x8.  talis  geminatio  fa^la  fit  incontinenti  i 

fftfn.  45.  dum  ampliadu^  ad  praeccdcntia  dicat 

Sccund6 ,  quia  geminatio  aftus  ,  fcu  etiam  figeminatio  fit,fa(li  in  vno  inflante .  o  - 

1 1      vcrborum  maiorem  dcliberationem,  &  Nihilominiis  contrarium  communius ,  ti,^v"ifl 


Geminn- cnixain  voluntatcm  manifcftc  inducit    &  cjuidcm  rcdliusfcntiuntDD.,rcquiri  '^em 
tio  aClus  /.  Balijia  ff.  ad  Trebel, ,  Bartolus  in  l.  cu»Lj    fcilicct,  vt  fiz  fafta  CI  intcruallo  CinMS  in  natio  fic 
«nix.im   fcimus  nu.  7.  C.  de  ap^ic. ,  &  cenf.  lib.  11,,    d.  l.  in  contraHtbus §.  fed  quoniam  C,  de  nen  ex  inter- 
volunt.-i-  £)(cius in  1. 1 .  nim.  ^o.  C-    P^^-i  Gutier^    numcr.  pecun.,  Baldus  l^lpHellus  de dotepart.  wd\o, 
ducit""  f^-^^^-S-  ?•  i?-        ^54"  Bcrtaxol.  ia    10.  nu.  15.,  Menochiusconf.j^^.num.  17., 
repet.  l.ft  quis  maior  Cjde  traitfafl.  nu.zdo.,    Joanncs  .Angelus  Boffius  traH.  dc  dote  c.  1  o. 

&  feqq. ,  Mxrim ^ntonius  var.  refol.  iib. i .  am.  38.  Ratio  ox  fupcrius  didtis  dcduci- 
refol.  },nu.y.,&  lib.z.refol.  ^^.num.p.f  tur,  quia  rationc  ciufdcm  contexius 
&aAus  geminatus  intelligitur  geftus    ambo  vnus  adus  funt,&itadccis,ncut 

cummaiorianimidcliberatione  c,&  ft  dcvnoaftu  dcbcmus  iudicarc4r^./.f«w 

Cbriflusdc iure iur.,0faj'cus  dectf.^H.n.i6.t  antiquitas  C.de  teflament.,  &  l.  ktredes 

Rolaitdus  conj.  6i  .m.  fcqq.vofpr.f  palam  §.  vno  contextujf.eod.,^  ratione_> 

& gcminationis  visnugna  cft  yalenzuel-  vicinitatis  aftuum,auod  vni  ineft,altcri 

U conf  iiT^nu.i ot., &  geminara , & du-  incfle  crcdcndum  cll  /. patris  fHti  /f'.  de^ 

plicata  fortiora  funt  fimplicibus  Leo  ya-  vulg.  l.  Titio  §.  idcm  refpondit  ff.  de  vcrb, 

lent.dccif.  4.  nu.S.part.  i .  obligat.,  vndi  prasfumptio  fi-audis,qujB 

Tcrti6,quia  contcifio  cxtraiudicialis  fupponitur  in  primo  3.£t\i ,  perfcucrac 

1 2  gcminata  plenc  probat,quia  habct  vim  etiam  in  fccundoa<ftu,quando  inconti- 
Cofeflio  confcflionis  iudicialis  lafon  in§.  in pcrfo-  ncnti  fit ;  cum  non  fit  pnEfuraendum,  , 

extr.iiu-   namnu.^S.  Injlit.de act.,loannesde.Juania  quod  inconcincnti  vohicrit  maritus  fe^» 

dici.nlis    conf.^$.nu.  3 .,  Urunnora  Solc  in  locis  com-  rctradtarcjfcd  gcminarit fccundfi  adum  CJiiife 

2emin.-i-  mun.verb.  confejfio  num.io.,  Farinaciusiu  in  vigore  primi,ncid  ,quodgefsit,  im-  dcbe.it  cf 

**         praxi  fr;w/n.^.8i.iJ«m.  i  j.,&gcminatio  mediate  rctraftarc  vidcatur,&motiuu, 

^^^"     mducit  conhrraationcm  aftus  prxcc-  quod  induj.it  adprimo confitcndurrij,  "^  m?'i 

dcntls  Tartfius  conf  it^.nHm.  iiz.lib.i.,  pcrfcucrctctiam  procoticm  tcmporead  ^ 

Cardiualis  Tiifcus  tom.  4.  lit.  G.  concl.  x8.  pcrlcucrandum  ii  confc/Qone .  Vcrum 

n«m.  ^z.  tamcncrt,  quodnon  rcquircrcmcxnc- 

Quarto,  quia  geminatio  aftus  habct  ccflitatc  iliud  incruallum  intcr  vtram- 

1 3  vim  renuntiatioois  Socin.  lunior  iu  l.  qtu  quc  confeflionoTi ,  quod  rcquirunt  Bal- 
Geminn-  B.(im£%.duofratres  nu.  izo. ,  &  ibi,  Ripa  dus  Tioucllus  dchte d.part. 10.  nu.i^.,  & 
tjw  adhis  nii,6l).f,dcverb.oblig.,Romanusconf.i^o}.,  (^inusin  d.  l.incontraciibus  ^.Jed  quoniam 

•    xa    "^^'f""  ^''"/'  9-  ''^-  J  • » &  fnnu  la-  (^.denon  numc .  pecuu.  per  fr.x  tum  in  i.fi 

nimtia-    tloac  m  pu  f  g.',  t,  &  tol  1  it  fra  udcm  'Decia-  mulier,  &  in  Mth.  ftue  a  mc  C.  ad  Felleian. 

tionis.     ««  cony.4tf.wj1.58.  lib.z.,(^.irdinalisTuf-  duorum  fcilcct  annorum,  quandoqui- 

eusd.concl.  i8.nK.75.,6£  opcratur,quod  demnon  viico  ncccflitatcm  tanti  intcr- 

nihil  poilit  oppoui  Cwttius  luuior  coitf.  ualli,ficuteandcmnoncognofcuntma- 

xyS.HW».  18.  giscoinminitcrDD.,&  pra;cipuc  .^/^'f-  15 

Pro  plcniori  notitia  prxfcntis  alTer-  ricus  in  d.-.  in  contrafltbus  §.  fed  quoniam  No«  re» 

tionisnannulla  hic  rcmancnc  difcuticn-  C.dc  non  Hmcrat.pccun.,Menochiusdepra:-  f{u\ntut 

<U,quxbrcuitirexcurro.  Primumclt,  fumpt.ii.}.pra:fHmpt.\x.nu.<^^.,Mantica  'nt*™-'*'- 

an  ad  hoc ,  vt  hxc  gcminatio  operetur  de  tacit  &  atabig.  conuent.  iib.  1 1 .  tit.io.  J",',^  "^J 

eflfciaum,vt  mJritus  noa  poiiit  araplius  nu.  ii.^omcz  ad  l.^o.  Taurin.^i.vcrf  nonim. 

opponcrc  cxccptionem  non  numcratjc  qunito  mita,Coaruuias  var.lib.  i .  r .7.  ».5., 

pccuma:,rcquiratur,vt  fiatcxinicrual-  dura  flurarequirunt,  quod  fiatcx  in- 

10 ,  an  vero  fufficiat ,  quod  fiat  inconti-  leruao,  ncc  tcxtus  in d.  l.fi  mulier,  &  m 

ncnti .  Secundura*,  aii  hxc  gcrainatio  <i«f/;.tr4wraliquidcuincit,  dumpro-  ^ 

tequcpariattalemeffcdtum.fiucfitpofi-  ceditn diuerfisterminis.  Scd,fiinqui- 

ta antecontraftura matrimonium,  fiue  ratuquale,  &:  quantum  dcbeatclkil-  Rcmirti- 

Nonnul-  «^'^"li-i^conrtante.  Tertiura,annoa  luditcrualJumad  hoc,vt  raaritusnon  jJ'q'p'j.J3 

U  duhil  '^iin^Rcniin^taconfcflioopcrcturefFc-  pofl5amplius  excipcrc  ,  diccrcm  talc,  jentis 

txcitara.  ikura, ncuurituspofsitopponerccxccp-  ac  ntum  rcquiri  ,  quancura  iudicio  vin. 

cioncm  non  numcraca:  pccuniac,  fcd  pru:ntu,fatiscncarbitrctur,vtmaiori 

ctiainrccognitiodcbitidotis,quamprx-  dclcrationcj&nouoconfiiiointclligi- 

ftat  nuntub  poft  fimpliccm  confdsia-  tuicerata  illa  confcifio . 
nem  ciuldcm  rcccptionis  i  ordinc  ad  fccunduin,  fcntio,  quod 


i  ^  Coo 
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Excludit 
exceprio* 
nem  illa 
gemin.n- 
Cio ,  Cai 
fioCm-, 

filCBIt  co* 

ftate  ma- 
trimo- 
nio,  Ciui 
ante  il- 
(Ud. 


R.itiones 
pro  hoc 
alferto . 


Ig 

Non  fo- 
lum  gc- 
roin.tfa_. 
confclTiQ 
excltidic 
«xccpcio- 
nem ,  fed 
etia  con- 
fcino  cu 
recogni- 
tione  de- 
biti  po-- 
fte.i  polu 
U. 


imer  vtrumqqe  confeinonem  intcrue- 
nientc  congruo,  &proportionatoinccr- 
uallo  xque  confcrac  illa  geminatio  ac- 
tus  ad  illumcftcdum,  vt  maricus  non-« 
polEt  amplius  cxciperc,fiuc  fada  fuerit 
anteconiraftummatrimonium,nu^co- 
dcm  iam  conftantc  .  In  hunc  fenfum_. 
fimplicitcrinclinat /oanwfi  ^ngelus  Bof- 
ftus  trait, de  doie r. i o.nu.  i  j^.,  dum  dicit, 
quod  geminata  confciHo  docis  receptae 
fa<fU  cx  intcruallo  probct  veram  nume- 
rationcm  etiam  conllantc  matrimonio, 
vbi  nota  illam'particulam,ef/ji»,qu(CC< 
generc  fuoftatampliaiiuc,  &  augmcn- 
tatiuc  per  textum  tnl.  i.  C.  de  tefiibus^ 
RimittMdiis  conf.x^.nu,  8.  vol.  j.,  Berta- 
zuolus  dc  clauf.  infirumentorum  clauf.  ly, 
glof.  i6.,&c  extcndit  difporuioncm  ad 
alium  cafum,«irca  qucm  poccft  clTe  con- 
trouerfia  Clement.  i ,^.fin. dc re  iud. ,  Me- 
tochius  confpoi .  nu.  }6.,  quinimmo  idcm 
BolTlus  diccndo  ctiamconflante  matrimo- 
WQ,  videcur  fcncire  a  fortiori  procedcrc 
rcfolutioncm ,  quaqda  illa  geminatio 
cflcthida  antccontradtum  macrimoniii, 
quia  particula,ffiaw,cx  gencrc  ("uo  au- 
gc  t,  quod  pri  us  non  incl  udebatu  r  Hjuinus 
conf.^j.  tm.  19.  //6.1.,  fi^cxprimitcafum 
magts  dubitabilem  ,  &  implicat  minus 
dubitabilem  /.  cfwwi  ff.  de  vcrb.  ftgmfic. 
l,  conucntiunculaC.  de  Epifcop. ,  &  Cler.  l, 
etiam  C.ft  tutor,  vel  cttrator .  Ratiocx  ijs 
dcducitur,quac  fupradiccbamus,  quia, 
fi  antc  matrimonium  prajceflerit  pro- 
niillio  dotis ,  &  ctiain  inte  illud  cx  in- 
teruallo  confclfio.hurc  jlcnc  probat,  & 
cxcludit  quanicuiiqiic  jTxiumpcioncm 
non  iiumcraca:  pccuinae  ,ergoetiam,  fi 
gcminata  conleiliocx  inceiualloprjcccr- 
fcrit  ad  idcm  matrimoniu[n,plenc  pro- 
babit,  5c  cxcludct  &c.,  qu.vidoquidcm 
cftiequaliscfVlcacije  ad  hun  cricctum_. 
illa  gcminatio,  ac  fit  promillio  cum  vna 
dumtaxatconfe(Ilonc,&:,  fi  nonobftantc 
eoniidcracioncquod  illa  coiifaiio  ftantc 
praeuia  promiiUonc  polUc  clTctadta  ad 
cffciftumgaudcdi  citiui  opcatisjuipcijs, 
&  coiicubitu  cum  vxore,cxcludic  calcm 
cxccptionem,ica  non  obilante,q^:>d  illa 
geminacio  polfit  cllc  tadta  ad  huic  ,  & 
cundcm  cftcitum  non  cxcliidct  Sc. 

In  ordinc  ad  t<;rciuin  nonnult  afle- 
run^  Baldum  in  l.  vnica  C.  de  dotis  friuil. 
VOluilTc  nonclTcindiftindtc  verumyquod 
illa  confcilio  cuin  illa  rccognitiont  dc- 
biti  per  nviritum  fafta  ex  intcruallo  in- 
ducit  prJcfumpcioncm  iuris  pi-o  vcricate 
pofux  numcrationis,cuin  cadcm  lafpi- 
tio,qua:  concipi  potcrat  tcmpore  prjiiias 
cQnfcflionis ,  poilu  intdligi  durare  tcm- 
porc  rccof;nitionis  ,  quinimmo  cx  illal, 
rceognuionc,&  itcrata  confcfsjonc,  cui 


«cquiualct  illa  rcco^nitio ,  vidctur  con- 
furgere  maior  fufpicio,  tanquam  ex  ni- 
raia  cautcla  emanans  ,&  cx  hocctiam_^ 
potcft  dcfurai  validum  argumcntuin 
aduerfus  alTertioncm  ,  quod  fcilicct  cx 
illa  gcminata  confcfsione,  non  bene  in- 
ducaiur  pracfumptio  vcrae  numcratio- 
nis  iam  ^Citv .  Nihilominiis ,  &  in^ 
decrctis  pcrfiftcndum  cll  quoad  gemi- 
natam  confcfsioncm,&quoad  recogni-i 
(ionem  dcbiti  dotis  port  confcfsionenu 
primam  cx  interuallo  ftatuedum ,  quod 
xnducatplenamprobationem ,  ^exclu- 
datcxccptione  non  numeratz  pecuniae . 
laannes  Jit^clus  Bcffius  dedotec,io.n.i/\o. 
Ratiocrt,quia  iura,&  DD.communitcr 
cx  illa  iterationc  confcfsionis  prasfy- 
munt  pro  negationc  illius  fraudulcntas 
fufpicionis ,  cum  c!(  illo  interuallo  ar- 
guant  plcnuin  iudicium,  &  maturam 
dclibcrationcm  ,  vndc  transfunditur 
onus  in  eundein  maritum  probandi , 
quod  pecunia  illa  non  fucrit  rcccpu,& 
quod  fimulata  fucritilla  iterauconfcf- 
liQ,  feu  recognitio  , 

AssERTio  III,  Si  vnica  tantum  fa£la 
fuerit  confcfsio  pcr  maritum  dc  dote-»  19 
rcccpta  ,  fed  illa  fuerit  iuramcnto  fir-  Vnini 
mata  fiui  affcrtorio  ,  fiue  promiflbrio  ,  confcffio 
probabiliusert,quod  plenenonprobat, 
ncc  impediatmaritum,quominiis  polsit  ^^(^'l^ 
opponerc  querclam  non  nuraerata:  pc-  nwnm 
cuniae ,  fcu  dotis  non  folutx  Socin.  Sen,  &  iura* 
/«/.  nu.Sz.ff.folut.  matrimon.,Cotitez,  in  l.  mcfofir- 
50.  Tauri  nu.  51.  verf.  tjuod  extende  Idcm  matafluc 
Gomezvar. tom.  i.  c.  6,  num.  X.  verf.  tfuod  '^^'"^j^ 
extende  Mafcardus  de prQbat.  concl.6p$.  n.  p^Jnjf. 
zo.,Manticade  tacit.,&  ambig.lib.iS.tit,  nd 
j^.verf.neq.  illadifferentia,  quibusadh*-  impedit 
rcre  vidctur  loannes^ngelus  BoffiustraB.  cxccptio* 
dedotec. 10.  num.  iir.  contra  Menochium  "«'ii* 
lib.j.de  prxfumpt.  prsfumpt^ix.num.  xy., 
Tctrum  Barbofim  in  1. 1 .  part.6.  nu.  46.  jf. 
falut.matrimon.,  &  alios , 

Nomine  iuramenti  alTcrcori;  intclli-  20 
gohic  iuramentum  ,  quomaritusaffir-  ye. 
mct  fubiurciurando  ,  quod  dotem  ab  nj.at  no- 
vxorc  in  dctcrminata  quantitatc  rcce-  mine  m- 
pcrit ,  Nomine  ver6  iuramenti  promif-  ramacnti 
lorij  intclligoillud,quofemaritusobli-  -^^q 
gat  ad  reftuucndam  dotcm,  quam  aflc-  , 
rit  fc  rccepiflc . 

Probatur  iam  m  vniucrfura;  fcdpri- 
mo  fuppono  cx  pra;adtis,  quod,  vbi  alias 
non  conftecdeanimo  donandi>indubio 
prsfumatur  illa  confcfsio  fafta  fub  fpe 
fucur<E  nuincrationis ,  &  tuncficj  lu- 
raracntum  adicitum  adui  intclligitur 
fccundum  naturam ,  &  conditioncmL, 
ac.tus,cui  adijcitur/.xf/f.C.rfeiwM» »«»»<'•. 
pcam.l.fcd,  &  fi  poffcffori  §.  item ,  fi  iura^ 
itero ,  &  ibi  lafon  notab.p.  ff.de  iure  iurai4. 
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t.  ftn,  f.  quifatifd.  cog.  c.  efmmdmtinmjSr  peam,  y  il  qu js  oonfefltu  fberir  (vh  vax^ 

ib:  ..4hhjsnot.-j.de  iiirciur.^CojruuiAs  inc,    mcntopromifroriodc  c.idcm  rcflitucn- 

qiimMspa£inmdefaS,lik,6^fiart,  i.i.4.  darerccepiflcpccuntamn}utuam|x>tdl 

4ttefimait.imta.,mh9.9  adhuciQtrabieiuuciineKjperedeilbL.1 
&vm'Jib.  j.  f.  1 7. ««.  y. , c^fflj  /» /. /t  CK    non  numcrata ,  fi  vcro confcfTus  fucrit 

tmitienefaUettt.p.C.denonmmerat.pecitH.^  fe eandem recepifTe  fub  iuramcnto  af-  * 

ncc  iuramentum  au^ec  obligationcm ,  faiorio,iKHipoteftflmpllustalemexccp- 

fcd  ci  intra  fuoslimitcs  mancnti  addic  tioncmopponerc,  prout  cxplicnnt  DD. 

2 1    Reli^iQnis  vinculu  Oldrandsu  conf.  1^4.  iilumtcxcum,&:  praecipuc  Menochius  de 

fuuaaea*  iat  fm,  verf.no/KA^^tnmmmmm^  &  emf^  frtfkmft.  lib.  5.  frdfnmpt.,  t%.  mmi.  ij.» 

tu  intel-  x^p.cum  muliernu.z.verf.zmdi,S.omjnus  Tcrriis  Barbofa  inl.pr.pjrt.6,  mm.^.  f, 

ligitur     fQi^.a^j^.ls^^^diiiKiWW,  fcd  adus  con-  folia,matrim.fSMinMsinl.nemopoteftu.<j. 

McondU  fc^^^QiUSde  doee  tecepta  in  data  hypa*  «i fim.ff.de leg.  i. ,  EmanKaliCtfUittl.fi 

Cione  Sc        » ^*"™  pr*furaatur  faftus  fub  fpej  e.x otMtione  faiUnt.^.C.dr  t\on mmcr  pccm .y 

fmfwmi  ^Curas  numcrationis ,  intcliigicur  fub  ydafcus  confult.  5 .  num .19.,  Faf<iuius  dc-t     2  ) 

CacicaCDnditionCjfifiatnumeratioAfli-  yMCc<'^.crM».fii.x.$.  18. n.dp.yO^etiaili  D^^ctiaA 

mes  .An^elus  BoffiHstraS.de  doted.c.io.nu.  adfummum  confcfUa  dc  dote  rcccpta_.  qucwd 

iiz.,  &  nonalitcr,  ncc  alio  modo,  crgo  ciuniuramento  promiflorio  non  cxclu»  hoc  inter 

iuranientumeidemadie(:ium,fiu^fuerit  detcateaiexGepuonemdenoiinumera»  iur.imen- 

alTcrcorium,  fiuc  promiiTorium,  intclli-  ta  pccunia  ,  cxcludct  tamcn  ,  fi  fucrit  ti«tn  pro- 

gitur  ctiam  fub  illa  taciu  conditione^  conccpta  fub  luramcnto  alicrtono.  Scd 

(ub  qua  incclligitiir  aftusicui  adijcitufs  contra ,  quia  »  cum  tam  iuramentuoi^  tornuBu 

fifcilicctiiatiUa  numeratio,feu  {blutto,  promidbrium  «  quam  aircrtorium  fc-  noa  v»« 

vnd^  cd'saccnumcrationeccnarc  eciani  quanturnacurara,&  conditionesa^^us,  |et. 

intclligitur  confenfus  fiu^  in  a(5lu  prin-  cui  .idijciuntur,nonconfcruntmaiorcm 

cipali^fiu^  inatccefforioiutaiueott«i]uia  obligationcm  fupraiilam^quam  imptw» 

non  purificaca  condicione  adus  oondt-  tat  ipfc adtus,  vndilkuticinranteooiKfi- 

tionacinullamproi  rus  vim  h.ibcnt;hxc-  tioiR  :  U.u  ipfc  adlus ,  ccflare  cjuoque^ 

queomniaccrtevccificantur  tamrelpe->  dcbcnciuramenta,quaecidcmadijciun- 

iea.  iuramcMii  aflercorij ,  quam  pfOflMf*  tur,qu{fQlum ingeruntvim  Religionis, 

forij,cum  tam  aflcrat  fub  primo  rccepinc  fiil  la  fubfiflat ,  non  facittnt  tamcn  Aibfi- 

fub  ilia  conditionej  quam  promicut  fub  ^ercj  fi  in  fc  nullam  vim  liabeanc  fubfi- 

ftcwido  ile  icddeiKKireceptum,  fi rece*  i^ndi; vndiiiieric6C0iiw« ai t.^o.  Tmri 

periC  ,  rm.^z.,  &  var.  tom.%.c.6.nu.z.vcrf.quod 

DiccsprimOjConfcilio  fub  iuramcnto  cxtendc  Mafcardusdeprobat.concl.d^^.nu^ 

praecipuc  alfertorio,  f  liccc  cciam  valcac  %o.,yafqwus  (quamuis  immcrico  pro  ad* 

quoadpromifloriura)  ajquiualcc  gcrni-  ucrfa  parte  allcgctur  )  (/r  fticceff.  creat. 

nacioni  adtus  Berou»  conf.  tx.nu.  7.  lib.x,  (ib.z.  c .  1 8.  nu.  69.  fcntiunt  tcxtum  in  d. 

^ariimaU  Tuptbmt  tom.  4.  lit.  (j.  eont.  aJI«  /.  fin,  C  de  non  numerat.peam.  procedere 

nu.  50. ,  quinin\m6  cx  cifdcm  maiorcm  fiuiconfcfsionidc rcccpta pccunia  adij- 

vim  vidctur  habcre ,  quam  a^^us  gcmi-  ciacur iuramcncum  promifibrium  dc  ca 

iiatus,quandoquidemdiciiiicadQAeiH  refticiienda,fiuiaflrcri!Qrium<leveritaiQ. 

dcndani  vim ,  6:  cfficaciam  gcminacio-  numcrationis  eiufdcm  . 

2  2    nis,a uod  habcac  vim  quandoquc iuraci  Diccs  ccrcio,ex  vulgati&  iuribus  con- 

Ndeqiii-  contenftti  ifisd  conMsb  eeminata  ex  traausnuIlus,&iii»alidti*iliramento 

H.iJctfjiio  fupcriusprobacispleneprobatj&cxclu-  firmatur,  6ciuramcntumdcbetimplcri 

ad  hoc  ditcxcc^oncmnonnuraeratf  pccuni^,  jn  forma  fpccifica  c.  adnojiram  i,  dcitcre 

iuMnien*  crgo  eQaoi  ooiifelsiQ  cum  iuramcnto  «  iurand.,lafon ir ! .riim,qHi§.i .ffjeimx iitr.t  Noneft 

tum aAui  Scd  concra,  quia  in  aftu  gcminatOjCUia  ThomasdeThomafet.  infiorib.  Ie^jreg.l6^.i  copftah. 

femina-  ^^.^uacQlfeiCudebcaccffccxintcruallo,  ^taxMm  inrepet.  l.quis  m41arC.de  tran- 

JJ****  HOHpr^fumiturillaconditio^quinimmb  /4SjMNr.7X5.siBdcQntra , quiaad fum-  Jj^*"" 

•       fecundus  adus ,  cum  ficri  intclUgacur  mum  ca  ,  quac  dicuncur,  procedunc,  ' 

cum  prudenci confilio ,  &  matura  dcli-  quando  eft  cbnlcnfus  abfolucus  iuran- 

lieraaQaccuacuacpcnicus pra;fumpcio«  ti^qiiiiiihachypochcfinon fuppanicur, 

nem iUius  condicionis,  6c  ticri  prsuimi-  cum  menfurccur  ad  normam  a^ius/nji 

tarabfolucci  ina£htvcr6,cui  adijcicur  adijcicur,quiuncumfupponicurcondi- 

iUudiuramcntufiuefucrit  allcrtorium,  tionacuSj,vt  optimc  notat  Gomez.  ad  d.  U 

fiue promiiiorium, cum  hoc  adijci^tur  ^o.Taiirimm.^x. , &var.tm:j..c.6.ux^ 

incontinenti,ex  vi  ilHus  iuramenti  non_.  verf  qnodextemde, & hmmet.^el$u  Sof-* 

cuacuatur  illa  conditio,  adcoq;  fempcr  fm traB.  dedoteeAO.mmt»ti%,Vffif.fm9 

praBfumitur  a^us  fuh  illa  proccdcrc .  etiMt  in  fin. 

DkesfccundoiCA  l.fiin.  (^dfmmmer,  Hicorinir  difficulCM»  aa  ad  hoc,  ic 
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'  tnaritus  in  datis  cafibus  non  obftantc,* 

illo  iuramcnto  fiuc  allcrtorio  ,  fiuc  pro- 
mitTorio  pofsit  cxcipcre  aducrfus  vxo- 
rcmdc  nonnumcrata  pccunia,indigcat 
i  abfolui  a  iuramcnto ,  fcu  iuramentum 

rclaxari,  an  vcro  codimnon  rclaxato 
2  4     pofsit  cxcipcrc?  AtS rmant  Mautica  de  ta- 
Maritus  ff.  <S"a'«ij5.foff«fMf.///>.i8.  tit^.mm.-j.y 
ad  exci-  Marius  .AntoniMsv.ir,rcfnl.lib.-L.rcfoi.6o. 
piendum  c.j/'.  ji .  v^fic.  tertio  facit  prtcrcauiri  ta- 
non  imii*  Jcm  rclaxationcm,  quje  certc  clt  conce- 
get  reh-  dcnda.Mclius  tamcn  ncj»antali;,&pre- 
iiir  uncir  '■'P"^  loames  .Angelus  ^offins  trdl.  de  doie 
ji  [        c.io.num.iix.vcrf.tjuiti  cfu;«/»/rnr,quia 
ccflanteconditionc  ipfum  iurauiciuum, 
ficuti  adu$,cuiadijcitur,in(uocl}ccua- 
ncfcit . 

Subindc  alia  fub  oritur  di»ficuitas , 
an ,  fi  maritusnon  (blum  confclfus  fuc- 
rit,  fcdntcm  rcccpiflc,  &  confefsioncm_, 
iuramento  firraarit,  fcd  vlicriusrcnun- 
tiaucrit  priuilcgio  cxccptionis  pccunix 
nonnumerata:,fcu  dolis  nonfolutje ,  vS£ 
prxftitcrit  iuramcntum  dc  non  coiitra- 
ucnicndouli  rcnuntiationi  pofsit  nihi- 
lominus  talem  cxccptioncm  opponcrc  f 
Ex  fupcrius  diftis  /w  hoc  codcm  titulo  prx- 
Wt.  1 9.  in  prittcip,  vcrf.  csterunt ,  quantum- 
vidcturdicendum  poflc  ad- 
hucopponcretalem  exccptioncm ,  cuin 
etcQini  illa  rcnuntiaiio  intclligatur  fie- 
ri  incontincnti  polt  iuratam  confcfsio- 
ncin  dc  dote  reccpta,non  vidctur  obcfle 
iuri  opponcndi,cumcadcrafacilitatc,& 
mociuointcUigatai'  renuntiaflc ,  qua_i 
confcflus  cll  rcccpiflc  pcr  tcxtum  in  l. 
vlt.  cum  iutb.feqq.  C.  de  dote  cm.  tion  nu- 
'  tner^  &  doccnt  .Augufiinus  Barbofa  colled. 

ad  l.cx  cautione  num.p.,  &  1  t.(^.de  notniu- 
mcr.  pccm.i  Molina  dc  iitfl.  &  iure  tracl.i. 
difP4l9.n:tm.^.,  FeLifcus  confult.^.nu.\t.y 

ficuti  it;ituriuramcntumcadcnsfubiiU 
Si  man-  coiifciiione  rsccptionis  non  fubliftit , 

quia  xquc  cft  coiiditioiutum  ,  ac  ipfc 
nanti.i-  j-       »,  * 

uerit  cx-  a(ttus,iupraqucin  cadit.itao:  luramcn- 

ccptioni,  tum  cadcns  fub  illa  rcnuntiationc  non 

&  mr.il  vidcturpolle  fubfiRcrcquoad  cftccluin 

uent  non  iinpcdicndi cxccpiionem ,  ficuti ad  Jiuiic 

cdtrnue-  cticttum  non  fubfiftit  ipdi  rcnunciatio, 

nire,non  quai,cl'j  cft  tada  mcoatincmi .  rsihilo- 

potent    mjnus  contiMiJUin  iciuiunt  Mcnochiusde 

Cxcmerc- ,  prtcfumpt.  lib.^.  prsfnmpt.ii,  iiu.ip., Man- 

'  ticadc  tacic.  &  umog.  conutnt.  apud  J0.111- 

ticia  .Aii^cium  BolfSiiin  tra£l.  dc  dotc  c.  10. 

num,  1 14.,  Tctrus  B  n  bofa  m  i.i.  part,6.nu. 

47.  ff.ftilut.nutrimon.f  co  quia  dircclc 

concradiccict  iuramenio  dc  noncontra- 

ucnicndo,  quod  cftin  ipfius  potcflatc  , 

adcoquc  grauitcr  pcccaret,  cumiura- 

mcntumiquod  non  efl  contra  bonos  mo- 

rcslit  (uIj  graui  adimplciidum  ;  atque 

ab  hac  opmionc  arbitror  non  rcccdcn- 


dum;  Ncquc  obftant  ca,quae  cx  aducr-  . 
fo  aftcrcbantur ,  quia  iuraracntumdc  lurafcca 
non  contraucnicndo  cft  abfolutum ,  &  tii,  quod 
dc  eo,quod  potcft  prsftarc  maritus  fine  "(^^ 
aliqua  noxa,tlumcnimiurat  noivcon-  jjq^qj 
traucnirc,  non  potcft  praifumi,  quod  mores.elV 
iuraucrit  fubconditionc,  finumcrauc-  adimple- 
rit,  fcd  potiusfirmare  numcrationcm  ,  dum- 
ratione  cuius  ftatuit  ilib  codcra  iura- 
rocnto  fc  noUc  contra  candcm  vcnirc . 

Scd,  an  in  hac  hypothcfi ,  fccundura 
quam  dicitur  non  poflc  eontraucnirej 
cxcipicndo  dc  dotc  non  numcrata,pof- 
fi  t  fa J  tcm  i mp u gna  rc  con  fcls ionem  aflu - 
mcndo  in  fc  onus  probandi  dotem  non 
fuilTc foii:tain,l'cu  pccuniam non  nume- 
ratam ?  Hcrpondcndumclt,viiqucpoilc 
takin  confcNioiic  inipugnarc  flflumcn- 
do  in  fconus  probandidotcm  non  fuiflc 
folutam  ^y/i?::^ri!is  in  l.  c.\  cautionc  C.denoH 
jiumcr.pccun.,  Mantica  detacit.,&  oTnbi^.  _  • 
conucnttonib.itb.  iS.tit.4.  n.  j.  verf.&fi  ^'^"'^^^ 
alujnis ,  Marius  .Antoninus  var.  rcfol.  lib.  i.  ^^^^^  ^j, 
rcfol.  60.  caf.  5 1 .  vrrj.  ^ .  facit  .  Ratio  cx  fnjner-» 
codeducitur  ,  quia  luramcntum  illud  inrecmif 
poftcriuscaditfolummodofuprarcnun-  prot»ndi 
tiationcm  cxccptionis  non  numerat^pe- 
cunice,  non  autem  fupcr  alia  iura,  quac  ^f!^ 
potcft  habcrcmaritusiuransadfibicon- 
fulendum  in  hypothcfi  ,  qua  pccunia-. 
vcrinon  fucrit  numcrata,ergo  afl^umi- 
doin  fe  onus  probandi  pccuniam  non_. 
fuilTc  numcratam ,  non  vcnit  contra  il- 
lud  iuramcntum  ,  quo  firmauit  rcnun- 
tiationcm  cxccptionis  non  numcrat?  pc- 
cunix,quod  folum  rcftringitur  ad  illud 
rcincdium  cxccptionisj  Ncquc  inhac 
hypothcfijquaaflumcrct  in  fc  ipfoonus 
probandi  pccuniam  noa  fuiflc  numcra- 
tam  indigcrct  rclaxationc  iuramcnti, 
cum  iuramcntum  iplum  ad  illudrcmc- 
diuin  probationis  non  cxtendcrctur . 

Assp.RTiolV.  Confcisiofiraplcxdotis . 
rcccpn  fa^la  a  marito  conftantc  matri-  27 
momo non  vxori,  fcd  eius patri,  vcl  fra-  Confcf- 
tri,  vcl  pcfibnsc  cxtrancs  ,  probabilius  (jo  (im- 
non  prODat  vcram  numcraiioncm,  ncc  pfex  fac- 
cxcluditcxccptioncm  nonnumeraifpe-  ta  i  nw- 
cunia:.  Gotnc^i^adl.^^o.TaMrin.  ^i.verf. 
tcrtiolimrta,  yalafais lonful.^J .n.i .^.,Hiero-  ^^^^^. 
nymus  Cabrieltonf.  i6j.  num.  45 1 .,  lofcpb  yji 
Lidouicus  dccif.  Tcriif. 66.  nu.xi. pari.  z.,  non 
Mcnochius  dc prsfunipt .lib.  ^ .p^^sfumpt .  1 1.  cxcludiC 
iui.-)o.,Vetrus  Barbofaini.  i.part.^.n.^g.  h-inc  ei^. 
vcif.  vitimo  ad  complementum  ,  6""  nu.  yo,  ccptione, 
verf  fi  aurcMalittr,&l  huic  vidctur  ma- 
gis  adha-rcrc  loanucs  .Angclus  Boffius traS, 
dcdotc  c.  lo.iiu.  1 18.  £ft  L;mcncontra_. 
Sm-dumcanf.i^o.nu.  Ji.  volentcm,quod 
fiuculis  confcfsio  fada  fit  foccrf»  Patri 
vxoris,fiu6cius  fratri,fiuialix  pcrfonf, 
fiuc  coniun(^  ,  fiuc  cxtrancx  plcnd 
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|irobet,&  exdudat  eiceptionem  tam  in  tereeiir  pfielliQipoo  ,  quando  aKQoini 

praciudiciufn  confitcntis,  (juam  in  pra:-    non  conflarctde  numerationc  ,  quod 
Imin  -jU^^  ludicium  cKtiitctfum  nwnti ,  Eftitcm    contcrsio  fitfaftafub  fpe  futurs  nunw- 

^•^  oCTsStes*  alisualit^r  conura  RQlan4$m  conf. 9^,11»,  ri>cionis,etiam  in  ordinc  ad  extraneum« 
"""^  &eorum  ^7-      '  •>  ^  ^'"^*       quarauis  nobif-    apcrirctur  via  fraudibusad  cludcnda_* 

^         ineiM  ex,  <;u»A  fcntiunt,quanao  fafta  eft  confefsio   iura  crcditorum  marui ,  cum  de  fadli 
|ioaiti|r«  PatriVxQHs,cQ  quia  militeteadcm  ra-   fieieot  huiurmodi  conf^fsioncs ,  proi6c 
tio,ac  fi  confcfsiQ  cflet  faila  immcdiate    noiant  FontancHade paQ.ni^t.  claitf.  14, 
dn.  ipfi  vxQUjCun  «^u^  maritusconftan-  glof.  vnica  fart^x^mx^^-^ofefbLudouicus 

iefUtfOTii(»p(ombeaturrocecoP4tri  ieeii.7en{^66^nitaik40^a^^Ums^ 
VXoirfs^pnate  ^  ac  ipfi  vxori  per  textum    hcUhs  part.  10.  nwn.  14.,  loannes  ^An^elus 
'«  f tic  datm.  mter  vir.^    Uojfuu  traS,  dedoie  part.  lO.n.iiH.i»  fin., 
(ir wror.,ce doa^ciopcr  ilfomoQnft6io«  crgp ,  cum  aliund^  noii  QDnflct  de  ta^t 
aan  faaa  focero  intelligcrctur  hfbL^  numcrationcjiioQU^critKin^QUUuft 
viorii  a  nabistamen  diilent(unt,quan-    cxccptionis  , 
do  «oqjfefsio  de  dote  recepu  £<iftajB§et.      Et^t  quibus  patet  fol  utio  ad  ratibnes» 
extraneo  argumento  a  contrarta  icnfu    quaefupcrius^afferebantur  pro  aduerfa 
deduito,quia  tunc  noa^tcfl  cfle  prae-   parte   quamuis  ctiim  poffct  cllc  pr«-  501^,^^ 
fumptio ,  quod  donf9itio  £ada  At  vxori».  fnnipciodooationtstquandoconfelfiofic  tmntii' 
oec  iura*quae  prohibent  maritodonarc    pcr  maritum  foccro ,  fcu  Patri  vxoris ,  nes  op- 
vxori  conltantc  matrimpnio,  prohibent   non autcm ,  quando  fit  alij  pcrfonae  Cmk  pofitz . 
i  donare  cxtranco ;  quinimm6  hoc  etiam   ooniunAv»  Aue  cxtrancag  eidem  vxort> 

e«tei]4unc »  nc4un\  in  ordinc  ad  extra-   non  tamen  per  hoq  tollitury  quin  con- 
db:  neum fimpliciter,  fed  etiam  ad  extrancu    tra  omnes  pofsit  opponi  talis  cxccptio« 

•X6  coniund^iim  cidem  vxori,  puu,  fi  cffcc    cum  hxc  nondetur  lolum  aducrfus  do* 

I»  ^ftaconfcfsiafratri  vxQic(s>.acquci(a^   i^uoncinxqu^Ac  pcr  CQn^sioncm^ 

dooent  (pecialicir  Siardiu  d^tMf.  tpo.  mr.   quandotalis  donatio  effe  nonpoteft,<ed 
2  52-.,  cS"  conf.  597. num.  6.,  Frfillus  ad  dccif.    ctiam  contra  confcfsioncm,  quando  fa- 

*  ^ffiiilii^i.n.').,  liobiidriscotif.t^j.n.ij.,        ^ii  fub  fpc  futurac  numcrationiS| 

jii  <^  5^.  proptcr  candcm  raiionem,qua_i    quinimni&  prsQcipui:  *  &  principalittt  < 

intcr  ni  n  icur.i  ,  (^^'  ti  jtt  cm  fororisnon   daturconci^aiftam . 
intcrdicuntur  uou.uioncs.  .^ssBRTioV^Quandoyltrafunpliccm 
In  vniuerCum  tamen  aflcrtio  contra   confcfsione  dedoterec^u  £iftampcr 
pnecitatos  omncs  cuincitur  c  ;  tLXvU    maritum,fiucantc  matrunonimn ,  uu^ 
in  auth.  de  temporc  non  folut .  peum.  fnpcr    codcmCOnftantccacurrunCCQnic^turae,  Inditia-» 
dote  §.  ft  antem,  nequc  intra  decciimm  yerf.    &  indttia  diQt^Ji  folutionciLicu  reoeptio^  ^J^J^'^* 
liiri  pro nc,quandoque  prJEfumiturproplena-,  „„^'„"0.* 
.-tilcrto.   quod  dctur  qucrcla  non  numcrata:  pe-    probationc,&cxclufionc  taliscxceptio-  pra- 
CuniaBy  leu dotis  non  folutx/iuc  mulicr    nis,  quandoque  non  Baldmin  t^zmicaf.  bant  nu- 
doccmpromifcrit,  liuea^liusquicunquc    4efnitU,dQti»,T^a^uHi»lfiv>>1Miitverb,  memtm^ 
-Ibi-  iHnuUadifceriteatibiunobis/iuimtUicr    dmuaieme^Ur^tut  u».  \o\.C.  dtrtuoe.d^  nem  ,8c 
taitqMam  dotem  offercns  confiribar,fiiii'  Ta-    na(.xMafcardusdeprobat.concl.  }6i.  n.i<^.,  "'cludfie 
terffiui  alter  quifquam  fro  catcmpweitu    Menochiusdeprxfumpt.  lib.^.prafumpt.ix.  nj^gSml 
wmicaftt  talifficuti prxdiximus,  extewdentt    tw.  ix.,  &  prxfumpt.  1 5 .  num.  1 9,,  Vetrus.  Joquc*' 
fuos  eifcHus.  ^<jr  dme  ,  velfermittentt.j    Barhofa  in  /.  i .  payt.6.n.^ I .  in  jin., &feqq.  non, 
^ucridum .  ff.f<^.^matTimott.,  Marefcotus  var.  lib.  i, 

I  Ratio  autem  talis  difpofitionB  lega-^  r.  8.  rmm.  9. ,  Ste^mms  GmUtmu  ^eept,. 

.  -  lis  fimulj&allcrtioniscx  co  deduci  po-  [(>rcnftom.T,.t,^^^mt^i^.^i6ttii^mafft. 

\  tcil,  quianonmjnustaiis  cootcfsioprae-  cofnmunitir^ 

^  fumipotc(l{aAarub.rpefuturaBnumc-  lUtbinvnioerAimhtthitafliMrcibmi 

}  rationisfiuc  fafta  fuerit  vxori ,  fiuc  Pa-    excodcducitur ,  quia  ,  quando  vltra-» 

triw(ius,fiuQaperlbnaiprtcomunfta_>j^  confcfsionem  concurrunt  conie^ur«« 
I  Semper  finc  ctianiabeittmneaiiqttinimni&eieo^  quae  prudiencenii  &  racjkimhileni.i(idu- 

1  fcpponi-  quod  in  ordinc  ad  pcnonam  coniun-    cunt  crcdillitatem ,  quod  dos  fuerit  fo- 

I  tnr  ua\  itam,  quJcnonfitPateripfius vxoris,  &    lutajiura  vereprxfum.unt  prota^ifolu- 

^iifciTio  adcittraneamnonpofsitefrcrationabilis.  tioneyVt.Qpcini^conruluenint  It^^pftcti 
fiiniiM^  prxfumptio  ,  quod  fad\a  fucrit  animo  Cumanusconf.  51.  tcflator  in  teHamcnto  iu 
mm^^  donandi  >  fortior  oritur  prsfumptio  >  priruo  dub.t BMdus  m  L.  1 .  coi^j.  verf  vndi 
lioQ^,  "  quod  faaa  fucrit  fuh  fpe  futurae  nune-  qu^eritn^Jkpriuileg^.  dwis,  Tauormitaaus 
rauonis,  vt  optimc  aduertunt  Joitnnrt  conf.j^.in  qUicf{.qu£adprxfcnseol.j.lib.z., 
^/tugelusSi^lUStraS.dcdfitec.  io.iM.i  iS.»    Tbylippus  Decius  eovf.  ^}6.  ia  tauja,  quM 

& jqmninMnii^  H ftffilii pna admit^  miuttr^iMtiu^ed,$.vnf^Kfpondeturt 
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trauif.  ^ret.  in  1. 1 .  eoif.  vtrrf.fecMndNS  efl 
jfJoliujmatrim.^nsuido  vcr6  conica  u  rc, 
«u^fimulconcurruntcum  fimplici  con- 
ftlsionc  non  funt  verifimilcs ,  ncc  lalcs, 
vt  inducant  illam  moralcm  ccrtitudinc, 
&  prudcntcm  crcdulitatcm  conflelsio  rc- 
jnanctinnudistcmiinisfimplicisconfef- 
fionis,  aducrius  quam  proptcrca  curric 
4Jla  cxceptionon  numera^  pecunis  . 

Vt  atitem  clarius  hac  in  rc  proceda- 
mus,&:  lcccrnamus  coniccluras,&.'  indi- 
ci»i  quxinducunt  Ivnulcum  confclsio- 
iieiluminoraleincertituclinem,ab  illis, 
^CUB  caDdem  non  inducuiu.piacct  pri- 
inopliirii{Usgiumerarc,CK  quibus  ali| 
fimiiespotenintdeduci ,  cx  quibinar- 
gui  pDtcftpro  illaccrtitudinc  ,  &  dcin- 
de  plures  alias  inducercj,  cx^uibus  ili^ 
■Won  indttcitur , 

1'rimo  cilispr.cfumptio  ,  &  prudcns 
credulitos  ibiucionis  dcducitur  ex  co, 
qttdd  maritus  poft  confcrstonS  praBmii^ 
fam  dc  dote  rcccpt.i  pr.cAiicritalimcn- 
ta  adlongum  tcmpus  vxori ,  aflcrcns  fc 
illa  prxltarc ,  &  prxftitifledc  fruftibus 
dacis,iiLC  viujuamconqucllus  fueritdc 
ion^TL  ^  nonloluu  Tiraqncl  in  d.  l,fi  vnMum 

Sorepr;-  'mh.dtmtlimifUafttittnm.ioi.  C.iere- 
itit  .\\\  uoc.dofut.,  cum  affcr.it  huiufinfxli  iUy- 
uncnca-.  tcm  fic  confdsaum  adiunCta  illa  couic- 
ij^ori  .if-  ^^^jpj  gaudere  priuilegiis  vcrae  dotis  re- 
«ne^re  ^-^P*^^  pcrtextum/?j  l.cim  vltra  C.denon 
%L  ftufti'  mmer.peena. ,  Ti^tu  couf.  547.  nm.  i j 
tHj<4tti;,  Mantkaie tiuit.&mlrig. cenmm.tih.ii. 

tit.zo.  ntm.  17. ,  Stcphamts  Cratianus  di~ 
fceft.  jiar. tom.x.c.i6z.  num.ip.,  Rota Ro- 
mm.  ieeif.6x. ,  «piMl lniom^m  nm.  , 
haiictiuc  clVc  communiorcm,  &  tanqua 
magi!>  rcccpiam  rctuicndamafbcritiaif»- 
net  jingHMS  Befsiiu  trad.  de  dote  c.  10. 
««7».  1x5.  Ratio  cx  co  dcducitur ,  quia 
verifimilc  non  elt>uuritum  tamdiutino 
«empore  voluifse  ex  fuo  fullincreonera 
matrimoni}  fu  pjx-tit.i.ndo  alimenta_, 
Yxori  fub foia  ipc  futurvU  numerationis, 
&  nunquam  qacrimoniam  dc  uli  non 
folutionc  cmifsifvo ;  &;  !i-:cc  coiur.irium 
fcnfcrint  iaauus  fcmoi  iit i.i.  iuiin.iio. , 
^f.foUit.matrim. ,  Bjldus  ^fonellHs  de 
dote  p.irr.  I  o.ntm.  15.,  Coarmias  var.  lib, i . 
c.-j.  mm.6.verfic.fic  cxconfcfsione ,  Meno- 
chiHsde prxfumpt.lib.j.prdcflimjtt.  la.iuniir. 
■X5 . ,  MtrliiiHS  dc lcgit.  lib.  2.  tit. l.^.l 7. 
wmj^.  ,cr  alij  ;  corum  tamcn  ranoncs 
non  videntur  concludcntcs ;  probant 
lUttonct  tteiampcupoexaiith.fiodloeimC.4ed9' 
•duerfiui  fecant.  non  nmner. ,  vbi  marito  concedi- 
tur  qucrcla  non  nuiucratic  pccutii;t,fcu 
dotis  non  foiutaB,  licct  pro  muito  ccov- 
poredurauc^laiatrimDnium,  Civxty. 
rcm  .tlucrit,  dummodo  illud  tcinpus 
CgCC^t  4^gcn  i  uui>  A  tque  hung  tc|;- 


tum  ad  hunc  cffc<aum  adducunt  Soci- 
niis  loe.cit,&BclognetHS  in  d.l.i.  nn.  155, 
ff.  foluro  nutrim.  Sscundo  quia  prajfu-' 
mcndumcfl ,  (^uodmarituspotiusprx- 
ftitcrit  alimenta  vxori  rattone  aflc(ftu$ 
coniugalis,quam  rationc  receptx  dotis, 
prsBcipue,cummariti  vxoribus  foleant 
alimcnta  congrua  proprio  flatui  mini- 
llrarc,  ^uantumu  is  caklcm  duxerint  vel 
ilnedoie ,  vcl  cum  cxigua  dotc ,  atque 
hac  ratione  vtuntur  ^oarunias ,  &  Me- 
nochius  l(K.  cit.  Tertio ,  quia  potcft  cfsc 
prasfumptio,  quod  maritus  vxorem  du- 
xerit  indot.uam  pro  tcmporc,quova- 
rijsdebitis  prcmeretur,  &  illamconicf- 
fionem  emncrit^&aUmenta  praEftitcrit 
in  fraudcm  crediliDnmi;  atque  tioc  ai^ 
gumento  viitil^  fMba  "TimieUiif  4e  iote 
fart.io.  mm.tl.  Sed  merim  disi  has  ra- 
tioncs  iionefieCOncludcntc^  ,  Noiipri- 
ma  dcdvUk)L9Xiittutth.  quodlocHm  ;  quia , 
vt  optini^notat  huomes  ^i^eUu  Bifsins 
loc.  cit.  illc  tcxtus  proccdit  (blummodo, 
quandonuritus  impugnarct  iilamcon- 
Kfsiottem  prchabitam  dedocerecepta , 
nonqua inJo  in  cadcm pcrnHit,  ncc  dc-f 
non  folutionc  j  feu  non  nuinerationc 
conqueftus  eft  mtra  longum  tempus,  e< 
Vy-    quo  prxftitir  alimcnta  ;  Non  fccunda,  tii 
t^uia  non  cfl  prxfimiendum  de  dona-  nv 
tMMie  ex  afKaucooittgali ,  quando  agi-  cic 
tur  in  vigorc  doris  rcccptx  ,  &:  maritus 
protellacuselialimcnta  fuppcdicafse  ex 
fruftibusdotis;  nec  curritparitas,quan- 
do  vxorcm  duxit  indotatam  ,  vcl  cura 
exiguadote,quia  tunc  non  pocuit  mo- 
ueriadeadem  fubminiftranda  fub  fi>e 
futurxnumerationis ,  &  proindc  ccnlc- 
turpraeftitifsecx  atie<^lu  coniugali  titu- 
lo  donationis;  quodeciam  confiderafse 
videtur  loamies  .Angelus  Bofsitis  d.c.  \o. 
nmn.  i  irJ.,  dum  dixit,quod,quando  con- 
fcfsio  fafta  cft  conftantc  iam  matrimo- 
nio  ccnfcaturfacta  titulo  donationis,& 
inca  hypothcfi,licut  optirae  notat  Soci- 
n»  femer  ind.l.i.  num.  1  oz .  jf.  folut.  «*• 
trimon.,  valdc  vcrifimilc  cfi,quod,fima- 
ritus  voiuit  donareUoccm  vxori,  quod 
cft  quid  magis ,  volaericalbrciQri  do* 
iiarc  alimcnta ;  Non  tertia,  quiaomni- 
nogracis  dicitur,  quod  prsfumatur  fa- 
^  caliscontci  ;!i*adclu«leiKioscredito- 
rcs,vndc  ad  cludcndum  ius  vxoris  efsec 
pcr  ipfos  crcditorCs  probandum ,  quod 
uliintuitu  hcta  lic  illa  confl-fsio,  qui* 
bus  proptcrea  non  probantibusius  vio- 
ris  remanct  ill»rura  ,  i'.^  ,- 

Secundo  ta  1  is  pra;f j  mp  tio  fol  u  ttoais  , 
fcunumerationispr^fumiturfccu^^m  . 
aliqtiosi^ndoann  oaiifbfiibiie^fMlil 
dccadefflrcceptaconcUrrcrct  probatio, 
r«  vel  ali^ua  jpars  oinfider^- 
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bilisjdotis  cfsct  roluu  Fontanella  de  pa{f.    infcrrc  ,  quod  ccrtius  probctur  11  la  de- 
nHpt.claMf.i^.glof.vnicaparr.i.num.^i.,    tcrminaiaquantitasnumerata,  excjuo  R-^tion« 
.  ^pif^lf^  &part.z.num.^].,StephanMsCratiamsdi-    dealijs,rcualiarumpartium  folutione  P"* 
iflcrens, /f^pf-/*''- '<>'"-J-.f-5<^i'-^*'"-'8. ,  Mfr//w«f    non  appareant confcfsioncs  ,  quamuis  **P'"^°"* 
quod  c6-  de legitima Ub.t.tit, i.q.i  j.nton.  1 7.,  Ma~    antcccdcntir rf, nsan.  i xp.  docucrit pra;- 
MTio  fi-  refcotHsvar.c.S.  num.i^.y&feqq.,  Molfe-    fumi  folutioncm  cotius  dotis  pcr  mari- 
""""f    fius  ad  confuet.  Tieapol.  part.6.  q.p.  «w.  i  <J. ,  tum  confcffata: ,  fi  pars  eiufdcm  dotis 
J^°^jJ|^  Rota  Roman.dccif.6z. num.  7.  apud  Ludoui-   probctur  re  vcra  foluta, quac,quomodo 
eionis  '  /**"'•  Rationcraexeo  dcducunt ,  quia,    mccr  fc  cohjercant,vidcat  ipfc  Boflius . 
pro  p.ir-  quandofcriptura  in  parte probatur  vc-    Nobis  fufficiat  innuiflc ,  pro  qua  parte 
re  infcrat  ra,  in  totum  vera  pracfumitur  Taulus  de    fbrtiorcs militcnt  rationcs, ncccuramus 
folutionc  Cd/iroconf. ^oi.  num.^.  part.  i. ,  Tariftus    dc  contradiftionc  DD. ,  qui  in  diucrfis 
procoto.  conf.^.numuf..,&  feqq.lib.i.yRota  Roma-    locis  diucrfa,vtquccontrariafcnferunc. 

nadecif6i.  num.p.  apud  Ludouifium  Maref-       Tcrtio  inter  conicdturas ,  quae  fimul 
corwjACfr.  rf.c.8.»«»i.i6.,quod  adeo  ve-    cumconfcfsionede  dotercccpta  faika  a 
Tum  arbicrantur,  vt cxtcndant  etiam ,    raaritoplcne  probant  numciationem.^,  "   '  *" 
quandoiilac  partitacquaprobantur  fo-   camenumcrant  (^rauettacottf. 4.0.  mim.  8. 
lutas,  non  cxprimuntur  folutx  in  cau-    t^crf.  8. ,  Mantica  de  tacit.  &  amlng.  con-      3  2 
famdotisper  tcxtum /»/./if««i(/ofm       uent.lib.w.tit.ro.num.i-).,  loanMs  ^n-  ConfcflTo 
Tater ff.folut.  matrim.  prasfcrtim,  vbi  de   g^^'"  Bofsius  tritB.de  dote  c.io.  num. ijt.,  m-^rm  dc 
alia  caufa  non  apparcat .  Contrarium   «jua  maritus  in  di&x  confcflionc  de  do-  "^r 
tamcn  fibi  parum  confiantes  fuftinent    te  rccepta  padus  eft ,  fc  non  pctiturura  ^,c[o'n6 
'  .  FontanelladcpaBisnupt.  cUuf.ii^.glof.vni-    aliquid  cx  bonis  patcrnis,  vel  maternis  p^cndi 

capart.i.num.yS.,StepbaHus  (jratianusdi-    mulieris.  Sed  hocficabrolut^,&fimp)i-  .tliquid 
fcept.forenf.tom.^.c.^jz.num.^i.flm-    cic^rconccptum  non  libent^r admitcc-  cx  bonis 
molaconfx  io.c^.%.  infrineip.,  RotaRo-    rcra,  quandoquidem  cadem  facilicatc,  p.iternis, 
vianaapudfarinaciuminvlt.vol.decif6Sj.    q^a  maritus  confcfl^us  cft  dotem  rccc-  ^^n^^f* 
««m.ji.iatquc  pro  hacfecunda  fcntcn-    pifl"e,potuit  renuntiarc  iuri ,  quod  ha-  ,'J(fcrt'fo! 
tia  pluriraum  confcrrc  pofsc  vidcntur    berc  potuic  aducrfus  bona  patcrna  ,  &  lutionem 
Rationcs  ca,qux  nos fupra fubhac cademprxnotionc    matcrna  vxoris,&  ficuti cx  prxccdentfir 
proeadc.  docmmusaffere.j.verf.fexto,anftpoflpro-   diftis,quando  incontinenti  poft  habi- 
w;/iioiirm  ,  quod  fcilicet,  ficonfcfsio  fc-    tam  confclfionem  dc  dotc  rcccpta  rc- 
cuu  fuerit  tancum  pro  partc  poft  can-    nuntiauit  cxccptioni  non numerata;  pc- 
dem  promifbioncm  ctiam  cx  intcruallo   cunia:,talis  rcnuntiatio  non  prodeft  ad 
non  probct,nifi  pro  cadcm  partc  con-    toUcndum  ius  cxceptionis  intra  tcmpo- 
fcfsata,non  excludat  autcm  aaioncm_,   ra  a  iurc  pra:tinita  ad  excipicndum_, , 
proalia  parte  non  confcfsata  ,  &  etiam   quiacontextualitas,&  vicinitasadluum 
multumconfcrunt  pro  probationc  ea  ,    raciunt  pro  vno,  &  codcm  aftu  praefu- 
quae  confidcrant  FontanaUa,  &  Cratiams    mere,  ita  quando  incontincnci  poft  con- 
locis  vUimo  loco  citatis ,  quia  qucmad-    fcflioncm  rcnuntiauic  iuri  ad  bona  pa- 
raodura  probatur  folutio  partis  pcr  in-   tcrna,  & matcrna  vxoris,taiis  rcnuntia- 
ftrumcntura  ,vcl  alioraodoconciudcn-    tionon  vidctur  pofic  obcfic ,  quominus 
tir  probante,  ita  etiam  probari  dcberct    polfit  maritus  opponcrc  cxccpcioncm_. 
folutio  pro  toto ,  cum  diligcntia  ,qux    lUam  non  numctaise  pccuni^e  ,  cum 
adhibita  cftpro  probationc  prima:  par-   etiam  non  incongruc  ex  iila  ailuuni  vi- 
tis,  vcrifimilitcr  dcbucrit  adhibcri  pro   cinitatc  pofsit  argui  pro  codcm  a<fiu .  33 
^  ^       Tc\'ic[uo  ary^.l.i.^.fin  autemaddeficientis    Quamobrera  in  hoc  eciam  diftinguen-  Nifiilhid 
Fr^fertur  c.£fc  fa</«c.  fo/.,  vndc  fubdunt, quod  il-   dumcxiftimo,vclctenim  illudpaftum ,  pntkuttu 
affcrcns'      probatio  quoad  parcan  folutam  po-   quo  maritus  renuntiauit  iuri  ad  bona  ^'^'■'f 
non  in-   tius  noccat ,  quam  profit  probationi  fo-    paterna ,  &  matcrna  vxoris  faftum  fuit  ^»»^^^^'"^ 
fcrre  fo-  lutionis  pro  rcliq^ua  partc ,  dc  qua  non    cx  interuallo,  vel  incontincnti ;  fi  cx  in-  y^jJJ^'^'^* 
lutionc  ,  conftat.  Quidigitur  in  hac  controucr-   tcruallo;  tunciuxta  fupcriusdifta  fcn- 
nifi  pro  fiaconcludcndum  ?  Arbitror  potiora_j    ticndumcft,quod  cxilla  rcnuntiatiooc 
parie .         ^^^^  fecunda  opinionc  nc-  fufficientirhabeaturprobatiodenume- 

gatiua,  quamuiscontraria  aflRrmatiua  rationc ,  &  folucionc  ,  quod  colligitur 
litmagiscomraunitirr  rcccpta,&  quoad  tum  ex  gcminatis  aftibus,  tumex  eo , 
hoc  ctiam  confentire  vidccur  loanaes  ouod  nonfitvcrifimilc ,  quod  maritus 
jlngelusBofsiusd.tratl.dedotcc.xo.n.iio.,  mb  fpe  futurac  numcrationis  poft  talc 
dum  dicit,quodconfefsiodotisrcccptac  inccruallum  volucricillis  bonis  renun- 
pro  ccrca  quantiutc  prxfumacur  vcra,  tiarc  ;  Si  inconcincnci ;  propter  fupcrius 
n  proalijs  partibus  promifsis  nonappa-  allcgata  ,  &  probaca  fencio  cx  illa  rc- 
reanc  quieuuones ,  quinimaio  videcur   nuntiauouc  non  irapcdiri  ntaricum..', 
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quln  polIi(  illain  exceptionem  oppo^ 
ncre . 

Qyarto,intcr  coniefturas  fimul  cum 
COnfcilione  induccntcsprobaiionem,  & 
excludentcs  cxceptioncm  non  numera- 
tjcpccunia:cnumcratr/r<i^«f/  inl.ft  vn^ 

2mm  verb.  donationc  Ur^im  C.  dc  reuoc, 
otut.  nu.iQi.,  Raphael  CumMtus  conf.  3 1 , 
teftator  in  teflamento  in  primo  dub, ,  &  in 
ftmilibus  Bildus  in  1. 1 .  (ol.  i .  verb.  vndc-t 
qiueritur^.de  priml,  dofis  iUara ,  f|  mari- 
tus,quiconhtecurlit  virhoncftus,  & 
CnnfeiTio  dos  vcrifimilisattcta  conditionc  vtriuf- 
jn.iritiA  que,6c  confuetudinc  ,  &  vxor  iurat  fc 
iurAtncn*  (Jotem  pcrfoluilfci  &  vltcrius  eandem 
^is^ftiffi-  ^PPfo^'*"^^''^/*^'"'''''^'^^  probat.concl.i6x, 
cicnt^r  '  num.i^.infin.y  lofcph  Ludouicus  dccif.Ve- 
probnnt  ri$f.66.,  Borellus  in  fumma  decif.  tom.% .  tit, 
numer.i-  5,  ntm.x%6.,<\\x\hu%X(\\i3ixztIomnes ^n- 
tionem.fi  gcius  Bofsius  d.  trait.de  dotec. 10.  n«.  ixj, 
rt"^      C<^"currcnte  cura  omnibus  prxdiikis 
dos  veri  ^^on^ii^oni^us  honcftatis  inariti  ,  con- 
6mihs  "  grucntia:  dotis,  &  confuetudinisj  iura- 
'    mcnto  vxorisprobabilem  cxiltimohanc 
opinioncin,  kcus  non  concurrcncc  lali 
iuramcnto.  Katio  primx  partis  cx  co 
dc(iucitur  ,  quia  licct  iuramcnium  fc- 
cundum  !e  vxoris ,  vtpotc  ,  quic  habct 
caufain ,  &  intereflc  in  illo  nc^otio ,  dc 
quoagitur,& conccrnit  ipfius  fauorera, 
non  plenc  probat ,  prout  tamcn  cft  ad- 
miniculatum  confcOionchoncftate  ra.i- 
riti.congrucniixdotisj&confuctudinis 
maximam  vira  acquirit  ad  validc,  &l 
concludentcr  probandura  ,  vnde  non.* 
vidccur  congruc  cidcm  fidcs  dcncgan- 
R.itioncs  da,  cumpoiUtdlcfupplctoriumproba- 
pro  h«;  tionis.  Ratio  fccundx  partis  cx  co  dc- 
nJTcrto .  ducitur,quia  fcmel  d.uo,quod honcfta<i 
nuriti ,  &congruentia  dotis  fccundum 
coniuctudincm  fufticicnter  probarcnt 
numerationcm ,  &  cxcludercnt  qucre- 
lamdotis  non  numeratc,aaum  cifetdc 
illa  cxceptionc ,  cii  defirucrctur  regula 
gencraUs,  quacontra  fimpliccrn  confcf- 
iioiicm  admittitur  illa  cxccptio;  potcfl 
cnim  compati  illa  confclfiQ  fub  fpe  fu- 
turx  numcrationis  cum  honellate  pcr- 
fonac.  Quid  cnimipfiushoncftatcm  po- 
tcft  denigrarc*  Fortc ,  quod  fidcnsfocc- 
ri,vcl  vxoris  fidei  dctpro  acccpto,quod 
fpcrat  acccpcurus  ?  Hoc  potius  cius  in- 
qicat  ingcnuitatcin.  Deindc  iura  fcm- 
pcr  pra:luniunt  pro  congruitate  dotis 
attcnia  locorum  confuetudinc,6c  tamcn 
contra  fimpliccm  confclsionem  conce- 
duniiliara  exccptioncm,ergo,  fioblta- 
rct  tali  cxccptioni  honcllas  confitcntis, 
&  congruitasdotis  fccundum  fc,aftum 
cffctdc  illa  cxccptionc  . 

Quinco,intcrcafdemcnumerant  Cra- 
^tta.  d,  (onf,t^o,num,^.  f  ,Antinius  Faber 
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//t.j.  Cod,  tit. 10. defin.x .,  loannes  ^Angelus 
BofsiustraS.de  dote  c.io.num.  iji.hanc, 
fi  fcilicet  maritus  aflcratfe  in  dotemrc-  En 
ccpiflcprctium,quodex  diftraftione  rci  tur 
ad  vxorcmpcrtincntis  pcrceptura  eft,&  in«l 
fimulcxprimat  rcm  ipfam,  qux  diftra- 

cft,  dicm  diftradionis ,  &  Notarij  ™" 
perfonam ;  cx  totcnim  conieduris  con- 
currcntibus  vidciur  cxcludi  quaicun- 
quc  fraudis  fufpicio,&  cx  ipfo  Notarij , 
<)ui  indicatur,protocolio  Uciledignofci 
polfit  vcrius  enuntiatorum,  &  licct  in 
eodcm  enuntictur  rolummodo  diftrac» 
tio  talis  rci  pro  tali  prctio,&nonquod 
pretium  ipfumdcucncritad  manusma- 
riti,  nihilominus ,  cxquo  inconfdfionc 
rcfultat  dc  tali  rcceptionc  ,  &  rctiqua 
cnuntiata  vcrificantur  adamuflim  cx 
tali  protocollo,  videntur  induiVa:  fuffi- 
cicntes  congrueoti»  proplcna  proba- 
tionc,  quod  valdcprobaoilc  arpitror, 
cum  talis  confeiiio  vcftutur  illis  con- 
grucntijs  .  Sedquidfcntiendumcirct  in  R; 
uli  hypothcfijuprotocolliicflct  dcpcr-  pr 
ditum ,  exquo  pollct  dcfumi  vcrificatio  »0' 
cnuntiatorum  inconfcifionc,'tuncftffc<r 
/oc.c/f. diftinguit;  vcl  cnim  dignofccre- 
tur  depcrditum  ante  confcflioncm  fac- 
tam,&  tuncaflerit ,  quod  itla  confdlio 
nullamvira  habcrct,cumfupponeretur 
fraudulcnter  fa<5U,cum  ill%  congrucn- 
tise  non  vcrificarcntur ,  vcl  poft  talcm 
confcfsionem,&  tunc  alfcrit  fufficientcr 
probare,quod,  an  vcrum  fit,non  audc- 
rcm  aperte  aflererc , 

£x  aducrfQ  non  cfsct  fufticiens  prs- 
fumptio  pro  probationc  numcratioras 
vltra  confcfsionem  dc  ea  rccepta  conli' 
deratio,  (^uodmatrimonia  non  folcant 
contrahi  linc  dotibus,  prout  optim^  no- 
tAtFontanella  depaB.  nupt.  clauf.  i^.^/t»/'. 
vnica part.i  .num.^p.,Ioannes,Angelus  Bof- 
fius  tra£l.  dedotec. 10. n.ixz.,  &  moucor 
potifsimum  cx  rationc  fupcrius  addu-  ci^^, 
Cii  ,  q^uia  hac  admifsa  gcncrali  con-  pro 
grucntia  aitum  cfsctdc  cxccptionc  non  *lai 
numeratac  dotis,cum  rcgularitcr  ,  vbi  "^*' 
aliudnon  conftat,  iura  pra;fununt  pro 
congrua  dote .  Itcm  mco  videri  non  cft 
fufticicnsvltraconfcfsionera  fauor  vxo- 
ris,quidquid  exaducrfodixifse  aliqut 
dicant  Magonium  decif.  Florent.68  .nu.ix., 
Manticam  de  tacitis  ,  &  amhig.  conuent. 
lib.ii.tit,xo.num.^^. ,  qui  tamcn  non 
loquuntur  in  histcrrainis ,  fcd  tantum 
afserunt ,  quod ,  fi  crcditor  mariti  alitcr 
non  probctipfius  debitum,  quam  pcr 
confcfsionem  ciufdcm  mariti ,  cunc  in 
pari  caufa  dcbcat  pracualcre  confcfsio 
fafta  in  fiuorcm  vxoris ,  quod  ,  an  vc- 
rum  fit,alii  iudicent,miiiienim  multum 
negotij  &ccfcit,quodng{pvideaturpo(^ 
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fc prairuraptto  fraudis  illa  confcfsio  dc-  intclligenda  fccundum  naturam  aftus,* 
biucrgacrcditorcm,quxpateftcrscia  adtjuamteiUtor  feparauit  pcr  tcxtutn  f 
COnfeMiOne  dom  recepts  in  fauorcm.,  in 1. 1 .  i.fMmtm  C.ielut^ih.  inflit.  Scd 
vxoris .  Rationem  ncgationis  pro  fuffi-  non  libcntir  acquicfcii  huic  rcfponfio- 
cienti  probatione  in  praefcnti  hypothcfi  ni  Fontanella  de  pa3,  tmpt.  elauf.  14.^/0/. 
cz  eoa^uCQ»  quod  fupra  innuebatn,  vnica part.  i.  rim.58<; coniidetateniaiy 
c|uia  hac  rationc  a^um  cfsct  de  illa  ex-  quod  in  teftamentis^quai  fiuntcommu- 
ceptione,cum  in illaconfefsiQnefemper  nitirper ftatira  morituros,  vci  refcrun-  • 
vigcat  £auor  v xoris ,  tur  ad  niortcm ,  regularitcr  vcricas  cx- 

AssBRTio  VI.  ConfciBo  dotis  receptas    primaturabfquc  aliquo  fuco  vcrborum; 
ab  vxore  i^^ta  per  maritum  in  vluma   vnd6  fi  vcUcc  relinquere  dotem  vxori , 
37    voluntatefiueinteftamento, fiuiinco-    quaranonreccpii,dicerct.  jQ/^mw/j rfo- 
ConftffiQ  «iifiiiii^  6  aiiund^  non  conftct  de  nume.   tcm  ab  vxore  mea  nm  receperimfvolo  tamejt, 
doefs  n~  radone)  pleni  non  probat, ncc cxdudic    ftod  eiftluatur,  6c  fic  pro  vera cdicffionc, 
ccprT  fn- cxccptioncm  non  numcrats  pecuniaj   &  recognitionc  dcbiu  accipit  ill.un  dif- 
iV^men^c)  ^ 445 • '■"•j^o  Lndomcus  Mora    pofitioncm  tcftameacariam  >  non  pro 
pierir"n6  ''''fp-^-         i  FontMeUa  depoQ.  uMpt.   legato,ncc  fideiconimiflb.Sed,(ivertim 
prob.ir ,   chnfi^.glof.  vnica part.x.n.xi-,  Manticd    eflct, q u od  .1  fl c r i t  Fon ca nc 1 1 a  i ncong r u i 
excltt  '^"  tacit.,  & ambig.coment.  Uh.iiMtMt.   inillotcxtu  inl.  Lncius  ^.qMifyMis3..f. dc 
wsBp  Sutdmdecif.  xS^.,  ]t«r«SMMM  kgat.  x.  diceretur,  quod  oonfeffio&Aa 

4fceajf.471.Bw._j.,  &  dccif  487.  nu.  I .  apui  a  tcftatore  non  probarct  ciclnium  ,  fcd 
Stri^imm,  St^pbatms  Qratiams  difcept.  dumuxat  lcgau  pctitioneffi  inducerec . 
fireirf.  tm.  I.  cC  I  itf.  mm.^x. ,  &  fcqq.  Quamobreoi  dtcendum  eft,  qiiod,<um 
hancquc  fcntentiam  certam  appeJJ-ir  aiuindc  non  conrtct  dc  folutionc  ,  fcu 
loames  ^t^lMs  Bejj^  traS.  4t  dtttd.c.  numcrationc ,  iura  noluerunt  maiorcm 
lOb  tHM.  87.  vim  oribuerc  confeifioni  faftx  in  tefla- 

Exprefsi  videttir  colligi  ex  l.  Lutius   mentcacaltcri  fimpliciconfctDonifadc 
'  jj    $.^Mif9Misi.^.delerat.z.,&exl..AureliMS   extra  tcllamcntum;  cum  prscipuc  po- 
u    f  f^n.^JeLiber.Ug.ljMciiu§A.f.delegat.   tucrintpnBfiimcrc, quoci cxaftcducrga 
odTcdi^  ^**    '"^  donatio  C.  de  donat.,  in  quibus    coniugcm  proceilorit  illa  coafcrsio  ,  & 
feffio po-  textibus  dicitur , quod  confcillo  dcbiti    vtiquc  ittulQ donatioiK>,cum cuncnon 
Mftieuo.        ^  teftatore  noaprobetdcbitum_.,   videaturcongru&pode  |M«rumi  faifU-. 
cwi.      fcd  Hdcicomuuifipctitioncm,fcu  lcgati .    fubipe  futurcnumcrationisjnccobllant 
Subdu nc  communitcr  DD. ,  quod  taiis   ea  ,  qux  ex  aducrib  pcr  fontaaeUam  loc, 
confeUio  IxStA  a  teiUcore  in  tcnamcnto  cir. aiSaFttQtur*cum>  vt  plurimmn  ma* 
polfit  ab  eodcmrcuocari,ficuc,&  ipfum   riti,  vt  magisgrati  vxoribus  vidcantur,  ' 
tcftamcntumSwnijMCfliif.  i69.nu.6.,faa-    foleantfubtalis  cofeflionis  paludamcn- 
teritisvar.  refol.  tom.  1.  c.  p.,  num.  j  54.,    to  donationcs  olncgcrc  ,  vc  appareat , 
fmtmtitUadepiUl.nupt.clauf.i^lof.vuiea  quodc;isiK)nduxerintindouus«quod 
part.%.  mr.  )o.,Strphjtuis^atiamttdi/cept.   oditin  marasdecttseamndem  vxorum. 
forcnf.  tom.  i .  c .  1  \6.nu.  5  j.,  c>  54. ,  Ha-        EKquibusoranibusli.ihcs ,  quod  fiue 
dierna  1«  atidit^  atL  dcei/.  $y,  Surd*  s«.  i  > ulis  confeifio  faA»  f uerit  ia  tcitameato> 
quod  ccrti  veruoi  non  dfet ,  fi  cflet   quando  teftator  eft  tn  vltHno  vit«  diA  40 
confalio  vcridvbitinumcraii.  criminc  ,  fuic  c]uand()  cfl 'anns  femper  IntelKge 

Siautcmiuc  iuquira$,curpotiusiura  prasfumatur  fa^  non  fub  fpe  fucurs  iiii^  con- 

JtneTumancinliacnypotbefialisconier-  numerationB,  (edanimo  donandi  Boe-  MRm  fii- 
ionis  iii  ccftamento pro  lcgato,  ii  dona-    nus  m  c.  ex  pane  m.  p.  dc  confcf,  M.miiai  fiierit 
Uoac,cumafieranc  pofle  rcuocari  aequc»    detactt,,  &  amb^.conuctit.Lib.  1 1 .  tit,  20. ^'"j"^ 
ac feeilamencam  ipiuin,quam  prooonr  wt.xx.,H9»sfimamdecif.^yi.  mm.j.  apud  ^^nmme' 
fcffionc  vcri  dcbiti  ?  Rcfpondcnc  aliqui    Scrjphinuni,  Camcr.  var.  refol.tom.  1 .  t.y.  (1,,^  fi^* 
J9    boc  prouciurc  «quia  ift«e  confciiioacs,    nM.%j.,Stephamu GratiaaMS  difcept.forcnj.  {Mxit  in 
Cur po,  qu5fiuotinteftamentis,rcgulariter prf-   tmt.  t.e.  u6.  m.  4*.,  <^/fff .  hocque^  tefl.ioMn 
tius        fumuntur  f.iLKi;  .uiimo  potius  legandi,    cxprcfst:  vidcturcoIIigir;r  l.Lucius  Titius  to/iuttLm 
"•/^flio  quamrecognoicenclidcbitum,&ficpo-    ^.Semproni^ff.de  Ug.^.,&  inl.qMivxor  ^^j^*^ 
prote""^  tius  in Icgatum,  aut fideicommiirunu,   jfjff  Mr»4^4i;^>;.icumetpnimfflaricus 
£>  qqam  ''^  probationcm  dcbiti  rcfoiuun-    difponacdc  rcbus  fuis  per  vltiraam  vo- 


cur  j  hocque  cft ,  quod  habetur  in  d.  l.  iuntatcm  non  videcur  ulcm  confcilio- 

liteifts^.cjiaf(jMisx.jf.delegat.i..ho(x^^co  iiemfttam£ioerefiibfpefotur;numcra> 

veri  dtr  magis  vcnticari  aic  Surdus  d.  canf  1 69.  n.  tionis ,  fed  potius  cura  animo  donandi .  jyjQ^^ 
^  *      4.  attenu  nacura  vluin»  voiunutis,  ia       Circa  hajic  aflartioncm  ,  &  ea ,  qu*c  |^  ^^^1^ 

qua  noa  praBfuminir  in  dubio »  quod  ia  cadem  contincntur,plures  infurgunt  exetiaa^ 

tQfUnr v£liccootEateiCs&  fcrba fiutt  fatkiae  dubiandi ,  in  quibut libcntit  oir.^ 
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iramorabor ,  cum  plurimum  prodcffo 
poflint  pratfenti  inilituto  . 

Priroacft,  an  talis  confeflio  dotis  rc- 
ccptx  fafta  pcr  maritum  in  vltimo  tefta- 
mcnto  valcac,  &  fuftincri  pofsit  in  vira 
lcgati  .  Affirmatiuc  rcfpondendum-, 
feflio^  f"'        ^omana  decif.^ji.».3.,&  decif^Sj, 
in  vi-  "P'^  Seraphinum,FontancUa  dc  paQ.  nupt^ 
timo  te-  cUHf.-j.glof  vnica  part.  x.  tm.ji.,&  71., 
fbmenCQ  Stephanns  GratianHS  difcept.  for.  tom,  I .  c, 
fuftme-    1  i(5.i na.4j.drf  ji. ,  loannes ^ngelus  Bof- 
f(Hs  traS,  de  dotec,  io.n.9p.,&  alijplttre^ 
apud  ipfum  Boffitm .  Ratio  defumitur  cx 
ijs,  quse mox innucbamus ,  quia  fcilicet 
huiufmodi  confe»fio  non  prxfuraitur  fa- 
fub  fpc  futurx  numcrationis,fcd  ani- 
tno  donandi ,  &  quidcm  caufa  raortis, 
fcd  legata ,  &  donationcs  caufa  mortis 
intcr  coniuges  non  intcrdicuntur  ,  fcd 
tencnt  ^nclforanus  inc.  ft  patcr  num.  j.  de 
tcfl.im,in6.,&  ibiFrancus  mt.ib,6.,.^cofla 
p.trt.  i.lupcr  v.'rbo  le^.tnit  n«.  I . ,  Sancbcz, 
dcmjtrimon,  lib,  6.  drjp,  i . ;;.  ll.,hoc<^UC 
colligitur  cx  tex  tu  in  l.fi  ciimfcruus  inftn., 
&  l.fcqq.  ff.  dc  doiut.  iiiler  vir.  ,  &  v.xor. 
l,  fcd  intcrim  ii.    fi  d ,  tjuod  dtcit  (/".  cod. 
tit.  Spccialitcr  in  tcnnmis  ,  dc  quibus 
hic  loquimur,  rcfpoUo  cuincitur  cx  tex- 
tu  ju  d.l,  Lticius       (jnifquis  ff.de lcgat.l., 
&  l,  ijiiivxori  If.  dc.tttro,&arg.leg.l.^it- 
rcluit  §.fiii.ff.dr libcrjt.leg. l.i.y&Z.C.dc 
R.itione*  ^'^"f-faU.  adicil .lcgat .^icc^yX^  lcgitiman- 
pro  hic  dum  lalc  JcgJtum  rcquiritur,quodtc- 
rcfoliKio  ftacor  vlcra  talem  cxccptioncm  de  docc 
»f  .       rcccpca  aliud  dcilladilponatjquatcnus 
fiiijul  confitcatur,  &  lcgct,  vcl  difponat 
illam  folui,  prouc  doccnt  (^tnml.gcncrd- 
litcr      in  fin.  n.ii.  (^,dc  iion  nnmcr  ,pccun 
Gimcx.  dc  teflamcnt.  c.  1 1.  ««.  8 1 .,  Fonta- 
nclU  dc  p.iil.mpt,  cUuf.  l.^.glof,  vnica part. 
7..nu.Z:.^.,Stcphjntis  Gratiunns  difi;ept.for. 
tom.\.  c.  1 16.  nnm..Yj.,&  feqq.fHodierna 
inaddit.addccif  <j<j.,Siirdnin.i}.,&fet}q. 
quidquid  ex  aducrfo  dixerini  Taulus  de 
Caflro  in d.  i.  Lucins  x.  §.  quilquis  verf  item 
vltima  pArs  ff.  de  legat.  X.,  ^ngelus  tn  l.gc- 
neralitcr  uiiin.  9.  vcrf.an  tUa  coufclfio  teneat 
dc  non  numerat.pecun.  Ratiocll  ,  quia 
ftmplicittr  confitendo  dcdebito,dcquo 
aliujidc  non  conftat ,  licct  cxprcfse  non 
tiitiiml,"  difponat,  difponit  tamcn  Mcitc;pcrindc 
prohibcc  cnirac(l,dumficconrttctur,acfi  inanda- 
dorvuio-      h«rcdi,vtdotcmconfcfratam  foluat. 
nes  intcr     Sccunda  eft  ,  an,  in  lcKis ,  in  quibus 
toaniges  jy^^  municijjalia  prohibcnt  dcxnationcs 
mormtU  ^^^''^  mxtis  intcr  coniugcs  ,  vcl  quod 
laconfcf  maritus  lcgetyxoriaIiquid,fUftir\criva- 
fio  non_^  lcat  talis  confcifio  dotis  rcccpcx  fafta^, 
fiillinc-    permiricum  iii  ccftamento ,  vcl  codicil- 
tur  in_.   lisj&quonaintitulo^  Rcfpoudcnduin 
vimleg.v         ^[jj^  \Qgm  ,  fcu  donationis  caufa 
^  *        mortis  aon  ]polVc  ful\incri,cuin  huiufiuo,- 
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di  legata,  feudonationcs  intcr  coniugei 
prohibeantur,&  cum  ex  pracdidis  noa 
Jupponatur  faila  fub  fpe  rutur^  numc- 
rationisjvjdcturnulla  vim  habcrci  vndi 
mcrito ,  vcl  ipfc  tcftator ,  qui  confclTus 
eft,  vcl  cius  haeredes  potcfunt  cxcipcrc 
dc  non  numcrau  pccunia ,  &  tranfun- 
dcnt  onus  probadi  incandem  vxorcm, 
qu^,fi  non  prob;\ucritpccuniam  fuifl<_j 
numcratara,teftator  ,  yc)  eius  hxredcs 
abfolucndicrunt  a  petitis . 

"J^crtia  cft,an,ficonfcflio  dotis  rcccptac 
fada  fuqrit  pcr  nuritum  in  tcftamcnto 
\4Core  pra?fcntc,&acceptantc  fit  irrcuo- 
cabilis ;  quod  fccundura  dupliccm  fcn- 
fum  poteftintelligi,vel  quatcnusprobct 
numcrationcm  fad^am;  (ub  qua  rationc  jq, 
non  habcrct  rationcm  nec  lcgati  ,  nec  Ct^ 
donationisintcr  viuos,fcd  vcri,&realis  mj 
dcbiti,  vcl  quatcnus  habcat  rationc  talis  pr- 
prajicntia: ,  &  acccpcionis  vxoris  ratio-  ^*' 
ncm  veri,  &  rcaUs  contradlus .  Iuxta_j 
priraumfcnfumabfolutc  seciendumcft, 
non  probare  numerationcm  vcre  cire-> 
fadtara,adc6quc  non  cflc  irrcuocabilcm, 
&  in  hoc  omncs  arbitror  conuenirc .  Ra- 
lio  cfl,  quia  pra?fcntia  vxoris  fafta  pcr 
roariium  in  leftamento  dc  dote  rccepta 
non  inducit  maiorcm  vim  ad  proban- 
dam  dotcm  eftc  numcratam,ac  inducet 
fimpkx  confciTio  fadka  pcr  maritum  in 
eodcmteftamcnto  vxorc  abfcncc,  fiqui- 
dcm  ,  cum  agatur  dc  ciufdcm  vxoris 
intcrcirc,noneftdubitandum,quod  ipfa 
non  dcbuit  opponcrc  t.ili  confcUioni. 
luxta  fccunduin  fcnfum  fuftincnt  plu- 
rimijintcr  quos  Tirjqiicl  ad  1. 1 6.  conHOCal. 
glof.'),  m<,ioi.,  M.tfcjrdusde  probat .concl. 
3 1 9.  n«.x  I .,  Borellus  infumma  decif.  tom.i. 
tit.j.n.x.^6.,  & fcqq.yStephanns  Gratianus 
difapt.for.  tom,  i.c.i  id.ntim.  yj.,  quod 
talis  confefsio  fadla  in  tcftamcnto  pcr 
maritum  vxorc  prii;rcntc,&  acccptaiicc 
fitiricuocabilis,coquod  tranfcacmcon- 
iradtum  intcrviuos,  quinimmbnonnul- 
li  cx  prieliatis  DD.,incer  quos  przecipue 
Mafcardus,aflerunc  noncl^c  neccflanam 
ad  hunc  cffedlumcxprciram  acccpiario 
nem  ,  fcd  fufficcrc  pra^rcntiam  pariis , 
ncmpc  vxoris.Nihiioininuscontrariura, 
&  quidcm  congrucntius ,  fuftincnt  in_. 
icrminisprxfcntibus  confcfsionis  dotis 
reccptac  tad^ie  pcr  mariium  in  tcftamcn- 
to  vxore  prxfentc,  &  acccptantc  Borellus 
tnfumma  decif.tom.x.  tit.  ^.^wm.i^O^ 
(licct  fucrit  procontraria  opinionc  ci- 
tatus,  fed  ibi  loquitur  in  alijs  tcnninis  N< 
mutui ,  vcl  altcrius  dcbici  cxtra  cafum  bci 
dotiscontrafti ,  &  confcflati )  Rot.i  Kom.  co' 
detif.4H-j.nHm.p.,&  10.  apud  Seraphtnum, 
Cxfar  Manantus  dcctf^.  num.i  1 .,  lojimes 
^ngclus BoJ/ius  oaQ .  dc dote c.io. num.  94. 
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KAtionem  cx  co  dc4ucQ ,  quj^  |icct  tc^  «juantumuu  vxor  fucrit  praercns,&  ac« 
nerc  pollinc  le^4ca,vel  (toaaeioiKscattia   oeptaiis,non  tameo  rubfiJUt  illa  confcf> 

mortis  intcr  virum  >  &  vxorcm  intcrce-  fio  in  vim  irrcupcabilis  contraftus ,  feu 
dcntc  mortc  i^efUtori^,  donatione^  ta-  donationis.  Nonfccunda,  quu  liiud 
mcn  intcr  viuos  intcr  cofdemnonpQAi  iuramencum  ftdum  importac  ,  quod 
funt  irreuocabilitcr  fubfiftcrc  pcr  ca  ,  conficcns,  &  iurans  habcat  vcrum  ani- 
quae  lat^  aiibi  probaumius  cx,  tcxtu  m    mum  donandi,&  confiEcndi  pcrea,au{ 

I .  X.     C.  dc donat.  inter  vir.  &  vxor. ,         docuimus  tm.f.  fiA  tit.  Cmutmm  Solaumr 
f\  igi^ur  non  potcft  clTc  cxprc/la  donatio    Xf^.  de  Matrimon.  K  Vrxnor.Xir.  .tfkrt.  %.  r  ,tioncs 
inter eoTdem  iiuc abfcnccs ,  fiuc  prxfcn-    wan.^.  donationcm  mtcr  coniugcs  coo-  oppoiicx 
tes»  nuliq  minus  poteft  rubditcre  pras*    ftante  macrimonio  fiuc  fueritCKpreffi(«  fBomti^ 
fumpta ,  qu.Ehabctur  pcrillam  confcf-<    ftucucita  nonfirm.iri  iurjmcnto  affcr-" 
jjonem  docis  rcccpcx  fa^^tam  praeicnie    ^rio,  noc  rcddi  jrrcuocabUcm  .  Non 
vxore, &eciam acccpcancc .  Ex  quibui  tertia ,  quia  illud  iuramencum,  quan> 
U  adfummumdcducercpoffumus  ,  quod    tumuis  hiiftuminft.intcmortedon  intis, 

]^  illa  confeiliQ  faOa  in  teilamcnco  prs-    fcucontitcuusnon  uupoicacpenunum> 

ini  fenoeirtorepol&cfuftiaereinTunl^cif    necinferre  poteftpFaBiudicium  aninuB 

:,r  4cdonationis c.iufa  morti?; .  ciufdcm  iurantis,quandoquidemiura- 

v3    '  Quid  vcro  rcnticndam  iiCjfi  talis con-    mcntum  rdbluitur m hunc  (cnruraima- 

r  Ifafliodocis  recepta:  ^aae  per  maritum    ritusetcnim  conficens, fie  iuransfuppo- 

'  in  tcftamcnto,fiuc  vxor  fucrit  abfcns ,    niturdonarc,     virtualit^r  rcmdcuia- 

UJ[  iiuc  pracfcns ,  fucric  iuramcnto  hrmau,    tam  translirrrc  in  vxorem ,  &  deindc  ab 

^         <         4UI  tunc  erit  irreuocs^is»iMC  oe?  Piu-  eadem  breui  manu  recqpifle ,  &  fie  iu- 
.        nmi  racionc  iuramcnci  affcrunc  rcddi    rando  reccpiirenoneft^erittmiificqac 

irrcuocabilcm  ^/r<ir^'^pro&'ir.  ronr/.  cundcmcximicaperiurtoAA/dbrift>/ii^. 

Nec red*        «•«••8.,  ^  feqq.f  <HdradHs  conf.  114.  ^  iwre  traff.z. difp.^.}^. num.  11.,  &  cum 

^ttnr  ir.  nnm.i.,  vel  quia arbitrcntur  iuramcn-  eo  MtinrMf  ytlafcHs  cm^.j.  iMim.iQ.^ 

feoocibi»  tum  fupplere  defeftum  pra:fenti«c ,  vcl  ^  /f ^^, 

^'^^A^*  quia  faciat  valcrc  takm  confcirioucnvj       Maiordiffcultascft  ,  fitalisconfcflio 

qitod fiie-  ^^^1  j^ciiori  mcxiO}  quo patefti  hocq;  dc  doce cecepu  fa^in  teftamento fiue 

nento  ^  eo magis  prsBTunieiiduiaefleeiiiHmanc,  praBfente  vxore,  fiue  abfeme  fiteric fu- 
lipti^f.    quod,  cumcondat  vltimum  tcftamcn-    ramento  ncdumaflcrcorio,  fed  ctiam_. 

tum,&refpiciac  Ylcim4^at»tA0il  Qcn-  proauUorio  iimuUyan  cuacintclligc-  45 

icridcbeat ,  quod  volueric mentirt ,  &  returirreuocabilis^  Ex  diftb  if.rM». 7.  ^^apr^ 

prxiudicium  anim.x  propria:  infcrrc .  fub  tit.(^outtailt4s  XF.  dc  rn.urinion.r.pr.c  n  ii  mr.t- 

r  $ed  adhuc  caicm  confcUioncm  non  ar-  Mt.,i^afiirt.ji.  w(Mu^,patcc  rciponden-  mentum, 

liitrarerirreuocalHlem,  proucetiam  fu^.  dum,  talem  donationem  tactcam ,  (cn  ^^P^ 

ftincnt  loannes  .Angclus  Bofjlus  de  dotc^  confcinoncm  dc  dotc  rcccpta  illo  iura-  numMtVl* 

4t  c.  10.  num.  p6. ,  6*"  afui  ipfum  Cafar  mentopromdioriohrmari,&rcddiirre- 

Ma^.d.dccifM^.nm^ii.^tiocxCvt'  uocabilem,prQtttcciam  docentJtaMMto 

jxirius  di(£tis  (lcducitur ,  quia,vcl  illa_.  inc.cumcont!n^.it  ntem.Sc;,  dciuri:'  iur.tndi, 

ConfclUo  iurata  dc  doic  rcccpu  I uppo-  loannes  Lupus  in  rub.dc  doiut.^.^  i ,  num.^,.f 

nicurfodafubfpefuturf  numcrationis,  &  feqq.y  &  alii  plurcsquos  loc.cicallc- 

&  fic  ficuti  ipfc  actus  confcifionis  inccl-  gauimu<i .  Vidc.qutclatcloc.  cit.di6la 

iigicur  fub  cacita conditicmc,  fi  pccunia  lunc; non  cnuii  vacac  in his  inunorari . 
.  4iuinerecur,iu  iuramencum,  quodci-  Qtiarcaeft,an,iipr£ecdrericpromfflk» 

dicm  acccdit ,  fupponitur  cmillura  fub  dotis , &  dcindc  maricusin  ccftamcnto„ 

cadcm  conditionc ,  vt  fupra ,  &  fic ,  fi  vel  in  codiciilis  confefliui  fucric  dotem  Semeria 

nmenrt'       purificau  condicwine  aikus  dcficit,  promiflam  rccepiflc,  per  hanccoafedkk>  aflerau  » 

a<Siii  ai'i  nec  cxcludit  cxccptioncm,  ita  dk  dcticic  ncm  inccliigaturfadta  numeratio,&pcr  quod  , 

•di^itur.  iuramentumcidcm  accciionum,ncccx-  confcqucns  cxciudatur  exccptio  non.*  q"-^"*™  ' 

I  *  dudic  &c. ,  vci  fupponitur  fadka  animo  numcracx  pccunia:  >  Ex  di^tis  in  pcaKC-  ^^"'^of'^. 

,  donandi,  &  fic  folummodofirmat  dic-  dcntibus  videtur  abfolutc  concludcn-  J^x.cedic 

tum, quod fctiicct  nuricus  dotem  rcce-  dum ,  & plcnc prsciumipro  numeratio-  confeilto' 

perie»  Asi^picicidf  quodagitur ,  noa  ne  »  &  cxduoi  huiu(modi  exceptio-  fidttin-» 

quod  futucum  eft  ,  (icquc  luliincbitur  ncm  ;  fi  ctcnim,  quando  poli  promif-  reft.mieflr 

tlla  confciEo  m  vim  lcgati  ,  fcu  dona-  fioncm  lubfccuu  cit  confoiia  fimplex  ^^!?* 

tionis  caufa  iiiortis,non  aliter ,  MC  alio  reccptionis  extra tcftamencum hacc  ple-  P"'**  • 

■  modo;Ncc  rationcsaducrlaniium  quid  nc  probat,  & cxcludit rcracdium illud 

l  muocuut,nonprima,quaaflcrunt,quod  cxccpcionis,  cur  non  debccjplenipro- 

I  4tffcuwatum  fuppicac  defed^m  prae-  bare>&eacUidcreconii:i£oiila  fa^in 

ibnui9^iiaodo^uidcn«(ttpra.diftis4  iBftajiirnrt  leUtiutadpioiBjWtoncni^ 
•  -  iaia. 
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lam  pofitam  ?  atquc  hancopinioncm_> 
approbant  Surdut  conf.^pj. num,'6.,&  altj 
apud  loixnncm  ^ngelum  Bofjium  dcdote  c. 
lo.nww.pS.,  quinimmo  fortioris  rohoris 
vidctui  cdcpoft  prominioncm  confeflio 
hda,  in  tcftamento ,  qu.im  in  contradu 
intcr  v'iuoi,cum  inccllanicntonoii  por- 
lit  prcelumi  fraus  ;  ncmocnim  prxfumi 
dcbct  immcmor  falutis  ;cterm  (^rotus 
in  fOH/.ipp.  nutn.  1 5.  lib.  i,  ,  M.tfcardns  da 
frohjt.concl.^^Q.  u!im.^.,\i:-nHia.  i3.  Ni^ 
hiloniinus  coiitrarium  fcntiunt  quoad 
^     co!ifcilion=m  fadtiin  iiUL-ilaincnto  poli 
4''»     promi-.rioiicm  eiufdcin  dotis  FontancUa 
Senc.:ti.t     p.iB .nnpr .ciauf.i    fioj .-jmca  p^-t.  i.  i 
«dhiKMv'!  cx  profcllo  hanc 

pjencpio  tiiiHculcaicin  cx.irniiKU  ,  i  jiiccriut  -j  ir. 
b.ire .      '''/''••  ''^- '  •  f  •  9-     (^f-''  1  C''  <io«.if ,  proptcr 
H!ipt.,i.i-j.,C-  f  fjq . , q u i b u s  j d h o: rc rc  V i- 
dciur  lo.vacs  .Ahj^clns  Holjius  dcdotc  f  .10. 
«Hw.yy.  R.uioncm  diucrfitatis  diucrn 
di"Jcrfain.uHi;nant.5fit//.'«jtoM^rfi.w;f.j. 
Ub.  1 . ,     l.ridmticHS  I\o»:.:ntts  in  ton/.  445 . 
KUM.^.  in  finc,  h.xnc  .i^nofcitnc  diucriita- 
tcm,  quodincon!'.i"ii');vj  fa.ta  intcr  vi- 
uos  pr.v.u.nicur  ipc.  fucura:  nu.ncra- 
iioa^,ip.conlciU'>nc  vcroin  tcrtaini.-nio, 
)cu  in  vlcijn.i  vohinc.itc  prcritiuiiur  ani 
Prmvi  .  mijs  tSiniatidi;  cx  quo  infcrunc,  quod 
r.uiopro  i:tnn  iii.i  tonfjtlio  intcr  viuos,intciliga- 
da  op;-  «i^i        prxutam  promnlio- 

njQHe.'  ncin,iatclli£;aturcxprxlumpcionc  iuris 
coinplcia  pcr  fohKioncin  ,  icu  numcra- 
ti:)n'^m  proptcr  rationcsAipcnus  addu- 
cum  vcro  ilia  confcllir)  fjcla  in  v!- 
tn.u  voluntatc  pra^rumjiur  liftcrc  in.. 
n^ro.inimo  donandi  nullo  :noJ.j  pojlii 
importa»v  .ii;nKiac:i:ncni ,  adcoij;  fcn:- 
pcrcrit  ic'.ioc.i'.>iii.-;,  quixtlqucconhtctis 
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tum  cx  cu,  quod  ciiajii  confciiio  incer 
viuos  poifit  clk  cum  anim.">  donandi  , 
tumcHC(>,qiiodcciauiiadaintcltanicn- 
to,  lcu  in  v;thi:a  ^oluncace, poHit  clfc_> 
cumfpc  f.iiur.tnunu-rationis,  adcoqiic 
quoad  hoc  ludlom  ai^iiofcit  intcr  li.u 
cmjf.:iiio:ics diucrlicatcm .  Alijcamdi- 
ucilicaicm  agnofcunt ,  qund  confcfsio 
facla  in  vlcimotedamento  fit  rcuocabi- 
SeninH-i  lis,quoufquevixcrittclUtQr,  ficuticll 
ntio  pro  rcuocabile  ipfum  tcftamcntum ,  cuius 
c-idcai .  naturam,&  conditioncs  imitatur,  quod 
vcrum  nonclfet,  fi  importarct  vcram_, 
numcrationcm  dotisrcccpt*e  ,  vt  pcr  fc 
patet;  cofcisio  vcro  fada  intcr  viuos,  vc- 
potc  vi.m.tccipicns  a  pracccdcntia  pro- 
mifsionis  nonfit  vllo  modoreuocabilis; 
hanc  diucrfuatem  agnofcunt  loaimcs 
^Hgelus  Bojftus  dcdotec. 10.  nuni.p(f.,(^dn- 
(trtus  lib.  1 .  var.  rcfol.  c.g.de  dote ,  &  do- 
nat.propter  nHpf.nmi.xj.  j  &  feqq.S^d 


Fontanella  loc.cit.nutH.^p.  aflcrll  hoc  non 
cflcaccommodabilcad  rcm  pra;fcntcm;  S< 
dicit  enim  ,  quod  in  hac  hypothcfi  non 
cft  locutiodcconfefsione ,  prout  cft  rc- 
uocabilisantcmortemteflatoris,fcd  dc 
eadem  confcfsionc  rclata  ad  tcmpus 
poft  mortcm  tcftatoris,  pro  quotcmpo 
rcampliusrcuocari  non potcft.Scd noa 
vidct  Pontanclla,quomodo  hacfua  rcf- 
ponGonc  ,  feu  impitgnationc  confirmat 
id,  quod  alij  dicunt ,  &  prascipue  illi, 
quos  impugnarcintcndic,quiqucfolum 
volunc  iliam  confefsioncm  habcrc  ra- 
tioncm  lcgati ,  fcu  donationis  caufa_. 
mortis;  dum  cnim  vu]t,quod  folum  pofl 
mortcm  tcftatoris  fit  irreuocabilis  cx 
confcqucnti  antc  mortem  erit  rcuoca- 
bilis;  ficquc  habct  propriam  rationcm 
lcgati ,  fcu  donationis  caufa  mortis , 
quod,  fcu  qua:  folumconfirmatur  mor- 
te  tcltatoris,  &  antcccdcntir  fcmpcr  rc- 
uocari  potcft,  quoufquc  ipfc  vixcrit ,  . 
Mclius  igitur  impugnallet  diccndo  ,  ")J 
quod  prJEallcgati  DU.  ponuni  pro  ra-  fxi 
tionc  id,quodcll  in  quJcftionc,fcuprin- 
cipalitcr  controucrtitur;  id  enim,  quod 
controuertitur,cll,  an  illa  confefsio  fa- 
£ta  in  tcftanjcnto  praicedentc  promif- 
fionede  dotc  folucnda  habcat  viiu  nn- 
mcrationis,&  pcr  confcqucns  irrcuoca- 
bilis  fit,&  ipfi  rcfpondcnt,quodnonha- 
bcat  vim  numcrationis ,  quia  rcuocabi-. 
lis  cil .  Eccc  quomodoponuntpro  fun- 
damcnto  id,  quod  cftaflumptum  quac- 
ftionis.  Quod,  fi  repctant,  quod  ipfi  non 
dicanc  hoc  fiinplictccr  ,  ncc  folum  fup- 
ponant,  fcd  probcnt  cx  natura  eiufdcra 
tcftamcnti,  quod  fcmpcr  rcuocabilc  cft , 
quoufquc  lellaior  vixcrit;tunc  fubdam 
gratis  omnino  dici ,  quod  cx  co ,  quod 
talis  confcfsio  f.icta  fitin  tcftamcntofor- 
tiatur  naturam  prxcisc,  &  cunditiones 
ciuidcm  tcftamenti,  cumpofsicaJiund^ 
habcrc  caufam,  quam  a  voluntate  tc- 
ftantis,ncmpc  a  vcrodcbito,  quodcon- 
traxcrit  pcr  rcalcm  folutioncm  dotis  i 
non  cnimcft  quid  rcpugnans,  quod  cx- 
primatur  in  tcftamcnto  id,quod  aliun- 
dccftdcbitum;  vndc  rcdimus  ad  prin- 
cipium ,  quod  non  probct  numeratio- 
ncm,qma  faila  cft  in  tcftamcnto,  quod 
cftid,  quodcontrouertitur .  Dcbuilfcc 
igitur  priusprobare ,  quod  id  omne^, 
qucxl in  tcftamcnto apponitur,fit folum 
dcbiium  cx  vi  eiufdcra  teftamcnti ,  &C 
quod  aliudaiiund^dcbitum  non  pofsit 
inco  poni ,  quod  nec  probat ,  aec  po- 
tcft  concludcnt^r  probare . 

£go  fccundf  opinioni  aflercnti,quo4 
illa  confcflio  fidla  in  teftamcnto,  feujvl- 
tirpa  voluntate  non  ohftante  prasuia.* 
prooiifliQne  non  plene  probat  numer;^ 
\  tioncm, 
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tioaem,  nec  cidndat  9im  eiripiendi ,   patrimoaii  coaAinietit» ,  ftu  piomit<'' 

adha-rcQ  propter  coinmunioicra  DD.  tcntis ,  quod  non  cft  neccflc  in  lcgato 
fWftnBT  conrcaruiiij<]uaiauis  ncc  ius  Doficiuumj  de  docc  refticucoda«qu;  conMic  foium 
fi^nda  necracioaeincoiKtodencir Aancciiin-  inooiiftfllonetdlancis,quia,ctinibfBe 

fentcntia  centcm  inucniam.  Vim  tamcn  magnam    dependeat  (o\um  h  voluntatc  ciurdcm_, 
neginj    jj}  ^  iado^quod  in  hac  hypochefi  coo-   coaficencis,  poteft  dlc  wsuor,  vd  taufiac 
fro  curramduaB  ooniefturaBiquaB  inducnnC   inxca  beoepiacicum  durdem ,  adeAqve 
^**^*      prudcntcm  crudelitatem  pro  non  folu-    rationc  inccrtitudinis  rcdditur  nui;.-L  ... 
cioac .  Pnma  cft » quia>cum  a  dic  pro^   Huius  opinionis  prictcr  Hcrcubnum  fmt 
niflkmis  magnum  intoruallnm  inter*   ttim,Ak:mier  conf4$,  fw.4. 6-  7. , 
cefTcrit  .id  dicm  oonditi  teftamcnti,non    Romjna  dccif.  487.  h«m,  i  6.  ^pud  Seraphi^ 
cft  vcriiimUcj  quod»ft  aatccedcat^c  re-    wtm  ^  &  a  forciori  debenc  cfte  iiuius  opi-^ 
cepcrit  doton  promiflam ,  vcrfuerit  ad   niOQtsquotquot ArfUnCt edamlegatum 
illudtcmpus  dcfcrre  confdfioncm ,  &    prodoiecoiiftituenda  clTc  nullum,  ft 
quod vxor  ,  feu  cius  parentes  volcntea    non  Rierit  in  ccrta  quancitate .  Contra- 
neglexerint  reporcare  quietatioaanL»«    fium  tamcn  nugis  communiccr  fufli- 
Sccunda  t  ^uia  inter  coniugcs  ma^;na^    ncnt  DD.,  &  praccipue  Menochius  d.  conf. 
folct  mtcrccdcrc  propcnfio  ,  &  idc6  ,    81.  ««.8., & fcq^. ,  Joannes  ^t^elus  BoffiM  - 
quod  prxltant  in  tcnamcncis ,  praeftent    tnS,  ie  iott  r.io.  «Mi.ia(i,  fullineri  fci-  ^  - 
.  cx  affedu  iKneuolcntise,  non  cx  aliquQ    licct  talcm  confefsionem  ,  quantumuis 
oaercj  ftdc  Ulo  aliunde  nonconftcc,    fineccruquancitacqinvimlcgati,qui-  fuftmcru 
qu»  doo  fimul  coaiun^y&  copulati"    bus  adh^rendum  cenfeo,  quia  lcgatum  ouamuis 
ue  fumpta  raagnam  videntur  lubcrej    rcliftum  pro  dotis  conflitutionc  fine^  {it  iinc-» 
eificacum ad  probandum, &  fic  cx  pri-    ccrta  ,  &  dcterniinatj  quanticatc  fufti-  cenaqul 
ma  videcur  ari^i  pr^fumptio  pro  nqg;a-    netur  BjUms  TipneUus  de  dote  part,6.  pri-  CiMt  • 
tione  folutionis ;  ex  (ecuada  verifiauU"    nil. 1 1 . nim.i, « Campeggius  de  dote  partA, 
tudo  donationis .  q.So.  nim.  l .  verj.^ . ,  Con^antius  Kogcrmt 

Qjjiau  cft  cx  fuppofitlonc  ,  quod    «edoff  §.8.  ««m. 4.,  6~  17.,  v^nroH/wjG«- 
confeiUo  dc  docc  recqpu  fa^  per  ma-    ktttus  4» dote  « .4.  »«m. j. ,  6,ti&  7. ,  ide- 
ritum  in  «eftamento  »  quaiida  alium^    mdma  ie  tB^itrar. ,  &  rado  eft ,  quia^ 
non  conftat  dc  folutionc ,  non  probct    non  potcl>  dici  calc  lcgatuni  inccrtum, 
numerationem  a  fcd  fuftineacur  iQlumr  cumccrcificaripofsiccxfaculcacibusl&> 
modo  in  yim  legati,  an,  ft  iq  tali  hypo*    gantis ,  &conftituencis ,  &  cx  qualitati- 
fAsiai^  thefinuritus  in  codcni  tcftamentocori-     bus  nuriti,  &  v  xoris ,  iicquc  ohcfle  po- 
irOamfa  kii^  fucric  fimplicic^  fe  dotemrccc-    tcit  texu^ml.i^C.dedotis  pramfi.^\bi 
co  liifti-  pifle ,  non  camen  ezpreflcritdecemuna'    videcur  deoemi  docS  nuUa  cerca  quan- 
nctur  in  um  quantitatcm  dotis  rccepts,  tcneac    tiute  promiflam,vcl  legatam  noii  pa- 
vimlegr  talclcgatum,&inquaquantitatcfitpcr    rcrc  at^ioncmjncc  pcti^iTcj  nonin- 
ci  fenten-  cuode  maritu,vel  pcr  cius hfrcdcs  relli-    quam ,  obcflie  poceft,  quia  in tali  tcxcu 
rais  n<Mi  ^"^'^*^'^  dos.icu  folucndum  lcg.itu.Non    nulla dos  fucrat  conftituta  dcprsefcnti, 
Ibftineri  proccdic  b^cduHcultas  infuppoiiLiunc»    fcd  uncum  promifia  dc  futuro,  fcuin 
qiundo*  quodprmoeflerit  promiflioaoctsia  de-    fucurum  contulic  difpoficioncmvxoft 
confeflio  tcrminata  quantiiatc  ,  quia  tunc  con-    vnd^  in  data  hypochcfi  potcritquidcm 
«It  finc_,  fciilo  clTct  rctcrcnda  ad  quantitatcmu*    vxor  ConcradlQ  matrimonio  ad  diipo- 
1"^  promiiTam  ,  fcd  in  fuppoittionc  ,  quod    nendum  de  dote  *  feu  ad  illam  conrti- 
dos  fimplicitcr  fucrit  promiii.i  fiiic  vUa    tucnd.im,  non  autem  immediat^addo- 
expreflionc  quaatitatis,  vcl  nuiu  pras-    ccmipramcoinpelli,proutnoutP/a/Mr-  Ratione» 
oenbrit  promiflio  dotis  Hcrcuianus  mi   Jum§.ft  fctiptm  h^it.  de  imtU^fiipHl.  P"*  J?f^ 
l.i.nitm.^z.  if.folut.matrimon.  apud^^-    knum.  14.  adz^.  Dici  ctiam  poffcc,quod 
nockium  coiif.z<^<j .      14. ,  &  apud  /0«»^    maricus  non  pQfifet  agerc  ad  docem_< » 
HjgfSiifnei  *^  jtKfflum  Boffvm  dc  dotc  c.  10.  «M»«    donec  fucric  acbicrio  booi viri  determi- 
pro  h.nc  iot.,quamuisfuftincac,quod kgacum    nau  .  Cacccrum  pcrhoc  non  tollitur» 
opinionc  pro  doiis  conftitutionc  fine  ccrta  quan-    quin  lcgacum  illud  fubnfiac^proucprje- 
ticace  fullineanir lO^c tamcn  fuiUne^  ter  pnodcatos  DD.  doccnc  .AgliS.  dedf. 
ri  lcgatum  finc  ccru  quantiute  pro    ^ji.nHm.i.,&ihi r^rftllHs  in  annot.nu.i.f 
refticuciQne  dotis confilkns  in  confcflio-    &  in  annotat.  ad  decif.j  j 7.  num. i . ,  Meno- 
oc  eiufdem  docis  rccepcsfine exprcifio'^    (bius  conf.  ip^.  num.S. ,  & fcqq. ,  &  vidc- 
ne quantiutis fada  pcr  maritum in  te-    turclarcdcducirx /.r«m po^  S.^wr.jf^ 
ftamento .  Rationcm  diueditatis  in  co    ie  iure  dot. «  &  Saldus  ?(pjir//«f  de  /«fC-* 
agoofcic  j  quia  doa  ia  confiituciono    farr.d,tf^i«n(.il«dicic»hoccfic  rpcci  ilc 
fonpcr  fupponitur  congrua  attcnca_.    in  dotc,  quod  ratione  incerticudinisia 
concliuout;  pa;foiuj;umj  &  quancitate.,»    ^uanciuce  non  viciccurj  cx  quibua  iiir> 
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fcro ,  crg6  ncc  lcganim  pro  dote  rcHi- 
tucada  confirtens  m  confcrsioneciufdcin 
dotis  rcccpta:  finc  qu.mtitatc  ccrta  ,  (k 
decerrainaca  rationeciufdcm  inccrtitu- 
dinis  reddcrur  irritum.cii  m  poisit  etiam 
ccrtiiicari  pcr  relationcin  ad  patrimo- 
nium  contitcntis ,  &  qu  alitatis ,  lcu  con- 
diiionii  pcrronannn  ;  co  ctcnim  ipfo  , 
quod  nuritus  lcgat  fub  refpcijtu ,  &  ti- 
tulo,'docis,  vidctur  detcnninarc  kianru, 
viilimtatcni  ad  id  ,quod  congruum  cft 
rationc  talis  liculi  mfpcdto  propriopa- 
trimonio, Siconduionc  vxoiii  ad  aibi- 
trium  boni ,  &  prudcntis  viri. 

As:-!;firio  Vll.  Confcisio  doti*;  rccc- 
ptx  t.Kta  pcr  maritiun  in  ij^  omnibus 
cafihus,inquibus  non  prciudicat  cidcm 
marito ,  nec  cius  lioirtdibus ,  ncc  cciam 
puciudicac  ipliijs  cscdicoribus ,  iacaii- 
bus  vcro ,  in  quibus  inarico  pr.ciudicac, 
&:ipfius  iiXi'ctlibus,quandoquc  pr.cui- 
dicac  crcditnnbus ,  quaiidoquc  non_.. 
Prinvi  pars  non  vidccur  pati  dirticulia- 
tcm  ,  eamquc  iullincnc  ..ifV.v.im/tr  fw./'. 
141,  motiA  .  Idi.  5. ,  ''}■  i.oihais  dc  p'  A  fitiii- 
prion.  i  pi\ii''t»ij\' .  1  i . ,  !o.iiiiics 
^dty^rltis  iio>\l'i<.  di  dorr  i  ,\o.  nmii.  1 8  j . ;  ftc 
in  pariiculai.  confcf-.io  de  tlotc  rcccpca 
f.ivta  antc  contraclum  inatrimoniunu. 
animo  donandi ,  vbi  aliundc  non  con- 
ih.i  dc  numcraiione  ,  ficuci  non  nocct 
cidcm  marito  confucnti  ,  ita  ncc  cius 
crcditoribiis.  Idcm  Iomhcs  ^ngcius  Boffiits 
luc.iir.  Kum.iS^.  Secunda,  &  tcrtia  pars 
non  potclldittuiaius  innocciccrc.quam 
cxplicando  cafus,inquibus  prciudica:, 
6.^  cafus,  inquibus  nonpra:iudicac. 

primus  cafus  ,  quo  confcisio  fimul 
marico,  <!k  crcdicoribus  infcrc  pniuiii- 
c  i  m  n ,  - 1 1 ,  q  ii  a  1 1  do  p  r  ;cc :  I  s  i  c  p  i-o  ir.  i :  m  o 
conttiiutiy  dnti!;,ii:  pulkac:;  mtcrualjD 
pcrcundcm m.irituti)  facia  cil  confefsio 
d'J  cuiciii  rcccpca  S.ug.iiio  iiil.thyynit.cycd. 
iih.  J.  c,  l  J.  J.'«.i  1 ,,  hdchuivtiSCOiltiron.  itu. 
l!b.H.(.HT.,^t.ifc.u-dusdcprol).it.coi!cl.^6j. 

7.,  C~  V.,  Jont.tiicil.idc p.i{i.nitp: .cl.w/. 
1 4 .  v/;/',  J  p.irt .  i .  nn.  j  1 .,  lo.tam  s  ^■tn- 
•^■•tiis  Uoifiiis  dcdotc  c.  10. M.  I  50.,  ffqq.y 
Rou  Ronuiu  dccif.  79j.ap.'.'(f  SciaphniHm 
dcOliit.tr,  Ratio  cx  codcduciiur,  quia_. 
fuppofiia  iUa  pr^uia  promiisionc,&:  fub- 
fcqucnticonfcfsionc  cx  intcruallo  illa_, 
dos^habct  propric  rationcm  dotis,vcram 
hypothccam  in  fauorcm  mulicris,  & 
prxlaiionis  priuilcgium  pcr  tcxtuin  ind. 
l.  tn  cuitii  jiiilins  §.  frd  qnoniam  C,  dc  nm 
numcr.  paun.y  ergo,  quatenushabct  hy- 
pothccam,  &  prsElationcm  in  fauorem 
vxoris,pcrindc,ac  fi  cflet  vcre  numera- 
u.facit  candem  vxorcm  prieferri  qui- 
bufcunquc  crcditoribus  non  habcnti- 
bu&}  nifi  hypothccam  poftcriorcm,  vd 


etiam  anicriorcm ,  fed  tantura  tacftara,' 
noncxprcflampcrca  ,  quse  latc  docui- 
mus  tom.^.fHb  tit.QontraBusXI.depi^n., 
cr  i7ypoth.pcjcnot.^.fe[l.i^.nu.^^.,&n.i^p, 
pcr  mra,  DU.,  &  rationesibiallcgatas,  to 
quatcnus  vcro  habetur  pro  numcrata 
cx  pricfumptionc  iuris  firmat  intcntio- 
ncm,  &  ius  vxoris  ad  cxcludcndas  quaf- 
cuiiquc  ex:cptioncs,quJCopponi  pofsinc 
cidcra  numcrationi .  Ncque  audicndi 
hic lunt  Molinade  in{l.,&  inr. rra£l.z.difp. 
440.  nu.j.jCr  n^luarus  ycUfcusconfult.  6. 
itum.  15.,  dum  illc  aflcrit ,  quod  textus 
1«  d.  l,  tn  contraBibus  §.fed  quoniam  cxclu-  ^ 
dat  quidcm  cxccpiionem  mariti,&eius  inl 
hxrcdunii  in  ordine  vcro  ad  crcditorcs  op 
ciufdcm  mariti ,  ncc  vcrbum  quidcm^ 
faciat ,  vndc  cius  difpofiiio  non  cft  tra- 
hcnda  ad  Iiunccafum  credicoriim;  iftc 
vcro  viccrius  proccdcns  affcrit^fc  non_j 
vidcrc ,  quid  poisitrcfcrrc  quoad  crc- 
diiorcs  tcrtios  ,  quod  dotis  promifsio 
prcEcclTcrit ,  qui  in  ca  re  non  interfue- 
runi,  &  fi  vera  funt,qua;dicuntur  in_. 
nolh  a  rcfponfionc,  polTcnc  f.icilc  cludi 
crcdicorcs  pcr  nviritum  cfRciendo  ,  vt 
prxccdcrent^nftrumcntadotalia ;  Non 
inquam  ,  audicndi  funt ,  quia,  cx  quo 
tcxcus/»  (i.  /.  itt  conrrailibits  §.frd  qnoni.tm 
C.  de  non  nttmci-ata  pccnniu  habcl  illamLj 
confclsioncm  mariti  poft  prajccdcncem 
promiisionem  pro  vera  docc,  &:  numc- 
raia  ,c6fcquuntur  ad  candcm  omnia  do- 
tispriuiicgia refpcitu muiicris  inordinc 
nd  quoicunquc,cuindosvcra  in  ordinc 
.id  quolcunquc  habcat  ill.i  priuilcgia; 
cxquocludicur  pri.na  inlKimia  Molm?, 
cum  cccniiii  habcacur  pcr  illunucxtuin 
iilados  pro  numcrata,acquirit  infciura 
VCI.V  docis ,  &  pcr  coiifcqucns  aducrfus 
qu.Kcunquc,  quod  ,fi  in  allcgaco  tcxtu 
tiat  tantum  mcnciodc  marico  ,  &  cius 
ha;;cdibui,qui  c)c:luduncur  a  iurctalis 
cxccpcionis,  &:  ilc  crcdicoribus  nullum 
prorfu^  vcrbumriat,  hoc  proucnic,quia 
m  ordinc  ad  candcm  dotem  mariius 
confidciatur,  vc  principalis  dcbitor,  ex 
qiionon  tollitur,quincxcludanlureti3 
crcdiiorcs  mariti,cumcxclulbprincipa]i 
intcUiganiur  ciiam  cxclufi  miniis  prin- 
cipalcs .  Ad  illud,quod  fubditurcx  AI- 
ua ro  Vclafco  diccndum  cft  ,  cum  Fon- 
tinctlit  loc.  cit.  num.  J  j.,  6~  loanne  ^iigelo 
Boffwloc.  itemcit.nnm.  155. illam praece- 
dcnciam  promifsionis  euacuarc  fufpicio- 
ncm  fraudis  in  illa  cautela,de  quafup- 
ponit  idem  Aluarus  Vclafcus  ;  vnd^  fi 
crcditorcsaiiud  pia;tcndunt,dcbet  pro- 
barc  fraudcmin  illacautela  interucnif- 
fc,  &pccuniam  non  fuilfc  numcracara. 

Ex  quibus  fas  eric  deducere,  quod,fi 
£i^apcr  vxorcm  promifsionc,  incerim.^ 

antc- 
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antcquammaritusex  intcruallofaccrct    bjrenumeracioncm, itaprxocdcnscon» 
'^.     iUamc(Mife&ioiieiodcdotcrecepca,iprc  fersiofacicfecundami^aamcxintcrual- 
FaOx^  nttritiuoontraterfc  debita  ,  &  pro  illis   lo  pleni  probare ,  &  ncutt  promi/sk> 
ptomt-  obligaucric  bona fua crcditoribus,  ipfa    prsuia  fimul  cum  fubfcqucnti  confcf- 
iooe ,  fi  vxor  fit pr^fcrenda  cirdcm  crcditortbuj,   iioae  pofiucx  inceiMaUo{ir|iu4ica(  no 
nuritnj  quiaftanceprfcedentcproaufibnecoa-   (blQm  ipfiaiafiten)f)9ieRbMfMl]K^ 
jinrecon-  fcfsio  illa  recotrahitur  ad  tcmpus  illud    fed  cciam  ipfius  crcilif  nribus ,  ita  gcnu-> 
fefTionem  p[oaii(siofusperea>quiBfupra  lac^pro-   nata-confefeio  cx  incemaliopofitaciflH 
n^^debicA  ^u"***'^ > ^elzt^ probant DD. per tex-  erednoribiB  oMTe  prxftmwfjdmifdl? 
vxor  pro  t"'""'       if-  ^i^ipot.  in  pign.  hfocAntur ,    quinnBnioplurimi  rcnciuntproin;iIianc 
«loceptc  acque  hoc  idcm  lentiunt  Coariuuas  vwr,   pnecedentem ,  fimui  cuia  luijfcqueact 
iuu&u  lAA.e,j.m.6.verfleM& mt,^muMiau  CDnfeffioneplen&prolnreyStexsltidero 
decif^ox.nMA^.f&fcqq.yVetrusBarhofa    etiam  :xccptioncm  ;ion  numcrata:  p» 
iidl.i  .fart.  %.  mm.  ^i^.folta.  matrim.t    cunix  iub  ea  ratioac ,  quod  importec' 
Ut9^9iteiittt»eme9.ieeiffan.9.e9t'   geminatamcQafirffionem^&iuxtihunc  ' 
leH.         vcrf.  quinro ,  quod vrrum  .         lcnfum  cxplicant  tcxtum  i»  <f, /.  in  fo»- 

DiAcultas  folummodo  aliqua  efii&.>  traSHmsi/edfioniam^Jeimmm^cim.;  , 
poteft  quoad  prslenteffl  e^vun ,  an,  fi  an{ue  his  fiinc  BnneiMs  i  BaUm,  jllbeH- 
promifsio  dotis  prsccedcnsnonconftitc-  cu^,  &  ^l^  fcribentes  in  d.l.  tncontraBibut 
ritperlcgitunasprobaciones,  fcdfoium  $.yr(^ fMoniam.  Videcur eUe  aliqua  dif> 
pereorundem  coniugum aflertioneniLj»  ficultas  in  eo>  quod  iUa  geminara  con-^ 
feuconfcfsioncm  ,  vci  per  narracioncm  fcifio,cum  procedatfolummodoamari- 
NotarijfVelper  aliavcrbacnuntiatiua>  to,  quantumuisexiaterualio^cminacb 
&deindiruwecutafoeritcoafe(siod&.»  confatente,non  videatureife  Wfimunb  i 
cadcm  rcccpta  pcr  maritum  prxiudiccc  k  fufpirionc  fraudis  ,  prout  notarunc 
ciufdeinmarici  crcditoribus  pcrindc,ac  CinitSjVir  SalicctHs  in  d.  l.  in  cmtraSilms 
fi  ^Nmulsio  &aa  cflct  pcr  lcgitimam..   $.  /ti  ywyiw  ,  prarcipue  ob  eam  ratto- 

Srobationefflj&cdcludcntcmfbrmam?    nem  ,  quta  eadcm  mfpicio  «  quserat 
Lrbicror,probabiiiuse(rc,quod,quam-  temporcprimxconfciriouis,poflitdura- 
Qnomo-  uis  preiudicci  ip!i  marito,  ciulquc  hxrc-    retcmpf)rc  fccunda:,  quinimmo  rationc 
do  pio-  dibusi non  tamea  prsmdiccc  crediiori-   talis  gcmiaacionis  viaeanir  coafurscre 
■raeiudi.'  ^  fee^i*^  defOi.  wtpt.  clauf  i  c^.^lof.  .fliaior  fufpicb  tanqtiam  ex  nnnia  can- 
«eredC  vnieapart.i.nunt.  jj.,  F.ib!-r  iib.ytic.io.    ccla.  Sediiuiusdi-hculcacis  refolucioni  R.itionet 
Coribiu  ,  fltk  eit.de  dotc caut.  tion  nnm.dcfiH.  9.,  Ho-    vald^  cooficrrc  poccft  cdiideracioj  quod  pro  b-^c 
qnando   iieniaaddeeif.<y  5 .,  Surdi  nu.j.  Ratioeieo   oiagts videatur nibiefta  fttf^ontnaur  rcmhicio 
noiicon-  facilc  deducipoicft,quia,  fircsitacHcr,    dispromitTio,quxrc  tcnct  cx  })artc  con- 
ft.ic  per  taciiisapcriretur  via  ad  fraudandoscrc-    ftituentis  docem , 6c  coutctljo  cx  parce^ 
oroba?  '*  ditore»;de&cili  ccenim  coniugcs  fatc-    mariti,quamgcaumtacoajSbflioetpat^  •  -  -  -f 
rcnmr  prjccrsiflc  promitsioncm.vcl  pri-    tc  ciufdcm  marid  fi&i  ex  intcruallo, 
uacas  fcripcuras  coniiccrcnt,  &  fic  fcm-    quaaidoquideminpriroocafuagitur  de        .  ] 
per  vigcrcc  prxfumptio  fraudium^.  /.    vcilicate  promiccencis ,  &  conmcucniil    ^  • 
5,  %.  fipupillus  ff.  de  reb.  cor.  qui  fub  tit.l.    dotem,qui  facilius  prxfumi  potcft  pro- 
emnqius  decedens^.pcimit.  ff.  de  ieg.^.        miliHe  ex  noiitia  futuraj  contcUionis 
cSecuadus  cafus cft  *  quo  videcur  per    roarici ,  cum  de  ipfius  fauore agcrecur ; 
confcfsionem  faiflam  pcr  maritum  dc^    infccundoautcm  c.ifu  folum  agitur  dc 
V-.   docereccptaticn  praiiudiciuni  nc  dum    grauaminc  ipfius  uunti ,  qui  non  eft 
^fhper  ci^^  marico ,  fed  eciam  ius  credicori-    propterea  pi«umcndus,quod  voluerit 
m.incua»  b  rMqiiandoicilicetillaconfcfsiofuitcx    finc  rcccptapccunia,  fcu  docc  fc  graua- 
dedotc.^  inicruallogcminau.lahaucrcfoluci(>-    rc,  vndc  diccudum  cft,quodcK  illo m- 
recepta^  itemarbicroroonfeniirCiqttoiqttotruftt*   nctiallo  inccr  vtramque  oonfeflioiMni 
ndccofersionemgcminacamplcnfepro-    cx  praefumptionc  iuris  fufficieat^cna* 
^F*****  barc  numcrationcm  ,  &  exduderc  ex-    cuctur  Ula  fraudis  fufpicio .  .  _ 

Z^j^o*  wpiimirmjioonumerate  pccunigin-»      Teftitticalt»eft,quo  videturetiam  ^ 
witgemi  ««li^wad  maritum  ,  &  cius  hacrcdcs    pcrconfclfionem  mantiinferripr«iudi-  jf")or;. 
naM.      Kolandas  a  yalle  conj.  17.  num.  ii.lib.i.,    cium  ipfius  crcditoribus  ,  quando  con-  ^fxtipti^ 
t-Unticadetacit.,&an^ig.conueutMb.iS.    fclfioclldcdotcreccpta  in  bonisimmo-  bonif 
tit.  6.  imm.  x9. ,  GrammaticMs  decif.  loj.    bilibus  Baldnsinl.vnica  n.4.  C.  de  pnuileg.  immobi- 
■u.j  I .,  .Aloyfms  Riccim  iu  eoll.  decif.part.    dotis,  Claudius  .Aquenfis  in  l.  i .  uu.  jo,  ff.  |*jM  pr« 
I .  colled.  Z50, ,  aiquc  in  hoc  currere-»    folut.  matrim. ,  Coaruuias  lib.  1.  zwr.  e.  7.  j""!*?^ 
paritaccm  cum  pneoedeati  cafu  cxifti-    iiiBti,>idaiuicade  tacit.,& ^oAk.eemient.  ^'7^ 
mo , quaadoquidcm  ficuti  prscsdeas  lA,ii,tit.io.mi.ip.,AlemmndefHi- 
f^Mpfacit  conftfliniinB  pleni  pco-  fiimft,  Uk^i.fre^pimft.iz,  m.     >  quod  nti , 

Z  pouf- 
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{KttiffiiiiUfQ  intdligendum  eft ,  quando  videi«t|irccirare  fu^pi^&Wdii^vlii^ 

rcs  immobilcs  trJditx  funt  ceftimatie , 
^ftiinationc  Licicntc  vcnditioncm,proUi; 
qQtac  lo(mi\es  Ungelus  Boffins  de4ofee^i>^ 
nwwf.i  89.,  quod  videturcolligi  cx  tcxtu 
in  auth.fed  iam  nefcffe  C.  de  damt.  ante 
Tuipt.  Alios  limUes  cuas,  'm  quibus  con 


hitRoljndtisconf.i^.  n.  1 5.  W.4.ar£_ 
a  concrario  km\i  a  brcuitacc  tcmPQOI 
ad  eiufdem  ccmpor:s  iincciitdlwmiuqatt 
cnim,  inquit  ipfc  ,  brcuitas  tcmporis  a 
confdsionc  inducitfulpicioncm  traudis, 
itsi  lon^ifiquicas  Wiiipons  ad  candttlw 


feffiomaritide  dotc  rcccpta  prseiudicat  confefsioncm  dcmit  talcm  lufpicioncm 
qrcditoribus  coUigi  potcft  cxprxccdcn-    1  crtia  cft,  quam  afsignat  Hota  Romatuu 


58 
N6  prat- 

iu«f!cir  , 
qu.iiido 
ex  V.1I  dt<i 
coniedu' 
fis  argur 

fofinuidg 

credito- 

fiun. 


fj|wi,&  F<^lariter,ybie^u]aconfier- 

fionc.irr;a!tur  fufficicter  luiiTif  r.uio.cx- 
ciuduiuur  crcditorcs  manu  ab  illacx- 

ccptionc  non  auineratsB  pecunie  

Ex  aducrfo  non  prjciudicat  primo  , 
quando  ilUconfcrbiocxnoii  lcuibu:>  co 


d.ieeif.  685.  nn.  5.,  &  6.  part.  x.  reeaar.» 

qu.indo  fcilicct  illa  dos,  dcquafaiflacft 
confci^jiopcr  mantumjcfbct  nimis  cJtcer- 
fina  atcenLi  conditione  promiQiowi  Jlii 

conicfturas  induccntcs  fufpicioncm-, 
fraudis  in  marito  cori  tcntc  cx  DD.pr^a- 


niedluritiarguicur&ftain  prxiudicium  lcgatis  infinuaui.  Alia:  plure»ficirmt 

corund -  in  cn.-(jitiirum  Mvnicjde  tacit.,  candcm  induccrc,  fcd  ccrta  rce;ul.i  non 

6"  Mibi^^.cQnitcn:.  Itb.  11.  tit,  lo.  potcll  pr2^icnbi,vndc  fc^unduiu  tcrum 

r .       ^  ...  ^ntingcntias  erit  iudicandum .  Hoc 


yilafcttt  cwfdt.  6.  n.  ^ Coariauas  tfarMb, 
I .  f .  7,  nxm.  7,  in  princip. ,  Tetrns  Barhofa 
/«/.I .  partj6.nH.^o.in  ffw.  |f.  folHt.matrim.y 
&  ratio  ei  co  dcducitur  ,  quia  fraus 


mariti  non  vidL-cur  v""  '!lc  obcffc  cius 


crcditoribus  pcr  ccxtum  tnd.attth.jediam 


vnum  tantum  ui  h.ic  m.itcria  addcn- 
dumccalco  ,  dc  quo  iacc  agic  .Antomus. 
FabcrUb.^.Ced.tit.  to.dcfin.  5.,  quod,  fi 
maricus,cuin  cffct  '^r.iui  .v.\-  .ilii-io  gra- 
uacus  ad  illudlan.muum  bon.i  lua  vcn- 
rccc(ii-  c.  de  du>ur .  tnte  mpt.t&-  Aiglofcu    ditioni  cxpofueric ,  &  plurima  cxtinxe- 
in  vri-b.  fufivao  .  Si  auccin  inquir.icur,    ric,&  cuin  d::indc  rchquum  vcllcc  iii_, 
cx  quibuuum  conicccuris  inparticula-    vxorcmdcucnirc,  (quodccdcrccinpr^- 
ri  polsic  argui  illa  fraus  mAriti  in  illa_»    iudicium  aliorum  crcdicorum )  dixcni 
confcfiione  aducrfus  crcditores,  plures    in  inftrumenco,  quod  polfca  confLcit, fc  '^^^ 
enumerat  loamtes  jingcius  Bofftus  dc  dote    amplilsimam  doccm  pcr  manu>  dcbuo-  f^o^ieSo' 
e,  lo.knm.-^^.ed  16^.  Prima  cil,  fi  pro    rum  ipfius  ab  vxore  recepirsc  eadeoi-.  Ji^imir 
temporc ,  quo  marif us  pracftitit  illani_.    vxorc  prxfcnte ,  non  tamcn  cifdem  dc-  fceUm 
contclsioncm ,  conftitcric  inagno  xrcj    bitoribus,  cunc  illa  confcfbio  habcacur  p^-. 
alicno  fuillc  grauacum ,&  impotentcm    pro  fufpc^a  fraudis,  ncc  noccac  eifdem  J*"*» 


Expotih 


59 
fnumc- 
XAnttir 
caaiet'ln 

biis  .1  I 
poccU 


ad  folucndum,&  iatisfacicndumcrcdi 
tOnbus  Mcnochiiis  dc  prxfumpt.  ish.^.  pr.c- 
fmpt.l^.nn.l^.fFontMHiadr  ft.iti.  )i:ti>t. 
clauf.  1  ^.^lof.  viitca  part.  1 . nw.4  8 .,S  tcphu- 
niisGi  JCi.inns  difccpc.for.  f  .489.  nion.  zi., 
AM.iriiis  ^-intomnus  Maceratcnfts  VJr.  rcfol. 
I: b.1.  rr/u/ .48 .  infin . ,  A lolin.1  dc  tiij] .  ,0""  1110' 
loui.i.  dtfp.^VJ ■>>'<■  •  ^..c"  J./p.  440.W.7. 
infitt.t  Roct  k'»t!.ui.dci  f.  rtSj.  )i:i.  'y.part 


crcditoribus ,  quod  cciam  fuftinct  Joan- 
nes  .Angelns  Bofsiut  tracl.  dcdotc  d.  c.  10. 
nim.x^i.;  qu^rcfolutioincofuiidatur, 
quod  illam  confcirioiicm  pcr  illa  vcrba 
cnuiitiatiua  fcccric  aniiiio  donandi  vxo- 
n  1:)  pro:  Luliciumcorundemcreditoru. 

Scdcirca  hunc  cafuin  oricur  dillicul- 
cas,an,cumilludinftrumcntumconfc{- 
fionisvxorejprsrentc,&  ftipulancc,noa 


x.recettt.tiiixcfl  lo&.apud  liuratum,  tuac  camen  prafcntibus  iifdcm  dcbitoribu? 

ctenimpr«rumitur,confcfsionemillam  fadlum  fuerit  pcr  ipfum,  intelligantur 

^ciftcad  crlca.nn,  . .  houa  ipiius  potius  dcbitorcsciufdcm  vzoris,quinoninter- 

ad  vxorcm  dcucmrcnc,quam ad  ipiius  fucruiu  i! li  (lipulationi libcratiadcbiio 

maricicreditorcs^Iimitanttamenaiiqui  crga  vxorcm  itipulanccm .  Videcurpri- 

in  cafu,  quo  acs  alienum  ,  quo  maricus  ma  froncc  aftcrcndum ,  quod  ijdcm  de- 

promcrecur]) clTe^iitodicij,  curapromo-  bicorcs  libcri  remancant  ab onerc rolu- 

4ica  quaiijdcate  non  bcne  habeaturfttr-.  tionis ,  (i  poftea  vxor  mortuomaritoad- 

picio  fraudis  Fout.tnc!L:ioc.  cit.  njint.j^p^  uerfus  iplos  agcrct  ad  confecucioncmL.. 

^ecunda  elt ,  quando  immediat^  {loft  fuorum  crcditoi^ um,  quando^uidcn)  cx 

confeTsiQnem  dotis  receptaB  mAritnsma-  quo  ftiputata  eft  eadem  debita  confitea- 

ximumxsaiicnumcontraxIt,adcouccx  tc  mantn  cfsc  foluta  ,  non  vidccur  ain- 

fuis  bonis  ii^cisfa^ pciuii  docccoi\fcilau  pUu^         habcrc  rcgrels.uni4&«  &  ei- 

non  poTsitillis&tismdresilfcvMi^^  dem  CDnbfloni  innititur  ad  agentnm 

S6.nu.i.lib.j.,ry>:t.t  i>i  onf  55.  nnm. iS.,  aducrfuscrcditorcs m.iriti  inordinc  ad 

Rota  Rovntn^inrecol.  pcr  Fiunuiciuindecif.  bona  eiuldcm  manti  rcnuncncia,  non 

68|.  mti/r.tml.»  fontanclla  loc.cit.nu.^o.  vidcOjquomodopofsitpofteaeandcnu» 

Dixi/mm^ifi«ti,nam  fipoftcofifcfsioncni  confefsionciii  ,&  ftipulacioncm  irnpu-» 

amulto ecmpor9QPfihU^4iiC(ct lik dcbicj,  afurcad. cftcaua\ ascncU coatra  utqi 
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dcbitores»  quos  quodamodo  guoad  ac-    noxal. ,  &  in  c.  CHtn  dileBiu  de  confnet.  * 
ceptatiooem,  feu  per  accef>taaon£  iUius   prascipui ,  vbi  Tecus  duplicem  inuolue- 
oonfeTsioQis  liberauit.  Nihilomuiitsooii-'    ret  exorbitantiaffl  a  iure  communi ,  vt 
trarium,  &  quidem  non  incongruc  fu-    intcrccderct  in  prarfcnti  hypothcli,  fc- 
ftinent  liem  faber  ,  &  loames  UkkIhs    cundumquam  ynaeKorbitandaeiretia 
fo/^MT  {0c.  r/r. ,  eo  quh  confdsto uiter   eo,  quodtribuereeexecutkmemparft- 
Tif^ito-  jjjiQ^  fj£^j        pntcfl  parcrc  dcbicori    tam  cidem  inftrumcnco  coafcfsionis', 
mii^non  ^'^rationcm  ,  fi  reucra  dcbicum  noo-»    quodnon  tribuic  ius  communeper  tex-  fnaolue.' 
^enmc    pCt^tierit,quimiiiiii6eK  co,  quod  illa    tum  fn  /.4.  §.  ft  cmtientione ]f. %  fudie. ,  retdupK* 
pr^ces ,  confcfsio  fafta  fic  intcr  pcrfonas  fufpec-     B.trtolus  in ! .po/l^fjio $.ft  poffclfioif.Je aci^uir .  ceoi  cxor 
jioa  cxi-  cas^non  vidctur  induccre  probacioncmi    foffef.,»ltcn  f  quod  dida  exccutioex-  bicaocii 
awiitur  iMc  dici  potcfl ,  quod  in  pasnam  dcU£ki    teaderecur  ad  aiias  perfonas  ab  expref^  iniieoi^ 
jfe^y^  ipfa  vxor  incclligatur  priuata  iure_^,    fisininftrumcntoaiduerfus  id,quod  ha- 
^—'^  babebac  in  fuos  clcbicorcs^  cum    bctur  /n  rub.  C.  res  ititra  aiiot  aua  perto- 

|ierinampi9e(entiam,& ftipulationem    tm,&int.f£pejf.derehiiie.f  vnoefta- 

J»articipaucritin  fraudc  raarici  aducr-  tutum  intcrprctandum  cfl  in  co  fcnfu, 
iis  creditores  eiufdem ;  Hoa,  inquam  ,  viminus  difcordcc  a  iure  commuoi,  er- 
dict  poteft,quia  malter  per  eam  ftfpula-  g!0,cum  de  iurecommuni  inftrumentum 
tioncm  intclliginir  voIuifTc  fibi  folum-  confcfsinnis  non  cxccnd.itur  vkra  pcr- 
modo  prodcfsc  quoad  illam  donatione  fonas  conccnus  in  codcm  initrumcnco , 
mariti millaconRrsione,non ant6obeffe   nec  eric  extendendum  tale  inftrumen- 

auoadius,  quod  habcbat  aduerfusfilOa    tum ,  quantu!nuisguarentiggiatimi_, , 
ebitores,cumnihila^um  fucritcnni^    adeoqi  ouUo  modo  nocebiccrcdicori- 
ei(<lem,  quibus  propterea  illa  confeftio    bus,(ed  ad  fummumcidem  niarito  con- 
Sofnitur  non  potcll  prodcffc  quoad  ipforum  11-     ficcnti ,  ciufquchxrcdihu-; .  Hocadeo 
inilincia  bcracioncm .  Qu«  adco  vcra  funt,  vt,fi    vcrum cxiftimanc  uMdus  HffueUus  dc  dote 
'"WOtA,  vxor et  nia  donadone  lucrum  aliquod    part.  i ojiumAi.^  hmaet^AxigUMi Baffm 
in  bonis  mariti  confccuta  fucrit,  non.*    dc  dote  d.  c.  10.  mim.  194. ,  vt  affcrant 
•"•    •    tamcnadhucciufdcm  dcbitorcsinccUi-    cciam  verificari ,  quamuis  ftatucuin  di- 
. .  °  .      gancur  immunes  ab  oncrc  folutionis ,    ccrcc,  quod  inftruinoncum  confcfsionis 
\.  eumexiprorumpecunia,velcorumno-    docis  executioni  mandarecur  contra^ 

mineninitfuericfolucum,  &quodexi-  quofcunquc,cumdicanthocectam  de- 
gitvxortitulodonationisab  hxrcdibus  bcrc  rccnu-i  c  iaccrprctacioncm  a  lure^ 
mariciyiKKi  poieft  prodcflc  dcbicoribus  communij&mcdligaturfoJummoduia 
eiufctemtituiodotisFd^f^Bi^Kr/arM  ordtneadeos»  cum qnibi» aftum eit> 
cit.  Vcrumtanicn  cfl,  quod  crcdicores  non  in  ordine  ad  aiios  «  Cttm'quibus 
ciufdem  marici  poHcnc  agcrc  ad  iilud  adum  non  elL 
lucnmi»ctim  fueric  in  ipTorum  pcaBiudi-  Non  pneiudicat  tercfo  oonfelHo  do> 
'OUmt Acliraudcm  .  tisreccptiE crcditoribuseiufdcm  m.i riri, 

Noaprsiudicatfccundo,quancunir    qiiominus  pofsint  opponcrc  cxccpcio-  . 
($2    uis  ill^  oaaSdbio  de  doK  rccepta  fiifta   nem  non  numeratz  pecuniss  in  ditbio, 
No  pnc-  fueric  pcrmaritum  vxori  in  inurumcn-    quoc.idemprcfumatur  fa<ftafubrpcfu- 
iuilic.ic    cogucrenciggiato  habente  cx  vi  ftatuti    turxnumerationis  in  temporc  ad.pro- 
Qu  imuis  esecucionemparacam,  vel  vimreiiiidi-    poncndam  eandem  exceptionem  con- 
meric  fx.  cntXSocinus  in 1. 1 . num.p^.f.fo!i$r. matri-    ccllo  Glofa ,  &  n.irtolus  in l.  alfiduis  C.  qui  „q„  ^^^^ 
aAin  jn-  iHam.,Bddus'H3HeUusde dotepjTt.iojmm.    pot.t»  pign.  hahcjntur,  &  inL.  i.ff.folut.  iudicac 
^^^UJJ^  to.,Meiudtimdeprafiimptjlib.);prafiiiiift,   .ntatrimon. ,  &  ibijtieiamfag,j\.9m.  14.  credjiori 
tUKiiUO    '  ?  "«w.S .  aducrfus  Bjldum  in  1. 1 .  »».  4.     vcrf,  &  cnm  huiufmodi per  textum  in  d.  l.  bovViil* 
'  (^  jdcpnmljiot.,& tnl.pecuuiaC.de folut.,    affiduis  verf.  fed  tamenre  ipfa,&  1.  Pare  pomnt  ■ 
qoi  ea  rationc  mouetur,  quia,  cum  fta-    diuerfas  tmn       verh.  fcm.  C.mmiiati, 
tutum  figat  pcdcm  fupci-  ipfa  confcfsio-    ^lu  inti  l^al^cuf  corfult.6.  tom.  i .  num.^. ,  q,,^^ 
ne,non  fupcripladocc daca ,  &  cribuac    hocauc  vjdccurcolUgicxprcfsecx  ccxcu  ^.^ fberic 
eidem  executioaem,  videtur  exciudcre    in  l.fi  cni  penult.  £.  de  nou  numer.  pecun. ,  fub  fpe^ 
quamcunquecxccptioncm,que  dirctftc,    vbi  conccditur  non  foiura  ipfi  debitori  nBmer*-. 
&  immediacc  aducrfarctur  cidcm  cxc-    principali ,  qui  confdlus  cftulis  cxcep- 
caaoni.  RaciohutustMftrasrcfolutio-  tio,fedeciamcrcditOiribiiseiu((lem<w- 
nis  cxco  dcducitur,  quia,vc  bcni  nocac    bitoris  principalis . 
Balius  lioucUus  ioc.cis.  illudiiitutuni^       Dit!iculcas  folumraodocffe  poceft,an 
tribnras  illi  inftrumento  confefsionis    ca,quzmox  didbafuntintelligendaAtC 
executtonem  paratam,& vimfcntcntix    folummodo  in  or^incadcrcditorcsrca- 
debec  a  iurc communi  inccrprcucioncm    lcs^ypochccanos,  &l  habcnccs  cacjum, 
fsifmuttk  x«cipecepcricicttm  mU»Cdf   tcI  csfcdsam  JiypocJiecam  ,  an  ver6 
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ctiam  in  ordinc  .id  crcditorcs  i^crfona- 
Infellige  ics,  chirographarios,&  habentcs  rolum 
«twm  m  itcrfonalem  aaioncm ,  fi  taroen  fint  an- 
«dcnkU-  tcriorcs  ad  candemconfelfionem .  Cen- 
toreschi'  ^cndum  cH,  eadcm  imelligenda  cfifcLJ 
rograii-  etiam  in  OFdinc  ad  crcdiiores  folummo- 
nos.       dochir(>!;i  iplurios,&  habcntcs  dumu- 
, .  j  xat.a&i^cm  ptrlonalcm  Socinus  m  1. 1 , 
,,,  ,     ..  ninif.91  .ff.folHt.matrim.t  Ripa  in  l.qiufi' 
, '    tum  §.  ft  jponfa  in  fin.ff.  de  priuilcg .  crcdit., 
Coaruuias  tjfm.i.var.c.y.nifm.y.vcrf.  tcr- 
tio  iUudy  .AlHonu  Fd/^an  i.  cmfidt.6.  n.  4. 
!»)?«.,  c,aoti  probant  pcr  d.  l.  ft  n<i  (  .  dc 
nounmer.fecm. ,  vbi  ccxcus  indeiinitc 
loquitur  dc  qutbnfcunquccreditoribus 
nOn  difiingucns  inccrrcales,&  pcrfona- 
lcs/cu  chirographarios,  &  hypoilicca- 
rios,  &  ratio  c(l  ,quia,cum  ilia  dosnon 
habcat  priuilcpia  vcrxdocis,noncxclu- 
dit  quoicunquc  habcncc:>  vcrum  inte- 
reirccontra  maritum  ,qui  confbrsuseft. 

Contcndunc  hic  .iliqui,an  nolcnio^ 
inartto  cxcipcrc  incra  icmpora  a  iurc 
prasfinlta  ad  opponcndum  ,  fi  cxccpc- 
rintipfius  crcditorcs ,  &  in  iutlicio  fuc- 
cubuerinc,intclligacur  praeiudicium  il- 
latum  cidcm  marito  non  excipicnti , 
adco  vc  non  poflic  amplius  opponcrc,& 
viccucrla ,  fi  ipfc  maritus  oDporucric ,  6c 
fuccubucrit  in  iudicio,intellig.uur  prac- 
iuditium  illatum  ci  Lik!cm  crcditoribus, 
«|uominusnon  poilint  amplius  excipcrc 
ciiamduranec  tcmporea  lureprafinito 
ad  opponcndum  ?  Mcnochius  dc  prx- 
iumpt.iih.i.pr^Hmpt.  l^.uum.  id.prope 
fiiicin,  TetrusBarbitfain  l.i.p.irt.6.  w«.44, 
paido  pofl  prineip.  doccnt,.igcntibus ,  Ccu 
cxcipicntibus  crcdico.  iiius,  &noii  cxci- 
64    picntc  mariio  ,  li  coniigcric  crcditorcs 
E\c:picn  cxcipicnccs  in  iuditio  fuccumbcrc  ,  & 
tibuscre'  pcr  (cntcntiamcondcmnari>  nonintcrri 
ditori-    pra:iuditium  cidcm  marito ,  quominus 
bw,,  &   poffit  opponcrc;  cxcipicntc  vcro  codcm 
non  nw-  niarito,&  pcr  fcntcncianicondcmnato 
1     Ilu-  '"fcri prxiudiciumcreditoribus  ipfius. 
ciibuc-     R.^  UDn. m  diucrfit.itis  incocognofcunt, 
tinc,  non  quu  crcdicorcs  non  poilinc  impcdiri  ab 
tollttur   codem  mariio  ad  opponendum,  cum.. 
admiccantur  ad  t.;lcm  cxccpnoncm  in- 
depcndcnccr  ab  cudcm  nianco  <i  iure^ 
in  d.  l.  f$  eiti  C.de  nonnumer.  pccmi. ,  ac 
proindc  fcntcntiaconcr.i  iproslata  non 
,  .     potcllnoccre  nurito  non  cxcipicnci  pcr 
tc^Vruru  wxtuin/./<f/)^/f.rff  rciiid. ;  maritus  vcro 
to  Jicfuc'  f'^"^]'^'''  piiiicip.ilis  dcbitor,cum  fit  pri- 
cumbcn-  nviriura  fundamcntum  cxctpcionis  ,  a 
cejfKnon  c^uofolummodo  alij  habentcaufam,  fi 
cwdito»^  luccumb.it,  vtiijuc  .ilijs  h.ibcritilnis  fo- 
TifaUs  ifti  lunmiodo  ab  ipfo  caulam  prxiudicat 
non  pof-  p^j.  j^.xtm„  Upudj^elfnms.deaittbmt 
pltiis^'  jf-<^'^<^'^^'^  cxccpt.  Addercm  pro  hacopi. 


exccptio 
vefpe6hi 
inariti. 
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tum  excipicntem  fneruat  fundamen- 
tum  cuiufcunquecxceptionis^umqu$« 
cunque  exccpcio  habcat  origincmab 
ipfius  confcilionc.  Alij  vcr6 1  contra_* 
apud  loamem  .Angelum  Beftiim.it,tidO^ 
nHm.ipp.infin.  ablolut^  ruftiQalr>1liB 
pcr  fcntcntiam  aduerfus  crcditores  tolli 
exceptioiKin  mariti ,  qui  confefsus  efi» 
nec  pcr  fentcntiamaduerfus  eundcnt^ 
maritum  cxcipicntcm  contra piopriatn 
confcUlonemcolli  cxceptioncm  credito- 
rum ,  quod  coUigunt  cx  d.  l.fi  cuiC-d* 
rj>n  humcr.pccun.  diccnccs ,  quod,  ncuti 
fcntentialata  concra  credicorcsnonpr^ 
iudicat  principal i  dcbitori ,  ita  necfen- 
ccntia  lat.i  contra  principalem  debito- 
rcmprasiudicet  crcditoribus  .Qjiidiam 
in  hac  controuerfia  concludendum '? 
Arbitror  potiora  cfsc  iura  propriori 
opinione  >  quia  fcnccntia  concra  mari- 
tumlaca  in  hac  hypothcfi  tangit ,  &  fe- 
ric  principalc  fundamcnium  cxceptio- 
nis,  6c  dcllructo  fundamcntoruuntoni- 
nia,quae  fundancur  in  ipfo. 

Scd  quid  diccndum  fic,  fi  tcmpora  £f 
pcrtranlicrint  rcfpcctu  mariti  ad  oppo- 
nendum pKcfinita ,  an  fcilicet  tunccre-  j^aeu ' 
dicorts  ciufdcm  mariti  poliint  .idhuc  non  op. 
valide,&cgicaciccropi>oncrcexccptio-  poomK 
nemad  effi»!Vum  transferendi  onu$  in^  ^"'^ 
vxorcm  prob.mdi  pccuniam  fuifsc  nu-  '"5*^ 
mcratam?  Communiorrcncenciaafscrit,  Mjflecic*. 

auod  elapfis  tcmporibus  ad  opponen-  §^0(cs 
um  concclfis  nun  po:'-c  \  .il  kIc  A'  clTnca-  oppQM* 
citcr  crcdicorcs  marici  opponcrc  exccp-  le. 
tionem  ad  efFcAum  cransferendi  ontis 
probandi  in  vxorcm;  pofsetamen  in  fe 
afsuinerc  onusprobandi  ,quodpecuniA 
non  fucrit  numerata ,  fcu  dos  non  (olvr 

ta  .  Tcti  iis  r..irho[.i  i). !.  i .  p.;i  r.  (5.  niim.  jrf. 
iii  priitcip.ff.folut.  matrmon. ,  Comcz  m  l» 
45.  Tawri  nM.96.  verf.  ifuinto  infin.flom- 
7:cs  ^>[^clns £nfsius  trjfl .  dc  dotcc.\o.num, 
ip-j.yBartolus  m  Ijtfsidnis  C.quipot.  mpign» 
haneantttr  ,  &  ihi  .An^clns ,  Tiadut  in  kfi 
maritoinfriKif.f.foliit.nuurini. ,  B.ildns 
in l. pecuniaC.de folut.,  & inl.DeonobisC. 
de Epifcop.t  &  Cleric, , &inl.  i . C.fM»^ 
lucut  ab  cmpt.  ,qui  ve!  ca  rationc  mo- 
ucntur>  quia,fi  aliud  diccrcmus,omnU 
inftrumenta  dotaliacareret  priuilegiM» 
vcl  quia  ncgligcncic  crcditorum  impu- 
tandum  cft  ,  quod  non  intcrrapcrint 
curfnm  lemporii  i^ggando  pr^B&iani 
exccptionem  ,  prout  quilibet  crcditor»- 
cums  intercftper  tcxtum  tnd.  l.fi  adC* 
demmnumrr.  pmnf.  poiBft^egaie;' 
mitantt.Tmcn  nanc  communcm  fcntcn- 
tum ,  iu  vt  tanturaproccdat,  quando 
CondiUK*  fiaebant  talcm  excepciQneni  - 
eooipeeere  marito  confitcnci ,  &canxj 
^itave^lexaun;        ttinc  negUp  s, 
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geatia.)  feanoacxcepcioimputaturcre-  recepcam«red  hKz  poilcrior  fua  magna 

ditOfibasGfti^lii  {./b^^MMf /«  verbjhm  pioMbiliiate  non  caret . 

nkirC.qHi pot.  inpign.  h.ibeantw  ,  noa-i  Non pr^iudicacquarto confefsioma- 

«  fi  credicorcs  fuermc  ignorantcs»  riti  de  doce  recepta  creditoribus  eiufdd     ^  ' 

qiiia  tuoc  c«flat  ctilpa ,  &  negli^tia«  4nariti,quantumuis  ipfe  maritiM  rentiii-  Goi^^fo 

&  eifdcra  fuccurritur  debcncficiorcfti-  liaueric  incontinenti  cxcepcioni  non., 

tacionisininccgrum9^/4iii/.i«(«nrrd'  muncrataspecumx.  Ratioex  fupcrius  "^jlf^J 

•  ^     Mmverh.  p^m$  C.iewmmm.fttim^  diftisclari  deducicur  ,  quia ,  quando  bus/qni- 

B.v[oIhs  in  l.i.§.ff  qius  proptcr  ff,  dc  irin.  talis  rcnuntiatio  incontincnti  faita  cft  ui$ *ipfc_» 

Goncr4«  aSnquepriM.  Contrarium  tamen  doccnt  ad  confefsioncm,  non  pnciudicac  ipfi  nuricus 

^f^^  jtccurfvu  in  l.  affiduis  in  verb.  latd  C.  tfiu  marico  principali  dcbicori  per  ea ,  qu«  Kaaacia' 

frfffrniir  P*''-  '"P'^"-  habcantur,  Bitlgarinus  tn  l.i.ff.  fupra  docuimus  /«i  hoc  codcm  tit.dc  dote  "*«t  m- 

foUu.matrtm.n.^o.verfjKcohtftAt  Uiuarus  l.prMot.ifi.infrincip.verfjcaterumquaMr^°'^^^ 

ydafcm  tm.  i . confdt. 6.imi.ii.ad  fn.t  tumuis pcr textam ra  t. vU. eimmbp^q.  tianiT^ 

.  vbiaflcric^ancopinioncmplurihuspla-  C.dedoiecaut.nonnHm.  ,  &  doccnt  ^/<jm- 

CUifllB  }  &  mihi  quoque  vaidi:  arridcc  fiimu  BarbcffacaUetl.adl.excautioaenu.p., 

propterrationes,  giiascnnfiderat  rdi^'  &  ix.C.denottniim.peem.,MoUimieuiji^ 

cus  loc.  cit.,  vbi  primo nocat,quod  nuUu  &  iitre  tra£i.  x.  difp.  4  jp.  nu.  4. ,  .  Abarus 

tcxtum  inucniac ,  quotantum  in  ordi-  yalafcHs  confult.  6.  num.  ix.,  ergo  mulco 

.  neadcrcdicoresdcfcraturtemporislap»  miniisprfiudicareoenfendaefteiufdeffl 

fui  ad  cxcludcndam  praedi(£tam  cxccp-  mariti  crcdicoribus . 

tionem,quancumrcaiinumcracioni,qu9  Ditfculcas  folummod6  videtur  efle , 

nec  etiam  praefumitur  ex  confclllone-j  quando  talif  renantiacio  per  maricum 

receptionis  eiufdera  ,  nec  obclTc  afscric  f.i(fta  cflet  ex  interuallo  ,  in  qua  DD.  "9 

t&xtum luauth.dctemporeHonfoUttitpectm.  raaximCdiuirosinucnio.Talcm  rcaun-  .^^"1" 

verf.tdrienim ,  cumibiibluininododiea*  ttationem  prseiudicarc  cifdcm  credico-  ^'^^Jf* 

'tiir»qnod>  fi  confitens  receptionem  non  ribus  doceac.^oiiMr<  Faber  lib.^.  C.  tit. 

pcoponac  querelam  pecuni;  non  nume-  10.  defin.^. ,  Bartoba  in  l.  affidnis  num.  1 1 .  (),toribtis 

racae  intra  tcmpora  a  iure  prxfinita  ad  C.  qui  pot.  in  pign. hab. ,  BaUnsV^Hcllus  de  fi  rcnun- 

qpponendum  «  areuacur  «  quod  vor  dote pmrt.io,m,\x.,tirfi!li^ addecifj^,,  txatiohf 

luerit  dotem  qoifkm  non  forutam  cf^  *4ffUB.  mm.t . ,  Mp^.  Barbofa  eeUeB.  ad  ^  fiK^^K 

fe  pcr  haercdes  loluendam ,  non  autem,  /.  fi  cui  uim.% .  ^oi.  dedtt,  caut.  n<vi  rmiHi,  ** 

quodpracAunaturfoluuoponta/ubdit-  qui  pluribus  ad  hocrationibusmouen- 

que  luaiis  iniqttum  vtderi ,  quod  mari-  tur ;  primo ,  quia  cxccpcio  non  numer. 

tus  ita  prQpeiuUs  in  faunrcm  vxoris  no-  pecunir, qu.c  non  con\pecic  marito,ncc 

ccaccercio«6eproiicmulicri>cumcxal-  potcft  compcccrc  ciuscrcdi^ibus.Se- 

teritts£i6tonondebeatalcer grauari  pcr  ctUMl6 ,  quia  lapfus  tempons  ad  oppo- 

texuiminl.nondebetf.  dere^.  iur.  prjcci-  nendum  pra;iudicat  crcditoribus,  crg6 

J>ui,cum  a  iurc  indudlum  fit,  quod  lap-  multo  magis  cxprclla  renuntiatio  cxce- 

iistemporisadopponcndum,  feu  etiam  ptionis  ,cum  lapfos  temporis  nonaliinl 

rcnuntiatio  cxccptionis  praciudicct  dc-  vidcatur  importarc  ,  quam  tacitam_> 

bitorinoncxcipicnci  uuracalc  tcmpus,  rcnuntiacionem  eiufdem  exceptionis.  70 

9t  reiiuncianti,ciufqtte  haBredibus  pcr  Vcrum  non  pr^iudicare  fuftinent  Clofa  Senren. 

tcxtum  in  auth.  fn.  am  mater  (^.de  dotC^  in  l.  afsiduis  verb.  datts.  £.  qui  pot.  in  pij^. 

Inft.incia  (aut.nonmater.  non  vcro  alijs.  Quod>fi  bab.,Campeg$int  de  dote part.i.  q.p}.  mt. 

oppofita  dixerit,prnadicium  non  tnfem  credi^  5. ,  yaLtfcus  d.  confult.6.  wm.tx. ,  Vetmt 


>lui—  toribuscxco,quodmaritusintradcbita  B.irbof.t  in  l.^.p.vt.fi.  ««»».44.  vn-f.  rstc- 

tempora  non  exccperit,  fed  cx  co,quod  rnm  quamuisff  .  folut,  matrimon,,  Moiina  de 

i^mtrataUatemporanoncioeperintt  iufi.y&iiireerafi.z.difp.4^.n.^.,Mei»-  . 

cumdc  iurc  vtpotc  habentcs  intcrcftej  chiusdeprccfmpt.lib.  j.prxfimpt.i^.  n.  5. 

excipere  potuillcnt  ;  ftatim  rcfpondec  Rationcs  ex  co  dcducunt,  quia  renun-  fentfn  m 

idemjlbiim yaUfcusloc. cit.  >mi.x jwQcpli*  tiatio  man u  non  potcft  obcflc  cius  crc-  gonte • 

Candotextum  in  l.  fi  ctii  C.  de  non  nmier.  ditoribus  j»;^.  l.ft  vnus  $.  ante  omniaf.de 

fMM. ,  quod  non  iic ,  quod  impucccur  paU. ,  &  cum  ipfi  credicores  vcpoce  ha- 

crtdiiQrina»»  fi  non  cxceperint ,  cum.^  iKBtes  inieceflie  poffinc  ex  fe  opponere  » 

agaturdeiure,  quod  dcbitori  fuo  com-  quantumuis  marito inuito,non  vidctur 

petilieftautcra  valdcimputabileeidcm  pollccllcm  tacultacc  nuriti  corum  lus 

maritOaqiUyCam  noucrit  fuam  coiife£>  «icludcrc  pcr  dlam  rcnuntutioncmpcr 

iioncm  non  fuiffe  vcram,&  fibi  a  iurej  textum inl.i.  ^.ficulpa  ff.  fi  qmd  infraud. 

pr^criptumelfetempusadoppQncndUa  credit.  Quid  iam  in  hac  concroucrfta-i 

9eiKniUudnoaQppooit.rateorprio-  condudcndum?  vidccuraliquod  ncgo^ 

f  —  opiafaiiaii  gifc  maci»  commiintrtr  tiii£MdiiBccid«  quod  diiiauis/«^  ^ 
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eadem  affert.  j.  in  &  x.  cjfu,  quo 
diximusconrcllioncpraciudicarc  ctiarn 
crcditoribus,  ncmpc ,  quando  prxccilit 
promiflio,  &  deindc  cx  intcruallo  fub- 
kcuta  eft  mariti  confcilio ,  &  quando 
inccrccflir  gcminau  confeffio  cx  intcp- 
uallo ;  cxquibus  vidcturctiarainfcrcn- 
dum,  c|  uod,  q  uando  rcnun  tia  tio  excep- 
tioms  lubfecuta  cft  ad  confcflionem  cx 
aliquotempore  infcratur  prxiudicium 
*  eirdcmcrcditoribus,  cum  vidcatur  iti^ 

hocetiamcaru  vigcrcparratio.  loanncs 
^n^clus  Boffiusdcdote  c.  lo.  num.  i  Jo.^CT 
fecjcj.  luftinct  confcifioncmjCui  prfecciiic 
proiniiiionoccrc  ctiara  crcditoribus  ,  & 
tamcn  eni.c.  lo.  /j.iod.  in  hac  hypothc- 
fi  renuntiationis  cx  intcruallo  ncgac 
D  .  eandcmconfciri()ncmci("dcmnoccrc;ncc 
dubit.ia-  i-itioncm  dilparitatis  aihnat.  Vidctur 
di  pro  cci.iin  quoquo  modo  fullincrc  ,  quod 
h.tCili(H-  talis  rcnunciatiopr^cxiftctc  confellione 
culcite .  noccat  crcditoribus^cdc  contra  ca,  qu j; 
diximusinpra:ccdcntibus,  quodfcilicct 
lapfus  tcmpQris  ad  oppnncndum,quan- 
tunuis  noccit  marito  non  cxcipicnti 
intra  illud  tcmpus,  non  noccat  tamcn 
cifdcm  crcditoribus;vndc,ri  in  prxfenti 
aflcramus,  quod  cifdcm  creditoribus 
non  noccat  iuxta  rccundamfententiam 
mox  prQpofitamdcbcmus  aiUgnarc  dif- 
paritarcm,cur  noccat^quandoprajccflfit 
I»omi.lio,&  fubfccuta  cll  confcllio,  vci 
gcminaca  confciUocx  intcruallo ;  fi  vcro 
alicra  iuus,q  uod  crcd  i  tor  ibus  noceat,d  c  - 
7 1     bcmus  ailignarc  dilparitatcm  ,  curnon 
Pr^ferriir  novcat ,  auando  funt  lapfa  tempora  ad 
h.i'c  fe-  opponciidum,&licfumusinbiuioquo- 
ciinJ.L.  modocunquc  rcipondc.imus.  Dicamus 
ftnrenti.a  igitur,non  noccrc  cuni  propter  raiioncs 
ncgms .  adducUs  p.o  lccunda  (cntcntia  moxal- 
lcgata,&  proptcr  conucnientiam,quam 
habcciiiccafus  cum  praecedcnti ,  quan- 
do  lapfa  funt  tcmpora  ad  opponcndum. 
Ad  ca,quaBdicebantur  iii  illoprimo, 
&  fccundo  cafu  confi:isionis  poit  pro- 
roifsionem  cx  interuallo  ,  &l  gcmi- 
nata:  item  confcfsionis  cs  intcruallo  , 
neinpe  oraeiudicarc  crcditoribusjdiccn- 
dura  cft  ca  vcrificari,  quia  illa  gcmi- 
Solmm-  ^^^^  confcfsio,  &  coufclsio  cura  pra:- 
CHrr.uio-  uia  promifsionc  cx  pralumptione  luris 
n«  oppo  habctur  pro  vcranumcrationc;  illa  vc- 
f*c?'       ro  rcnuntiacio  cciain  cx  iiitcruailo  noii 
habctur  pro  numcratione ,  lcd  pro  cef- 
fionc  iuris  ad  opp>oncndum  ;  maritus 
autcm  poicft  ccdcre  fuis  iunbus ,  non_. 
iuribus  crcditorura ;  itcm  in  illiscafibus 
pr.5rumicur  pro  folutionc  ,  &  numcra- 
tione,  in  hoc  autcmcafu  pro  donationc; 
aiqucadco  hxc  vera  intclligit  loannes 
^tr^clus  liolfins  dc  dotc  c.  \o.  nii.  zoj.,  vt 
affcrai  ctiara  locura  habcrc,  quancura- 


uis  renuntiatiofa<fta  a  marito  fiicrit  iu- 

ramcnto  confirraata,&  plures  DD.  pro 

hac  cxtcnfionc  ailtgat  eod.  c.  lo. ».  1 14. 

per  tcxtum  1»  /.  cum  contingat  in  fin.  rfc_. 

j/<rc  iwr.,& c.  i}uamHis de  pwis  in 6.,&c. ' 

Itcct  de  iure  iur.  etiam  in  6. 

Non  prsiudicat  quinto  confcfsio  dc  72 

dotc  rcccpta  fac^aamaritofubfpcfutu-  jsjonpr^ 

ra:  numcrationis  crcditoribus  antcrio-  iudicu 

ribus  ,  quantumuis  fint  tantum  crcdi-  crcdito- 

torcscxconfefsionc  ciufdcm  mariti,fiuc  ribiis  arv.^ 

fint  ulescx  caufa  raucui,fiu(^cxalia->  5*""'"  • 

quacunq;  caufa  iufta.  jtlujrus  yjLtfcus  i"!*.?)!"* 

/-  I   >.      o  I     /r  tumuis 

tom.  1  .confult. 6.  nu.  8,,  i  umanustn  i.i.jj.  jjnt 

folut.  matrim.,  &  ibi  ^rctinus  nu.  7. ,  BmI-  jutn  tales 

garinusnum.^^.  quibusadhacrcrc  magis  cxconfef* 

Md\:nt\xr  loaniies .Angeltts  Boffius  dedote^ 

f.io.  w/Mio,,  &  apudipfum  Baldus  Tio-  > 

ucUusdc  dotepart.  io.n.\6.Dixicxcsufa  ^^""^** 

mutui ,  cum  iolummodo  cxccptio  noru«  j^i,^  jjy,, 

numcratcs  pccuni.c  conccdatur  aducr- 

fus  confcfsioncm  luutui,  &  dotis .  Dixi 

ex  tjuacunquc  alia  caufa  puia  commo- 

dati, Dcpofiii, &  finiilium, quia, quan- 

tumuis  in  confefsionc  corundem  iionLi 

dctur  cxccptio  non  numcr.  pccun.  pcr 

tcxcuminfora  tit.  (^.de  non  numer.pecun., 

&  C.  de  dotc  caut.  non  numcrat. ,  confcfsio 

taracn  in  ipfisprobat.Ratioprima:par- 

tis  exeodcducitur,  quia,  quando  vxor 

non  habet  pro  fealiam  caufara,quain-. 

confcfsioncm  nuriti  ,  non  habct  quoad 

candcm  dotcm  priuilegia  dotis,nccpr?- 

Jationcm  concelsam  dotibus  in  L.ajjiduis 

Q.  tjutpot.in pign.  habcantur,  crgo,  cu  non  Sofuun- 

lic  incaufapriuilegiata  noncxcludit  rc-  tur  ratio* 

puiam  iuriscommunis,  quod,quiprior  nesoppo 

cil  tcmpore,  potiorfit  iniure,  crgo  j  fif' 

cumcrcditoresfintantcriorcsipfi  crunt  f*"^"' 

cidcm  vxoriprxfercndi ;  Ncqucobcflc 

porcft ,  fi  alicratur  ,  quod  ,  cum  fint 

parcs  in  titulopotiorvidcaturcflccau- 

la  dotis  pcr  tcxtum  in  l.  in  ambiguis  f.  de 

tw.  dotium.  Non,inquam,obcflcpotcft, 

quiainprimisadiummumhzc  valcnt , 

quando  funt  pares  in  titulo ,  &  caetcris 

condicionibus  puta  in  xqualitate  tcm- 

poris ,  quod  non  militat  in  praefcnti  hy^ 

^vDthefi,  Dcindc  dos  illaficpra;cisccon- 

tcUaca  non  habct,vtinnucbam,pnuile- 

gia  dotis^prxcipuc,  cum  ius  vxoris,  fi 

quod  eflct  quo.id  illamdotcmconfcira- 

iam,ficq^uoc\dam  ius  fpecialc  fuiidatum 

iit  d.  l.  alfiduis ,  quod  tamcn  non  cx tcndi- 

tur  vltra  doccm  datara  ,  &:  ius  fpccialc 

facilius  tollitur,quamius  commune-» 

arg.  tcxtusinl,  eius  militis  §.  tnilita  mifius 

jf.  de  teflam.  milit.  Ratio  fccunda:  partis 

exeo  dcducitur  ,  quia  in  alijs  caufis  a  Rition" 

luutuo,  &  adotc  confcfsio  probat  vcri-  F*' 

tatcm  pcr  tcxtum//»  l.publica^.fin.ff.dc-  '"'^ 

f  (j(J/<  /.  ^mcralitir  C.  dc  non  imtHcr.  pccun.  ' 

donec 
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doncccontrariuq;fucrit  probatuin .  Si 
autem  inquiratur  ratio,proptcr  quam.* 
confefsio  iimplcx  in  mutuo  ,&cm  dote 
nonprobetnumcrationem,  &  admittat 
exccpcioncm  non  numeratas  pccuniac , 
in  alijs  auccm  confefsio  probcc  vcrita- 
Xsm,  &  non  admituc  ulcm  cxcepcio- 
pem ;  Dicam  ia  docc  proucnirc  cx  prsc- 
fumptione  fraudis  ,  tcu  donacionis  cx, 
nimu  aifc^ionc  mariticrgaconiugcmj, 
ifl  mucuo  vcr6eciamex  eadcm  pr%lum- 
ptionc  fundau  in  eo ,  quod^ficuci  mu- 
cuum  ipfum  cft  folummodo  in  benefi- 
€iummucuatari;,iu,  &  ulis  confcfsio 
cx  bencficicncia  mutuancispraefumicur 
fa^  in  fauorem  ciufdcm  mucua,tarij « 
&iafraudctncrcdicorum  . 
.  AssBRTio  Vlll.  ConfeOlo  dotis  rc- 

cepcae  prxccdence  docis  proinii&onc  fa- 
ita  per  maritum  poft  dclidum  a  fe  ipfo 
Confcdlo  commiffum  ,  quod  fubiaceac  confiica- 
dotis  re-  cioni  omnium  bonorum ,  non  inducic 
cepcz  pro  numcrAcionc,  quin  pocius  fupponi- 
poft  pr<>-  fraudulcnu  in  pr<eiiuditiura  ciuf- 
mirtionc,  p|fj.j  T>cregrinus  de  iwre  Fifci  lib.  J. 
delitW  ^  •        ^      '  ^*^''**  decif.  1 16. ,  qui 

prxfumV  eciam  tcftatur  ita  fuilTe  dccifum  in  Sc- 
tur  fx6bi  natu  Mancuano  Bvdlus  in  fumma  decif. 
in  ftnnde  part.i.  tit.  j.  num.x6x.  ,  loames  ^f^elus 
BolJiustraS.de  dote  c.io.ntm.i6^y 

Exprcfsd  vidctur  colligicx  tcxtu  in  /. 
fi  quis poH  hxc  C  .de  boji .  pr^cript.  ial. 
res  vxoris  (^.de  donat.  intcr  vir.&vxor., 
lixrAySc  ncc  incongruac  ractoiii  hxc  iura  inni- 
tationes^  tuntur,  quandoquidcm dcliilum  prafr- 
pro.-ilTer'  cedens  coiifcilloncm  cll  caufa  praEfu- 
mcndi  fraudcm  in confciliane  poJt  illud 
fadla ;  Ne<^ueobcfl"epoccll,ftaHcratur, 
quod  ius  tifci  in  hac  hypothcfi  xqui- 
parctur  iuri  crcditorum,&  ficuti,quan- 
do  prxcclTit  dotis  promiilio  in  authcn- 
ticafbrma,quantumuis  confcflio  fuble- 
quatur  ad  ius  creditorum ,  hacc  probat 
pro  numeratione  in  pr^iudiciumeorun- 
dcmcreditorum,  iu, quandoprsccflit 
Inltanttx  icgitimaciuidemdotispromiflio,  &  de- 
^U^lutc.  liituracftcomiffura  aiuc  confcflioncm  , 
cadcm  confcHio  fubfcqucnter  fadta  fuf- 
ftcicnter  probabic  pro  cadcm  numcra- 
tione  in  praeiudicium  ciufdcm  Fifci  j 
non,  inquam,obclfc  potcfi ,  quia ,  quod 
praecedcntc  dotis  promiUionc  contafio, 
rubfequcns  inordinc  ad  creditorcspro- 
bct  numcrationcm  ,  fcu  prxfumcrc  fa- 
ciatpranumcratianefundacurinconic'^ 
ftura  ,  cui  lura  cribuunt  pnfumpcio- 
ncm  iuris  inordincad  huncettcttuni_, , 
qux  ccrte  conicftura  militarc  non  po- 
left,  quando  alia  fbrtior  conicdtura,cu- 
iufmodi  cft  illadclidti  comraiili  antc-». 
confcflionem,  illam  attcauat . 

Circa  hanc  alicrcioncm  multa  con- 
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tingunt  in  praefcnti  dubiuri ;  &  primo, 
fi  maritus  poft  confeflionem,  qu»  pra:- 
fumaturfaftaanimodonandi ,  adcoq; 
per  modum  cacicx  donacionis  conunifc-  ^""^*  • 
rit  deliftum  cnormc,ob  quod  eiusbona 
veniaatconfifcanda,  poflic  Fifcus  can- 
dcm  confeflionem,  fcu  uciumdonatio- 
ncm  rcuocare .  Secundo,an,  fi  maritus 
confcffus  fiierit  dotem  rcccpifle  fub  fpc 
futurx  numcraiionis ,  &  dcindc  deli- 
querit  dclidto  ezigentc  confilcationem 
bonorum ,  poflit  Fifcus  intra  tcmporc  a 
iurc  prxtinita  ad  opponendum  oppo- 
ncrc  aduerfus  vxorcm  querelam  nonj 
numerata:  pecuniac  .  Tcriio,  anpoifit 
eandcm  opponcre  pofl  lapfum  tcmpo- 
ris.  Quarto,an,fi  marituspoftconfcmo- 
ncm  dotis  rcccptae  rcnuntiaucritcxccp- 
tioni  dotis  non  numcratae ,  intclUgatur 
prxiudicaffc  Fifco » 

Inordinc  ad  primum  afierendum  cft 
poffc  Fifcum  candcmconfeflionem,  fcu 
ucium  donationcm  rcuocare  loxnnet 
^ngclus  Boffius  traSJe  dotc  c.i  o.n«m.i  1 5- 
Ratiocft.quia  ipfcmarituspotcftulem  n^uscon 
confcdiQiicm  rcuocarc,illiqucojpponere 
fimulationemdonationis  inualida:  Mc- 
nochiusdcprxfumpt.lib.^.prtcfumpt.ix.  w». 
69.,yelafcu$  tam.  i.  confnlt.  5.  num.  id., 
^ugullinns  Barbofa  colleii.ad  l.i.C.de  dote 
taut.  non  numcr.,Sambcxde  nutrim,iib.6. 
difp.p.nMm.6.,&c  colligitur  cxprcfscfjrrf. 
l.x.C.de  dot.caut.  non  numer.y  ncc  nocct 
crcditoribusciufdcmmariti,  prout  pro- 
bat  laannes  .Angelus  Bofjius  d.c.  10.  num. 
184.  iuxu  DD.  pcrcundemibi  allcga- 
tos;,  ergo ,  ncc  noccrc  dcbct  Filco,cum  in 
h(x:nondebeatefle  dctcrioris  conditio- 
nis  ipforumcrcditorum,  &  mariti,Cum 
omnia  iura  ciufdcm  racionc  dclidli  ac- 
quifierit  ^ 

In  ordincad  (ecundumdicedumcft, 
Fifcum  intra  tcmpora  a  iure  pracfinita_» 
ad  opponcndam  qucrelam  non  nume- 
ratic  pccuni»,  quando  confefiio  fada  teftoppo 
eft,  fcu  pracfumitur  fafia  fub  fpe  futur^  "^"^.  "r 
numcrationis,  poflc candcm  opponcrc  "P^io"^ 
aducrius  v  xorem  ^ffuaus  dccifu^Q^.  nu.  meratx 
10.,  &  feqtf.fHolandus  conf.io.  num.  16.,  pccunix 
^«»/.84. nwn.io.,  &■  ii.Raciocxco  intratcm 
deducitur,  quia  maritus  ipfe  intra.  talia  pora . 
tempora  poccft  iliam  querclam  oppo- 
ncre  per  ca  ,  quac  latc  fupra  probaui- 
mus  ,  ergo  non  cft ,  cur  non  poflit  can- 
demopponere  Fifcus ,  qui  rauonc  dcli- 
£lt\  iii  eius  caufam  fuccedit,  &:  acquiric 
ius  in  bona  eiufdcm ;  hocquc  vidctur 
colligi  ex  l.fiqnis  pofl  kax  C.  debon.prx!' 
fcript. 

In  ordincad  tcrtiumdicendamcft, 
vidcri  probabilius ,  quod  ctiam  co  tcm- 
porcdapfopQllicopponcrcalcmcxccp-  tetnporc. 
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tioncm  cxemplo  creditorum ,  dc  quo  fu  vt  dos  fit  numcrata,fcd  tltum,quod 

latcegimus  inprajccdcntibus ,  maritusob  ncgIe<fkumoppofitionis  intra 

Scd  circa  hoc  potcrt  cflc  raaior  diffi-  tcmpus  cx  difpofitionc.  iuris  tencatur 

cultas ,  an,  fi  mariius  confcirus  fucrit  relinqucre  vxorcm  in  iure  eludcndi  ip- 

dotcm  reccpiflc,&.'  pofl  claprura  tcmpus  fius  cxccptioncm ,  fi  fortc  cxcepcrit  pod 

a  iurc  prxfinituin  ad  opponcndutn_.  talctempus,cuius  veritatis  fignum  cll, 

^fjgj.^!^'"^  coramircritdclifftum  dignura  conrtica-  quod  maritus  adhuc  poflit  aflfumere-» 

qiiod  ,  fi'  tionc  ,  iK)!lit  nihilominus  Fi/tus  aducr-  onus  probandi  pccuniara  non  fuiflc  nu- 

*it.!ictHm  fus  vxorcm  opponcrc  exccptionem  non  mcratam;  cum  igitur  vxor  non  habeat 

fueric  p.i  numeratjcpecuniaj  !*  Vidctorabfoluti  plenum  ius,noncft,cur  Fircusconfidc- 

traciim    (iiccndum,  Fifcum  non  polfc  ampliuj  rato  illo  iurc  non  plcno  in  vxorc,  non 

Fe?Iion°^  opponcrc  talcmquerclamadeffcctuni_,  poiGtopponcrc/flantcpotillimunipra- 

&  "poft'  transfcrendi  onus  in  candein  vxoron  ctica,  dcquatellatur  /«/WiiS.f/f. 

tempor.i  probandi  dotcm  fuiHe  numcratam ,  &c  dcbonor.publicat.n)4m.4.p.,c\u3iob{cruti-l' 

amrcpr|  ratio  cft  ,  quia  pcr  illam  confcijioncm  tur  hic  Mcdiolani,  fccundum  quamin  '< 


pjjg^    '  omnia  priuilcgia  ciuldcm  dotis ,  qu!C    tcr  rccepta  .  Sccunda  tamen  fua  non^ 
iuranon  vidcntur  poflvlxdiexiurc  fu-    carcc  probabilitaic.  7'ucogita. 
pcrucnicnte  in  Fifco  raiione  deli^ti  po-       In  ordinc  adquartum  iuxu  fupcrius 
fteacominiifi ,  &  pcr  confcqucns  cidcin    dicta  diccndum  crt,  quod ,  quantumuis 
Fifcocxcipicnti,  vcl  agenti  ad  confccu-    nuritus  poft  confcilioncra  de  dote  rc- 
tioncm  bonorum  m.iriti  dclinqucntis    ceptarenuntiaucric  cxceptioni  non  nu- 
potcft  cadcm  vx iropponcrc  priora  fua    mcrata  pccunis,  non  nocucrit  Fifco  ,  _ 
jura,ciufdcraauccludcrca(itionem,atq;    quin  pofsit  opponerc  aducrfus  vxorcra 
ita  fcncire  viaencur  Rora  Romana  apttd    cxccptionem;  Sicccnimnonnocctcrcdi-  p 
ya  alium  dccij. \^3.  lib.  i.  ,  ■perc^rinus  de    toribus  eiu/cicm  nurici  ctiam  pofi  lap-  q 
i.'0-f  htfd  lib.').  tit.  I .  nnm.81. ,  Marefcotns    fum  tcmporis  ad  opponcnduin  Cbfa  in  a 
var.  lt(}. I ,  e.8 .  num.  1 8.,  Ilodicrna  ad  decif.    L  afjidHis  vrrb.  da/x  C.  qui  pot.  in  pign.  ha-  « 
116.  Sitrdiy  Borrlltis  in  fnmma  decif.  part.i.    beantur ,  C-tmpeggius  de  dote  part.  i .        .  "* 
78     m.5,>.,wM5«.Exaduerfoaliifuftincnt,    fiipn.j.,ralafcustom.i  .confiilt.d.nnm.iz.t 
Sencenci.-v  quaiulo  Uclictum  commifl^um  cfl  poft    CTd/;/ quos  fupra  allcgauimus,non  cft, 
-iircrcns   confeilioncm,&  poll  laprumteinporisa    curnocercdcbcarFifco,  namhac  ratio- 
adhuc     iuicprxlinituraadopponcndum,  can-    nc  dctcrioris  cllct  conditionis  cifdeni_* 
ctperc*''         C'^»tcllioncin  cum  illo  tcmporis    crcditoribus  . 

'    Japfu  iioiinoccrc  Fifco,  &  propccica-.       Assertio  IX.  In  quibufcunquc  cafi- 
huiic  adhuc  poilc  opponcrc  illam  quc-    busiupra  rcccnfitis,in  quibusconfcfsio 
rcl  jm  non  numcrat^K  pccuni.^  ,  &  hoc    dotis  rcccpta:  fadta  pcr  inaritura  non_.  j^J' 
ob  fpccialc  priuilcgium  Viico  conccf-    Jiocct  crcdicoribus  ciufdcm ,  ncc  nocet 
{um  in  Ifif''^ ^''(^''^'^^•'^"^''^''spr-ffcript.    lidcicommiflariis  vocatis  poft  mortcm  ^01 
vcrf.  dos  cttant  Ibi  'Dosctiam  noii  /jtu  alt-    mariti  ad  bona  fidcicommifloluppofita..  noi 
quaties  inamtcr  dotalium  infU-umentonm    SfortiaOddtu  dc  fideicom.  ij.^.  num.  iij.,  cet 
tcnore  canfcribitur,  fed  qu.UH  (ecorporaiitir    0"  feqfj.,  Menocbius dc prxfumpt.  lib.4^.prje-  wr 
iocuerityraprxfentetur ,  vbi  vidcs  COilccdi    fumpt.  ipo.  nHm."^  1 . ,  Kolatidus  a  P'ullecouf. 
vxoricontra  Fifcum  ius  ad  dotam,qua;    8$.nifm.^z.  lib.\.,Tafchalisdevir.  patria  "j^ 
vcrc, &  corporalicci-  fucrit  tradica  rna-    potcfi.  r .7. mm.^ \.  ,&  fcqq. ,  Fufarius  de  jn,fl 
ritOjiionqusinanitcrdotalium  inflru-   fubfiit.  ff.')^-L.num.z8.,&  fcqq. 
mcncorum  tenorc  confcribitur  ,  fcu       Scnlushuiusaflertionis  hic  cft  .  Sup- 
quod  idcmcft,  qua:  eii  fimplicitcr  con-  ponimus,quodmaritusdotcma£tunon 
©ro '°"ic  '-""'"5  iccijndcE opinionis  con-    acccpcrit ,  ncc  conftct  dc  cius  numcra- 

Erciinda^  firinacioiicm  addi potcft,  quoti illacon-  tionc,fcd  tamcn  confeflusfucriteararc- 
fenteti.i .  fcifio  cum  lapui  tcmporis ,  vcl  cum  rc-  ccpille  fbrtafsis  fub  fpe  futuricnumcra- 
nunciacionc  nurici  mduifta  fic  ad  no-  tioiiis .  Vltcrius  fupponiraus  marituin 
ccnduininarito,  non  Fifco,  fcualijs  ab  dctccillc  non  rclidtis  bonis  libcris  pro- 
eodcmmarito;  Adca,qua;cxaducrfo  prijs ,  quibus  poilct  reftitui  vxori  dos 
attercbancur  rclponderi  potcft ,  quod  cond-irata  ;  cuinque  agcrct  vxor  ad 
plcnuni  lus  acquificrit  aducrfus  mari-  conrccutioncin  dotis  confcllatas  ,  pro 
tum,  quatcnus  pcr  illum  tcmporislap-  qua  alitcr  (atisficri  non  potcrat,nifi  pcr 
fum  cefferit  iuri  fuo  ad  opponcndum,  alienationcm  bonoruin  fidcicommiflb 
nonaducrfus  Fifcura,&  alios;  nonenim  fupi->ofitorum,contingcbatdubitari,an 
clHcitillaconfciIiocuin  illo  tcporis  lap-    fidcicomrailfarij  poflcnt  eludcrc  aftio- 

ncin 
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ndn  vxoris  pcr  excepdoncm  non  nnnie-  quac  fupra  lati  commendauimus ,  Bcik 

Bjq^ni-  ratjBpecuniac,an  ver6dchercntfuccum-   ad  fummum  fuftincrur  in  vira lcgati,&  Rit«>no« 
'fliSoI!*  ^'^^  alicaauoni  i>anorum  fidcicoqamif-   donationis  caufa  raortis  i  qnod  autcm  proafl«r 
a  rno-  fofubicaoruni,  Qipcjdcunquedocve-  confcrtvr  vxori  pcr  marituro  primum 
'  fiierit  numcrata  pcr  vxorcm  marito,    titulo  Icgati ,  vcl  donationis  cauCi  raor- 

cui  alia  non  fuerint  bona  libcra ,  queis   tis  >  non  ccnfctur  confcrri  in  dotcm  fe- 
cidem  vxori  poHct  fatisficri  ,pofle  bona  cundo  marito ,  quando  nihil  exprcisi 
fideicommiflb  fuppofita  alicnari  tra-   nStumcdjvndk mcritb .JUxandcr  inconf. 
duqt  comrounitcr  iuris  intcrprctes  ex    iM..fo<.i.'j;/o/.7.  dicit,quodlcgatum,6c 
tcxtu  in  oHth.res  qnx  C.cmmunia  iel^tf^  CMifefiio  <totis  reccpca;  non  probec  do- 
fcd  ,an  idcm  dicendum  fit  dedote  con-   tcm  datam ,  &  i4eoopilseftalit^con< 
fciiaU)(^uando non  funt  alia  bona  libc-    ila  rc  dc  dcbito . 
M  nuriu^ueis  fatisfieri  polsit  vxori>iiM      Confirmatur  ciijs,  quae  docct  Borrf- 
llicimus,quod  fidcicommiflari j  non  pof-   lus  canf.  1 9.  num,  1 8. ,  quod ,  fi  in  compu- 
lintobligjiri  ad  alienationcm  bonorum   utiouc  falcidi^  dctrahcndum  pnmo  vc^ 
MeiCQniiniAitwnincafifuii,  inquibus  niat »  aUenum,amen  non  deducatuc 
ncc  crcdjtorcs  pcr  confcfsioncm  mariti  vxoiris  dos ,  quac  foluro  conftct  pcr  con- 
laeduntur  ia  fuis  iuribus ,  fcd  poffunt  fefsioncm  mariti  inteftomcntQi  exqut- 
opponcre  cineptMMem  non  numcratae  hus  eruitur  1  quod  folum  ilU  confcfsia 
pecunix,  quam  ctiam  ipfi  fideicommif-  tcneat  in  vim  lc^ati, non in  vim  dcbiti  a 
larij  pofTunt  opponcrc  >  non  teneantur  carteroqui ,  &  ipfaquo^uc  effcc  dctra^ 
detritpcntumpatiinllCMMs^adqusfunt  tienda . 

VOCati;  quod  fic  Scd,  quiddiccndumcft,  fi  aliundi 

Probatur,qua  fideicommiffariusvo-   conflarct  talcm  confcfsionem  in  tcfia- 
catus  ad  bona  fidcicommilio  fuppofita   mcntonon&^lam  cifcanirao  donaiidi, 
HjffQK-  conuNitatur  canquamcicditQr>&ma-  rcdfubrpcfttcucaenumeraciooisjtuiu; 
aMma  ius  lus habet  in  ulii bonis ,  ac habeant  dicendumeft,quodhasredesmaritipor- 
coropii-   alij  crcditorcsmaritiin  ordinc  adipfius   fcnt  intra  tcmpora  a  iurc  p^xfinita  op- 
catur r.tn  bona »  fiquidcm talia bona cx oKntc te-  ponere  qucrdam non aumeratsepccu-  3^ 
VwnaL.    ftatoris  font eidcm  alligata ,  crgo  in  iis  niaB ,  &  ficdudere  aftionem^inem^  5- 
crc^iuoc  Qjj^nibus  cjfibus ,  in  quibus  confcfsio   vxoris,  &r  pcr  conicqucnsctiam  intcn- j^coikr" 
dotis  rcccpta;  non  nocct  crcdicoribus   tioncm  fccundi  marici ;  Si  vcr6  fuppo-  confefll» 
mariti* ncc nocerepocerit fidcicomniiC>  nas»quod non opponcncibus  haBreoJDUs  nem fae~ 
larioqU04dbonaniqeiC00UttifliEkfupp(>-   primi  m.;rtci  dctundi  vxoripfa  confe- tam  dS» 
iita  .  cuta  fitillaradotemj  vclplenumiusad 

2        Et  quibus  omnibus  ex  aduer/b  p(>*  ipfam ;  tunc  iuxta  fupcriusdi&a  diccn- 

teft  dcduci ,  quod  inijscafibus,  inqui-  dum  crit,probabiliuscfse,quodillados  „,0  do-* 
In  «n-  bus  talis  confcfsio  prajiudicat  crcdito-  intclligatur  repetitafccundomarito,  fi  naJi,  fci 
Qmbus'^  ribus,  intclligatur ctiam  prasiudicarej  nliudexprcfsinonfuerit  a^lum.  RaQoTub  fpe.- 
nocet  cre  MdcomimdArlolioUndus^  rjUecm/.S'^.  cx  codcducitur,  quia  iri  fauorcm  vxo-  numer^- 
ditori-  »«.42,.,  Sfortta  Qddm  de  fideicommif.  q.  4^  ris , &  in  prxiudiaum  Jia:rcdum  primi 
btutnxree  mm.ii4^iaamnjlKgi^Ba$kitr&.^  inariti,quandononcftoppQfiinexoep- jj^^^ 
fidac6-   iatec.  10.  uum.xz^.  tio  non  numcratae  pecuni*  incra  tem-  m.inti 

■*^**"J'^     AssBRTio  X.  Dos  praccisc  conii:fsau  pora  a  iurcprafinita,ilU  confefsio  doti^  cxciper^ 
a  primo  martca « quando  non  oonftac ,  pioliat  numcraxionem  pcr  fuperitislatfe 
2       fca  noii  probatur  eius  numeracio ,  feu   commcndauA habcturex  difpofiuone 
mJz^     fuiutio ,  uon  incelligicur  repeciu  fccun-   iuris  pcrind^ ,  ac  fi  cfsct  vcra ,  &  rcalis 
^g^l  dihpaeapat ,  fi  «omflbBt;  iblum  pcr  con-  dos  ,  ergo  cx  d  ii  pofidone  einfdcm  iunt 
pnmo     fcfsioncm  primi  mariti  £iilam  m  tcfia-   inl.dotetn^&  l.'Diimtff.tkhir.doe.,iattl' 
prxcisc  ,  mcnto  .Alexttndcrconf.ixx.mim.^.vol.y.,   ligitur  repetiufccundo  marico,qtian- - 
nonintel  Cephjius  conj. 101, nifM.i6.t  Thmiciia  de    doaliudcxprcfscnoneftaftUffl;  Nequc 
ligicur     lucrodotisglof.\Q.num.j;%.f  BmUm  tmif,  obcfsepotdt,fiafseratur,quoddosqiii-       *  *' 
f^^na^    ip.iM(M.i8.,  lt(pdt«/./4fliflMMr.^o.  C.(£r   dcmabvxore  primoiuaritoconfiituui 
ficonftec  /'■^'•"^'"«iP^» 'l**'* RomanadeciJ.  izr . n.5.   intclligatur  fecundo  rcpetita  ,  non  au- 
Iblfi  per    fiifp*rt.%,  niiwnr.apud  loojmemUtt-   tcm  dos,  quaenon  fuent  primo marico 
tonhi-   gehim  Biij^iiimdei0tet,io.HH.io(>.rq\tvn  ^vxoreconftituta,  fcd  aprimomarito 
fionem    camca  RotxdedjGOnenxinineQGodMK   confiitua  vxori,hxccccninnonincclli- 


PjA"^' iion  inuenio.  gitur  rcpcciu  fccuodoca  proportiopaii 

teitiaKa    RadoexendQdncitnr,qiltaconfefiii>  rationc,quapkriquedooenc«quodan9r 

'        docis fadaama.ritointcftaincnto,i^uan-  mcntum  dotis  faftura  ab  vxorc  primo 

doaiiundcnQncQrutdenumciatione,  marito  vcniat  cum  ipfa  doce  fccundo 

<wfetug  feftt  nnimft  doiiaAdi  pcr  ea «  inriio  i  artLaiucm  augmcncum  dcitii 
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fa^um  eidcra  vxori  a  primo  raarito . 
'HaUaconf.7l.n«m.t.,& fi'}'J.,  Stephartus 
Crahwusdifcepr.for.c.ijL.mm.xi. ,  Swr- 
ius  coijf,\<^h.iMm.xo.,&  feqq, ,  Non,in- 
quam,  obcfsepotcft,quia in primisin-, 
hac  hypochcfi  dos  ilU  non  fupponitur 
conftituti  aprimomarito,  fcUhabctur 
prodocenumerata  abvxorc,cum  ill^ 
contcfsiocorroborata  pcr  illum  traftum 
tcinporis  in  fauorcm  vxorisprobet  nu- 
mcucioncm ,  Dcindc  id,  quod  dicitur 
dc  augmcnto  docis  fadlo  per  primuni~i 
marituinvxorinonita  vcrum  cfl ,  quin 
abalijscontrarium,  &  non  Hnc  valido 
fundamcntQfuilincatur,proutfuftinent 
HondcdeMsconf.^%,  num,  \o, ,  &  laamics 
yAngclus  Boffms  dc  dotcc.%.  num,  174.. ,  & 
noscuam  fupra  fuftinuimus  fub  hoc  eo- 
demticprjtnot.Xl^I.afiert.  ■uerf.nihila- 
minm ;«  finc,  &  in  prohatione  tertigpartis  , 
ad  quxvosrcinicio. 

AssERTio  XI.  Confcfliodotis  rcceptac 
prjcccdcntc  ciufdcm  dotis  prQmifTionej 
faiiaainaritobinnubo  probabiliuspro- 
bat  numcrationcm,&  nocct  filijsprioris 
matrimonij  ciufdcm  mariti  FontimeUa.de 
paStsHupt.  14.  ^lof.  vnicapai-t.  i .  nu. 
58.,  loam;es  .Angclus  Bojjiui  traB.  dc  dote 
c.io.n«m.i8$.,  ^/nio»  in  conf.^o.  pcrto- 
tum  ,  ^ntoniusFabcr  lib.^.Cod.  tit.  5,  de 
fecundis  nuptijs  dcfin.^, 

Katio  cx  fupcrius  di^is  dcducitur, 
quia  confcifvo  facla  pcr  roaritum  fimpli- 
citer  dc  docc  rcccpta  prsccdcntc  eiul- 
dcm  docis  promilfione  probat  ciufdcra 
dotis  numerationcm  in  fauorcm  vxoris, 
&  excludit  quamcunquc  cxccptioncm 
nonnumcratiE  pecuni«,crgo  eciam  prc- 
ccdencc  cadcm  proraidionc  confcillo 
fubfequcns  dccadcmfafta  pcrmaricura 
binnubum  plenc  probabic ,  &cxcludet 
exccpcioncm  &c.  naacccnim  qualitas 
binnubi)  in  codcm  marito  vidctur  pofle 
minucrc  difpofitioncm  /.  m  contraQious 
fed  quonism  Q.  de  non  numer.  pccun. ;  N c- 
quc  dicas,prscfumi  in  hac  hypothcfi  il- 
lam  confcilioncm  clTe  fraudulcntam  ju 
damnum  tiljorum  prioris  matrimonij 
cxnimiaaffcftionc  mariti  binnubi  erga 
fccundam  vxorcm ;  contraciiira  inipu- 
gnaberis,quU  iuranon  prxfumuntma- 
loftm  aHct^tionem  ,  6c  pcrconfcqucns  , 
ncc  nuiorcm  fraudis  fulpicioncm  mari- 
ticrgafccundam  vxorcm  ,  acerga  pri- 
inam,ergo,fi  inconfcirionc  dotisTcccpt^ 
aprim.1  viore  prxccdcnieciufdcm  pro- 
miirione  mra  non  praeiumuntpro  fiau- 
dc,  icd  pro  vera  numcrationc/:tiam  in 
confcilionc  facka.dc  dotc  rcccpta  a  fc- 
cunda  vxorc  prxuia  eiuldcm  promiisio- 
ncprxfumerc  dcbcntnon  pro  fraude, 
&d  pro  numcrauunc  mixime  acccdcn- 


tc  noua  conicdlura  affcftionls  in  Patre 
crga  filios  prioris  matrimonij ,  quae  po- 
tius  rctrahcrcta  confcfsionc  ,  quam  in- 
duccrct  ad  UUm,  fi  numeracio  non  cITct 
fafta  . 

Maior  dif^cultas  in  praefcntt  cric  in 
concjlianda  hac  noftra  airertione  cun) 
difpofitionciuris/n/.^<tf  ediSali  C. defe- 
cundis  nupt.,  vbi difponitur,  quodmari- 
tus  binnubus  non  pofsit  plus  donare^ 
Noucroe  >  quam  vni  filiorum  prioris 
matrimonijjcui  minus  tribuit,adcoque 
ncc  pofsit  connteri  in  alio  contra<^u  rc- 
ccpjflc )  cumde  iurc  prohibitus  donare 
non  pofsit  coniiteri  in  aliocontradu,ni(i 
aliund<i  conftctdc  rcccptionc  Crefentius 
de  confef.  decif,  x.alias  198.,  Rota  Romant 
in  rccolicfi.  per  Farinacium  in  vlt  .vol  .decij. 
ixx.num.  j.  fccus  facilis  via  aperirctur 
firaudibus  in  damnum  filiorum  priorit 
matrimpnij,  cum  etcnim  prohibcatur 
maritusbinnubus  plus  confcrrc  vxori » 
quam  dcdcric  vni  cx  filijs  prioris  nutri- 
monij ,  cui  miniis  tribuit  ,fi  inccndcrcC 
plus  conferre  in  fraudcm  legis,confitc- 
rctur  rcccpiflcSed  facili  ncgotio  polTu- 
mus  ad  haec  refpondcrc  aflerentes  iura  ^7 
in  illa  hypothefi  praccedcntis  promifsio-  Qopmo- 
nis  non  pratfumcrc  pto  donacione ,  fcd  ^° 
pro  vera  numcratione  ,  adc6quc  ,  ncc 
ulcm  confefsionera  aducrfari  difpofi-  ^^^7 
tioni  tcxtus  inl.bacediSali  £.  dcfecundis  iJuttdi^ 
n«ipr^>,quf  cantumprohibctdonationcs 
non  ca,  qu£B  fpccicm  habcnt  donationis, 
fcu  prjclumuntur  pro  donatione ,  ncc 
fraus  in  dubio  priefumitur  pcr  tcxtura 
/»  /.  quoties  §.  quidoloff.  deprobat.  Quod, 
fi  dicas,quod,  cum  vcrfcmur  intcr  pcr- 
fona&iulpc^s,pQfsimus  lcgitimc  pr^fu- 
merc  pro  fraude  ;  ftatim  dicam  cum_. 
Fotttanella  de  paB.  nupt.  cloMf.  14.  glofeL» 
vnica  p.  I .  mpn .  J  j . ,  CJr  cum  loannc  .Angelo 
Bu/fto  dedoted.c.  \o.nu.  165.  /«/»».,  quod 
hac  racionc  omncs  contrai^kus  inici  mter 
maricum  binnubum ,  &c  vxorem  cflenc 
fufpc^U  ,quinimm6  praccis^  intcr  mari- 
tum ,  &  vxorcm ,  &  fic  ctiam  confcflio 
dotis  rcceptJe  pr«uia  ciufdem  dotis  pro- 
miilijonc  conftancc  matrimonio  fa£U  a 
maritQctiamnobinnubociret  fufpc^la, 
tanquam  £i<2a  in  firaudcm  donationis 
inicr  virum,  &  vxorcm,  quam  tamcn_. 
fufpicioncm  rcfpuit  tcxcus  in  d.  l.  incon- 
trafiibus  §,fed  quviiam  C  .de  non  nian.pectin.t 
ncc  aliquidncgotijfaceflit ,  quQclmari- 
tus  fucric  binnubus  ,  quandoquidcm^ 
illa  qualicas  non  addjt  aljquid  fufpi- 
cionis  ad  tollcndam  pr<efumpcioaem_t 
numcrationis . 

AssBRTio  Xlf.  Si  confieifio  dc  dotc_» 
recepta  fa^a  fucrit  pcr  maritum  aatc 
ciufdcmdotis  promiiiioaaQ,qua:  camcA 
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immcdiatc  ,  &  incontincnti  fuerit  fub-  credit. ,  quod  latius  etiam  probat  idcm' 
gg  fccuta  fiuc  in  eodem  Jnftrumcnto  con-  MeimhiMsdeprg/simptMl>.6^^tfiimpt. 10., 
Iji^KijC  ftffieois,  fiud  inalio,ccnfetur  confcfTio  ergOyCumpofitafueritccmfelsioperma- 
ilofubfe-  i«iila  caufa  illius  promiifionis  ,  fi  vcro  ritum ,  &  immcdiatc  promifsio  fucrit 
ciita  m-  promiflio  fublccuu  fueritcx  intcruallo  fubfccuta,cen(cnda  crit  confefsio  pofita 
coiitinc-  ad  candem  confeiliofiem»  oonfeflSo  cen-  jntiiltu,  &  caufa  eiufdem  promifsionis, 
ti  adco-  fcturfad.irubrpcfuturscnumcnitionis.  quaproptercafccutaeritpofitum  id,ad 
LMdoMUus  Maro  in  conf.  60.  nu.  i6.,McbO'  quod  fa^a  cft,  adeoq;  &c.  Ncque  hic 
"jj^  ehiuie  frtefiimft.lib.  j.prafumpt.x.  im,  audicndus  c(!BaW«/«/.f<!X"wn«.  15.  C 
Onluie  po.f  Mariticj  dc  tacit. ,  &  ambig.  conuent.  depa^t. ,  &  in  l.penult.  §.fi  rtiulier  f.foiut. 
«dcMi.  lib.ii.ttt.xo.nM)n.6.,Fontan^ladepa3.  Jw.im»i.,  dum  afferit  confcfsioncm,  cui 
WfcnJ  ,  lupt.eUmf.  i4..gUif.'vnicapart.i,nM.7.,&  immcdiatc  fubfcquitur  promifsio,  cea- 
10,,  hannes  7{cHiflinus  in  filuanupt.  lib.  i.  fcri  fimulatam,&  fraudukntam  ;  Non, 
W.  75.,  gui  etiam  attcftatur  fc  ita  obti-  inquam,  audicndus  eft,  quia,  vt  notat 
aaitfc  Medioiani  in  Regio  Scnatu  in^  Fontanclla  d. part.  x.  n».  10.  Baldas  ctica 
quada  ciufa,/oj«w/  .Angelm  BofitutraS,  hoc  didlum  cft  communitfcr  rcprobattis, 
iedoted.c.  10. w«.  167.  cumrationcilliusfimultatis,  fcuproxi- 

Hzc aflcrcio  ad  cum  efieftum  pofita    mitatisa£luum  vnu;  propter  altcrum-i 
cft ,  vt  dignofcatur  ,  quandonam  poflit    ccnfeaturpofitus,&:  licconfcfsiopropter 
opponiexccptiononnumeratf  pccunic,    promifsioncm  iuxia  nocata  iHlferrete»» 
quando  ptomiflk»  fttbfccuta  cft  ad  ooii-    tionem  (^.dc  vfmr. 
.  fcflioncmjcumctcnim  dixerimus,quod,       Circa  hanc  primam  partem  j  qnan- 
quando  promiilio  incontincnti  fubfccu-    tumuis  in  dcclarationeaflerdonis  dixe- 
Ad  que  taeft,intclligJturconiclfio£iaacaii&»  rimus,iIlamconfie(sioncm,cuiimmedia- 
cfleOum  fi:u  habito  refpcAu  ad  illam  promidSo-    t^  rublecatacftpromi6io,aoaadminecc 
infticoi-  nem ,  quae  mox  pofita  fuic ,  vtdemur    cxccptioaem  flon  numeratae  pccdntje, 
•  JJ^JS^   etiam  dixiirc ,  quod  illa  coiifcirio  norij    excitat  tamen  di/ficultatcm  non  modi- 

^ittttio  -        fjt^  futurae  numcrationis»    cam  TauUude  Ct^ro  inl.peault.$.ft  vir  Nononl*' 

&d fuh  f  pc  promiffionts , qua  propterea  jf./UiKr.  matrim.  rolens ,  quod  per  bt  dnfaia' 

fecata  implcta  dicitur  caufa ,  ob  quam    promifsioncm  ,  quas  fubfcquitur,non-j  excitaCi, 
fl€U  dt,  vndc  maritus  in  ca  hypothcfi    amittat  maritus,  qui  prius  confciius  cQ. 
cenletur  accep^fle  illam  promiffionem    recepiiTc,  iusad  cxciptcndura,  quod  fibi 

Srofolutionc,  fcu ,  vt  loquitur  A/.r«r/fj  comiKtcbataducrfusconfcfsionCjquam 
t  tacit.,  &  ambig. conuetu.Ub.  1 1 . tit.  lo,    rcnufcrat ,  ^uia  iJla  promifsio  potius 
1M. J5 .  nomcn  promiiTor»  In  iblutum ;    illam  cbnfUsionem  rol}orat,quam  infir- 
^  Uc  (nhduM  F ont. tnella dc  paB.tmpt.d.    mcc ,  cuni  probct  numcrationcm  pro 
lUwf.  iA.part.  i.n.j.,  &  lomues  ^ugeUu    tcmporcconfcfsionisnon  fuiilcpoiicam; 
A|pKf  4.  e.  10.  iw.  itf^.  mfitt.  f  quod  ffla«    vnde  in  prxfcnti  duo  nobis  occnmuie 
ritusnonpoiTitampliusopponcreexccp-    ex  profclfo  examinanda .  Primum,an 
tioncm pccunix  non numcratse ,  quia_»    vcrc  in  hac  fuppoifitionc  compctac  raa- 
implcta  cft  caufa  promiflionis,  quod    ritotaiii^xoeplio.  Secundo,  cx  fuppo» 
probat  Boflius  cx  l.  fin.f  &  auth.fcqucnti    fitionc,quod  non compctat^pofsitaliqui 
C.dedote  caut.  non  rmmerat.  Cum  vero    ratione  fc  munirc  aducrlus  vxorcm^, 
dixerimus, quod,qunndoproniifiiocx    agentcm ad coniecuuonem illius  dotis 
iatcrualiofubfccutacftadcotcfsioncm ,    ad  exdudendam  illius  aftioaem  ,  9t 
iiitcUigatur  facu  liia  confcfsio  fub  fpc  quomodo. 

fucurae  numcrationis,tuiic  videmurd»*      Ad  pcumim  aftctcndum  cft  reuera 

xiflc,non  cxcludi  cxccptioncrn  non  nu-    non  compcterc  marito  illam  cxccptio- 
mei^ts  pccuni«e,cum  confefsio  ordina-    ncm  Fontancila  depaB.  nupt.  clauf.  \  4.  ^/0/.     g  p 
ta  fueric  ad  eandem  imiiierationcm.,,    vnicap  jrt.  a.  Wi.  1 1 .,  loamies  .Angelus^Bof-  Qiiamf* 
qux  pofita  non  c(l ,  quinimm6  ex  eo ,    ftusdc  dote c.  10.  w«.  167.,  &  168.,  Meno-  promif. 
quod  ex  iatcruaiio  iccuu  fucrit  pro-    chiusde prd^fMmpt.Ub.j.prafumpt.iz.nu.  fio  im- 
niifsio,argaitur»quodnuiiieiati6iKm^    8<$.  Ratio  ex  prxccdcntir  diais  (kdu- 
fuerit  fa.:ta .  citur ,  quia ,  cum  hdx  fticrit  conklsio  ^ 

Ratio priuKc  partis  cft,  quia,  quando    fub  rcfpeiku^feu  caufa  promifsionis,  non  cdiWBew 
A^Iqs  vnus  aftus  immcdiat^  pofitus  cft  poft    autcm  futurs  numerationis  habiu  ca-  nem,aui- 
imiqiiiiitT  altcrumccnsccurduoaAuscorrdpc^-    dempromifsioneiam  impleu  eftcaufa,  ritusi 
politi  ui,vtprobatA/e»oc/;//itfJe/>r<ryi<w/>r./i&.;.    &  acccpcacumeftnomen  promiflbris  in  powjt 
cenfcn-  prxfitmpt.  ii.  rw.  87.,& pro  hocallcgat    folutum,crgo  nonpoccricampliusma'- 
rur cor.  jg^ciuiii^  ^  Rotnanum ,  fciltcct ,  quod    ritus  cxcipcrc  dc  pecunia  non  numeia- 
fi,^'    vnus  caufa  altcrius' fberit  poiitus  per  ta;necoDftantca,quaBexaduerfhaft- 
tcxtum  M  Lfi.vaari  §.vU,  f,de  frM,   nmtar  kC^renft  in  d.  l.pemd,f.fi  ^  >  'K^. 

Aa  a  £ 


> 
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f.ffHtU,  mturimm.',  quia>  vt  benc  notat  cepttoni nonimiiieratx  pecuniae, atquQ 

foiif-jnpW*j/of.f*r,  ji«.ii.,ca  proccdunt  ioiiocconrcntiuntcominunit^r DD.  ^ 

dumtaxat ,  quarido^ principtononfuii;  Scd  quid  fentiendum  fit ,  fi  illa^ttH 

cogitacumdc  promi:' i  mi:,  il  i  iU.irccu-  mifbio  incomiiKnti  poft  confcrsionem^ 

u tuitex interualio, ijina  iuncfuppQ-  maritidedotereccpta fa^fueric  iiuC  - 

niturfeilafubfpcfutuiL  nuinerationis,  aper(bnaconiunf^a,quaBnontciKbatftir  y  , 

aducrfus  quam  conccdiaircxceptio,  dotare ,  fiuc  ..h  l  vtr.inja  ?  Inhoccafu  ''H*^ 

.  AdfecundumdiceQduoiQU^avaritun)  abrolutc  fenuo,  maritum  non  pofsc  op- ^jHl^ 

polle  fe  mnnire  adueefittliauidem  vso-  ponere  evcepdonem  non  nnnierata:  pcr  cofeiTio. 

rcm  agcntcm  ad  cooAmktiaQcm  illius  cunia:,  ncc  p  j''"^^  cludcrcaftiopemvxo-  necn  fac- 

dotis  promiiia5,ncc  tencricandcmfol-  ris  agcntis adciufdem dotiscoafccutio- ca  fuenc 

Poceft  ta  ygj^   Caftrenfts  in  rf,  /.  pemdt.    /5  vir  ff.  ncm , vcl  conmtinaritum ,  fi  mattjmo- 

ritos^^  /oi'.'<f.  mjtrimon. ,  Tnrpm-^uiis  in  l.  x.  §.  /:  iiium  cx  ciufa  fucrit  difsolutum  co  vi-  • 


relolii 
ciooe , 


m^iqjra   creditumaum.xp.ff.ficfrt.pet.f  ^AatotiiHs  ucntc ,  vel  contra  hxrcdcs,ii  ip<<^  qax  .„ 

adiierfns  F«kr  M.  5./^*  «f^n^^  8. ,  FoiH  mortuus  fiierit .  JmtAainl.  pentUt. i.fi  vir  teneba. 

vxorem  ,  rr/jcH.idcp.j^T.  nupt.  cl.mf,  14.  ^lof.  z-mc.i  ff^.folut.matrim.,  Capiciusdecif  i8j.».8.,  turdot.i- 

&  naii_4  ^4rf.x.>M<.io.,(^uictiamrcicrtcirca  rcj^j  Mcnocbiusdeprjcfmpt.Ub.^.prxfitmpt.xr.  re,m.iri- 

¥H«a«^   prxfentcmdecifionemSen^tV^CathalQ-  iw.pcl^rtrjw  Jljrto/iiu/.  '"^  jT^™ 

ni.cdic^.  Noucmbris  1571.  rcfcrcncc  inH>::,6-  fcqq.  If.folHt.mxtrim.yFcichiiKus  ^^^^^ 

ScnatorcSabatcr  incauta  nobUis  Anto-  contrancrf.  turis  lib.  8.  c.  74.  yerf.  in  bac  ^cepciq 

nij  Cafas  contra  Mariannam  Augcrri ,  igitur,  FontaneUaiepaS.ntft.  d.  tUmf.i^  nem. 

c\ux  dccifl:)  ccrtc  cll  in  ccnnini';  tcnni-  ^r!„f.  "jnic.x  pjtrt.  z.  nu.  5.,  loJimrs  ^An^elus 

nantibus,Nccdiiricili.scilprobatiopr^--  Hojfins  de dotec. 10,  nn.  170.  R  uioprmia: 

(emb  rdblutionis  ,quandoquid(  xquu  partis  dcducitur  ex  ijs ,  q  uo:  didta  func 

non  cf>,  vt  vxor  po  si:  =  f[vj:crc  id,  i]L!Md  111  pi  ima  partc  allcrtioni;.  Quo.id  fc- 

noalbhiiL,cuin  cci.i;n  cidcm  ojlici  ccx-  tuiidaiu  liccutncitur  ,quia  illa  promif- 

Rntinne;  iyx%inl.d»lofacit%.ff.dedol. mai.exccpt. ;  fio  fa^a  ab  extranco  habctur  pro  vcra, 

reioh/^'^  ha;c  potifsimum  procedunt  ,  qu.indo  Okrc.ili  tblutioacdoc;s& ncc]uoti.imo- 

ipfa  vxor  incontincnti  poftconlc.  Ufiicni  du  pcr  dclcgationcm  iliiu»  piomifiio- 

martci  facit  illamproinifsioncni,ncc  po-  nis  credicuni  dotis  ttaUtsfUMim  fliit  y 
tcft  dici ,  quod  pcr  candcm  mulicrcm.j<  ^&  nouatum  in  aliam  caufiun  promif- 
pofsit  opponijfaftam  fuilse  ddc^tionC  "^fonis  ,  quce  promifsio  cadtc  in  folu- 

dcf>l-)lii4atioiic,non  inquam,  dici  potcll,  tum  doii^- ,  ficut  cadit  dclcgatio  dcbi-  u  ttmtm 

quia  ,  cum  illa  obiigatio ,  dc  qua  facta  toris  mulicris  arg.  1.  qujmuis  §,  iwrf »"-  Terai 

eft  delegatio,fctcneat  ex  parte  eiufdem  dtanff.admieian.,&l.  iur.ab  ce  ff.de  inre  fiimMiJi^ 

nntlscnsdolo  aE^.  rct  pctcndo  ill.im  <lo-  dot.,  atque  liccxprcfsi  fcntiant  CigvolHs  tionedOs 

tem,  quam  cx  vi  iliiusobligationi^  ciict  in  l.x.mm.xo.  ff.de patl.intcr  empt.  ,Coa-  tts. 

ftatim  redditura  r.iceod.  tex.  in  t.dolofa-  rumasva-.  Ub.\.e.j.ntm.6.verf.ve>ttm  fi 

fic  .  Q_iiid  vcrb  diccndum  fi; ,  li  :inn  ipf.i  pofi,hM<ncs  .'in-iclusBoffius  dc  (!o:r  c.:p. 10. 

vxor,  icd  Fatercmfdcincomcncnii  poll  mm.  ijo ,  c"  >:iiin.  171.,  crgo  vxor  viique 

cofefsionemfeccritillam  pronufsioncm;  poccritagcrc  ailuci  fusinaritumadcon- 

diflin{;ucnduni  ciic  (.xilli;nr)  ,  vc!  folus  iccuiioncui  liiius  dotis  ;  ncc  in  hachy- 

Vaier  mcontinentifccitiliamp,  )inif'sio-  pothcli  potcrit  obelVcdoliraali  cxccpiio 

nem,velPaterfimulcumlilia;  c,;  u:  ta  pcvtt:xiuminl.doloftffit8.f.dedoltmitU 

vrriimquc  mcmbrum  diftindtionis  fcn-  CMcpt.,  Non  ,  intni.iin  ,  potcrit  obcin^L--, 

tiendum  cft  ,  non  pol"'-^  pcci  h  marito  quia  ipfc  maritus  non  habcc  ius  :iducr- 

^otcm  iUam  promiis-un,pro»itconftan-  fus  vxorem  cxigcndi  proiniisum  ,  cum 

tcr  afscrunt  FmtanclU  dc  u.i!!.  r.aiit .  loc^  cius  obligatiotransfu:.i  fuciit  in  iil.un^, 

cif . num. Joanncs ^ngriui  Lojjius  de  promtlloris ,  viidc  non  pocclt  dici,quod 

^        4omf.<.  to.fHM».  169.  Ratiocfl,quia^  dolomalopetacid,quodftatimeftredo 

;v?tiodcdotcrcpctci!d,i  cbmuniscilP.i-  ditura  .  . 
tri ,  6:  rilix  Dcr  tcxium  in  i.  i.  §.  quodfi       An  vcru  maritus  poiVit  cludcrc  adtio-  OS' 

«n  Tatris  ff.  /flfar.  matrimm. ,  ^dedqn^  ncm  v  xoris  agcntis  aduerfus  ^ipTum.  J',t  "nu?* 
non  miniis  filicE,  quam  Patn  .igcnti  po-        \]].\m  dotis  promilTae  acccptationcm  ««(fcclii- 

tcritopponic;vccpuodolinuli  f.v^.;)9w  ccdcndo  cidcin  vxori  aftioncs ,  i]u,is  ^jere  ac- 

facit ff.de dol.mal,c3(cept.       ^  habetaduerfuspromiirorcm  cxtiancu  ■>  tionem 

Ratio  fccundaepartiscn  eo  dcduci-  DD.inuenio  intcr  fc  diuifos .  Baldus  vxons 

Rationei  turr,  quia,cuin  iHapffOmifsiofactatuc-  in  d.f.penult.§.fi  mulier  ff.folut.matrtm.,  ^'^"^^ 

IMo  fe-   ritexintcruallojconfcfsiononintclligi-  c~  ibi  .Ai^elus  ,  qui  hoc  ciiam  alferit 

cundi     jy,.  fjjT^j  refpcaiu^:  ad  ipfam ,  icd  ad  <VTri45.alfcruni,maritum  poflcvtiquc  "(.rfus' 

p.irrc af-  jmuiam numcrationem, crgo cadcm..  cludcrcaikioncmvxorisccdcndocidcui  pronuf-. 

^tiooe  ooiipofita  IbcuscriiL  ct-Jt  aftioqq ^hct aduerf" ^  promif.  fenv^* 
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(brem,ad  quodpluribusrationibus  mo-  dotis  non  (olutx,  &  haercdcs  mariticc- 
uentur  j  primo,  quia  tcraporc  promif-  dcndo  acTrioncs  contra  promiliorcm  li- 
(ionis  non  ell  ius  pcrfet^iquxficum  ipd  bcrari .  Rationcm  huius  ipforum  didlt 
vxori,cum antc  lapfum  tcmpus  pr^fcri-  nuUam afsignent,  fed  tatum  fupponunt 
ptum  ad  opponendum  polTit  opponi  pro  indubitato :  Eam  tam;n  arbicror 
qucrcla  dotis  non  folut^ .  Secundo,quia  polTe  cfle,  vcl  quia  vxor  pr^fcns  promif- 
doccm  numeracio  facic ,  non  confcino  fioni,  &  eidcm  confcntiens prxlumitur 
per  textum  in  /,  i .  C.  dc  dote  cauta .  Ter-  acccptarc  candcm  promifsioncm ,  feu 
ti6,quia  roaritus  refUtuendo  id,  quod  nomen  promiiToris  canquam  propriam 
acccpit ,  rcftituit completc; ,  &  plan^,  doccm,  quod  propcerca  non  pocell  rcf- 
adeoqueiiberacuradcbito.Concrarium  puerc,  veiquia  ipfa  vidcicur  ipfum  in- 
tam^n  communius  docent,  ccdendo  fci^  duxiiTc, &  quodamodu  approbalTc ,  vd 
licec  huiufraodi  aAiones  non  liberari  k  acccfsifTc  cum  ipfo  ad  promifsionem_> . 
debito  docis,nec  polTe  corapellcre  vxorc  Nihilominus  cocrarium  approbac  Io.m- 
ad  illas  acceptandas  in  folucum .  loaa-     nes^ngelMs  BoJJiHs  traB.dc  dotc  d.  cip.io. 

iwfw.i7j. ,  cum  aliquibus  tamcnlimica- 
lionibus  fiftcndofcniper  inrcgulagcnc- 
raiiiquoKl  proraifsio  fubfcquens  incon- 
tincnci  ad  confcGioncm ,  fiue  iila  fafta 
fueric  a  pcrfona  coniun^ta ,  fiuc  ah  cx- 
tranca  cxcludat  cweptioncm  non  nu- 
meratac  pcunia;,  cum  maricus  acceptcc 
prodoccnomcn  illud  promifsoris,  hcc 
ribcret  cundcm  promiflorcm  pcr  ccfsio-' 
ncm  aftionum,nam  raaritus  in  fauorcm 
vxoris  acccptat  illam  promifsioncm ,  6c 

 ^  ,  fic  fatctur  rcccpifle  docem,&fc  obligac 

tum  ,  quod  habcbat  mantus  aduerfus     ad  illius  rcftitutioncm,  vndc  promifbio 
vxorcm nouacum  cft  in illam obligacio-     fubic  vicem  folutionis .  Vcriira  camcn_> 
ncm  promilfionis,  quam  firaplicitcr  ac-     cft  (  &  hec  cftlimicatio ,  qu.im  fpeciali-  ^6 
quifiuit  ipfc  maritus,vndi  ex  iUaobli-     tirapponicidcraBoisius)quod,ficadcm  Contr.i- 
g.itioncpromilforis  transfufa  in  maricu    mulicrcxfpcci.\lidifpQfitionc  teftamcn-  rium  fu- 
faitumeftjvcomnia  eiufdem  maricibo-    taria  fucccflcricci,qui  pro  iil.idocem_,  ft";»*"^ 
na  hypochccxuicica;  fuerinc  fubiciUin     promifit ,  fcu  fe  contlicuit  dcbitorcm_>  j*,  jf™"* 
tauorcm  ciufdcux  vxoris  j>cr  cextum  /«    illiusdocis,tunc  fi ipfa  agcrctaducrfu?  J^b^j, 
i.'i»:ic<i§.&  vc  pleiiius  (^.dc  rcivxf>r.a£l.f     maricum  ad  confccudoncm  illius  docis, 
crg6  maricus  tcncbicur  dotcm  vxori  rc-     poflcc  maritui  ccdcndo  cidem  mulieri 
ftitucrc ,  ncc  dcobligabirur  ccdcndo  ei-    aftioncs,  libcrari  a  dcbito  ciufdem  dotis 


ncsHeuixjtnus  in  filui  nitpt.Ub.x.  nmn.jo. 
vbi  certatur  ita  fuilTc  dccifum  in  Rcgio 
Mediolani  Scnatu  .  FontanelU  de  pa£i. 
nuptial.  d,  clanf.  14.  glof.  vnica  part.  %.n.^, 
vbircferc  ica  fuiiTc  rcfolucum  inScnacu 
Cathalonias .  Vetrus  BarbofaindJ.i  .part. 
6.  ntm.  55. ,  CS?"  fc(i(f.  ff.folut.  marrimoniOf 
loarmes  idngelus  Bo^ius  de  dote  d.  c.  10.  nu. 
171.,  vbi alios  innumcros allegat,qui- 
bus  tanquam  probabiliiis  fcncicncibus 
adhacrcoi  ncc  difficiliseftprobacioftan- 
tibus  prxmiilis  ,  quandoquidcm  credi- 
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dcm  attioncs  aduerius  promiflbrcm_  ; 
acqucitacommunitcrtcncntfcribcnccs, 
&  prxcipuc  Bartoliis  ,  faflrcnfis,  &  Im~ 
piola  in  d.l.pcn.^.fi\  ir  Q\  fohit. nutrimon. 
Ad  racioncs,qux  pro concraria  fcntcn- 
tia  aftcrcbantur  ,  refpondct  Jachineus 
(ontrou.  inris  lib.Z.d.  qucm  vo3 

confulitc,&facile  folui  poflunc  cxpr?- 
didtis . 

Moucntfblumaliquamditficulcaccm 
hic  DD.  an,  fi  poft  confcfsioiicin  promil- 
fio  abcxcraneo  facU  fucric  iiiconiincnci 
mulicrc  pritfcatc  ,  &:  ipli  promifsioni 
confcnticnti,illa  confcfsiocum  illapro- 
raifsionc  toUat  cxceptioncm  nonnumc- 
raut  pcciinia;,  &maricus,  fcu  cius  has- 
rcdcs  ccdcndo  ai^tioncs  mulicri  aduer- 
fus  promirtorcm  libcrcntur  adcbitodo- 


(^orneus  cwf.  i op.  ««m.  J , lib.^.,7{euixaim 
in  ftlua  nupt.  Ub,%.  nion.y^.  in  fin, ,  Meno- 
chtusdc  prafitmpt.  Ub.^.prsfitmpt.ix.  num. 
pj,,&:  raiio  cx  codcducitur,  quia_. 
vxor  iiunitcr  quxrcrct  amarico,  icuaS 
ciufdcm  hxrcdibus,quod  ipi'.i  tauquam 
hxres  promifloris  dcbercc  cidcm  ,  fcu 
ciidcm  immcdiate  rcfticucrc. 

Procompkraenco  corum,qux  iutflc- 
nus  actitau  funt  dcdotcconfcflata ,  & 
prxcipuc  quoad  ea.qux  fub  hac  vlrima 
alTcrcionc  diicufla  funt ,  hic  rcmanct 
cxaminandum  ,  an  li  raaritus  confclTus 
fucrit  fc  dotcra  ab  vxorc  rccepille,obli- 
gans  fc  ad  illius  rcfticutioncm  eucnicn- 
te  cafu  diflblucionis  macrimonij  ,  &; 
^cinde  inconcinenci  Soccr ,  fcu  Paccr 
vxoris  liuc  incodcm,fiuc  indiuerfoin- 


cis,  &  DD.plurirai  in  hanc  hypothcfi ,  ftrumenio  dotcpromifcrit,an,inquam, 

intcr  quos  FQutanella  de  paU.  nupttaUb.d.  fi eueniencccafu rcftitutionis,ancequain 

clauf.x^.glof.vnicapart.z.  num.  1 5.  ,qui  do6  proinilTa  fticrit  lbiuta,conucnutur 

etiam  allcrit  fcpro  indubicacohocccnc-  ab  vxore  inancus  ad  dotciu  rcftitucnda 

rc  ,  fuftincntulcm  confcfsioncm  cum  ccdcndo  ailiones  pofsic  liberari ,  aa.^ 

promilsionc  non  toljcrc  cxccptioncnxj  vcrb  pofsit  coinpclli  ad  doccm  ipfani_» 

rc- 


1^0 

rcftitucndjin  ^  Prima  fcntcnti.i  docct, 
<juod,fiuc  tucritPatcr,  q^ui  proinucnt, 
iiuc  cxtran£u$,  non  poistt  nurituscc- 
dcndo  aitioncs  vxori  contra  promirsorc 
qiiod  y  fi  libcrari  ab  oncrcrcltitutionis  dotis?<r- 
inarinis  m:^ams  in filua  tmpt.  lib.z.  nn.j)., Captilus 
coafefltu  dccif.iS}.  num.  8. ,  Mantica  de  tacit. ,  & 
5**'*  ambi^.  conuent.  lib.  1 1.  tit.xo.  miJ».  j^. , 
dotem  rc  p^chfncus  controu.  iwr.  lib.  8.  r.74. ,  iMrm- 
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polTc  compcllcrc  mirltumadrcftitucn- 
dam  dotcm,  ncc  libcrari  ccdcadoa^kiO" 
ncs  vxori  aducrfus  Patran  promiflbrt. 
Tcrtia  fcntcntia ,  quam  potifsimum  vi- 
dctur  lurtmcrc .AntoniMsFaber  lib.^.Cod. 
fi>.iO.  iefin.  8.  in  ipfu  dcfm. ,  &  in  fcolio 
num.  4 . ,  dr  cod.  [ib.<^.  tit.j.  defin.j^ . , & 
cod.  tit.-j.defin.i.  in  fcol.  iimi».i.  proccdit 
^^^^  Aibdiftinfticuie,  vcleccnimPater,qui 

ob^-puTs  cbiHsdcprxfimpt.lib.^.prxfumpt.ix.mtm.    incontincnti  promillt  poft  confcllioncm 


fi  at/  rc-  5».»  ci^^yj.i  Gafpar ointohiusThefaurus  in 
ftitutio-  annot.  ad  dccij,  1 1  z .  ^ntonij  Vatris ,  &  ra- 
nem  ,  Sc  tionem  q](  eo  dcfumunt ,  quod  fiuc  fuc- 
rit  Paicr  vxoris,qui  proniuiCjfiuc  cxtra- 
i**'"      neus  maritus  illam  promiliioncm  accc- 
^!^!!'^,!     ptando  faaus  cft  dcbitor  vxoris  dc  illa 
promif.  docc  ,  qux  plcnum  10$  acquiiiuit ,  &: 
Knr.non  hyporluc.iiu  tacitain  in  oninibus  bonis 
|xiaic  toA  eiufdcm  mariii  exvil.  vnica  §.fed  vt ple- 
»•  niis  C.  dereivxor,  aS.,  ficque  illa  pro- 
mitsio  ccdii;  inlblurum  dncis ,  crgo  non 
tkws*r  cftjcur  iplc  maritus  non  ccncacur  cuc- 
"  nientecafureftitutionisinamreftituere. 
*    Addit  vltcrius  in  condrmationciu  Cj/- 
fir  *4iU<»ii»s  Tbefaurus  loc.  cit. ,  q uod ,  fi 
res  atit6r  (e halKret,  ex  cnlpa  quoda 
modo  niariti  cogcrctur  vxor  rcmancrc 
iadotata,quaadoquidcmcum  virdiftu- 


mariti  cft  iolucndo ,  vcl  ooa  cft folucn-    2^  . , 
do;  fi  fitfolucndo,aircritpoflcniaritum  fpnj^J^ 
cogi ,  vcl  cius  hxrcdcs  ad  dotis  rcftitu-  qu.,(in,c- 
tioacm ,  cum  lit  habiturus  vtilem  rc-  ^1.1  «xpo 
grcdum  aducgrrusPatremi&iuxtahunc  ninir* 
(cnrum  dicit  proccdcrc  tcxtum  inl.  fi 
cxrraitcus  ff,  dc  lurc  dot, ;  fi  vcr6  non_» 
fucrit  folucndo ;  tunc  aifcrit,pcriculttm 
dotis  pcrtincre  ad  candcm  raulicrcni_., 
non  vcro  ad  ipfum  maricum  pcr  tcxtum 
exprcfl^um  in  d.  l.  fi  extraueus ,  &  fic  mZ" 
ritum ,  vcl  cius  hoercdcs  ccdcndo  a6lio- 
ncs  libcrari .  Rurfus  idem  Fabcr  diftin- 
guir,vcl  marit  )  .h.ibita  cft  iidesdedote, 
cjuateniis  confciius  fic  cam  rcccpiflei^  , 
icijuc  obligauerit  ad  illam  reftitucnda, 
i:i;K]uara  libi  ibluta,  vel  marito  non  cil 
iiabita  tiiic-s  ,•  fi  non  ;  proccdunt  ca  om- 


lcritdotcm  pctcre,quamcxvl talispro-  nia ,quce  dirta  funt  inpcima  diftinAio- 

mifsionis  durantc  matrimonio  potcrat  ne,ii  habita  fitfidcs;  tuncadhucdiftin- 

exigcrciconftitucuseft  incuipa,qui pro-  guici  vel  iapia  func  ccmpora  ad  oppo- 

ptcrca  dcbct  fibi  imputarc ,  quod  acoe-  ncndam  exceptionan  non  numemcaB 

pcaucric,&  folutioncm  non  quxucrit .  pccuni.c,  vcl  adbuc  lapia  non  (unt ;  fi 
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iiecundafenceutia  extremcpriinf  oppo- 
lica  docet,  quando  Patervxons>rcu  fo- 

ccrfuit  promilfor  incontincntipoftcon- 
fcfsionemmantijpolsic  idcmmaricuscc- 
dendo  yx^ri  aftiones  aducrTus  promif- 

fcircm  libcrari  ab  oncrc  rolucioms  dotis 
f^fiUusad  dccif^t^.affiuit  mtm.^.ttoar 


primum  aikracur  >  dKic,quod  maritus> 
vd  dus  haeredes  teneantur  dotem  (bl- 

Ucrc ,  ncc  libcrcntur  pcr  ccilioiicm  ac- 
tionuffl  >  perindc  ac  li  promiilor  ciicc 
exiraneus  pertextuai  m  l.trfr.  esim  mb, 

fvq.  C.  dc  dote  ca!i:.t ;  fi  adhuc  tcmpora_j 
prstinita  ad  opponcuduin  lapia  noa^ 


Sccentu  f rfp pjfi^. ««/'f.  clajif.x^.^lof.vmtL»    iint;  tuncait,quod,fiPatcrnon  fitfol 

"   ■  ucndo,  maricus,  fcu  cius  hxrcdes non 

poilinc  compelli  ad  dotcm  rcftituenda, 
led  cedendo  adtioncs  libcrcntur ;  fi  vcrb 
fint  rolucndo,po(fintcompcl!i ,  cum  fa- 
cilcm  habeant  rcgrciruni  ad  ditlcrcntia 
quando  cxtrancus  cft  promiflor,  quia_i 
tunc  maritus,  fcu  cius  hoircdcs  abfolu- 


yiaexpo.  ^Autontus  t aber  itb.^.  Cod.  tit. 10.  dcfin.S. 
Htipfa  defin. ,  &  in  fidioimm.  4.  CQgno- 

fccntcs  in  hoc  difcrimcn  intcr  Pacrcm_. 
vxoris,qUAudo  jpfc  promilit  poit  con- 
fB&kmem  mariti  mconciiienti ,  &  inter 

«trancmnpromillorcm ,  atquc  h.-ec  vi 


dCiftUrcohatrcrc  cumijs^quxnosiupra  tcpoiiunt  compcUi  ad  rciluucndam., 
dixitttmflA  biietadem  aficrt.  ii.  pofi  pr<^-   doiem,  fiue  pronBiflfiar  fit  foluendo>fitte 


batioaem  frUM  fmis  in  refolutionc  fcL  nndi 
diAii  ibi  exeitm  >  quod  fcilicct  quando 


non 


Patcr  ipfc  promifit  vel  pcr  fc  Ibl  ura,  vcl 
iimul  cum  filia,  maritus  aducrfus  vxo- 
rcm,  vcl  Patrcm  ipfiusfofsit  fc  munir^ 
cum  ifti  ncqucuit  abcodcm  raarito  jpc*' 
««rionei  «rc  rdHtucioncmdotis,quanw»niol- 
JJSac  uci  un: ,  in  quoconcordai  ctiam  loamics 
Soinda  jingelus  Beffius  d.  c.  io.  uh.  1  quamuis 
modo  d.  c.  10.  Hm,iy6,ia  fine  (ncfcio  u- 
cn  qua  confcquentia  )  dicat  retinen 


In  hac  fcntcntiarum  varictatc  ftan- 
dum  eife  abfolucc  exiftimo  fecundsB 
fcntcntic,  allcrcndo  non  tencri  nuritum 
in  ca  hypochcfi  folucrc  doccm  ,  led  cc- 
dendo  aAioaes  liberari ,  quia  Pater  cc- 
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Pr.Tfer- 

ncturdorarc  filiam,&adio  ipfius  ad 
doccm  rccipicndam  cft  communis  ipfi,  tcntia, 
&filiaperea)qus infrdlatc  probabun- 
tur ,  vnde  pcrindc  cft  ,  ac  fi  ipfli  filia  « 
«ncn  qua  couic4utMi.i«  /  "^*'  reuuKu-   &  rdpeiitiui  vxor  promifilfct ,  nec  ob»    -  , 
.^"yiV etfefrnrpnriam»qttg aflSaitvioim  QjoittAfiivMfsofg^f^gjJpun^^Affc^ 
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fclaBnir >quandoquidein  non  videtur  Vscet  tamen  creHttribtu  etim  mterkri- 

imputandum ncgligentix  mariti ,  quod      bMt  hiJxntibHt  tMtm  dSitnm fafim^ 
dotcm  a  P4cre  proauifon;  durantc  ma-      Um ,  14,, 

trimonionoQexegerit,quandoquidem  St*mmKrttmithAnU,fHihtt«Uimt*  ^ 

ficciigcntc  reucrcntia,&  lcgc  pcrmit-       mento  afjxrmatw .  ij.  ' 
vaatK  pocerat  non  cogcre  focerum  iudi-  Hmnfnutdi  inramentnm  dcbet  effe  formde  i 
ctaUter  ad  eam  foluendum ,  &  prop^         emHffSeniat        exft^  6»  jUm 

rca  huicnoftrJC  fententiae  affentiuntur      tnto  ,  t<^. 

praeter  praBcitacos  Coarm$ias  var.  lib.i.c^  'iion reqturttur  copMlati»i , qnod illa dos fit 
j,miJt.§.efi&aliaverf,venmtfif^lMet  pmidberU4,&riMM4eimim»tfU- 

Tetrus Barbofa  inl.i.  fm,6^mHH^.:t  f»f'  ,  1 7. 

^6.§'.folMt,matrim,  ybi  ruhruatia  non  effec  per  cantrariatn  con- 

pKtetdinem  abrogata  dotis  cmftitutio, 
.  P  B.  ^  N  Q  T  i  Q  fftbfiflerct  M  fr4indieim  ere4i«t- 

'  rnm.  18, 

ftl|dodlliltur  noflnulIaB  difficultates         mbricatio  vigeret,  &  mm  e^t  oppofi^ 
^ilOad  dotem  confeiTatam  cx  vi  ta ,  poffct  ex  interuaUo  apponij  nift  effet 

iurium  muaicipalium  imoppofttm  ie  nnilit^te,  ip, 

MedioUiu. 

DVplex  ftatutum  circa  hanc  matC" 
riaminuenio  in  iuribus  munid- 
palibus  Mediolani  j  altcrum  in  tom.  I.  ' 

 jfi(9MtmAtedioUmirefertfer^  I.     apudCarpanumadc«248>>quo(ican- Primum 

tH^ermftemtimfiatntm.x.  %kt\n\imcytA>3i .  Siqiisam^vxerm^^^ 

Stmem  MedtoUm  in  c.  x88.  fund.itur  in  duxcnt ,  &  ipfe  vcl  eius  Vater ,  -vel  afccn- 
frsfmptiene  franAii  aditerfiu  credito-  dens  pofi  dnas  annos  a  tempore  tradutlionit 
m ,  f .  «f  iteim  babitationis  mariti  de  iete  eins 

Trocedit ,  fi  vxor  fnerit  tradiSd  M  ie0im  confHltuin,  vel  confeffionem  de  ej  recepta  ei, 
muriti  ante  biennium .  4.  vtl  aitf  ea.  viuentej  vel  morcita  fccertc  per 

Si  vxor  uon  fuerit  traduSa  ad  domm  MM^  UfirHmentum,  vet  fine  non  prMudicet  credi^ 
riti  ,  fed  maritus  iuerit  ad  domum  vxo-  toribus  viri,  vel  afcrruientis  viri ,  quos  habe- 
ris,  TUM  babet  locum  prafens  fiatutum .  y .  rec  ,  vel  hdheijic  pofica  ftue  curtt  hypotbeca, 
Jiitmiiifmf^  exvi  biiiiis  flatuti  pofi  fuiefiMbyp^eeA,iiecinprKiudicimert''  t 
biemiim  non  pritimlicet  neditoribus  ditorumrccipiatur  probatio  per  inflrumentM 
etim  pcfierioribut  ,  ex  ftilo  tametu  fafla  pofi  ipfos  duos  annos  ,fcd  dumtaxat  per 
frmttkeit  eOem  ment»  n  4*  eim  i«rv-  ieftmmeHtm  faSm  infra  Hlos  duos  annot 
iAm:  6.  fr^mfogit,&pertefies;etiampoftiUos 
Cenfeffio  faSa  antebiemum  idie  traduBiO'  mmtiuos  fleri  p<^t  probatio  de  reali  Jolu- 
ws  non  praiudicac  credicoribns  mariti  in  tionc,  traditionc  ,  aut  fatisfaHione  rpfius  do~ 
safdms,infiAittnmiprMuiica$iiuem^  tis,aiitcm^iitiafaSii9^ji/m.^otammt 
wiMf,  7.  fofi  aSm  traiiffienm . 

Uoc ftatutm  non  habetvim  aduerfut poffef-  Altcrum  com.  i.  apud  cundem  Car- 
feretereditoret  ex  (oufa  mntm  eot^efior  panum  ad  c.  $02.. ,  quod  fonat  in  hxc, 
l>,  8,     '    "  W^lieetexformafiatutifubrubricage-  8 

JN  «^i*  ••■if^     rnutuo  ,  «Jr  ieite netlfefi»   neralide  fraudibus rcmouendis,  & fub  rubri-  RefrrtuC 
frebat  veritatcm  ^  .   ea fpeeiali  dedotc foftbieimim faSta  incaf,  feyj^" 

p  catf^  feSa  feptmimn  pefl  biemiHm  fi  f»»  HHttib  vxm^m  inxerit&e.  caueatnr' "-' 
fuerit  admitlicuiatinm  obflante  hoe  fith   cartham  dotis,& confultus  faBam  pojl  duos 
tatofrMMdicatercdittri^,  10,  amios  it  tmpore  tradtiSionis  ai  domum  ba- 

SHtmiHHiafferens ,  tjuod  m*  aimittatie^  fro-^  bitttimUt  wuriti  im  fnaniieare  ereHterf- 
'.    batio  per  infirumcnta  f.iBd  pofl  duos         bus  viri,vrt  afccndcntis  &c.  proit  itt  eo  ftS'' 
nes^fidtmm  intraiUosinteUiiendm   tuto  continetur .  Tamea  fiatmnou^  qMoi 
im  eafibm ,  in  fUku4e  iitt  iwn/mniU  ^^imfieiosfefiiiSesmmerimreferiM' 
tonfeffio  prHkdiket  ereiiittriblUfefierilh    turfoBa  am  iur.micnto  prxflito  per  taiem^ 
tilms.  II.  velttdesdotemcot^ituentent/euconfUtuen- 
Siiospefi^enimbiktraiiiBieiiiifit /Sm  tet,&in iffei^,quod  ipfaiet  mmfitfer 
Ha,&  firm.iti  iiirjmcnto  confiituentis    malitiam  ,nec  in  fraHdemalicuiuscreditoris 
nocet  crcdiforibm  futuris  eu^dem  cmfii^  futuri^c  dteriHsj&  fiod  taiis  dosefi  vera, 
tumis .  1%.  Mn  oHtmfifiHjneefimiiate^mbrieatafne» 

Hationes  fuadentes  non  noccrc  creditoribus    rit  odofficiHm  fiatutormn,proiitrC(juiritur, 
anterioribus  hidfenttbut  taatm  a&ioaem    noceat  creditoribus  fnturis  talis  toufiitueur 
.ftefmelm,  1%,  tis,ibteeift^tiientimdetmemb]^«tbe* 

etk 
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%ft&lmeAdiekfimi»titiiimfea,fiftrm'  doillam  habere  vim  probandi Iblutfiw 

kriut  ftt ftne fblutione .  ncm.adcoqucjiducrfus  candcm  confcr- 

Circa  primum  Aatutum  plurima  hic  fioncm  fempcr  vigcrc  ius  crcditorum ; 

eQntiqguneduhitari  i  &  primoquaenam  Ad  hanc  noihain  interprecacionem  plu-> 

Ririones  fitratiofinalisft.uucntiuin,dum  volunt  rimun\  confcrrc pofsunt  ci,qux-inlnni- 

dubic.xti-  quodconfeflio  ta^ta  a  n^rito,  vci  ciuj  libus;  ^oc^yMMnM-usl^MufiHstom.i.con- 

di  circa  p^trcj  vel  afcendcn(c  poSi  duosannos  a  fdt.  5.  wtm,  i^^fhbmhm  ie  prxfumpt. 


tcmporc  tradu<flionis  non  prsiudicec  i^,  »((».74  ,  ncbcllusde 

^*"*  creditoribus  viri ,  vd  a^condentis  viri  qbli^ut.iu/t.fart.i„lAjlijf,io.fetl.i.H.^)., 

fiue  babentjlitts  a    vemm  hahentibus  qqqdfiiiljoe^  H  maritmiiiera  ceru  tcm- 

hypothecam ;  cx  rationc  etcnim  finaU  pora  non  quraucrit  opponcre  cxceptio- 

4a(uenciui9  in  aliqua  dirpofitioac  ar-  nem  non  numcratx  pccuniae  iudicatur 

gtttturad^usenamcxtcndacurjvelnon  (atisverifimilitirvoluilseperilUmcon-  Gongni9 

■  cxtendxtur corumdifpofuio.  Sccundn,  fcfsioncni donare; vndcctiamnoftrifta-  tix  pro 

an  talis  difpofitio  ftatuiana  exciud.it  tucntcsco  rcfpcxifse credcndi  func,  vt  tali  prx^ 

dirpoliciQaai|iorisi;ommunisinijs,in  cx  quo maritu$noncurauicinCfaiUud  fujnpciQ« 

auibt^s  iusconimunc  di  "pnnic  huiufmo-  bicnnium  3  die  traduftioniu  vxoris  in-»  **** 

i  conftjfliioncm  «ttani  factain  anc^  propriam  domum  dotem  fibi  tradi,  & 

triennium  conftantc  matrimonio  non.^  poltea  confefsus  cft  illam  rcccpifsc  vo^ 

|wsiudicare  &c.  Tcrtio  circa  illas  par-  lucrinc ,  vt  confcfsionctn  iilam  maritus 

ticulas ,  quas  baheret ,  an  diipofitio  )xx^  clicuericeum  animo  donandi ,  &  fort^ 

fta  tu  uria  intcUigcnda  ctiami^  in  ordi-  etiam  ad  dodendcwciedicorcs .  Ad  hoc 

QeadilloscreditorcsjdequQrumcrcdi-  ctiamp^arH9amf.tccre  poteft  id,  quod 

to  nonalit^rcQnftat,quamcxconfeiUo-  magis  comfminitcr  dooent  DD.  ^o*» 

nc  ciufdem  viri^ vcl  a(cendentis .  Quar-  rim^is  var.lib. i  .c.j.  mm^.  verf.frimm  , 

C6 ,  an  cciam  non  prciudicct  crcditori-  Men^hun  de fraftnmtJUb.^.fri^miift.ix, 

busmaritipofterioribusj  quantumui$  taim.^9.,Tetr$uBarbofaadl.i.fm.6.nM, 

talis  confirmQ  habeat  f ri^uii|pciQiienL«  ip.ff.  folnt,  matrimon. ,  Stcfhantu  Gratia^ 

pro  fe .  nus difcept.  for.  tom.^.  sjifij.  iM.li.,  Mfita 

Circa  recundum  ftatutum  contingee  H,omaH.dectf.^%^.  mm.  i.  part.  dimf, 

dubitari,prim6,  an  talis  difpofitio  in-  dccif  '^^.  rmm.8.  lib. apudvutrum  dccif 

tclligcnda  ftt,  tamdc iuramcnto aflcr-  6%.  nm.%,,  & }.^^decif.6rj. mim.x. ,  & 

|.  .      torio,quamdeproaiiflbrio.  Secimd&»  /b^tt.,&iee^.i93..m.i.apidlJidomfiim, 

dnbi^^  an  copulatiue  rcquiratur  ,  quod  talis  Ludonicus  Moiina  de  iffl.  &  iur.d:fp.^p. 

dicticaJ  coafqilio  fucrit  fimul  iurata ,  &  rubri-  fww.j?. n?mpc, cjuod ,  quando confclsio 

Ipomdi},  catt>anver6fufficiac,  velquod  fueric  dotis  recepcae        eft  pcr  maricum-* 

'  ivJrata,vcl  rubricata .  Tcrtio,  an  vbire-  conftante  matriniDnio  intclligacur  Ca- 

quiracur  taiis  rubricacio  pQiUt  ficri  pro  £U  animo  donandi ,  vbi  aiiuQd&  non^ 

^uocunq;  tempore ,  an  vcrtiddKtit  aeri  conftat  dc  numeratione }  atquo  pro  hac 

mtracertum,ocdctcrminatuniicmpus.  opinionc  mult;i  congcrit  argumcnca_j 

Quart6 ,  an  illa  confcilio  fic  iurata  no-  Joanncs  ^n^cius  Bujjius  de  dotc  c.  10.  i  m. 

Ceac  cantum  crcdicoribus  futuris ,  an_»  xp.vfqite  ad  57. ,  vndc  mirum  non  dk, 

vero  cciam  aAtQtiori^lK  s  ^  aUsi  quod  iioc  idcm  prxfuinpfcrit  noftrum 

•     fimilia ,                        *  Itacutum  addiu  pr«cipue  quaiitatcL-» 

AssEHTio  I.  Difpontio  iuris  munici-  lapfus  bicnni;  j  quiindo  aucem  confi!^ 

palisMediolani  «n ///oc.i^58.  x-o/.i.  fun^  fio fafta cft cum animo donn nd :  non  no- 

9     dacur  in  pra:fumptioiic  fraudmm  ad-'  cecmaricicrcdiCQribuspcrca ,  qux  lata 

Statutii  ucrfus  cofdcmcrcditores  cx  co  ,  quod  fupra  probauimus ,     cum  tamcn  hac 

Medio-  maritus  diftulcrit  exaftioncm  dotis  vl-  hypotben  ius  municipalc  prxfumat  il- 

InUin  c.  tra  biennium ;  non  ctcnim  prpbabile-x  lam  confefsioncm,  icu  ucitamdonatio^ 

168.  fim-  ^fi^  quod,  fi  voluilfec  dotcm  fibi  folui  nein  fa^m  cfse  in  fraudcm  credito- 

pr^dm"  ^^^t^diii  diftuliflet  ipfius  cxaetioncm ,  &  rum,vtique,  ncc creditoribus poftcrio- 

prion^_.  incerimfuftinuiilct  oncra  grauiamatri-  ribus  potcft  praciudicium  infcrrc  Glofa 

UauAis   mOOij.  Fateor  mc  huius  difpofitiouis  ittduth.fcdiamnec^CjdedoHat.atttetMft.^ 

Hdiwrfus  racioncm  apud  ncmincm  iqucnille^»  MawchiHsdepritfmnft.lib.^.frxfHmpt.i^. 

«pwtoo-  hancut«eaarbitrQre&e,feufuiflicgcr-  niim,xp.,Socin.int.i,nm,ioi.jf.foliit^ 

nianam  mcntcm  ftacucntium,  quico-  ifMfiTW. 

Aiuageaces ilUm  GQafefvoaem,  quaKfc^  Ajljnag^  fimiandam  interprentio-  Mm 

cundum  fe  efficai  noo  eft  ad  inducen-  nci^quam  fiicimus  de  hociure  munl-  gnieiiti« 

dam  prxfumptioncm  folutioiiis  cum  il-  cipali  notanda  eft  illa  p.uiicuLi  in  fta-  f-^'' 

Jo  cra^u  ccmporis  bicnmj ,  pro  quo  non  tuui  appofiu  ptfi  dnos  aaaos  d  ten^art^  przfcnj^' 
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per  quam  in  ilatuto  oonfideranturone-  dicari  vatidum  fit  argumcntum  l.ft  tfuii 

ra  matriinonij ,  quas  maritus  fuftinuit  don.nto  us  f.  de  vfufruSu  l.  qmd  ft  mlit     A  folitij 

pro  ilio  teaworei  cx  qua  m£N-nir,  quod  ft  affidua  ff.  de  tediUr.  edi3.  l.  certi  eondiSio  'udic.ari 

iionfitpraramendumyquodnonenra-  ^.fimaimHsff.ficert.petatur.  CaBccrum  ^*"*»"™ 

ncrit  pro  tllo  bicnnib  dotcm cxigcrc  cx  fiftcndo  in  iure  cwmmuni  non  cft,cur,ri  ^^^jj^" 

p  ^,.  cOyquodrpetnhabueritfiitunBnume-  aliaBconicdurxnoninteruenerint,aQa 

^'^m>r^'  <ntiont8/edexeo,  quod vfduerit  dona-  poflit  iprcquoquemaritusi&eiuilunre- 

iiiericrra  rcp^rf^pcriusnotata .  Adhancautem  dcsoppKjncrc  querelara  non  numeratas 

dtida  «d  -traduaionem  non  fu£cit  j  quod  iuerit  pecuniae ,  vel  reuocare  illam  coafeffio- 

dbmnai  addnsdomumcauraeundemniaritum  nem,ft6fta{tterfCcumaniinodonandi; 

WenA    inuitandi,  vt  notat dcc/kj  com/.^jo. num.  quoufquc  ctcnimmaritus  vixcrit  poteft 

■nee  biS-  i  ^ ^uuus  co»f.  108.  w0m.  14.  verf.  &  eadem  reuocare  per ea^quc  fujira  com* 

t''^  t    ^per  mtrtnm ,  mendauimus ;  donationes  etenimj  quas 

Scd  quid  dicendum  fit ,  fi  non  vxor  funt  intcr  m.iricum  ,  &'  vxorcnillOin-» 

.     fueric  cradut^  ad  domum  mariti,  fed  funt  fimpiiciccr  irrcuocabiles . 

^     ipfemaritusineritaddomumvxorMc  AssbrtioIII.  Quantumuisconfefflo  ^ 

0Oa  fiie^  pofthabitationcm  ibidcmperbiennium  dedote  rcccpn  faft.i  fucrita  maritnan-  (-.Qj,fgC_ 

ftc  tr^^^M  pofteaconfefsus fucritfcdotcm  rcccpif-  tc bicnniuma  dic  traduaionis  vxonsin  gp 

An  ad   Kianninc intelligacur  per  iUamconref-  domum  propriz  habitationi$,non  pne-  ^nte  bie- 

domiim  fioacm  prasiudicafsc  crcditoribus  .  Ex  iudicattamencrcditoribuseiufderama- nium  i 

jnarici ,    vi prasfcntis ftatuti,videcur abfoJuccaf-  rici incafibus,inquibusdc iurccommu-  dierr.tdu 

fedma-  fercndum ,  quod  non  prseiudicauent  ni  per  talcm  contcirionem ,  cifdemnon  «aioms 

r!rad"do  ^""^  attentis  vcrbis  ciufdcm ,  quasfunt  fit  prseiudicium ,  dc  quibus  fupra  latc 

mu  vxo-     littcram  incelligenda »  prouc  iacent  a.€tum  cft       »»  ^.fuerjt  num.  90.  cum 

xis ,  non  non  extendenda  vTtraexprefia  ftante^  feqq.iuflit.de  e&^ imius  dcaf  550. ,  &  nbasaitf 

iMbec  lo-  alio  ftatuto  in  nouifsimis  e.  174. ;  cum  decif.pernf.66.wm.j%. ,  &Jeff.l;b,x,f  demBUiF> 

cnm  prz  actcntamcncc  legislacorum,feuftacuen-  Carpamu  adStMU.  Medkl.i^e,£iSi.'oerb.  ritiinca.* 

fens  ib-  tium,cumcxquonontraduxentiapro-  foft inos atms vfr(»§MKfMi  h9t  Um  lo-  fibus,  in 

priamdomumhabitattontsjoon  videar  fMHrvU.i.  quibus 

tnrfttftinntfie omnia  oneramatrimoni;,  Ratio  cx  eo deducitnr ,  quia  pcr  fta- 

qnod  videntur  ijdcm  ftatuentcs  conli-  tuta  raunicipalia  uoacft  intcUigcndum 

aemfie^  dumvoiuerunt  craduaioocm  corrigiiuscommuac»nifiinftatucocom- 

mcoris  in  domnm  mariti ,  &  permaneii»  pcdiendantur  verfaa  exprelsft  derogan- 

tiam  ciufdem  iricidcm  pcr  biennium  .  tia  ,  cuin  ftatut.i  fim  intcUigcnda  ,  vt 

Coatrarium  tamen  luftinec  ^ojfa in ftus  quamminus  hcn  poilic,l<edaiic ius com- 

WKmarak.  m  verb.  dos  repetitmr  verf.  hee  mune  Stcphatms  (jratianits  difcept.for.  fc"^ 

tamcn,  quem  t.imea  arbitror  proccdcrc  '^.^A.mm .1  y.i  .6^  1  .«»»1.  ii. ,  vbi ,  quOT 

dumuxat  attcnco  lure  communi ,  m  corrc&ioiunscommunis  noa  induciiur 

<]uoetiamperconfelsioaemfimplicem>  «(kvtrbisgcncralibus ,  &  per  tadiosb-  ^  f. 

intclligitur  md  i<:y.\  tacita  donatio  coa-  tcUeftus, fcd dcbct  effeexpreffa ,  vcl  re-  ^g^^ 

•           ftancematnuiomo,nulUhabia  ratioiK  fuiurc  cx  incompacibiiitate  idcm  Cnt-  juii 

ad  traduftioncm  ,  vel  non  traduOio-  tfittl  iifi^.far.  e.6%^ .  nmn.6.,  &  /rf f.,  conunu. 

nem  .  &c.pi}.  num.iS.c.9j6,mim.6.  ,Tufchus  ni  tu& 

AssBRTio  II.  Quarouiscx  vipraefcn-  Ut.S.cond.^jj.per  totum,Chrifiittusdecif.  per  verj 

tis  ftatuti  illa  conSiIia (K>ft  ttadnftiot-  Jtelp. 1 1 Mim.io. ,  & feqq. vol.i.,&ad  ^ «P««« 

nem  vxori*;,claplb  bicnnio  non  prxiu-  U^.mMnicip.,AUchUitt.inprxlud.,  .Alto- 

T.ilis  ci-  diccL  creditoribus,  ctLam  pofterionbus  gradus  conf.  4.  mMv.iy.,  &  fcqq.  vfq;  ad 

kiWo  ^  marici  ;exfliIotamcn,  &confuetudine  z6.lib.i.,&eei^.SS.mim.io.,&feqq.eod. 

hic  McdiolanJ  rccepuprjiudicateidem  lib.  1. ;  hic  autem  aullum  cft  verbum 

m  «  vi  maritoconfitenii ,  61  aus haBredibus  la-  cxprcllum,  per  quod  iuri  communi  dc- 

f^Mud             f«f ''^  »«».74.  tii  fif-  I^if-    'iS.t  rogctu  r  . 

IKxiprz-  .McijtHs conf.  ^Tj.wtm. cMin  fcqq.  fVbi  Diccsin  allegatoStatutoMcdiolanl, 

Micet    tic  .itccftatur  fcruari,&  iudicatumplu-  dcro^ari  iun  communi  pcr  argumen- 

credico-  rics pcr  vencr.  Coilcg,Mediol.^.n';>4««  tumacontrarioicnfudcduauro ;  dum 

ribusprx  ^  stMut.  Mediol.  e.  168.  vcrb.  nonprdiit'  cnim  ihi  dicitur ,  quod  omfelllo  poft 

^a^^  dicct  creditoribus,  vbi  dtcic,  quod  hic  Me-  duos  annos  a  dic  tradufti(MUs,non  prsc- 

ftilo      diolani  habetur  inomnibus  do^  confiif-  iudicet  creditoribus,  a  contrario  lenfii 

Viio ,     fata  pro vera  in praeiudicium  fflariOj.&  videtur dcduci,  quod,  (I  fit  fa^  ante^ 

eiiB  hs.  eiushancdum.  biennium,  vtique  praeiudicet  ;  argu- 

.     Cum  agatur  de  ftilo,&  confuetudinc  mcntum  autcm  a  contrario  fcnfu  maxi- 

reoepu,  de  qua  teftantur  prxfati  DD. ,  nam  vim  feabetiCtiam  in  iuribus  muni- 

qpncft  i|nmoranduin>  cum  afQlitts  ia-  qpalibm  aMut  rm/.aoi.  m  freeii»aeu 
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1^4      Contra&us  XVI; 


ftum.^. verf,  in  eontrarim  Ub.t ^fTMbu  *  coniidit  {^arpaniu  ioc.  cit.,non  muld  ro- 

/"aftroconf.i^S.  in  CM^aappell4ti(Mus  lib.z.  borisene,cuinnon(itrepugnantia]i(pMxl 

f  dcdcontra  primo,  quia ,  vcbeai aout  ftacutum  fit  in  vnaiKUrtQ MnpliaciuttBlt 

IVkmmu conf.i-j.nHm.6.  vol.  I.  id  intel-  &inaltera reftridtiuufn . 
JigitUTjijuandopcrilludargumcntum      AssertioIV.  Hjcc  difpolltio  ftatu- 

f «oatrariorenfu reducimuradiuscom-'  Uria  nonhabec  vim  aduerfus  pofterio- 

inuiK}quinimm6reftringendumeftn"  res  ex  caura  mucui  praocisi  confeffati  t 

ludargumcntum,vtnonhab€atlocum,  crcditorcs,  bcnctamcn  .iducrfuscrcdi-  Hoc  fia- 

(|U4Q4ocoiacr4riu$ieafuseftrcpugoans  cores,eciftmpQftcriorcsdcbiti  cooficflati  cutum 

Argn-  iuricoimujiiXMii«wr(«n/jpp.nMm.5.,  exaliacaufa,patadeporiti,ooiraiodati 

menrum  &  feqq.,Ufon  inl.i.nim.^.ff.deoffic.  eiuSf  &c.  vndc ,  fi  tucrintcrcditorcs  poftcrio-  ^?J"y 

,\conrri-  saldHsc0ifjii^^MatmmHsUo;i^,  DfciMHt  rcs.cx  mutuo  taatumconfeflato,  talis  ^fediro- 

lubet^  f<»n/  jt.««».'i.t«(rf.i.,&argumentum  confefliomariti,etiampoftbiennium&- res  pofte 

vim  in_,  a  contrario  fcnru  non  prtKcdiC  in  ftatu-  Ct.i  illis  pra;iucIicAt,non  autcm,  fi  fint  riores  ex 

ft»tnfii ,  tis  in  cafu  a  iurc  coinmuni  prouifQ  Ro^  creditofcs  ct  dcbito,  cx  alia  cauTa  con-  c.iuf»rau 

^iniuido  mMtt cM^.i  1 .  inprimip. ,  .Apoftil.  adrmh  ^SitO .  I» quoad  primamparttm  la- 

ins  com,  </c-m  Koman.conf.  ^j^y.  ; ,  w.  rt.  »;  vcrb.vc-  fon  §.fncrjt  nn.pi.  I^iit,dea^.,Marfilius 

»«ne     r/orew .  In  cafu  noilro  m  particulari  vi-  fnoftngd.  514. ,  S«^4r4ff  ife  SdgarmsitL* 

fnwmi  gecjliinttiNifii  noujffmis  c.  174.  volcns ,  /.1.  iwm.49.  f.folMt.mttriiim.^otrmMf 

quod  ftatutaad  litteram  incclligantur,  vjr.lib.  1.  c.y.  i/fr/.  f.v  prxmifjts  colligi» 
prout  iacenc  i  ^WUldo  autoq  ftacu(um  C^rpaaus  adSmiu,  McdioUi,  cMi8.  verb. 
yulc,  quodad  lineramverfaa  6nt  intd-  htMit  aifitiem ,  Quoad  reomdam 
Jigcnda,omni  tacito,  &  fubaudito  rc-  praetcr  omnes  prasallcgatos  .Jliurns  r.i- 
moto,  excluditur  argutuencum  nedum  lafii"  fom,  i ,  cQ»ftUt,6.  nm.9, ,  ^mimmu  in 
leontrario  fenTu,  (edeciamicorrdati^  l,i,f.fott^,mttrim.t&»bi jtretimttmijj., 
uis.  KotaRomanapart.  17,  recent.  decif  loannes  ./it^clus  Boffius  tra5.de  dotc  c.  10. 
i/^^.nim.x^t&feqq.^  S^Uius infmma  nM)».xio.Cohaeretcumijs,qusnosfu- 
4iiia^.trdR.iiiveri,fiMMm,fcugenera-  pndoeummfiibhocetdiemtit.dtlkit»J^ 
iia ,  &  mixta  de  flatutis  num.  1 6.  in  fin. ,  prxnot.i i  .fHb  t§at,f, verf,wmfr4MlHtt 
Qttrpatms  ad  Statiu.  Mediol.  d.  c.  2.6S.  in    ^Hinto  . 

«M^.  fofi  4m  mnm  Vf.  fUttntmn  iof      iUtio  prin»  partis  ex  eo  deducf<' 

vol,  i ,  tur  ,quia  in  pari  cauf.i ,  &  pari  titulo  , 

Quamobrcm  cx  ijs,  qux  hailenusdi-    qui  pnor  eft  tcmporc ,  potior  ett  iure^ 
^  funt,potcftfacilc  deduci  ,  quod,    ferrer.qm prior  de  rcgul.iur.  infext9,Ced 
quando  confclfio  fada  cft  antc  bicn-    m  ordinc  ad  confcifioncm ,  &  exceptio- 
nium  a  die  traduilionis  vxoris  ad  do-    nemnon  numeratajpccunia;  caufa  mu- 
mum  habicsctionis .marici,in  ijs  omnibus    tui ,  &  dotis  funt  pares  per  ea ,  qus  ex 
calihus  ,  in  quibus  dc  iure  communi  communiDO.confenfulococit.proba- 
Confeilio  nonprasiudicaccredicoribus,  uimus,erg6,cummulierinordinead 
occpraeiudicetftantcprxdidoftatuto,   docemconfe£Eicam>ficprior  cemporcj»  q  #  - 
in  ijs  vcr6 ,  in  quibus  de  iurecommuni   ad  alios  credicQres,ex  caufa  mutuiprse-  j^^^j  ^ 
prauudicac,  praeiudicet  etiam  hoc  ftanr<   cis^confefsaci  ipTaeritpraeicrenda;  Ne-  dotis  * 
te. QuandonamvciOdciurCcoramuni,    quedicas,cjuod,quantumuis  hjcdeiurc  quo.id 
QOnpraBiudiceCj  6(quando  prziudicec  communi  lubMant ,  non  fub(iilunt  ca-  cxcep- 
recofendum  eft  ex diftis  in  praBCcdcnti-   men  accenta  hac  difpolitionc  iuris  mu-  tion*"» 
bus  prxnotionibus  ,  nicipalisMcdiolani, cum hocdifponat,  152-^ 

Coniirmari  poteft  ailisrtio  ,  quia  in^   quod  confeifio  de  doce  reoepu  £iaa-.  ^cnnix 
ordine  ad  ciediccires  marlci  hoc  Au»-  poft  biennium ,  noceatcredicoribus  po-  i„at  pa« 
tum  cft  cxprcfsc  .inipli.itiuum  iur»   ftcrioribus, non autcm  difponat  idem_,  iw , 
commuois  cuam  m  doce  vera  poft  bien>  dc  confdlione  mutui  recepci ,  nec  ex  pa- 
In  *jj^mvm,ynaofZtCiBfMusadd.e.x69.verb.  ricatcrationisdirpofitioeftextendenda; 
StfmM^  t^f-ft'^(i*(t*">  hoc  in  finc ,    contra enim impugnabcris, quia quam- 

iiiTmu '  ^nQdlbrC&  OoUigitcum  c«  tituio  in  d,c^  uis  inordinc  ad  confeiIioaemmucui,ius 
nicipaie  *  <Ucicur  de  iotc  foR  IrjeMriM  municipale  nihil  fpecialitir  difponat , 
eft  am-  pf?',  tuin  cxtitulo  f.  501.  vol.z.,  vbi,  non  corrigit  umcn  difpofitionem  iuris 
pliatiuu  quc4  dospofi  bieipiiHmfaStai  fi  autcmiuec  commuois  ,  fccundum  quam  coa£cffio 
nins  co»  diftxi^cio  ftatntaria  vdlec ,  quod  con-  mucui  non  encfudit  exoeptionem  noo^ 
feiiio  intra  bicnnium  fadla  nocerct  crc-  numerac^  pccuniJC  ,  adcoquc  non  cft , 
dicoribus,incaiihus,inquibusdciure^  quod,  fi  credicores  poisuac  aduerfus 
communinonnooeCypoausreftringcrec,  vxorem  opponere  querelam  de  dote.^ 
quam  ampliaret  ius  communc.  Fatcor  non  numcrata,quando  pra^ciseconfcf- 
Imoc  probacioncffl ,  in  ^ua  piurimuoiM  iaca  eft  1  cur  cadem  vxor  noa  polfic  op> 
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|«>Qerc  aducrAis  cofdcin  crcditorcs  cx 
mucuo  coofclsaco  prscisi  exceptionem 
mutui  ii6iumimiriAoiin  ip&  fitprior 
Qnnporc  esi^gaUiHMnltiMadebeat 

prxferri . 
£x  quibus  a  contnum  ftnfii  poceft 

StcMiCi  dcduci,quod,ri  ipflcrcditoresexmutno 
confefsato  fmt  anteriorcs  ad  muUcrcm 
^*'^^  quoad  doteroipfiu» cnnfcffatam  dcbcat 
prxfer-  cidem  mulicri  prasferri ,  quae  cum  non 
cur  cAul^  fit  in  caufa  priuilcgiau  (  dos  etenim  pr;- 
doris      cisc  confclsaca  non  habcc  priuilcgia  do- 
tis  ,  ncc  pradacioncm  conocrsam  pcr 
c6ruio<  tcxtum  m  /.  affidm  Cod.  ifm  pot.  in  pignor. 
haheantur )  non  exdudit  rcguUm  luris 
c(¥nrounis>^uodqui  prior  cll  cempore» 
podorficin  lUft  in  pari,  &  cdfimiUcau- 
u,ic  ciculo. 

Racio  fecundae  parcis  cxeododuci- 
tur ,  quia.  in  alijs caufis  i  matuo,&  i 
9     dotc  confcilio  probat  veritatem  pcr 
In  .alijs  icxcum  w  /.  fnblifa  f . depf^ui ,cr /. 

&  dote  contrarium  fucrit  probatum,  ergo  crc- 
oontcilio  ditorexiilacQnliclliQne,vtpoteinduccn- 
fcdbot  te  praBTiimptionem  vjeriutis,  crit  c  %  prf- 
rumpciooc  iuris  vcrus  crcditor ,  adc6q; 
non  crit ,  cur  in  ordine  ad  ipfum  non_f 
habeac  locum  diTpofitio-llacuti  m  iUt 
sap. x68. 

AssBATio  V.  Si  confdfio  £ida  per 
mancum  dcdotc  recepta  quantumuis 
polt  biouuum  a  die  tradudUoois  viortf 
ad  domun^habitationis  mariti  fuerit 

.iduiiniculata  conictturi.s  uiduccntibus 
pcr  pr^iuinpuonem  lolutionis  nooobUancc 
nu^tum  ^oc  ftatuto ,  pr^iudicat  cieditoribus  in 
'^"''t"  ijsomnibus  canbus,  inquibusdc  iure^ 
rit^^nii-  eiidem  tt  prasiudicium .  In 

niculat.i,  ^•^'"^ pvQpcndcntFitlgi^tmfAld.tTro- 
non  ob- '  ponitnr  .AffUSHS  decif.^^.  mt.l.,Mtiatus 
ft.int^-^  conf.i^l . . ,  Cephalus  eomf.i.1  .nu.io. 
hoc  iii-  i . ,  C9ari4Hias  var.  refd.  e.J.verf.  cdte- 
tuto  pr«*  j  ^  qjhricl.  in  fuis  commHn.  de  iwre 

'S^^  conf /.4..  mm.i . , &feqq. ,  Carpamu  ad 
iflm ,  0e$.HediU*  i.  cmH.  m  verb.  peft  dms  m- 
nos  verf.  nouvidetur  pariter,q\ji  loquun- 
tur  in  ccrminis,quaudo  aprincipiopr|- 
ceiiic  promiiUo,&  deindi  poft  bienmum 
fubfccuu  cftconfcilio  ;  atquc  hoc  in_, 
vniucrfum  probat  idcm  Carpan.  loc.  ctt. 
difcurrcndo  per  varios  cafusyiiiqiuba» 
fullmctur  t.ilisconfcilio  ctiam  in  pr^iu- 
dicium  crcdiiorum,  quod  praef^t  iu., 
«•4.  ee^**6i.  inverbepvel  c«4^emm  d* 
ea  rcccpta ,  cum  quo  confcntit  ctiam  Cd/- 
Ua  ad  cwfHttHiin..4iexaadri*'verb.viginti 
qJi.  mimAi.,&feqq.fer  tot.  Quznanu. 
autem  rmtQonic^urs  ,  quae  dc  iure-> 
communi  mducuot  praBiumptioncnu, 
ptt>  numcratione,&  prxiudusant  cre- 
ditorib«t|C«(QkivU  AiiK  ex  iupcni» 
diOis. 
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Ratiodeducitur  prim6  ex  co,qui.T_," 
illa  difpofitio  ftatutaru  ninicicur  in_« 
praBfumptionibus,  6cconieduris,qiiod 
dos  illa  non  fucrit  foiuta  ,  fed  dumu- 
xat  confcllata ,  fcu  impliciti  donata_. 
in  fraudcm  crcditorum,fedquando  illa, 
confcflioc(ladininiculauali;sconic&u- 
ris ,  &  prxfumptionibus  induccntibus 
cx  difpofitione  lurtspro  numcration&> 
cdlant  illae  praefunipciooes  pro  non  fo- 
lutione ,  qiundoquidem  vna  prxfum- 
ptio  tollit  aliam  /.  Diuus  jf.  de  in  tntegr. 
reRit.  /.  miidm  t^iamento  ff.  devulg. ,  & 
pttpil.  fuhftit.  l.  lin.  C.  de  infiit. ,  &fubjiit. 
t.  tuam  de  fponful. ,  &  c.  affcrte  dc  prx  f  m- 
pimt.,Tirn^i.in  l.ftifeqmmverb.dom- 
tkmUrgitm  mm.i$o.C.iereii9e.dmu., 
Mafcar£tsdc  prohjt,  con£l.4.0'$.num.^.,& 
eetul.iiSx.  num.  15. ,  Stepbamu  Gratianus 
difcept,  for.  tom.  5 .  c.  824.  mm.6,  ,&  14^ 

J)ra:cipucquandoconicctura;,  fcu  pra:- 
umpciones»  qua;coniunguntur  cum.j 
eadeffl  ooBfeliooe  »  tanquam  valid» 
ad  hunc  edbftua  appcobaiWttraittiie» 

crgu  &c. 

Sccund&fifuk  ftacuu  ica  intdligen> 

da,  &:  intcrprctanda  funt,  vt  minusquj 
poflit  pcr  cadcm  ia;datur  iuscommune 
mMtegjrtuliu  cwf.^.  nu.  1 7.  vfque  ad  x6.  lib. 
I.,  Cratiamis difcept.fmr.  c.%^.mm.lj. 
c.6%  I .  mm.%  I .  C.685 .  imm.  6.  ('.91 3 .  imm. 
\Z. c.yj6.mij6. ,c{\iod  ctiamintclligitur 
in  correftorijs  quoad  ca ,  quje  non  funt 
exprcffa./</f ogr*/Mi  conf^-j.  num.  6^  .lib. 
1. ,  &  conf.^%.  nirw.pS.  Lib.x. ,  Sabellius  in 
fumma  diuerf,  traQ.  /n  verb.fiatutum ,  feu 
gneralia ,&mixta  de  flatutis  nu.i^.verf. 
intclligendo  quoad  cxprefse  corrcOa,  crgo, 
cum  Aatuu  loquantur  dc  funplici  con- 
felfione,non  intelligcnda  func  deoonr 
fetfionc  adminiculata,cui  iuracommu- 
nia  tribuunt  plenam  prxrumpuoneixu 
numerationis . 

AssERTio  VI.  Cum  dicitur  incodcm 
ftatuto,  quod  non  recipiatur  probatio 
per  inftrumenca  fiiAa  poft  did»  duos 
annos,  fed  dumuxat  pcr  inrtrumcntum 
factum  iufra  illos  duos  annos  proi>ari 
polfic ,  hoc  fccundum,qiiodftilioetpn>- 
oare  poflit  pcr  inftrumentum  &£luni_> 
infira  dlos  duos  annos ,  intdligendum^ 
eft  ini»fibus,inquibu5de  iureoommu- 
ni  uliscon&l&o  prc  i  u  d  icat  crcditoribus 
pofterioribus  C^Dums  ad  fiatut.  Mediol. 
i.  e.%69,  M  verb,jii  iipiitnxnt  fer  k4bnt- 
mentum . 

.  Ratiocxeodcducitur ,  quia  cum.* 
tncus  in  d.  ftatuto  noo  e]q»e(si  dccla* 
ret,quod  illud  inftrumcntumconfi:flio* 
nis  tadum  mtra  bicnnium  a  dic  tradu- 
£Uoais  vxoris  pratiudicct  crcditoribus  , 
auibciscooCEmo  de  iutccQWiBuninoa 
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praBiudic4t,carus Ule habetur  pro  onu-  dem  firm^tn ,  &  illacram  remaneredif^ 

ilo  ia  illo  /Ucuto ,  ac  proind^  rem^jiet  pof\tioncmiitiUoc.x6S.v^.i.,  quod  lo- 

M«iietn     <ii'pofiiione  iuris  communis  l,ecmm'  auinir  in tenninis dc  credtcorious ciuf« 

^yyy  dilfmi-  tf,  de  Uh., &pofl.,  ac  proindc  in-  dcm  mariti,veIafccndcntium;noncnim 

tciligicur dumci^at  ftatutum»  quando  diipoacio  voiiis  (Utuci  trabi  debct  zd 

*  de  iure  communi  confe(fio  praeiudicat  OOrreAionemalcerius,quandoloquicur 

credicoribus,rccus  vcro.quandodc  eo-  in  diuerfis  tcrminis .  Sed  facili  negotio 

4cmiure  iilis qoo  pr^iud^CAC.  Acccduot  J)9c  di^ult4s ixKcA  ciudij  cx  quo  cte< 

ea,qusefiipni dicebaii}us,qttod fdlioet  nim  per  hanc difpoQnoqein  ftanituRi.. 

ftacutum,  quancumuis  corrc<n:oriumu*  clhquodilla  dotisconftitutio,roborata 

quo^d  noncxprdf^  n^pipiat  interpreca^  tali  mramcato  habeatur  pro  vcra  docc» 

wsiMiiiw»ci»mam,jffapi4Mfn»f,  acproindipr»odieetcredicoribasehtA 

47.num.6^^lA;i,f^t9llf.^,wm.^,^  dcu)  coallicucntis pofterioribus ,  qu.in- 

feM.  Ulf,i,  do  poDca  ipfa  folut^  noo  cil/Opn  elt,cur 

Exeoauceni»quoddi«ttQr  indiAo  nocere  non  debeat  ereditDnbus  dn^ 

ftatuto  ,  quod  ;>i  prxiuhcium  crcditoritm    dcm  mariti,  cui  conflituta  cft,  fi  fucrit  --^ 
IWH  adiHittatur  pritinuio  oer  ii^rumentcu    cidtm  loluia  i  tC^tus  coim  iu  l.  vnica§,  j^^J*^ 
/4$4po|f /(^^iwf«nwf  deducttur,quod  fedvtplemm  Cdfrti  vx».  «tf. indoce  ditonbus 
Ht  prxfumptio  iuris ,  &  dc  iurc,  quod    vcr.i,  feu  reputata  pro  vcr.i  conftituit  fiituris 
jion  fui^  fucric  rolucio  illius  docis  con-   bypochccam  ucium  cx  vtroque  iaccrc»  eiufdcm 
ftffaaxt  cum  non  recipiat  probationem   hoc eft  tani  aduerfus  confticueQdanu  BMiiti. 
|n  concrarium ,  nifi  per  partisconfclfio-    proeadcmexigcnda  pcr  maritum,  qua- 
pcm  pcr  textum  in  anth.  fed  iam  neceQe   doadhuc  (bluu  non  cil ,  quam  aducr- 
C»de  «MM».  aate  nKpt. ,  Ct^iren^  emf.j^o,   fuseundcm  maritum,quandoeideai  Ib* 
ntm^^.vol.z.  ..Altiitttti  tnH.de prsfumpt,    luta  eft  adcandcm  repetendam  ;  vnde  , 
in.princtp,fetnnd4part.mm.}.,yii4iiu  Ith,    ficucj  conftitucns  poccft  aducrlus  fuos 
%,emmm. 9^.69.  verf.fin.  crcdiiorcspoftcriorcsopponcre  iusvxo- 

12  AssBRTio  Vll  Ex  vi  Statuti  Mcdio-  ris^fcu  mariti ,  quibus  prius  dcbct  fatif- 
Sj  dos  laneiUis  in  c.joi. vol.x. ,  fi  dos  poft  bicn-  faccre,ica  raaricus  conuicuurius,quan- 
*}}^^^^  a~  ^*^^^ cradu^ionis  vxoris  addooia  do  dotcm  reccpic»pooeft  adncifai fuoi 
r '  raariti  inccl ligatur  faaa,  &  firmau  iu-  credicorcs pofterioresbpponere^us  vxo- 
&  firma-  ramcnro  conftitucntis  ,  quod  ipfa  dos  ris  quoad  eandem  dotem  iibi  confticu> 
cst  iura-  ""'^  ''^  '^^^^^  F*^^  >nalitiam ,  ncc  in  frau-  tam ;  nec  obflat ,  quod  ftatuu  fint  ad 
fnento  dcinalicuiuscredi(Qdsitt(urij  Qccaite-  littcramiaccUigcada«prou(i4cen^nec 
coafti-v?  rius,  &  q  uod  ulis  dos  fit vera ,  non  zvin  iintenendenda  vlcra  exprefla ;  non  ob* 
tuentis    tem  fida  ,ncc  liniulaca  nocctcreditori-    ftat,inquam,quia,quantumuisdicatur      "  •  - 

^'^^..^^«iutaris^uldcmcoailitueatis^uaa-  litceralitCraccipicaaa  eflcjproutiacent, 
fatur^  wiMit^uile  iuramentum  fiKritcaacnni  non  colliturtamen  intcrprecatio  Glof^, 
i|lpfjyin  ailcfcorium ,  vcl  lcgis,  licct  tollatur  inccrpretatio  ho- 

Clarcliquctcx  tcrnuais,quibus  coa-    minajrurtiMsJimiercoiif.  iiz.  ,& c(mf,6.,  Stitu^ 
dpitttridem(latutttm,Ibi'fwo<f/>>/«^«   nMmm'AfiUf4eD$eeq.j^. ,  neeinter-  f*^micciir 
nnn  fitpcr  nulirijm^ncc  infr.tudem  alicuius     prctatiointrjnfcca,  bouJ,  (!k  rationalis ,  j!J[f^^ 
creditQrtf  pt^ertorts ,  »ec  dterint ,  & qitod    vd  0  uae  vcaiac  pcr  comprchcnfioncm_>  je. 
$tUt  4os  ^vemtnmmtemfUhifnee fimu-    stephtmm  Qrmimm  4^^.  fmttf.  e.  jop.  funi  io- 
peduci-  Uta,  vbi  nulla  intcrucnit  promilllo,  fed    mm.S.,.Altogradiis  coiif.^o.mtm.ip.lib.%.,  trioiitcfi« 
tur  ex    tantumhtfubfacramecoaiSrmacioeo-    SabeUim  infnmma  dinerf,  traS,  in  verbo 
^^'^A     nim,quaBinuliconfeflu>oecntMitian-  fimmmitifimgtnerntia^wiixtindefiMMis 
iiii",  quod  ccrtc  nil  aliud  imporcat ,  qua    num.ij.  verf.quodnon  fxdMtf  jdencgari 
iuramcncum  praecisc  alIcrtorium,quod    autemoon poccft ,  quin  iusoommune , 
tmtcun  dc  fua  natura  importat ,  quod    fecundum  quod  interpretari  dcbentfta- 
iurans  affirmet  ca,qucE  in  confefliune^    tuta  (JrJtianus  difcept.for.  c.68$.ni(m,6.f 
conuncntur  vcra  vflc,  proiit  uotant    Chri/iin,decif,£el^.iii.ttttmj.o.  ,&feqq. 
Mtmmes MgeUu  Ba^  de  dote  e,  \o,mm,   leAvatttr  «d  hypoaiecam  tacium  c« 
74. ,  dr  «Mi,  So.>^      &  aUi  oainmii*    vtroque  la  tcrc  pcr  texcum  in  d,  l,  vnica  $. 
llitCr,  jfei  vt  pleniusC.dereivxor,aSi.,zdcQ<iuQ 

S(>liimj|Iiqua  difticultas  videtur  cflca  quin  prsiudicct  crcditoribus  ex  vcro- 
quodtcxtusdiftiftatutividcatur  folum  quclateren^cftuii^iuxcafupnienBii* 
loqui  de  creditonbus  fiituris  confti-  «ata ,  "  - 
tueocis ,  vel  oooftttucntium  docem  fub  '  Exeo  autem  i  qnod  ditiatur  tn  eattn 
tait  iuramenio,  quod  pcopterea  non  v  i-  roceat  creditoribm  fmMris  ca>^ituemis,feu 
decur  extendt  aa  credicores  mariti ,  vel  conftititemimtdotcm  enm  bj^mbeca,&  fine 
ciiii«i6cad«Nii«&iicin(Kdiiie4dcqf*  4kdt»4||fiw4«f»«»«MMariciirimni^ 
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iicUAailwi«an  fmlloioodonoceat cre-  tmmimtiir  iffnl^t  in  l.  t$Aas  C.  mi 

dttoribusanterioribus  fiiic  habcntibus  pot.  in  pign.bMeantur,&  ibi Bartolns  Tig^ 

.         hypoUiccam,riuc:noahabcQubtU9.,rod  iii[Mtnnm(9dfu^.fartji^mtm.ifi.f-^ctm 

hShn  prfrisiaAiDncmpcrroaalcina&qaidem  m^sHK\.fm.6.mmi.^f.f<Aiit.mit^ 

non  no-  infpcfto  fcnfu  vcrboTum , quibus  conci-  trim.,Fontmella  dcpafl.mpt.cl.jtf.^.glof. 

cm  cre-  picur  hoclUtUCumfVideturnuUoinodQ  B.paKt.j.tom^6si.f  taames.Ar^lus8^^ 

«liiarbas  imceie  dAem  creditDribus  aoteriort*  lM0.  i<rifo^c.i8«NMm45.,quiafteritita 

MWf»<>-  bus.fiue  hyjK)thccarijs  ,  fiuc  chirogra-  inpraxi  fcruari ,  &  abeanec  inconfu- 

?*'"lJ'^'  pharijsuntum,rcupcrfonalibus,auan-  lcndo,  ncc  in  iudicandoreccdcndum» 

nnnim*  doquidan  dum  tcxtus  fc  rcfert  ad  cre-  Vidc ,  quac  lati  egimus  loc.  cit. ,  vbi  ra- 

ndioac   ditorcsa  dicdotis  inantca,vidctur  j  tili  tioncscomprobantcsattulimus ^adr 

Crfoo^  difponcionc  cxcluderc  crcdicorcs  prae-  uciiaQtiumQbic^rcloiuimus . 
cedentes  ex  generalihas  regulis,.  quod      Diemftatucum  bcK  in  d.  c.  <yoz.  noi» 

exccptio  firmat  rcgulam  q^uoad  non^  difponcre,  quodilla  dospoftbicnnium 

cxceptaa&quodipcluitovuusricexclu-  con(tituu,&  Uloiuramcntofirmaufic 

lio  altcrius,  adquod^amvidcturrcf-  vcrados,  &habe4turpro  ycra,fedprB^ 

pexifle  Carfotms  ad  St^tut.  Med^ot.  d.  c.  cish.  cidcm  hoc  confcrt  priuilcgium  ra- 

^o%.tMji,.'HPtf.i*occat  creditoribusfutinris,  lionciuramcnti,Tt  noccat  crcditoribus 

dumdint^uod  difpofitio  ftatuti  huius  poftcrioribus,  quod  ncgaucrac  inprsc-   ^  . 

non  noccat  crcdiioribus  antcrioribus,  ccdcnti  ftatutoi«c.x68.  x;o/.i  .Cjetcrum  ^j,^^  jJa- 

cum  nunquam  ccnfcatur  Princcpscoi-  auoad  rcliqua  uiem  doccmrcliquic  in  ^ 

lere  ius  ccrci j ,  prou  t  notant  aiMKf  j^rl^  nara,  in  quoerBe^  non  acceirirsetiUud  qnod  jn 

J^tes  htl.Gallus  f.&quid,  fi  tantum  ma-  iurnmcntum,inquononhabcbatpriui- tsUi  iiita" 

ximi  lus  nim.  xid.  jf.,  de  lib.  &  pofih.  His  lcgia  dptis .  Scd  contra ,  <^uia  ftatotuin  nwnta 

..  tamenminim^  obilantibus  aflerendum  lioc^ot.ratum  habct  id,  quod  in  tali.  «inraia» 

ex}ftimo,«]uodnonnoccatquidem.CFe-  iurameniDa£BmuturjiquoorcilicetMiii;  ^*^*^ 

ditoribus  anterioribus ,  habenttbt»  tXr  fit  pct  m^itimm  ,  nee  injkmidm  diemus: 

prcflfam  hypothccam  ,  noccat  C4mcn_..  creditoris,velalterius  ,&quodtalis  doseft 

crcditoribus  anteriQribustantumchy-  viaf*jMnmitfm^.ik,me^mAatay  &  per 

rogropharijs ,  &  periboalibc» ,  qutnim-^  hoc  excludit  prKrumptiones ,  propter 

mo  cti.irn  hypothccarijs ,  habcntibus  quas  in  illo  ftatuto  i<18.  (lifpouicrat, 

14     cancum  hypochccam  ucicam .  Ratio-  ^uod  noa  nocerct  crcditQi:ihu&  pofte- 

,  Nooet  dcmcicodeduco^quiaftataisimliocin  noribns,Cttmnonhabetenir  pcoveni. 

credito-  ordincadcreditorcsantcrioresnihildif-  docc/cd  pro  fifta ,  &  (imulata  in  firau- 

ribnsetiir  ponic,fed  eofdcmpenicusonuccic,&,pcr  dcmcreditorum>&fic  acccdcnte  tali 

'^^'^'h'  con^cquenscosrcliQquicindifpcrifitione  iunmentahabetitlamdotemproven» 

"■n!^^   iuris  communis  pcr  tcxtum  vulgatum  &rcali,qua)  proprerc.i  non  cft ,  aujWr 

^tnml^  inl.commodijjimi  ff.de lib.,&pofib.f  ncc  «cdotispriuUegu  OQn.Ucbcac.foi:ttri . 
aftion£    valctdici.quodcoinprchendantiir  iiL^      Hic  pro  coitq>lcmento  kuius  afler- 

Derfaiu-  hac  dii|Xificionc  ftatucaria  argumcntoa  tionis ,  &  corum ;  quac  in  cadcm,  diiU 

wm.      coacrariofcnfudedudo,quia  inpraccc-  runc,oricurdithculcas,anadhoc,vciiU 

dendbns  inmidiam,  qnod  non  valcat  dosibrtiattir  iura*  de  quibus  fupra  r»> 

argumcntum  a  concrario  fenfu  deduc-  quiratur ,  vt  talc  iuramcntum  lic  for- 

(um  m  ftacucis/iuae  dcbcnc  incclligi  ad  malc ,  &  comprchcndac  ca  omnia  ex- 

litierS,prouc  iaccnc.  Vidc  ca,qu£e  dixi-  prds^ ,  quae.in  uli  ftatmo  contincntur, 

mus  m  bae  eadm.  femmimefni»  affcrt.  aa  vcr6.(uppleri  pofsit  per  aKiuipollcns,     7  ^ 

vrrfjliees  diaUe^oftatuta ,  &  hic  appli-  vcl  pcr  rclacioncm  ?  Arbitror  dcbcrc  cf-  inrame-. 

ca,  Exalia partcj'? jr«f«/>oc  5ox.,quando  fc  formale  ,  &  non  pofsc  pcr  aliud  fup-  tum  de- 

UU.  dotii  ouiftitutio  firmata  cft  iura^-  plcri .  Ratiacft,  quia  hoc  iuramcatum  b^  efle-* 


aKntoiuxta  modum  cxpofitura,illam  talicir  conccpcumrcquiricurproforma  - 

lttbccprovcradoce,adcoq;noncft,cur  flmtmiinl.fniMaodonum.j^^.adfia^^j.,  preheii^' 

veii^clocisncmdcbeatpcuuii^foctiri^  tMrfr  vi ,  quoaaucemnro  forma  requi- 

Ratinncs  Qii'hus  pofitts  deuen wndo ad  rem  no--  rttur  non  poteft  pcr  aliud  fupplcri  Re-  ni.a  cx- 

pro  h;ic    ftram  fic  fubfumo  i  Scd  de  iurc  com-  bufusintra^i.dcdonat.infinuan.art.i  .^lo-  pnffz  in 

«Uci&Nic  muni  veca dos  non pra:£crturciediiprl-  f4vU.mim.i%.,  Bvrffumu CoHalcan.  rrd^..iUcuto«. 

b»  j»im  iuiilms,habentibus  exprefam.  ie  tutore  mm».\^.^^niAc  non  potcft  par- 

hypothccam  ,pra;fcrtur  t  uiicn  crcdito-  tium  confcnfu  rcmicti //^po//r«  Kmi- 

.  iibus,quAntHiaui»antcfioribusahabctt*  iuU.h^itJedMat.S.i..mijL$j.,&x78. 

ilbiis  ^dumULMittt<tcitam  hypotheeani.  Utm  vlmiis  inl.fi  <p4iid»im.Mtf.r.iMdr 

pcrea.qux  latc  docuimustom^./irfcfrr.  vi .  Iloc  idcm  poteft  probari  pariutc 

Cvuraiius  XI.  dc  pt^n. ,  &  byfotbeca  frtt-  iuramcnco,quoa  cx  vi  Statuci  McdioU- 

mt.\.JcSj^  mt.il.,  &  UtiicndniiKCA^  ai  kc. jH-jquod  reqairiniriAdomiiioK 
h  V.  nibuH 
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lubusj  qnad  ex  communi  DD.ptadco»  IL  vfai  pra:rcribi(ur  tanqnain  forma^J 

♦  •'•        non  potcftpcrqujti  aliud fupplcrijCum  contracSusalicnationisbonorumEcclc- 

\  praBteribatur  taaquam  ibrma ,  &  fup-  fiaAicorum  afscnius  Pontiticius ,  qus      '  ' 

plejU-fialeaiaiclilieiiuris ,  &  hanc  pari-  tamcndirpoficiabfiiicmfiiericvfu,6tiiio* 

tatem » quoad  hunc  cflbftum  approbae  ribus  vcentium  reoepca ,  vel  per  contra-  .  , 

Ctafamtsad  Stamt.MfdiolmaJ  d.c.^oi.  riamconfuctudincmabrogatanonobli.-  .  ■■  • 

ivuerb„qiiod ipfadosnonfijtpprnulniam.  gat ,  ncc ad^us  ea dclinentefdcfilUCCX 

AssBRTio  VIII.  Non  requiricur  co-  «unmuniori  DD.  confenfu  . 
17    pulatiuc,  quodillaconftituciodoeisfit      Vbi  camen  talis  rubricacionon  efset 

Non  re-  ilinul  iurata,  &  rubricata  iuxta  mo-  pcr  contrariam  confuctudinem  abro- 

qiirritur  (jiim  inmtutoexpoficum  Carpams  ad  d.  gata ,  fcu  fublatus  non  dsct  vfus  calis 

11^^ 'iio<l  '^■^®*"         »  &riArieatafHernadoffi-'  nibricationis  foteor ,  quod  conftitudo  Jt 

ilh^los*  <:"*^fi<^tMorur,t .  illius  dotisinprsiudiciumcrcditorum,  VbiiiN 

fic  nmul    lUcioexeodcducicur,  quia  contra  noQfubiiftcrct^cumliQrmaficdegaiGtc  bricat» 

iuratn,  &      fUtucum,qiraad  illam  qualitacem  indittif%iliam  »g.  ttxtus  in  t.fi  veritM  mm»  cwc 

rubric.ira  nibricationls  i.im  ell  kgiiiir.ccontraria      .  dc  jtdeicom.yTinqnclde itire wariti glof. 

luxt.i  mo  conructudinc  pr«fcnpturo  *  curo  non  6.  um^,MfAiMde pritftcgeH.  Itb.  i.  c.  9.  ^^^e- 

dum  itv  amplius  fit  in  vTu  yprauciiabeturexor-  rmm.n.,  Gmnudez  ad  reg.S. ,  Cattcel.glof.  tudincm 

•^*'      diiicCollcgij  Notariorum'«n«' I T j5.</'f  18.  jwx.yrf.  f«»»/f^^. ,  &  ideo  non  in_f  .ibrog.itA 

^.Septembris  .  Dillicuicas  ibiumaiodQ  partc,  fed  in  totumdebecadiropicri,&  dotis  co- 

aUqttatn<ovidecur,poriecottfifiere-»f  in  illa  partc,  quamuis  mim'nu  noa.j  ftinitio. 

quOd  codcm  modo  ,  &  fuS  cadcin  for-  ridinip!cca,in  totuin.iLtu';  corruit /.ffc»w  |!^"*" 

ma  vidccur  in  boc  iUcuCO  illa  rubricar  A«  $. (i pr^terf. de  {ranftU.  L ^Hi  jH,om4t  J. 

tio,ac  iuramencum ad  effe^hini,  vtd«  Ftaniiis  ff.de verb.obii^^.  clofa BaUhu  i»  ciic,„m  " 

illa  no:cat  crc(f.ioril)Us  ,  adcoq.ctiam  c.\ .  inverb.vacatiorie  di  mil.vaf.,BartolitS  credito- 

rubricacio  vidctur  tanquam  iorma rc-  ml.\.i.aitpratorJ'.neqtudinfitimin,  ptib^  rtun. 

quiri^  quod  autem  fe  haMC  pern^ttm  Tka^itretrmxttim.%4^l^.6ikn.ii, 
V>rmae  non  potcH  pia;fcribi  inancntc  in-       AssertjoIX.  Vbi  riibricatio  non  cf- 

C^ero ,  6(  ill%fo  iure,cu  lus  eil  foraia.j  .  fcc  pcr  ooncrariam  confuecudinero abo-     1 9 

iSfiicUi  negocio  poteft  buic  difficuttati  lica  poto  CKinfisnulloftppaMl »  vbi  ca-  Po^^ . 

pccurri ,  diflingucndo  forroas  cxtrinfc-  mennon  fuifsctiam  oppofitum  dc  nul-  nibrica- 

cas  rcquifuas  4  difpofitionc  iuris  a  for-  litatc  concradbus  KcbuifHs  traS,  de  »omi-  ''?*PP<*' 

pis  intrinlecirreqttifitis  ex  natura  rei }  nat.  q.ia.  nnm.j^.  vcrf.itcm  pcfi^um  iQwr-  ^^^^^^ 

Soluun-  rurfus  excrinlecas  inadaequatas ,  &  ina-  fams  ad  Statut.  Mediol.  ind.  e.jaa,, * 

fur  non- d2pquacas,&cbasincas,  quae  iimulpO"  inverh.&ntbricatifnerit, 
niiilx  in-  jiuntur ,  &  in  cas,quac  pofsunt  fucccfsi-       R.itio  primae  partis  cx  co  deducitur, 

^^^^   ue,  S(cx  interualloponi;  loqucndodc  quuvbitcmpusnoneftprsfticutumad 

^pwc^.  forniis  intrinfccis  vcrumeftia,  quodin  rubricandum  reftdet  in  fkcultatc  con- 

inftancia  aftl-rcur  ,  nam  fi  hac  dcficiant  llicutntis  dotcin  ,  vt  (t.uim  poiiit  rubri- 

deficit  quoquc  a^tus  per  texcum  in  Litt-  care,li  vdit,  v  cl  q  uando  voiucrit ,  &  fic 

tiamts§.ft  tfuis  rem  f. de  airo ,  &  arg.  leg. ,  factiltati nunc]  ua  m  pnefcribitur  /.  viam 

.^u.ir(\delegi\}.lib.<^.c.^x.nHtn.x.,  Salas  tf.dc-ji.jfuhi.  ,  acque  ita  in  caufa  confi- 

traSk.  de  legtbits  q.  96.  tra&.  if.  di^.  16.  nuii  noroinati  ad  bcneiiciuro ,  qui  rodi- 

Mf.9.9m.36.  i  loquendo ver6  deformis  gex  in/inuatione,decifimi  fuifle  in  Sena- 

pjllrinrccis ,  quae  tanquam  folcmnicatcf  tuParificnfiSuprcinoin  uugna  .ittclh- 

f     requiruntur  aiurcpofitiuomaxiiiK,  fi  tionurocaroeraanaoi^^i.  dic  5.Apri-< 

.      .  fii|t  inadsquatse ,  &  ponibile*  ex  iqcer-  Ih  ante  Fafcha ,  deeifiiQ  Aiifie  teflatur 

,  uaUo,  licutihccpcr  iura  ponuntur,ita  Rcbuifus  loc.  cit. 

•  :  y    pcrdiuerfamrapQfsuntaQrogari,adco<      Katiofecuadx  parcis,  quamlatfcfH- 

que  eciam  per  contrariam  «Qnfiietudii-  ftinecMa]|6Mtf  /h  futs  ftngHLftng.^mA^ 

"    .      iicm,qu«  vim  lci^is  habct /.  rfp         jf.  cx  eodcfumitur  ,  quia  cx  quo  t^lis  do- 

"  ■      de  Ugm,  %,ex  nonfcnpto  Jnjiit.  dc  inr.nat.  tcm  confticucns  dcfijt  rubricare  vfque  Niiiedise 

'  fent,  €,fin,  4e  eoHfnee.  cum  iit  quaedani  ad  tempus ,  quo  fuitoppofitum  de nul-  ian op- 

forma,  &  quafi  quoddam  alcerum  ius  litatc  contradlus,  pcr  illam  oppofitio-  poftiM». 

.         fiitursik  ^ldusfoi^.^}^.,  ^pidui  Ca-,  ncrointerrupu     faculus  rubricandi,  f^i"*^ 

finm  ro/4.  verf.  deeimo  prmntm  tiy.^.,  fiquidemeoncdiatio  I  itis ,  feu  iudiciivn  * 

Stirdits dealiment.  tit.  i  num.^j. ,  & qujcli-  iam  inccptum cadit  fupcr  non rubrica- 

becdifpofitiorccipiciiucrprctationeroa  tioncmprotempQrcn}ocaeIici«,fcu  op^ 

confuQtudine^MTMtf  </<'4//n><'Aftf^.i.f,  pofitiOMtciofdcm  non.  pafia»«  6e  pA' 

4Stf.Mii»i.(5.  Hoc  poccft  in  pluribus  excm-  confcqucns  cadit  fupcr  tcmpus  practe- 

g|i|^nii>9i;M&i^^i>f^<^<^(='^P^Ltmin^^^  ritumnonfuturum,  ergoiudiciumdc-t 

jmitMiw{»B|tBiiag.A«^  ^cadecc  fttpn  illu^  Kmpus  &c. 
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PRJBNOTIO  XXni. 

Bxplkaafitr  ea  oniiia>  quz  peiciAent 
ad  docem  modicam ,  congriiaiDt» 

MM^uiUtirdkatKttmigma.  t. 

^ongruitas  defitmencla  efl  pcr  ordirte  ai 
faadtatei  dotaatii  «  ^uando  iotare  rc- 
«enr,  *. 

TatrimoniHm  dotaatis  fammttlAm  cSt  de^ 

ia&o  are  alievo .  j, 
Vgn  Mito  refbeS»  oi  tMbrvw  frofriet^ 

tis ,  fcd  fruautm  .  4, 
SHmmendum  eji  ctiam  patrimonium  in  ordi-' 
ne  ai  bona  fenialia ,  &  fideicomt^lu 

fecnndiim  aflimationem  frmfhmmt  Mnb 

tamen  proprietatis .  y. 
tStiam  fummenia  efi  conp^mtas  iotitexii' 

gnitate  dotmtis ,  &  dotatx .  6. 
£tiam  ex  condutone  muUens ,  &  mariti .  7. 


Sipater ,  vel  annt  fotemit  tjiiKntes  iota- 
tertnt  cougru^  (jiiam ,  non  tamen  iu.vta^ 
itgkintam  ,  potcft  de  iare  commmi,  hae 
mortm  Tatre ,  fen  ^uo  fetere  compte' 
mentum  legitimx .  zo, 
BfitiOtCntnon  fofftt  exigere  comflementum 
*■  fortis  mpuait  emitfratr0ms.  XI. 
Si  in  illa  dotatione  filia  rcmntiaHcrit  iuri- 
bns  ad  bona  fatema ,  feu  amta  rc;^nla- 
rMr  non  fote0  agere  ai  tmtflmett' 
tnm.  t%. 

TH^  in  iUa  retmttiatiene  ejfet  lafa  enormif- 
fmii.  15. 

9M  i  Tatre ,  ve! .Auo  corflitnta  filia ,  fen 
nefti  habctwr  fro  cot^na  |  mft  manifcfii 
apfareatde  nttetpuitam .  X4- 
Conflante  dc  incmipi^am  feufi  f^ 

fteri .  xf. 
Mffimiuii^f^eSaretfrebareimem' 

gndtatcm,  x6. 
Si^ia  inreceptionc dotis  kTatrc  non  teffc' 
ritimihu  ad  bona  patema  mortuo  Tatre 
potefi  a^^rrc  ai  complcnicntum  lc^itimx  , 
qnantHmHis  illados  fueritcon^ru.i .  zj. 


Miiam  exmmiero  liberenimftam ieiamis,  Si  ver^ eefiarie,  triosfimnt  im-o>:grtia  t/i- 
tpikmmariti,  8.  memeVatre,potefi  t^ere  ad  camplemeii^ 

Etiam  in  ordine  ai  confuetniinem  regionis  ^       tum  cot^riU  ,  eo  iefimSo  ai  comfUmeih 

crfamiUa.  9.  tum  legitima.  z8, 

Las  m»  infeU^itmeaiigirua  ex  eof  fmi  fs^  Sementia  i^trenst^mi  non  extante  flatuto 


mimieimi  iSa  hmematvinima^mdiseon 

ditio)ii$ ,  cui  ttuh.it .  I  o. 
7^H  obftantet  qnod  tam  nuritus  ,quamfa^ 
MHM  ae^mtmrim  meikti  doti ,  poeeB 
adhnc  fitmina  canflante  matrimonmf^ 
viuentelfatre  pctere  fuppUmentlimvf' 
qmadeongrmtatem.  if.< 
tti^m  morttia  Tatre  potefl  ab  hxredihus 
eiMfdempetere  jnpplemcntum  inordimai 
dini  matrimonium .  1%, 
jld  hoc  ,vt  dos  diciitHr  con^ua  attento  iure 
communi  ,>ion  cfl  nccefsi  ,  quoi  adaquct 
alimenta .  \). 
U^c  itcm  c(l  nccrfsi ,  vt  adaquet  quantita- 
tcm  le^ittmx  ,  fcd  quandoque  potefl  effe 
mnm^fumiofmexi^itegemaior.  14. 
S^ritMCf  «MT  fimiofm  exigae  ep  mar* 
ior.  15. 

'Nsn  folnm  Tater ,  &  .Auus  tenemur 


exduteme  famhus  i  fucceffione ,  pofjtt 
fiUa  i  Tatre  dotata  opponcre  qncr'  l.im^ 
imengirmtatts  ^  non  ftc  extantc  tali  fta- 

Siue  cxtantc  taU  fl.ttuto  ,  fjue  non  extantt 
poteft  opponi  dc  tali  incongrnitate .  jo. 
Uitaxaniam  eongrmtatem  iotis  ^Tatre-» 
conflitutx ,  qu.indo  fxUa  opponitf  tpuditjt 
tempKs fic  attcndcndmn .  ji, 
Sententia  afkrets ,  quoiqnanio  fiUa  remPh 
tiauit  bonis  T.nris ,  attcndemium ptteHt' 
pus  obitus  Cilrjdt  m .  jl. 

Sememia  aficrcns  attenimiimt  efi  temfm 

contraBus  dotaUs .  5^. 
Tertia quxdam  fententiaexponitur  cum  fuis 

ratimibus.  54. 
Trafcrtnr  fcntentia ,  quod  filia  pofjit  velle^ 
qttod  aflimatio  fiat  ad  tempus  obitus  Pa- 

doque  dotem  excedentem  Ugitimam  eot^    Qttando  fiUa  in  dotatione  renuntiauit  bonis 


ferre ,  fei  etiam  eius ,  feu  eorum  hare- 
iet.  itf. 

Si  Tater  condito  teftamentotpauamrit  ba~ 
redes  ad  datandam  ftUam  inUgitima^pOi 
non  fit  congrna  fememia  afferem  ,  ^iod 
bareies  non  temantur  ai^ere iotemvfin 
ai  compUmentum  congrui ,  fi  fiUa  aliimi 
habeat ,  qua  augeat .  1 7. 
Sememiacmrana  prafcrtm..  18« 
Si  Tmer,  vel  Auus  patemmtHmitaieeem 
fiUx  non  cot^ituerint ,  nec  in  t^UmemOf 
ifta  fHccednnt  de  inre  cmmmdfimdem» 


patemis  ,extante  (latuto  exchdentc  fa- 
minas  k  fuceeffione ,  attcndc  cdum  ift  Mnh 
pm  iotmionu  ai  taxaniam  iaum  eeni» 
gruam.  jd. 

txMMtr  ftmmo  martuo,  Vairet  potef^ 
agere  ai  complementum  legitima .  ^7. 
Qnanio  dos  corflituitur  4  fratrihus ,  dnet 
cfie  fimpUcitir  cor^rna,&  quotnodo .  38. 
Concurrentibtts  circur^antijs ,  poteft  Tater 
vniex  fiUabus  cor^ituere  maioremiotfa 
quam  aUeri .  jp. 
DtfunSoTatre  ,qui  fiUabm  certam  ioteuu» 
tenftitmt ,  ne»  tenentm  filij  bmedet 
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relums  fiUaim,  non  nuptis  mtioreiru 
^ttm€mftimn*,f^emicaiididotefaf'' 
fi^M^cum  perfimitsfiM'  eeiniitMs 
•edUeare.  40. 

'  T^ter  aliis  em^itmt       bote  mAe- 
rf .  41. 

^  taxandam  dotem  em^rmm  non  fmtt  at^ 
tendenda  bona  fideicommiffa ,  fi  rx/b/u 
bonis  liberis  pc^t  dos  cofigrua  fiaimsfi- 


fauorem  mafcnlorum ,  &iHbente  ffminas 
eongrui  dotari ,  potefi  dos  detrebi  ex 
bonis  fideicommiffi  non  obflante ,  <jHod 
poffit  ex  legitima,&  Trebellianica  con^ 
fiitM.  ^i. 
Tion  extoHtibus  bom's  Uberis  non  fohm  itu 
ordine  addotem  fiUarum  fideicommitten- 
tis ,  pofiunt  alienari  bona  fideicommifsi  ^ 
fed  etiam  ad  dotem  aeftit,  &fretie' 
ftis&c.  6%. 


tenta  quditatc  nAemkim,  &eee^iiettt-    V^kiu  etiam  aUenari  bomt  fideiemmifsi 


dineleei,  4%. 
Jiemedhim  auch.  xt»,  qiUBGo^.  conuqui 
nia  dc  lcg.  ^  fiiifUUtfim  ,  ntft  elife^ 
Uuum,  43, 
CempKttmd*  tme»  efttttxMiodttitexafii- 

mationc  fruciuHm  .  44. 
ybi  alia  bona  Ubera  nen  ftm  ,  ctimntitas 
ietistaxmdaetimefiexhtottsfiineem^ 
m  ljis.  45. 
AuUi.  rcs,4  u«  nen  ^erreQari*  inris  cmh 

mimis,fedipfkmitiseeimmme.  46. 
iBfif^stio  auth.  rcs ,  qux  C.  communia 


fn  im  d^endentium ,  non  extemtihus 
iiutbamt  meris,  tjuamuis  tefiator  fre-^ 

4Mit.  tfj, 
Bdcevefa  ftmt ,  fuamuit  defieientibm  vte^ 
tis  fideicommiffum  efit  r^UmiAmiiu 
emifmfim.  df. 
Vefimetim  dienari  pre  detedefeenieHtiS 
iojj.j  fidcicomn  jji ,  quamuis  ipfa  folum 
fuerit  fideicommifio  obUgata,  &  non^ 
mmM  hem ,  fi  alia  keiui  lAera  nm  ex' 
tent.  6j. 


alieuari 
&  m^t^ 


{aiis profedtt,fiMe  fidcicommtfium    f^fpefitie  auth.  te»,  quae  tton  babetUtcum 
pme^it  matrhmtium ,  feu  cat^itmei       la  fideieemm^  rw0e  extrmo  i»  w- 

rem  dotis  jftite  fncrit  fubfccNf.m .  ^-j.  dinc.xddoteffr0filidmt^ifimemrMn. 
Ifip»  fcfiuHt  boM  fideiemmiffa  fro  dote-^        nei .  66. 
fimfUcitir  tUieHari,fed  tmm^fimtm,    KeUBo  fideieemmifih  fmimt  extvm*  nw 
cum  bonis  libetrit  fef^  f <Mgiittf  dat  emm        babenti  aUundt ,  qao  poffit  fe  dotare^  , 
ftitui .  d8,  foffe  biuaiicuare  bona fro  fui  dotequinii 

^itamen  dia  bmaemi  fiippeierm »  fefijeP,        afserant.  67. 

fi  neceffarium  efiet,  totum  fiieiemmifim     Contraria  fententia  cxponitw .  68. 

T^on  potefi  fideicommifsarius  inditutus  fub 
conditione  ,  fi  lutres  grauatus  decefserit 
fme  Uberis  ,  obUgare  oona  fideicommifsi 
pre  dmutiene  propter  nuptias ,  nec  pra 
refiimime  dotis .  6p. 
bt  fideicemmifio  trai^ifdi,  fM  /rnfw^ 
vel  patruus  itfiituit  imredm  ^kiem' 
•  miffarium  frjtrt  m ,  -jc!  fobrinum  finue-t 
fiatuto  exeUidente  faminas  tl  fmct^ene, 
poteil  fideieommifierim  ex  Imit  fidei- 
commt^dot  irc  foTorem,fhHntftimfdei- 
commitientis .  70. 
fecUifo  fiatuto ,  fi  fbrar  htAeret  lUiimde,  tfxa 
foffet  fc  dotarr  ,  non  cjfct  dctrahcndufn^ 
fro  dote  ifjius  dc  fideicommifio  tranfucr- 
fali.  71. 

Sifratcr  fidciiilfM-ius  haherct  bona  Uhcrx^, 
adimc  f^t  detrabere  frodotanda  fororo 
taatmn ,  ipiaimm  teneretiir  eanferre  fi^O' 
ter  ftdeicommittens .  yi. 
|n  fideicommifio  Matris  ,  vcl  .Aui  materni 
uo»  fotcfi  detndiifra  dotanda  fitia  ,  fcit 
vepti  tn  cafibus  ,iiifHkttHUwmteim- 
turdotare.  j^. 


aUenari  pro  dote .  jj^ 
Veffimt  ttiam  bona  ' 
pro  appaaif^^ 

dio.  %o. 
*J>ummo4ofint  modcrata.  Ji. 

^rm  pro  fefiiui(atibus  eoi^uis  ,  &  coa- 
.  muijs .  55,. 

£r  pro  ft  Htlibus ,  &  interefie  dotii  marito, 
non  fo'ut<£.  5j. 

fxcipe ,  nifi  maritus  fnerit  ia  me/ra  euifMi 
ad  cxvt^cndiiin  hoc  intcrefk .  54, 

^Ofia  fidcuoijtixiijia  poljunt  aUenari  ad  ea»% 
fiimnim  congrua  dotem  fiUafideievm- 
mittentis  ,fi  non  extcnt  bona  Ubera,ctuni 
fi  eadem  fiUa  almade  habeat,^  fjnffitfibi 
detm  em^hnere .  55. 

Auth,  rcs,  quac  tMitim  fnbfidiaria in.' 
ordine  ad  eum,  qut  tenetur  dotare,  & 
qaomodh.  ^6, 

Sententia  a(fercns,quod  fi  filis  fucrit  hares 
inflituta, &fideicouimifjo.granata,  noa 
fiflkieitem  ^eet^tuere  exbmtfidei-^ 
commiffi ,  ft  kibeat  .tliiindi,  quo  po^tOB-. 
pui  dotcm  ftbt  confiituere ,  fj. 


Sememiaeeim^anaafiHfem^^fibiexHUf    fiUahmes  grauata  fiieicemmiffaiMatre^ 


dotem  congriiam  conflititrre .  58. 
f>raferfurb0  fecmdafententia .  jp. 
Trkr  tameii  tfi  mapt  eaaunmitir  rece^ 

pta.  60. 

^i^ite  ^efiofere  4e  ^eieommijfo  ii^ 


non  potefl  dctr.thrre  pro  fuadote,fii 
•   beat  Vatrem  diuitem .  74, 
lifseitm  ,  fi  habcjt  bona  aduentitia .  77. 
l*otefi  tamen  detrahere  in  cafibus  ,m^lAllfk 
Uofer  teneretur  dotarc ,  74. 
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'ON  congrucntiiis  potcfl  innotc-  CordiibaaLarainl.fi/jHis  Mltberisf.  fci 

rccrcqusnam  dos  dicatur  modi-  ft  filius  mi.t^i.f&  feqq.f.  de  lib.  agnof. 

ca»6equaBnaminagitt»qiiamperordi-      Maior  dUficultas  ouoad  hoc  potefl 

I     nem  ad  oognitioncm  dotis  congruas ;  cffc  >  an  in  taxanda  nuiufmodi  dote^  * 

Congrui  ncc  mcKlicum,&niugaum  fccundum^  congrua  fumcndum  fit  patrimonium_.  , 

Msdotis  prasfcns  inftitutumattendendumeftfc-  Fatris,&Aui,vdalterius,q^ui  teneacur  c  ; 

ft  quantiutcm  rci ,  quac  datur  dotarc,  proiit  comprchcndit  bona  fcu-  ^^0"^^^' 

ordlne!."     dotcm ,  cum  id ,  quod eft  modicum  dalia ,  &  fidcicommifso  fubie^ ,  an  ,  ^^^.^^ 

flilpcdb'  rcipc^ucercigcnerispcrfonarum.poilic  vcr6  dumcaxac ,  prout  comprciicni.u  idinii^ 

na^tffot  t&c  congruum  rcfpc^u  pcrfonarum  al-  bona  libera  eiuTdem  docantis ,  vel  de-  ^d  bcHia 

eontnu  tcriusgcncris.&magnumrcfpcftualia-  bcntisdoure?  l9«Bi«^»jf/w&>^wrf.  fco^»»» 

rum  indiucrfogencrc,  fed  inordincad  traB.  de  dote  c.  i  j.  num.p.  fcntit  in  ta- 

peclboas»  qusBdat,  &  cui  datur ,  &ad  xatione  Jxuiuiiiiodi  dotts  noa  habenda  {^"^dru 

ftlias  oonitaerationcs ,  dc  quibus  lat^  cffe  rationcm  bonorum  feudalium ,  &  d,iin  v.i- 

infra.  Dosigiturdiccturparua,&:nin-  fidcicoaiiniirisruppfjfitorumquoad^lti-  loremfiru 

dica ,  qus  nou  attii^c  congruicaccni-.  mationem  pro^ricutis  ,  beat  tamea^  ^um . 

i«fpcauconftitnetttis,&das,ciiieoiH  «]uoad«Bftiittatioaemfroauum,qtttet 

ftituitur,&magna>qtUBCMe4ictakai  illis  bonis  aPacre,  vcl  Auo,  vcl  alio, 

congruiuccm.  quidocareteiieatur,percipiuncur,quia 

In  ordine  ad  hanc  dotis  congruitatC  nuialinodi  frudus  inter  eorum  patri- 

taxandjm  pkircs  habcndxfunt  infpe-  monium  computantur  ;  atquc  pro  hac 

^ioncs,&prim6  ad  facultatcs, &patri-  opinionc  citatMiogt/.  de  in^ut.  ^.38.  n», 

monium  docantis  in  fuppofitione ,  qua  io.ni/?«.,0M«f(iMi jo  fiamu  decif.  partA, 

dotansficPatcr,veI  Auus,vcl  aiius,qui  tit^.num.^^o.,  MMticamde  tacit. ,      .  . 

dat,  turedocare  ccncacur ;  fi ccenimu  ambig.conuent.ltb.ix.titj.i.nHm.i^.,^' 

lit  eKtcaiwus ,  qui  nuUa  neccflitace  co-  fitqq. ,  &  probat  pcr  ccxcum  in  l.  in  fidei- 

gencc ,  fcd  cx roera  1  ibcralitatc  dotcm_.  commiffdrium ,  & l. mulicr  §.  fi  hxredet, dr 

confticuac,Cum  iU>crc  dcdcri: ,  non  cft  l.pojlulaiite  §.fed  &  huiufmodi  ff.  ad  Tre^ 

abeo  requirenda congruitas  luxta  ip-  kffi^si.dcqua  rc infra ex profelTo . 
iius  pacrimonium ,  &  facultates ;  Quod       Secundo  infpc^io  habcnda  cft  addi-  ^ 

aucem  dos  taxanda  fit  iuxta  facultates,  gnitatcm  parcntis ,  &  famili^  dotantis,  ^xttii 

&  patrimonium  dotancis ,  quando  do-  &  dotacae  per  textum  in  l.fi  filije  Vater  fumen— 

2     cansceneturcxprcfs^coliigiturfjr/.noii  ff.del^at.j.,Maiuieadetiuit.f&ambig. 

Congmi  pcft  i.gcner.  ff.de  imredot.exl.fifilidpa'  tmmetlt.Ub.i^.titM.niM.iS.fTbefaurus  gniit*». , 

Cas  defu-  terverf.  Labeoff.  de  legat.^., 6-^x1.  qiuero  deeif.l^.  num.$.,  &  htx:  ctiam  clarc  dc-  P^'^ 

pcf^r  i''^  autem  ,  &  dudcur  ex  tcx:u  in  autb.  res  ,  qiM  Cod.  Jj^^ 

dinem^  ncultates  dotantis  ad  dfeAum  huius  commimUde  legatis ,  cum  honorabilia_>  ^oT 

ad  faciil-  taxationis  fiinKndum  ,  fcu  fumcndas  matrimonta  doiea|  llOlKMralMlett  CKi-tantis>& 

fatesdo.  func  dedu^xre  alienojper  ccxtuni.,  gant.  dontit» 
tanris,  inl.r^.ff.qiutinfraiid.eredit.l.nepotpro-      Tertib ad conditionem mnlier» ,  0t 

culo  ff.  dc  verh.  ohli^.  Rurfus  talc  patri-  mariti ,  prout  colligirur  c.x  l.  quxro  ff.  de 

re  tmS"  «nomum ,  feu  facuicaccs  fumendum_,  iure  dot.,  &ex  l.  cum  pofi  ^.gener.ff.cod, 

tur.      eftnonhabitoreTpeftuadvalcMrempro^  Ht.  t&^ex  antik.  rtSytputC'  commmaa  it^ 

prictatisjfecl  ad  valorem  fru£tuum,qui  legat.,  nec  ex  eo  ,  quod  Pjter  n!iqu,i_, 

ex  eodem  patrimonio  pcrcipiuntur  So-  rationc dcclinct  a  dignitatc  propria,pu- 

^     rrttiir  ni  fimma iecif.  part.%.  tit.^  num.  ca  propccr  dcli^ium  ,  ob  quod  inddat 

Patrimo"  i<Jo  >  lo.xnnes  .Angelus  Boffius  in  trad.  dc  \n  indignacioncra  Principis,  indignica» 

niutnAo- fffc^.^tf^tfMn. part.i..c. ii.de aiivKntor,  refundicur  in  filiam ,  ade6  vc  fflinii^ 

tantis su-  Migat.mim.y9%.,Bartt^  inl.qui bonis  ff.  quam  eius conditio Cx^t ,  dotari de- 

inendam  deceff, bon.  Sed,an  in  h.ic  hy pothcfi  polTit  bcat  pcr  Fifcum,  per  textum  in  l.  fiHam  J 

^rledti-  corapclli  Pater,vclAuusadalicnanda  jf.rfc  i  wwr.  Adhancqualicacemexpar-Etiam_«c 

alieiux^~'  proprietatem  fui  patrimonij , fihoccoo-  te  mulieris  pertinec  confiderare  ,  an  fit coodicioc. 

fillat  inpracdijs,  &  lUbilibus,quxma-  fbrmofa  ,  virtutibuspradica,  anfitvir- 

gni  funt  valoris ,  &  aeftinuuoois ,  licec  go,  vcl  vidua,  vci  ftuprata,an  fit  l^iti-  * 

^    modioosfruausreddancadefieftam,  ma,velillegicima,nacuralis,anfpuria."^ 

Non  ha-  vtprctiuminaliamproprictatemmagis  Adqualitatcm  vcr6  rcfpc^tu  mantifpc- 

bito  ref.  frudifcram,vcl  m  locoMoncium  impii-  Oac  confidcrare ,  cuius  nobiliucis  iic , 

poftu  ad  cecur^ifidium  eft  incer  DO.  ^o  pip-  cttiustngenij,vd  peritia:  in  artificio  ali^ 

v.ilorefn  babiliiis  arbitror  poffc  compclli ,  proiit  quo,an  habeac  amplum ,  vcl  tcnue  pa- . 

pi^^P"'-  eciam  iuftmcnc  loamus  ^Aagelus  B^ns  triinonium,anficlenex,vcliuucnis;  in 

firack^   tr4fi(.  ieiottcaf.i 5.  nm. 8. ,  &  tre».  de  ordine ettnin  adluK  orania ,  &  firailia 

egieS,matriKm,t0tA,ssf.i$,m»JtQO,,  cspancnrini^uepotBftcaxaridiucrfa 

Cc  dos 
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Iiberoru 
t.tm  ex 
p.irfc  do- 
t.intis  , 
qti.tin^ 
m-inti , 


dos  in  quantitatc,  qus  fitcongrua,  vt  quiniromomagis  conructudincm rcgio* 
latc  loannes  ^ugclus  BofJiHs  trau,  de  dote  nis,&  tcrrae,qua  quantitatcm  patruno- 
t.ij.eitmm.i^.adiZ.  nij,fcu  lcgitimae,quod ctiam  fcnfiflc  vi- 

Qi[ai-t6  in  ordinc  ad  numcrum  libc-    dttnr StephaimGratimmsdifcept .f«r .tom. 
roruui  tam  exparte  dotantis,  vtrcilicet    5,  f.p^j.nww.i.,  vndcetiam  notat  llof4 
fi  Paccr  dotans  plurcs  iiabeat  filios ,  &    KoniMA  decif.  60.  num.^.part.  1.  recent.  , 
8     filia  dotata  pcr  confequens  plurcs  fra-   quod  Patcr  non  debeatattcndercadid, 
Etiamcx  trcs ,  &  forores ,  tam  cx  partc  mariti ,   quod  altcri  filije  dcderit  in  doiem,  fed 

numero  cui  conltituitur  dos ,  an  lcilicct  plures  ad  id,  quod  eidcm  dandum  crat , 

habeat  fratrcs ,  &  ibrorcs,  cura  quibus       Hadtcnus  gcneralia  quxdam  attigi< 

fint  diuidcnda  bona  paterna ,  & an  ha-  mus  pro  norma  dotium  congruaruni_, 

bcatriiios,reiililiasexaliomatrimonio;  taxandarumi  nunc  in  particulari  plu- 

cx  hac  cccnim  confidcratione  poteft  di-  rima  vcniuntaccumulanda,quaspluri- 

ucrlimodc  dos  taxari,qux  fitcongrua,  mum  confcrrc  poffunt  ad  prxlcnsinfti- 

proiit  vtdctur  colligi  ex  l.ft  ftliie  lf.de  lc-  luium.  Pro  quibus  aduerto,controucr- 

^'if.}.  y  hocquc  latc  fuftinent  Oddus  rfcj  fias  omncs ,  qua:  poffunt  in  hoc  gencrc 

fideicomm.tj.^^.  art.i  .ttum.cf^. ,  &fcqq.,  examinari ,  vcl  polfcconfidcrari  fecun- 
fi1jnticadetacit.,&  ambig.coni4cnt.lib.it. 
tit.i I .  num.^o. , &feqq. ,  Kota  B.om,  decif, 
X45>.  p3rt.  1.  reccni, 

Quinco  inordmc  ad  confuctudincm 
fcgionis,ciuitati.s&  ctiam  tarailiaj,  haw; 
ctcnira  valde  efficax  eft  ad  inducendura 
prudms  iudicium  ad  taxationcra  con- 
gruxdotis  ;  cum  indiucrfis  regionibus 

diucrfac  ctiam  rcfpcftu  pcrfonarura^,  quid  aliud,  vcltancumdcdudliuc,qua- 

fimilis  conditionis  folcant  dotcs  confti-  tcnus  fcilicct  CKCludant  a  fucceflionc-* 

tui ,  quaeoranesin  illis  rcgionibuscon-  parctum  fxrainas  pioptermafculos,vel 

gionis.ac  grua; reputantur ,  quodvidetur  colligi  cxcludaiu  praccisc  cx  co,  quod  fasminas 

fiunilix  ,  f^.  i  fj^f^  ^  ji  noiitj.  qma  afsiduiff.  de  ^il,  fuerint  dotata: ,  lam  deuenio  ad  deci- 

<crf;^?.,&latefurtinent  j^/fm>f/?/«JCon/.ij.  fioncs  . 

mm.io.,  Mantica  de  tacit.,&  ambig.con-       Assertio  I.  Confidcrata  re  praecis^ 

ft:nt.Ub.iz.tit,2.\.num.^^.,&  jp.,  Mol'  fccundum  fe ,  &  attento  iurccominuni  E>os  noii 

fcfius  ad confuct.  T^eapol.  tom,  i .  part.^.  q.  jlla  dos  non  cft  congrua  cx  co, quod  fx-  ^«""^^" 

l6.ii«»»,io. ,  Stephanus  Cratianus  difcept,  niixu  cum  illa  inueniatpcrfonamfqua-  ex"co'^'** 

for,  tom.5, num,!.,  &  feqq.,  Jonta-  lis  conditionis ,  qui  vclit  illam  ducere  .  quod  far- 

ticlla  dcp.icl.  niijit.cl.mf.  'y.glof.  8.  part.  i.  Crauetta  conf  653,  num.^.  ,  &conf.  765,  min.t  cu 


9 

£ti.im  in 
ordine 
ad  con- 
fuectidi- 
ncm  re- 


dum  fc  ,  &  attcnto  prxcisc  iure  com- 
muni ,  vcl  fecundum  particulares  cir- 
cunftantiasattentis  iuribusmunicipali- 
bus  locorum ;  &  fi  attcntis  iuribus  mu- 
nicipalibus  confidcrandum  cft ,  an  haec 
iura  detcrminatc  aliquid  pratfcribant 
circa  dotcm  ,  anfcilicct ,  auod  dcbeat 
afccndcre  ad  quantitatcra  lcgitimx,an 


^«w.jd.Uixi  etiam,  fimilia: ,  nam  ratio- 
iialis  CLiam  norma  taxandi  dotcm  pro 
filia,  vcj  .icptis  ddurai  ctiam  potcftcx 
co,quodauus,vclPaterfolicusfuitcum 
aliis  filiabus ,  vcl  ncptibus,quasPatLM-, 
vcl  auus  iunxitin  matriiuoaium,piout 
latc  notant  KotaRomaua  decif.  1 5 1 .  nnm. 
1 6.  part.  4.  dimerf. ,  .Aiciatus  dcprxfitmpt. 


num.i^.,Menochiitsconf.H.  num.  18.,  fon-  iH-i  inue- 
tanella  de paB.  nttpt.  clauf  5 .  glof.  8 .  part.  i .  p  '-^f  P«r- 
num.j,,  loanncs  ^iigelus  Bofsius  de  dote  c,  ^"'^^j 

Ratioex  eo  deducitur,  quia  Patcr,6£  nis ,  cui 
ali),qui  dciurctcncntur  doure,non  fo-  nubat. 
lum  tencnturdarc  dotem,  qua  filia,vcl 
neptis  poiricnubcrc,fcd  talis,quaattcn- 


rcgui.i  ,pr*/umpt.i.,^ntonius  Fabcr  iib.^,    ta  conditionc  pcrfonarura  ,  &  quanci' 


Limita 
in  c.afu  , 
qao  fA- 
culrates 
patmin. 
terim  ef- 
fcnt  diin 
ininucx 


^od.  tit,6,  defin.  7.  iiui/i.  1  z. ,  BaezA  de  mn 
melior.dot.filiar.c.i.  riMm.14. ,  Font.incUa 
de pad.  nupt. cLiiif^.glof.  S.part.l,  nu.  z  i , 
Limitarida  tamcn  cft  hsec  confideratio 
in  hypoclicfi,qaa  mcdio  teraporccx  ali- 
quo  fortuitotortun.ccucntu  facultates 
patris  cifcnt  dimminutarpcr  tcxcum  /1; 
auth.  fcd  qinmuis  C.  dc  rei  vxor,  a£i.  Scd 
quid  fcnticndumfitinconcurfuconfue- 
tudinis  rcgionis,  fcu  ciuitatisdiucrfx  a 
confuctudincpatris ,  feu  familiac  ?  Bal- 
dus  eonf.j86.  Lih,^, ,  Mantica  de  tacit.,  & 
ambig.  conucnt.  d.  lib.iz,  tit.i.i.num.}j.. 


tatc  patrimonij  polfit  congrue  nuberc, 
ita  vt  ipia  dos  fccundura  fe  corrcfpon- 
dcat  dcccntiac  ,  &  conucnicntiae  futus 
nubcntis,& vtmaricuscongrue  fuftinc- 
rc  valcatonera  raatriraoni;,  vndcctiara 
Rotd  Homanad,  decif,6o,  nu.  4.  part.i.  re- 
cm.ad  conftitucndam  dotem  congrua 
aitcri  cx  filiabus  dixic  tKJn  attcndcn- 
dura  clTead  id  ,  quod  Patcr  vnicarura 
dedit,  fcd  ad  id  ,  quod  dandum  crat, 
quafi  quod  volucric ,  quod  non  fuffi- 
ciat,  quodaliqua  pcrfonaduxcrit  fte- 
minam  cura  aliqua  dote,vtilla  dicatur 


*  &  tit.t}.  iium.p.  fcntiunt  magis  attcn-   congrua ,  fed  rcquiratur ,  quod  illa  fit 
dcrtdain  clVc  confuetudinem  gencralcm   congrua  fccundura  fc  actcntis  conditio 
regionis,  fcu  ciuiutis,  quara  Patris,   nibus,dcquibujfupra  . 

So- 
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Solumaliqua  hicrcmanct  difficultas,    Rogerius  dr  dotc  «/«^j,,  wm.ix. ,  (jitihit 
aji«fitammartcus,quam  vxoracquic-    pra^.obfem.  lib.x.oofhnut.p^.  ,Mcrlimis 
fierine  modieaB  dod ,  quas  fecundum  fe    4e  Ugit.  lib.  ^.tit.i .  f  .ii.  m.  9. ,  TafehiUs 
non  congrua  erat  atiento  ftatu  vtriuf-    de  iur.p.ttr.  potrfl.  part.  i.  c.6.  riim.  ^  j. , 
quc,&  per  confequcns  quodamodo  ccf-    quod  clare  liquct  cx tcxtu  /« l.qHtUberit 
lerint  iuri  fuo  in  ordinc  ad  congruitt-    f. ieritu  m^t. ,  ergo  etiam  poterit  com- 
tem  dotisjpoflint  nihilominus,  vcl  con-    pelliad  fupplcmcntum  dotis  congruaE; 
Aante  codcm matrimonio  agcrc  ad  fup-    fiquidem  tenentur  non  folum  in  matri- 
plcmcntum  congruicatis  >  vel  muiier  moniumli]ias»(enneptescollocare,led 
aiHoluto  illo  raatrimonio  pcrobitum_.    ctiam  congrui  dot.irc;  Nec  obftanc  ca, 
prioris  manti  cxigcrc  talc  fupplcmcn-    q^ux  pro  rationc  dubicandi  in  concra» 
tnm ,  £x  di^  in  praDcedentibus,quan«   riumafTcrebantur ,  quandoquidem  di' 
do  mulier,  quancumuis  diucs  nupfic    uerfaeftraciodemarico»  quiincontra- 
nulladoccconfticuta,quod  (cilicetnon    ftu  nupdali  non  curauic  dotcm  fibi 
polfit  compelli  vxor  ad  dotcm  confti-    conftitui,  ac  dc  vxorc  in  ordinc  ad  Pa-  S.itisft 
tuendam,  vidccur  etiam  dicendunu>f    trem/euAuumjquaBnupficfincconili- i''*^'^".' 

3uod,quando intongrua  dos ,  feu  mo>   tntiooe  dods ,  iettf&iedotecongrua ab  ^^^^' 
ica  elt  conflituta,  non  poflit  ipfa  ,  nec    illis  fibi  conflitut.i  ;  fiquidcm  maricus  ^^■^* 
eius  Pacer,ieu  auus  compclliad  fupnli-   pocuic  velleduccrc  vzorem  indocatam>  * 
1 1     dam  o5gniitatemJNiliilominusfemien>-  &  a   fttftinere  onera  macrimom*;  ce> 
Non  ol>-  fliJiT"-"^  prifiio,  quodadhuc  cadem  filia    dcndo  iuribusfuis;  vxor  autcm  non_. 
Hbiiw  ,    cooitante  codcm  nu  trimonio ,  &l  viuen-   poteil  cedere  iuri  ad  dotem ,  cum  hoc 
«lod  'ft-  teRicrepofletpeterefupplcmenCttffldo-  oederet  indamnuih  ReipubltcSt  qui- 
liiiAin.t  tis  B.tldus  in  l.fin.  nnm.^.  f.de  dotisprcmif,    nimmo  nubcndo  vcl  finc  dotc ,  vcl  cum 
ritus  ^f^- &  in  auth.rcs  qujc    .commuHia  de  legatis    dotcincongruanon  prxluaiicurlTliipli- 
qiucue-    aum.\^.,&i}HTaMUisieC4^retmm.\%.f    dtirvoluntari^ccfsiHciuribusfuis,  lcd  12 

MMticadetacit.,  &ambig.comient.  lib.    inuoluntari^mixt^.  Scnticndumcft  fc-  Enim 
rotcft  fi-  yi:tit.x^.mtm.i6.,^toniMsSQlaadc(m-    cundo,poiffc  candcm  filiam  ctiam  poft  nioituo 
Ii.i  a  P.i-  fuct.Sabaudi£tit.d£  alienat.  bon.  min.  mu-    mortem  Pa^ris  ab  hasrcdibus  ipfius  pe-  P.itre  po 
treeugp*  lier.glof.i.Tm.\^.,ttm0iteU»4etu£i.iaift.   tere fupplemencum ,poctfsimum  in  or-  telt  liha 
leeomr  eUuf  5 .  glofS.pare.  i .  wm.  10.  Ratio  m,   dinead  aliud  matrirotmium  ineundom.  ^^*'*' 
Fj^jJ*"**  quia,cumPatcr,  fcu  Auuscx  officiopa-    In  hocirbitror  onincs  conucnire,  tum  ^jSm 
™      «emo  tcncaotur  docare  iiiiam  per  textu   quia  iiaeredcs  f  acns  tcncncur  ad  onera  ^^^^ 
i»ljqiti  liberis  fje ritu wnff.  non latisfit-   fcaltt  einfdem ,  intcr  qua;  numeratur  hppk- 
citoncri  fuodotCTii  incongruaro,&  mo-    illudcongruL-  dotandi  hlias ,  pra;cipuc  mciitnni 
dicam  attcniis  aliegatis  lupra  circun-    cumillud  onus  iiih.£reat  bonis,  quas  inoriime 
Hancijs  conilicucndo  .  Ncquc  obfiac ,    tranfcunccumilloonere  ad  quoftunq; 
quod  quodamodo  hli.i  ipfa  in  nuptijs    ac  (i  fucrint  prxcisc  oblig.ua  prodotc  ™^'"**> 
COOfeulerit  lUi  oiodica:  doti  acccdcndo    Cratianus  dicij.  ij>.,iiofa  Komana  partep. 
etiam  confeofii  mariti ;  Non ,  inquam   receu,  4tdf46t .  nmj^  ,  ^pmt.  10.  de-' 
ob(lat,quia  in  primis  confenfus  ille  non   eifxj^.nMmJ^.. ;  tum  quia  ex  eo ,  quod 
fupponicurfimpliciter  voluncarius,fed    mancus  primus  volucrit  duccre  illam 
tnuoluntariusmixt^ ,  Deindc  ipfa  non    vxoremcum  dote  incongrua^nonprop- 
potefi  renuntiare  iuri  dotis ,  cum  iioc   terca  vxor  dicicur  cpagruc  dotaca>  & 
cedcrct  in  perniciem  Rcipublicacvt  fvh  aUus  maritus  fimtlis'  condiuonis  potell 
pra,  vndc  mcrit6  fubdunc  Gratiamts  rfe-   aolle  cam  ducere  cum  docc ill.i  niodica 
€^.vj,pcrt9tm,TufthHsUtj>.eoMl.'j^f  maximt ex eo ,  quod  fit  viduaarg.eo- 
MstK vorv.  Tifan.^g. ,  SobeBim  m fimmt   rum ,  qua;  dooenc  *Deeim  M. fui  mdier 
dimrf  trad.  toni.i .  vcrbaDos  nu.  xo.  verf.    nnm.  5.  in fine  C.  dc  fecundis  iiiipt. ,  Baldus 
ptfif  fetiJj^pUmeMtMMf  quod pofsic  pcd    ««1^.48.  Ub.  i.,  Ct^aacus  ad  confuet.  Bht' 
«ippleiiientiuii  non  obftance  ftacnco,  pmi.rikr.j.»m.T.,nelAetmitmfm.f&t^  v 
^UOd  nil  aliudpctipoTic,  vbiconn.it de    Itb.i.c.p.  num.  ij. 
cnonni  iaefiooe .  Coiuirman  putell  cx      Ass&htio  II.  Attenco  euam  iuro 
i)s,qu«c6mujutbrdocencDD.,quod,  axnmimfy&KleGiiiMliilllftcODfidera-  1} 
fi  dospcr  Patrem  vcl  Auum,vel  alium,    tiad hoc,  vt  dos  dicatitrcon^riia,non  Kondl 
q  u  i  ccncatur  docarc  noa  tucr tt  hl  las  vcl   eii  necclle,  quod  adsqiKC  quandtaccm  oecdfe 
neptisjvcl&c.  conftituta  potsitcompelli   alimentorumMaisirtfdpf«<».,#Mfcj^.  attento^ 
ad  ipfhm  conftitucndam  Giofa  iu  l.  obU-    conumt.  lib.  1 1.  tit.  i^.  rhtm.  15. ,  loames  . 

ianiw  §.i  .|f.  de obiig.,&- afl.fVjlacius S.tt-    .AngeLus  Bojfius  truii.de dotec.  i    nimi.jx.  ^^^'j^ 
CMs  tn  c.per  vcfirat$eifti$mtjb.§.i^M^    OiduerCui  Baidiim7ipiieUumdedotepart.6.  qu^uiti- 
(^MrHHiasdc fponf.fart.%.c.i.§.i.nu.-j.  ,    priuil.iy.mim.6. ,  MemtbimH  ttiif^^S^-  tatem  aU 
Cmpe^m  dedotepart.i.q.ipnm.3..,   timS.,&Sf.  ^i?^?***^.- t «««wu. 
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■  Katb  frdli  exeo  dcductciir  ,  quia 
inanic^confieiideRnc  DD.  inarsignan-' 
dk  tot  tnrpeaionibm  &cuttatum  coofti- 

tuctuis  patrimoiiij ,  &  dignicatis  ciuf- 
dem^  (^oiKiicioouar  eorundcm  coacra- 
hennunitoonfuetudinis  regionb ,  & 
Ratio  mi!i.^,numcrilibcrorum  &c.  fi  talis  dc- 
pro.irter  bcrcccflic,  vt  adacquarec  quantitatcm 
'  alimentorum ,  quse  debentur  nupcae  j 
fufficerct  cnimdi^difc  dotcm  deixreji 
dfc  ad  ratamcorundcm  alimentorum, 
DeindeyCnm  habenda  fit  ratio  ad  nu- 
mcrum  filiorum,poiruntclTc  facultates 
icatcnucs,vt  habica  comparacionc  co^ 
rundem  adinuiccm  portio,qux  contin- 
gir  f.emina;  nro  ipiius  docationc  niillo 
mado  iutKuatadalimcnta ,  &c  camca^ 
nullus  eft»  qui  negetillam  dotem  eSk^ 
congruamrefpcif^u  talis  fxminz;  quae 
oinnia  conliderauic  Hicromnm  Gaorifl 

AssBRTio  III.  im'pc£lomrecommu- 
ni ,  &  rc  fccundum  icconfidcrata  prie- 
y  .     fcindendo  a  iuribus  municipalibus  lo- 
„  corufti,&infpc£lionibus  particularibus 
dcpendentcr  ab  cifdem  iuribus  non  eft 
*  '  ncceflc,  vc  dos  dicatur  con^rua ,  quod 
adaMuecquancitatem  legtumaB,  fed  po- 
tcft  we  minor ,  quandoqi^e  ex  circun- 
^mje^  (Untjjs  exigit cfle  maior ,  fi  a  Patre ,  vel 
"  '    Auo  viucntcconftituaturfilia:«leunm< 
tts  Veregrimisdedf.^.imm.  7. ,  Marim  M- 
toninus  vJr.lib.i.  refol.ij.  num.i  i .,  f.ibnr 
lih.j,  Cod.tit.  II,  dcfinit.  10. ,  tontanelU 
iefm.mpt.  claiif.^.gtoj.i.  part.l.tmm.6. 
verfcerthnihi ,  CaHrus  Tdaus  deiu/l.  & 
iiw.difp.^.pun(l.6jmm.z^.,Sancbex  de  mt- 
trimmi.tib4.difp.%6.mm.9,,  bmmes\^ 
gebttBt^iHS  traa.  dedotec.  15.  nwm.  57. 

Pio  dariori  clucidationc  prajlcntis 
alTertionis ,  &  ad  rudiorum  inllrudlio- 
ne  n  fcicndum  cft  lc£;itimam  habitorcf- 
Qiucnam  pcctu  ad  aumcrum  tiliorum  cflc  cricn- 
dcB<at     tctn  ^      ifciiiifein,hoc  eft ,  vcj  ccrnam 


tim»  partcmbonorum  hacreditacis  Pa^ris  vei 
Aui  Pa  ccr ni ,  vel  mediecatcm  boiiorum 
talis  h^rcditatis^adcout.fi  linc  quacuor, 
vel  pauciores  liberi,lcgicimaliccncas,fi 
yerb  lint  quinque ,  vel  plurcs  fic  iemis  , 
ptOUt  CoUigicur  ex  niuh.  '^ouifjimj,  &  /. 

rcrirw,  &  l.qMM  nuper  Cjie  tm^cjeftam., 

fopponcis . 

Probatur  allcrtio  cifd^  fcri  ratio- 
nibus,  quibus  probata  fuit  pr^cedens^ 
R,itioncs  incongruccnimaflignarenturtot  infpc- 
Dro  af.    ^ioncs ,  fi  attcadcndum  ellet dumtaxac 
mtxo,  adlcgicim^qutntitatem/aftlceretenim 
conftdcrare  numerum  liberorum  ,  & 
quantitaccm  hxreditacisj  quinimmo, 
cum  lcgitima  non  defumacnr,  nifi  ner 
:^  Mdinem  ad  bona  paterna  qnc  reUii- 


quuntur  a  Patrc,  vcl  Auo  pofl  mortem, 
noa  poUcc  nifi  poil  morcero  caxari ,  & 
tiuaen  vinente  Vatte  dos-  re|nUiritir 
conftituitur,  crgo  non  nccciiario  dos 
coQtlicueuda  cll  ad  racam  icgitimas. 
Ddndeh9c  eadem  aflertto  videcur  ck* 
ridednct  ex  l.qiiom.m  nouelUx^.  ff.de 
ilH^.tir^Ml.,  vbidicitur,  quoddosdc 
inrecpmmuni  in  icgitimam  imputecurt 
quando  mulicr  pcnclupjrlcmcncum  lc- 
gicimaBj  quodvanumcUct,lido&dcbc- 
ret  cfle  vcquaiis  legitinue . 

Quod  autcm  quandoquc  doscOft» 
srua  a  Pacrc,vel  Auo  comUcuenda  de* 
bcat  elfemaiorl^icimadoGentexprel9fc 

Meaochins  dc  prxfiiTnpt,  lib.  4.  prgptmpr. 
lip.aum.iOi^..,  Oddus de  fideicommtJ.q.^}. 
mim.ji.,&  yj.tTetrmBariwfainl.l.fiir' 

fP^.  nii. 10.  ff.  fiiiit .Tiiatrimo!!. ,  Font.JHclU 
de  pM.mtpt,  cLiiif.'j  .^iiofB.  p.trt.i .  m.xo.,     I  j 
KotaHoman.decif.i^i  .mms.  1    p.trt.^^  di-  Katit^ 
r^  :-''.  R.itiocxrupcriu^diiitiS  dcducitur,  nes  coTi 
ouiaUo-i  cllcaxanda  iu\u  dignitaccm,  qiwiido- 
&:condicionem  iugalium,crgo,fiperle-  1"^^J^ 
gitimam  non  poiTu  dos  cflc  proporcio- 
ii.iia  corundcm  digaiiaci,5tconditioni, 
vciqueeric  augenda  vfaueadquantica- 
tcm ,  cum  qua  poUic  Caii  dignitati  pro- 
portionari.  Multum  ctiam  confcrro 
potcil  ad  probandum  id,  quod  hicaffe- 
jricur  tcxius  in  d.autlf.  res  ^  Ccommtt- 
nia  de  IrgJtis ,  vbl  dicttur  ex  cattfa  docjs 
conflitucnd.c  pofTc  .ilicnari  bona  fidcir 
comraillofubicdta  a  Patre,vel  Auo^fiie- 
gicima  filisB  dd>ita  non  fit  fufficiens  ad 
dotcmcongruain  iuxr.i  dif^nitatctn  ,  & 
quaiiiaccm  pcrfoiiarum ,  ncquc  obftac 
id  ,  quod  communitir  circumfertur  y 
quod  lciliccc  .uicnto  iiire  comniuni  non 
tcncatur  Fatcr  hiiji  iciiiiqucrc  lupra 
legitimam  cirdcmdciurenaturx  dcbi- 
t.im  ;  nonobliat,  inquam.oui.i .  \  t  bcnc 
noiat  Menochius  loc.  ctt.  i'at.cr  iciiccuc 
principalitcr ,  &  primo  loco  matrirao- 
niocoilocarc  filiam,  &  fccundo  loco 
camcoiigruc  docarc  ,  &  fic  dotatio  ac- 
tcndcnda  cH  iuxta  dij^nicacem  eiufdem 
macrimonij,quod,  ficxigac  quid  maius 
lcgitima  ,  vctquc  hoceritcrogandum  ; 
viulc  quainuis  i'a[ .1  finipliciter ,  &  ab- 
folutc  non  tcneaturquid  maiusrelin- 
qucrclcgitima  filij$,ex  fuppofitionc  ta- 
nicnll.uus,  in  quo  ccnccur  filiam  con- 
feruate,  fic  autrimonij  ,cui  dcbcc  copu- 
lareeamckni  filiam ,  tenetur  congruum 
iuxcadignitatcmtalisftatus,  &  matri- 
moni)  rcferrcjquancumuishoc  cxccdat 
legitimam . 

1 1 1  c  fu  bo  ri  tu  r  d  i  tf i  c  u  1  r.T;  ,a  n ,  ficu  ti  ip- 
fci^ater ,  icu  Auus  viuciucs tcncncurin 
harMMloitkMe  vltra  legicimam  ,  te- 
UftlWI  ctiim  eius  haoifdet  eifdcm  de* 

fiuiftis 
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funiflis  dotem  rupr.i  candcm  lcgitimam  fonam  teftatoris  fucccdat  in  obligaticv 

crogare  filia/eunepuscorundcm.Pro-  oibus,  quibus  teftator  tcncbatur  ,  & 

cedit  lifcdiAculcasui  fuppoficionc^qua  cumipre  tcftatornonpofiitfe  ipfum  exi- 

dos  noo  oongrua  fucrit  rclida  a  Patrc,  mcre  a  uli  obligationc ,  ncc  vidctur  ab 

vel  Auo,&  indigeat  fupplemcnto,  nam,  cadem  polTc  eximere  i  u um  haeredem . 
finulla  dos  clfct  rcliAa  a  Patrc ,  nec  per      Dixi  in  alTcrtionc  ,/i  a  Vatrey  vel  .Aho 

CUndcffl  COnditUm  tdlamentum  ,  nlia  vmente  conflitHarw  filix  ,  fcu  neptis  dos,  19 

fttccederccin  bonispaternis,&auitis  dc  nam,  fi  dos  abcifdcm  viuentibusnon_,  Si  P.ner, 

iurecommuni  a:qu^  prim6cum  fracrt*  focritconftituta,nec  vllumab  illis  tuc-  vei  Auus 

busjVttnfralatius.Iahacfuppofitioae  ritconditumtc(lamcntum,xqucfiliat&  viuentes 

Etiftm  rc^pondeo  hanedes  Patris,&  Aui  teneri  neptis  fucoedit  in  bonis  Patris ,  feu  Aui 

hxredci  crogarcdotemvfq.-adcamquantitatem  cumreliquismafculis,feunepotibusdc  Jjj^J^f^ 

Httih^  congruam,quantumuisexcederctqua-  iure Gommuoipercextumi)i$.iif iu>^<-  nept/do- 

Ani.qna-  dutem  legitinue  Jnaaies  ^tigelus  Bojjm  tMrkl.  i.mith.iebtni.     iattfi.  wnim.  tem  idz 

doquetc  traSi.dc  dotc  d.c.i^.mm.^i.  Ratiocft,  mth.iefMnBo^MTertid.  ,  viulc  in  hoc  a!qu.alitcr 

quiaonuspatecnumdotandifiliasinhj-  caruceneremnrfiliaffeuneptiscxboni«i  ||>(^(^(^- , 

ttt  bonis ,  ita  vt  tranTeatcnm  hoe  one<  qos  fflM  m  hcndimte  paKma,vd  aoi-  ^^^^, 

exceden-  "^^d  quofcunquc ,  ac  fi  ftiilTent  pr^eci^s^  ta  contigerunt|fibidottffl  COngruaax*  ™^^'*"*« 

tmlegi*  obligau  prodote  filiarum Gratiamsde-  conftitucrc . 

timMi.  ^,\9.tMerikmieeif.x^.y&ie^.vj6,      Qgidver&fenticodmnfic,  fiPater, 

mim.i.,& decif.6^'j.num.^.,&decif.6<^S.  vel  Auus  viucntcs  conftitucrint  dotcm 

mm.xj.i & decif.671 .  num.ix.  f  Rota  Ro-  filiaE,  vcl  ncpti, qux  non  attingat  quan-  . 

wuaMfart.^.receitt.ieeif.46i.nm.n..,&  titatem  legicinue portionis  (lante  prae» 

fart. 10. iecif.x-j^.nim.^.y&^art.  1 1  .de~  cisc  iurc  communi ,  an  cifdcm  prade- 

cif.i%  jMim.i6.Quid  vcr6  fentiendum  fit,  funais  poflmt  pctcrc  ab  hsrcdibus fup- 

fi  Patcr ,  fcu  Auus  grauaucrint  folum-  plementum  legicima: .  In  hoc  cafu  fup-       •  ^ 

modohtnredesad  crogandam  filiabus ,  pono ,  quod  ulis  dos  ab  Auo* velPatre 

fea  nepdbtts dotem  oorrefpondentem..  viuentibusconftituu , quamuis  nonat- 

lcgitiraa:,&fili3e,feuncptesaliundi  ha-  ting.it  lcgitimam,  fit  tamcn  attcntisfa-" 

b^c bona>  quibus  augcrepoilincean-  culatibus  conltitucntium,  ali;fq;<|ua- 

dem  dotem  vfq;  ad  congruam actenco  litatibus  ad  hoc  requifitis  coogrua ,  flt 

perfonarum  ftatu,an  fciliccttunchscre-  fic  quxricur ,  an  non  obft.iiuc  t.ili  con- 

des  cximantur  ab  onerc  con&rcndi  fu-  Kruitate  poOic  tn  rauonc  lcgitioue  fibi 

^7^,  pral^timam, an verbadhnctenean-  deiiireooinmanidebiteexigereruppte- 

Smiftia  tur  augcre  vfq,-  ad  congruam  .  Circa_i  mentum  .  Suppono  vltcriiis ,  quod  non 

■'1*'*"'^  hanc  dulicultatcm  B.uims  conf.xQo.Tut^,  intcrueniac  ftatutum  diiponcns,  quod 

VxKt Cf5-  ^^'^ •» ^*"''^* ^ tacit.t&ambig.conMent.  faemiiUBdotats non fuccedant, & quod 

ditotelia  Ub.i^.tit .xx.num.\6.jTercgrinMS de fidei'  fiiia,  feu  neptis  rationc  talis  dotationis 

mento     coimmiQ.tit.^x.nH.66.,& 6t.tKotaKom,  non renuntiauerit  iuribonoruni patcr-. 

grau.iue-  afni  Serafbiniandccif.i^%^.n.^.y& feqq.^  noruraAmaternorura.  QuibusUippo- 

hcbzre.  quamuisaflerancquodPater/euAuua  fitisrefpondeotquodvtiauepoOinthlia,  20 

dcs  «d    viuentesteneantarerogatedocem  oon-  feuneptisagercadrupplementttffllegi-  Mortuo 

'eo***f     gi^-i™  cci.im  exccdcntcm  lcgitimam;  umx.  yrdncifLHs  hRip.iinl.in^Kmrttmnu.  P.irr^L. 


ponden-  atfcrunt  umen,<juod,fi  Pater,vcl  Auus    1 4<5. ,  cJ-  fcqq.,  &  tbt  ticus  nHm.iycjf.  ad  q"' 

tcm  Jegi-  filiam }  fcu  nepcem  dotaaerint  tantum  leg.  faUid. ,  vere^inus de  fideiem, m.^6.       - , 

timx  no  in  legicima,quz  non  fitcongrua.corum  ««m.i  5 1  .^...-iuronius  ydbcr  dc  crrorc  pr.rj^m.  [„"1^;^^ 

tene.-ui-   umcn  lueKdcs  non  ccncantur  dotcm  decad.ij.errore^niM.i.inprtmatapjrt.ffif^  le. 

turb«rc*  conJtituere  vhra  talem  lc^itimam ,  fi  KotaKmaMOfaiStai^mTaeificimfi^  gitimc, 

des  ao-   ^y^^  ^       neptis  habcat  aliund^  bona  ,  traS.  de  Sal«ian.  intcrdiHo  dccif.  \  6o.  irt.  porcfl  fi- 

quibus  po^t  augcrc  dotcm  vfque  ad  Coduibus  addiriooatis ,  FontaneUa  de  pa8.  exigc- 

timftni,fi  congruam, benitamen,  fitllae  nonha-  naft. eUaf.%.glof.%.  fart.i.  aa.ii.  Ratio  S^^^" 

fi!i.i alifi-  beantajiund^  bona,quibusexfcpoflinc  exeodcducitur,quia  pcr  illam  dotatio-  ^miegi-!. 

dc  ha-    iUam  congruiutcm  conftituere.  Nihi-  ncm  praecis^  fa^m  nonamictitur  ius ,  fia^ 

hctt .     lominus  ooniarariaffl  ,  &  quidem  con^  quod  habentde  tare  ooomiuni  filia ,  & 

1?     gruentius  opinaMtur  Rofit  RfWiind  rfm/.  ncptis  adlegitimam.cumhocnullibi  in 

Tenen-  ^'ii.mm.i.verfjwnobflat ,  quod  cr  decif,  jurc  rcpcriatur  difpoiiium  ,  qumimmO 

nir.mgc-  )i^i^.num.j.parte4..dtMerf,loamiei.^  iura volunt,quoddosa JP4tre,velAuo 

rc liipr.i  gclus  Boffva  de  dote  c.6.  mm.i  6. ,  proprcr  conftituta  filise  ,  vcl  ncpti  coaapOtetttr 

Wlae^  allegaum  rationcm,  quod  hoiu  Patris,  in  legitimam  pcr  tcxtum  m  l.  fuafamj 

^i^nt^  ^  Aui  CEMfeancinhaErcdc.  cum  illo  noueSaC.ie ialegk.te^am.  fruftra  autcm 

tttenu,  «MieGongrui doundi  Hlias,icuncpics,  dicereturimpuuri  mlegicimamjfinoa 

congnti.  4ei|iiod  hxrcs,vtpot«f  rapr^fcuuuspcr-  habcrec  ius  ad  eandem,  &  ad  fupplc* 
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aMBtum  ipflut.  !&  autcm  qucratur  » 

cur  poltit  dumtaxat  agere  ad  fuppk- 
mencum  lcgitimjc ,  fl  dos  illa  oonftitata 
2  I     eandcm  non  adaequet, non  autcm  polTit 
Ratio,  agereadcomplcmentuinjpartisjBqualis 
^^^.  <nunfratribus,qu«flbideiureooiiiaiiu- 
flmc£n     con^pccit  cum  cirdcm,qiiaiKlo Pater> 
Smifn-.  reuAuusalitiriiondilpofberuntf  Ref- 
pAr.r  pondeohoc  prouenire  a  pra&fumpta_» 
tis  a.-qu.t-  volunCftte  ciurdem  P.itris,  vcl  Aui ,  qui 
^"iH^  cs^uofiUamylcuncptimcongrucdota^ 
niQripm»  uerunt,pFaAununturnoluifleeandem, 
fcu  eardera  venirc  in  patrcm  hacrcdita- 
tisfux  ,  quod  vtique  pracitarc  potue- 
runt ;  non  potuci  unt  autem  ip^m  ci« 
cludci-c  a  portionc  lcgitiuu  pertcxtum 
I»  /.  quoniam  mprioinlMs  l.J'cimiu  l.fi  qms 
infm  C.  de  incffle.  t^Um. ,  ^t,  €m  imuit. 
C.de  ir.of^c.donat. 
Quid  vcro  fenciendum  fit,  fi  eadem 
2  2     filia ,  fcu  neptis  in  iila  docationeTentuio 
Stfilia-i  tiaueric  omnibus  iuribus  ad  bnna  pa, 
renantia  tema ,  &  auica  fc  dcclarans  conccntam 
ueric  bo-  cadcm  docacione .  Tunc  dicmdum  cft 
iiis^^'  regijlaricir Ioquendo,nonpoflfc agere_* 
«kuicu, no      ' upp'cmentura ,  proiit  vidccur  fcnci- 
poH^      rc  for.tinelU  de  paS.  mpt.  dai^.^.gUfit  8. 
i^ie  «d  f.i.nm$.ij.fC4Uccriusz>ar.refol.part.^. 
coiupb-^  r.i   dr  remmt.  tuan.  p. ,  (^arolns  Untoniiu 
nWWqiQ*  9lMm€mf.vmco,  quod  efl  iu  fine  cmfilio- 
mmOUim.^j. ,  dum  dicunt  parificari 
in  iure  renantiationem  fiUs  DOfiitjNl- 
tcrni.,  fcu  auitis,  &:  llatucum  eaiidem 
fiiunj  cxciudcnsafucceifione  PatriitpVii- 
derubdicF9iiMM*i  Ue.cit.  nu.i  8.yqaod, 
cumadfit  rcnuiuiatio  fihx  iuraca,per 
oatu  ckcludancur  procul  duhib  ab  om- 
Bi<pc«cioaefer  cex  cum  in  c.fmmais  pMQu 
cr  ihi  caiKntunitir  'DT).  de  paSis  in  fexto; 
Kc^uc  obeiTe  potcfl ,  ft  alieracur,quod 
.  n  .^■■fiUam  renunciationem  nonvideatur 
•  T^^Ha  renunciaifc  lcgitim«  arg.  texttis  oi 
'  T  lip  quando  i.&generalitirC.de  inoffie.  te- 
ilam.  y  cum  non  valeat  rcnuntiauo  lc- 
gicimae,niA£idaficrpccjtice,&exprcfs^; 
>ion,  inquaoMilieflepoceft,  quia  ex  quo 
■  rcnuntiauit  in  acceptatione  dotis ,  &i 

, , .  ,^  quidcm  fccundum  iecongrua; ,  vc  iup- 
H  ponimr ,  qaamutk  non  a&quet  legiti- 
m.ira ,  vidctur  fufficicntir  renunciaile.^ 
iuri  lcgicimae ,  pra:cipu«,  cum  taU$  re- 


/ir^.,.AiitamiuFabcr  lib.f.Cod.tit.iiliei 
fin.i^,  Nnm.ii.;  cnormilfinu  etenim  la> 
fio  ius  tribuit  ad  reciicionem  cuiufcunq} 
rcnuntiationisj&regulariter  DD.  fun- 
dant  tunc  opinioncm  in  dolo  pradfupo- 
fitoparentisdotantis  Bmt^emf.ij.4^ 
dtf.|  Taulus  de  Cafiro  cm^.yt/f,  l&A,  ,]ie- 
CM»  coijf.i  8o.mm.7. 

AcsBRTioIV.  DosaPatre,vel  Aoo 
conrtituta  filia;,vel  ncpti  rcgularitcrpro  •  V 
congrua  rcpuunda  cft ,  mfi  cuidcntcr  pQj^,;; 
appareat  de  incoiignnate  propter  ni-  ^„  ^^1 
miam  tennitatem  lofeph  de  ScfSe  decif  Auocon* 
.Aragonne  45.  tnngt.  76. ,  Tmdks  de  CaSlro  ftitut.i  fi- 
€mf.%7$.mmi.^.vol.^.fI>ecauemfA6.mi.  f«a  . 
X, ,  Mtcbalor  dc  fr.urihus  part.  ^ .  C  5.  per  "*P**  **** 
totmn, Mcrltttus  de legit. lih.j .ttt.i.tj.ii.,  ^^^^ 


rav:  AUpciatio  fqaiualoatftatuto  etduden- 


tr 


tc  filias  a  rucccflionoJatr;      hoc  com- 
munitcr  ia  praxi  ob^uatur  apud  om- 
oes .  Dixi,  reguiaritir ,  nam,  fi  in  taU  rc- 
feu  ne- '  nuntiatione  lilia ,  feu  neptis  eflct  l«ik_. 

Eis  m  il-  cnoriniiliincpoircc  agcrc  adrecifcionem 
remin-  rcnunciatioois,  ^0911x0  ad  fupplemen- 
^ttione  tum  docis  >  feu.lqgitun«  (^marmiiaf  xmt. 
•**  lib.  X.  C.4..  mm.K. ,  Sola  M  canfiit.  Sakmiv 
52"'**  m  tit.  dc  (ilicv .bonor .  niin.  mui.  glof.X.  HM, 


&  l^.»  JLotaKomana  part.  x.  diuerf.  decif. 
XOX.,Gratiamts  difcrpt .  for.  c.x^S.perto-  nifeftida 
tiim  ,  &  c.  5>45 .  per  totuta ,  Mcnocljius  rfc_»  incon- 
arhttr.iytis  cOf.  149.  perMflnn,  Mafcardus  gruitm 
de  probat.  coacl,  5701.  per  Ut,,  Mort*  IWT.  APl^" 
Tifuno  5p.  ^ 

Fundant  vniuerfalitcr  aflfcrtum  in.* 
prsefumptione,  quod  Patcr  ei^a  filiam, 
Auus  ei^a  neptem  nolit  incongrui, & 
dolos^  procedere,cum  nuUus  amor  vin- 
campatemumpertextum  itti,fin.b^if. 
4e  tuxd.  08.  ,<^ini.  ifti  qmiem  infin.  ff. 
tjiiod  Tnrtiis  caiifj  ,  ncc  aliquis  iit,qui  la- 
lubriusconliliumproiiliacapiat,quam      .  , 
Pater  per  textum  ml.1meine0  ff.ad  leg.  ^^"JJJ 
Jii!.  dc  adult. ,  vndc  communiicr  conclu-  ciTpaccf* 
dunc  DD., quod  non dcbct  alccri  vidcri  ** 
incongruum,  quodFatricongruuni-. 
vifum  ell ,  nam  iura  prafumunc  bcn^ 
Fa  cr  cm  confuierc  filix  propccr  amorcm» 
qua  cam  pitilisqtucurt Barxi.  decif. 
Bononienft  xp.  iw.  lo. ,  Menochius  de  arbi- 
trartjs  caf  149.  num.  6. ,  Marcus  .dnttaUus 
4c  jimatis  decif.zS.  num.  4. 

T)hi,nifiei^leiuir4fpareatieiiie0i^pid'  ' 
tate propteriMamteBmtatem;  tanc ete> 
nim  non  poceft  clTc  pro  Patrc  pra:fum- 
ptio  ialuhris  confilij  pro  fiiia ,  io  qua->    »  e 
lura,  &  DD.  praallegati  fimdatur,  . 
quando  rcsipfa  cuacuat,&clidittalcm  apjxti 
prsiumpcioncm;  quinimmo  fi  tali  prx-  dc  i^ur 
fumpdoni  adaerfarentur  validac  prae-  gniit»fe 
fuinptioncs  contrarix  ,  non  e(Tct,  cur  poteft  fi'^ 
fiiia  ooapoflccconqucri  dcincongrui- 
tate ,  9t  petcre  fapplementuni ,  probt  Vf*^* 
notat  Gcr.vdns  MainardHS  decif.  1 6.  vum.^. 
&  la:pius  compcrcum  fuic  a  parcncibus 
ffiias  drcnmuentas ,  qu«  eiigua  dooc^ 
acccpta  compulfa;  fucrunt  bonis  patcr- 
iiis  rcnuntiarc,prout  notat  fonrawW/rt-. 
<if  paS.  nnpt.clai^.%.glof.^.part.i.tm.$i.,^ 
&KQta  Bonanie^  apud  CafaremBmrximm 
nr  d .  decij.  xp.  ntm.  4 1 . ,  &  nouum  nonu 
cfic,  quodPatcr  aliquando  filias  cnor- 

iniccc  i«feriti  colU^tur  a  l.fififafine 

iti 
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in  fin.Coi.de  iolo  ,&l.ft  cnm  dotem^,co  agcndi  ftantc  rcnunriationc,  quamJ 

autem  tempore  ff.  foiut.  matrimon. ,  quod  filia  fccit  de  bonis  paccrnis;eodemver6 

etiam  ex eo  vidccur  deduci,quod  inani-  Fatre  defuo^  h&ui  eft  locus  iuri  ad 

thr  lcgislatorcs  infudaflent  in  condcndis  lcgicimam ,  ad  quam  videtur  iuftc  filia 

lcgibusdcinoliiciofoteftameato,  fipr$-  coatendere ,  cum  ftantc  incongruita- 

rumpfirfent  Parentcs  auomiani  filioi«  te  dotu  poA;  vdk  hua  primaBm  re> 

26     fcu  nlhs  circumucnirc  .  Hoc  tameoji  peicrc. 
Ad  Mi  vnum  aducrtcrcm ,  quod  xn  cafu ,  quo      Hic  excitant  DD.  difHcultatcm ,  an 

jn  diibio  filia  pnBfumcret,  fe  a  Fatre  per  dolum,  dos  a  Patre,  vel  Auo  conftituta  fiiia: , 

fyedaset  &cnormcml;fionem  fuilfe  circumuen-  ieu  nepti  pr«fumenda  fit  folummodo 


tam ,  debcrct  ipfa ,  vcl  cius  hxrcs  docc-  congrua(nonconftantcmaoifeftcde^ 

■"^?"!!-  redetalidolo,&lsefione,oftcndcndo  incongrmutc  ,  fcu  laefionc  cnormi) 

•       *  qualia,&quanu  bona  Pater  haberct  auando  exut  ftatutum  exclufiuunx^ 

tempore  doutionis ,  &  q uos  filios  &c. ,  nnninarum  a  fucceffionc  patema  ,  ao-* 

proutnot3.tFont-uiilhdepa8.niipe.diS.  vero  ctiam ,  quando  nuUum  cxtat  fta-  20 

tUHf^i^iU^JS. p.i. t*H.i%. addUiOa dccif.  tutum atientaprscikdifpolitione iuris  ^^^^^^ 

Senatusuithalani^lubdieiS.Februa-  oommoiiis  j  Nonnullt  apud  JtMimr'^  ^,^  ^nfe- 

ri;  1588.  .Aji^eUm  BojJiHm  traB.  de  dote  d.cjp.i^.  rcs,quod 

Kurfus  aduertendum  cft  j  an  filia  ia       j>f>  >  >nccr  quos  Gafpar.4ntoaiiis  The-  non  ex— 
reeeptione  talisdods  fibi  oonftitut^ per  fimrmlib^.  ^.4.  MMS.f 9.  afiemnt,quod  t«ntefta- 
Patrem  ccfTcritiuribus  inordinc  adbo-    nullo  exiftcntc  ftatuto  exdudcntc  fe-  "^^jiJJ^ 
na  paterna  ,  vcl  non ;  fi  ctenim  non  cef-    mixus  a  fuccclUonc  patema ,  icd  confi-  ^^jQjim, 
feric ,  non  eft  dubium  luzu  praeada.* ,   dcrato  praecisi  inre  oonununi  p<^t  fi-  i  faccef- 
quod  inortuoPatre  poilic  agerc  aducr-    lia  opponcrcdcincompctcntia  dotis,cx  fiont-., 
uis  hxredeseiufdcm  ad  iupplcmeatuia    quibus  vidccur  dcduci,quod  huiufmo-  poiTIcfi— 
ksinmaftyfidosfibiconllituta  per  Fa«   di  DD.  fcnciantyquod  extanteftatuto  iiaa^PA- 
ttem«quantumuisinfefitcongrua,non   eafdcm  cxcludcnte ,  non  iu  facil^  fit  tredota- 
adaBquetcaodcm  legitinum j  fi  vcr6  cef-   admi  ccenda  oppofitio  dc  incongrua  do- 
fcrit,&  dos  fucrit  enormitcr incongrua;    te  a  Patrc  conftituu  .  Sed ,  fi  ab  eifdem  g^J^^' 
27    cuoc  dubium  non  eft  ,  quod pcobaca^  iojuiramus»  quaenam  fit  ratio,  curii^ 
SiSHa  in  tali  inoongruitate  viuente  Patre  pofit   pnfflocafu,  in  quo  przdsi  confideit^ 
receptio-  filia  pctcrcrupplcmcntura  vfq;ad  com-    cur  ius  c.ominunc^fjcilc  admictatur  ta-   Non  (Ic 
necfotis  picmcncumdotiscongruacjcovcrbdc»   iis  oppoiitio>  non  fic  ia  fccuadocafu 
iu"^mi  funfto  ab  eius  hemtibus»  qui tenebun.  ftacuti  excludentis  fieminas  i  fuocelBo-  eXden 
pacernis,  tur  ad  illud  fupplcmentum  vfquc  ad    nc  ^  Nefci.j  quid  rcfpondcant  ?  Diccnt 
mortuo'  quanciuccmcongruam, immu  vique^    forte,quod/]uaadoiiatutumcxcludit»  ' 
Patre  po*  ad  icgitimam ,  quod  videtur  colligi  ex  intelljgacur  lemper  >  fi  fitk  ftierit  con- 
CBftaJje—  /.  ^v;  lihcros  ff.  de  ritu  nttpt.,  &  l.  iedit  do-    gvuh  douu ,  &  quod  cunc  prajfumatur 
re  adco-       j.^;    colLiU.y& Lftn.Cod.dedutis pro'    Pater  conformiter  ad ulc  iu:»  congrui 
nlm^lee '       '  ''^  ^^i^*^^  iuribus dicitur ,  quod  dotafle,necum eiclufione patjamr filia 
^       Pater  cxoiTiciopaternoteneaturdoare    etiam  damnuffl  incongruiutis ;  quan- 
congruencer,  &  decent^r  filiam ;  vndc ,    do  vero  nuHum  eft  ftatutum  excludcns 
fi  boc  nonpraeftitit, tcnetur  fubfequen-    tunc  pra:fumatur  Patcr  quoquo  modo 
tcr  praeftare,&  ipfo  deficiente  ipfiushc-   doufie ,  ade6que  dari  locum.  qucrelas 
rcdcs ,  in  quoa  bona  Patris  tranfierunt   incongruiutis .  Fateor,  quod  potibsf^ 
2.     ^  cum  illo  oncrcpcr ca, qujE  docencGra-    pofitum  cgofcntircm,cum  potiusmili- 
Si  vero  f      decifi^. ,  Merlims  dectf.  249. ,  &    tcc  ratiooppoficioois,quaadoiUtutiun 
&  do^  *  ^"'f-  '^l^- '  • '  ^  '^''•'f'  ^"^f-         *   excludit,  ac  q uando  wmexdNidit ,  nam 
liKritin>  ^"/•'^J decif.6i i .  uu.  1  x,,  Kota    quando  conlideraiur  prxcis^  ius  com- 
coiiniu  liManapart.^^recent..de(tf.^i.ttMmu^l  muneftantciocoagnutatcdoti&adhuc 
viaente^  Si  autem  inquiratur  ratio ,  cur  fiUL*   fupereft  senfedinm  oonfequendi  I^ci- 
Patrepo*  viucntePatrc  in  daca  hypochcfi,quan-    rrum  poft  obicum  Patris ,  3  quo  oullo 
*«J* do  doscftmamitirtc,feiienorauter  io-   iure  exciuditur  ;  quando  vcro  adeft 
pi^^^l^'^' congrua,  pc^t  folummod&ageread»  flatutumexcludeQs,altudreniediuiii.j 
aimcoa-  ucriuscundcmad  fupplcmcntumvfquc    non  fupcrcft ,  adcoquc  non cft,  cur  oc-  jmegjj. 

Srui ,  eo  ad  quantiutem  congruam ;  Patre  vcro   cludacur  via  quacrcia:  docis  inoHiciofaR.  fgj^ 
efimOo  defun^  po£t  agere  adueifus  haBredes   Quaroobram  m  vtroque  cafu ,  qtiando  hko,  fine 
ad  com-  vfque  ad  complcmcncum  legimae .  Hoc    potcft  cffeprffumptio  de  dolo  in  patrc,  non  ejc- 
arbitror  cx  eo  prouenire,  quia  viuente    non  rcnucrem  pollc  pcr  fiiiam coram_,  tantc, po 
^fpg^  Patrc  noneft  adhuclocus  lcgiiim«,vn-    ludicc  opponi  huiuimodi  qucrciam,&  '^^"  °PP** 
dc  eodem  Patre  reduccnce  doccin  ad    probando  taicm  inohficiofitatcm  confe- 
coagruiucem ceiiatoamui rauo vlceriti»   qui  luppieipcatum  viquc  ad  quaatiia-  ^  * 
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1  congru.im  viucntc  Patre,  vel  ctiam 
t         defuji^o  dduerl  us  h^rcdcs  ipfi  u$.Quod 
ii  <licas,qiiod  hacradone  ^fetadainL» 

dc  rc^ula  gcnerali,  quod  dp<aPatre_> 
coalhcuc^  dcbeac  rcpuuri  congrua^, 
«[iiamuic  ati^  incongrua  vidc^tur;  (la- 

tim  impugnabcris ,  ijui  i  lalis  rcgula_* 
fihidiciiT  procodit  dumuxacyvcpoicqux  funda- 
toftnm'^  cur  prxcis^  in  praefumptianA ,  quando 
OppQlit-i,  fllia  prxfumprin  vchrmcii'^  e.inHcm  non 
eiidit,  vciyuo.id  ctfcaum,  ac  iciic.uur 
prdxirecandcin  ciic  congruam ,  noruj 
autcm  quoid  crivctum  ,  ne  ipCafilia^ 
aiiuuuc  m  ic  unusprobandi. 

E&ruppolicione  autem  >  quod  fiUa, 
feu  neptis  pofsic  opponcrc  qucrclam  de 
dote  inoHfi ciofa  a  Patrc  conlticuca ,  hic 

3 1  di tficu  1  c.is  rcuKinet  inexplicando,an ad 
'Ad  CMa-  caxandam  dotcm  congruam  attendcn- 
«iam  con  tjum  fit  ad  tcnipus  doucionis  habico 
2J||^5  rcip.-.iu  .id  patrimoaium,  quod  Pacer 
Patrecis-  P'"'li<i  tcmporc  habcbac ,  an  verd  ad 
iliciita:  tcmpus  morcb  Patris,  fi  tunc  fitia  folum 
qu.-»le  tc»  oppoa.u  dc  inolliciofitater  Pro  c!.n  iori 
f>us  fit^  cxplicatione  huiusdifficulcatib  piuri^ 
»Rende«  hic  «reniuncconfideranda  ;&  primo,  an 

'  lilia  in  do:.t:ioncilla,dccuiLis  inrjHficio- 
fiucecoiucndicur>renuntiauerit  bonis 
paterRis,an  ver6  nonrenunciatteric)  fe* 
Cundo,,incxcct  rt.uutum  cxcludcns  fx- 
minasdouus  a  fuccclsionc  patcrn.),aa 
ver6  nonexiftac,  fcd  c^^midcrctur  pra:- 

32  cisc  ius communc  .  Ciu.iadi >  liii.i  in  illj. 
iKtencM  duuiiQac  prOiUimpcj.  rcauatuuit  bo- 

«{leKns,  jj,^  paternis,tunc  plurcs  luris  intcrprc- 

quuiiij    ^*^"^»         1"*^*  de  C''fi''''  ?«' 

fili  i  rc-   ['^^"■'rjhns  y^.  (/'.  d:  M<j.  hxredit. ,  Uon- 
nuiit!.»-    dcdeus cunf.  ij?^.,  li.iidiis  n<l.  vlt.  C.  J;  pa- 
uic  bonis  Hih        lib.J.  Cod. tit.li.def. i^.^i.iS., 
P'*^'""'}»  Hodiernacinarou.far.  f,j4.  «iw».  14.  fufti- 
dw[n*fit'  '^'■-'"^'         attcndcnduin  (ic  .td  .ciupi; . 
tempus  obitusPacriseo,quia  rcnuaciationcs  rc- 
mortis    feruntur in  cempitsfiicurum  ncmpc  lic- 
f^Orts.    rcdiucis,vcl  lcgicim»defcrcnd.c,  n.un 
prius  eftjvc  hxrcdicas ,  leu  lcgicima  dc^ 
finraturtquamvtei  rentratieturpertex- 
tum  in l.fi  ita  ^.  fi  pib  conditiMeff.ieir^^.it. 
%.  l.  qni  fotefl  §.  qujd  quis  f.  de  reg.  /u,: , 
vnda  .firadunt  huiulmodi  DD.  >  quod 
natuiM  :cnu:ni.uirv\- .  t.ilis  Cit,  vtprius 
incclii^aturlicijouc  iuri:.dcfcrri  rcs  rc- 
nuncianti ,  6c  deinde  lin^tur res  ipia.. 
transferri  in  renuntiacariu.n  .  l  :  .1 
Uerfo  Solaad  confuetud.  SM.iid;x  nt.  dc 
-.  dienat.  botior.  wtimr.  mul.ghf.x.  num.  1  x . , 
apcrtc  fuftinct  attendcndum  ellecem' 
-  pusdotationis ;  atquc  prohacopinionc 

uarc  vidcii.i  -ir  ,  quotquot  rurtiiicnt  ad 
^4  r  diudicaudam  congruiuccm  docis  (em- 
r  .       pcr  attendenduin  effe  tempus  rfotaicio- 

pi  ,  Mitntica  de  tacit. ,  &  atttbi^.  CMwnt. 


^ratUmtiecif.ig.niim.^g.f  &  iifeept.fo- 
renf,  tm.l .  c.  1 46 .  nnm.  p. ,  FoutanelU  de  35 
paSjmpt.  eUa^.% .  ^of.B.  f»t.  i .  mms.  1 6. ,  Sentcti.^ 
..4ntoniHS  Fjbfr  Uh.^.Cod.tit.M.  defi».iy,  .iilt.  rens 
Molfefms  adconfuet:i<{capol.tom.  i.part.^.  .ittcndc- 
q.J.mm^p.,  &  IX.tKota  Romana  decif  '^um  ofTe 
1    .mm.^.p.xi  t .i.recent.  Rationcs  c\  co  tempus 
dclumimtprimo,  quia  regulareeil  m^  ^jj^ 
omnibus  contraaibus »  vt  cootraans 
tcinpus  obfcrua-  i  dcSL.U  pcr  tcxtum  in 
l.fi  voiui:tdtc  C  .dc  i-L /i  ii.d.  vcndlt.  l.  qusle-  \ 
gata  10.,  &  l.  non  omnc  1 49.  'f.dc  rc^.  lurit, 
adco  vt  ad  dir.nofccnd.im,  &  xlliman- 
dam  la:lioncniconudcraudum  fit  quan- 
ti  fucrit  valoris  pro  illo  tcmporc,  quo  Rationes 
initus  eftcontra^tus .  Sccundo,  quia,  fi  gro  fttjS 
Patcr  tcmporcnuptiarum,&;dotationis  KiWientia 
filias  pro  viribus  lui  patrtmonij  concu- 
lcrit  cidcm,nonpotefl  dici ,  quod  dolo 
fcccric,quantumuis  poftca  idcra  patri- 
inonium fucrit  .iULt:uin,cigoad  taxan- 
dam  congruiuccm  dotis  xllimatio  erit 
rcierenda  adilludtempus,quodotauit; 
ii  ctcnim  tunc  conf;ruc  dotalTci ,  noa_, 
p  )lvcthlia  ad  quidaliudagere,&ijcn6 
j  Kcnt  polic.i  .igcrc,nlfi  adJnud,quod 
tunc  dchuiivjc  con  ;ruc  .^''s^qiii. Tcrtio, 
quia,  iipoUca  fuusct  dimmmucumpa- 
trimonium  pofsec  filia  agcre  ad  docem 
congruam  pro  tcnipoiv  ,  pro  quo  fuic 
dotata,  cr^o  lilud  teinpuii  ctiamatten- 
dcnduin  cit,  quanrumuis  poftca  fiieriiK 
auiTtx  facultatcs  ciufdcm  Patris . 

AntoniusFjfeiT  lib.^.Qod.ttt.ix.  dcfin, 
x^.  num.io. ,  &frqq.  rcfcrt  quandam.. 
fcntenciam  mcdiam }  quam  afserit  am- 
plcxacum  fui(sefuumSenatum,qua;ta- 
litcr  proccdit.  Vcl  rilia,qu5  rciiuntiauic 
bonis  paternis  ia  illa  docacionc  ilbi  fa 


Tcrti.i 


fta  a  Pacrc,haDuic  cunc  congruam  do  Knti  nn.i 
tciu.qiicco.  rc;jxjndcrct  icgunnc.quam  qr.  .r.  inc 
haijuura  tuiii^ct.h  tuncPaccr  obijfscc,&  cxpo 
cuncafscrit,quod,quancumuisPaterin  "icur  di 
facultatibus  cicucrit,  adco  vt,  fi  tuiic 
fuinciuia  el.sccJeguima,  cisecJon^c  ma- 
ior,  non  pofsicfiiiaquidaliud  exigcre; 
vclfiiia,  qusE  rcnuiiti.Uiit.tunc  non  ha- 
buit  a  Patrc  congruam  dotcm  ,  6C  cunc 
alsericreltitucnda rn  cfse  in incegrum  ex 
cauia  l;f*ii)u: .  itdMi.uid.c  proquaiuita- 
cc  bonoruin,qu5  Patcr  nioricni  rcliquc-  ( 
rit,&  JiocquodamodoinpaBoam»quod  | 
in  dotationc  propriam  filiamcircumuc-  i 
neru  .  H^z  icntcntia  vno  vcrbo  vulc,  I 
quod,  fi  a  principio  filia  fucrit  incoo-  \ 
gruc  3  Patri:  doeMSif  fi^a^  ' 
lcru  ad  fuppldwMitum  vfqueadmor- 
tcm  l'atris,ad  taxand.ini  congruam  do-  ."^ 
tem  actendendum  fic  cempus  obicus  ** 
eiufHemPacris,  inquo  vidaurcoinci.  , 
dcre  cuin  pr inu  fc rucnda  .4lgod ,  fi  di- 
ca^ir^mod  ixoc  modofqiKt  «Qnciggc« 
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re  detrimentum  etdem  filiae ,  quatenus  an  adhuc  vtuente  Patre  ,  quando  doi 

eftcm,  jjrout  potcft  contingere,faculta-  fuit  incongrua,polGt  agcre  ad  fupple- 

tesPacrispro  lUo  temporedimminutaB ;  mentumcongruitatts  non  obftate,quod 

tunc  i«rpondet  idem  Antonius  Faber,  poft  eius  obicun^  ius  habeac  ad  legitt- 

lioc  ntm  pofsc  in  praiudicitini  fiBminaB  mam ;  afltrmaciui  arbttrer  rerponden- 

contingere,quandoquidem  fauorc  do-  dum,  quamuiscnim  iusnr):!  habcat  ad 

tis  induOumeft» vcnon pofsicdiminui ,  l^cimam  viuentc  f atrejeodemumen 

cam  fstionem,  ne  quae  in  h-  naente ,  dum  nabit»lialiet  iusad  con- 

uorem  filiarumindu^ia  funt,  in  corum  gruam  dotem,  quam  proptcrea  p  )tt(l 

damnum retorqucatur  aduerfui  l. 3.  $.  tuoc  vcUe,  cum debcac  inferuire  oneri- 

muemf. tfe  e^htrltiitf. , &t,gnmh  busfflatnmon}) ,  &ad lioceomagts  pof- 


Utir  §.fjn.  (^.  dr  fecmidis  nnptiji 


fet  agerc  cx  co,  quod  poffct  duoitarc. 


37 
Non  ni 
tsuNeAa- 
tntonior 

tuo  Pa- 
tre  po- 
teft  agc- 
read  cd- 
pleraen- 
cumleg^* 
iiBue. 


35 
.Pnefec, 
•ir  fin- 

tenei^  , 

iaodjsof 
c  veflc 

quodfiU 

fct  ad 


Bvcis. 


Ratio , 
aii  mni, 
Citur  hcc 


In  hac  hypochcfi renunciacionis  ia^;  quod pro  ccmporc  morcis Patriseiufdem 

a  filia  de  bon»  patemis  probabilius  ar-  nculcatespawmteflediminatse.  • 

bitror  cfsc,  quod,  fi  dos  viucntc  Patrej  Hoc  vnum  pro  complcmcntoeorum, 

non  fucric  rcduda  ad  congruitaccin  ,  quxdicunturfub  hac  alliu^tionejnocan- 

pofiit  filia  velle  ,quodaeftimacio  fiacad  dum  cft,quod  quamuisdasi  Patie  fill( 

tcmpusobitU!>Patris,non  quidemprop-  conrtituu  rcgulariter  non  rcputctur 

tcr  illam  racioncm,qua  innititurprima  incongrua ,  ncc  poflit  pcti  aliquod  fup- 

fcntentia ,  quod  fcilicet  rcnunciaiioiiev  piementum,rl>iaonfit  cnormis  lxfio,& 

fimpliciter  referancur  ad  tempus ,  qoo  cx  alijs  prxfumpciooibus  idcm  Fatcr 

rcs ,  cui  fic  renunciacio,dcfem  deberec ,  non  argua  tur  de  circumuentione ;  con- 

nam  hoc  cciam  fubfiftcrct ,  qUancumuis  ftituu  umen  a  fratribus  debct  effc  con- 

Patcraprincipiocongruamdotemcoa-  groa  refpedu  pacrimoni),  pcrfonarum, 

ftituiffet ;  polset  enim  dici ,  quod;  con»  cooruetudinis  domus,&  region» ,  &  fe- 

rcnuntiatiQ  cxgencrefuo  adillud  tem-  cunduin  ccmporumvarietaicm  M/cf?4/w 

pus  ceferacur,eii  co  tempore  dumta  xac  de  fratribHs  pift.}.  c>  3 .  per  totitm ,  Merli- 

deTuniendae&etaftimatio;  fed  proptcr  miieiegit.mt.$,tit.i.q.\%.f& 

cam,  quod,  cum  filia  fucrit  cnormit6r  liomau.i  p  irt .z.diuerf.decif.zox. ,  ^ratia- 


9« 

dos  cofti 
tiiitiir  i 
fi  unbiis 
dcbetelTa 
limpiici- 
tercon- 
gnia,  Se 


3« 

Quando 
lilix  in 
tioc.xtio- 
nc  non 
renuci.i— 
luc  bonis 
patemis 


lxia,p6teft  vclle  rcftitutionem  in  ince 
grumt&  fic  velie  legictmam  fibideiuie 
communi  debicam ,  maxim^ftancecir- 
cumucncionc  Patris  crga  filiam ;  vnde 
mcric6  fubdit  iMnnes  .Angelus  BcffiHs 
tra&.dcittf€A).  ium,iai.,  injSw^quod 
non  male&cem  ludes ,  fiiohidkando 
pai  cem  filiaB  renundanu  fiiUQcabileni 
ampleaarccur. 

Qliando  ver6  fiilia  in  illa  doiatione 
non  renuiuiauit  bonis  patcmis  ;  tunc 
adhucdiftingucndunwKt,  vdczucfta- 
tutum  excludensfilias  docatas  i  foeee^ 
lione,vcl  nullum  cft  (latutum ,  fcd  prje- 
ciscattcndicur  iu&communc  i  fi  llacu- 
cumexuc,  arbicror,probabilittt  efic  ac- 
tcndendum  cfse  tcmpus  dumuiat  do- 


ntis  difcept.for.  tom.  I .  r .  1 48 . prr  totum,  dr 
C.5l45.pirfM.,  Menochius  de  arbitrar.caf. 
149.  f«T  totumt  Mafcardus  deprobctt.concl. 
570.,  Marta  vot.Tifano  Jj). ,  &  facilius 
admittitur  probatioaducrfus  fratrcs,ac 
aducrfus  Pacrem,  cum  in  iilis  illeamor 
non  praBTumatur^qui  prsdumitur  inPa- 
trc  per  fuperius  allcgataiura. 

AssERTio  V.Qjiamnis  maiimi  $quu 
cflec,  vt  Pacer  in  dotationeiiliamifi-* 
Kqualiuiem  fcruarct ,  fcu  quod  idcm 
eft,fcruetur  mos  Patris  in  dotibus  fiUa- 
•bus  conftituendts ;  non  eft  tamen  nia- 
nusP.urisabbrcuiat.i,  quin  concurrcn- 
tibiiscircunliantijs  poilicplus  vni,quam 
altcri  erogare .  Decins  conf.%6.  in  priiwip., 
Rota  Romand  part.x.  diuerf.  dccif.  155.  nu. 


ftatnro 

excluilc- 
te  txmi- 
n.is.i  fuc" 
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dum  eft 
tempus 
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nii. 


UtioniS,6c ifthocfctilu  prxcisc  arbicror  7.,  Frftilusad  .AffUBim  decif.i6o.  nnm.x.f 
a>nfentire  DD.pro  (ccunda  c^inionc^  ijratiam  ^teft.fvr.cAjuJkmAi.tM- 
allegatos ;  cum  eccnim  cunc  niia  non.. 
babear  iusad  hs.-ediuccin,  nec  ctiam 
ad  kgicimam ,  feddumtaxat  ad  doccm, 
xftioucio  ipfius  non  aliuod^  defumcn- 
da  vidccur,quama  cempore  docatioois; 
6t  .id  i\oc  faciunc  ratioiics  pro  cjdcm». 


tuuus  re^.\  .prafimft.j,mim.j.,LMdoMifiMt 
decif,  6}.mim.i}.t'Peregriims  deeif.j6.per 
totumj^^amies  jti^^mBegmtrdi.  ieim 

t.  ijt.  mim.  10. 

Prima  pars  deductcur  exl.xAt.  f.Jttm- 
mun.  omn.  lud.  IJllMd  l.vt  Uberos  C.de  col- 
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SeaindA 
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fUnci«» 
poccft 

P.itcr 
vni  m.i- 
iorcm  , 
alteri  ex 
filiabas 
minore 
dotem 


fccuiida  (^iooe  allt^ts  j  iii  uullum  lat.^  Ijtm  Tater  $.  eni&it  jf.  ad  leg.  fal- 

excec  flaninia ,  nec  filn  bonis  paternb  «M. ,  in  quibus  iuribus  dicitur ,  quod 

rcnuntiaucric,  uon  potcCl  clTc  dubium  Pater  inccrfilios  fakcin  de COnfilio  fer* 

iuxu  praeciia,  quod  liiia  mortuo  Facre  .  mre  debcac  asqualiutcm . 

"Lcagereadlegkimam/cu.idfupple-  Secundaparsexeodeducitur»  quia 

um  lcgitimx,qiixcidcrn  tJcbccur,  congruitas  dotis  non  folum  dcfumcndi 

luiuuis  fua-u  coagiuc  duuu ,  fi  eft  tocundum  quantiutem  patrimonij 

^fedosiiaBiiitiii  I  lcgiafaM.Scd,  doauiti^ftdeaamliEcu9dnmllatum,fi[ 

^^■^  Dd  coa- 


210      Contraau^  X  VI. 

,t9Qdi(iQr)em  jwrronnrum  ,  intcr  quas    decif,  ^8.^.  vcrf.Mfilia ,Giurba  de  confnf- 
ti^brandxlUru  inipa.t; ,     iccandutQ    t^d.Mcjhtt^part.l.  c.^.glof.y.  num.  zj,  , 
:<^Slifiicnidiacuuc{iionis.Rurfusp€rfu-  H<K*Rom.part.9.ment.dccif,iaS,n.iS.t 
i4,rPfrius  acta^  coniidccando  rem  in  Of-    vbi  ^bfolut^ ,  &  fine  vlU  prorfus  reftrj- 
■  ^giiic  ^d  patrirnoniuMuiorantisjtAlepa-    ^tionc  ^lTcrunt  tcncri  fnitrcs  iliudpro 
IfunQniuni  conliderandun)  cft  ad  cetq-    doce coQtribuerc foronbu.s, i^uQd  Pater 
^    pusdoutionis ,  feu  contra^us  nupcia-    alijs  tribuit ,  &  cutu  eildcm  feruar^  40 
iis,nonadtcmpus  mortis  Patris  ,  crgo,    squalitAtcm ;  quinimmodocct  Crarirf-  Defijo-' 
cumprotemporcdotauojii .  .i'ccrius  cx    nus  difiept.for.  c.}^4?.  pcr  tottm ,  quod  ctoPatro 
filiabuspQlIiqteire.^itct*?  Ucultatcs  p^-    fiiia  non  polfit  prsccndcre,  quod  i  fra- 
_  .      terns^  comparauu^  ad  teropus  ,  quq   tribus  matrin^onio  collocctur «  vbi  ex 
mo^Sr  ^^'''^        cradicL-  funt  nupcui ,  pt^icrit    conruccudinc  maior  dos  (bluitur,  figo  o^i^. 
JJJUe      proc^dcm  uwior  Uos^QnftiWi,  qecpo-   in  bac  hypQtb^fwbi^ra^^^Tjfi  coouiiodi  tuen  m 
tefmtic^  tcrunc  aJitf ,  quibus  minu8()atUD|dl{   Qiia  poiletinniatrimonioatUocaricuni  iorem 
^oaqucrijcum  ijfdcmpro  tempore,  pro    pcrfonaaequcdigna  pcr  folarn  dbtcm-.,  do:em 
^uo  Qupitirunc  atccqcui  ^cuic^tibu^,  auamPater  viucqscoqfueuiCjU^^-  ^''-^^*"^ 
quibQ$  tUQC  gaudebat  Pater ,  congru^  Ihis  dare,quas  iunxit;  in  ni4tHniQnililQ*  ^^fl 
do.  fiicrit  .uligii.ua  M.ir.tnt.i  .sptui  Sabcl-    non  tciicri  fratrcs  di)ccaugerc,vt  nubat  (Cf^jii 
liHtn  iit  fHuma  ,di^crf,  trafi^  yei  b.  jiUatiq   cUgmon,  vcl  inalio  loco,  vbi  maiordo^  tmgik  ' 
^i»f&flia i^.j9.,fUtiimudeleiitMk^  fokt erogari ;  (t ver6per iUan  dottnuj»  cooM-^ 
tit.i  .tj.iz.  )iim. ^o.jvhi  dicit  ita  obti-    noa  padic  xquc  dignonubcrc,  &  folum  tuic  ,  fi- 
jquilTe  toroliuij  dc  4unQ  i<5z|. ,  &  ibi    inucniac  digniorcm»  qui  vclitcam  du-  i"^"*^ 
allcgat  Aift»ticmde  t4cit.,& ambig.  eon-   cere/ed  cum  congrua  dotc  propno  <U-  [^*^ 
tfent.Ub^lt^it .1 1 .  mn^.zp.,  Cittrh.i  dr  con-    tui ,  vcl  in  alio  loco ,  vbi  nuior  dos  cx  * 
fuet.  Meflmxpdrt.i.c.j.giof.-j.ni{m.x<^.f    Qonluctudjnc  cxigatur ,  tcneri  dotcm_t 
'peregrinHsdccif.16.,  cumdostasanda  fit   eti^m  vfqj  ad  legitimam  augereetiatn 
jj^jpcLti-  hoii;  iii  p.Kriin  inio  Patris,non    flaiitc  llatuto  cxcludcnti.-  f.cniin.ts  cxi- 
•     attenia  qu.mtit.UJ  .i.i.u  uai  dotium  d    ilentibus ina;l;ulis  a 'ui^^^^^ilioiic.  ilatio- 
Tatrc  conllicutaruin  ,  anacnimdcvno  Jieinprimx  partisexcodcduco, quiac^ 
g^daiiudcqmillV^jl^ccllJAf^tf^^      TAapartedosdPatrecoqfttCucaproiilia  ^ 
traftu  tempolr^i  V4ru|ii^u(r .  CduA.  eoHf.   oongrua,  in  iure  praeTamitur,  nili  aliun- 
-[xx.lih.  i  .vcr  tntnm  .  IJcVHje/ruin  vnus    dc  manifcrte  probctur  dc  cnonni  in- 
m^riius  poilit  cik  aiio  dignior  ,&  xlli-   congruiucc ,  &  Ixiione;  ex  aiia  parte 
Vtiatiodotisetiam  attcndciida  fit  penes   fratres  profororibus,  non  tenenturdi* 
qualitaccm  mariti ,  adcli  lulius  titulus    gniorcs  nupcias  iiiquircrc  ,  ac  cxigat 
augcndi dotcm  rationc  ciuidcin  digni-    pri)priui.,6:  iainilix  liacus ,  nccinalio 
tatis.  Rurfuscum  exdiucrlitate  regio-    loco  co:ioc,irc ,  vbia;quc  digno  polTunc 
nuiii  ao.i in.aus ,  .ic  cx  diucrlit.uc  tcin-     iacodcai  iiul^c.c.ll.uioiccuiui.tpartisj  4-^ 
porum  poiiii. ciic  rauv>  coaltitucndi  di-    qui.i   douuio  coaicqauur  ad  U.ituni  fcus.fi 
ucrfasdoiCsnoncit,cur,  li  niiatx  alia-n    qiAtrimonij ,  &  ad  matnmonium  Hlia,  n"  '  P"'^' 
iulia  cauia  lii nubcada  iii  diucrla  rcgio-    fcu  rc^pcctiuc  (oror  ius  iuhct ,  ncc  fra-  ill^i'^''* 
nc,  vbi  cx  coniuccudinc  maior  do-.  lit    crcs  poiiunt  liiud  nnpcdirc  ,  crgj  ,  vbi  r"^ 
Conlhcucnda,nonpoiliccidcmdosiuZia    a  i  ucr  illud  fequi  qoq  potell ,  nifi  ckis  * 
coiUuctudineaicaiis regionis  maior  rcf-    conltituatur  vlquc  ad  icgitiniam,  vtiq; 
pcctiu^  ad  dotcscactcrarum  liiiaruiru,    pcr  fratrcs  in  ca  quantitatc  crit  lijrori- 
<;onlb[ui  .  bus conllitucnda,potiiliinum  cum  DD, 

6cd  nic  oriri  ix)tcit  difficultas ,  aq  Pa-   commuoicer  doceanc,^uod  extance  fta- 
tredcfuiidto,qui  viuenstradiditnuptui   tuto  exdudente  iseminas  2  rucoElIione 
aliquas  ca  lia.ibas  cunlliiuu  ciuicm_i    doscoagrua  dicaturilla,  quaiafccndit 
Cjitu,  6c  4^tcru\iivtc<^  docc^  icqcancur   ad  quaaciiACfim  iegtcimx  UUogradns 
filij eiufdem hzredes ,  &  refpeftiu^fra-   conf.  15.  mr^iS,  Uh.i.,Tifcbi$s  Ut.D.eonel. 
irci  lororuin.qu.c  adlinc  iiuprai  rcina-    7i:<y.  pcr  totum,  McrlinHStoncl.S66.».i  j., 
ncuc  collocand.E  crogarc  nuiorctu  do-    i^otakomjua part.io^rccau .dcafi pz.nn, 
^emillatquamPatcr  viucns!ia,mnupds   i9.,&  fe<fq.,&fart.,i}.dccif.zo4..n.i8.i 
crogauii,  lipcrlbaadigniorfupcrucnc-    quinimino  ia  liis  tcrminis  vidccur /ojn- 
jl^iCy  qux  vclit  altcram  cx  nuUmdisdu-   nes  .AngelHs,iiolji»f  tracijie  Aotcf.,  \ i.nitm, 
ceie»  vei  ficin  aiiolocQ  nucriiqoqio  ool-.  41 . ,  quancte      non  pfMOec  alit^  dj* 
locanda,  vbiexconfuetudincintcr  pcr-    gnc  nubere,  extcndcrc  ,  vt  tcQevil|tC 
fonas  liiiui  is  (;ond  icioiu^  UHiur  dos  con-    ctiam  fupr^  ic£iuuum  uatare  ^> 
ftituitur.  Ncgancabfolii9»caieriii»s      Assawm-Vl,  Art WTai¥tliljMlli» 
{inns  de  legit.  Itb. ^.tit.i .    ii.  num.  ij. ,    fiituend  uii  congruam  docemlptjM^ 
"    mm  dccif.^6,  Mdtt^  ad  SanfeUtiiiinn  QfdiqoiJiaUiACuiiatcs/cuj 
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Patris  non  cft  habcnd.i  ratio  bonorum 
fideicommillorum  quoad  proprictatem, 
fi  en  bonb  Uberis  talis  Ibtui  poflit,  quae 
fitcongrua  habito  rcfpccfku  ad  qiiahta- 
tem  ipforum  nubentium,  &  ad  coul  ue- 
tudiaent  tcgioo»,feai8,fi  ci  bonis  libe- 
ri<;  non  potTit  congrua  deduct .  ^ngelns 
Sdicctm ,  &  alij  commumthr  fcribentes  in 
aMh.resqM  C.c«mmattA  de  legat. ,  Hxrta 
de fuccef.q.xi.art.iojiMm.6. ,  FontaaelU 
depa&.nupt.  clauf.^. glof.io.  pjrt.%.  mm. 
jo.,^Mceriiuvsir.refal.tom.i.c.p.n.\jj., 
fdmitUu  BvrtUm  m  fmma  decif.  tom.^. 
tit,^.  n»m45.,  Manffrius  iitepitb.defiiei^ 
com.  ^.43.  wHm.j.fTettgtimu  iefidcktm 
mfAft^ 

Ratio  primie  pattis  ex  eo  dedaeitnr, 
quia  ill.i  bnn.i  fidcicommiHo  fuppofita 
noa  funt  funplicit^r  quoid  proprieute 
eiulileffl  ^tris ,  ctun  fic  grauatus  illa.» 
rcftitucrc ,  ncc  potcft  dc  illis  pro  libcr- 
tate  dUponerc « crg6  in  ordinc  ad  illa..* 
non  eft  ddunenda  tasatb  »fett  aBftima- 
tio  dotis  congruae ,  fi  infpcfta  qualitatc 
pcrfonarum,  (Scconiuecudine  regionis 
pofiK  m  boiyi  Iflierii  taludoscoiminii» 

JjusB  rcputetur  congrua ,  ne  fine  ncccf- 
lute  diflbluatur  vinculum ,  quo  talia 
bona  func  obftrida  in  fauorem  vocato- 
rum ;  nec  obefle  poceft  ccacus  /»  dmb. 
res  ,  tpnt  f.  emmmua  ie  legat. ,  in  quo 
videcur  cnnccdi  in  ordinc  ad  bona  li- 
dcicomoullo  luppofita  ,  quod  poiUnc 
altenari  ad  docem  congniam  filiae  con- 
ftitucndara;  Non,  iiiquam,  obctk  po- 
teft,  (^ia  lUud  rcnicdmin ,  quod  con- 
ceditur  ex  vi  i.  anth.  n  s ,  qiu  C.  camm»- 
Wut  ieUp^t'^  non  cftabfolutum,fcdtan- 
turafubltdiarium,quando  fcilicct  lcgi- 
tima  porciolitibionun  non  eft  fuftcicns 
ad  dotem  congruam  filix ,  fcu  quod 
idem cft,quandoPatcr  non habcat  tot 
bona  libera  ,  quibus  indcpcndentcr  a 
bonis  fideicomiflb  fuppofitis  polfit  con- 
gruam  dotcm  filiac  conftitucrc  ljfon,& 
eitii  feribemes  in  d. auth.  res  ,qiut  Ccui. com- 
mauade  iegat.,&ibi  VadiUamim.^.,Te- 
regrimif  de  fideicm.art.4x.  mim.66. ,  Smr<- 
dus  decif.6z.  nH.4.,&  io.,Milanenftsdecif. 
7.  mt.  . ,  yinccntius  de  Franchis  decif.%  1 
wm.i. ,  Cojla  de  remed.ftibftd.remedj6.m. 
1. ,  quod  cxprcfsi  colligitijr  cx  verbis 
tcxcus  m  ead.  aiub.  res ,  qiut  ibi ;  Si  Ube- 
ris  fmi»  legttima  m»  fi^iat  ai ia*is,& 
do>!.:r")nis  proptcr  iiupti^is  coiijlitutionerrLj, 
crgo,li  iufbcuc,non  poier  unt  pro  eadcffl 
bona  fidekommiffo  fuppofi»  alienari ; 
atque  hocidcmvidccur  conigi  cxtcxtu 
iM  l.Vater  fUiam  i» ^nc  prtnctp.  ibi  fi  nott^ 
erat  aUid  M  bmeiiMe ,  vnie  dcbitanex- 
folueret ,  atq;  quoad  hoc  confcnti t  ctiam 
Oddui  q.jsf,  drr  4.310«  .44.,  qui  t^uamuts 


numcro  prreccdcnti  dixerit ,  quod  !ire- 
rcs  patris  fideicommiflbgrauatus  puiUc 
bonafideicommiili  fimphciter  alienarey 
quantuinuis  habcat  alia  bona  libcrru. 
adcongrue  dotandam  filiam  lui  pnn- 
cipalis ,  feu  teftatoris;  aflcrit  tamen-.y 
quod  in  ordine  ad  propriam  filiam  do- 
tandam ,  fihabeacaliundc  booalibcraf 
non  potfit  eademboaa  fideicdiiiillbfup- 
pofita  alienare . 

Sed  hic  tmmediatc  oricur  difficultas> 
an  ad  taxandam  docem  congruam  pro 
fiiia»habeodafalcemfit  ratioad  truAus 
bonorum  fideicommifl^orum  ,  quibua 
pro  co  ccniporc  gaudct  patci  grauatus? 
£c  quidem  in  ordinc  ad  huiufmodi 
fruftus  Tklerar  mtlitare  rpecialts  di- 
ftinfta  ratio  a  proprictatc  huiufmodi 
bonorum  ,  quandoquidcm  illoruai^ 
fruauum  Patcr  eft  ablbtutft  Dominus 
i.  in  fidcicommiflarium,  &  l.  mulier  §./J  h£- 
redes,& l.fofiulame  §.fed& hmufmodi  ff. 
ud  TrebeU. ,  &  oomputantur  inter  tUius 
patrimonium  Mangilius  de  imput.it.  ^.38. 
nmi .10.  infin., CamiUus  Boreiius  in  fumtna 
ieeif.part.%.  «ir^.  mm.t60.tMmitieaiL.» 
tacit.&amhig.  conucnt.  lih.\i.  tit.i\.  nu. 
I7.,vndc  ilatuuntinxftinutionc  docis 
illorum  eiTe  habcndam  rationem,  prout 
Ctiam  fencic  loannes  .Angelut  B^us  tra£l. 
ieiote'e.i^.num.p.,  quibusnoninoon- 
gruc  adhacrcnduni  cxiftimo .  Scd  qua_» 
racionc  eorum  liabenda  eric  racio?  cum 
oeflance- vita  Fatris  grauari^frudus  edi 
talium  bonorum  ccdere  dcbcanc  voca- 
cis  in  fidcicommifio?  Diccndum  eii,vel 
ad  ratam  aflignandum  cflfe  equiualcns 
ad  tales  fruftus  pro  tcmporc,quo  Pater 
grauacus  ciidcm  frudtibusgaudct,  vd 
in  bonisliberis  quid  magis  addenduni 
intuitu  corundcm  fruftuum , 

Kauo  lccundae  partis  defumitur  cjr 
d.  autb.  rcs ,quaC.  cornmnmt  ie lqat.,& 
itt  anth.  de  rejlit. ,  &  ea,ft£  parit  imm- 
obrem ,  &  ex  l.mulier^.  cum  proponcretMT 
ff.  ad Senat.Confdt.  Trcbell. ,  in  qu ibus  iu- 
ribus  eiprefsc  dicitur ,  quod  pro  docis 
conftitutione  poilint  alienari  bona  fidei- 
commiflb  ("ubieila  ,  &  licct  pcr  textum' 
in  d.  l. mulier  ^.cm  Pnfeneretir g.  ad  Se- 
uat.Confult.TrtMlSamm  dicatQrfolum, 
quod  filia  a  Patrc  fideicommiflb  graua- 
ta  polfit  fibi  doccm  confticucrc  cx  bonis 
fideicoaHnilBs .  luftinianustamenMir. 

anth.  res ,  qux  C .  coninnmij  dr  Irgntis ,  & 
in  d.  ^.quamobrem  autb.  de  rcfiit.  ampiiat 
diftu  A  ad  quarcnnque  defisendcnccs  cx 
tclbtorc  fidcicommittentc  ,  quod  coi- 
ligitur  cx  vcrbo  Uberis  ,  quod  dcfccn- 
dentes  compcehendit  MenoMm  iik^. 
prxfumpt.iHp.num.t.  ;  ic  quidcm  con- 
grua  racione  haec  decerountur  j  &  pri- 
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pi6,quia  hoccxigit  publica  vtilitas, Tcu 
iauor  publictuReipubUcae^quod  c(t  td, 
quod  coqliderauit  cextiis  iHd.MOb.  res, 
qiu(^od.commm;.t  drle^at. ,  quam  r.ttio- 
ncih  cciaoi  conliderarunt  Meimbtus  d. 
Iib4.  fr^^mft.  1 89.  mtm.  4. ,  Surdus  decif. 
61.  )iu.iz.,Kota  apid .MMUicam  decif.l^z. 
Sccundo,  quia  ita  prsrumendum  eft> 
ccllatorem  lideiubcnte^  vcriutfk  »  nee 
Ita  bona  voluilfc  obftringcrc,  vt  non_. 
pollcnt  pro  congruis  dotibus  dcfccn- 
deatium  crogari .  Alias  rationes  tu  vidc 
apud  loanncm  .AngeUm  Bt^um  traS.de 
dotr  c.i-j.num.ioo. 

Difpofitio  d.  auib.  res^aiM^.ctimimh 
nia  de  lcgjt.  cx  communi  DD.  fcntcntia 
non  cft  corrcdoria  iuris  communis,fcd 
ipfiim  ius  conimunc,  fcu  cxorbitans, 
vndc  cft  fauorabilis ,  non  odioTa  AietiO' 

ws^l  *****  ^'^"f  -  f^"^^-  ^  ^9-  JP*/*^ 
cli.com-  '''"^  'i^P*¥it.  f  ^sji.  wm.  5. ,  Marta  dt^ 
nutnia  de  ff^^fi-  intefi.  to.%.  pjrt.^.  q.xi,  art.io. 
legatis     ««.  . ,  Tafchalis  de  virib.  pjtr.  poteft.  c .7. 

non  eft  ««w.50. ,  P.ot.i  Rom.inj  decif.jy.  mon.j.  in 
correcto-  prim.m  part.  d(iierj.,&dccif,^^6.  nn.^o., 
miiins  &  propLcrc^eKendibiiis  ell  TerevnuHS 
nis  ted        /i<i'^'i ww.  Jcf.^i.  r!ii.<)j^.,  Snrdus  d.decif. 

ipfnin^  62,.  numjuj. ,  tiifarm  ioc.  mox  cit.  num.^^ 

jiiscom.  '  ' 

mane.       Circa  ea,  qu;  dicuntur  in  hac  fecun-. 
^  partc  a^crtionis  cx  difpoficiooe  diS. 
Mtb.  res ,  qu*  c.  commmm  is  exci- 
tanc  DU.  diHficultatcm  ,  an  procedant 
dumuxat ,  quando  fidcicommifliim_. 
fubfcquitur  ad  inatrimoniu,&adcon> 
(Ututibucm  dotis  j  aa  vecd  etiam  quan- 
do  pra»cedit  ?  AmiiiUit  fAer  Ub.  6.  ^od. 
ttt.11.  dcfin.^.  inuebcns  contracommu- 
ncm  DD.  opinionem  ailerit  lal^m  dif- 
poficfonein  intcliigcadameffe  damca- 
xa: ,  quando  dos  cojiilituta  cft  ante^» 
grauamen  Adeicommiill .  Nihiloininiis 
commuiiiorOD.  opnuodocet,proccde- 
rc  eu.unquanturauis  tideicommilium_i 

Scsecciiciit  macrimonium  j  &  doci^  con- 
intctoneoi  Tmgrimu  ig  fi4eicmm.  art. 

41.  num.j.,  lo., &  n.jTjdilla  iud.auth. 

res,qus  nitm.^S.     commmia  dc  legatis  , 

Menocbitu  de  fri^Mmp.lib.t^.^a:fimpt.  1 89. 

mm.i 8. , &fcqq.,  .Mihtictifts  deaf.j.  num^ 
47  40. ,  Uoiiernj  in  amot.  ad  decif.  62..  Surdi 
Dtfpofi— .  iMm.51.;  necincongrua  racionc  hocdc- 
tio  harc  ccrnitur ;  tum  quia  rationcs,  quibus  in- 
B'**?^'^»  nititur  d. Mth.res,qux  C  .  commuma  deleg. 
Suehdei-  n^mp^  publicge  vdlltactt,>  pra:fum- 
f?mpl  aT-  P^'^  voluncatis  tcflitorFs  ?qui:  militant, 
ceHcrit  '  *i"'^  iidcicommilfum  lublecutum  fuerit 
m.itrinio  macrimoniuin, fcu  dotis conditutionc, 
nittm,fi-  fiuc  prxccfferit,  vtperfcpatccj  cunL^. 
ue  fiicric  (^uij  ,  cum  aliegaca  iura.  jpennitcant 
faUeau.  poilc  hcri  docis  congruj  conftitutionera- 
*     iwaAblUaw  iidcicumiilbicj^  oaniU^ 


quod  loquantur,qu.indofldekQlllfni^ 
iam  erac  eoiilUtutum . 
Quamuis  autem  dirpofido  i.  mA. 

res, qus  C.comniuni.i  de  legatis  fit  fauora-  4^ 
bilis,  &  ex  gcnerc  fuo  extendibilis^aon^  Non  poD 
Mquitur  camen,  vt  bma  fideionminiiii  ^^^^^?r 
poifint  alienari  ad  intcgram  congruam 
(lotem  iiliae  coniUtuendam ,  fed  folum  f°^^ 
taacuin,quantumvnacttmbooislibc-  Hailfitt 
ris  patris  pofllt  congriia  dos  conftitui  gramdo* 
Teregrinus  de  iidcicoiimif.jrt.ip..  a«.io8.,  tcm ,  fed 
^Ha^iusde  prAfuifipc.lib.^f..prif^.l8p.  t-"»""»!!!, 
IW.IO.,  gddus  dc  fideuomm<(i.  q^^.art^., 
KMSimana  dccif.  1  j  j .  p.trt.^.diuerf.,C^  nUlibe^ 
fiaikrmei.fiibfid.  rcmcd.6.n$im.f.fiLnr  poflie 
tiocx  fupcrius  didlis  dcducitur ,  quia_.  congn» 
rcincdiutn  d.  juih.  rcs^  qux  noneft,  nifi  dos  con-; 
fubfidiarium  iii  defeAum  fcilicet  bono-  ^wiii . 
i^m  Hbororiim ,  ttgb  tantum  folum- 
inod6  de  fideicommiflb  ericdecrahen- 
dum  ,  quantum  cuin  bonis  lil>eris  polFit 
congruam  dotcmconAicuece*ezquibus 
duo  non  incongrui  dedncuntur ;  pri^ 
iiiuni ,  '■juod  filia  non  debcat  collocari 
in  matriiuonium  cum  pcrfona  longe  in 
dignicatc  cxcedenci,  ractaaecttuisde- 
bi\unr  niixdospropriuraibtuniloiig^ 
exccdcns,  nain  hoc  cederec  indeciillieii- 
tum  fideicommiOi,  a  quo  quid  m^isde- 
bcrct  dccr.ihi ,  recundum,quod,fi  fucric 
dus  lupcrcxccdcns  erogata  pollit  cxcef* 
fus  reuocari  Tercgrinns  dc  fideicom.  iiB. 
art.^1.  H«.io8. ,  Fufjriiis  dc  fubflit.  ^.53 1 . 
num.  157.,  Marthj  dc  fm  cejf.  pjt  t.  4.  ^  .1 1 . 
art.iq.  num.jx.,S.9lMdiis  ce^.Ss.  l»  fin. 

'  Ex  aduerfo  tamen  potcft  deduciji 
quod  ,  fi  ad  conftitucndam  intcgrani_.      .  _ 
congruam  dotcm  ncceliarium  edcc  to-  e 
tum  fideicommiffum  altenare,  feu  cra- 
dcrc  indotcm,hoc  vcique  elfet  alienan-  jj,», 
dumj  feu  tradcndum  VadiUa  in  d.  auth.  peterenc 
res,  tput  C.  eemmmia  4e  legat.  num.  1 9.,Te-  pro  dore, 
regnnus  dc  fidcicom.  jrt.jp..  num.i6.,  Fon-  poflcr  to' 
tMieUa  de  b0.ni^t.clauf.^,glof.i.fart.x.  '^'^5' 
mm».79y»C9fiijU,tmei.f£fid.ritmed.6.  ^«J^J^^^g 
num.f., Marcm .Antonius Mjccrjtenfts var.  j,uenda 
rcfol . lib.z.  refoljSo. ,&vlt.  caf ^p. Ra tio.  alieiwr' . 
ell ,  quia  luilinianus  in  d.  oMtb.  res ,  qiut 
abiolu tc  difponit , quod ,  fi non  fufficiat 
lcgitima ,  pQiIinc  alicnari  bona  iidci- 
oommiflio  fuppofita  ad  coniltcuendam^ 
congruam  dotem  defccndcnti ,  crg6 ,  fi 
non  fuhficiat  pars  bonorum  fidcicora- 
miflbrum  ad  confticuendam  candemu, 
dotcm,  debcbunt  omnia  alienari ,  Ne- 
que  cx  hoc  infcras,  quod  hac  ratione^. 
hdeicommiflum  in  totum  deftrucrcturj^ 
quod  videnir  maximc  abfurdum ,  d( 
difibnum  vcduntaci  fideicommiccends  i  SkMm 
contra  cnim  impugnabcrisi  quia  noa.j  inft^n"* 
raip  eliduntur  Aj^eicoaiaiifia  proptcf  oppo"^ 
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fcs  alicnum ;  tum  quia  nuius  inconue^ 
niens  ell ,  ^uq^  ^ocendenccs  teflatoris 
fiddcommicfieqtis  non  poflint  congru^ 
nubere,quani,quod  fidciooininiflui^iq 
tocum  dcpcrdatuf , 
Ei(  CQ  auteiq ,  qopd  dicfla  difponuQ 
^ O     auth.  res ,  qu£  fit  fauorabilis ,  &  cxtendi- 
PolTunc  ^i''^  YC  fupra  ,  fec^uicur  quidcm  priiii6, 
iciambo^  quod  >  quando  aliund^  habcri  i|oii  pof' 
nafiitei'^  ut ,  poilint  bona  fideicommilla  alicna- 
cfimiflk    ri  non  folum  pro  congnu  dotc  confti- 
aiieniri    (u^Qd^  faemin;  ddcendaid  «  fidcicom^ 
mibas*  OMttcnte ,  fcd  ctiam  prq  apparattbus  ^ 
«cconciQ  acconcio ,  &  arredio ,  quae  ex  confuecu- 
dinc  tradi  folcnt  nubcnti  fiacmina:  iuxta, 
cooditionem  proprij  ftatus ,  Rota  Ho- 
«MM decif.^i^d.  part.i.  diiierf. , HoUndiu  i. 
i  f^aUe  de  Ituro  dotis  ij.^^z.r.urn..^.,  S:cpha- 
muGrafuau^  difcept^for.  r<yn.  j. 
MI.58. ,  Mnaehint  ie  fri^mft.  lib.  4.  prd' 
/nmpt.  1 89.  num .  1 4.  verf.  c/ticrurH ,  Fonta- 
welU  de  pa&.  mm.  cUuif.%.gUf.\.  ptort.x, 
— \^^€!tmm.W. ,  cam  huiuiriqpdiap^ 
,citt>  acconciuin ,  fcu  arredium  ba- 
ACur  canquam.  dous  addicamenta-». 
IiueUigpcaiBai«duiiiiiipd&  flntmodera- 
ta,noesccfliua,quiatunc  cfTcnt  in  frau- 
dem  tidcicommiiii ,  &  poflent  reuocari. 
Secundo  ctiam  pro  feftiuitatibus  c^a- 
gruis,  &  conuiuijs  teoipQre  nuptiaruin» 
dunamoddi.  non  finc  excefli.uac ,  fed  mo- 
dcratx  iuxtaconfuctudinempatrif  Od- 
noden-  d^  de  fideicomm.  ^45 .  m.jf.,  Fufaritis:  de 
pk.        ftifiit.  f .  5  j  I .  mtn.  40.  f  3»mmet.»4tigebtt 
5  2      BoJJius  trtUl.-de  dotc  c.  15.  num.  1 1 1 . ,  & 
Et  pco  fe  hoc  propter  candcm  racionem  ,  quia-> 
finuitiitl-  haBCConnumerantur  cciam  intcr  aj>pen- 
bus  con-  ditia  ciufdcm  dotis  .  Tcrtio  pro. fruiki- 
gruis .     bus,  fcu  mtcrcHc  dotis  marito  non f<»lu- 
5  J      Cae  Tcre^inus  dc  fidcicomm .  arf  4»,  flW.^. 
Et  pro  verf.  ex  aduerfo^^ufmtu  defubfiit. q.^^l. 
frudlibus  num.^i.  infin.,  Hodierna  in  anaot.  ad  decif, 
Sc  intc-    dx.SMriinkm. 10.  ,& controu.  iur.  Ub.9. 
reflc  tio-  ^i  pfffH^^Q^^stephanMsCrattanusdifcept. 
to  no^  /«»r.Wl'.c4?.n«.5i.,c2r/e^^.quidquid 
fohicx.         exaducrfo  dixermt,  quodluAinia- 
nus  in  d.  autb.res ,  qna  C.  conmmua  d<-», 
tegai.  exprinuc  folum^q^uod  polfuicbo- 
na  fidcicommiffo  fuppolica  aiicnari  pro. 
costfrua  docc  confticucnda,  & pro  do- 
mcionc  propccrnupcias,proquibuspo- 
tcftcflc  ipccialis  racio,  quia  linc  dote, 
&  dpoiumiac  propter  i\uptias ,  vt  plurk 
rahm  iitttrimoiita  non  oomcahuntur ; 
hoc  autcm  nonproccdit  in  intcrcn"c,ad 
quod  temporc  ina  trunonij.  con.trahcndi 
non  habecur  ialis  confidiacacio »  n  «c 
hoc  cohtrahentcs  rctrahantur  a  con- 
traticndo  ,  &  cum  intcrefle  vcniac  ib- 
lummod6  ex  mora  non  foJuentis ,  noa 
dcbct  impucjri  in  damnum  fccundo 
JfciBiffflnmiiUrij,  fed  j^nmt  dunuaxac  4 


MLiiiirmQ 
di  irii— 
Sc 


51 

IimmO' 
6  iinc 


qui  nonfoiuit,  pr.Tcipuc,cum  iprcper- 
ceperic  fruaus  iideiconuniili|(]ui  vcndi  ^ 
pcKerancad  firitMnidQtt-iaim»e»caBt)e- 
roqui  ipfc  ex  mora  fua  lucrum  rcpor- 
tarec^  Probaturcamcn  noftrum  aller-  Raciones 
cum ,  ^iiia  iQittti  permittem  alienitio-  pro  hu-. 

ncm  pro  dotCjCcniecurcti.im  pcrmitte-  ^"^•'»0**? 
rc  pro  vfuris,&  incerelle  docis  nonfolu-  i!!?"*'*' 
cx ,  cum  hoc  fic  aiuiexum  natur»  eiuf- 
dcmconcraitus,  &  propccrca  dift>ofiruiu 
in  dotc  ccnictur  ciiam  diibofuum  in_. 
anncxo  n.iturx  ipfius; ▼nac  conformi- 
t^r  ad  hxc  docuimus  roin^.  fiA  tit.Con- 
traffus  XI.  de  pi^ttor.,  &hypoth.  orxnot.^. 
fcii.}.  j/«Tf .4.H«w.i7.,<juod onligatin, 
quaeconfurgit  pro  dote^corapetat  etiam 
pro  fruO&iudotiSf&tnterefle  ,(eu  vTu- 
ris  ra^one  dotis  debitis  viori ,  quod 
prius  docuerant  Sartotus  in  l.  cum  dotem 
§,  finantem  in  fxmffimo,  nu.j.  ff.  folut.  ma~ 
t;  !»!o>;.,  Mantica  dc  tJCit.,&  Mihr^.lib.l  I . 
tit.lp.  iuim.l^,&fcqq.,(^..ttnpci'i.tns  dc^ 
dotefeeiudapart.  <f.6^.,  priccipuc  c.i  va- 
tioni: ,  qui.i  huiulmodi  h  Uiltiis  ,  lcu  iil- 
eerclie  p«iti  pollunc  actionc  dc  dotc  pcr 
texcum  ni  /.  ft  marito  $.  fin.  ff.folut.  ma- 
trimon. ,  quandoquidcin  iudiciumde-> 
docc  cft  ludicium  viuucrl.iic  rcfpcftu  <^"S  » 
\  xoris  l.qModdicitHrjf.deinipritJ.iiircdit.  I^JJIIr* 
prf  ,  r.  :,  tolus  in  l.i.  ff.foUit.  matrim.,  cx      j ^^5,^, 
quibus  p  ncll  rcfponderiadidiflUPdex  nededo<. 
.aiiucrlodiccbacur,  ncmpiauodlmpc-  te. 
racor  iuftmjanus  folum  difpofuit  pro 
dote,&donacione  propc  cr  nuptias,re(^ 
pondcri,  intjuain,  poicll ,quodcurain- 
terdlc  iic  anncxum  nacura:  dotis,  in  ca- 
dem  difpoficione  cum  illa  veniac  Ad 
illud,  quod  fubditur,quod  fcilicctgra-  Soluun- 
u.uus  litkicommiflb  pofliet  ceflare  a  fb-  ^j^f^ 
lutionc  pcnfiouum  m  fubucrfionertu, 
fulcicommiili  ,  hoc  non  cft  praefu- 
mcndum ,  ncc  hoc  accidcrc  cx  partium 
intencionc  ,  vndc  nih  probctur  conkra- 
rium  ,  coiilidcranda  clt  prxcisc  nacura 
t  outractus  lccundumiuumprincipium, 
Ox  oriiiiiKin ,  qui ,  cum  fic  bonas  lidei , 
habcc  cx  mora  parerc  intcrcire  pcr 
tcxtum  m  l.mora  §. inbonx  fidei  ff.  devfM" 
*  ii,&  l.  in  Ikhix  jidci  (^nd.  cod.  t!t.  V  ldc-/ 

quae  latc  dc  hac  re  agunt  loannes  ,4tige- 
Ihs  Bof}iMsdedotee.x%.niim.i\^.,& yii^- 
cciittic>  dc  i  i  .iiic ins  dciif.6l^.nitnt.z. ,  & 
Jeqq.  Hoc  umen.vnuffl  monet  loannes 
.Angelus  Boffins  he.  rir.,  quod,  fi  maritus^ 
fucrit  in  mora  culpabili ,  fcu  culpabili-   Exa»  " 
tcr  ncgligcasad.exigcndum  huiufmodi  ffinil 
Hicereife  decurfum,  non  poircnt  pro  co-  tos  fiierit 
dcm  bona  fidcicommillo  fubiccta  alic-  in  mor» 
nari,cumhoc  fu ciufdcmmariticuipa;  unpdili 
impucanduin,  ii  incerim  debicor  fil^s  f' '  7.'j 
Ut  non  (olucndo  in  bonis  iibcris .  incadfe 
AssBRTio,  Vil.  Quantumuis  rcmc- 

dium 
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dlum  iiS.  Mth.  res » f m  f.  commimia  de   it  matrinm.  a.  dum  de  obligatione^ 

j  ^     Ifgittis  cx  kipcriiisdicftis  firfuhfidiarium     p.ucnCtim  crngindi  .ilimciua  lilijs,  fcu 
PoJTiint  non  ordin.irium,  ncc  ablolutum  ,  noa    nliabui  Fatcr  iio»  icnctur  alimcnta_» 
bon.i      caiTierveximit  gr^uatumfideiocMiiidllflo  filijs,<luandoaUundihabenc^uiSttnt- 
deiconw  ad  coiilliiLnnd  iin  c.inf^ruAm  do:cm  cl    mod^  poffint  \  iucrc  ,  ergo  nequc  tene- 
BijffiLi^'   buiui  n(!cic.)r.)nuiU  tili.c,  icu  ncpti  ciuf-    bitur  niiabuii  duiciu  pra;llare,  quando 
dcm  tcrt.uorib» ,  icu  iidcicommicccnu» »    h  e  h.ibcncaliunde,quo  commodc  oof- 
t  enUini        ^^^'"^  ''^'■'r''*  "^"  pol^t  eandcin_>    fint  dotari ,  cum  vidcatur  in  bocvaicre 
jQ„J^fj,'^'  contlitucrc,  ctiam  ficadem  fili.ij&ne-    argumentum  ab  alimcntis  ad  dotcm , 
dot«iiH-  piis habeataliundi,velcxbom'smatcr-    &ii  liecvalentabio  KL. nnavideo,cur  ,g 
Itae  fidet.  ni& ,  vcl  cx  aduendtijs,  quo  po0ic  fibi    a  fortiori  valere  non  dcbcantj  quando  J:,^^^^ 
oominit-  dotcm  congruam  conftittiere .  DeeUam    bona,  ex  quibus  Pater  poffct  dotarc^ ,  '' 
csncis,  fi  conf.ij.lib.z.  ,OJdns  dc  fideicfmm. q,<fff.    clVct  tidcicommlili  vinci.''f)  i)hihla:Lj,  (,Q.\om- 
"0°" ba    '^'  '^•'f  • '  ^"f-"'""  ' '^"J- 7  pcf  totim  f&de    Non ,  in^uam ,  obciic  potctl ;  non pri-  mnia  de 
n.ilib!;r  1.  f"^'^-  ^-55 ' •  '"""•145 • » /'  '/'/•>  quibus    miim,quia,quod  talis  dirpofiriO  fitrob^  kgatis  ^ 
'  adhxivt  !t}.vines  .^i^elia  Bojljius  dedote-»    lidi.ui.i,  ci[  t.ili .  roluir.modo  in  ordinc  5 
c. 1 5 .  nnm.  1  i8.  ad  cuni ,  qui  icnctur  Uourc,  quaicnus      J,  q^J^ 

Ratio  cx  eo  deducitur ,  quia  Patcr,    fi  hic  iiabeat  bona  libera  ,  teneatur  cx  ^^^ne  .id* 
fcu  Auus  rciiccur  filiani ,  t.uiictfi  diui-    ijs  congruc  doi.uc  ,  &  fi  non  habcu  ,  n  r.i,qui 
ccm  habcatcia  bona  matcrnn ,  &  alia.»    poiUt  in  ordine  ad  talcm  dotem  de^  tcnetur 
aduentitia  congruc  docare  Clofa  in  /./>».    bonts  lideicommifli  dilpMiere ,  non  eft  doeuo,' 
C.dc  doris  promt(I.,Kipi        .  '.«w.^y.  ff.    .u;tcm  talis  inordiiic  .u!  bona,qu£Elilia,  ffj?** 
fohit .nutrmo)!. ,  VadiUj  m  anth.  rcs ,  qiu    lcu  ncptis  aiiundc  liabcat ,  cum  aiccn- 
itwn.77.  C.  comvtHnia  de  lc^atis ,  Brmotuts    dendum  fit  ad  onus ,  quod  parcntes 
aSote  in  ^ij.  !r^j!.ej..^.^.);  im.i6.,  Cjwpcr'     liabciit  diK.uuii ,  qin>d  iux;.i  pra;.T(fta_. 
^int  dedotc pa>t.i.q.i6.mm.^.,  .A<:to/::iis    vit^cc  ,  quantumuis  dounda  habcac 
Ciibci-e.Caftancttsdc-dotee.j.m»i.\ c    .iluuulc  bona,hocquevidetur clar^ de* 
Onicitim       „,  .^.j  roww.Vi  'fr  ■ ,  q-iod  cxprclscdo     duci  (  x  codcin  tcxru  :>!  .mr-K  rrs ,  qute  C. 
AiMImIu-  ' f'"'-     '^'^  ^"''^  promifs.  crgo    (onmutna  de  lcgatts ,  vbi  abibluic  difpo- 

dnr  Atti*  ctiam tcncbitur congruc  dotare  cande,    nicur,  quod ,  H  porcio legtcima  non  fic 
vis  mix^  quantumuisaliundcdiuitcm  ,  ctiam..    fufficicns  ad  congruam  dotcm,polIxnc 
aliudch.i  alicnandobona  lideicommiflij  fuppofu    bonafidcicommlnaalienari  addotem», 
bcatdo--  la  ,  fi  c\  bonis  libcris  non  iiahcat',  quo    congruam  conllitucndain  ,  &  ihi  lolum 
twn,       comiuodc  pouit  dourc .  Contcqucncia    coniidcrantur  t>ona,  qua  cx  codem  do- 
probatur  ,quij  tcytus  m  d.  auth.res,qH4    tante,  fifu  teftatorc  proucniunt ,  non^ 
(\(0'n<>:::..!.idr  !c'^.:r.  nnpi>nitonus  fidci-    autcm  alia  ,  quz  alio  titulo  pcrtincnt 
coininalo  grauaio  doundi  liliam  >  fcu    ad  caudcm  tiliam,  fcu  neptcm .  Quodj 
neptim  fidcicommittcMas  ^ciam  ex  bo-    fi  dicas  hanc  difpofitioncm  d.  aHth.  res  , 
nis  fidc,i..;nmnili  ,  li  noii  adfiiit  honi--.    //.-m  c!k  t.uaorahiicm  iuxt.i  p:.td;aa_i  , 
Iibera,quibuspofliccongruc dotar<.,&    adcoquc  potic  cxtcndi  ctiam  adpras- 
cumhictcxtaf'i»4fwfr.wf  >fM  fuppo-    icntcntcm  hypothcfim;  ftatimdicam, 
natur  giauare'hasrcdcra  fiddcommil-    ciic  tauorabiicm  ic/pcaudotanda;,qua! 
fariuni  ad  dotandas  lilias,fcu  ncptcs in    proptcrca  ncquitaducrius  iptamcxtai- 
cafu,  quo  ipic  tidcicoinmittcns  tencrc-    di,ncquod  indu^um  cft  in  fauorcnLj> 
tur  docarc  ,  licn:!  .-.kl-  ui\ta  calum  an-    dctorqucarur  inoihum  ;  dciorqucrciur  Eftfe- 
teccdcnus  tcncrctuj  ^ongruc  docare-»    au-.cai,  li  ipia  cx  luo  icncrctur  icipfain  "orabilw 
fUtam  9 feu  ncptim ,  tamctfi  diuitcnruj,   dotare;  Non  fecundiim , quia  non  icm-  p^l^onx 
&  h.xbcnccm  aitundc  bona  matcrn-L       pcr  valct  arm.Mucntuni  ab  alimcntis  .Td  ^opuijje 
vcl  aduentitia  y  ita  6c  tcnctur  ipiiui.    dotcm ,  vt  optuuc  uoiat /f).i^iwfj 
haere$ .  iiolfns  tn  trau.  dccontrjB.matrisHtn^cA  i. 

Kcqnc  oheCc  pOtcft  ,  i\  alTcratur,    tuoti.ilS.,  &  in  trj£l.de  dote  c.^.mt.z6., 
quod  dhpobt  10  d.  antb.  rci ,  qiu  (^.  com-    Tetrns  Barbofa  inl.t.  part^.  num.zt.  vcrf. 
mmiUdelegatis  fic  tancummodd  fubfi-    fioaobflat  fecitndum  ff.  folnt .matrim.,toAth  pervaleC 
diaria  in  dcfcifcum  fciliccc  £iculcacum,   nes  Bjptifla  de  Barbobtadefiltjsfaiu.  17.41.  nrgiun£- 
quibus  fiiia  ,  feu  ncpti*  poffic  doca-    num.zi.,MonteriisdedfA6.nnm.zz.,^'m  tum  ^ 
ri  ,  cV  nuhcrc,  i.c  rc.hcct  indotata^,  ,    hac  pr.ccipuc  fpccic ,  in  qij.i  iui  .i  in  or-  ;i':nu-nns 
6i  mnu^^rcmancac  ia  prxiudicium^   dine  ad  alimean  purcrcibiciuncneccf-  '^ddocc, 
publitV^tiilkalli  )<vndi  non  poteft  vr^   f^feOt  fHtfitdum  ver6  ad  dotem  refpi- 
gcre  in  pr.xfl-iui  h',  p-';clicfi,iiu]ua  rilia,    ciunt  a^l  honcllatcin  marrimonij ,  ia^ 
lcu  ncptis  potcU    conijruc  dotari ,  &    Ordioe adquam grauant parcnt^ .  Dici 
'  nubere .  Accedit/qiiod  iuxca  ca ,  qua»  ^itaa^t^msa  poteft ,  quod  ddt  fiteee^ 
^HKuimu»  tm^fUim  sitl^ii^jmtlmmF,       jWiyi^w  lcginiaitf^^ 
—  .   -  vbi 
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vbi  Tigct  ftatutum  cxcludcns  facrainas  ^J.ff^.folut,  nutrimon.,  TadiUa  inoMth.  res 

i  rucccifionc  ,  qua  legitiraa  debctur  ^H^num^yj.C^communiade  U^at.tnecdi-  $S 

filijs  ,  quainuis  aliund^  diuitibus  ,  uitixfiliz,  reuneptistaleonusparenr  Sentctia 

adeoquc  &c.  tumcuacuant,  ergOjCum  ipfc  Pater,  fcu  contra- 

Hic  folura  occurrit  difficultas  cxa-  Auusfidcicomraittentes»  leu  grauantes  ri.iaflis- 

mii^nda,  an,fi  ipfa  filia,  vd  ncptis  fuc-  eandera filiam,feu  neptcm  ad  reftituen- 

rit  a  jPatrc ,  vd  Auo  patcrno  hj^res  in-  dum  fidcicommiffum  tcncrcntur  con-  [f^s  doc£ 

ftituta  ,&  fideicomraiffo  grauata,&  lc-  gruC  dourecardem  non  obftanic,quod  J^ngrui 

gitima,feuTrebellaniaca  nonful^cianc  eademfilla,  feu  neptis  aliunde  habc-  confti- 

ad  doccm  congruam  conftituendanx,,,  rent,  quopolTcnt  congrue  fc  dotare  ,  tuere. 

&  habcat  aliundc  bona,  fiuc  matcrna,  potcrunt  ckdcm  non  obAancibus  pro^ 

iiue  aduentitia,quibus  pol&t  fccongru^  prijs  diuitijs  de  bonis  fideicoramiffi  de- 

.  -    dotarcpolfitcongruam  dotcm  fibi  con-  trahcrc,  quantum  fufficiat  ad  conftitu- 

ftituere  cx  bonis  fideicommiili .  Ratio  tioncm  congruac  dotis,cum  cx  fuperius 

ti  aiTc-'  *ijfficultatis ,  fcu  dubiundi  cx  cq  con-  didis  onus  patemum  docandi  filias  ita 

5  ~   furgit ,  quod  fupra  diccbamus ,  quod  inhacrcat  rchus ,  vt  tranftant  cum  hoc 

ouod  *  fi  fcihcit  hsres  a  teftatorc  grauatus  ad  onercad  quofcunquc,acfi  fuiflentpr^-  R^^fjonej 

ftliai  fue-  reftitucnduin  fidcicommi(Ium,fi  aliun-  ciscobligau  pro  dotc  filiarum  Gr^fM- .^'^  1,^ 

lit  hatres      habcat  tSoiia  libcra,qucis  polllt  con-  HHsdecif.i^,,Merlimsdecif.7^^.,&dccif.  fententiat 

iC^H^"*  grui  dotarc  filiara  ,  non  polfu  dc  fidci^  z'}6,nkm.i.,&decif.6^j.nim.$.,&decif.  exponu- 

commif-  co'^"^'^''^  dccrahcrc  ad  conftituendam  658  jtnm,i^ ,  decif.6y  i  .num,  1 1. ,  Kota  Ka-  tur . 

fo  grau.v  congruam  docem  eidem  filiac ,  fi  lcgiti-  mam part.p.  recent. decif.^i .  rutm.^. ,  & 

M,non_,  ma  non  fic  fufficicns  ad  eandera  confti-  part.io.decif.i'ji.num.s.,& part.ii.de- 

pofntdo*  tuendara ,  cura  rcmedium  d.  auth.res ,  cif.x^.num.  16.:  nccao  hoconcrc  cxi- 

tem  fibt  tpu  fit  fubfidiarium  rcfpcAu  grauati  ,  munturcxeo,quodfidcicommittantur* 

«onftitu©  ergd ctiam, ficadem  filia,fcu ncptis fuc-  quandoquidcm  iUud  onus  videtur  cif- 

rit  aPatrc,vcl  Auo  pacernahjcresinfti-  dcm  rebus  implicic^:,  &  primario  im- 

c6mifn '  tuta ,  &  grauata  fidcicommiiro,  ncc  lc-  ^um ,  &  onus  patcrnum  doundi  filias 

fi  habe.it  giciin^  3  &  Trebcllaniaca  fufficiant  ad  prsualet  cuicunquc  alteri  difpofitioni 

.iliiuidc  y  dotcm  congruam  conftituendam  ,  fi  hdcicommillaria;,cuminordinc  ad  caf- 

2H0  pof-  aliund^  habeat  bona»quibus  fibipoflit  dcm  doundas  quodamodo  foiuatur 

t  fedo^  dotem  CQngruam  conftitucrc  ,  nonpo-  vinculumfidcicommiifipcr  tcxtum  ind. 

Care.      (gj-jt     codcm  fidcicommiflb detrahcrc  auth.  res  qu£  C.  commuma  de  lcgatis .  Sc- 

ad  dotcra  congruara  fibi  conftituenda  ^  cundo,quia,vt  benc  nout  oidus  defidei- 

fed  tencbitur dc  fua fibi  conftitucrc  ea-  commifs.q.jp.  nu.ii'}.  apud  loannem ^n- 

4cmrationc,quia  talc  remedium^^wK  ^clum  Boffiumde  dotec.i^.  num.  i^z.verf. 

res ,  aux  refpedu  grauati  eft  tantum-.  igitur  pnmo  mihi  videtur  ,do^  congrua_. 

fubfidiarium .  Rurfus  in  cafu,quofilia,  flise,  fcuncptidebiutanquuin  a^alic- 

fcu  ncptis  cft  grauau  fidcicommiflb  vl-  num  non  ccnfctur  in  fidcicommjflocon- 

tra  lcgitimam,&  TrcbcUaniacam  quo-  tincri ,  adeoque  ,  ficuti  Patcr  grauatus 

ufquc  viuet,  gaudet  fruiiibus  eiuldem  fidcicommilTo  inordinc  ad  congruc  dt>- 

fidcicorami(li  cx  liberalitatcPatris,  feu  tandamftliam  ,quando  aliundclcgiti- 

Aui  paterni  fibi  proucnicntibus  ,  crgb.  ma,  &:Trcbcllianica  non  fufficiunt,  ita. 

cx  prxfumpta  voluntatc  Patris ,  fcu  &  cadcm  filia  grauata  potcrit  dc  tali 

Aui ,  fi  Tiebellaaiaca ,  &  lcgitima  non  fidcicommillo  dctrahere ,  vt  congruam 

fufficiant  ad  dotcm  congruam  fibi  con-  fibi  dotcm  confticuat .  Quid  igicur  in..* 

nitucndam,cx  bonis  proprijs  tenebitur  hac  controucrfia  concludcndum  ? 
fibiconftituere,nam,fiminhacparte       Fatcor  mihi  magnara  vim  faccre_» 

quodamodb  amittit ,  compcnfatur  ex  primumarguraentiunpro  hac  fccunda 

alia  in  frudlibus  fidcicomraiffis  ,quibus  opinionc  addudtum  (  non  fecundura  ,  S9 

intcrim  gaudct .  Hoc  argumcnto  vti-  quia  vt  fupra  vidimus  Patcr  grauatus  Prxfav 

tur  iQanncs  .An^elus  Bofius  traS.  de  dote^  hdcicomraiflb,  fi  aliundc  habcat  bona 

(f.c.i^.iuan.13^^  ad  probandura  noa-«.  libcra,  quibus  poflitfiliamdourecon-  f^cntia 

poffc  in  hac  hypc^thcfi  dc  fidcicomraifli.  gru^,non  |,x)tcft  dc  fidcicommiflbdctra- 

oqnis  dctrahcrc  ..  here )  quamobrcm  eidcm  adhxrendo 

i.x  aduerfo ,  feu  pro  partc  aducrfa-».  facilc  poflcmus  contraria  argumcnta_» 

hatmiliuntrationes  primo,  quia  Pater  dilTolucrc  ^  Ad  primum  ctcnim  patcc 

quocunque  iure  tcnctur  filiam ,  quan-  difcriracn  intcr  haercdcra  grauatum_. 

tumuis  aliund^  diuiccm  congruc  dou-  fidcicomraiflo  in  ordine  ad  docera  pro- 

re,ncc  filiapotcftobligaricxfuofibido-  prixfiliz  conftituendara,&intcripfam 

tcmconrtituerepcr  ca,qua;  habcntC/fl-  filiam  haercdcm  grauaura  ad  dotem 

ftiinl.^H.  CMdotisptomif,,R.i2a,inLi.m.,  libi coafticuendam ;  aaminprimo  cafu. 

Pa,- 
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Patcr,  quaiuumuisprauatuscxofficio  dos  congrua  dcrccndentibus  filla^bus  ,' 

paternotcnccurfiliaBdoceincoailicuoro,  non  pofllc  in  ordiae  a4  eandem  docet» 

V.. . .:  quantunrais  iUi  fiiertt diaes  t  filia  an-  detrahi  de  bonis fideicommiffi ,  fed  de<r 

•••  tcmgrauata  non  tcnctur ,  quantumuis  bcatcxbonis  libcris  conQitui,pcr  confc-i. 

'    diua>(ibicoafticu€re,  fedius  habcc  cxi*  aucnsdebctdiei,quod  pcr  }liamexprer-< 

'    gendicongriiamdOtcm  a  parenie,  vel  (amceltator»fidcicommittencbdifpofi^i 

Auo,&  iiieorumdcfMumiur.h.abct  ad  tioncm  quid  vltcrius  importcrur,  quod 

j  corum bona,qux  fempcr tranfeuntcum  aliud  cflc  non  poteft ,  quam  quod  dos 

.:f:  V.  tali onerc.  Ad lccundiMndiceiuium  cft,  poiricconftituietiam  intMjnisMcimi^ 

.*<T'  :   quod  cx  iibcralit.itc  parcntum  inalio  miflo  fuppolltis . 

aCRcrcnon  dilloiuaturprimxuumvin-  Sccunducx  coctiam  dcducipoteft, 

Ciilttmjquodeftjniplbnimrebus^quan-  quia,cum  tc(Kitor  fidcicommictens  ex- 

•         do  ciprerscdchocn(mcfta<rium,acldo-  prc^sc  luiTcrittiiias  dcfccndcntcs  douri, 

oO     xcm  ipli  coaflatuendara ,  n<;c  clt  pr^fu-  vtiquc  prsiumitur  voluiilc  pcr  illam_p 

rrioi  M.  meodum ,  quod  ijdem  parences  volue-  dirpofiooneili'' quoquomodo  oompen^ 

n  aei      rint,  quod  ipfados  incompcnfationera  farcin  c.i  p.irtc  ,  qu  i  illis  praiudicium  yohut 

t^mamy  fr"^"""^»<I"<^''bcrocontulcruiK,  vo-  intulit  non  vocando  cas  ad  fuampar- fo^pjn. 

'*^lth.  1»^  lucrint »  quod  onus  in  proprijs  ndkus  tm,  quinpodiK  eafdcm  cxcludcndo ,  hn  iiu. 

fil<<**  'ou  ncpcis  fibi conftitucrent ,  quia  crgo  praefumcndus eft ,  qudd  voluerit*  eo^quod 

hoc  paifto  non  benefictumcontuliflent,  quod  cx  bonis ,  ad  qu»  vocauitmafcu-  abWiC  i 

fcd  viiuiu  proalteroobligaircnt.Magna  los,id  dctraherctur ,  quod  titulo  dotis 

'  viscllin  fccuuda  opinione,  quia  tamcn  voluit  in  fkminasdcferriy  eigo in ordi- 

prior  crt  frcquentiori  calculo  approba-  ne  ad  doteseifdcm filiabus  defoendentl* 

la  ,  &  comraunius  recepci  poieft  tttii  busconfticucndaspotcritex  prxfumpu  • 

fuiUacri»  &fequi ,  yoluntacc  cefiatorls  detrabi  de  bonis  . 

AssnTioVuI.  IXTponente  teftaco-  fideioommilTo  fuppofids . 

6l      redc  ftdcicoramiiTo  in  Donis  ftiisinfii'-  Tcrtio,  quia  cum  dc  iure  communi 

Difpo-  uoccm  mafculorum,&iubcnce  lijmiiias  lcgicima non  dcbcat grauari pcr cexcum 


Exctafllf 

fojJift,  bellianica  >  alijfqi  bonis  liberis  grauati    M.  non  cft  praefiimcndum ,  quod  pcr  f;deic6- 
iiorem_.   do>  coiigrua  poHct  conftitui  OdiHs  (fc_.    illam  cxprcrsamdifporitioncm,qua  ha:-  mifn  bo-' 
mifailo-  l}4cu(inmif.q.jsi.4rtu^.nmt.4.^.,&ffq^.,    rcdcsobligatadcontcrcndam  illam  do- n.i  pro 
rum  ,  lS:  gi^fg^ emf.j.nHm.i  i &  ffqq.,  &  conf.    ccm,volucrit  tcftator,quod  cxlegitima,  ^*""  ^ 
iiibence    j wm.%',  &  iffiA^it. f .  jj I .»«».4. ,    &  Trebellianica dos  illa  conftitucretur,  • 

vbi  dicic,  hoc  cnc  tanquam  indubi-  crgo  praefumendus  cll,  quod  volucrit 
^ia^^  tatum  tcaendum  Menochmsdc  prxfumpt.  dotcm  illam  dctrahcndam  cHe  in  bonis 
poteA de  Uh^.pr*jHmpt,i^^jttim.9.  vcrf.verum,  zT  hdcicoounilfisj quia  immo>  quod  bona» 
bonls  fi-  coHf.i^.nm.%Q.ciKi^.i^^m.jo.co}!f.xj'j.  proutcorrefixxidentilli  oneridotandi 
deicom-  num.izj.,  (^'tjiyoifisiQrij.ioz.nu.z.  iib.2..,  faeminas  dciccndcntc  ,  noii  fubiaccant 
mifTI  dc-  Corneuscorf.ic)j.  itb.i .,Lcjfbaiuscoi^.^^^  lidcicommifio ,  fcd.  cranicanc  cumiilo 
tTo^.ipra  ,funfA)i  c;rjtqq.lilr.d..  _      oncre > vtcx iUisfilie deTcendences d(V 

Rauo  cx  co  deducitur  primo  ,  quia  tcncur. 
oaodadt  iUa  diipuUiio  cxprdia  tcftacoris^  per      Quamuis  his  racionibus  mco  videti 

w  kgiti-  quam  iijtbet  fasminas  deibendentes  do-  efflcacibtts  innitatur  pr^il^  afiertio,n6 

tari,  dcbet  aliquid  opcrari  fupra  id  ,    dcfucrunt  t.imcn  m.igni  nominis  DD,, 

^J^'   quodlotdifpauic,  quandoquidcm  vcr-  qui  contrajrium  lenlerunt,  quiniinmo 

^^^****  baceftatorisnondcbentprsntiniifnper-  teftati  fiierint  iuxta  eorum  placitunu 

flu4,  &  finc  cHcftuper  tcxtum /b/.j. /«  crcbii':)  in  vniucrfis  fcrc  triDunalibus 

priucip.ff.de  inri  tnrita,  i.jtquanda  icip.ff,  iudicari  i  atque  ita  plurics  dchmtum  Arga« 

■  detegM.i.lJiH.jf.ne  quidinlac.piAl.c.ft  faiflc  in  Senatu  Cathalonias  affirmat' aoica^ 

7'apumfin.de priMil.iitfcxto  c.fialudice  fonr.inclladcpa£l.mpt.cl.auf.^.glof.i.part.  conl»» 

de  appel.  ttem  in  fexto  ,  qjuod  praccipuc  x.num.i  i ,,  &  in RotaKomanaaffirmat  "* 

.IQefiflntiU'  in  dupoutionihtt»  teftamcn-  Teregrima  lU  fideicommif.  m.^.  mi.j6., 

tarijsii(»«M'?«Jf«»ir.i8o.«MWi.5.,C4f?rfj^  &  cHc  communcm  opinionem  aflcrit 

Verba  te  CQitf.iXi.fiaer  primt^i»priHcip.lib.z.,C.ir-  Tctra  de  fideicom.q.8.»Km.^py.Rationc9 

ftacons    rfj».r«^i'fi»>W"fX<«»w'*3j'5  ''«''»  -y  '  Cum  pro  hac  opinionc  contraria  adducunt 

fxpreii^  igiturlcx/i)(f.<i«r^.rr(<;M^c.romm»n<A(/ff  fundau,vcliACO^quodteflattH'expref'f 

debenc    fe^^r. difpoaat, quod, quando refpcau  se difponensde dotatkme  fominanmi 

aliqmd     grauaticxcant  bona  libcra ,  vcl  cx  lcgi-  dcfccndcntiumpraEfuimtur ,  quod  vo- 

^V|jju|^  &  Ircb^Ui^WCA  pQi&(  CQoftUui  luerit  Cc  conformarc  dilpofitioni  iuris  i 
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ittsatttemTiklttantum,  quodexbonn 

fidcicommifTis  fitdetrahcndum  pro  do- 
teinrubridium,quandoaIia  bona  libc- 
ra  non  cxtant,ergQ&c.  vcl  inco,  quod 
de  fiiciU  difrolucrccur  fideioommimim, 
fieiufdi  bona  pro  dotibuseflent  detra- 
henda;  vel  in  co,  quodpodusfit  praefu- 
mendum,  ^od  tcibtor  volueric  ex  fru- 
fttt»c»fideioonmiin  f^minasdefbenden- 
tesdotari,  quam  cx  proprietatc,  quia  fic 
.  minus  oacuraB  lidcicommilli  prcciudi- 
cltun  iiSertur . 

Ad  has  omncs  rationcspro  corrobo- 
lacione  noHr<c  opi^ionis  nunc  rcfpon- 
SeUttm  dendumefty&quidemadprimampa- 
primum  tct  ex  diftis  in  prima  rationc  noftra:  af- 
fertionis>quod  difpofitio  cxprclla  cclta- 
*     toiris,ne  fic  fupcrflua,dcbeat  quid  aliud 
operaria  dirpofitione  iuris,yndc  praefu- 
mendum  eft,  quodm  ordine  ad  doccm 
fteminafum  defixndencium  teQator  vo- 
luerit  nouam  legem  rcbus  fuis  confti- 
tucrc ,  &  quodamodo  compcniacionem 
induccrc  iuxta  modum  in  fccumU  QCk- 
ilra  probatioae  addnftmm . 

Ad  facundam  dieendum  e1l,non  effi: 
mirum,quod  polfu  fideicommiiTumdif- 
Solwtur  folui  in  ^xccucionc  eorum  j  de  quibus 
leaiiuiti.  ceftator  ip<c  difpofuic ,  vel  ius  ipAiny 
quoquo  modo  difponitjficcommuniccr 
doccnc>quod  poilit  totumfidcicouiuur- 
fin^  aUdiari  ad  conditucndam  con- 
gruam  dotcm,vcl  filia:,  vel  ncpti  tefU- 
tons  iidcicommittentis,quantumuis  dc 
hoc  exprcfsc  non  dilpofucrit ,  quando 
alia  bona  noa  cxtant  TadilU  in  4.  oMh. 
res  tfiuniim.  1 9.  Cxmmmda  ie  legat. ,  Te- 
regnmsde ^icmmip.  art.^.  num.  x6.  , 
cir  ■j^.infine,  MemehtHs  de  prsfumft.  Hb.^ 
pr^fumpt.xH^.mmJt.tFl^vitttCtlf.  IX.I. 
tmni.  5 . ,  JontdnclUi  dc  pa£l.  nnpt.  clauf.  y. 
glof.i .part.x. num. -jp.f&Sl.;  vndc ,  ft 
Ciebr6  hocpoteft  contin^re,  quando 
ipfcexprcrsc  non  difpofuit,  non  cfl,  cur 
hoc  noa  poilit  Aac  icrunulo  adinitti , 
iquando  ipreexpr^diipofuic  facminis 
dc&cndcncilvjs  dotes  crogari .  Dcindc 
dacocciam,  quod  t'<cniina  primo  dcfccn- 
dens  a  primo  vocaco  ad  lideicommif- 
fum  cflcc  dobnda  cx  bonis  icgium«,& 
TrcbcUianicae  ,  adhuc  poHcc  de  facili 
oontingeie  in  alijs  fMccedencibus  ad 
alios  vocacos»  quod  fidcicommiflum  in 
totum  abfumeretur  >  fi  etcnlm  quoa^^ 
alios  vcKatos  non  efioic  alia  bona,  cum 
•ipfi  non  jpoflenc.  decrahere  i^cimam  , 
&TrcbcIlianicam,  vciqi  cenereiintrde 
Jdcicommiflb  dctrahcrc  ad  ooiacnii 
/Ipcandas  fi)ia&>  &  (Kcepericuiumahr 
rumptioniseiufdenjfideicommiiG;  vd>fi 
&ipll  poiscncdctrahcrc  lcgiiimain,  Cc 
.Tr&beiii40ic^j  &CCCC  Ablumpuo  eiuf- 


dem  in  ciufdem  legicimc>  &  Tfcbella> 

niaca:  dctraftionc . 

Ad  tertiam  dicendum  cft,quod,n  hoc 
fubfiftcrct ,  quando  teftacor  fideicom- 
mictcns  cxprci&c  difpofuic  dotari  fxmi-  Soluitur 
nas  dcfccndcntcs ,  fubfifteret  etiam-. ,  tertium . 
quandonon  funt  alia  bona  libcra,qucis 
nBmins  polsent  congru^  dotari  i  tunc 
etenim  dioendum  dset»  quod  eTsenc  do- 
tandaedc  fruclibus,non  dc  proprictatC 
eiufdem  fidcicommim,  quodnecDD.t 
nec  textus  ib  d.  Mtb.  res  iput  C.eemmmdn 
de  legatis,  dicunt . 

AssBRTio  IX.  Difpofitio  d.  autb.  res 
^C.emmnmuadeUgat. ,  quando  non 
cxtant  bona  libera  queis  tilise  dcfccn-  pQfly,^ 
dcnccs  pofsinccongrue  docari,  exccndi-  tfjanv^  " 
tur  non  folum  ad  filias  ciufdem  fidei-.  aiienwt  ) 
committcntis,&cadneptes,&  proncptcs,.  prb  dqce; 
quac  fucrmt  natxeodcm  viucntc  ,  icd  tieptis,iSc  ' 
eciain  ad  alias  f«inifias  ab  codcm  dc-  pront.p- 
fcendcntcsnondura  natas,fcd  lufcicu  [l^*'^^!^^ 
rascciamininfinicum.S(»rfoii»f /»/.4/i/''t  bon.i  ii- 
ff.  ad  Tri^U. ,  Tadilla  in  atuh.  res  .qiut  C,  [,cra  non 
tmmimia  de  legat.  nitm.%^., &feqq.,  Rota  emot « 
Kmmijdecif.  jj.nnm.x.  adfin.  decif.  64%, 
»*fw.4.p.f  r.i.  diucrfJecifJiS^.nit..^..  vrf. 
non<d/liat  pai-t.^diuerf, ,  Tbefuurus  dccif, 
^.mm.p.,  Mmadefiiaef.furt.^.  q.it, 
tvt.  10.  nitm./f., ,  Fontanella  de  paa.  nupt. 
ciMif.-y.glof.  i .part.i.  nmtt.jj. ,  Tetra  de 
fidcicom.  q.S.num j^oo.,  Menidmt  de  prte- 
fumpt.lih.4,prjcfMmpt.iB^.  num.ip. ,Cofla. 
de  remed.fubfid.  remed.6.  inprmcip. ;  atqj 
hanc  opinioncm  adco  oarca  arbitratur       .  '. 
Fiifarinsde fubftit.q.fji.mm.p, ,  vc  afsc- 
rat,fcnunquam  vidifse  contrarium' io 
praxi  actcncari . 

Rationcs  piurimas  prohacafscrtiooe 
adducunfDD.  quarum  principalior^ 
fcligo  .  Prtimcft,qiiia  tcxtus  in  d.  auth. 
res qHic  C.commwua  de  lcgat.  lo<i\ntur  dc 
dettendencibus  ab  ipTo  tcftatore  quo- 
modocunqu"c,non  rcrtrictiue  ad  illas, 
qux  natx,  vcl  conccpta:  fucrinc  codcm 
viuentc,  ioquicur  enim de  libcris  qua- 


rumnominc  vcniunt  omncsdcfccndcn- 


Textiis 


tcs,  prout  notac  loanncs  ^ngelus  Bofsius  loquirur 
traU.  dc  dote  c. 1 5 .  r.um.pp. ,  Metuebitu  dc  .ibioJurd 
pr.i^funipclib.^.d.pmfumpt.  iSp.vnm.z.;  dedefce- 
ISiC4ucobftarcpoteft,quod/ji^iiw4«;« ;»  dcntibus. 
dMttb.  ret  ^,mcntionem  fecerit  de  ie- 
gitima,&TrcbeUianiaca,  qua;  foluni-, 
debeturfilijsiidcicomnaittcnLis,  &  alijs 
dcfcendcntibus,quibusteftacorc  mor- 
tuo  ftacim  legitima  in  eius  bonis  dcbc- 
tuc,.non.iutemali;s ,  quibus  concigeric 
nafli  poll  eiufdcra  teltacoris  tidcjcom- 
mittcncis  obitum;Noii,inquaffl>obitarc  Inft.mhx 
potcft,  quia  luftinianus  Ibidem  «ecit  ^"^^ 
mcntiouem  dc  lcgitima  ,  &  Trcbcllia- 
niacainoa  ad  eum  c&£tum,  vccxciu- 
fie  deren- 


ziZ  Cootraau$XVL 


dtKBbr  I  tsilf  difpofitioaeillae  ddcen- 

dcntcs,  qLiiinis  non  dcbctur  lcgitima  , 
(td  a4  cum  cfietflum ,  vt  tqauerct  noq 
^       wbere  diminui  propcer  hanc  ^aufiun 

dotis  congrux,  ieu  donatioqis  proptcr 
|iupci4s  de  fidcicomnuiso,  (JU^aoq  lcgi- 
dina  poirdo,  feu  Trebdlianiiica>qtta« 

contingic  filios,cfl  fufficicns  ad  candcra 
dotcm^fcu  donationcm  proptcr  nuptias; 
quia  tunc  bona  eiufdcm  lc^itiroae,  & 
Trcbcllianiac^funt  libcra  re(pe«ftueiuf- 
dcm  filijjfcu  dcfccndcntisi  atq;  ia  tcx- 
tum  illum  expl  icat  JAnMe/»<li|rdh» 
traB.de  doted.c.i^.ntfm.i6^. 
Sccunda  cft,  auia  xsdcm  rationes 
^         militant  pro  dclccndcntibus  filiabus 
exdem^  poftobitumfidcicommittcntis,  quando 
rationes   ^^'^        libera  uon  rupcrluut ,  quibus 

tis^tu.  dentibus,qug  viuunt,&nat2cruntcodc 
fnutii  ,  tcftatorc  fidcicommittcntc  viucnte,  fci- 
licct  &uor  dotis,Ttiljtst|^pt|b)ka»  nc  fx- 
minae  indoutae  remancant ,  qux  funt 
rationes,quasconndcrauit  luftinianus 
inallegaco  ccxtu,crgo  non  cft,  curnon 
£t  cifdcm  dos  confercnda  ctiam  cx  bo- 
nisfideicommilU,  quandoalia  bona  li- 
bcra  non  cxtant , 

•  Tatia«  ^uia*  fi  viueret  ipfc  tcftator 
fiddctiinfBiltteas ,  cum  fif  aTceadens  ref* 

.      peftu  diftarum  feminarum  dcfccndcn- 
rtt  ipfe'  tiuuijtcncrctuf  cafdem  docarjC ,  fi  Patcr 
^ftiitor ,  alia  l>ona  non  hat>eret,queb  pofset  eiCr 
dotem     dcni  congruam  dotcm  conrtitucrc  ,  cc- 
confti-    £0  non  cll,  cur  fucccfsor  in  fideicomraif- 
K>,  qui fit  in  linca  afccndentis,  nonte- 
neatur  ex  bonis  ciufdem  filias  ddiieii^ 
dcntcs  congruc  docarc . 

AduerTus  umen  hanc  noftram  ato> 
tionem  nonnuHi  aducrfantcSjinterquos 
ProDOn'*  ''*yP'^40o  Mcrcndacontrou.iwr^ 

tar.&  fol  w«4    W.^tf,  ftr  t9tm ,  1Vgi«r«  if 
uirur  pri  "X  ^^^-  ^^-4^-  plura congcrunt  irgu- 
mum nr-  mcnca.  Prin^  eit,quod  t^xfus  ind.aiuh, 
gumcncu  res  ^iut  loquituiT  dttoitaxatdefilia  cefta* 
(ontra-  toris  fidcicommittentis,  &  neptl,6c  pro- 
ncpti,quibus  debctur  lccitima,  crgo  ad 
vlteriores  gradus  non  cft  cxtcndcndus , 
cum  vitra  tales  gradus  non  debeatur 
l^iima .  Sed  huic  argqmento  tam  fa- 
tis«  rupeniuelatis^uiii  dl  in  pca^- 
dentilKis.'  ^   '  ^ 

Secundnm  cit  eo  deri|m1tur,^iilB_a 
defcendcntcspoft  primum,&  fccundum 
-  gradum  ab  eodem  teftatore  fidcicom- 

fol  '^***^*^  ******  '""^  P*^*^  mortcm  ciufdeni 
uitur  fe-  e***^  agnati,  &  cognaci,  fcd  habentur 
qin/i^ny,"  prOCXtraneis  IXittus  6.ff4epecMlio,&l, 
itm  prMor  S.ff.ic  fuis ,  &  legU.  h^eredi- 
1 '     hHs,  crgo  refpcftu  ciufdem  fideicommit- 
5,^1^^  tcntis  non  potcit  confidcrari  aliqua  ra- 
'y^-.  f    tio  f  intuitu  cuius  ccncatur  illii  doiieni 


congruam  conftitiiefe .  S&lftriH  otgai 

tio  pofsumus  ad  hoc  refpondcrc,  natos 
^tiam  ppft  mortcm  fidcicommittcntis 
etianivl  ttniftcnndum  gradunrdicictii 
agnator.  ciufdcm  p>cr  tcxtum  fll'|,fi4IP 
Tuberomiff,defeciil„  &  in  l,itcmfiri$tmf, 
defuis,  &legit.  hmHA.  (altem  quoad  ef» 
fctftum  alimentationis,&  dotationis,  vt 
bcnc  nocat  loannef  ^dt^elus  Bojjins  traS, 
ieittec.i^.  iwm.i(f4.,cum  alirocntatio» 
&  docatio  dcfccndencibus  aliund^  non 
habcncibus  dcbcantur ;  vndc ,  ^uae  di- 
cuntur  l,Tkha  6.  ff.  de  fecul.  prooe- 
dunt  ad  fummum  quoad  (ucccfsioncm 
ab  intcftato,  &  fucccfsoriumcdiftum., 
rationc  coniunftionis  ,  &  proximitatis. 

Tcrtium  cxco  dcfumitur,  quia  data 
hac  noftra  aiscrcionc  faciic  darecur  ca- 
fus ,  quo  totum  fidcicommifsum  abfu- 
mcrcturin  doribus  fxminarum  dcfccn- 
dcntium  concra  prxfumpcam  volunta-  ^^ZSi 
tcm  fidcicommittcntis  .  Sed  ]|ttic  reiF-  Sno, 
pnn!um  cftin  priBccdcntibus ,  quibus  * 
addc,q  uod  minus  incongruumcft,quod 
fidcicommifsum  abfumatur ,  quam., , 
quod  fxmins  dcfccndcntcs  indotat^ « 
&  innupcs  remaneant  cum  pcriculo 
pudicitice , 

Quartuo)  argumentum  cx  eodefU'- 
mitur,  quia  nec  Auus ,  nec  Proauus 
temporc  mortistencbanturdotarcncp-  Pfoponi' 
tcs,  &  pconcptcsj  qus  pro  co  tem|iore  nu^ftl 
nataenoerantiCumeasqoQagnQiierinti  njnr 
ergo  ncc  neptcs,ncc  proncptCSi.qjiapa*-  ^iuieii, 
tsenoncrant  pro  tcmporc  mortis  Aui, 
aut  Proaui  poTsunt  lUbere  ius  ad  do- 
tem  ex  bonts  fideicommilli  aducrfus 
hxrcdcsctiamfidcicommifsarios  corun- 
<lem,cuii|  ooligatio  nondum  nata  ante 
mortcm  teftatoris  non  fittranfmiflibilis 
ad  ciufdem  hasrcdcs  .  Scd  huic  ctiam 
atS<unento  occurro  afscrens ,  quod  fpe- 
cialit^r  fauorc  docis ,  &  communis  vti- 
liutis  in  hoc  gencrc  attcndcndum  eft 
non  ad  id ,  quod  tcft;^tor  tcncbatur  fa- 
cere  pro  temporc  n^ortis;,  fed  ad  id,quod 
tcncaturfaccreprQ  temporc,quo  faemi- 
na  dcfccndcns  indigcret,ne  innupca ,  & 
indoGtta  manerct ,  fi  ipfe  tunc  vmcrct; 
vndeetiflm  in  hachypothcfi  dicipoteft, 
quod  bona  ciufdem  teftatoris  tranfeant 
ad  quofcun^uc  cumilio  oacxc,vt{u|>r4 
dica>amus,       '  - 

AssERTio  X.  Sj teftator  fidcicommit-» 
tcbs  in  fauorem  defccndcntium  nufcu-. 
lorum  prohlbuerit  bona  fideicommi&i 
alicnari  etiam  cx  cauf^i  dotis  fxmina- 
rum  defccndcncium,proi}abUiusadhuc 
cft,quod,quandQ  alia  boiianoneztan^ 
pofsmt  pcr  m^fculos  grauatos  alienari 
ad  OMncue  doundas  tisminas  dcfcen* 


0 


De  Dote  l.Pr^oc  XXIIL  it^ 

FontJncUa  ie  paB.  tutpt.  clauf.     glof.i  i .  fix ,  feu  caufrt  pix  ,  qiiam  ipfc  tcrtator  ^ 

5}    oar[a:num,TX.,T«diutk (^i^rocoi^.^o.  vocaujc  in  dc^ct^Uun  inatculorum  dc-  6± 

FMTitnt  *'^'t>  9  MemAmdgfNfiitpt.       fr«-  lcendentiam ,  adhac  tamcn  prodotan-  ^i^.^ 

etiinij  /■«OTpf.iSp.  ««w.ioj  ,  c'"«fmr.i i(j„i>CTr-  discongm^fieniinisderccndontibus pcr  r.^  funt, 

alicn.ui  ^inus  dcfideicommtf.  arf.^i.  «»flB.  p.  atq;  lioeammarculinamab  eodem  tellatore  quamuis 

bon.Tfi-       dccifum  fuiflc  a  Scnatu  Gratiano-  poflet  detrahi ,  quantum  fufficiat  ad  deticicn- 

(hTo  ^^^-  ^'"^^  "^"P*  decif^.  a  Sc-  congruaraipfarumdotem.fijW/<ii/.jKf/; . 

Maaiuano  refcrt  Swrdus  decif.6x.  '^"Ji"^  «»».5.  (^.cvmmiaia  dc  lcgat .,&  ibt 


eandem  fcquuntur  Ator/rtffiiu  variar.  lafmnmnxi..verf.dModecimoextendeMe-jj^^i^^ 

,f  refol.  lib.x.c.69.  nim.i6., &feff.t  Lttrir  nochius  deprafumpt.  lib.  ^.pricfumpt.iS^.  effet  re- 

qaxatms  glitil,dccif.Sicil^ai$m.^.  :  mm.i jy.  verf.efiitaijue ,Ioannes ikngelus  (o\aen<ia 

^^^hh'     Fa(il^innoaabDtlueca(rertio,fi at^  Jlq0bvilrifeier.i5.rwm.  175.  Rationcm  >n  c.msi 

nc' alic-  tcndamusadrationcfti  finalem ,  qua_.  exeodeduco,quia,fitc(lator  vcllctfim- 

n.-utonc   J^^^s  fuit  lullmianus  ad  condcndam  pliciter  dilponere de  rebusfuis  in  fauo- 

ctMin  ex  d.auth.  rcs  qut  Ccommunia  de  legat.,quK  rem  EccleusB  >  feuloci  pi),hocpra:llare  R..itiones 

oiuih     oonfuitprxfumpta,&  vcrifimilismcns  non  poflct,  nifi  prius  dotcs  coogiruaB  pro  hiic 

dotti*    tefiatoris,proutnul^fcntiuntCa«-<M/<u  confiitucretfiliabus ,  fcancptisdefben- ubtioae. 

var.c.6.verfjenio,Rolandtts  conf.S$.ttum.  dcntibus,!:  11  ;  :idc  non  habcrcnt,  quia 

xj.,  Comex.  ad i.40.  Tmri  Mm.  'if.fmi^  ex  officio  patcrno  ad  hoc  teoecuoct^ 

«tre/fnem,  &  alij  apud  liMmrm  .iRjribi»  quantumuisperiideiooaimiflbfndttpo- 

B^^^mntraSjdedotec.i^^.num. ijo.tQuod  uicrit ,  vt  pcMl  eius  morteni  bona  tian- 

videnturdeducerecxtcxtu/ai.Mntt/crS.  feancin  vocatosAiA<^<:fc&u>uip'<^*(^ 

.  T  «Mv  profotteretm^  jf.  ad  TrekeB. ,  in  quo  ad  Eocleliaffl-,  adueniente  tamen  cafu  , 

caiuCertenonhaberct  locumdi(£la  dif-  quo  filiae  vocatnrum  ,  &  dcfccndcntes 

pofitio,vbieflretexpretlaprohibicioalic-  ab  eodem  hdcicommtcccnic  uon  ha- 

f  nationis  cx  caufa  eciam  dotis  £bAA  ab  beantaliund(^,quopolfincdotari,  pote- 

ipfotcftatorci  fcdfuicobligatio  ,  quam  runc  camcn  ijdemvocaticancumdctra- 

habcrec  ipfchdcicommitccnsdoundi,  fi  hcrc ,  quancum  fufficiat  ad  congruam 

[^^gll  xiaeret tatKme  pufalkc  vciliucis,a  q ua  doccm  carundem  filiarum ,  &  defcen^ 

hlifa  vtl-  non  pofletrecedere>vtcoUigiturexprel'-  dcncium  ,  quandoquidem  ipfi  vocaci 

IiMs ,  Sc  sc  ex  djmth.  res  ifmiCjei^mmmia  de  legat.,  flanc  loco  eiufdem  fidetcommicceniis,ia 

oblig.uio     docenc cxpixi^r.cSiodKsdccif.di.  n.i  i,,  cuius  bona  cum uio  oacrc  iucccllcrunc, 

ex oiltao  -pegMcra decif.i  i6jmm.'L.,Fi^arimdefidh'  &ficuti,fiipfc  cunccxUiCC,ccuerecur fx 

V**^'  ftit.ii:  5 j  1 .  »»«.7. ,  CmKerktt  vat.  nfolj  «Igdb ineemo ,  feu  quafi  pacoriM^fal 

|MrM.f.j>jMii».i72,. Ncqueobcflepotcft,  coiigruc  dotare,  itatcnciuurilJiushaB- 


fi  aikracur  f  j4Uod  Pau:r  lcgicinupor^  redcs/iui  Aant  loco ipfius.  Coniirmatur  ^^IP^^ 
tioaeMlifta  fiu^  poflit.de  reUquis  fais  tai  ^st  ^ue  docuimu»  in  probatione.^  commfc' 
bonispcolibcrtatc  difponcre  nullo  ha-     aflcrcionis ,  quod  fciliccc  non  poflic  ipfc  ^^„5 pro^ 


bito rape6ku  ad  filias  defcendences,nec     celUcor  iidcicommiccensprohibcrc  aUc-  hibtt* 

addotesipforum,crgoeciampoteritlka-  -taisnonf^lanorum  fidctcommiflb  Aip-  aUteir 
tucrc ,  o,'"^'^^        ^"^^**-*^?^**  pofitorum  pro  dotationc  f.cminarum  tioilim 

dcbitahiijs  non  poitint  alicnari,  ncc  dcl'cendentium,quando  aliuadc  non-j  ^^^^^"^1 

etiam  in  ordine  ad  docandas  filias  de-  iupecfunt  bona  libera  ,  queis  poifinc  ^J^^^^ 

fcendcnces.  Non,  inquam,obflarepo-  congrue  docari,ergo ,  fihoc  non  potcft  pro^JI^ 

tcft, quia,fi  Pater  habercc  filios,  &  fiJias  abiblucc,  & cxprclsc ,  ncc poccrit  impli-  t.»tionc 

HODCongrucdirponcret  folum  de  legi-  cit^prxfiare  per  fubfticucionem  Ecclc-  defcen- 

tinu  in  ^auorem  ipforum  ,  Ced  deberet  fise ,  fcu  loci  pi;,  ^uatenus  fciiicet  ratio-  defltiiiaW 

cooiulere  dedotecongraa  dfilemfilia-  ne  talisfubftitucionis, non  poflincbAlt  ^  '  ' 

bus,filegitima  cifdemnon  fufficcrct  pcr  fidcicoi       i  alicnari,  vt congrue  fias- 

cajquziparfimfupracommcndaiiimus;  minx  dclccndcnteii  dotentur  i  "lyiijit 

exquo  fcauitur ,  fi  filijs  reliqucritlcgi-  enim  non poteil per  exprefsumflV^ 

tiuuinin  bonis  libcris,  &  rcliqua  fua->  luntatis  aduiu,mullDfninuspOteftper 

booa  fubicceric  iidcicommillo  >  adhuc  implicitum  . 
decodemfiddcommiflbeflet  |»o  filia-  Nequeobftarepoteft,fidi€atar,quod 

bus  dcfccndcncibus  dctrahcnda  con-  vtilitas  publica  Ecclefiae  pncualcrc  dc-  ^ 

grua  dos,  fialiuud^  booaiibcra  noo..  beat  vtiiicaci  yriua|P,fipamioa nim  de- .     .  < 

adeflent .  fiaidentium,qiuwtninubaliquaniti(>-  sohion« 

.-Ifac»quaBdidbifunt ,  adco  vcraext-  ne  h«;  coniungatur  cum  vtilitatc  pu-  tur  r.uio* 

IKmo,  vtauamuis fideicommiflum  a  te-  blica,  ne  fsmina:  indotatae,  &  innupt»  nes  oppo 

ftacorc  inftitucum  dcficicntibus  oimii-  renuineanc,  &  quod  falus  anims  tefta-  fltc^ 

busdcfcciidcntibus  mafculiscfl^ct  rdbl-  toris  fidcicommictentis  in  fauorcm  Ec- 

ucndum  m  v  uUutcm  pubiicam  Bode^  cidi»  prxlerauia  fit  commodo  tcmp»> 
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ligAta^  , 
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rali  earundcm  fxmin.irum  dcfcenden- 
%uufif  NoQ,  iaQUAm»ot>ftare  Docefl , 
aui^ea » qua;  dicuimtfciit  hac  initantia , 
nni(e4unc  ad  {ummum  quoad  ca,qux 
-  ^bl^ii.  (tifu,  cidcm  tciUcori^  noa^uoa4 
'  eaiiqquibnshabetvinctiliinianiMxuin 
pictatis  ,  feu  otlici;  p.itcrni ,  fcu  quafi 
paterm,qua:quc>ri  tunc  viucrcC>non-> 
pofletiapraeiudicium  earundem  ft^- 
iiarum  in  alias  caufas  diftrahcre  ,  fcd 
lencrecur  coiifcrrc  in  dotcm  ipfarum-^. 
Deindi  quamuis  procederemus  etiaot 
attcnta  prsecisc  prxfumpta  voluntatev 
ccftatoris  cx  co ,  quod  pnmo  loco  vocd- 
ueric  fuos  defccndcntcs ,  &  nonnifi  in^ 
def^-chiin  i;->!brum  Ecclcfura  ,  fcu  cau- 
fampiamconijcitur  voiuillccosprjferri 
in  fuccemonc ,  &  pcr  conTequens  edam 
fieminas  dckcndL-nccs  quoad  caru.Ti-i 
dotcm,  quando  aliundc  habcrc  non-« 
poiTunt ,  cum  in  iurc  i»  d,  autb.  res ,  ^me 
^.eonmmtiade le^at.  difpofitum  fit,quod 
yocati  ad  fideicommilium  ,  quando 
aliunde  habcrcnon  poli'unt,quo  dotcs 
congruas  filiabui  conllituant,  poillnt 
dc  Hdcicommiflo  dccraherc  ,  Tandem 
in  hoc  vidccur  habcrc  locum  id,  quod 
cx  D.  Augudino  circumfcrtur ,  quod 
fcilicct  qui  vult  inUitucrc  Ecclcfiam_>, 
fuofque  filios  inopcs  rclinquerc  aliunn^ 
quserat  confuitorem  abAuguitino. 

Rurfus  ea ,  qua;  haftenus  dl^  funt, 
proccdunc  Ctiam  in  cafu ,  quo  non  om- 
niabon^  pert^iUtorcmedicnt  hdcicom- 
niflbfuppoitta>wd  aliqua  dumtaxatin 
particulari ;  JuBC  etcnun  ,  fi  alia  bona 
hon  cxceat ,  qtiibus  congrua  dos  tui.i- 
bus  de(ceadentibus  ab  eodeni  teilt  to:  j 
poiHt  coflitui,  pofsucalienari,quidquid 
CK  aduci^fo  dixerit  Tetra  de  fideicoitt.q.S. 
»iiW4yj.,  qui  CX  CO,quod  dicat  ,quod 
de  lidcicommiflb  in  rc  particulari  non 
detrahatur  lcgitima  pcr  textum  in  anth, 
fcd  &  in  cd  c.  adleg.  fMciJ.  aflieritetiam 
non  polle  dctrahi  pro  dote  iiliabus  de- 
fcendentibus  connituenda  .  Noftram 
taraen  fentcntiam  ftiftincnt  communi- 
tcr  Di^. ,  &c  prtccipuc  (^afiret^is  in  dtQ. 
aMtb.  res ,  ^«x  C.  commimia  de  it^at.  »«4., 
&  ibi  T^iddU  >!U)n.  loS. ,  Vcir^nnus  dc^ 
fidrii  liiim.  art.^,  »w/i.5  4. ,  (^aitccnus  var. 
rtfol.  part.f.  c.9.  nwR.  1 6^. ,  Fttfaritts  de-* 
fihj}![.  (/.5  j  I .  ??;<;«. 58.  Ratio  cx  codcdu- 
citur ,  quu  ctiam.  in  hoc  calu  militant 
omnes  raciones,qttibus  iiinitiairtextus 
in  d.  aitrh.  rcs ,  qux,  ncmpc  fauor  dotis, 
pub.iica  vtiUtas ,  &  icgalis  icquitas ,  ncc 
jUe  textus  diftinguit  intcr  iideicom- 
mifTum  vniucrfalc,&particuiarc ,  fcd 
foium  confiderat  ,  quod  aiia  non  cx- 
tent  bona  ,  qucis  faemina  dcfcendcns 
^poOit  coog^e  dota^i  ^  nqt;  " 


ratio  Tetrx  d.  q.^.  W//.49  J.  .lHqu;d  cuin- 
cit ;  tum  quia^  vt  benc  nocat  loaimes  Jln' 
gelKs  B(0us  4e  im  i.r.15.  m.iT^.etiam 
dc  fidcicommiflb ,  &  lcgatis  particulari- 
bus  d9Crat^curlcgitima,cum  nonpoiQc 
Pai9*iideio6«iiltt,&;  legatis  particula^ 
ribus  attcnuare  legitimam  ;  tum  quia 
fpccialis  eil  ratio  in  ordmc  ad  doutio- 
nem  congruam  fisemiiianifl|<lcftenden'* 
tiuin,  quando  alia  non  cxtant  bona_,, 

auibu:>  cQnjgrue  pollint  dotari ,  fauocis 
ilioetdocisj&publicxytiliutis.  i 
AssBRTIO  XI.  Difpofitio  .vith.  rcs,ij!j.t 
C.commiou4de.legatis  nonhabet  iocum 
tn  fideipomiiiiflb  pcr  teftatoreni  idito 

Scribnae  cxtrancx  ad  cffc(fl:um ,  vt  cx 
oais  tidcicommuii  pullit  conliitui  dos 
filiabus ,  &  dcfccndentibai  ab  ebdenu 
cxtranco,fi  alia  boiunoncxtct, quibus 
se«dcm  liii2,&  dcfccndentcs  abcxtra- 
nco  poflint  congmi  douri  bMus  nt# 
auth.  res,  qua  mpn. %.,&  ip. ,  CosrutdsiX  fK^ 
var.  rcfolut.  lib.^.  c.6.  n.io.verf.  primtimt  nonhs^ 
Ludouicus  Malina  de  tnrimogen.ltbJl..  cap.6.  ^J?^ 
ni(.  J .,  cr <5.,  FontanelU  de  paQ.  nupt^  eiokf. 
5  •  S^of- 1  •  P*"'^  •  ^.num.$.y&j.,  Caneerhts 
vir.  fom.i.  c.p.  num.i6x. , Mantic.:  dc  ta-  ejaiv» 
cit. , & ambig.  conuent. lib. ix.  tit.% l . tium.  ' 
10.,  Martha  defuccef.  part.^.  q.x  \ .  art.lO^ 
tiiini.x6. 

Ratio  exeo  dcducitur  primb,  qui^ 
textus  in  d.  auth.  res ,  qu*  loquicur  praB- 
cisc  dc  fidcicommiifo  afccndcnti  in  or- 
Uinc  ad  filios,  &  filia^  dclccndcntcs  ab  - 
eodem  teftatore  fidcicommittcote ;  lo- 
quicur  cnim  de  libcris ,  quorum  nomi- 
oe  veniimc  dumcaxat  dciccndcnccs^  vc 

cx  DD.  allegacis  fupra  nouuimug»  ^  ^  

bocque  exprefs^  habccur  in  1.  liberorttm^  ^*^S22 
ff.  de  verb.ftgnif.  l.officiales  (^od.de Epifc.,  g««PP 

4e  Boftijfmo ,  Decius  conf.j^S.  num.x.,  Me- 
wochinsde  prxfumpt.  lib.^.  pratfumpt.  84. 
num.iz.,  quodctiain  ex  alia  claufula 
ibi  adicdi^manifdl^  euincitur,  quia  ibi 
agitur  de  fideicoounii|o  k  Patre ,  vd 
Auo  conflituto,  de  quodebctur  lcgiti- 
ifU  -  Ibi  -  fed  fi  legitima  ,  adcoque  dif- 
pofidp  illiostestus  non  potctl  applicarl 
fidcicommiflb  inftiruto  in  pcrfpnamcx- 
tranci ;  ^eque  oitiftare  potcil ,  fi  aflcni« 
tur  >  quflid  difinni  particula  re ,  &  lefl^ 
&um  ad  aliquod  gcnus  pcrronarum_. 
debeat  extcndi  virtutc  ratijnisgcocra- 
lis,quaB  militec  etiam  pro  illogeneieji 
peribnarum ,  &  pro  alijs  eciam  cxtra_. 
liludgcnus,  Yt  iu  prxfcncicafu^ia  quQ 
racioil^us  publicaBvdlitaCitconfideRir^  jbhtae 
ta  aluftiniano in HUauth.res,tpt^SBsmh  iaftanti* 
iniliuc  pro.  defcendence  fidcicommiuii-  ofptabt^ 
rio,  ac  pro  excraneo ,  cum  a:qu&  fpcAet 
^mj^t^jcamvtiliatcfli»  quoa-filia  do^ 
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fccndcntis  inflituti  ncnifClBancat  innu-    filias  dercendcritcs  a  teftarorc  in  fidci- 
pu  I  ac  iadMUa ,  ac  fiUa  enranei  etiam    commiOb  afcciidenci  procederc  ex  pra> 
>abco(lemi«Utoreinfticuci,quodeciam   firaipcavo|imtatetemuorii,lioccamen  f^oneti 
vidctur  dcduci  cx  pra:fumpta  eiufdcra    non  procederct,ncchabcrctvtm,quan-  ofticium 
tcftatons voluntatc,qui, cxquopraedi-    dofidcicommiifumdrctdclatumiu pcr-  teaatoni 
lcxitcundemcxtrancumcuminuiQiaif   fonamextianeam  inordineAdetufacm  dot\i:«^ 
<io,&  vocando  ad  fucceilioncin  fuorum    filias ,  feu  neptes  dotandas ,  quod  pra:- 
bonorum,vidctur  ctiam  pra;dilcxiire_»    ciputi vidcturcolligipcrtcxtum/»/.»»-  ^**"* 

filias  ab  codcm  dcfcc  ndcccs ,  a  deoq;  &e,  Htr  §,  omi  fropaneretmr  ff.  ad  Trebell. ,  per 

His  rationibus  potiiUmuin  innituntur  qticm ctiam  datur  intclligi  d.auth.res, 

contraria:  fcntenti^  alicrcui  c:>  GLofa  ix^  fwc  (^od.  commmia  de  le^at.  -  Ibi  -  Tatris 

f.  qmtmobrem  aiub.  de  reJHtut.i&taf  fM  vot9  c<iiyiiitl,Ybi  Cubdit  Clof»  inverh, 

forit ,  Socinta  bmior  in  l.  fiUns  famuas  $.  amgrMebtt ,  cuius  cft  ofScium  filias  do- 

/>f«/  ff\  dc  Ugat.  I . ,  FraacifcHS  de  Claferifs  tarc  per  textum »» l.  fin.  f.  vtramjuc  Cod. 

caxfa  X.  ^4.  Non ,  inquam ,  obftare  po-  4e dat.  fromifi. ,  quod  ccrte  rcfcrri  non^ 

tett  ,  quia  difpofitio  legis ,  quaacumuis  poteft ,  niii  ad  defccndenties  ab eodem^ 

ficexorbicam,&fauorabilis,noneftex-  ndeicommictcnte ,  cum  in  online  ad  - 

tendendavltra  cafum,&tcniiinoseiuf-  extraoeaii  BOqfit  ipfinwiftiqiim  rafilnil 

*     dcra  icjgis,auando  nonvrgct  ratioioj»  dotare, 
AJi^  «n-  uU cafu eiufdem  legis,  ficuti  in  pratfcn-      Tcrti6  deduci  potcft ,  quod  in  omnS- 

{y^*    Cihypothcrifideicommil*sicollatiinpcr-  bus  fcrcTribunalibus  fithaccopinio  rc-  ta^^^ 

lor,      iboam  cxtrancam,  iq  qua  non  vrget  Qepa,&fecundumcamiudicatumific  ^ 

obligatio  refpeftu  teftatoris  fideicom-  rmnmvxAGer4rAKtMi&ur^decif.\S.  ^nes 

mittcntisdotandi  congrue  filias,vcl ne-  &?A.iib.j.  ita  dccidiffeScnatum  1  olo-  onima 

ptes  ciufdcm  cxtrancii  ncc  ille  fauor  ianum  piuncs  in  fa^i  contingcnci^.  ^recri- 

«octs,  & communis  vtilicas  confidemta  Secundo  francifciu  de  ^laperijs  cauf.z.  banali^. 

ab  aduerfarijs  vim  a! iquam  faccre  po-  4.  in  princip.  refcrt  ita  iudicafsc  Curiam 

teftinordineadteftatorcmcxcraneum,  Prouinciae  Cathalonia: .  Tertib  Cd^iir 

qui  ad  toc  non  cenecur ;  vndejqiiando  «Aiftntei  Tbtfmm  hi  *Uii.  »d  Amonium 

oidcur ,  qnod  publtca  vdltcas  exigit,  vt  Vatrem  decif.  ip».«f  inMi.i  i .  teftacur  ica 

iiBmin«  non  tnnupcae,  nec  indotatx  re-  fenfilTc  Senatum  Pedamontanfi .  Quarc6 

maneant ,  hoc  intelligcndum  etf  in  or-  ^4»tonius  Faber  lib.6.  Cod.  tit.x  \ .  (^ommu- 

4ineadperl<Mias,qiUBde  iuretenencur,  «1«  de  l^at,  def,  19.  aiseric  in  Jianc  opi- 

non  inordinead  anas  quafimnque ;  cae-  nionem  abiui&e  Scnacum  Sdmfiannm» 

leroquiquilibct  ctiameitcraneus,quan-  Quint6  Ludouicus  CLirand.  refpond.  lib.9, 

doparentcsnonpoficiiteQnfiarre,cene-  c.jio.  aisericScnacumParifieafemita.^ 

rencnrdoift  daiielBminii  eciamextra-  indieifselaboiwtatTeftiadeanno  i<Si9. 

neis,  quod  neroo  dicet;  Ncquc  obdat,  &  ^$^4.  Scxc6RocamRQmanamrettrC 

2uod  ccftator  inftitucns  cxtrancum  in  ica  fenlifsc  FarinacUis  decif,^^},  i  vnd^  , 

deicQnuflarium  quoad  fua  bona  eum  cum  tot  fit  fuffulu  racionibiiSs&aii> 

praedilcxcric,  adeoqucquodetiamprac-  ftoritatibusconfirmata,  nonvideo,cm* 

oilexerit  filias  ab  codcm  dcfccndenccs;  inoifcnfo  pcdc  non  fit  amplc(^cnda . 
NoOjiObftat, inquam, quia cxquo iafti«      Circa  hanc  afierckmcm  dusE  pocifli> 

tuit  non  fimplicit^r  ,  (cd  fidcicommit-  mum  hic  infurguntrationcsdubiundt; 

ccndo,ml\iCuit  prohibcdoalicnationcm  quarum  prima  cft^  an,fi  tcftator  infti- 

pcvdidorum  bonorum  fidcicommiifo-  tuerit  fuam  haeredem  fideicommi6ari& 

rum ,  &  non  ampliatiu^ ,  fed  reftriaiue  cxtraneam ,  vel  adolefixntem  extraneu, 

ad  pcrfonas vocatas ,  nec  iuxta  fupcrius  qua:,vel  qui  non  habeantaliund^  bona> 

diftafaculusperfonae  vocatxalienaiidi  quibus,vel  illa  poifit  fibi  dotem  confti- 

bona  fideicommiifQ  iuppofita  adooofti-  t  uere ,  vei  ifte.  ooisic  afsecurare  dotem, 

tuendas  congruas  doces  fiBmintt  de-  quara  ipfi  exhibet  iaanina  ,  cum  qua 


fcendcncibus  procedit  a  pr^fumpta  vo-  intendit  contrahcrc  nuptias  ,  pofsit 

lunutc  ciufdcm  tdlator»,  fcd  cx  obli-  iila  de  bonis^fidekomtnifsi  feipikmcon- 

gatiQne,quamliaberec,docamli,  fi  ipfe  gru6  dotare,&tfte  ctbligareeadembo- 

tunc  viucrec ,  in  qua  obligacionc  fiin-  na  fidcicommifsi  pro  afsccurationc  do- 

dacur  tevua  i»  d.  aiub.  res ,      ,  qu«.  tis  fibi  cxhibitae ,  &  pro  reiUcutiooe^ 

tatio  nonmltictt  inordiiie  ad  filias,  fi»  dnfilem .  Secunda  elt,  fi  teflator  infli- 

neptes  defccndentes  a  pcrfona  extranea  cuerit  fideicommifsum  fub  ea  conditio- 

^ocau  ad  fidcicommiflum   vt  per  fe^  nc Ji  bttresgraMatin  fiue  liberts  decejferif  » 

patec.  po6icinliacbypQCliefilicnsgrauaca^ 

Secundiratio  cx  co dcducitur,quia,  qui  aliundi  bona  non  habct ,  cx  boni» 

qfumuis  darerau&iiculcatemdQUndi,  iukicQtQmiiu  confticuece  dooationcm 

pCQrk 


exQCan^ 
tur* 
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mopeer  nnpdas iSe  ^t^Are  cadenLj   videtur  pofrc  extendi  in  ordine  ad  tpsQ 
oona  pro  re(litutionedoa*rocepcs.  ■    cxtraneum  inftitutum  .  JMndc  detcr- 
'     In  ordinc  ad  primam  Orf^iitf     /f^^f»'    iftinatk  rcfpondcndo  adtpftmam  ratio- 
P7     cominiifis  ^.^S.art.i.nHTH.i^.fi'))'^  S^'*    ncin  .t/;  0«f^o /of.  f/f.  addurfam  affcrit , 
9i$m<^        ?9.  v-f.i. «ttw.8.,  eir/ffl(y.,f<ifaraii    ^uod/i  argucndciaprserunqfi|ta  volun- 
fidewoiA  dc  OMtinic .n.io^.verf.nmmittOi    tatc  tcftatoris.noncivdendum-fitjquod 
miimm    rulimcin  vcriiiini,  \\\  !i.ic  iiypothcfi  non    volucrit  !ui:n!  liiErcdeoniiafculum,& 
eft'^m?  cx  taoubus  alijK  bqn^  iibcrts  poiie  obli-    fxmiaam  mcd^li^  poous  debei»^  ^ 
extr.i-  g-^rc  bona  fideic6mifio  fbppottn,  iUam   quanrde  bomniracio^aiili  idteniri  t 
nc*,  vcl  ic;li-.ct ;  :o  tloic  ,  illum  pro  rcllitutione    cti.im  abcadcm  argt^^lj^il^non  fit  prx- 
.ndolercc-  ciuldcm;  quud  probanc  prirao  ,  qi^ia-»    lumciidum,qUQd  «^ueMifeifiliosy&£iilias 
ci  e.\tr.i..  attenta  pranunipca  volunnktt  «eftatoris   eiuTdem  gr^iS^tara  a    dile^  poiiiil 
\  cri(iinik  non  cll.quod  volucrit  potius    dcbcrc  mcndicando  viucrc ,  quatn  alic- 
luam  ha:rcdcth,  liuc  tucrk  tknuiu,riuc    nando  bona  fideicomiuiili  fibi  conrul&' 
Nonh.v  niafculus,innupum  ,&  innuptuin  ro  Fe.£«quibusomnibusconeludit/]tiod7 
bentibus,  mancre,quaindcfidcicoin;nii"r.o libi  non        tcnc.imur  comrr.uncm  opinioncm_*  tu^ 
qiio  illa_.  confulcrcSccuniio  atccnr  i  i.in>  clirpDii-    dcltrucrc,  tcncamur  ctum  fuilinciej  ,  J^^^^ 
poil  ji-,  tionevidctur  cailc  :aao i.jiuiarcprufc»   cfuod  ncc  ipfa  pcrfona  grauata  poUit  * 
h^c^^^qui)  inii^iA  CKtr.mca  initiUita  ui  ridcic6iii;iio,    bon.i  lidcicommifli  alicnarcad  Hbicoa-     '  . 
dotemre  'i^^uti  in  luish-trcdibus  grauaiis  codciu    ihuicndam  dotcm  ,  vel  donationem». 
ceptam    fidelcommino,&licctinhachypotheA   propter nuptias,  vcl  eadem  oblig^re^  ' 
afliair.i-  ccffct  racio  voci  natcrni,  quani  coildcra-    pio  rcflitutionc  doiis ,  a  quo  f!L-uti,nec 
re.fcntcn  uit  icxtus  m  d.  i.  muiicr  §.  cm/i  propncrc-    a  communi  opinionc  rcccdcnclinn  clic-» 

ti.i  .-iiTc-  f  „r     ^         Coufttit.  TrebcU. ,  noii.^  cxiftimo . 

^*^P^  cc'!  u  t  rn  ii  iMtio  pudicitia' mulicris ,       '  ',im  (  quidquid 

iideicom  qi^'»^  ^eou^  conucnic  luulieri  cxtranca; ,  jn  coatranum  cUxcrit  UntoniHs  Faber 

iniflnob-r  licuti  luaB  dcfcendenti  ,  Comraunior  lA.6.C0i,Ht.%i..ii^n.\o.incorp.,& in 

lijari,     tamcnopiniocontrariumfuftinct,quara  /fo/.-www.^.  volcns  poffc  pcrfonam  gra-  , 

lati  probat  lo.nmc!  ^Ai^elM  Bof^HS  tralf,  uatam  fub  iila  conditionc^  finefilijs  de-  ^JJ^ 

dc  doic  c  I  5.        100.  chidcntto  latio-  (c\]i-rit  fibi  donationcm  proptcr  nuptias  •/ 

nes  coutra  ria:  icutcnti» ,  v  bi  pra^cipuc  coniticucrc ,  &  obligarc  booa  fideicom-  ^'buii&j 

}>robat ,  quod  aftum  cfiec  dc  communi  mil&  pro  reftitutione  doeit ,  cum  fine^  ftimnis  ' 

ijiucntia ,  quam  no5  hacT^cnusconimcn'  tali  ooligationc  nccvxorcm,nccdotem  fnb  con- 

6S     dauimus,nempc  quod  dicta  difpoiitio  poflct  inucnire. )  Abfolute  aflcrcnduni  ditio.ne.ii 

C6ntr.t-  4iiffc.>rf#><f«»no"cxtendatur  ad  filias,  cxiftimo,ctiam  in  hoccafunonpoffebo  i"^^  ''t»- 

ri.i  fen-   f(N|  nc||tes  pcrfona;  cxtrancx ,  cui  j  rc-  na  fidcicommillo  obligarc,ncc  pro  con-  f  ^v^i^ 

tentuex-  ftatorc  coUatuin  cft  tidcicommiliuni ,  li  Aitucnda  donationc  propter  uuptias ,  ^Vj^  bo 

ponicur.  nv)duadinii:cicinus,  quod  talisdifpo-  nec pro  reftitutione  docis  FMrmtfc  <fr  pro 

liiio  cxtcuUatur  ad  ipiam  pcrfonam  .  palt.niipt.cUnf.'^.glof.\.part.x.n.6.,Ioannrs  don.itio. 

Ji.c.  cdcingrauaiam  iidcicomraiflb,qua  .Angelus  DoJJius  tra^.  dc  dotc  c  1 5 . «.  i p8. ,  prop- 

tciuis ,  ti  U.EC  cilct  Ncjnina  :ii  ..i  'labcns  atqueitaniiffe  dccifum  a  Scnatu  Sebu- 

anands;  boua  ,  poiUt  cx  tidciconimiHb  fiano  affirmat  .Antonius  Fabcr  lib.6.  Cod. 

fibi  dotcmcongruamconftitucrcficHct  tit.xi.eomnnmiade  legat.  defiti.\p.;  non 

uia.culus.^x  caiibus  boni.s  ij.ccrc  liona-  cnimcxco,  quod  tcftator  illamclaufu- 

tioncm  proptci:  nup;ias,caquc  obligarc  lam  appofucrit^  etrMens  b^ares  graitatus 

pro  reftitutionc  dotis ;  6c  primo  confi-  decefferit  ftne  liheris  intelltginir  voluiffe 

dcr.ic,  quod  non  pefcincac  ad  o/ficium  conccdcrc  cidcm  grauato  ,  vt  pollcc 

tciUtoris  doiacc  nlam  pcrfaium  cxcra-  obligarc,&  alicnare  bona  tidcicommiilt 

ncam  h«rcdcm ,  quam  grauauit  fidei-  proconftituenda  donationc  propternu*  ^ 

Rationrs  ca.niniiVo  ,  licuci  ad  idcm  non  pcrcinct  ptias,  vcl  pro  rcftitutioocdotis ;  non.. 

pro  ei.   dourc  t^lu^  ciufdcm  hicrcdts  cxtranct  ctaiim  hxc  duo  fciiicet,/! ftne  liberis  ie» 

.d*»»     grauati .  Peindi  vUcniis  progrcditur  eefierit ,  &  ^uod  po0it  alienare  bona.* 

po;idcrando  ,  quod  ratiuri.^ ,  quihu:;  fideicommilli  ob  alicgatas  cauf.is ,  it.T_. 

innituur  tcxtus  ;«  d.  auth  rcs ,  qux  i  od.  connexa  funt ,  vt  vnum  vemat  m  confc- 

cmmmila  de  legatis ,  ncmpc  tauor  dotis,  qucntiam  altcrius,  vt  per  fe  patet;  vndi 

&  publica  viihuiN  x.\\i<.  vidcatur  mili  (iflcndum  cll  in  gcnerali  rcgula  ,  quod 

tarciaordiucadtihasciuldcmhaircdii  rcfpcitu  vocatoruin  cxtraucorum  rcf» 

extranei  grauati^a^aii^acdine  ad  ipfam  peftu  quorum  non  cft  obligario  n^Pe* 

pcri' )!! i>n  prauatam ,  non  ob-  ftu  tellatoris  cofdcm ,  fcu  corum  fifiaa 

llaiuibu.  c  ilibus  ratiooious  difpoficio  dotaudi,non  habcat  lociun  diipoficia 

di^x  auth.  rcs ,  qux  non  cxtcndicur  ad  diS.  anA»ir*$ $  fm  C«4.  IMMMI  I  «fe 
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AssBRTio XII.  In  fiddcomnufro col-  ^ondentTetradefiddem. q.S.n^ii^Fu- 

jQ    laterali^feu  tranfucrfali,quofrater,vcl  fariHsde fiAfiit.  q.^^i.m.ioo.,  Suphamu 

In  fidd-  F^tnius iafticuic  ii^rcdcm  fidekomouf-  Gratums  i^eept.ftr.  tm,i,  ej6f.  im.i  i 

cotaiffo  farttim)Tetfntrem)VclSohrii|omftan-  Jmmetjlti^bisligiiuikiMed.e.i^.im. 

tranfuer  tcftatuto  ftripto ,  vcl  confuctudinario  zo(^.,fi  talisforor,  fcu  ncptisfic  cx  vtroqj 

ialintan  exdudeatc  iaeiqioas  aJ>  vmuerfaU fuc-  laterc,vcl£Utcmcxpartcpatriscoaiuii-  - 

le  ftaturo  cdfione ,  poteft  fiaicr  >  vd  (bbrimu  de-  ftst ,  Ratio  dt  eo  deaaciair,quta  fratres 

firaT'  ^'"^'^  dcbonisfideicommifli,quantum  diuitcs  cx  ncccfTitatc  lcgis  tcncntur  in^ 

Duihc'  ^4 dMandam coi^rui lororemj  fubfidium dotem  cro^e forori paupe- 

cttBont ,  ^cu  nqptem  diifilem  fidctoomnunemis  «  ri  aUondi  non  habena^UQ  CQmnnde^ 

poeeftde  MenochiKs  de  prtefiimpt.  Ub.4..  prajut^t.  poffit  dotari ,  quod  enaminfiODilibus 

mkji  de   i  g^.  rm».  42.. ,  Teregrnm  de  fidetfmnuf,  de  al  imcntis  nos  lac^  dPCOimiUS  tm,  9. 

^'^T^A  fidf  tit.  CmrObit XK 4»  matrmm, IX.  , 

^"""■^'f  M^ta  de  fuccrfi.pjirt.^.  q.  dum  dc  oncrc  parentum  crogandi  ali- 

*^      Xi,art,io,mm.iz.,Hodiema  tttonnot.  ad  mcnta  filijs  paupcribus  non  habcnti- 

iii^j6^,Siir4imm,ii.,Ftfiriim4gpifiit^  bus  atiund^ ,  erg6  etiam  crunt  dccra- 

^.$^1.  mm.  henda  bona  fidcionmmilfi  prohuiuTmo- 

Aaciocft,quiafUnteftatuco,vclcon->  didotibus, 
flienidiiie  cxcludence  faeminas  a  fuccef-      Scd  quid  fcntiendum  licin  lUje  hypo* 

fione  vniuerfali ,  ipfc  teftator  fidcicom-  thcfi ,  li  fratcr  fideicommiflb  grauatus    7  2 

mictens,quantumuis  fucric  fracer,vel  habcrctbonaproprialibcra,qucispo(rct  Si  fr.itcr 

pAtruus  tenetur  dotare  fororem  ,  feu  dotOBlOOi^ruamforori  p.iup<;ricon(li-  fideico- 

oepcem  ex  fratre  Baldiu  ^HsnelUts  inl.i,  tuerc ,  an  cunc  pofliec  de  fidcicommilTo  F^2"^ 

mmi.tiz.  f.faUit.matrimon.fCordiAain..  decrahcrejanvcfitencreturdcfooefio- g^f* 

l.fi  quis  iliberis  $.  idcrarcfcripfit  nu.109.  garc.  Ratio  dubitandi  cxcodcfumitur,  u«-««n|i 

j^.  de  Ub,  agn^ecM. ,  Mantica  de  tacit. ,  &  quia  onus  firatnmi  er^a  forores  non  cft  ifiKpio 

«m6^. ewMnir. Uk.\%.  Ht.i6.  «.56., quod  nifi  rttbfidiarium«    mcafndumtaxa^  dote 

ctiam  vcrum  cfic  a (Tcric /o^tnn»  ./^r^«/iw  quo  aliund^  non poAeilt liabere j  cum  roristan* 

Bo(Juts  trail.  de  dote  c.  1  $ .  11«.  104. ,  MartA  autem  in  hac  hypodicfipoflet  per  bona  de~ 

Afiiett0m.part.4.fAt.art,io.niim,ti.^  liberafiracrisgranati dotari,non  viden-  <^''^l^<^^^ 


Hm 

tim  Mei 
conunic- 


<7uantumuis  foror,  vcl  ncptis  habcrent 
macrem  diuiccm,cui  caeteroqui  de  iurc 
competerct  onus  doundi ,  quia  in  hoc 
cafu  obligationis  docandt  vigore  flacu- 
ti  excludentis  fiaeminas  eft  dotanda  a 


RatioMs  fracre,  vcl  patruo  grauatofideicommif-  quando  fciliccc  bbna  libcra  habcri  non 
ptodfar  foyiiguqeriamtfnrhacuriefti^^Item   " 


turad  hunccffc(ftum  bona  vinculata_,  ^  ^r^~ 
,         ,        T  •  comiiso , 

aUcnanda,potiilimum ,  cura  ctiam  tex-  quanturn 

Cusii»  d.aiub.  res  qUitCxommiinia  de  legat.  teneretur 
folum  cribuac  fiiculcatcmalicnandi  bcK  frater  fi« 
na  fideicommilE  pro  dote  fubfidiaric ,  deicom^ 
'    ■     '  mittens 

conferte 


to 


,i$  dos  coflituatur.  Ni- 


hoe venficatnr  edam  tncaAi,quofrater  hnominus  tn  hacetii  hypothefi  fentien-  P*^  "*  ' 

inftitutus  haercs ,  Sigrauatus  fidcicom-  dumcfl.quodproportionccontingcnte 

miilo  habercc  aUundc  bona  propria_,A  adcundem  fratrcm  dcfun&um,quiquc 

queb  pofletdocare ;  pofletentm  adhue  adiilamteneretur .  fi  viuerec»panecde- 

alienarc  dc  bonis  fidcicommifli  pro  por-  trihi  de  fideicommifTapro  illa  dotanda 

tione  dcbita  a  fracrc  tcflatoredcfunOo,  Menochius  de  pr^fnmpt.  lib.  4.  praftmpt, 

quiahocomndocandiflantetaliftacu-  t%9.mm.^x.verf.ipimfMi,JiifwrmiB 

to  cft  communc  vtrique  Menochins  de  fnbififlit.q.^^i .  num.  roi. ,  curo  fitonus  ^ 

frafmnpt.  lib^.  prxfumpt.iSp.  »41.  verf.  commune  vtnq;& ad  hoc  tcncrctur  ipfc  . 

fiAl  /M,  Martha  de  fuccefi.  part^.  qx i ^  fraccr  fideicommittcns ,  fi  viucrct .  ommtt 
art. I o. nim. i S.fOddusde fidtitmm, f .38^       As^hbtio Xlll.  In  fidcicoramiflbcon-  "maJ" 

art.^.mm.^x.  •  flituto  a  Matre,  vel  Auomaccrno,  vel  ths  ,  fcu 

StUfgta  ^"'^  fkHiito  excludente  faminat  alijs  afccndcncibus  per  lincam  fxmi-  .-lui  ma- 

CKlafo,fi  kffcceffime ,  nameodemilacucocxclufo  neam,nonpotcfldcti  ;ihi  dc  t.ilibus  bo-  lemi  ,n4 

foror  ha-  certum  cft ,  quod,fi  foror  ,  vel  nepcis  cx  nis  fiddcommifli  pro  dotanda  filia  ncp-  5**^^* 

^t  ,    fratrc  habcrcc  aliund^ ,  quo  commodc  ti ,  fcu  pronepti  ctufHem  in  ijs  omnibus  f  S^dSr 

m^'^^'"^        dotari ,  vcl  nutrem  diuitcm  noa  cafibus ,  in  quibus  ipfc  fidcicommittcns 

fct  dotT-  tencrcturfiratcrdcbonisfideicommilfis,  nontcnerccurdotare;benitameninil-  lii  ,  feu 

ri  noal      poflct  dctraherc  ad  cffc<fium  ipfam  lis  omnibus  ,  inquibus  ipfc  tcncrecur  .  ncpci ,  ia 

diecde..  doiaiidi.  Si  vcr6  fuppooamus ,  quod  Ita  quoad  primam  parcem  Stepbanus  cadbus, 

«tdMndi  aKondfc  non  habeac ,  nec  haberc  polfit,  Grttiamu  iifc^t.fer.  tm.x.c.^ j  i .,  Qddus  jj^j™* 

quo  congrue  dotetur  ,  an  in  ca  hypo-  de  fideicommiffisq.}S.arta,Jmm.ji . ,  Fxf-i-  y^^^^^ 

chdipol&cdefideiCQmmi(fo CraAfucrlali  rius  defdflit. «.55 1 .  nwm^io^.,  Menochms  qq„  |^ 

taotum  deoahl» qnanmm  fuffdatad  iepraf»mpt^ub.^.pr4impt.iZ9Mma4.,tm  ^ 

aonfittfciUamdocudiaffirmadutef»  iMwr i  trtSi, dr  rforg  r .  1  y .  wm  ^ 
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nm.xi^.  Quoad ftctiiidainpfseterom-  feiihrinU.nmjSS. ^Jeeieiii^fCampfg* 

ncs  pra;cit.uos ,  &  .Tlios,quo.s  rcfcrt ,  &  gius  dc  dotcpjrt.  i .  q.  zj. ,  Cofla  dc  rcmcd.' 

fequicur  lonmes  ^i^cIhs  Ht^fius  tra&.  de  fubfid.  remed.6T. ,  Stephanm  Grattanus  di- 

iftc d.e.i^.m.iij.  tfMttmeiUieftSis  fcept.fvrenf.tm.^.c.^o^.  mm.ii.  ,quod 

nkpt.clinf.^.glof.i  .p.vtcz.num.^.  incclligc  ctiam  dc  hxrcdibus  Aui  Pa-  • 

Kauoprimxpartis  cx  co  facilc  dcdu-  tcrni^auando  Patcr  non  clt  potens»  vel 

eitur,  quia  texcus  in  i.mtb. res  qu*  c.  nallabona  reliquit. 
tmmmtnta  de  lci.it .  c\\  i.xwimn  fubfidia-  Dcduccsfccundo,quod,fifiliagraua- 

riusjfiflolummodo  concedit  detraftio-  tafidcicommiiromatcrno,liabcataliun- 

nemalideicommiiroprodote,  &dona-  dibonalil>era,veladuentitia,velaliun-  j, 

^  .       tioiic  proptcrnupcias,quando  iliundc  d^ acqu ifita ,  quibus  poflit  fibi  dotcm->  j^j^  •^- . 

Dro'tf"  "^'^  habcntur,ncc  hdbcn  poiluiic  bona,  congruam  conllitucrc ,  non  poflit  pro  g  habeac 

^rto ,  '  quibus  talis  dot ,  feu  donatio  propta  iUa  doce  de  fidcicomaiyib  detrahero  bguftd. 

nuptias  conrtituatur  ,  vt  cx  praeaftis  TM{il!aind.aMth.res(]uxt:!tm.6i.C.coM- VMitilLt 

nunitcltc  apparcc,  fcd  inomnibuscafi-  muiua  de  legat.,  Mciiochins  dc  prxfttmpt. 

bm,  in  cjoibus  nuccr ,  vel  ccteri  afcen-  Ifbj^.  prsfumpt.  1 8p.  nHm.%%.,& alii  mngit 

dcntcs  pcr  lineam  faemineam,  non  tc-  communiter .  Ratio  eft,quia  Matcr  non 

ncncur  do:arc,pr.Kfumitur,  quod  filia  tenctur dotarctiliam,nifi  in  fubfidium, 

nepcis,fcu  proncptis  habc.ic,  fcu  habere  qnando  fciliccc  c^idcm  filia  non  habet» 

polfic  bona  ,  quibus  libi  dotcm  con-  quopofllt  dotaricongru^,ergo,vbialia 

gruam  poflic  conrtituerc ,  fiquidenfij ,  habctbona  ,Mater  non  icnccurdotarc, 

auando  aliundc  non  habct,ipfamatcr,  adcoque ,  nec  filia  poteritde  fidcicom- 

(cu  ipfios  arccndcntcs  ccocncur  dotar«,  miiTo  macerno  dctrahere ,  vc ex  ilio do- 

ergo  &c.  tcm  fibi  conlUcuac ;  Ncqidicas, Matrem 

Sic  in  particulari  dcduces  primo,  nonteneri,nififubfidianeaddo:.indain 

quod ,  fi  hlia  lueres  |;rauau  a  Macre^  filiaro  in  co  rcnfu ,  n  folum  teneacur  in 

perfideicommiflittntmbonisiplisabea-  defedumPacris,AuiFa'temi,&a(ben- 

..^"^      dcm  rclidkis  habcac  P.\trcm  diuitem,  dentiumcxlinca  virili,  corumquc  hx- 

Idugm-  jiQnjpQjiitdefidcicomraiiromatcrnodc-  redum,non  vero  in  co  fenfu,vc  ipfis  dcfi- 

xi"^  tf   trahcreaddotcmfibicongruam  confti-  ctencibtis  non  teneacur  docare ,  quan- 

deicom-'  tucnd.un  ,  quia  in  hac  hvptnhcfi  habcc  tumuisfiUahabeataliundcbonalibcra,  j^SmL 

jniao.ttd  aliundc  ,  a  ^uo  cx  necciliucc  legiseft  nam  ipU,quando  alij  dchciunt  fuccedit  ^*'*^* 

pocmde  eidem  dosconi\iciJcnda}Euerenim  te-  inonerepatiemo',  &  ficutiPacer  ipfe^ 

trahett ,  neturprimoloco,  &:  principaliterfiliam  non^ximitur  .ib  oncrc  docandi  nliam 

dotarc,^:  Maccr  uon  nifi  in  fubfidium,  exco,quod  cadcm  tiiia  aiiundc  fic diues, 

j]^^   &  pcr  pollcrius  pcr  cexcum  i»  /.jfw.  ^.c/r  ica  ncc  Macer  ipfa  Patrc ,  caeccrifque^ 

■    '  dotis promiJ.,Rtpa  inlA.nim.8o.jf.folut.  afccndcntibusex  linca  virili  impotcnti- 

m.ttrtm.,  Gammadcctf.j-j6.num.x.,  Surdks  bus  eximctur  a  tali  oncre  cx  eo,  quod 

de  aliment.ttt.  i  .q.  1 4. ntim. i d.  Hac  cadem  ^lia  aliundc  habcat  bona, quibus  poflic 

rationecuincitur,quod,fifiliafit  aMa-  ^ngruc  docari ;  Contra  cnim  impu- 

crc  grauaca ,  habeat  auum  paternum ,  gnabcris ,  quia,cum  otHciun}  pacernum 

vcl  alios  afcendcntcs  cx  linca  nufculina  lic  dourc  hlias,non  maccrnum  pcr  cex- 

.diuices ,  necpofllt  pro  fua  dotede  £det<  tum  in  l.fin.  f.dedotis frmif.  per  confc- 

.  comnuflbdetraherc ,  cum  ad  auom  pa-  quens  t^x  Mstter  non  tenetur  dotare  , 

ternuni ,  fcu  .i]i;)s  .lilcndcnccs  cx  linca  nifi  fubfidiaric  ;  fubiidiaric,  inquam-j, 

marcuima  pcrcincac  docarc  ^lofa  iu  l.  oon  foium  in  dcfe^tum  Pacris,  caBieco- 

TTortntit-  fiu.  C.ie dotis promif ,  oingclHs  in  Li.ff.  rumque afcendentium exlinea vinli4^ 

Ix  ^V.x  fBUttjiutrimoti.,  B.vtuius  in  d.antb.res  qiix  cti.un  tantum  in  dcfcdum  facultatum. 


ill.itioaes  ,^„»,.4..  C.commimia  dc  lrzat.,FontaneU(tde  quibus  aliundc  poilit  cadem  iilia  doca- 
m-itena 


patl. iiipt.  cloHf^i.glof.^. num.y.jMatiea   ri ,  prout latialibi expIkabimus,dAm 

de tacit.,& ambi^.conucift.Ub.  iz.tit.  16.    dc  oncrcparentum  dotandi  filias. 
,^8.  iccm,fi  Paccr  fueric  mortuus,6c      Racio  fecundas partis^  ex  eo  deduci 


reltqueric  hxrcdcs  diuitcs ,  non  imfliee  tur,quia  in  ij^onilihMlCMlNu,  In  qui*  , 

cadcmriliadc  fidcicomniiilodctrahcrc,  bus  ipla  Mater  tcnetur  dotarc  filiam , 

cum  ad  ipfos  hacrcdcs  Patris  fpc&ec  fcufiius,ipfius  bonaintclligunturcran- ^°"'*^* 

onus  ipQim  congruc dotandi,cum  bona  fireeum  illo-onere ,  4c4iipa  tunc  liue-  |^^}|ere ' 

Pacris  in  iprum  dcuenerinc  cum  tali  rccquandofiliacftmatrimonioiungen-  jn  c.ifi-' 

oncrc,iSc  ha:rcsraprKfcntet  ipfius  tefta-  da,tcncrctur  ex  fuis  bonis  dourc,  crgo  bus ,  in-. 

toris  pcrfonamquo.id onmiaonera  twr-  non  eft, cur  tili.;  tunc non  poflit  cxiiiis  quibus 

folHs  tn  l.ficut  ^.pemilt.^.  qutb.  moi.  pign.  bonis  fidekoounifii  matemi  fibi  docem  ^l-^<^ 

vel  bypoth.folM.,  PMbu  in  l.fi  marUo  §.fi  cooftlBiece  ;  iiocporiflimwiBjiucntretin 

vtbmt4te  imm^ff«bitJikurim„  ^«rtMr  caOr»  ijp»  1»  fim,  ipriiladentea./'"^* 
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acle0et,  ncccorundcm  ha:rcdes,(iui  poT-    buslocorumparticularium  exdudcnti- 


feacdocarc ,  ncc  ipra^liaaliunde  liabe- 
fctbona  prodoteoiqgniafibiconfti- 
tnenda  . 


biu  fkmijias  k  Aiocdlionc  ettantibus  j 
mafctilis.  HaxautaniQnmunicipa-  Fxminz 
lia  vcl  poflunt  circ  cxclunua  proptcr  poHunt 
nufcuiosj  quateauseardemiimplicucr  eiieexciu 
oclttdant,  &  iubeane  illasdotari,  vel  ^  piop- 
pofTuntcirc  csclufiua  carundcm,  qua- 
tenus  fuermc  douts  .  iuxu  pnmum  fgja^a^;, 
fenTum  non  diainnir  excladi  proptcr  t.itis,vd 
dotcm,  fcd  proptcr  qualitatcm  fa;ini  piopccr 
Acicacis  .  luxu  vcrofccundum  fenium  Uotem» 
dicttncur  escludipropter  docem,&non 
f^mbutf^mt  effcexclufxjvel proptrr  fjs-    proptcr  facmincitatem .  Rurfusvclhu- 
1l^»eitatem,vcl  proptcr  dotem .  i.  lufmodi  iura  municipalia  proccdcre.» 

StMte  fiatMto  excluftuo  fttmiiuvrum  propter   pofTunt ,  quando  afcendcns  dccelfit  ab 

mteftato,vcldccciritcum  icllamcnto,  in 
quo  cafdcm  f<£miaas  pixcisc  douuit, 
vcl  dotari  iuflit . 

Circa  pracfciucm  titulum  plcraque 
fcitu  digniifinu ,  6l  m  praxi  crebr6  oc- 
currcntia  vcniunt examinaoda,  &  pri- 
m6,an  ftantc  ftatutofljminarumexclu- 
fiuo,vel  proptcr  qualitatcmfacminciu- 
tis,  vclprojucr  d()Ccin,dos,  qux  cildcm 
£BminiscoalUtuiiur>fucccdacioco  legi-  fcnccin 
tinuB.  Secund6,an(iuelPatreTiueni«  timlBm , 
conftituatur,  fit;c  in  vlcimo  tcftamcnto, 
fiuc  a  fratribus  Fatre  dcfun^lo,quieit- 
dem  fzminis  doccm  nonconftitucrat» 
polQt  cfle  minor  lcgitinu  ,  an  vcio  dc- 
bcat  eflc  ad  «equaiiucciu  lcgiiau£,&. 


YRJBNOTIO  XXIV. 

Dc  doR  con^rua  fiante  fiatuto  exdu- 
dente  nmtnasi  facctiOBoiie. 


mafculns  dos  von  fuccedit  loco  legitimx , 
eo  vcro  cxclttfiuo  propter  dotem  fuccedit 
dos  loco  legitOM  .  X. 
tKdubiOfO»  fljtuttmexcludat  propter  fioni- 
neitateni ,  an  propter  dotcm  res  ita  diri- 
menda  cfl,  ft  incipiat  ab  excU^tone^os  n«» 
fnceedit  locolegitimt,fi  a  dotati<me  y/iww 
eedit  loco  legitima  .  5. 
£mueUttr£,  qua  in  dubio  pofsimt  inducere,au 

dosfiucedat locotegitimttf  anuon .  4. 
.jKeafibMs  f  inqubitt  exviRatnti  dot  flieee- 
dit  loco  lc^itima: ,  >inn  rfl  ncccfc  ,  qiioi 
.  eonfiituta  d  Tatre ,  ftuc  dum  viucretf  fiue 
ht  vUima  voUmtate  adaqnet  eandem  le- 
gitin!.im,fcd  p/(ficit,  quod  ftt  congrua.  y. 
Scntentia  a/krciis  ,  ^uod  ,fi  dos  confiituatur 


Articuli 

cx.imi- 
n.uU  cir- 
c.i  pr.f- 


Mfratrikiu^Mfeat  addfmaf9liptimam6,   fi  non  fu  ad  xqualitatem  eiuiUem,pofit 


Seatentia  vegaus  prafertnr,  7. 
S^mmnis  faminx  ex  vi  fiatuti  exeludotttiir 

froptcr  dotem,mn  cfl  neee^,  fmd  fhK 

ad^Huet  legitimam .  8. 
Sententia  afferens,  quod  ,  ifuando  fuceedit 

locolc'^Jt:fnjc,&  inorfM  T.itrc  cohflitui- 

tur  a  fratril/Ms^cbeat  efka^ualis  legiti- 

mtt.  9. 

(^or.traria  f^-ntentia  pr.rfertur  ,  lO 


fa;niina  fic  dotata  pctcrc  fupplcnien- 
tum.  i  ercio ,  an  fiuc  dos  a  Patre  conlli- 
tuta  excantc  Itatuco  cxcludencc  isasu- 
nasa  (ucoefl&oncfuccedat  loco  legitim;, 
fiue  non ,  poffic  a  Patrc  grauari  aliqua 
qualiutc .  Qyartb  cx  fuppontiono, 
quod  dos  a  Patrc  conftituu  fucccdac 
looolegitim9,an  pcti  pofllcndexpeAactt 
nuptijs,  &intcrnnper  ipiam  fxminam 
IH  cafibus,  in  quibusfiantefiatuto  exclufiuo  etiam  innupum  tranfmitutur  ad  cius 
des  mmfaeeedtt  Uin  leptimie^totefl  reei-  luBredes&c. ,  &  his  limilia . 
pcrc  dicm  ,emditimim,  &fi^^dati9-  AssbrtioI.  Stantc  ftatutocxclufiuo 
nem.  11.  fiBminarumproptcrmaiculos^cunitunc 
Secus  in  eafihus ,  in  tp^mt  fiiuedit  l»e»  non  intelligantur  ezdttdi  proptcr  do- 
legitims .  ibid.  tcm/cd  propter  qualitatcm  fxnii[icita- 

Sidos,  qujt  fmccdit  loco  Ugitima,excedat    us,dos,uon  fucccdit  locu  lc^itmia;,  co 
legitinMmipet^  m  ta  faete,  iniput  r«ce-   vet6  eadudentc  fxm  inas  dotatas ,  &  fic  ^^^* 
dit  ,recipere  conditiones  ,  ij.  cum  qualitatc  dotationis  ,  &  fi  dotatac  qii.^ndo 

fiuando  fuccedit  loco  legitivui  potefi  peti    non  fuerint,mandanteeasdouri(cum  lututum 
«Mi  expeSatis  nuptijs  ,  &  per  fxmi-    hoc  cafu  cxcludantur  propter  dotcm,  fxmmas 
nam  etiam  innuptam  tranfmitti  ad  bit-    &  non  fimplicit^r  propter  illam  quali-  excludie 
rcdes,  fiHc  ex  tefiamento,  fiue  Ahite-    utcm  fxmineiutis  )  tunc  dos  fuccedit  J^*** 
fiato  .  14.  loco  lcgicimx  TmdusdeCafiroinl.Titio 

Habet  vim  tegitima,  non  fnando  traditnr  eeHtum^.Titiogeneronm.y.f.deeondit.,  tsunen, 
i  Tiitreffed  quando  fuei^  mers  7«-  &demonfi.,  Mageidntdee^.FUirent.\^.  te.  quando 
tris.  15,  ^.,&feqq.,  Menocbius  dc prafumpt.lib.^.  excludic 

frafmpt  .14^.  num.  4, ,  Gratiaaus  dt/cept.  Jproptcr 

HAaentisdedotecongraaanentD  j3»r.fiJ8y.««w.44.c.7oo.»w.x9.,<>'f.BM. 
prxcisc  iurc  communi  ;  nunc  dc    ««m,  jrt. ,  Merlinus  dc  lcgit.  tib.^.  tit.  i. 
padcffi  CAcaatibus  iuribus  munidpaii-   q.6.i  ^bdw defratrib^art.i. c-3i'  "•^** 
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& part.^.c^.nu.ir.  iBuratks  decif.xi^.,      Solum  hic  aduertcndum  arbitrori 
Seraphinus deci/.p^p.  nMm.^ .yKotahomana    cjuod  in  dubio,  an  ftatutum  excludac 
iHnouif.pa>t.^.decifuioo.nitm.)^.,&  pofl    fasminas  proptcr  qualitatcm  fiEcrainci-  Ind 
Merlinum  delegitima  decif.  J4,.num.x. ,  &    tatis  ,  an  vcr6  proptcr  dotcm,confidc-  an  ( 
decif.\i^.nm.^.,& feqq.,MtoTradusZ-j.    randum  fit,  an  ftatutum  incipiatab  tiim 
mm. II.,  &fcqq.  vfq;  ad  z8.  lib.  \ .  cxclufionc,  an  vero  a  dotatione ;  fi  cnim 

Ratioprimx  partis  cx  co  deducitur,    incipiat  abcxclufione,  tuncccnfcndum 
quia,cum  ftatutum  cas  fimpliciter  cx-    cft,quod  dos  non  fucccdat  loco  lcgiti-  tatei 
cludatproptcrqualitatem  eirdcrainge-    mai)  fi  vcr6  a  dotationc ,  &  fuccclsiu^  pro| 
nitam,Iegitima  cifdcra  non  dcbetur  Bru-    dcucniat  ad  cxdufione ,  tunc  arbitran-  dotc 
nus  traS.  Jiatutorum  fxmin.  exclud.  art.  i .    dum  eft  fuccedere  loco  lcgitimd ,  prout  ^"'«1 
q.  l.nim.j.  vcrf.  &  quamuis  ,  (^oarumas    fic  diftinguendo  proccdit  KotaRfimarui  ^**^"' 
traU.  de  tcjlamcnt.  i.  part.  §.fcxtus  c.  8.    part.i^.diuerfdecifizS.tium.  lo. 
num.8., Calcan.  conf. 1 1 .  num.x\ . ,  (^urtius       In  hoccafu  dubij,an  ftatutura  exclu- 
Jun. conf. 10.  num.j.,  &in  addit.  ad  partic.    dat  facminas  proptcr  qualitatcm  fitCffli- 
ffl  forma  libel.quo  petit.hared.  ex  teilam.    nciiatis,an  ver6proptcrdotcm,& prop-  ^ 
verfacfircaliter  in  vcrb.  lcgitima  ,  Socin.    tcrca,quod  dosfucccdat,vel  non  fuccc-  Qji 
Praxis  in       "«/•5-'w.2..  vol.\.,Mciatus  cQnf.^6.    dat  loco  lcgitim2E,nonnullas  conicdiu-  turac 
Medio-    nu.i^.vrrftalicafu ,  vbidicit  ficMcdio-    ras  afsignant  Corncus  conf^.  mm.  15.  in  d 
l.inenfi     lani  pradicari,  &  conf.6^ .  num.  i .  ver/.x,    lib.z.,  Merlinus  dc  legitim.  iib.].  tit.  i .  q.6.  pofli 
ditione  ,  rcfpondetur  ,  (^arpanus  ad  Statut.  Mediol.  nKm.^z.,&feqq.,Caluanusconf.p.perto- 

c.ijS.num.i  17.  invcrb.  pcr  prxlationem ,  tum,  &  primo  confidcrandum  cft,  an  ^^j^ 
crgo  dos  in  hac  hypothefi  non  potcft  ftatutum  aliquo  raodo  faciat  mcntio-  |e 
fucccderc  loco  lcgitiina: ;  nil  ctcnim  in-  ncm  dc  lcgitima ,  vcl  taciti  ,  vel  impli-  mz  , 
tclligitur  fubrogari  pro  eo,  quod  non  cit^ ,  vcl  quia  mandat  fxminas  compc-  non. 
cft  dcbitum .  tcnter  dotari,vel  prohibeat  pccitioncm 

Ratiofecundi  partis  cft ,  quia,cum    fupplcmcnti ,  vcl  fi  cxtarctaliud  ftatu- 
cxcludantur  proptcr  dotcm,  non  prop-    tum  dtfponcns  fcmper  lcgitimam  debc- 
ter  qualitatcm  propri^  ingcnitam  eif-    re  cflc  (aiuam  in  omnibus  difpofitioni- 
dcm  fecminis, vnum fubftituitur  prop-    bus,  vcldccUransillamcfrccongruam 
ter  aliudcifdem  debituin  ,ergo  dos  pro    dotcm,qu<B  ad  lcgitimam  afcendat,  vcl 
co  ,  quod  dcbctur  faeminis  cx  iure.^    quandotxininf  numeranturcumfilijsy 
Ratiodo  communi  pro  legitima,  adcoquc  id,    6£  faciunt  partcm  ad  augcndara  lcgiti- 
dseftpo-  quod  datur  in  dotcm  ,  ccnfetur  pu-    mam  ,  &  in  iis  omnibus  cafibus  aflerit 
tiffim;i     rum,&abeo  rcijcituronusconditionis,    cum  ^r^ciizm  DD.  SabcUius  in  fumma 
r.itio  cx-  ^  cranfmittitur  cum  alijs  cfFeftibus  Ic-    diuerf  tra£t.  tom.  primo  in  verb.  Dos  n.  i 
ciuuonis.  gjfinij;  competcntibus  Cafirenfts conf.i^ .    verf.ad cognofcendum  igitur, in  quibusali- 
pertotum  lib.^.,  ^cxanderconfi  ^.mt.ix,    quo  modoappareth.ibitus  rclpcGus  ad 
lib.).,  Tarifius conf.)6.  num.^.  lib.}.,Sur-    lcgitimam,(ucccdcrc  pro  Icgitima,vtfic 
dusde alimentts  tit.j.  q.i.  num.  jp. ,  Tere-    pura, &£  tranfmifsibilis,  nc filia  priuctur 
grinus  defideicom.  art.  58.  num.z$. ,  Rode-    limul  fucccfsione,  &  lcgitima  . 
rtcus inl.quoniam  inprioribus ampl.^.  n.4.        Assbrtio  II.  Stantc  ftatuto  cxclu- 
verf.exquoinferturC.deinoff.teftam.fR.ota    dcntc  fiaeminas  a  fucccifionc  paterna_i  ^ 
Rom.diuerf.decif.^^.num.i.verftandcm    propter  raafculos  cx  qualitatc  f?minci-  jj^ 
hac dic part.i. ,  hancq;  fcntentiam  rcic-    latis ,  qua  in  hypothefi  diximus  dotem  bu$ , i' 
£lisalijs  contrarijsdccifionibus  ample-    nbnfuccedcrc  loco  Icgitimx,  non  cft  quibus 
la  eft  Rota  Rom.  coram  Buratto  in  vna  Ro-    neccfte ,  quod  dos  a  Patrc  conllituta  ff -  vi  ftar 
manadc Marganis  ^.'Decembris  i<Si6.,vbi    minis,  fiuc  dum  viucrct,  fiuc  in  vltima 
alleganturconcordantcsdecifioncs.        voluntate  adaequet  lcgitimam,  quxei  ig  ,{^' 
Nequc  hic  audicndi  funt  Lardecbius    de  iurc  communi  dcbcretur,  fcd  potcft  ^1 
eonf.l^ .,Caluan.conf.^i  .num.jS.  pp. ,  &    cfic  minor  ,  dunimod6  fit  congrua  at-  neccffc 
100.,    Jeqq.  aftercntcs  diftindioncm_.    tenuqualitatc  perfonarum,quantitate  quod.ii 


Diftin- 
€t\o  fii- 
pra  poli- 
tacom- 
muniter 
ftb  omnt- 
buj  reci- 
pitur. 


pofitam  in  alfcrtione  ciTe  omnin6  Mi-  patrimonij  Patris ,  confuctudinc  loci ,  quetcii 

tiam,&  vcrbalcmpotius,quamrealcm,  alijfque,  prout  fupra  .  In  hanc  opinio-  «mlej 

&  poffit  ad  libitum  applicari,  prout  nem  vidcntur  propendcrequotquotfu-  'l?'!-!?^ 

palsim  applicant  confulcntcs ,  &  fcri-  ftincnt  ex  vi  illius  ftatuti  f^minas  in- 


bentcs.  Non,inquam,audiendi  funt;  .tcUigi  ctiam  cxclufas  a  lcgitima  Barto-  fit  con- 

tumquiacx  rationibus pro  cadem  prac-  lus  m  L.  Titio  centum  §.  Titxo  gencro  jjf.  de  gnu. 

aftis  patct  habcrc  fundamcntum  in  iu-  condit. ,  &  dcmonji. ,  7'aulus  de  Caftro  conf. 

rc;  tum  quia  communittr  fcribcntcs  ^p.,conJ.ip6.,conf.tj6.,& conf.^i4..circa 

lufdiccntcs  ,  &  rribunalia  fcrc  vbiquc  fin.  lib. i .  conf.6.  pcr  totum  cotif.j.  in prtnc. 

candem  aipplciauntur  ,  conf.p.  in  princip.  (onf  1 6.  in  princip.  lib.i.f 

Ma- 


DeDotel.Prauiot.XXIV. 


Marefcottts  var.  lih.  i.  c.  8.  n«»r.  z. ,  &  j., 
Merlimtdekgit.  lib.).tit.  i .  <}.z.  m<m.4x., 
Cmpmu  Md Stst.  Mediol.  tom.i.  cap.  xyS. 
nu.xjp. ,  FommclU  de  paB.  nupt.  clduf.  y 
^iof.^.part.i.  num.id.f  &  conibuac  cum 
ijSyquaBnosruprainnaiiniu.       '  • 
Ratio  cx  eo  dcducitur,  quia  ,  cum_, 
Nnn  lu  ^^'"''^*  "'^'^  habcant  lus  ad  Jcgitunam, 
httias'       poflunt  iuft6  exigere  ,  ^uod  dos 


tft  a  Pa  trcji  u  ra  non  a  d  mittunt  prsfu  m  - 
pdoncm  lacnonis ,  quam  poflunc  prae- 
luiiKre,  quando  fada.  eft  k  fintribus , 
cum  eam  affcAioncm  nonagnofcant  in 
fratnbus  erga  fororem ,  quam  agnoi-  R.itiones 
Cttot  in  Faoc  nga  liliam ;  GMeniniy  proded- 
vbi  conftiterit  dc  congruitate  a  fratri-  uooe. 
bus conftituta,non  eft,  cur  foror  noii-j 
debcat  efTc  iIlacontenta;necpotcft  dici. 


nd  legiti-  fil>i  ^  Patre  conftitucnda  fit  ad  ae^uali-  quodiUudftatutumprSBrcfcrreciiiiiiui 


in.ini,red  tatem  eiiirdemlegitiniz ,  crg^fatis  erit, 
ad  con—  «uod  illa  dos  fic  intra  limitescongrui, 
12*22^  oon  ad  racain  legiciaue  i  vbi  etfininL^ 
^°**^'  dleBclu&ilegitima,nonhabeciiM,vt 
doacoamienrurctur  cidcm  ,  fcd  quali- 
tacibus  con^rui  ^  nec  in  iioc  arbicror 
po6e  cTse  aliqaam  difBeolcatem . 


tatem ,  &  diHonantiam  ab  xquitaie^ 
naturali,nam  hac rationc  candcmpr^- 
kferrec  j.quando  dos  minor  legitima-« 
eflet  eciam  i  Patre  confUtuta .  Quod , 
fi  dixcrint  aduerfarij,non  currcrc  pari- 
ucem  de  Pacre«  ac  de  fracribus  dotan- 
ifttts  poft  obitnm  eiufdcm  Pacris  ;  pri- 


Difficultas  folummodb  aliqua  poteft  mo, quia  viuente  Patrc  non  dcbctur  lc- 
cHc » an ,  fi  dos  &eminis  filiabus  non  fic    gitima  filis,  &proindi  dos  nonefi  adf- 


quanda  eidem  legitnmB ;  eo  auteni-> 

dcfundto  non  dotata  filia  ,  aim  co 
tcmporc  dcbcrctur  dciurccoiuuiuni  fi- 
liKkgitima,eidem  debec  do$coogrua-> 
commenrurari  .  Sccundd  ,  quia  poft  Ractone» 
morcem  Patris  iura  non  tantum  con-  conwarif 
fidunt  in  fratribus ,  &  agnati^; ,  ficuci  dinolMB'* 
con^dunc  in  Pacre  viuence,  leu  confti- 


oonfticuca  i  Patre  viucnte ,  nec  in  vlti 

mi  voluntatc  ,  fcd  fit  conllitucnda  a 
tia  afle-  fratnbus,  aquibus  c(l  cxclufa  cxvi  fta- 
res.qiiod  a  fucccUionc  paterna ,  dcbcat  hasc 
ftituam"  c6cad«quaUuce  lcgitimf  ^  Quidquid 
j  fr.-jtri—  dixcrint  plures  ex  lurifperiiis  ,  intcr 
bus.dc"  quos  TanlHs  de  ^aftro  cei{il.}6j.  tn  princ. 
beataiii- Ub.i.fCiimtMtue(Hif.i6.firM  ftt.,^'arpa- 

quttc  to-mtai  suuut.  Medhtjtm.i.  e.%y9.  ,MmpH^   tuenteeandem  docem,  adedique  mtrum 

ipcunani.  lus  infumma  dccif.  tom.j.  tic^.jum.ij^.y  non  cfl,  quod,  quando  a  fratribus  fit 
lOatuica  dc  tacu.,Gr  ambig.  comunt.  Ub.  1 2^.  confiicuenda ,  debeat  coramcnfurari  ie- 
ti^OA.  mm.i  j. ,  Gafpar  Tbefa$tnu  q^j  for.  gicimn ;  ftacim  impugnabuncur;  ikml« 
/f&4.  ^.^.iwwi.iy.,  ocali;  plurimi  apud  cniin  vrgcc  primum  dircrimen,&  ratio 
Joaanem^ngelnmBc^nm  tra£i.de  dotccap. 
.'  ii.mm.yj.agnoftentesliocdifcrimeiLj 

*  .      inter  do.aaoncm  t".)  5tara  a  Pacrcvilicn- 

•  ■•      '  CC)  vci  ui  >  lUiua  vuiuncatc  tlliabus  , 

docitioncm  fa^m  a  fratribus ,  ica  vc. 


tur. 


eiufdcm ,  quia  Itacucum  cxcludu  ioro- 
rcs  a  fuccdBoo6<pMfMcr  fracrcs  per  ftr- 
pcriijsnocacajrxciudirctiam  aiegiciina, 
vndc  in  dotacioue  ad  candcm  non  cft 
habcnda  racio,  &  vtique  in  fauorem-. 


quando  a  fracribus  conftituicur  >  noa..j    firatrum ,  &  per  conlcquens  i jdcm  fra- 


■»  II' 


dcbcat  cifc  minor  legittma ,  quod  ex  eo 
probant,quia  Itacucuiii  cxcludes  fubro- 
gac  cioccm  ad  i«i{imaffliC$teroqui  fta-f 
tttcum'deftcerec  i  naturali  ;qaicace,oeo 

ia  totLiin  cxj.udic  a  ;ucocliio.ic  paccrna, 
ied  liii  i-cr.;raac  fucccilioacm  quoad 


tres  non  tenentur  ad  legitimam ,  nccad 
corrcipondcns  lcgitiinx ,  cxteroqui  fta- 
tucum  non  eifec  iimpliciicr  exciufiuum 
incutcu  eorundem^mtrum^pociflimum 

cum  cxcludac  a  fucjcilionc  ,  quae  nonj 
poceii  efle,niii  poitobicumfacrisj  noa 


ctocem,adeoque6tc.Quidquid,inquam  vrgec  leenndimi  diicrimeo  j  nec  ratio 

dix-rinc ,  tcncieivduro  cil, ncc  neccliari^  pro  codcm  addudla  ,  quia quod  iura_, 

docem  a  fracribus  confticucudam  dcbe-  pociiisconfidanc  in  Facre,  ^uam  in  fira- 

'  re  adsquare  legitimam ,  fed  luflicere^»  cnbu«,Jioc  ad  fiimmnm  eft  in  alGgnaa* 


Sentfn- quod  ik  congrua  confidcracis  illis  cir 
ti.i  ncgii  cunltancijs  ,  de  quibus  iupra  Socmas 
^^rr.^fiB^.iMB^imm  t^i^f.  fw**  fbmpor 

"jifum  f:<it ,  SociKHs  'ivvor  coiif/l} .  nan.S. 
/*i>.4. ,  .Aicxander  cot^jSy.  ttM.u,!  >i^faitrus 
q(f.  for.lib.4..if^liimf.^^M»lfirfiMtMdU^ 
jUct.  \i  jpo':ir.p.rrt.  q.j.  nnm.ij.,Rota 
HomMi.  iim/.ipj.  nuM.^.  p.irt.i.  recent., 
fontaiuiU  depjS.Mlip^tidtf.^.^^i  of.S.part. 
lJ..nu.i6.  fJlntoniifNf  ■■j.u-.  rcfol.xj. 
mm.  II.  ,  aec  in  hoc  alnia  Liiiciimcaj 
agnofco  incer  doGKioncm  tjiitain  a  Pa- 
tic  viucncc  ,  fcii  a  fracribus  poitipfius 
obituffij  niii  in  eo,  quud^^uando 


da  congrua  dotc  ,  non  ad  comnKnfu-        .  « 
randam  eandcm  cum  legitimai  vnd^jfi 
fracresdocuerinc  dccongrtticatey  iMj^^  f 
videcur  vlccrius  inquirendum  .  Qiwmuij 

AssaRTioill.  Si  ftacucura  cxcludat  (xmin^ 
^pninasnoarubi^ualicacc  f^mineicacis,  "^"^"  ^j*- 
fcd  prnptcrdotcm  .fcu  cafdcmvtdota-  ^""^  .  " 
us ,  quamuis  cx  pr«a£tis  dos  luccedac  pn>pcer 
tooo  lcgitimae ,  non  eft  taAien  nccefle..»)  dotnn:.; 
quod,lifucrit  aPatrcviucntcconftitu-  non  eft 
ta,vcl  in  vlcima  voluntatc, adsqacc  ncce(I«o, 
candcm  lcgicimam ,  laffiifciwi  "n/.ij. 
IIMM^.,  &  confxj.  num.  i .  circa  fin. ,  Mcr- 
Um» ie kgit.  lib._i.  tit.i.  q.ix.  num. i j. ,  " 
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Untmus  TbefMnu  m.  fwr.  Ub.^  pm.io,  receut.decif.l^.  »«.iS.,  &fe4^. 

^jL.um.x  I . ,  iMfefius  ad  emfketui.  Vs*-  ruftinent  debere  cfle  confiwmeia  l^ti- 

folit.  pitrt.j.  q,-}.  rium.S. ,  6~feqcj. ,  Carpx-  mx .  Nihilominus  contrariumrentiunc 

mjadft/UHt.  naedtoi.cj^H.iuimMi.tSte'  &quidcm  Ki^ius  ^(MiHstMr.^k^.re» 

pbmttCrttkmt  iifieft.  /br.M«.i .r.148.  /«/.xy.  iw.  1 1 .  >  Gafpar vAlMte» Tfcqftanvr 

vum.it. ,  Fontanelli  de  fail.  nupt.  clauf^.  ejif.  for.  Ith.^.  q.^,  mm.^.,  f^rftllus  ad  amut. 

glof.S.  pjrt.i.num.  14.,  &  feqq. ,  Rota^  detif.i6o.^ffltiliyLaderchiusconf.ivj,liM. 

Homanadecif.ip^,iHfin.part.x.recent.  i.»&fieqq.fPoKtMeUadepa9.iaft.iUlf. 

Ratioexco  dcducitur  ,  quia  ftatutu  y^lofH.  p.irt.ii.  riu.]6.,  loannes  .An^Uu 

exclu^ens  f;minas  douus  a  fucccifione  Bojjius  dc  dote  c.i^.  num.jd.  Ratio  cx  00  |o 

patcrna  folum  intelligitar  relcraare->  dcducitur  ,  quia  ftatucum  esdndeni  Cbmn^ 

cililciii  filiabus  dotem  congru.im  ,  fi  fxminas  dotatas  ,  fcu  proptcr  dotctn^  ri.^fente- 

Raciones  "^ii^uincandcm  accepcrint,  cumipfas  nihil  aliud  cxigic, ^uam  quoddoscoa-  tupr»- 

fvoAifer  escludat  propcer  ctocem ;  ctos  attiem..r  ^ruacoaftituacureidemfasminisexclu-  mv* 

tiooe.     congrua  eflc potcft ,  quantumuis  non_,  lis ;  quando  autcra  a  Patre  dos  confti- 

commcnfurctur  legitim» ,  fcd  dumca-  tuitur ,  non  poceft  dici  incongrua, ncc 

xat  ficcultatibus  dotantis,dignitati  per-  aliquod  Aipplemencum  ped ,  lufi &erit 

fonarum,congruitati  temporttm,& lo-  adco  tcnuis  ,  vt  rcfultct  cnormiflima_. 

corum  pcr  fupcrius  diiti  i  qttae  tamcn..  lccfio ;  conftituu  v  cro  a  tracribus  mor- 

qnandoque  poceft  eflc  minor ,  quando-  tno  Pacre  debet  dfe  oongrua  lefpeftu 

que  maior  cidcfn  Icgitima  ,  ergo  &:c.  patrimonij  pcrfonarum,confuctuainis, 

3>Jccjuc  dicis ,  quod  ex  co  ,  quod  ioco  domus,  &  regionis,&  fecundum  tempo- 

legitimae  AiOceKlat ,  noa  debeac  effe  mi-  rum  varietatcm  Muhalor  de  fratrib.  part. 

iiorcadcm,cuni  fubrogatum  proalte-  5.  c.^.per  tot.,Merlima  de legit.lib.^.tit. 

rodebeatcfte  ciufdem  valoris  cum  co-  j.ej.ix.,6~  i^.,RotaRomanapart.%.ii~ 

dcm  ,  cui  fubrogatur ;  Contra  enini_.  ucrf  dccif  loz. ,  Gratiatius  difccpt .  forenf. 

impugnaberis ,  quia  potdt eftie « quod  c.id.p,fertotum,&c,p^$.pertotum,Aie' 

fuccedat  loco  lcgitimx ,  &  flt  minor ea*  nwwfa»  de  arbitrar.  caf  1 45».  per  totum  , 

dcm,  nam  fucceditpro  cadcm  inea  par-  M.jfcardus  de  probat.  concl,  jfo.fertvt,^ 

K,  vt  ficuti  lc^itinu  nuUo  oncri,6c  gra-  Martha  vot.  Tifano  ^p.  •     •  • 

uamiai  rubijctcur,ire  notac  Bartolus  in  l.      Assertio  IV.  In  cafibus ,  in  qnibm 

Titio  centum  §.  Titiogenero  num.6.  ff.  ik^.    ctiam  ftantc  ftatuto  cxclufiuo  fajmina- 
cendit.,&demonftr.,Socitt.conf.iM.nu.    ruma  fucccfsione  patcrna  dos non fuc-  u 
ii^verf.  fr^ttere4,»fa»tie4deUKit.,&   ceditlocolcgitim^,potcftrcciperediem,  in  otfl. 
ambig.conucttt.  lib.ix.  tit.tz.  nm.\z.  ita    conditioncm,&  ftipalationcm,  cxtcra-  bus,ia.» 
eadcm  dos,qu5  iocoipfius  fubftituicur    quc  oncra  a  i^atrc  in  aiTtu  dotationis  qu'buj 

ArgamS'  (^orneus  conf.\6x,  mm.i  i .  W.i. ,  Scraphi-    appofita  ctiam  ad  fauorem  fuorum  has-  ^y^; 

Ciioppon  ttus dfcif  8 1 5 . »«. z. ,  .Altogradus  conf.ij.    redum,vcl aliorum in dotc poft mortcm  ^0  legin- 

MrolutA.  num.i.,&  i.Ub.%.  Mdit.ad SttnfeliciHm  iiUaB  finc  liberis ,  ncc  talu  oncrareij-  „,3.  f^ci- 

dfcifSS  i-i  Sabdlius  in  fumma  dinerf.  traQ.  ciuntur .  In  cafibus  ver6»inquibus fuc-  pere  po- 

tom.i.ittverb.Dos>num.\6.  nonauceni_j  cedit  loco  lc^itim«e,.iionrecipit  tales  teft  ai£, 

eft  neeefle,quod  fubftituatur ^undum  conditiones,ftipulationcs,  ncc  talia  one-  condi^ 

quancitatcm  ,  priXcipuc  ,  cum  vt  notac  ra .  Ita  quoad  primam  partcm  Mtogra- 

Meuoohius conf. 1 68. num.ix,  fubrogatum  dui  conf.  18.  pcr totum  ltb.x.,  vbi  innume- 

non  fapiat  naturam  eius,  cuiusloco  ros  alicgac  aduerftts3fer/nmniieJ^f>/- 

fubrogacur,quando  adcftdiuerfaqua-  moiib.^,  tit.x.  fj.g.nnm. 18.,  & feqq.,  vbi 

lius  in  fubrokato,  proiic  eciam  nocanc  cius  fundameotis  refpondec,  Ula  retor-  ^^>^ 

*     oilexaiidercotif.io6.mm.i7.lA.}.,Tari-  quec,&  lat^probat.  7*«/5:*j«/rf.D.ewc/.  P*"'*"» 

Scnten-       '^^"f  W-  ''''"w  7^.  1'.''  j.  ;  diucrfa  au-  jSz. p'.  r[oni>/i,  Mdit..'.ds.i;,[ciic!um  dccif.  ^^^^^ 

ti«  .irte-  q^ualicos  lo  icgiuma ,  ac  in  doce>  3  $ j  .^Sabeliius  in fumma  ditierf.tra£ijom.  i .  J(^|m^ 

f6,'quod  cum  legitima  fit  a  iure  determinata.., ,  inva^Jios  nn.i^.  verfxontraritm  tanKn .  ^nOt, 

Jiiiando    dos  autcm  arbitraria  ,  dummod6  fit  Quoad  fccundam/oannf* ^»jf/«f  .80//!/« 

iicccdit   congrua  iiirpcctjsqualiutibus,  dc  qui-  tra£t.dedote  c.ij.ntm.ji.frop^  fin.,  j^al' 

locolc^  bus  (upra  diitum  cft ,  im.emif.ji.fertotmt,fameHsconf.i6%, 

^^JB^     Scd,an  idcm  in  hac  hypothcfi  diccn-  num.i  1 .  lib.i.,Seraphinus  dcctf  815.  n.i., 

tmwt'  <^umlic,quaadociosnoaaFatrc  con-  .ALt^gradus  conf.i'j.ntim.i.,&x.ltb.z., 

tmwm  ftictttactt,ledi£nMrtbiismortuoPaare  uddit.  adSiB^miemmie«if.jf^. 
ifintri-  ,  ftaAteft9,jKmAesdudcnte  femina^^dota-       IVima  pars  non  vidcturpati  difficul- 

Ims,  deo  tas,  tea  propcer  doccm,  duUdiumcit  uccm,  quandoquidcm  doscooftituta 

beac  eiTe  iQ^cr  DD.  Altogradus  conf.^.  mm.i9,  in.^iUa bniotheu remanet  in  puristci^ 

tt.i,  ,Tufchus  Uf.D.concl.iip.per  tMmn,  minis  dotis;  doti  autcm ,  vtdocipoceft 

"™^*  ^i^ie^j^.  nm.i j.,Sfita  Rotmn^  faccrappaiKreoiierafibij&JuBredibu& 
.  Sb^    '  '      ^  il  fui* 
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fuis  (lipuUri,  &alia  pa£l.i  apponcrcin 
aftu  docationis  MtogradMi  conf.  \%.per 
totitm  lib.  1.  ^ddif.  ad  S^infeliciim  dfcif. 
«5jovade  in  adu  dotationis,&  promif' 
fioiii«»vel  incontijiencifXKeftPater  fibi> 
&  hfredibus  fuis  refticucionem  dotis 
13    ftipulari  in  cafu  mortis  filiae  fine  filijs,& 
Dod,vc  lAocaAiPaccracquirit  fibi ,  &  hxredi- 
dotipo-  biu fuis a£lioaeffl  de dote ,  &  idco dos 
teftFater  non  efficitur  Datrimonium  filisj  &de 
cppone-  ii] 4      potcft  di/ponere ,  ncc  antc,  ncc 
>cc«uii-  poanupms  AMMMtf  «Mir.  i J4.  «mm^> 
^Aridttif.  I  irf.  ■M.ttf.  Uh.  I. ,  TMW 
Caftrepfis  coitf.  1  <5.  '.«w.  ^.lib.i.  ,  &  ftante 
AipuJacioaead  £iuorcffi  Patris ,  &  b»* 
rratim  incafiideoedauuefiluefijieli- 
beris ,  non  potcd  fil  ia  dc  dote  dirpcncrc» 
nec  teftari  cciam  poft  mortem  Patris  M- 

inrefolut.  cj-j.  num.ip.,&f«fq.gSttfiU- 
ciiu  decif.i^  j.  cum  addit. 

SccttiKupatsliquetcx  prxaais,nani 
cumrubrogcturlocolegitim>Teiusqui- 
liutcsinduit,  vnde ,  ficuti  kgitiuia  dc- 
l<K|c«'n*  bccliberirdinqui  BartoUis  inl.Titio  cen- 
d^dlis  timiJ^iHugieiierQ  mm.6.ff.  decoudit.,  '& 
demmfi.,Soeimu emf.iSS.n.tS.  verf. prdt- 
tere.t ,  ita  ctiam  dos ,  quando  fuoccdit 
ioco  legitimaB  Serafbimu  ieci/.i  1 5 .  im.i., 
iMtagradutemf.iy.  mm.  i.,&  x.  tAx. , 
vndc  non  rccipit  onus  fidcicommirsi 
etiam  reciproci,  vcluti>quandoduabus 
filiabis  rclinqnirar  do8,cum  hoc,  vc  al- 
tcra  finefilijsdcccdcntc  ad  fupcruiucn- 
tem  fpcdct,  itavcnouobllante  talione- 
re  adicdo  pofiinffliilirt  dc  fua  parte 
teftari,  &  difponerein  prasiudicium  al- 
terius/tiManiu corf. Ii-per  tntum ,  Sabel- 
2iM  iajkmmadiHetf.  traa.  tam.  i.  (m  verb. 
d9tmm.x6.  verf.^utd,  tfnmdo  dos  fncceditf 
&  tom4.i»varb.fiAftttiitioj vndc,quan- 
do  fucccdit  loco  kgitirase  didturpro- 
prium  patrimoaium  mulieris  (^t^renfts 
eonf.i6.  mm.^.Uy.Xo^^fogradiueenf.  18. 
num^-j.,  &frqq.  ixim,i%Mb,'%,f  TiftkiUi 
lH,D.coiicliif.fi6, 
1  j       Hicoritur  diflicaictt,an,  fi  doi,  qua 
5j      diciturfuccLiilci-c  locQlegitimac,cxccdac 
qiis  liiG^  candem  lepiciraam^pofsit  ineaparte,ia 
cedic  lo-  qua  exceditquocunque  paAo>  «oaere 
colcgiti-  grauari^  Affirmatiue  rcrpondcndum_j 
inx,excc;  cxiftimo,prouc fcnuc  ,Aitoxradiis conf.ii. 

i™,?;;  "-*.,*-A„.^,4.»*.,**«"*i 

leli  inca dtucrf.  traa.  tam,  I.  mverb.  Dos 
pane ,  in  f"*"*  •  i  ?•  *  <iui  cciam  addic  pofli:  cciam  in 

Jiuexcr  tmo^graaafijilBMiec  FAfierdoansvfoitr 
ic,ceci-  cumnon.i(rumat  naturamlcg!tim^,nce 
1?^^*^*  duspnuikgia  nili  poft  mortcni  Pacris, 
—rmnf».  qj^oi^  jm  vcrum  ficinfradicctur . 

AssBRTio  V.  Qiiando  dos  fucccdit 
loco  lcgicimx  morcuo  Pacre  j^oceft» 
 i  ^  "loilli^ 


tijs,  &c  intcrimpcr  ipfam  mulicrcm  cii 
innuptamtrifinittiadfuos  haercdestam 
in  icftamento ,  quam  ab  intcftato  Ce- 
phalus  conf.Z4^$ .  mt.)  1 .,  FrancHS  decif.  618. 
pertotim,  CaitaUr.  deeif.  i6%.  per  totnm  , 
Menocbiiu  de  prafumpt.  lib.  4.  prafumpt. 
146.  nmu^S.,  &  fiqq.y  Michdor  dc  fratri- 
buspart.^.  c^.  n.  14.,&  per  totum ,  .Alto- 
gradMsewf.Bj.  mmi.  i\.,&  feqq.  lA.  i .,  & 
CWff.i7.imiK.j4.,  &  feqq.  lib.%. ,  Rota  Ro- 
mmapart.  1 1.  recent.  decif.  341.  per  tot. 

Aacio  eft ,  quia  Iqgitima  Aatim  poft 
fDOrtemPatrisdebeturpertextam  in  l. 


ft^Hissj. 


^fu .  tefiam. ,  &  ibi  Barto  - 


bttj&  aiijfcnbentes ,  Gratimmt  difcept.for. 
eA^.  mmj6.,  &  7. ,  Catimmt  conf.  x.  per 

totum,  Tere^ittMS  de  fideicomtnif.  art.  ^6. 
ium.6o.,  Mcrlinusdelegit.Ub.^ .  tit. 4.  ^.9. 
mm6.,&pertotim,  ergononeft,  cur 
inconcinenti  non  pofsit  peti  a  filia... , 
etiam  fi  tempus  nuptiarum  non  adue- 
fierit,  cum  non  haiteat  rationem  praecisft 
dotis/cd  lcgitimae;ex  quibus  fcquitur, 
quod,cumlcgitima  fit  proprium  patri-" 
roonium,  illudcransfcrat  in  haBiedes, 
fiue  per  ceftamencum  dirponatdeiUa  » 
fiue  mteftata  decedat ;  non  enioiam- 
plius  rcmanet  inter  patrimoniuni  Fa.^ 
(ris,fcd  fit  proprium  ipfiiu  filie . 

Exquibtnoniiibaspiocoiiipleinento 
potcrisdcduoeieV  quod  ,  quancumuis 
dos  intelligaoir  focccdere  loco  legiti- 
mc,fi  camen  k  Fatre  viuence  fuericoon^ 
ftituca,fcu  tradita  filix,non  ftacim,aca 
Patre  fueric  cradita  acquirac  iura  legi- 
cimz,  fcd  cunc  demiimjaim itis pccendi 
kgitiinam  aducnerit,  ncmpe  poft  mor- 
tciu  F  itris,  nam  eo  viucncc  non  confi- 
dciatur  legicima,  necaliquis  eiusefiie- 
ilm,  vt bcne  confidcrauic  Scraphiimsde- 
c;/.  S 1 5 .  ».«.4. ,  ^  5 . ,  .Altorradus  conf.  40. 
CHtntribus  feqq.pertotumlib.x. ,  Sjbi-Hms 
inrefol.  c.6z.  mm.f.,  &  p,  ,Aditt,  ad  San- 
feliciumdccif. 

P  R      N  O  T  I  O  XXV. 

Dc  dote  praeftanda  feminis  cxclufis 
a  fucccBione  cx  vi  Scacucoruin 
Giuiiatis  Modiolani . 

SVHMjIIHFM, 

Erponitur  Statutum  in  e.  x-jS.  i.' 
Ej^oHitur  Statiitma  incAio.lib.i,  x. 
E3ipoiiim'StMitSimej.9i,eiHfiimiib.  $, 
Exponitur  Statutum  inc.%S%.  4.. 
Exponitnr  Statutiminc.zSj.^J. 
jbrticdi  examinamU  etres  eufUmm  fritm 

loco  expofttum  .  6. 
Urticult  examtnandi  circa  eifitidum  inft' 

7» 

jlrtt' 


U 

fuccedit 
lofloiegi* 

tiincnior 
tuoPAtre 
potcftexi 
gi  non.^ 
cxped.!- 
tis  nup- 
tijs ,  &C 
tranfmiC 
titur  ad 
hziedcs» 


Legifima 
dcbecur 
mortuo 
Patw. 


15 

Habet 
vim  legi- 

timr  , 

Juando 
ticcedit 
mortPa- 
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'jtrticili  exminsndl  circ4  cafitulum  tertio 
loco.  8. 

^rticidi  cxaminandi  circatfMartnm.  p. 
^rticHliexaminandicirca  ■vltimum.  lo. 
Statntum  Mciiolani  i^^S.  ejl  excluftimm^ 
f^minarHm  propter  (fualitatem  ftminei~ 
tatis,&  dos  non  fuccedit  loco  legitimf,  1 1 . 
Hefpicit  fauorem  agnationis.  ix. 
Jncipit  ab  exclufiotte .  ij. 
Stantc  hoc  Jlatuto  non  folum  filij  mafculi 
ciufdem  afcendentis  cxciudunt  fxminas , 
fed  ctiam  nepotesex  linea  mafculina .  14. 
Quantumuis  fxmins:  fint  in  gradu  proximio- 
rcs  ipfi  afcendenti .  i 
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i  flatuto  pr^finitnm  ad  dotandum ,  vtm- 

telligatwr  excluja  .  55. 
Si  defcendentes  interpetUti  intra  tempus  i 

j{.itutopr4efinitumdotem  ftmintt  non  con- 

flituerint,  h£c  fuccedit  in  tertia  bonorim 

parte ,  quamfuifict  habitura  deiure  com~ 

muni.  34. 
I.t  defccndcntes  tunc  tenentur  ad  friSus 

etiam  illius  tertis  partis  a  dic  obitus 

afcendentis  .  55. 
Jlla  tertia  pars  computanda  ejietiamexbo' 

nis  emphytcuticis,  &  feudalibus .  36. 
7{oH  tancn  ex  bonis  fideicommiJSo  fuppofi- 

tis.  Ibid. 


yt  nepotcs  cxcludant  fxminas  in  gradu  pro~    Intellige  tamen ,  fi  bona  libera  fuerint  Ju^ 


ximiorcs  rct/uiritur  ,  vt  iiati  ftnt ,  vel 
faltem  conccpti  tempore  dclatit  fuccef^ 
ftonis  .  16. 
Sententia  ajjerens ,  quod ,  ft  tenipore  delat/t 
fucceffionis  non  fuerint  mafculi  ex  linea 
mafcttlina  ,fed  tantumftcminn ,  &  maf- 
culi  ex  eifdcm  fxminis ,  mafculi  ftnt  fx- 
miiiis  praferendi .  1 7. 
Contraria  fententiaprtcfertur  afierens,  quod 

ttqui  fuicedant .  18. 
Hepotes  afccndentis  non  folum  excludunt 
fitminas  exiflentibus  filifs  ciufdem  ,  fed 
etiam  cum  eifdem  filijs  concurrunt  ad  eas 
excludendas  .  19. 
filij  etiam  emancipati ,  &  legitimati  per 
fiibfeqHens  matrimonium  excludunt  fxmi- 
nas  .  to. 

Sentctttia  afferens ,  quod  vt  filif  legitimati 
excludantfsminas^equiratur,  vt  fuerine 
concepti ,  velnatitcmpore  ,  quo  poterat 
contraijt  matrimonium .  xi. 
filij  etiam  legitimati  per  refcriptum  Trin- 

cipis  cxcludunt  fxminas .  xz. 
filiffimplicitir  adoptati  non  excludunt  fjt- 

minas .  15. 
Hec  etiamfilij  arrogati .  14. 
Tiec  itemillegitimi,vcl  fpurif .  zy.  | 
7<lec  item  banniti,  &  deportati .  16. 
Excludit  timenfsminas  filius  facris  initia- 

tus,&  incjpjx  generationis .  xj. 
Vt  fxmin.i  intcllftitiu  cxclufii,debct  cjiedo- 
tata  cx  bonis  afcendentis ,  vcl  dcfcenden- 
tium  .  18. 
Sifxmina  fuerit dotataa Maerenon  per  hoe 
itttclliguur  exclufa  cx  vijiatutia  fuccef- 
fione  in  bonis  paternis  .  ip. 
Dotata  ab  jtuo  ,  dum  Tater  effet  fub  ipfius 
poteHatc ,  fjtmina  ab  ipfo  .Auo  dotata  in- 
tcUigttur  exclufa  afuccejfione  Tatris.^o. 
ltem,.ft  Vater  iton erat  fub patria  potefia- 
tc  ,  51, 

Si  fxmina  fuerit  dotata  ab  extraneo  contem 


cientia  ad  congruam  dotem .  37. 
Statutum  excludens  faminas  propter  mafctt- 
los  nonextenditurad  bona  fita  extrater- 
ritorium fi  atuentium  .  38. 
Kationes  fuadentes  fxminas  non  dotatas  i 
fratribus  fiante  ilio  fiatuto  debere  vltra 
bona  forcnfia ,  in  quibus  xqualitir  fucce- 
dKnt  citm  mafculisjjabere  tertiam  bono~ 
rumpartem  exiflentium  in  territorio .  jp. 
Rationes  fuadcntes  contrarium  .  40. 
Famina  in  hac  hypothefi  vltra  congruentem 
portionem ,  qux  etfdem  contingit  in  bonis 
forcnfibus,admittendx  funt  ad  illam  ter- 
tiam  bonorum  exifientium  in  territorio 
partem  ,  quam  fuifknt  conjecutx  de  iure 
communi .  41. 
In  cafu,quo  fxminas  nonfuerint  intra  tempus 
dotatx ,  &  bona  fucrint  per  dcfcendentes 
alicnata,po/iunt  fxminx  illa  reuocare^  , 
etiam  fi  fuerint  ad  cridas  expoftta .  41. 
Sifxminx  dotatx  poft  mortem  primi  mariti 
deperint  effe  dotatx ,  &  velint  itcrwru 
nubere,quantumuis  facultatcs  afcendentis 
treuerint  non  funt  rcdotandx  ad  ratam 
facultatum  tunc  exifletttium,fed  dumta- 
xatad  ratamprimxdotis .  43, 
Si  dos  perierit  viuente  marito,  dejccndentes 
non  tenentur^ift  ad  alimenia  eidem  prx- 
fianda  .  44. 
Si  dos  perierit  viuente  primo  marito ,  eoqtte 
mortuo  fxmina  velit  dc  nouo  nubere  eji 
redotanda  pereofdem  dcfcendcntcs .  4J. 
Duplum  difpofitum  a  ftatuto  confcrendum 
fxminXfft intra  fex  menfts  a die  requift- 
tiwis  non  fucrit  4  mafculis  dotata,intelii- 
gendum  eft  comparatiue  ad  dotem  confti- 
tutam .  ^6, 
lllud  diiplum  non  acquiritur  irreMocabilith 
ipfi  fjminx,fcd  donec  fuerit  iittegri  dos 
pcrfolnta  .  47. 
Frutius  illius  dupU  non  funt  computandi  in 
fortem.  48. 


platione  Tatrii  cenfetur  exclufa  tt  fuccef-  Etiam  in  fucceffionibiis  afccndentis  ex  linea 
ftone  eiufdem  Tatris  .  ^x.  fxminina  ab  mtefljto  dcccndentis  maf- 

Jn  cafu ,  quo non  fucritdotataexbonis  afcen-        culi  defccndentes eiujdem  matrimonif  prx-» 
.  dentis ,  nec  dtfccndentium  excludentiumy       feruntur  fxmints  .  49. 
dthcnt  dcfcendentes  requiri  intra  tcmpHs    Statutum  Mediolam  in  c.zjp.  fft  amplia- 

tiuum,  50.  Uoe 
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0ielUtatm  exiiaiaa  fmmieHm  in  U- 

nea  faminina  exifientibus  mafcnlis  eiuf- 
dem  matrimonijt  &  etiam  f^miius  ex 
mafedot  noH  bidetlacim,  ftmafcnbtt,ex 
fio  ftmin*defcenderimtf  d/tee^arit 
tbititm  afeendentts .  $1. 

BKfiMHmmi  refirii^itur  folnmmado  ai 
fmrm  fiUorm  immediatidefeendcntim 
ab  eodm  afeendenee  ex  Uma  fmimmi , 
fedextenditmr  etimtdaeptkt,  &  M 
ttUeriores  grad» ,  fL. 

fmhut  ex  »io  matrimonio  non  exelaimi- 
ttr.  jj. 

AjfSrMMii ,  fmd  ixtereedit  inter  defcende»- 
tii  etr  Uaeamtfetdina,  &  defcendentes 

ex  linej  fjcminea .  ^^. 
tmitut  exeUiftt  fer  mafcnlot  miemodo  fa- 

eimfartm  infmitrm  mafmonm. 
Siafcendcus  dcccpcrit  tcjlatus  adhuc  fxmina 

exvifiatiiti  inteUtgimtierexcUifa.  jtf. 
Sii^ideiuitfiittierhfil^iBgewere  hart* 
des  y  nec  mafcHlos  ,  nec  fxminas  exprim 
mens/nafcidi  excludunt  faminas  .  57. 
ti  eftetiiens  ii^ituerit  fiUos ,  &  fiUas  tnne 

fiUa  aqni  venirent  ad  fucceffionem .  ;  3 . 
Si  afcendens  amiffis  defcendeutibiu  infittuertt 
extraneos  fmimtfefim  imfaptn  If- 
ftamentum .  jy, 
i£t  tunc,fi  refoUieretHrtefiamemmt  &  ie» 
fcendcntcs  prxtenti  fuccedemitf  /i»- 
nuaasexcUiderent .  60. 
Si^eenim  defeendeates  nufeiies  ia  foU 
Ugitima  inflituerit  ,tunc  famina  pofient 
impi^nare  tefiamentm,& t^re  ad  fae- 
eejponm.  61. 
t^fcendcntcs ,  quiexcludunt  faminas  tenen- 
twr  ili^is  tutra  tertumtempus  dotarc.  61, 
Si  Vater  in  tefiamento  aii^uid  filiabus  reU- 
auerit  nomine  dotis ,  quod  non  attimat 
lezitimam ,  nec  comruitatem/ton fcmme 
fiSd  agere  aietatfiemmiaitji^  k^fit 
enormis  .  6^. 
Si  afcendens  aliquid  tntefiamemreU^iierit 
fminis  defcendentibus  non  fubnomine^ 


platione  vtriafque  parentis  inteBigitiir 

cxclufa  a  bonisvtrit^^ue,fivero  tantum 

contemplatione  Tatris ,  i  bonis  tantum 

iffius .  70, 
Si  famna  fuerit  dotata  ab  afcendcnte  in  vl- 

tima  vobauate ,  vel  eidem  altqutd  reU- 

ffmwiune  dotitexdHiittit  emm  i  l«- 

niematemis  .71. 
ttteUige,  etiam  fi  ab  eodem  fuerit  eidcm  fx- 

minareUQumnonfubnominc dotis .  ji. 
Siper  fratrem  fnerit  foUiatttodo  farori  dos 

promifia ,  &  nonfecntum  matrimonim, 

inteUigitur  foror  cxclufa  4  faetlffim  tm- 

k^eaa^i  afcendmis .  73. 
tlteu^  iammoio  frater  requifitus  ad  fol- 

ucndam  dotem  promiffam  foluerit .  74. 
bt  facet^ombMs  afcendentis  ex  Uneafmi- 

«iM  emivrente  mafcido  ex  va»  wtatri' 

monio,  &  fxmina  ex  dio  tMTfi  Ofli 

frimbabeelocm .  75. 
Tifmiae  ftmrii  ietaatit  ,  &  exdaiattit 

venit  frater  exloteretmm  VatristW' 

nUaiSas .  j6. 
Tffataamvterinas .  77. 
StanteStatMtoxS).  famina  maritata  ,  fiM 

for  decm  amns  non  moait  quarimonim 

fafeeiate,  fntfmieurdotatajtr  exdt^ 

ifiKi^me  afeeaia^m ,  78. 
Si  martaa  vxare  iatra  iketmtim  hareiet 
fiatim  non  mouerint  qucrimoniam  fuper 

iote  noa  excUabauar  baredes  d  facee^. 

«e.7S>. 

Ceffatdifpofitio  huiusfiatuti  ,fiintra  decen- 
aim  moaeritqaerimoaim  etiam  extra- 
htiieiaU^ieiatemtfebm.  80. 

Haredes  agentes  poft  dcc^  flitm  fxminaintra 
deccnuima  non  pofiunt  <Kcre  nifi  ad  ter- 
tiam  boaarm  fartm .  81. 

Famina ,  qua  non  conquefia  efi  intra  decen- 
mum^non  excluditurk  petitionedotis.Sz. 


yamuis  diTponta  ex  Scacutis  Me- 
diolancnfibus  vidcancur  habcre 
rationcm  communem  cum  dif- 


iatit  aibae  faauaa  aoa  feflm  «^ere  ai    politionibus  iUcutarum  aliorum  loco- 


rO,quaeTeIezctu<tiinrfeniinas  propter 

auaiitateiu  fxmincitatis  ,  vel  proptcr 
otem  ,  quia  tamen  nonnulla  compre- 
liendunt  particulara ,  in  quibus  com 
illis  non  communicant,idc6  prxfcnteai 
titulum  inflicuo  ,  in  ^uo  iineiilacinL« 
fingul^  quasque  in  htuufinodi  ftatnlii 
comprchcnfa  accuratc  diluam. 
Prim6exatftatutumrom.  i.r.x^S.y  j 
frefa  amtimiatisfrebabiUas  eR/pni    in  quo  in  ruooelBoaibus  afceiidentimn  ^y^^oai^:. 
nonfitlocuspetitioHtlcgati.  63.  prxfcruntur  faEminis  mafculi  defccn-  rur ftatu- 

Si  famina  viaente  afcendente  mafcuLo  ex  U-    dcntes  ex  linca  malculina loquimtur  cum  ixL* 
wea  wupttiaaflterit  dotata  ab  extranea    deruocdfione  abinteflMi^  non  (olua  eaf, xft^ 
non  contempUtione  eiufdem  faminx  prx-     in  ordine  ad  ^eminas  nacas  cx  codem_i  • 
fumitur  tdonee  dotata  etim  refpeUu  bo-    nucrimonio ,  fed  eciam  in ordine  ad  f{- 
nonaa  nutemeruaijeujiaiei»  ^ff.  ininas  ex  alio  matrimonio  progeuitu 

mm*0nAmttAt\  *riam  nful  Iftllim  ad  fgml* 

nas 


eem^emeatm .  64^ 

Dammodo  reUBum  non  fit  quidmodicum/)^ . 
SitfeeadensaUaaofaminis  reUQo  eas  fofiea 

mmtai  traiiJKrit,  &  iataaerit,fhmitia 

affercns,  qiiod  jcxdemfmmif^fimaft^ 

fetere  l^atm  .66. 
TaHaOio  BartoU,  &  eiatmm  exfmd' 

twr  .  6j. 

Etidm  fi  legatm  aoafaerit  pAaa  fiA  ex- 


2}2 

nas  natas  cx  foinlnis  eiufdcm  lincae,  fcd 
etiam  ad  fxminas  cx  dcfccndence  raaf- 
culo  prajmortuo  antc  mortcm  afccn- 
dcntis,dccuius  ha;rcditatc  agitur.Pra:- 
cipit  tamcn  pcr  ipfos  mafculos  dotari 
tcmpor.ilitcr  ,  vcl  fpiritualit^r  feminas 
dcccntcr  cx  linca  mafculina  fccundum 
qualiutcm  pcrlonarum,  &  vircs  patri- 


ContraausXVL 


dcns  deceflcrit  tcftacus  mafculi  dc/ccn- 
dcntcs  prasfcrantur  faeminis  vt  fupra_^, 
fcruato  ordincvtfupra,ncc  poflintipfx  Expr 
ftEminie,  vcl  ctiam  mafculi  ex  cisfarmi-  tur(' 
nis  defccndcntcs  cxiftcntibus  dcfcen-  ti"" 
dcniibus  mafculis  cx  linca  mafculina_,  "P- 
aliquidaliudpctcrc  inbonistalisafcen- 
dcntis,vclafccndcntium  cx  teftamcnto. 


nioniiiptius  dcfcendcntis  infra  dccimu  jiifiquaicnusipfcafccndcns  infuotcfta- 

oitaLium  annum  lux  ftatis  coniplctum  mcnto,  vel  vltima  voluntatc  cis  relin- 

ad  minus,  fidotatainon  fuerint,&  in-  qucrc  volucrit,  cum  cis  txminisfatisfit 

tcrim  tcncantur  cas  condccentcr  alcrc;  cas  dccentcr  alimcntari ,      dotari  vt 

&lipra:(lidta;  inulictcs  non  fucrintdo-  fupra,& intcUig.incur  clVc  lcgitimi,& 

tato;  intra  tcrapus  praedictum  vi  fupra,  dcccntcr  dotats ,  quando  in  vltima  vo- 

admiccaiitur  ad  pcccndum  vfq;  ad  tcr-  luntatcabafccndcntcfucriiccrtaquan- 

tiam  partcm  cius,^]uod  lubicurx  cllcnt  titas  cis  rclicta ,  vcl  aliud  reliclum  ,  & 


dc  iurc  cainnutnijUccccililict  afccndcns 
nb mtcllato.acli  fuillcnt  iixrcdcsaprin- 
cipio  pro  ipfa  tcrcia  partc,i^uan»  tcrtiam 
partcm  poilint  coafcqui  in ,  &  fuper  bo- 
nis  ab  iplodcfuncto  rcIictis,iS:  incocafu 
intclliganiur  fuillc,  ftctilic,  (S:pcrlcuc- 
ran'c  in  poirjilionc,  &  tcnuca  diftcc  t^r- 
tia:  parcis ,  ac  fi  a  pi  incipio  fuillcnt  ha: 


pcr  cas  poftca  habita ,  vcl  habitum,vel 
quotl  pcr  dcbcntcs  darc  non  ftcterit  j 
quomiiius  habucrint . 

Tcrcio  cxtat  ftatutum  eod.  tom.i.cap. 
iS  I . ,  quod  difponit ,  quod  fi  fjBinina-. 
viucntca'ccndcntc  luonuiculo  cxlinca 
malculina  cft,vcl  fucric  tradita  matri- 
moiiio  tcmporali,&  fucrit  dotaca  ali- 


rcdcsnonobllantc  aliqua  alictutiont^    tcr,quam  dc  bonis  proprijs  ipfiusfxmi 
fatta  pcr  dictoi  niarouios  i;\C(Udciiccs , 
&:cricia:  facticdc  iplis  bonis  non  prcciu- 
diccnt  dictis  mulicribus  pro  ipfa  tcrtia 
partc  ,  Saluo  tamcn ,  quod  fi  pra:(iiif\:x 
rnulieres  infra  diiltuin  tcinpus  non  do- 
tat3E,.vt  fupra,clcgcriiu  potius  dotari 
condcccntcr,qii.undiciain  tcrtiampar- 
tcmvtiijpra  confcqui  ,  id  pcragcre^ 
poiruu ,  i5c  ad  id  adinittantur  .  £t  fi 
lucrint  ali.ts  dotatse  >  &  dixcrint  clie^ 
doc.u.t  proptcr  mortcm  vii  i ,  quod  dc- 
bjaiu  cas  3limcntare,&:  itcruni  dotaiC, 
li  nubcrc  volucrint,  vci  Rc.igiOiicm  iu- 
narccomputato  taincn  co,quod  iiibtir 
fucrit,  vcl  ipiicinulicrcs  coiiicciitae  fuc- 
rint  cx  prinia  uocc  ,  iic  imi.uu  iIikciu.^ 
facla  computationc.vt  fiipra,ccncancur 


Expr 
turfl 
tum 
cip. 
ciufd 

ncB ,  vcl  quam  pcr  cxcrancam  pcrionam  libn. 
coiiccmpJatioiic  iplius  fxinina; ,  &:  hoc 
conllcc,  iutclligatur  fuillc  idoncc  dota- 
ta  ctiam  rcfpcctu  facultacuin  bonorura 
matcrnorumjfcu  ctiani  Auis,  fiuc  ipfa 
afcciidens  tunc  viucbat,fiuc  non . Idcm, 
&  fi  flcmina  fccundum  difpofitioncm^ 
ipfius  fui  afccndcntis  in  vita  ,  vcl  poft 
vitam  ipfius  afccndcntis  habucrit  ca_», 
qiKcabipio  fuo  afccndcntc  cidcin  fuc- 
rin'.  difpofita  nominc  dotis,ku  icliftiB 
nominc  docis,  vcl  prxdicci  cxcludcnics 
parati  fuci  Jiit cum  ciicctu  tlarc . 

Quartu  cxtat  Datutum  cod,  lom.  i. 
f.ip.  iSi.  ,  quod  (ic  dilponit.  Si  foror 
dotata  tucni  pcr  fiw.icm  tcmpor.iliicr, 
vcl  ipiniualitcr  idoncc  ,  vt  concinctur 


ccrc  ipds  muiicribtjs  infra  kx  nicnicsa 
dic  ivquilicunns  fada  pcr  ipfas  mulic- 
rcs  nubcrc  volcuics,  vcl  Rcligioiic:n^. 
iniraic  .  tt  li  nuVa  dictos  fcx  mcnfcs 
non  do  ca  u  c  r  i  n  t,  V  cl  non  1 .1 1  i  ■> )  ccc  ri  n  t  pro 
dotc,  vt  fupra,miCLanturdi<,ti.i;muiicres 
in  pollcilioiicni  coc  boiiot  um  dotare^ 
dcbencis,  vcl  dcbcn,.uin  pro  fumma_. 


4 

Expoi 
curft.' 
cum  ] 

Ciip.  1 


prasdiifti  nuJ<;uti  dare,  vcl  i»lias  rathta-    fupra  in  ftatuto  in  cap.  iti  lucccilionibus 

( ijuoi.!  cll /// f,i;?.i7}{.  tunc  li-atcr  prxtc- 
lacur  foiori  in  fucccilionc  cuiulcunquc 
.'.icciidcniis  ab  intcftato  ,  vcl  cx  tcila- 
incnto  dcccdcntir.  fccunduiu  formam-. 
d.iici  llatiiti  inci^knth  iii  fHCccfJiontbus . 

Quinio  extat  ftacutuin  iinmcdiatc 
fcqucn$>  quod  difponit ,  quod  ii  conci-  5 
gcrit  cic  ccccto  mulicrcm  maricari ,  &  Ejcporu 
dupli  prima:  doi.is  facta  computationc    lfctcritpcrdcccmannosmaritata,quod  turftat 
vtlupra,  in  qua  policilionc  inanuce-    fupcr  doccm  non  mouci  ic  liccm  ,  fcu  tuin  in 
ncaniur,  doncc  fibi  intcgrc  fucrit  fatis-    qucrimoniam ,  praefiunatur  cHc  dotata 
faiituin  V  t  fupia.ncc  co  cafu  frudus  cd-    quoad  lioc ,  vt  tanquam  dotaca  rcpcl- 

lacur  a  fucccifionc  afccndcntiura  ,  & 
non  alitcr. 

Circa  huiufmodi  fiatuca  plurima-. 
contingunc  fub  praefcnti  titulo  cxami- 
luri ,  &prim6  circa  primum ,  an  talc-* 
Ibcutum  fit  cxclufiuum  faiminarurrL, 


pucciicur  in  lortcni .  Kt  i\  carum  mariti 
deducu  fucrint  ad  inopianimafculi  cas 
cxcludciucs  vt  fupra  ,  &  eorum  ha:rc- 
des  tcneantur  cas  alimentare ,  ii  aliun- 
dc  noii  habcant,vndc  fc  alimcnccnt. 
Sccundo  cxcac  ftacucum  cod.tom.  i 


c.iSo.)  quod  difponic,  quod,fi  afccn-    proptcrquaJitatcmfaminciucis^an  vc- 

IQ 
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tb  piopter  dotem,  quain  praccipit  alB<    nullaiiK|ue  dotem ,  vel  niiul  pro  doti^ 

gnarij&conlKjucntcrj  andos  fucccdat    rcliquent  filiabus  incelligantur  filix  7 
AKol^umCjaaiioo.  Secuad6tcuin    exclufaB^&anrufiiciaCjquodperfilios  j^ny^p 
in  eodem  dkatnr*  qaod  in  fiioceffioai.   dfikm  dos  conftituatur ,  &  qucnam .  emni. 
bus  alccndcntis  ourculi  prxfcranrur    Sccund6,  an,  fi  Patcraliquid  pro  filia- nandi 
feminis^an  hoc  ianiUiseadum  fic  duni>    bus  aominc^  dotis  rcli^ucrit«  ^uod  ta- 
tazat  de  fili|s  mafcuiB  eiulifeiii  t&m^   mea  nec  attingat  legiufflam  >  oec  con-  f^^^^ 
dcntis,  an  vcr<}  ctiam  dc  ncpotibus  cx    gruum  prodotc  videatur,  poffint  filis  ^i^^ 
linca  mdiculitu »  &  hoc  fiue  huiufrao-    petercfupplcmcntuin,Tcrti6,an,fi  Pa- 
di  nepotcsexiftaat  temporc  dclatx  fucr    tcrin  fua  vltima  voluntacealiquid  filia- 
ceflionis ,  Guc  non  cxiftant ,  Terti6 ,  an    bus  legaucrit  nulla  fa<fta  mcntionc  do- 
inteiligaturfoluroinod6  huiufoiodi  (U-    tis,  vltral^atum  dos  ciidcm  dcbcatur, 
tutum»  vbi  eaifianc  nufculi  dcfcenden-   an  verb  kgatum  ipTum  lic  compiitaa- 
tcscx  lincamafculinalcgitimi,& natu-    dum  in  dotcm  . 
ralcs,  an  vcr6  cciam ,  quando  exiliunc       Circa  tcrtium  controucrtcndum  cft 
iutitralcsilleffitiiiii,&rpiirj(r,vellefir    prim6 ,  cum  dicatur  viucnte  tfifndente  S 
6     timatt  pcr  fubfequens  matrimouium^,   jHomafcidoex  UneamafcidiM,  iaintclVi''  AicicaU 
Arfiaili  vel  pcr  reicriptum  Principis,  vcl  arro-    gatur,fifueritmatrimonio  tradita  cum  ewmi- 
«nmi-   gatijvel  adoptati,&  an  quando cxiflit    idonca dote  ctiam  icfpcdu  bonoiunu. 
mndi  cir  £)iujiunod6  clericus,  vcl  cxillit  tantum    materoorumj  Hue Auiaead  cfieftiun  ip-  • 
lum  pii!  malcwlus  >  quantumuis  lcgitimus ,  in_,    fam  excludendi  etiam  a  ftiecelfionc  lio- 
mo  Joco  quo  taincij  conferuarincquit  familia-.,    noruin  MatriSjfcu  Auia;.Sccund6,an,ri 
C]^ofi~  cum  fic  EunuchuSy  vci  imf>otcns  ad  gc-    fueric  douta  per  perlbnam  cxtroacaai. 
tta .      nerationem .  QBjut6«  ao  inteUigantur    fKmcontempiatione  ipfius  £aBmins ,  fed 
fiacmina;  ex  vi  httHI»totUtl  eiclufx  ,  fi    contcmplationc  alccndcntis  intclliga- 
fueruualiuadedOtatSyquam  ex  bonis    turcx  vi  liuius ,  vclaltcriu:>lt.icuuex- 
eiufdcm  afccndeotis ,  vel  filiorum  dc-    clufaa  fucccilione  bonorum  Patris ,  vet 
fccndcntiuin ,  &  cxcludentium  .  Quin-    Matris  .  Tcrtio,  an,  fi  ab  afccndcnce  in 
t6  iucafu,quopcrfratrci  non  cHcncdo-    vltiraa  volunutc  aliquid  fa;inui<e  fue- 
taOB  incra  cempus  ab  hoc  Autuco  pra»-    rit  rcli(i^um  ,  fed  non  exprcdo  nomine 
finicum,inquodicicur,vtadniittancur    docis^  incelligacur  tacicuic  talis  ceiifti 
ad  pcccndum  vfquc  ad  tertiam  bono-    exdttfa  k  ruocdEone. 
rum  partein,  quse  habiturae  cllcnt  de^  Cii-caquartumoccurritdubitandun» 
iutecoiumu;u«aaluec  terciaparsconir  primo,an,fiDcrfratrcmfticriccancum 
putanda  fit  habita  ratione  ad  bona^   dospromiflalororiinttlHgaturluBcex-  9 
•    Emphythcutica,  &  fidcicommilTo  fup-    clula,  a  fucccffionc  cuiufcunque  afccn-  Arfinilfc 
poiita  &c.  Sexc6 ,  an  fsmioa ,  fi  b»oaa_.    dcncis  dcccdcntis ,  vcl  ab  intcfiato ,  vcl  ^'uni- , 
arcendcntis  fuerintper filiosderccaden-    ex  teftamento.  Secund6>an  nominefia-  ^ 
tcs  aiicnata  ,  in  cafu,  quo  non  fucrit    tris  vcniat  fratcr  foluinmodo  cx  vtro-  Sm"*'' 
docacaincraccmpusaiorcprxfinitumt    quclatcrccouiundtus,  anvcio  vtcrinus    '  * 
poflietagere  aduerAis  certios  poifciioreiy   tannim ,  an  eciam  confaaguineus .  Tep> 
mquos  fucrunt  alienata  .  Scptim6,an,    ti6,an fratcr  przferatur  tantum,  & ex- 
fi  per  moricm  man u  dcficriut  dlc  do-    cludat  fororcm  dotatam,  an  vcr6  etian 
taca^velincicerumnubereyteneancur    fororis  fiiium . 
dotcin  conferrc  ad  aequaliucem  eius ,       ^if^^  quintum  oritur  ratiodubitan- 

2ua:fuitcolIataprimoraarito,&an-j,    diprim6,an,fi fiemina maMtatamoria-  «1?* 
tunc  fucrint  auftae  facultates  patri-    tur  intra  dcccnnium  co  ciapfo  polhnt  ^JJjJ^^ 
monii  eorunde  dd'oendentium,tcncan-    cius  haeredcs  pctcrc  fuccdfioncm .  Sc-  n.indi 
tur  dotcm  augere .  Oftau6 ,  an ,  fi  intra    cund6 ,  an  ad  hoc ,  vt  poft  deoennium  circa  vb' 
lex  mcnfcs  a  dic  rcquifitionis  malculi    cxcludacur  a  fuccelIione,fufficiat,  quod  tinHUnB 
oon  lattsfccerin^  pro  docc,  quo  in  cafu    non  mouenciiccm  ia  iuclido  lacra  idcm 
dicicur,quodmittantur  inpofleflioiiem  tempusyanver6noneicludatur>fiintra 
dupli  prunx  dotis ,  [Uud  duplum  fic    illud  tempus  moucrit  querimoniam_j 
intelligcadum  j  quancumuis  iaculutes   cciam  excraiudicialitir .  Tcrti6  ,  an.» 
iltius  afeendends  fuerint  diminutsB,  &   dapfo  iUo  deoennio ,  intra  quod  non 
an  illud  duplum  ccdat  abfolutc  cidcra    mouit  qucrimoniam  non  folum  cxclu- 
faunina; ,  ctiam  fi  nou  tranficrit  ad  fe-    daturafucceifionc,  fcdctiam  a  petiuo- 
cundas  nuptias  &c.  ne  dotis  oongruc »  ' 

Circifccundum  dubiumdilucndum       AssbrtioI,  Statutum  primo  loco  re- 
ericprimo,aii,ii  afccndciis  dccciicric  ce-    lacum,quodeft  lyS.incer  Scatuta  Mc- 
flanis,6ciallicueric  filios  ia  gencrenoa    diolani  cfi  exclufiuum  £Bminaru  prop- 
diftii^ttCM  ioccr  ■"'^ilrT/^f*'"H'j   tarqualicaKoi  fomindtatis ,  &  coole- 
ri  Gg  qucn- 


Digitized  by  Googl^ 


Contra^aus  XVL 

3uenterdo«eidemcoiifittuunonfucce-  quia  beneficiaconoeflafilijsezteiuiuA- 
ic  looo  legkinw .  Oonuenium  quot-   toirad  Nepotes  l.miUtesi&^mMmtaC. 

Stattitu  'V^^^  aflcrunt,  quod,  qu.indo  flituturn    dr  qu,tfiion.  l.ntcurinnum  C.de  pcmi.,& l. 


emancipatMtn  mfin.  ff.de  Senat. ,  BartoUa 
M.taerorum  f.  dcverb.  fignif.Q^t^ 
quia cxprcfsc  in d. Statuto Mediolani  d. 
cx-^i.  hoc  continccurj  tum  quia  ibi  noa 
diciciir.  Fitij  iefieiidentes  ,  fii  nu^caU 
dcfcendentcs  ;  laafculorum  autem  no- 
mincdercendentlum  vcniunt  ctiam  nc- 


xyS.  eft  incipit  ab  exciuiione  ,  &c  dcinde  procC' 
exclufiuu  die  ad  «iotationemeicladatpropterff- 

fiefflin.-i-  mineitatcm  TmiIhs  de  Caflro  in  l.  Titio 
ter        (^tif»  ^.Titio  gencro  im.n.  ff.  de  co»dit./£r 

&6.,Grati.tn;isdifi-cpt.for.  c.6%9.nnm.i^. 
Cis.  Euinciturprimo  ex  eo,quodhxclia- 

tutaria  difpofitio  principaiit^  refpicit    potes,  quinimm^,  fi  diceretur  >  vt  fifiM 
fauorcm  agnationis,  &  vtbona  confcr-    niafculus  cxdudcret  facminam,tamcn_. 
12     uentur  m farailia  .Arctinmconf.i.col.  i .,    c\ccaderetur,vt nepos cx  filio nulcuius 
Re^ictt  &e«iKf.ip.inprincip.f  ^lexandcr  inl.i.$.    cjm  faaninameicluderct/^/on/fl/.^Hi/e 
iiMinem  pr/ttor  num.^.,  &  ibi  DeciHS,& lafon  ff.  de    Tati  ismm.^y.  cumaddu.lbil^.-jndc  libcri, 
itt  ius  vocMido ,  ^fJliSiis  in  cot^iit.  Hega. 
riA:tj.  de fnccejfion.  fiUer. mim.  ii.tUt.  j., 
Brmns  trt£t,  ftar.  f.tmin.exclui.  art.j., 
^4laMttss  ie  yerb.fignif.  lib.  z.  in  princip. , 
oii  difpofitloiuxure^  opponitur  qua- 
litas  ^mineitatis,  crgo  Itatutum  hoc 
eft  exdufiuum  propter  qualitatcm  £x- 
mineitatts  . 


Sccund6,  quia  incipit  ab  excludone 


Dcciut  in  l.vi  i!i.t  nitm.6.  Cjie  in  ius  vocand., 
iiarftlius  fmx-iO^.  num.^.,  &  inl.vmccu 
mm.Xj  i .  (^.de  raptu  Firg . ,  Cdlinius  tra£l. 
ie  verb,  ftgnif,  lib.  8.  c.  xi.  num.  i. ,  tum 
quia  exprdsiibi  difponitur ,  &  ctiana 
ex  eisfxminisnatisex  defcendente  mafculo  . 

Dixi ,  quantumuis  fjtminx  ftnt  ingradn 
pYoprnqHiores  ipfi  aftcndcnti  ,  nam  quan- 
CumuisJSm.;/i  t>  atl.ftatHt.fjminas  exeln- 


Ibi  Mafculi  prt/eferantnr  f^ims,&c  deinde    ient.  art.iz.        Meharams Tun.  66 


13  praecipic  cas  dotari  Ibi  teneantur  tamen 
Incinit  t^eepsmafculi  iotare  tempwraUttr,vel  fpi- 

Uiexdiip  fkneltth  ,  cx  quibus  manifeftieruttur , 

•  quod  volueritu  quidcm  llatticntcs  coa- 
uilerc  teminis  de  congrua  dotc ,  nc  in- 
BUptatj&imMittaB  remaneanc,  non  au- 
tcm  vcnirc  in  fucccflione  ab  intcftato 
cum  inafculis ,  cum  faueant  agnationi . 
AssERTio  IL  Stanic  hoc  ftacuto  noa 

14  folum  lilij  mafculi  ciufdcm  afccndentis 
Kon  (6.  c&cludunt  fxminas ,  fcd  ctiam  ncDoics 
Juin  fiiii  ex  linca  mafculinaj  quantumuis  Kemi- 
mafaiit  (11  \a  gradu  propioquiocesipfi  afcen- 
»£ceni€~  RoTanius  i  Falte  triS.  ie  tticn  iotis 
tis  exclu-  q.'^^^.num.\%..^pHd(^arpantm  ad  Stat.  Me^ 
diinc  £bI  ii^A.c.xi^.  nunt.  87. ,  loannes  Canmegsuu 
ttinas  ,  rfe  iote  part.^.ti.ji.,&  7X.,  Birtvmgilil, 

' '  '  ■       :  ■  f .  dc  -jtrb.  fignif.,  Saliceti»  m  l, 

w^potcs  .  maximim  vitinm  Q.  de  lib.prdt. 

Ratio  ex  eo  dedticitar  primo « quta 
non  corrumpitur  t^radus ,  cumncpos 
fucccdac  in  locum  hiij  j  &pcr  ipfum  ra- 
prsefentatur  eius  Pater  ijtimtfitiasl^t. 
de hxred.,  (ju^e ab intefl.,  r.Mm  in  l.i.C. de 
fictmdis  nupt.  pcr  tcxtum  in  i.ium  fcimus 


niirii.H.,6''  'j.  iib.z.  alTcraiu  intcliigiio- 
iummodo,quando  eilcnt  in  codcmgra- 
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Qu.int5-' 
uis  fxmi- 
nx  C\n: 
ia  gnda 


mtotet 
ipCi  akii 
defldt ' 


du,recus,quando  inpofteriori ;  nihilo-  pw»- 

ininus  ffjtutum  !ioccom;irclicndit  om- 
ncs  malcuios  dcfccndcntcs  ctiam  inpo- 
fleriori  gradu  ,  vc  exdudanc  fkEoinas 
-Ibi-  lir  c!i.im  c.x  cis  f.tminisnatis  ex linea 
nufcidina  cx  dcfccndcntc  mdfcitlo  . 

Diflicultasfidummodo  aliquaeflo 

potcd ,  an  ca,  qua;  hadenus  diCt^  funt, 
intcUigcnda  fuu  primo  dc  nepotibus 
natis  viuente  adhuc  eodem  afcendente» 


Nonni^ 
la  doht 
fxotstt» 


nacfitingradu  propioquiocesipfiafcen-   an  vcr6denatis,& conceptisctiam  pofl 
eiaidcm  ^.^m  nAitnAut  i  ir^iu  trj^  A^ftm*  j-»;*   eius  obicum .  Secundo ,  aii  intcUigenda 

fint  roluminodo  ,  quando  non  cxillunc 
filij  ciuldcm  aiccndcntis,  au  vcr6,quan- 
doeciamijdemexlftnnc,quatcnusnmul 
cum  cifdcm  concurranc  ipd  iicpotcscx 
pcrfona  Pacri$,|)ui  etiam  crachliuseiuf- 
dem  afcendencis,  ad  fucceflionem . 

Inordinead  primum atTcrendumefty 
requiri)Vtnaci  iint,  velfalcemconcepti 
tempore delats  fuccelfionis  BrmmstraS.  - 
<l  't!tt<jy.fm!u.c.xclnd.itrt.\x. jz.,  Mba  j^jcxJlu^ 

conf.io6.  nu. 10.,  .Affiiclnsin  conjiit.Iicgn.  fi_^nc  hem 

'iina  Rn.C.de  t^ic.y& cenf.Ub.  11,  Se-    rub.z^.dcfucccf.nobii.num.p.lib.^.Ritio  miniisia 

cundo,  q^uiacxprxdiiftisinprimaaflcr-    clf ,  qina  noncxiflcntibus  mafculis  cx  gr-^tta 

tione  ratio  ,  cuiinnixi  fueruntftatuen-    dirpontione  huiufmodi  iuris  faimin.c  proxi- 

tesin  uli  difpofitione ,  eftfioior  agna-    admtttuiMittr»  qu^  eatenus  excludun-  ™'°7r!- 

tionis ,  &  vt bona  confcrucntiir  Gabriel    tur ,  quatenus  nufculi  cxiflunt ,  &:  hoc 

R«tiofie$  in fuiscummun.tit.iefiatut.eoHcl.^.,&6.f  in  tauorcm  agnationis  pcr  fuperius  no-  flnt  nati,' 
—  h.ic     ~-      ■    .         -  -  ^        .    .  ^        .      ^        — » 
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lUBCautem  ratio  militat  ctiam  cxiilcn-  fcrael  auicin  acImllT.i;  non  clf,  cirr  Gut  f^Sfc- 
nepocibus  ex  filio  afcendcntis  in  cxcludend«pcr  textum  inl.fimdt.jjf.de  ^*^^ 
tad  fiMDiaas^  crgo  &c.  Terdd,  p*ilis,  CorneHt inevnf.n^ ^^M'. ««^ 
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ftftremiUk^^  Bnnmtm  troB.,  qitod  fiaiui-  iura  j  ad  q^uae  flatuentcs  rdpezerant  id 

imwk^Mlit  ftmhisimfiieeeiMf  an.  \%. ,  huiolmodi  (latutofieimnasclidndeiite,  F-^x^^r 

BelH^Ms,& Baldusine.i.de  eo,(juiftbi ,  &  ncmpc  f.uior  familias,  &r  conferuatio  'nil'^>& 

b^gtd.fiuSfCurtiiuIiimor ,  &aitfqii06re-  bonorura  inajgnationc,  ncccx  co/juod  nf,'^^ 

£nt,6e  kt^mturMenoebiusconf^i^.H.^i,  fitemancipaosexcluditur  a  iurefuccef- 

Hicobitiroritur  ratiodubicandi,an,  fionis.ergonon  cft,curfilijctinnicm.in-  cm.mci- 

%j     fi  pro  lempore  delata:  fuccclTionis  noa  cipaci  no  Oc  pr^fcrcndicifdcm  fxmmis.  pacts. 
Sttti^  exciccrincmafculi  dcfccndenccs  cx  lisea      lUtio  fecundspaHBtiftyquia  legiti> 

slferens,  marculiua ,  fed folummafculiexlinea-»  matio  per  fubfcqucns  macrimoniuni cft 

quod  ex-  fa:minina,fcu  orti  cxSsminisnmulcum  plcnifliraa ,  &  cfficitfilios  unguam  na- 

tancibii^  fjeaiints  fint  pcaBferendi  i;dcm  mafculi  tos  ex  legitiroo  roatrimonio ,  lU  vt  ad-  ttgiti^ 

Mnnino^  ipfis  fijEminis.  Aifirmant  prx^crcodos  mitunturadfeuda,dignitates,maiora-  outio 

dfemafculosexftsminiseifdemfivmtntt  tus,&fimilia,cdamncfrencvocatitan- P^r  m-}- 

pit         CarfMHsadStatiit.  Akdiol.c.z-jS.  num.Qo,  tummodo  nati  cx  iufto  matrimonio  '"*?J°*'' 

ne»  £e-  ■mi,L.,Mcb«ramucoiif.iighjuim.i. ,  qui  Dmentm  r«{.j5o.  fer  totim ,  vbi  vigim  ^ 

minca..  «tiam  docent,  quod  d»cieBtibus  nKtT-  moibam^M ,  Cabd.refol.  trim.  ttf.  i  iS'-  cic  iiliat 

ipafcu!i   culis  cx  linci  mafculina  prxfcrantur  nu.io.jMich.ilor  defratribuspart. 3. cxj.,  c:ipaces 

5"^Pr.*"  nuiciUi  cx  lincA  £aBaunina  ^eminis,  cJrx^.,  GrattaiMs  dijceft.  fw.  c.6%}.  f^r  cxciudS- 

^H^j  adeoot  filiusCvpm  «^adat  amitam .  totmit^c.j^^..  mnn.  1 5 .Altograbu  mnf.  <^''nir 

Scd  non  libcntcr  annuercm  eorum  opi-  pj.  pcr  totnmiib.i.,  Vac.lordan.  lucub. 

amu  attcnta  ratiooe  finali ,  ob  quam  vol.x.lib,  lo.tit.  18.  »1011.34.,  &  feqq., 

ftanitum  induxicexclufioncmfemina-  Meriimttielept.lib.i.tit.v.ti.f.fnttt.i 

Contx:\-  runiexiflcntibus  mafculis  cx  lincamaf-  hocquc  cxprcfsi;  deducitur  cx  textu  in 

riafentc-  culma,qua;  fuit  £iUOr  agnatioais,  vt  tanta.  Qiii  fiiij  fmt  legit .  ,  indc  poflunt 

cia  prx. . •  iMMia  confcniarentur  in  eodem  familia ,  pctcrc  lcgitimam ,  &  aiias  fuccelfioncs 

iunir.    auadetiam.confiderauitidem^irp4iMa  TnfchittUt.L.comljA9.fertotum,TaulHs 

AfrMmbiiisod d.c.xj9mm.lQ.,&  fetf^.,  Chrifiiu.  decif  1 4$ . m.z i .,  &  feqq. vol.j., 

^MBraciomilicarc  non  potediiim.Ucu-  /^ceolus (OHfnlt .for.  c.-^j.pertotumvol.z., 

to  ti  £Bffliais »  qui  dici  non  pofl  unc  edis  Hicciiu  coUeS,  1 07. ,  Teregrimu  de  fidei- 

jddHmMjfiaaoakA^  fiuniluB,adeoqiae  «smmk^.  «rr.  14.  fer  totnm ,  Mmlm  vtt* 

aequafatwmUitatpKO^,acpco«i»  7^.94. 

fluois.  '  .  Hicoriturdif{iculta$,anea,auaEdt' 

In  ordihead  ftanidiuii  dieendnoiefl»  aa  fitnt  «fe  leghiniatis  per  fubKquena 

Nepotcsafccndcntisnonfoiumnonexi-  matrimonium  ,  a:quc  intclliganiur  dc  2I 

Ip     flcncibus  fili;s  ciufdcm  afccndenciscx-  filijsconcepti&,quandoparcntcsnonpo-  Sent&i* 

teraotinter  fcmatriinoniumoontralifr*  dfoens. 


Nepotes  cludcrc  fiaeminas  ,  ftd  ddani  dAlcm- 

excluiluc  fii'js  cxiftcntibus  concurrerc  cum  eif-  rc,putavc!  qui.i.nrabo,  vcl.Tltercorum  qnodvt 
ficminu  dem  ad  exclufionem  carundcm  -  Ratio  crat  coniugacus ,  fi  polica  fublato  vin- "'')  '^8'- 
fimul  cu  eft,  quia  liuiufmodi  nepotcs  proprii  culoimpcdimcnticontnserint,&qnid  '""/"jj^ 
fili^fcc-  funt  dc  eademagnationc,  6c  familia,fic  fentiendum  fit ,  fi  filij  concepti  fuerint  f^^mas 
rapraefentantperfoiumPatris,quierat  exiftente  vincu]ointerparcntes,racione  rcquira- 
filius  eiufdemafccndcncis,ergo  noncil,    cuius  adinuicem  non  potcrant  contra-  tur  ,  vc 

cur  ei  perfona  Patris  non  debeant  pro  here,  fi  poftea  nati  fuerint  fublato  tali  fuehne 

«aXft  eoncnrcere  ad  fuoceflionem  eiuC-  viocn]o,feuimpedimento?Sor«AonnnM  cmicepef, 

denaiccndentis ,  &  pcr  confcqucnsad  pan.  10.  recentiorum  decif.z\^.  num.  15.  ^*'  "•'^ 

cildufionem  earuodem  £seminarum  .  vidccur  fentire ,  quod  ad  boc,  vt  filij 

AssBRiTO  ni.  Non  folum  fiiij  eiui^  poffint  legitimari  p«r  fubfequensmatri-  ktac  cd- 

dem  afccndcntls  cxiffcntcs  fubpacria_,  jnoniu[ii,requiratur,  quod  potuerit  va-  tr.ihi  ta» 

poteftatc  ex  vihuius  flatuci  cxcludunt  lidc  concrahi  temporc  conceptioois,vel  triniooia 

20    bphpIm*  f  fedetiam  eouncipati ,  &  non  partus ,  &  tempore  contrafti  matrimo- 

Fi!ij  rtiA  folumfimplicitcrlegitimi,  fedctiamlc-  tii}. Vacif.  lord.lucub.vol,i.lib.io.tit.iS. 

em.mci.  gitimaii  per  fubfequcns  matrimonium  num.^^. ,  &  fcijq.  fol.^  ji.4ocet ,  quod 

f^y,     BrrnmstraQ.fiatntor.excliid.  f/miiw  art.  filij  efficiantur  lcgidffli  perfubfcqucns 

«ilCTTb  >  C'"^""'*^'^  Statut.  Mediolani  d.  matrimoniura,licct  lemporc  copulx,  & 

SEjfn^  cA'j%.tom,i.nu.%i.,& ^^.tDeciusconf.  conccptionis  non  pofict  nutrimonium 

'   1 155.  iiNm.4., Tirmim  trm.  frimg.  f . 54.  ftare  inter  coeuntes ,  fi  tEnpore  natiui-  ] 

,jmm.'^9.,'DHennasreg,^^0.fiUmnmtBrms  tatis  celTauerit  impedimentum ,  iu  vt 

mmpl.io.,  Gabriel infuisetmmm.  tra&.de  tuncpofiirt  intcr  cos  fUrc  matrimoniu,  f 

Uptitmt.  concl.i .  nu.  54. ,  MBmAmtmf,  licet  nondum  fit  contra&um ,  fcd  poft  'i 

t^mim.i.4dfin.vol.i.  natiuitatem  filijcontrahatur,qucxiaffl-  X 

.  RatioprimaBpartts  «x  eo  dedudtur,  pieAendum  arbitror  propter  magis  e&*  '* 

%ni>iiicnMncipato  ialMantnroBMMa,»  mmicM>a>aftafum,dequoteftatur  sa- 

Gg  %  beUim 
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keUminfkmm^mfjtrtB.tom.i.iHvcrh.  deducUur»  quia  ftatucum»  vel  conAie*- 

Uptimatio  nm.^.verf.f  tfitod^lijefluiafh  tudo  dc  (iroplici  rion  extendicur  ad  fi« 

Mr  legitimi .  iium  pcr  tcxcum  tn  c.  adoptiuus ,&  Hiy 

Quid  ver6  fcotiefulttm  fic,  fi  fiUj ooa  SaidiVn  <r  ommt  fcribetnes  tit.fi  de  fnl» 

22     per lubrcquens  matrunonhim  fueriiit  fieritcmroiierf.iHter*Dom.t&agMt.v*- 

1».,..       lcgitimati,fcdper  refcriptumPrincipis.  /a/,  filius  autcm  adoptiuus  non  cft  pro- 

leeitima*  Scntio,quidquid alij  ia contrariumdi-  pric,fcd pcrquaadam fii(tioncm,&dif- 

tiperrcl  xcrinc,  fic  icgicimacosexcliiderefiemi-  pofraonemtarisfiliu8,Tnd6;/o/4mfi. 

fcriptum  "''S  St.-phanus  CrJtijnus  difccpt .  for.  cap.  ti'- vcrb.  qnj!c  in  aiith.dc  hxredit.^&falcii^ 

Principjs  ^77.  mm.x.,  Tt^cbui  iitt.L.concla,}S.,&  aiicnt,quod  conftitutio, qu«  au^eclo» 

«iRdndiic  xjjf.fer  totm^yVmibttQir^.ieeif.Belg,  ^itimaro  filiortun  /ni»  comfi jglwrtit 

'^*"*'***»  I99,mt.io.,&feqq.pcrtottmvol.\,decif,  filium  adoptiuum ,  &  .//w^f/Kt  inl.cum 

145.  fer  tot,  vol.j 0  &  decif,  ip^ . nnmAX.,  in  adoptiuts  col.z.(,\  dc  adopt.  dicit,quod| 

&/^.Vol.^.,Teregrin.4ecif.^^.fHot4  fieiftatutodebi»turGabclIa  esquali^ 

Komanapjrt.p,  recent.decif.^z.  num,z.,&  bct  acijuilltionc,  filius  adoptiuustenca- 

decif.^l,  mt.^.f&fcqq.  Ratio  non  folura  tur  iblucre,  cx  quo  fibi  rdi^kum  cft  a 

ei  co  dcducitur ,  quod  legitimati  pcr  Pacre  adoptante ,  licet  filius  nacunUis 

refcriptum  Principis  fcruatis  fcruandis  non  ccncatur , &  rcddic  rationem,qaia 

veaiaot  apcllationc  filiorum  legicimo-  numcatilij  fimplicitcrprolatuffl,&fiae 

ran  $gUm  m  /.  cum  acnt^^imi  C.  iefiM-  adiedlione  adoptiui  non  conuenic  fiUo 

commifs.  ,  Ltfon  in  l.fi  is ,  aui  pro  emptore  ndoptiuo,  &  Baldus  confil.z^.ftatuto  ciui- 

IMon.iaj,  £  de  vfucap. ,  Mcxandcr  conf.%.  t-uis  ciHCtur  //i.i.  dicit,  quod  itatutuin 


Tere^rinus  de  fideicQmmifs,  loquens  de  fiUjs  noo  intelligatur  dc^ 

tirt.zj,mmt.xjf,,  Merlinus  de  le^it.  lib.i.  adoptiuo  ,  cft  eteoim  hic  filius  fiikus 

tit.zpS.  num.gfS^ota  Homanapart.ip,  re-  idcm  JSaidus  m  l.  ftdeicommijfum  ff.  de  con- 

cent.        75;yilwpiod  tegitiwatiiBJt  dit,»&  demotfi.,&conf.it^.  titulus  Vrin'^ 

ampla  forma  vcniant  fub  vocationeji  cipis€ol,i.  vcrf.  refpondco  ad  dubia  Ub.i. , 

fiUorum  lcgitimorum  ,  &  naturaUuor,  qua:  omnia  in  forcioribus  tcrminis  pro- 

&  idcoadmittanturadfidetcoraraiflum  ccduntin  ILituco  ciuitatis  noftr£B,quo<i 

fiUj  icgitimi fcd  ctiam  ,quta  dicuntur  loquitur  dc  mafcuiis  dclcendentibus  « 

de4pmo,  fucccdunt  aftiuc > &.pafliui,  quoriuu  nomine nonveniuncadoptiui, 

femiliamconfcruantproiiclcgitimijCtTi-  cuni  proprii  non  fint  defccndcntcs .  In 

ciunturnobiics,&iiiuftrcs  iuxu  patcr-  oidiiic  etiam  ad  arrogacos  idem  fcn- 

nam  nobilitacem  *  ac  adraittuntur  ad  tiendum  efle  arbitror  /4/0»  in  l.  x.  $.  fi 

tideicommiffum  fauorc  nobilium  dej  prxtor  i:it"i.  i     f}'.  d--  m      -jocaiid. ,  Cajfa-  24 

domo  ordinatum  Bardclowu  cottf.  '»  conjnftHd.  L^oy^u/ui.  rub.j.  §.  11.  in^  Necectl 

fer  totnm  ,  Cirituut  controuerf,  xo8. ,  Ca-  tc-^tu  tant.  quel.  num.  5 ,  verf.  item  adde->,  fiUj *nOf 

flrcnfis  inconf.^^.  fupcr  pnmo  diAiovidea-  ^'J-^ii'ies(^ampcf.tr.i6t.{htuti  fAmin.e.vclud. 

tur  diceiuli  col.x,  in  jin.  iib,z.,,4imon  conf.  7175.  Eifdcm  ierc  racionibus  hocaflcr- 

158,  mmt.^ ,  Ijnfnt  de  ^iigjit,,  &  natnti  tum  euinctcur ,  quibus  prsccdens  d^ 

r^it.  ««mment.$.$.l,nm.i^.,&j7. ,  adopcatis  ;  non  cnim  propric  ,  &  veri 

Stebamu^ritianuf  difceft.  for.  cap.dy^,  lunt  tilij  arrogancis ,  ncc  vcrc  dcfccn- 

fiKw.ix.  dcriCLSjtjuamuiscniraarrogatihabeant 

Quid  vcrQfisticndumdearrogatis,&  (pccialiora  iura  fupra  fimpliciter  ado- 

adoptatis ,  an  (bilicet  ipfi  pracfcrcndi  inacos ,  non  tamen  inducunc  iura  pro- 

finc ,  lcu  tiliabus  dcfccndcnubus  ab  co-  p;  11  tiliationis ,  ncc  dcfccndcnci.c,qua« 

2«     dcmarrogaatc,feuado^taateinfaccef-  quaiiutcsrefpicitprascisc  ftatutum. 

Filii  nm  ^^*^^  ^^'^  fiemiaa  Cvi  Patrn  natura-  Quid  rentiendum  fit  de  naturalibus 

pKatir  '        ordinc  ad fiiooeffioncm  bonorum  illc^icimis^vcl  fpurijs?  £xiftimo,hosab- 

Hflptatt  ciufdcm?IaordiaejuifimpUcit6:adflh  ioiucei«minasicgitinias,&derceaden- 

tumex-  p(atum  reotiendttm  aibfbltttft  eftfiioiu  tesnonexdudereA^Mmv/nfff.jfdMr./k  ^iHl^ 

cliidunt  pracfercndum  eife fxminis  naturalibus,  '«'«.  c.xclnd.  art.  iz.q.^.,&  art.  6.  q.  5.,  yg|*fnn.« 

^KixiMUs.  6c  iceicioais  ciufdem  adoptantts  Kifa  in  liurfatus  conf.i^S.  wm.  14.  vol.  z. ,  Carpan.  jJl 

Lexfi^o^.ftqmsrogatini,mmt,p.,f,4d.  ad  flatnt.Mediol.  c.zjS.  »«,^4.  Ratio  eft» 

Trebell. ,  Tiraqncl.  in  l.ft  vnquam  in  verb,  quia  naturalis illcgitimus,<S:  fpui  ius  rc- 

fufcepcrit  Libcros  nm.  n.cmn  feqq.  ff.  de  manciis  in  rationc  illcgitimitatis,6<:  Ipu- 

renoc.donat.,&intniS,friimg.  q.84..  rm,  rictatis  non  eft  capax  fucccilionis  ciui- 

^.,&in  lib.ij. comnuminm  inverb.fiatit.  lis , ncc poteft excludcrc  fubfticucos^- 

tumexcludens  fxminas  limit.Z.,Baldits  conf,  nochius  de  pr^tfnmpt.  lib.  4,  prafumpt.  jp. 

14, ,  lomnes  jinatt.  conf.  17.  vifo  cafn  mihi  niim.^j. ,  Hondcdeus  conf.<jp,  nifm. xy.  lib. 

propcftto,  VhylippHs  Decius  inl.generalitir  x.,Bardelonns cotif.ijf^.  num.^t^  lib.z.,&L 

Cod.  de  u^itm. ,  &  fdfiit.  Racio  cx  eo  ijuiriua  noa  poteft  a  proprio  pareot^ 
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hxres  iaftitui ,  quamuis  non  dicatur    vel  ex  ordine  fuTccpto  vcerque  (it  inca> 

prohibkutcapere  ex  atiorufn  teffcimea-  paz  ad  conferuandam  £imjliam  yrd  «  * 

to,  cum  intcr  cos  ccffct  racio  peccati  .    agnationcm  ,adecxjueinhabilis  adeffc^  '^if^ 

Ciopi  is  $.  fin.  oMth.qm  md.  fut,  eficoM^  ^um  iatentum  a  lurc  muoicipaii  io^  euttwifi 

pUtVMbuint.^.mmao,verh.edm»m  «rdinead exdudendas  foninas  afhc- Vhii^^ 

deciflo  C.dcbon.  mxter , ,  Surdus  conf.jS^.  ceinonc  ;  Non  officit,  ia(iuam,quia_>,  qii.iliM— 

WMW.7j.,Ci^no/.  de  fHcceff.ab  intrjl.  Ub.i .  cura  vcrificcntur  qualitatcs  in  Aibie^     ^  ^ 

.  MiiMhi57.  a  iure  requintae,  noa  dcbet  ineodem.^  "^fiJSt" 

Quidfcaticadimifitdcfilijsbannitis,  dirpofitio  eiufdcm  iuris  deiincrc  cx  eo,  V**» 

25    &  deportatis ,  an  fcilicct  ifli  excludanc  4uod  per  accideas  dcfinac  raua  nnalis, 

Necteem  ^^"^^"^  -  Negatiuc  refpondcndaineft  Haacnpftcamopittioiiem  inordinc  ad 

iMnniti    Bildns  in  l.^allus  §.& qitid  ft  tantHmm.^,  Clcricos  pracccr  prawritatos  DD.  fuUi- 

Scdegov  exbac  infertur  ff.  de  lib.  f&paftb. ,  Briam  iMllMichalorde  fratribuspart.^.cS. ».!.» 

Wt*       troB,  fkattU.  ftminas  exelMd.  m.  1 1.  f .  J . ,  Cancerius  itar.  refol.  part.} .  c.  1 1 .  lUf .  i  p  i 

TielUs  in  traS.  bannitor.  parte  pr.  fecundi  ^Mtcgradus  conf.66.  num.jj.  lib.  i . ,  Terf- 

temparis  qj-j.  niim.$j.t.4ltiatusco>f.  j8.  phmigcif.  l  }8,  nu.j.,TbefaMrus  qq.fir. 

lib. 


10.  Hoc  eadem  ratione  euincitur  ,  lib.i.  q.i.,  Grafias  in  f.fucceffio ab  tntefia- 

qua  euiacuntur  oacuralcs  iUegtcimi,&.  to  f  .8.  infitie,  SfercUitt  in  dec^.  fori  Eed, 

ipurij nonexduderefiBminas,quiard-  ieeif. 11. nm.^.  ' 

licct  non  funt  capaces  fucccflionis  Bjr-  Assbrtio  IV.  Ad  hoc  ,  vt  fxmina_j  . 

colms  in           lMbcbatnMm.^.  ff.  debo~  ccofcatur  exdufa  a  bencficio  ^rxicncis  ^^^[j^ 

»Kr.poffelf.coiitr€*iAidas,TirtupiH. iHl.fi  ftatuti,nonrttffictt,  quodfiientdotata  ^.,^rex- 

xmqMom  in  verb.fufceperit  liberos  nu.  1 1 j.  ex  bonis  propri js,  vcl  alicuius  tcrtij,  fcd  ^-l^if^^  de- 

^<w«  de  reuocand.  donat.^Gakriei..  M  /mt  dcbec  ciledouca  ex  bonis  eiufdc  afccn  bct  effe 

MMMM.  tit.  de fiatutiscancl.^  denti8,vel  dcfcendentium,  aquibus  ex-  doc^ci^ 

e»t^.j.vol.i.,&conf.ioz.  ».l  i.W.j.  cluditur../<jjFZ/SMi  in  conflit.Regni  rub.t^.  exborus 

Quid  undem  featicadum  fit ,  fi  ex  defucceff.  filior.  num.  4J. ,    feqa.  lib.  5, ,  ^    " *?  jli 

eodem  afcaidcnte  vnus  untummafcu-  Bnmus  in  traS.fiatut.  fxmin.  exclud.  art,6.  (^ndea- 

lus  itc,qui vd  fuerit  facris  inidatus, vel  f . io.^4rr.8.  q. 1 6.,  lafon  1»  t,4e  tlimeia,.  jj^^-  ' 

.27    in  quo  non  polSt  familia  conferuari »  *d fin.  C.  de  tranfaS. ,  ('arpama  ti  Stemt,. 

pgKnf  &«>  cninvtpotc:  cunuchus,vclcafiratus,vcl  Medid.c.xrjZ.num.-i.^i . 

«Riiai-  alia  iniubili&  fic  ad  generacionenu. .  Rationem  cx  eo  dcducoj  quia  ad 

tiNtiis.te  Rafx>  dnbitandi  ex  eo  deducitu  r ,  q  u  ia  ipfum  aieendeneem  fine  fuerie  Aum  > 

in^««  ncc  in  clcrico  facris  iaitiaco,  ncc  in  im-  fiucPatcr  ex  officio  patcrno  rpe(ft.ic  do- 

^"^"  potente  ad  gcnerationcm  vidctur  polfc  tarc  iiliam ,  fcu  neptcm ,  fi  Pater  iftiu» 

ciu<llcik*  '^^"^'^^  c:L.\i.\k  fiaaiis  difpofitioois  iutu-  lueric  prxdefunftus ,  erg^ talt  onere^ 

tariaCjVt  fciliccc  bona  falucntur  in  &iiii->  non  potefi  eximi ,  quantumuis  cx  bonts 

lia,  atagnatione,  cum  in  ilUs  fami-  proprijsvclextraneifilia,vclneptisfuc- 

lia  ipfa  ncqucat  confcruari .  Nihilomi-  fitdouta.quandoquidem  ius  hocmii- 

nus  probabilius  fcnticndum  cll,mafcu-  nicipalcrelpicittaraquoad  cxclufionem 

lum  ,quancumuis  facris  initiatura,  vel  £aeminarum  ,  quam  quuad  onus  ipfas 

inhabilcin  ad  gcacrationem  faemioa»  douodi  bona  afcendentis,dc  cuiushf- 

exciudere .  lu  quoad  dcricum  facris  rediute  agitur  Decius  conf.^Sp.  num.  p. ,  St.^^,fm^ 

initiatum  .Alexanaer  cotf.^i .  num.j.  vol.  Soeimtt  rm/.^o.  num.^o. ,  & conf.84..  'if^-  refpicic 

7. ,  BcncdiBus  c.  Rainutius  in  verb,  duas  ^.,& conf. y  ( .  num. 4.  vol.  i . ,  Brunus  iru  ti  qtio.id 

bAem  fiUas  mm.145.  de  tefiam. ,  DeciKi,  d.  traQ.fiatut.fMain,.ex(lmt.artJi^qa(S.  exclttfio- 

€mfjL9t,ad  fin.  nu.  p. ,  Cofla  in  fuix  memo-  Cbafiriiiatur,quia  ftitutnnihoe  moor-  f^^"' 

rAUibus  in  verb.  Clerici  lig.mtur  verf  &  redtorium  iuris  communis,  ergo  llridli  22^0- 

froptcrca,  Brmms  traS.  fuper  cof^it.  in^  cii  mterpcettadumji  adeo  vt  tantum.j  t«ndite> 

verb.fueceffiaverf.fitiot^verf./tatntm^  exdudac  k  fucedBoat,  quandi»  foic  mimsbo 

quo^  rxtantibus ,&  tra£i.  flitnt.  fcmims  fxiniiu  docatu  dc  bonis  cius,  a  cuius  oiia&eil* 

exc/wi.<irMi.f.ii.;quoadiaipoteatcm  fucceiiione  cxcludicur  aj;./.  fimd.C.de  deotis» 

ad  genorationein  Atmm»  d,  traS.  fiatut.  iotit  fromiff. ,  Brmms    trgB.  ftMtwt.fct' 

f<emin.is  cxclud.  art.  iz.  ^.8.  quidquid  cx  min.exclui.art .S.(f.\6.,& feqq.f^arfmms 

aducrio  dixcnt  .Angeius conf.  iS^.adfiaS  ad  fiatut.Alediol.c.xjS,  m$j,^t./9'eASl» 

apud  Carpan.  ad  fiatut.  Meiiei.  d.  c.  178.  nm.  i .,  & 

m.8o.  Racio  in  vniucrfum  cx  eo  dedu-  Quid  vcr6  fentiendum  fit ,  fi  fxmina 

dtur,quiaiuvtroqi  vcrc  faluacur qua-  fuerudocau  aMatre?  Arbitror  abfolu- 

litas  maiculiniutts ,  &  dcfccndcntici  «fe  ex  vihuius  fiacuti  non  iatcUigi  fillam 

iurc  rtatuiario  requifita  ad  cxduden-  cxciuiama  bcnchcio  ciufdem  in  ordinc 

das  tKminas ;  acc  ulEcic,  quod  vd  cx  ad  bona  patcrna  Merltnus  de  legit.  iib.j, 

4efbftaMniiSaVdcxa]jgnacaaitu»  titA.fA7,mmi,Uf&fiff*f9m90imn 
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invnallarmenfi  ftacff/ionis  7.  febr.  i/Jip„  primi<;  aducrtcndum  cft,  quod  ftatutu 

2p    &  intadet»  (ew{a  xtf.  "l^onembrit  idxp.  cxcludcns  fccminas  propccr  roafculos 

HotaM  I  «OMM  MsrifN»  mr«r  hnprefiu  tbifkm  590.  pfitfigendo  tpHs  mafcu  lis  certum  tem- 

Watfo  &^r^.^ertotum,Gratiiinnsdifcept.  for.  pus  ad  dotandum  fxminas  cxclufas , 

non  intcl  c.(537.,  Kow RomMapait.  10. rfccwf.  rff-  puta  mtradccimura odtuuumfuae «eta- 

ligicur    cif.)ip.num.6.,&part.i^.decif.^ji.nH.  tis  annumyVtpraeftatpraBfcnsftatutumy 

wluf*  ^  3,5. ,  Francijcus  dc  .Angelis  traH.  dc  cunfcf  dc  quo  hic  loquimur  in  difta  pxna_. , 

lib.i.q.j.  effeB.Z.per  totum  .  Kacio  eft ,  quod ,  fi  non  dotaucrint ,  fxmins  cum 

*   quia  yqaaado  ftaninim  fin^plicicir  dif-  illis  admictanoir ,  vel  in  toto ,  vel  iiL^ 

ponit,<}Uod  fi^mina dotata exdudatur,  aliqua  tazata  partc ,  dcbeat  iatcUigl, 

MtcUigiturtantumexclufaafucceiUonc  diimmodo  Aiiii  mafculi  fuerint  rcqui- 

dotantis,  &  non  alterius .  Diil  ex  vi  fiti>&intcrpcllati  ad  conftitucndanu, 

^«11« fUtuti ,  nam ,  an  cxcludacur  ex  vi  &cradcadamdocem,  alias  non  poflunc 

ilacati  requentis ,  vel  altcrius  dlcam.j  admitd  MtMeMut  de  wrbitrar.  eaf,  4j>8. 

infra  .  num.66. ,  .AffliStus  dccif.  570.  wiw.y. ,  & 

-  Qjiid  vcro  fentieodum  fic »  fi  fiieric  10.  j  Rota  BjmoM  part.  1 5 .  recent.  decif. 

docata  ab  Auo ,  an  (cilioec  cunc  exclu-  mo.  per  totim,Martfamu  difcep.  for. 

30     d.Uur  a  ruccdlionc  parcntis  ^  Diftin-  nu. i8.,  Curolus. '•far.jntns  lontroucrfpart. 

I>5Mt.i  gucndum  vidccur,veleteaim  Auus,  qui  J.  refp.  105,  per  totim .  Dcindc  aducr- 

ab  Auo,  docauicadhucviutCyvel  morcuus  cft  pro  tendum  ell ,  difficulcacem ,  q  u  x  poteft 

^""Jjj-^*  tcmporc  dclatac  fucccflionis  paternx .  cflc  in  hac  hypotIicfi,cx  copollcproue- 

fwkipfii»    adiiuCfViuit  vcl  Patcr  talts  feminae»  nirc^quod  ftatutum  vidctur  iUudtem- 

poteSte  adhoeeratfub  patria  poteftace  eturdem  pus  decimi  oftaui  anni  aecatis  fiBmins 

cxcludi-.  Aui.vclcratabipfoemancipatusjquan-  dotanda;  ftatucrc,  nc  matrimoniuni_, 

tur  i  fuc-  do  Auus  douuit .  Si  Pater  crat  fub  pa-  facmin»  vltra  Ulud  tcmpus  protrahatur 
cemonc  triapoteftate,exiftimo,f5minamficab        -    ■  • 
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dcfe^u  docts ,  vnde ,  cum  hacc  racio  in 

Auo  dotatam  cxcUidi  a  fucccffione^  hoccafu  ncc]i;f  ,u  milit.irc,  cumfuppo- 

fateroai  cum  iprc  Auus  tunc  ftarctpro  nantur  iiuptj:,6.i  dotata,v  cl  cx  proprijs 

atrc ,  &  ipfc  Patcr  cffct  fub  iUius  po-  bonis ,  vcl  cx  bonis  cxtranei  docancis » 

.  ^  ^     ceftace;  cumquiaprffuniicur,quodiple  vidctur  AibclTc  huic  difpoficioaiy 

PatTr  'n5  ^""^^  doaneric  comemidatione  filij ,  adeoque  adfiimmum  fieminam  admic- 

erar  fLib   fgu  vtfiUum  ipfum  eximcret  ab  onere-j  tcndam  e^Tc  ad  exigendam  congruam_, 

patriAjpo  docandi »  Si  noo  erac  fub  patria  pote-  dotcm ,  non  aucem  ad  fucceilioncnu* . 

mftiiM;  i:  ftate ;  «dhuc  cfficax  pndumprio  eft ,  His  tamea  iniiiiiiiiobftantibtts  lencieii- 

quod  Auus  dotauerit  contempkuione  dum  eft ,  quod ,  fi  mafcuH  rcquifiti ,  & 

ItUj  i  Si  Auus  tcmporc  dclatx  fucceiUo-  interpeUati  ad  conftituendam  doccnL^ 

nis  morcuus  erac ;  adhuc  vchemcns  pc^  incra  ulc ccmpus  non confticuerinc,ad- 

fumptio  cft ,  quod  dotatio  fucrit  fccuta  mittcnda  fit  fjemina  ad  fucccninncin  in 

COntcmplatione  tiUj ,  &  vt  tiUus  cxclu-  iUa  tcrtu  bouorum  partc,  qux  habitu- 

dececur  ab  onere  dotandi ,  adcoq;  &c.  ra  fiiiflfec  cle  iure  communi ,  ac ,  fi  fuecic 

atquc  iuxca  huiufinodi  diftindtioncs  hxrcs  aprincipio  iniUa  tertiabonorum 

ariiitror  proccderc  hrumm  traQ.  fiatia.  partc  -  Ibi  &  ji  prxditi*  muUcrcs  non  fue- 

fmku»  aieUidjart.6.  tertis pm.  primiprii  fint  dotat^e  infrk  tempus  prxdi£ium  ,4dmit' 

caf.4..    I .  num.6o.,&  q.x.  tantw  ad  petendum  vfq;  ad  tertiam  partem 

Hinc  habetur,  quod,  fi  fiaemina  fue-  fius  ,  quod  habiturm  effct  de  iure  communif 

rit  docau  ab  cxiraneo  concemplatione  fi  deceffifkt  afcendens  ab  intefiato  ,ae ,  fi 

lu^iueric  Patris,  intcUigatur  cxdufa  ab  ciuslue-  fmQent  btrede» kprmipie  in  illatertia  bo- 

rcdiutc ,  &  fucccifione ,  quia ,  quando  »w»m  parte ,  vbi adtierte,  quod  a  firatri- 

doUtiofa(fla  eft  contcmplationc  Pacris,  bus  ipfis ,  feu  dcfccndentibus  prsedpit 

perindc  eft,  ac  fi  eflecfsi^ab  eodenij  fominasdocarifvbinon  fuerincdoucaey 

Pacce  Carp4am  adfiam.Mtdi9Umi  ea$u  quod  vcique  inteUigendura  eft  ab  ipfo 
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cenfecur  mm.  4.  in  verk,  emnflatme  ^fint  fit» 

cxclofiL.*  miM. 

i  facoe&.  Solttia^ie«ricttrdifficulcas,  an,  fi 
90oe^  femina  non  fuerit  dotata  a  Patre  ,  ncc 
contcmplatione  ciufdcm,fcd  vd  cx  bo- 
nis  proprijs ,  vel  ab  excraneo  conten^ 
plationc  ipfius  fxminac  ,  ncc  a  dcfcen- 
dcntibus  cx  bonis  afccndcntis  fucrit  do- 
taca,habcaciin  ad  fucoeffioncm  in  hje» 
rcditatc,  an  vcro  dumtaxat  ad  dotcm 
con^uam.  cxi^cndam  i  iioc  vnum  in 


afcendcnte,decuius  fucccnione  agitur, 
cu  cx  fupcrius  di^  non  fufficiat ,  quod 
fiierinc  alfHfld&  docac«,vel  ex  bonis  pio* 
prijs  c.irundcm  fxminarum,  vcl  cxtra- 
nci  Brunus  d,  tra£t.  fiatut.  ftcmin.  cxclud. 
artj6.  ^.lOk, &ert.8.  q.i6. ,  .AgliSut  itu 
confiit.Repti  rub.  15.  de  fucceffione  fiUer, 
iUflSr/eqq.  Ub.j. ,  ncc  obftac  ilJa^ 
iUtilihnntt  a  ftacuencibw  idnnci, 
nc  fciUcet  matrimonium  £Bmin$«l  de< 
iiic<Stiid<ici»vigar 
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tnr ;  non  obftat,  inquain ,qutt]iocfta-  miflb  ruppofitis. Ica quoad  primampar* 

 ^      tutum  illud  tempus  abioluti  praefinit  tcm  UftuaHsincoi^itut.  Re^ni  nA.xy^ 

addotan»iicaquoiiiodocuoqiie>.fed  Sme^j^ fiUarwmaim.%6^  & ij.Ub.i., 

J^S^'  ex  bonis  afoeadent»  CMiflitnendamfi»^  AitAir  kitraS.llatm».  in  verho fiiccedere 

tanpoceijaeuodum iic matrimomum^j  vol.%^Brmmtm tra&.fiatut.ftmiujexclth 
nec  ne ;  qnin  nmno»  fi  hac  verba  noo  imjnt.9.  qx.mm.$.j  &  ^jiz. tmm.3., &  - 
clTent  appodtajilacim  poft  mortcm  Pa-  4., Socitutslua.conf.yi.nstm.i. vol.  i . ,  Ale- 
tsa»  vd  aTcendeacis  mortui  pofTet  pcti  nocbius  de arbitrJib.i.cent.z.caf,iSo.  9.9, 
jtOleriem  tntB.fiatati  part.  i.  f ,  1 04.  Qgotd  fixnodiim  quotquoc  fuftjnenc 
«.  7.  cJh  ftqq.  y  &  ftatim  adita  hacrcdi-    bona  fidciconuniflb  fuppofita  non  pofle 

XXOtLMceaie  Tema  1. 1.  col.  tdt.  verf.  aiieaarijiufi  iacau£undous«  vei  dona- 
vtrm  oMtemCJe  impon.  laerJefcriptM.  ,|ionis  fWOpcer  nupttas,qiiaildo  propCCC 
10.,  &  aliqui  volunt  dotcra  illam  fuc-  dotcm,  Ac  talem  donationcm  non  lia- 
cederedebereiocoiegicime,qux  proin-  bentur  aliundi  boua  fuiEcicntia  ad 
d^flnrimdebeRCiir>aeaK»ndenseflec  congruiutcm. 

mortuus  MeitochiMS  eo$^.ji,e»l.z.vol.i Ratioprimae  partiscx  co  dcducitur  , 
&conf.i^^.  num.6.  volx.»  Bmfumcottf.   quia iilabona  feudalia ,&emphythcu' 
&f,wima>y»vol.i.,^uietimattefiatmd»  octquoad  dominium  vtileoomputan-  , 
commHni,  (  quamuis  hoc  non  ita  vcrum    tur  intcr  bona  ciufdcm  afcendcntis ,  &    '^' orU 
credidcrun )  qux  omnia  indicant  noa.<    tranfmiOibilia  ctiam  ad  fcmiius,  crgo,  ^.fpSi^ 
attendi  catc  tempus  pnBeiai, vt  tcmpus   cum  £aeaiiiuB ex  iUa  dilatione  doucio> 
liupnarum,red  tanquam  tempus  retlri-   nis  vitra  cempiis  a  iure  pveefiniinn  ae* 
Aiuum  ad  eam  dotem  conflitucndam ,    quificrinc  ius  ad  fuccemonem  mtefthi 
/iue  tunc  nupti^  fequantur,fiuc  fucrinc    partconaniumbonorum ,  quse  fibi  con- 
lecucaEfinc  uiidocacioncpcrfcatrcsdc-   ciqgcrepocerant de  iure  conunuai « vci- 
Jbendentes  ficOa .  qtw  illa  tertia  parsdefumenda  erit  edS 

Baeo  aucem  ,  quod  dicatur  in  eod€    ex  bonis  cmphythcuticis,&  fcudalibusj 
ftacuto ,  quod  dcfceademibus  non  do-   cum eciamii^  finc  bona  eiufdem  afccn- 
fandbos  laeminas  intra  illud  tempus  detttis;Ne(]iiedieasjquod,cumillabo* 
prseTcriptum  admittantur  aca:dcm  fie-   na  proucniant  cx  vi  primae  inucftituras 
jninas  ad  iucceflioncm  in  teriia  bonoru   fadlce  pcr  inueftientem  in  primo  inuc* 
parce»  qnp  fiiilTent  confccuturx  dc  iu-   ftito ,  &  fic fuccefltui in  ciusdeibendea- 
recommuni,  ac  fi  hsredes  fuiffcnt  a   tcs,&:  fucceflbresnonintclliganturpro- 
principio  in  iila  tcrcia  bonorum  parte,    uenire  abipfo  afcendcnte ,  icd  a  primo 
oricur  difB<)ulus ,  an ,  fi  iila  dos  pcr  fra-   inucftiente,adeoque  unquam  bona  non 
3  5    tres  incra  ^lud  ccmpus  non  fiierit  000-  arcendencisjfed  inueftiencis^concra  enim 
ftdefben  fticuu»iK>n(blumpo39incfiemtiuBpetere.  impugnabcris,quia  exquo  daufunc  in 
dentes     iUamtcrtiara  bonorumpartcm,  fcdctia    emphythcufim,  &  fcudum  cum  tranf* 
tuncte-  fcu^us  iiUus  certiieparcisa  tempore..»   mi^iiiute  eciam  in  £aBmiiias ,  vcique 
etum  ad  mortis  ipfiusafandentis .  Senciovcique  unquam  immedia^  proaenientia  ab 
fmCtas  etiam  fruftus  illius  tertia:  partis    eodcm  afcendcntc  primo  inucftico  funt 

illiiister-  abilioccmporccxigere./tf/exdWrrcoii/.7.    intercosdiuidcnda,quivcniuncin  eius 
tix  partis  celA.  mmX.vtlA.iS«ekmtSmittre€itf.^f.   fuoodBone ,  adeoqueetiam  interficmi- 
idieobi-  nim.^d.  cum feqq.  V0I.4.,  Carpanus ad  Sta-    nam,quJE  cx  vi  illius  dilationis  in  dota- 
g^"»  ff^f^  Mcdiol.  d. c.  178.  mm.  x6x.  Katio  ex    tione  iiabct  fuccedcrc  in iiia  ccrcia  bono- 
codediicicur,quiailla  particuia,  df/!   rumparCe&tUNr«s«Mrl^.fifM<f  m/.^.^. 
it  principio  fua-int  hsrcdes  rctrotrahit  ius    de  Sacrof  Eccl. ,  Rota  in  B.omana  domus 
&mmarum  ad  cempus  mortis  eiufdem    de Capictjs  ipjanuarif  i6xz.  coram  CocmQ. 
aTccndcncis ,  in  cuius  bcwis  fuccedere.»      Ratio  fccundf  partis  cx  co dcducitur,  ^Jfo 
debent  in  tertia  partc,crgo  ab  illo  tcm-    quia  bona  fidcicommiflb  fuppofita  non  ^J^T 
-     porcpoiruncexigercfru»atusiiiiusterti{   funi  alicnabilia  nifi  caufa  dotis  con- 
30     parcis  .  grus  ,  &  doucionis  propccr  nupcias, 

10»'"     AssBRTio  V.  Illa  cercia  pars  bono-    quando  aliundi  bona  habcri  non  pof-     ,  7 
compa-  f confcqui  pofl^unt  £aBmin£c,fi    lunc  pcr  cexcum  in  autb.res  qu£  C.commu- 
tandTeft  iacra  cempus  a  iurc  prcfinicum  notL,   «<«d0|i^4lir;i|]laanfemtertia  bonorum  tamcnffi 
flciain  ex  fiierinCperdefceiidcnccsiUasexciudcii-   pars  noiivenitnominedotis,  fcd  verae  bona  ii- 
bonbnn  tesdouca;oompuundaeftetiamilbonn    lucceflionis .  Verumcamcneft,  quod,fi  bera  finc 
phytcii-  cmphycheuticis,  &  feudalibus ,  fi  cm-    illa  tcrtia  bonorum  fars  conftjtuerct  fufficien- 
fSi-ui?  phydicufisjfitfeudumfinccranfnuflibi-   duqjtaxac  doccm  coqgyuam  infpcdis  ^'^-^lf""- 
u!r     lia  es  voluiuacc  coocedentis  edaun  ad  ouaiiutU>us ,  deouibin  fopra ,  vtique 
— j  noaBuagi  i  bomi  fMcmnr  iiifliiiaa  pofi»  iUR  aBfidit^ 

^  oun- 
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compuutis  bonis  iideicominifli ,  fi  alia 
bona  libcra  non  fufHccccnc  ad  congrui- 
tatcra;  quod  tarocn  vix  poccftcuenirc 
cuinalia  bona,qux  vUraillamtcrtiam 
partem  mafculos  defccndentcs  conrin- 
gcrcntA  eHcntli!jcra,poffcnt  congrui- 
taiem  docis  conllituere. 

Quid  vero  fcncicndum  fit  de  bonis 
foic;iiibus,ncmpc  fici:»cxcra  territorium 
ftatucntium,  an  ex  illisetiam  compu- 
ScniiPl  ^^^^^  tcrriain  bonorum  pars, 

txdiulcs  "juam  fa:inina  nondotataintra  lempus 
fjcminis  a  lurc  prasKnitum  coafcqui  poteft .  Hoc 
proptcr  in  primis  rtatucndum  eil,  quod  llatu- 
m.ifculos  luinvjxciudcnsf.vminasproptcr  malcu- 

nonextc-  j^s  noiioxtc:idacut  cxdcic£tupotciKitis 
«ittir  .ad    j  1        /•  '^,1 
bona  fit  1  "       extra  lcrntorium  llatucn- 

cxtri  tcr  ^''i''^  HjnniKS  inl.innclos  populos  ni4»i.j^.f 
riroriun»  "^'^'  cciatn  H.tUu'.  tKl.f&  ^if  C,  dcjumin.i 
(liciien,  Trnut. ,  &  fid.  cichal. ,  KoUndus  tnii.  dc 
tiuni.     lucro  dotls  tf.zo.  u.\.^..,Cjpicit<sdccif,i')9.y 
fvafa  Ho)ii.t)u  pjrt .i.dinrrf.  dci. if.dy ^ . ,  6" 
poft  7'em.on  .idfl^tut.  vrbis  da//.  loS., 
Cratianusdtlccpt.for.e .^.^  I .  num.iS. ,  & 
f  .58 1  .nH))t.S.y  .'/vi.««.f  dclflir.  lij.^.tit.i. 
q.  1 8.  p<*r  toimn,  .\Iiih.ihr  dc  fmti  ihns part. 
3.  c.j.  pcr  totutn ,  Grcy^oritis  dccif.l")^., 
Kota  Homana  in  viu  CiUicr.  hxrcditatis  1  o. 
Ju)itj  \6\6.  coram  Rurato , ia  altcru  Ciuita- 
tisC .ifiilii fupplcmciiti lcgitimA  ii.Decctn- 
bt  ts  1617.  corani  "Psmphilto  ,  &  in  altcra 
'Kjmicnfi  fucccjfionis  xi..  ^fatj  i<5t8.  fo- 
ram  Mcrlino  intcr  impreffas  ciufdem  dccif. 
^^^.pcrtotutn,  Riccius coHc3.Z9]8. ,  .Al- 
to^r.uiiis  co)if.9i.num.^.,&feft:)it.Ub.i., 
vbi  coacroucriilfimaiucllc  qu^tliinncin 
dcmoiillrat,iuulias  aucioritaics,  &im- 
tioacsi)iconcr.inumalJc|jat,&  landcin 
nitiii.iz..  lu.ij  nci^aCKiain  opinioacni  fc- 
quiiiii',  ii.j^' iLuutuin  Joquaturin  icm, 
liu.-  u\  pcrfoiuui..'^iaiitc  li^tcurhacopi- 
nio.ic  ,  qiuin  tuciorc.n  c\itlimo,ditij- 
culta^ iiiodocil ,  aii illa  tcrtia  bonorum 
pari ,  qu.i;  cx  difpoficionc  jiuius  llacuti 
dcbjcur  ixiniiuu  ii< »n dotaCii: a  fratribus 
liicra  iciupa.-;  pr.t.n.iituiu  fitcoiiiputan- 
d.iccia:;!  cx  boais  tbrcnlibus  afccndcn- 
tts,  iiiqutbus.  f.i;;iiiux  xqualiccr  fuccc- 
diinccum  iiufculisjadcouc ,  li  fsmina 
ii»  dtui(i.)nc  b.iiiorain  finvaliuni  tan- 
DifHcul-  tumcx  ilUsconfccuia  ric,quattcumad;- 
m  qua-^iiquet  tcrtiam  boaoi  um  partcm,qua:  dc 
d-imexci  ^^^.^  cotniiiuni  futllct  contccutura  non 
^'J'  cxuntc  hoc  Ibtuto  comparatiuc  ad 
tna».     oainiabona^fiuccxiilcnua  inierritoiio, 
fiuc  cxtra  ccrricorium  nil  amplius poilic 
cxigcrc  dc  bonis  in  tcrritorio  cxiftcnti- 
bus,  anvcro  illaterria  bonorumpars  fit 
fumcnda  dctrac^is  bonis  ibrciuibus, 
adeout  txmiiue  vltra  ilia  bona forcnfia, 
in  quibus  xqualitcr  fucccdunt  cum_, 
fracribusjdcbcant  foruri  tcrtiam  bouo- 


rum  parccm,quam  fuiflcnt  cofccat^  de 
iurc  coramuni  in  illis  ,  qu^  in  tcrritorio     ? 9 
exidunt.  Ratio  dubitandi  ex  codefu-  Rntioncs 
raitur,quiaftatutum  folumrcfpicitbo-  fu-iden- 
nainterritorio  ftatuenriura  conftituu,  ffsf*mi- 
adcoquc cius difpofitio folum potcft hcc  ^f*^* 
bonaafficcrc,non  aliacxtra  talctcrrito-  ^g"^^  ^ 
rium  exiftcntia  ,  ficque  dum  difponit,  quibiis 
quod  fratrc  ,  feudcfccndcntcmafculo  xqu.ilitcc 
non  dotante  ftetninx  admittantur  ad  fuccedQc 
iliam  lerriara  bonorum  partcm,  vtiquc 
vidctur  rcllringi  ad  bona ,  quat  cadunt 
fub  difpofirione ,  &  poteftatc  ftatucn- 
tium,adcoque  ad  illa  ,  quae  cxiftuat  iu  ti.im  bo- 
tcrritorio.  Acccdit,  quod  huiufmodi  norum 
dcuolutio  illius  tcrtiae  bonorum  partis  p-^rtenu 
ad  fu:minas  non  dotatas  intra  prxfini-  '^'''ft"}- 
tuin  tctnpus  a  fratribus ,  fcu  de(cendcn- 
tib  js  nuiculis  cft  in  pacnam  corundcm  \ 
iVat.-mn  ,  fcu  defcendentium  raafculo- 
rum  ob  dilatam  dotationem  vltratcm- 
pus  a  iurc  pr.£finituin  ,  crgo  dcbct  cflc 
dcillis  bonis,quce  ipfi  confi;cuti  fuifient 
cx  vi  rtatuti ,  fi  intra  debitum  tcmpus 
docalicnt ,  adcoque  de  exiftcntibus  ioj 
icrricorio  nuUa  habica  ratioiie  nuUoq; 
rcfpcdcu  ad  bona  forcniia,  icu  fica  cxtra 
tcrritonuin.  Ex  aducrfo,cum  ftatutum 
dicat  iii  gcncrc ,  quod  nuiculis  defccn- 
dcntibus  non  dotancibus  intra  praefini- 
tum  tempus  fa:minx  admiccaatur  ad 
tcrtiam  bonorum  partem  ipfius  allrcn- 
dcn  ti& ,  q  u  a:  conlcc  u  ta;  f u  ificn  t  dc  i  ure-» 
communi,  &  pcriEquaicm  fucccllio.ncm 
cum  miiculis  in  b.jnis  forenlibus  tan- 
tu:n  coaiccuta;  tucriiit,  quantum  ada;- 
quac  ill.im  ccrtiam  bonorum  parcciiLj  4^ 
noa  vidciicur  ad  quid  ainplius  admit-  R.itione* 
tcnda;,pr.ecipuccuinincas  itatucntiuin  fuailen- 
co  Oidiiiccur,  vt  f«;niax  iiura  conuc- 
nicacia  tcmp.^^jra  cx  bonis  alccndcntis  ^""•"'^* 
fiac  dotanda;,  fcu  tantum  habcant,quo 
CDjjgruc  docari  poifint,CSc  imbcrc,quod, 
cuin  coaiccuta;  fucrinc,  fcu  contcqui 
potucrincpoft  obicum  alccadcacis  inii- 
Jis  bonisfofcnlibus,in  quibusa;quc  iuc- 
ccdunt  cum  ilciociidcncibus  nufculis, 
iioneft ,  curdcfcctu  dotis  dcbcantmaf- 
culi  ilii  pa;.ix  iubiaccre,  vt  ainictant  il- 
laiaccrtiambonorura  partcm,  quaidc- 
iioluacur  ad  tlemiius  .  Quid  cr-jo  in_. 
h.K"  concroucrfia  concludcndum  }  Pro- 
babiliusarbicror  fxrainas  in  JuchypCH 
thcfi  vlcra  congruentcm  porcioncm_,, 
quxcildcm  concigic  inbonis  forciifibus 
in  diuifionc  cum  defccndciitibus  raafcu- 
lisadmictendasciTcad  tcrtiam  illam  bo- 
norum  partcm,qux  fuifientconfecutx  4' 
dc  iure  comrauni  etiam  quoad  bona_j  Prxfcr- 
cxiftcntiaintcrritorioftatucniium.Ra-  t""^  P"- 
tioncspro  hac  partc  adduftx  videntur  "^*^"* 
condudcnccr  iianc  noftiam  opinioncm  ^^^'^' 

cuin- 
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euinccrcquibus  hanc  vnam  addc,quia  iurc  pcrmancat^  pcr  confcqucns^cum 
nifi  hoc  ftatuturaprouidcrcttantum  dc  intcUigantur  a  principio  fuiflc  in  polTcf- 
ccrcia  parte  ,  fxmina  in  bac  hypothcfi  flone,incad£intclligunturpcrfcucrare, 
admittcrctur  ad  totam  eius  portioncm,  &  pcr confcqucns  auocarc  alicnationc . 
fiuc  quoad  bona  cxiAcncia  in  tcrrito-  Assertio  VII,  Si  faeminx  docaca; 
rio,  fiuc  excra  per  ea  >  quz  nocat  Brimus  pod  morccm  primi  marici  dclicrint  cfle 
i.traFt.  fiatut.  fjtminas  exdmicnt.  art.6.    dotaca:,&  vcJintitcrumnuberc,proba-  43 

j. ,  prnicip.  memb.  4.  ^.7.  verf.  plusdicit    biliuscft,  quod,  quantumuis  facultatcs  Si  do$  in 
Bald Hs  ;  cui  adhercrc  vidctur  r<trpaw»    afccndentis  in  manibusdcfccndcntium  primo 
ad  StatHt.  Mcdiol.  d.  r .178.  num.  158. ,  cr-    fuerint  au^,  non  tcncantur  ijdem  dc-  marriroo 
go,cum  ftaiutumreftringat  in  hac  hy-    fccndcntes  rcdotarc  ad  ratam  faculta-  a'^^"" 
pothefi  cancum  ad  illam  tcrtiam  bono-    tum  tunc  exiftentium,feddumtaxac  ad  nehcrit 
rum  partcm,  hoc  vtiqueintcUigendum    ratam  primac  dotiscifdcm  fierainis  in  hon  eft 
ell  in  ordinc  ad  bona  /ita  in  territorio    primo  raatriraonio  conftitucae  compu-  confti- 
ftacucncium,  quandoquidcm  llacutum    cato ctiamco,quodfupcrfuerit,  vel  ip-  tuend.^ 
cft  foluramodo  reftriftmum  a  fuccelfio-    fx  raulicrcsconfccucaB  fuerint  ex  prima  |P  fecun- 
ne  vniucrfali  ad  illam  parcem  dccermi-    docc .  In  hoc  vidcrur  confentire  Rma-  oo**» 
nacfc ;  c«ccrum  in  ordinc  ad  illam  par-    nus  fnig.  jSS.ciw»  addit.  ibi,  dum  dicic ,  ^^t^ 
tcm  noii  cft  reftriftiuum quoad  hasc,  vel    quod  Pater  tencatur  dotem  fiJiac  fecun-  .-ifccndc- 
ilia  bona .  donubenti  dare,  quamdedic  primo  vi-  tis,n  crc 

AssERTio  VI.  Si  bona  fucrint  pcr    ro,  quod  ,  fi  h«ecvcrificancur  in  ordine  uerint, 
4*     dcfccndcntcsmafculosalicnata  in  cafu,    ad  ipfura  Fatrcm,  non  video,cur  verifi-  fed.-idM 
In  cafu,  quo  faemina  non  circc  incra  prajfinicum    cari  non  dcbcant  in  ordinc  ad  firatres ,  J^j^|Z 
quo  fx-^  tcmpus  a  iure  dotata,polT'eteadcmagc-    &  aliosdelcendentcs,  qui  ex  vi  pracfen- 
nuni'  no     aducrfas  tcrtios  poircflbres ,  in  quos    tis  ftacuci  tenentur  rcdocare  . 
coneruo  fucruntalicnata,adcadcm  rcuocanda,       Ratio  cx  eo  deducitur,  quia  ,  quan- 
tempore  etiam  fi  illa  bona  fuerinc  ad  cridas  ancc    tumuis  faculcaces  fuerint  au£tae  in  ma- 
«iocatz,  alicnationem  expofita  .  Hoc  exprcfs^    nibus  dcfcendcntium  ,  fi  tanien  polt 
Sc  bon.1  colligitur  cx  verb.  ciufdcm  ftacuci .  Ibt,    morccm  primi  marici  fsemina  non  dcfic- 
fticrinc    ac  ft  fu/ient  bxredes  a  p/rincipio  .  Kurfus    ric  cflx:  docaca ,  ijdem  dcfccndcnccs  non 
f^^  A      "•"'«'^'^'f '^*'^'^'""'*"'^- I^uf^us  «0»    tcncntur  aliquid  rationetalisaugmenci 
t« "lie-"  P^'^''*^''^^ ^f^^  mulieribus .  £x  primis,    confcrrc  eciam  in  ordinc  ad  aliud  ma- 
nar.i  pof.     /'  f>*'Pent  It^edcs  a  principio  infcrcur ,    trimonium,  fi  quidem  ratione  illius do- 
funt  nr-  quod  ica  habeancur ,  ac  fi  a  principio  ,    tis  incclligantur  abfolutae,&  fimplicic^r 
minxre-  fcu  poft  moftcm  afccndcntis  acquific-    exclufx;ncc  hoc  ftatutum  aliccr  proui- 
uocire  i  rint  poflclUoncm (^arpanus  ad  Statut.  Me-    dct,niG  in  cafu ,  quo  dcficrint  eflc  dota- 
iitl.  d.  c.zjS.  numj.6^.  mvcrfnon  prsm-    tae,  ergo,  quantumuis  defierinc  circ  do- 
rfifd?«  i»Wimfc«T ,  quod  ctiam  coiligitur    tatjc  poft  mortcra  primi  mariti,nonha- 
ex  ali;s  vcrbis  immcdiatc  fubfcqucnti-    benc,  nec  habercpoHunt  ius ,  nifi  vt  ad 
bus  .  Eteo  in  cafu  intelligjntw fuifj'e,jle-    racam  iilius  prima;  dotis  itcrum dotcn- 
tiOc,& perfeucrajfc  in  poffefjioiie ,  &  tenuta    lur ,  quandoquidcm  ftatucum  foluni^ 
di£l£  tertiapartis ,  m  fi  a principio  fuifient    prouidec  in cafu ,  quo poflcnt  cflc  docc 
hxrcdes;  vndc  fcquicur,  quod  nufculi    dcfticucz,ne  indotacx  ,  &  innupcae  re- 
defcendentes  non  potuerint  praedid^a_>    mancantnoaautgn,  vtinfaculcatibus  R.iHones 
bonaadcridascxponcre  ,  vc  caucturi»    augcantur;  cxtcroqui  cflcnt  mclioris  pro  .-if- 
uamf.Conflit.  tit.de  bonis  adcridas ponendis    conditionis  ex 00  ,  quod  bona dotalia_>  wito» 
in  cdiHo,  quia  non  funtpo(ndentcs,cuin    perierinc;  ac  ex  eo ,  quod  eadcm  bona 
incipiat  cunc  faemioa  poifidere  .  £x  fc-    perfcucrauerinc,  quod  non  vidcturdi- 
■  cundisarguitur,quod,  quamuis  infpe-    ccndum.  Acccdic,  quod  iiiud  onus  in 
••.  -.      &o  iure  communi  rcgularic^r  fxmina    dcfccndcncibus  redoundi  eft  in  defie- 
*  •      non  pofllc  bona  alienata  a  certijs  poflcf-  £tumdocisprimoconfticutaB,rationccu- 
CUrcdc-  ^oribus  auocare,  prout  clar^  deciarac    iusinteUiguntur  cxclufae  a  fuccclTionc, 
ducituc   'Hapodamusitt  confuctud.  I^apol.  tit.6.  de    ergoid,  quod  fufficitur  indefcitumal- 
txdifpo-muUerehabentefiUos  verj.fi  quamulier  in    terius  dcDCC  illud  pnecis^  adfquorCy 
fitione    verb,debomsmtm.\j:cumfeejq.cumaddit.    non  excederc  iuxca  iliud  vulgacum, 
ll.uuci.   camilU Sulcriu  ibi,Salicetusinl.i.nu.ii.C.    quod  fubrogatum  dcbcat  elicad  <^qua- 
de  refcind.  vcndit.  acccnco  umcn  hoc  iu-    liuccm  cius,  cui  fubrogacur . 
rc  municipali  apcriacur  adicus  cidem       Quid  ver6  fcnciendum  fit ,  fi  ffminj 
f«minac  rcuocandi  &c.  Ex  ccrtijs  idcm    dcficrint  cflc  dotat^ ,  fcu  dcucncnnt  ad 
clarius  dcducicur  j  cx  quo  cnim  idcm    inopiara  viucntcmarico?cuncltacutum 
praeiudicium  pcr  calcm  aliecutioncm-.    hoc  videtur  foluramodo  obligarc  cof- 
Aoa  infcrcur ,  lcquicar  >  quod  cx plcno    dcm  dcfccndcntes  mafculos  ad  cafdcm 
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Contradus  XVI. 


marito 

eft  per 
d«fcen- 
dcfes  re- 
docaoda. 


fiaeminas  alSdasjfialiundc  non  h.\bcant. 
^4     -Ibi-  infinc.  Et  fi  carum  mariii  dedu£li 
S!  dos  pe  fMrtnt  ad  inopiam  filij  eas  excludentes ,  vt 
rierit  vi-  fitpra  ,  6"  enrum  hxrcdes  teneantur  eas  ali- 
ucntc  ni.i  mcntarCfff  dutndi  non  habeatit ,  vnde  fc  edi- 
riro  de-  tnenteia .  Sedtanmeahypothcfi ,  qua 
icendcn-  fjeminaviucntemarito  dcfijt  cffc  doca- 
ta ,  tcneantur  dcfcendentcs  iterum  do- 
non  le.  t^i^  *  ^  morcuo  marito  cadem  fiaemina 
iKnnir    velit  ad  fecundas  nupcias  cranfire^vide- 
niliiui  ali  cur cafus  in  hac  difpoficione  omifTuSj^ui 
proptcrea  rcduccndus  cft  ad  rcgulas  lu- 
riscommunis  l.tommodtjfimi ,  &  tht  fcri- 
beBtetfJeUb.  y&pojlh. ,  Decins  eonf.^^  i . 
WmjS,,  ^ffHQusdccif.zi.num.ij.,  Tetrus 
GerarJbttfii^.y.nm.jf.t^aUimiu  traS,  de 
verb.  fipUf.  Ub.j.  c.  rj.  mtm.ii.  eitm  feqq. 
4-5     Dc  iurcautcm  conununi ,  quandodos 
Si  velit  primocouilituu  clUoaruropu  fine  do- 
|remm.,  lo ,  &  fraudeeiufdemfknninaBjtunc  Pa- 
tcrtcnccur  itcruin  dotArc,quij  otf.cium 

Saccrnum  efi  dourc  Hiias  Lqui  Ubcros  j^'. 
t  r/M  mipr. ,  &  coaftruare  dotem  filias 

auth.,  fed  quamuis  ^.de  reizi\or.acl.,&  l. 
fitt.  C.dc  dotis  promif. ,  .Amelus  in  l.  Vater 
fiUit  f.de  eniS. ,  &  illtKroaus  non  tan- 
tum  rcfpicit  P.urcm  ,  fcd  rcfpicit  fuum 
patri:nonium,&pcr  confequens>licec 
nter  dcoedat  rdiftts  hantdibus  etiam 
cxtraneis,  &  fi  dos  cfl  confumpta  fine-» 
culpa  Jilia: ,  lencntur  dn^i  harcdes  de^ 
bcmis  Patris  itcrum  dotare  >AngeUa  in  «. 
furrat  Innit .  de  aB.  verf  in  ea  ^hfa  .  ibi , 
quia  vero  j  nec  mens  ftacucncium  in  hac 
hypochefi  prtefumcnda  dl  diuerra,cwa 
in  omnibus  praecedencibus  conruiere 
Toluerincinordineaddoces  fsminis  ab 
codem  ftatuto  proptcr  nufculos  cxclu- 
4:»arucceflionci  vndcdicitur,quod  ca- 
Aisomiflus  habeacur  procxprcifo ,  vbi 
flatucuics  requifiti  idcm  it.uuiiiciu  . 
Tlott.conf.64.  num.p. ,  .Attcharaims  lun.  a. 
43.iHMi.x.<it>.i.  Quod,  fi  dicatur,  quod, 
U  ftatuentes  illud  voluilTcnt,  cxprcifir- 
fenc,necfe  coarctafiencprfcis^  inordine 
adaUmenca ,  ftd  eciam  docem  addidif' 
fent,ri  mortuo  primo  m.arito  vcllct  vxor 
ad  aUas  nuptios  traafirc,  quod  cum  non 
pr^fticertnc,  prsefumunturvolutflc  de- 
fccndentescximcrca  calioncrc  ;  Si ,  in- 
quara  ,  hoc  dicacur,  ftatim  refpondcbi- 
tur ,  quod  ibi  ftatucntcs  dctcrminati 
non  locuti  fucrinc  dcdotc  ,  fcd  tanium 
de  alimencis,  quia  pcrfcuerabat  adhuc 
matrimomiua»qttod  initum  eraccum 
dotc,  &  cuncjMfidficaajcantum  vrgcbat 
quoad  alimenN«iioa  quoaddocem,  qug 
tegularic^  cft.iii  ordine  ad  matrimo- 
]liM|uptfcahcndum»cum  fine  ipfa,  vc 
^■Rmi  non«oocraht(nr .  Cseterum 
mordinc  ad  aliasnupciascontrahcndas 
laorcuo  primo  iwuciiBQiiiQavidco ,  curi 


ficuti  huiufmodi  (latuentcs  decrcue- 
runt,quod,  fi  poft  morcemprimi  marici 
dcfijcrit  cifc  dotata ,  ceneancardefccn- 
dentcs  iicrum  dotarc ,  ita  iion  intclli- 
gantur  voluille, quod ,  li  ciiam  viuenic 
primo  marito  finnina  defierit  dTc  do« 
tata ,  &  poftca  mortuo  eodcm  volucric 
ad  alia  vota  tranfac  ,  non  tcneaturite- 
rumdocare.  Quidenim  rcfcrt  in  ordi- 
nc  ad  alias  nuptias ,  quod  dos  deficrit 
viucntc  primo  marito,  ac  co  mortuo? 
Sccundisnuptijs  voluit  hoc  ius  munici- 
paleprofpiccrc ,  ne  impcdiantur  ex  de* 
teftu  dotis ,  adcoquc  parum ,  velnihil 
dclnicrunt  llatucntcs  curaiCjandoiyvd  - 
antcivcipoft  deficric . 

AssBRTioVIII.  Illudduplum,quod 
in  li  K  difpofitionc  ftatutaria  ftatuitur  .Jt 
in  fauorem  fixmiaaE ,  Ci  intra  rexmeufcs 
a  die  requificionis  mafculi  nonconcule- 
rintdotcm,  fiipfa  fxmina  poft  obitum  fjanjnx 

f)rimimaricidcfijcricdfcdouu,incel-  noo  4a- 
igendum  eft  comparaciui  ad  doteRL*  tttaela- 
primoconrtitucam,adcout  ctiam  fi  &-  tw  fti 
culuccs  ciutde  arcendentis  in  nunibus  " 


defcendentiumfuerint  dinmunut<e,ad- 


Solimn. 

tnrratio' 
nes  op- 


eft  intd' 

huc  illud  dupiumnondebeatdiminui,  n^p" 
illud  tamcn  duplum  non  fimplicit^r,&  nuucMi 
abfolutcacquiratur ,  nec  irreuocabilt>  dMoa. 

tcrcidcm  fxminiejfcd  dumtaxat,doncc 
lucrit  intcgrc  latisfaaa  dc  dote,  Ex  vcr- 
biseittfilem  Ilatuci  manifcft^  deducun- 
tur  omnes  particula:  huius  aflcrtionis. 
Dicitur  primo  compjratiue  ad  dotctn  pri- 
mo  f  on/?/f//f.iw,nam  in  tcxtu  dtctcurmir- 
tantur  di&detndicrcs  in  poffeffionem  tot  bo- 
norum  dotare  debentis ,  vcl  debentium  pro 
funnii.!  d:<pi!  fii-imx  dotis,  qu.t  vcrba  ftanc 
t,! x.niuc  (ici',-rminando  quanciuEem  , 
c^wx  [  roptcrctnon  potcftdiminui ;  nec 
diniin:;u.t^.)  racult.uum  poU'll  ius  ciuf- 
dcm  ta;min«B  dunmuerc ,  fiquidem  cft 
raclicacum  in  dirpoficione  eiufdem  fia- 
cuti ;  h.cc  difpofitio  cft  in  pcnam  contu- 
nucix ,  atquc  h»c  pjna  in  limilibusfta- 
tocis  quandoque  impofica  eft  contra-> 
ncgligcntcidoc.u-c,vcdcturac'c:oaddu- 
plum  ,  prout  notauu  .Alexander  conf.j,  47 
nnm.z.  vi'rf.,&priefertimvU.%.iyiatar  llhdib-' 
(<:i:undo  tiind [.imcnnonf[mplic!ter,&  irre-  plum  nS 
uocabilitcr  acqitintur eidem  famina,  c[u:in-  icquiri- 
d(X)uidcm  illa  pofteisio,  inquamim-  '^"^..^b^^' 
m  'ritur Ltmiii.ijCft  dumt,n'.u  r.xdial:s,  j'^'jpfi' 
V  L  jciiicctdcbitor  ticdio  attcctui  undcm  txjainx, 

ficcisfiiciat,  ac(|u»lnBc  £icic  folummodo  fyd  do- 

candem  mulicrcm  detcntriccm  ,  non  nec  fi»» 
doniinam,vt  traditG/o/ii  inl.fi  fiiiita  §.ft  rittMe* 
piitrcs  in  glof.  magifi .  ,&  ibifcnbcntc^        ^  ^^c  ^ 
dote  infe&.f  Qtmia  in  ritibus  magnx  Ci^^^  pirW"*- 
C.90.,  &licetdeiurecommuni  illapof; 
fclGo  tacdialis  non  tribuat  ius  poffelibri 
bMf»li  intcrim  fcuftys       v  notat^ 
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ghf.  loc.  cit.  •  rt  rpeciali  taiMa  dilpofi-  cutbs  ex  lioea  fifeminca  praefert  ei/Hem 

tione  huius  iunsinunicipalis  in  painam  txminis  cx  cadem  linca  i  hoc  etiamu, 

f^B^  concumacue  huiufiaodi  fru^us  diijpo-  iUcucum  efi     ouioma  expnelfiaiiejii» 

IBhh^Iu-  HOTniria-  fima*to  ckfdcin  fiamime  nam, vt  nom  iii'MM»  tr^./ttmifm^. 

non   -ISi-  nec  eo  cafu  frnBsts  comptttntir-  ,•>,■  /,),  -  cxclud.  art.  6.q.i^.  ,(i  diccrctur  fimpli- 

ijntcom  feni,  Ek  coautaii,%uodhuiuimodipoi-  citer  ia  ruccd&onibus  aiceadenciuxa^ 

P*'^^'  feiSo  fiC'dtMnrBiM> iwrrtiilis  fcquicur ,  nulla  h&z  cwidlione  llne^  ftBniniag 

laiorte.  q^^j  tl.ilciidcntcs  non  priucntur  pof-  mafculos  prxferri  f$minis,coaiprchen- 

"  kiiioQc ,  «{uiA  jiairuflt  ia  adliooe  perlb-  deretur  iuccciUo  alccndentium  tam  ex 

m1i,Tt  hic^agnni^itcuperarccenucam»  linea  fflaTculina ,  quam  ex  linca  faemi- 

quandocumjuc  vc!iar  ,  prout  cauecur  nina  ,  cum  nomine  arccndencium  fim- 

in  hoc  lUiucO) iau:>jacicado,quod  idcm  piicitcr  vcniac  cciam  arccndenccs  cl  ii- 

eft  dc  iurc  commiuii  &aUiitinLik.tm.ii^^  Dca  fxminina,quodctiam  latc  codlfier.  

& fcqq.  C.vht  tnrtm  aS.^f^arpaniugd  $t0t»  rauic  StephjtjHs Gratiamsdiftept.  for.  tom.  tam^AZj^ 

lledioi.  d.  C.Z78.  ntim.  X78.  5.  cap.^z8.  pcr  totim,  vbi  quod  quando  h^redita' 

AssEBTiu  iX.  Eciam  in  fucccffioni-  gencralitcr  difpofitumeft  de  hsrcdita-  w  ^fccn- 

bus  atccndcucis  cx  linca  fxminina  ab  tc  afcciwieacium  ,  difpolitio  non  folum  ^^f^^'?'"*' 

'        intcfta to  dcccdcniis  mafcuii  dciccndcn-  comprehcnclat  Patrcm ,  &  afccndcntcs  j^^^ 

^9     tj    ci-idcm  matnmonij  praeferuntur  pcf  hnea pacernam.icd ctiam Matrcm,  ijfYfni 

ixminis  cx  eodcm  macriniooio  de&en-  oc  aiccndcnces  per  iincam  nucernani-i> 

ddtcibus.&abeiiifiefninisddcendenci-  quafi  per  ftatutum  confideretur  rezus 

dioiani         >      c.i.un  fcCiniuis         cx  cicilcn-  virilis  ,  &:  vocum  parencum,  quod  pa- 

iac.179.  dcntc  nutculo  ^x  codcm  macnmonio  ricervigccinMacrc^iicuciinPatre^quia 

oaeo  prxmorcuo  ante  raoroe eiusafcen-  vterquc  opcat ,  rc  filij  mafculi  y  «rne* 
dencis  cx  linca  fxminina. .  Rurfus  ,  fi 
dercendcm  cx  tmca  £xuunma  habucrit 
deicendentem,  vel  defccndentcsex  alio, 
,  y  \'-]  .iln  -  matrimonijs,  cunc  m.iicuii  .il- 
tcrm>  matnmonii',ieuaUoruiu  macn 


potcs  mafculi  defccndcntes  ab  cisfucce- 
dant  vniucrfalitdr  ,  unquam  per  illos 
magis  conferuecur  corum  mcmoria_>* 

quam  pcr  fxminas,&:  ita  in  i  pccic  fimi- 

ll^itatUtlCOUCiudlt  VAKUisCjjirciiftsconf. 


i 


•I  «1: 


moniorum pFKfe|iQ|Kur  fxminis  ex  eo-  ipi.  frtfnminpiodditliiiii  tol.pciiult.verf. 

dem  matrimbnio  nacis ,  &  ab  cis  faemi-  qiuaram ab eistum.^.  lib.z.  ><ihilominus 

nis  dcfcencicnctbub,  6i  ciiam  dclcendcn-  ad  dariiis  rem  haiic  ftabilicndam ,  Aa- 

tihuscx  riiio  pr^mortuoanccaiccndcn-  CUtum  praefcns  ,  quod  in  gcncralibus 

tcm  ex  dtcta  imea  fxmmina;  Quamuis  vcrbis  pocerat  comprehendi  ,  voluit 

autera  faemtnaB  intclligancur  cxclufx  exprcfs^difponerc,quodetiam  muItuA 

pCr  m.uculos  ,  taciuni  tanicn  partcrti_^  prodcil  ad  eludcndain  nonnuiloruttt^ 

tn  fituorcm ,  &  commodum  corundcm  opinioacm ,  qui  co  inmxi  lundamentO« 


mafeuloruinexcludcntium .  Quod ,  fi 

concigcriccx  vnomatrinionio,  vcl  plu- 
ril>us  lupcrcHc  cantummodotiemmam, 
vc!  fieniinas  cx  dciccndcnte  ex  linca.* 
fvcminina  dcfcc;idcnrc:r!,\c',  (ielccnden- 
tcs ,  &c  cx  aiiu  (uatnmonio  ,  vci  aii;s 
adcfle  mafculum,  vel  mafcuios  dciccn- 
ficiucs  cx  linca  f.Eminiiu  ,  dc  cuius  hx- 
rcdiutc  tiactan  conctiigcc ,  quud  ipia_j 
£aBmina,  vei  fismina:,  fuiquc  dclccndcn- 
tc   c\  carum  afccndcntium  pcrlbna_i 
4,;i,niLc.intu,  ad  fuccdfionc  taiis  afccn- 
djntis  deccdencis  cx  linca  fxminina_. 
cum  alijs  defcendentibus  mafcuiis  aicc- 
rius  matrimonij  ,  feu  aliorum  matri- 
.  '■  '   muniorum  ,  qucmadmodum  ii  fuilTcc 
•  mafcuiMii ,  vci  futa^nc  malculi .  Jtlxc 
omiiia  col  ligo  c.v  fiamtMkdhlMi  ieretfi; 
iyy.  pcr  fJiHtn  . 
7  .     .  .  Adcian^remcxplicationemprxfen- 
'S6  tisftacutiiioanttUahkv.eniunicoafide- 
Hoc  (l.-»-  aiicia>&;prim6  hoc  iiatutum  cilcara- 
lutumeft  piutiuum  praBccdeatis ,  adcout ,  licuti 
«mpiu-  pi^|K<xlco$.pr«iiWimafeulos  ex  linea_» 


quod  A:mp6r  6nnjn;  per  ftatuta  ezdu- 

dancur  pro  conicruanda  agnationc,fcu 

dcc^rc  famiitx ,  Qacuunc ,  quod ,  ciun 

in  hac  hypothcli  fauor  agnadonis  non 

conferuarctur,  idco  dilpoiitio  gcneralr- 

tcr  conccpta  noncxtcndatur  ad  mafcu-  ^oc  fix- 

lot  pcr  eidufionem  f«ninarum  in  fuc-  tuciim  in 

ccirionc  cx  linea^Bminina  .  Hoc  igicur  diidum 

firmatpr«iaisftatutum,quodproptc- 

zea  eo  non  dirigitur ,  vc  bona  cowfer-  ^^'^""Y 

ucncurinagnacioae,fedvc£iueacqua-  J|)n2t 

litati  mafculinitatis ,  vt  coafideraruat  ' 

Dcciuscot^.^S.num.i.fBrnnustraS.fia^ 

tut.f*min,exdiident.m,i,q.i^mm,i.§  . 

Sccundo  confic^irandu  vcnit,  quod, 
oun  dicacur  in  codem  ftatuto,^uod 
deftendifntes  iBtfbilf  eittGlei&  alatri-  • 
monij  pra:fcraacur  fasminis  cx  codcm^ 
matrioKiqio  dcfccndentibus  ,  ^ab  ds 
fieminndefoeadoitibus^acetiamfiBBi-: 
nis  natis  cx  dcfccndcntc  mafculocx  co- 
dem  uucrimonio  naco  jpratmorcuo  a^ite 
morccmdHsafipMMknmetlineafiemi- 


I 


'  OMftiiiuusfiMMiii^iMilioc  eofdcmmaf-  niaaydcciiiiis  haercdiute  tra^ricon- 
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tinte  obi 

tii  ;ifcen- 


tki^t,  vidcatar  dioeiulam  >  quod ,  fi 

dclccndcns  nufculus  non  fueric  pras- 
Ifoc  (U.  QV>rcuu&diiccobitum  afccndcnuSfCic^ 
ttitnmex  ^*^'  hcredttatc  igitur,  noo  fubeat 

cludcns    locum  hxc  dirpofitio  ,  fcd  faemina  ab 
farmin.is  eo  defccndeni  non  excludatur  Ti^oda' 
cti.im  m  ms  inconfuet.  Xfapol.tit.de  fliueff.  verf, 
Imea  f«-  i^^omni-t  in  vnb.  ex  mafculis  nion.ll^.,^ 
ftqq.,  Sdicetus  in  L  fidtUco  nifm.6.  ^orf.  ai 
^mSi  lf^M.de4ulidt.,'PraSi€«Vapknfis  in  form. 
colis  entf         ,  fo  i^itur  pro  ksf"o  rci  fir.^^n!.  in- 
dem  m  i-  p  tncipio  tum.  82,. ,  lafon  in  1. 1 .  nii.  6.  C.  de 
trimoiu),  tn  imvoeaad.  Si  autcm  ratio  inquiratur, 
&  ctwia  curmafculi  dcrccndcntcscxcodcmma- 
trimonio  excludant  f*ininas  cx  aiiQ 
iQ^miu.  '^efccndeiue  natas,  fi  illc  defccndens 
iMbetlo-  l^ucru  prxmortuus  antc  obitum  afcen- 
cum ,  fi   dcntis,  de  cuius  hxreditate  agitur,  non 
mifailiis  fic  autcm  ,  ii  iUc  dcrccndeosniafculus , 
cx  quo  ta:  ex  quo       OAtX  funt ,  mortuus  fuerit 
fcende-    po«  oWtum  afcendcntis ,  tunc  dicam^., 
runt  de-       cx  co  pioucnire,quia  ,quando  ille 
cd^it  '  dcfcendeus ,  ex  quo  natae  funt  illae  fx- 
minaB,morcuusen  ante  defccndcntcm, 
h.Trc  i  t.is  nonell  in  eodem  ftrmua_., 
adcou  ue  pcr  ipfum  non  pot  u  i  t  tra  n  fm  i  t- 
ti  adolias  fieniina$,qux  proptcrcd,cum 
tKpedbnapropri.i  iim  a  it.inno  cxclu- 
Ge^noopomint  luccederc ,  ncc  ex  pcr- 
Ibna  Patris,  quia ,  cum  in  ipfonoa  fir- 
mau  fit  hcrcditas,  ab  iplb  in  ipfas  non 
^uui  tranrmitti .  Q^ando  vcr6  de- 
iccndens  ille»  ex  quo  naie  fimt  illcfiB- 
mina:,  fupcrftcs  fuit  ad  mortcm  afccn- 
dcntis ,  h^rcditas  ,feu  ius  ad  haercdita- 
tem  in  ipib  firmany  ica  fcnacum  eft  , 
quan;  proptcrca  ,  feu  quod  ex  perfona 
propru  tranfmittit  ad  f  cininas  . 

lcrtioeonfidcranduin  vcnit,  quod , 
c;:in  ^icatur  in  eodcm  ltatuto,quod 
nuiv-uli  dcfccndcntcs  eiuicJcm  raatri- 
moai;  pricfcrantur  fimiais  cx  eodcri-. 
niatrimoiuo  defcendentibus ,  &  ab  eis 
1 2     f^minis  defcendentibus,  &  etiam  fomi- 
Nonre        '^^"^      ddccndcntt:  maiculo  &:c. 
ftringi--  vid^tur  baecdifpolitio  rcftrmgi  lolum- 
tur  lota  ;  mimiA&ttoremfiUorumiinmediatiej' 
adfilios'  dcfccndciuium  ab  eodcm  afccndente-» 
imiMdtt  jui  luiea  jt:<saunuu ,  non  aucem  excendi 
ttdeBCA     nepotes,  feu  fitiosddceadeatiattu» 

^Tetfam  H^''^  ^'^^  vcrba  nufdem  matrimomj  rc- 
»i  oepo-  unnguntur  ad  fiitosjncc  protrahuntur 
tes,&vl-  advUeriorcsgraduSr^flOtac^Pwteife 
tcriores  !■  eti^m  u;  printip.  num,^.,  &ihi 

gfAdus.  .4ngclui  if.  foiiu.  matnmonio ;  fit  tamcn 
dtenfio  h  u  I  us  difpoiGtioais  etiam  ad  ne- 
potcs,&:ad  vitciiorcs  graduspcr  fuble- 
queotcs  particulas ,  ncmpc  /»  ucr6  de~ 
fefndens  exlinea  faminina  contigerit  babere 
deftendentffVelekfeeiidentes  ex  aito  matri~ 
«Mio,  vd  aisumneitiomls ,  quod  t»m,& 


tas  ex  eodemmet  matrimonio ,  &  ab  eisfs- 
ntms  defcendentes ,  &  etiam  defcendentes 
ex  flh  fntmartm  am  ^ifbMleatM» «  fi« 

quibus  omnibus  habes,quod  vbi  agitur 
dc  dclcciidcncibus  maiculiscx  malculo 
defbendente  fiat  exteolio  fliiiii  Vliwi^ 
primum  gradum  . 

Quartu  confidcrandum  efl ,  quod  , 
cum  dicatur  in  ordine  ad  fzminas  de- 
fc'.-ndcntcs  ab  eodc  afcendentc  cx  !inel 
ia:niiiuna  cxclufas  ex  vi  prxicnusi^tu- 
ti  per  mafculos  eiufdcm  line^^pr^fwnwi 
turfxmlni!  cxcodcm  m;7.^/moMfV>,vidcatur 
diipofuio  rcittingi  ad  txmuus  oacas  cx 
radem  otiitrinKMiio ,  non  zwtUMdAK^ 
minas  cx  alio  matrimonio  procreatas , 
vnde  ill|  vidcntur  aiqualitcr  cum  maf- 
cuUs  deiccndcntibus  admitti  ad  fuc^- 
fioncm  ciufdcm  afcendcntis ,  quod  non 
folum  colligitur  cx  co,quod  vcrba  fta- 
tutaria  ,  vtpoti  dcclinantia  a  iurc  com- 
muni  finc  itri^i  interprctanda  ,  itaiic 
non  exccndancur  vicra  cxpretTa ,  fed  cx 
co  ,  quod  in  hoc  mct  ipib  ilatuto  fiat 
cxprcifa  mcncio,  quod  fKmina:  cx  alio 
matrimonio  procreatse  noo  exdudaa* 
tur,  fcd  admittantaradtftkmfuooef' 
fionem .  ibi  si  veri  emutimtt  exvn»  mm- 
inw$iii&f)ttei-plw^ihiefiiftt^^e  ttmeiMiiiod^ 


$S 

Fzminf 
cx  alio 


nuttifflO 


fxminam,      ftminas  ex  dcfcendcnte  ex  li- 
nea  fiemituna  dcfccndentem ,  vel  defcetideii- 
tet/SlfextUio  matrimoniOfVelex  aUjt  oiefie 
mi^cidMm  ,  vel  mafculos  dcfcendentcs  cx  li- 
nea  f^tminina ,  quod  ipfa  ftmina ,  vci  fxmi- 
tutyfHiqnc  dcfcendentes  ex  earum  afcendett' 
tium  perfona  admtttantnr  ad  fnccrljionem^ 
taUs  efceadentis  dvcedentis  ex  Linea  famini' 
M  cnmalifsdefcenieittAmiikfeiditiUteriiit, 
fen  diornm  matrmoniarimt .  Si  vero  inqui- 
ratur  ratio  ,  cur  fominx  ciuidcm  ma- 
tiiiiuKui  cxcludantur  a  mafcuiis,  non^ 
lic  taeiuioie  alcerius  matrimonij  i  tiuic 
dicam  hocprouenircquia  filix  alcerios 
matrimoni;  ,  vtpotc  ab  alio  Patrcpro» 
ucnientes  iubcac  ius  cx  alia  caufa  noa 
communi  cum  alijs  ex  aliomacrfmonb 
progcnitis ,  &  ius  illuci  ijUi^d.unodo  in 
ilias  tranimiccicur  in        ab  corum.* 
Batre. 

Quint6  confidcrandura  vcnit  difcri- 
mcn ,  quod  intercedic  inter  defoeaden- 
ces  ex  Unea  maftali^ ,  &  deftefldeotcs  DifcdH» 
cx  linca  fxminina ,  fitum  in  co  ,  quod  * 
maiculi  dcfccndences  ex  Imca  oulculi-  ^uvnj^ 
na  excludunc  fominas » fiae  ex  eodflll^  i^de- 
fiuc  cx  alio  macrimonio  progcnit.is ,  fcenden- 
nuiculi  vero  dcfccndcntcs  cx  linea  t£-  tcs  ex  li- 
mioina  exdudunc  cancum  fieminas  ex  neam^ 
codcm  matrimonio  dcfcendcntcs,proiit 
ootait ^arfamadJiatiu.AUiUol,d,c.ijff.  fjj^*^ 
'  '  "  "  ■  M  41  i-*—  • 
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fttiohumsdiuerncatis,dicam  camcfle,  Rota  Konund  fm.  ij.  rttau.  decif.  ii8. 

quia  iura  municipalia  prxfcrcntia  mal^  aMi»iaf tf^Aff.*  &fmj^,  fttett,  itrif»     ^  < 

culosf^minisc|uoadfucccfl»oncs  inlinea  uyj.mm.i^. 

iDifculina  rclpcxcrunt  pr^cisc  £auorcm      Racio  ex  co  dcducitur  prim6 ,  quia 

agnationis,  Ae  nbona  confetttaMatur  oiura  «eftad  ia  dubio  r^ulari  debet  GkoiSifr 

in  eadem  ^milia ,  quod  haberi  nequic  fecundum  caufam  inceftau ,  cum  tefta-  fUti regn 

per£Emtnasnuccxcodem,nueexalio  cor prxfumatur volunutem fuam iuris  bmrfe-. 

nutrimonio  prouenientes ;  quoad  fuc-  fui municipali* difpoficioni accomodaf-  ciindntn 

celfioncs  vcr6  in  linea  fiBminina  rcfpc-  fe ,  &  cum  ca  fe  confbrmarc  voluilTe  in  ^^t* 

xerunc  praEcisifauorcmmarculinicatis,  ijs,  in  quibus  cxprefei  non  difpoluit 

non  a  blb  I  u  tc/cd  in  ordine  ad  iddBm-  R9*a  Lucenfts  ^enes  ^Uogradum  in  fin.  tom. 

•    ttimomufflt  ade^fae  &C  x.  nw  co^U.  vtrf. r^eafnm  fuit ,  &  verf» 

l     Smc6  ftdMmitltnm  irenit ,  quod  feqq.  fol.6^.,jllexmin  conf  151. iiiw.x. 

ex  co,  quod  dicatur  in  eodem  ftatuto,  lih.i.,Merlinus  de legitima lib.^ .  tit .1  ./f .p., 

^uod  tnmoK  eiciur«  per  maicuio»  jilttgrMiu  em^.Q%.».i%9. bbA.,SabeUm$ 

CBMitpartemadeommodqtn  inalbilo-  Iv  /hmm  ttmftMA,  im  «ni.  JIotwi 

rumipfascxdudcncium.manifcft^  dc-  fdminarm rxmfimm wmtjj,^ & «rfc, 

:  ducicur,quodcompucen(urinnumero  ^ater, 
filionuiiadangtattnA^sitiManflaf-  S«niid6alfertioeipfdbmvfaiihalict 

55     culorum  lafon  in  .tutb.  T^uiffim.:  nrr. 47  ,  in  ftatuto  Mediol.  in  c.  x8o. ,  vbi  pratci- 

PBBin^  ^       C-  de  tn<^c.  tefiam. ,  Butrtus  conf.  picur  feruari , quae  in  pr^cedentibus  ca- 

•bImI2    39.  tMM.  j. ,  Boffituit'  praB.  trimhul.  tit.  pitibus  ftatUU  fttot-  de  fuccdHonc  ab 

ftjfM*f-  de  bottor.  pukic.  num.^.j^ffliBus  in  cor.flit.  mccftato ,  in  qua  aufculi  £anninis  pra»' 

^rS^  Hegnirub.xj.de  fMceefmie  filtor.num.^^.,  feruncur  -Ibi-  idem  femetMr ,  ft  tatit 

SHUpar  ^Z^'??' ''^l** traS.fiMut.famin.  4(eeidem  detefferit  te^atus ,  qmd mafadi 

tmm^  cx(ij«/.4r«.i|.«^.Sedanhocintclligen-  defiendeMetfimferp&mmidfafMfirt^ 

fuorcm  dum  (it  etiam,uhuiufmodi  fasminae  rc-  raatnr f^amnis . 

nunti.i  jLi  int  hxreditati  afccndentis ,      Quid  ver6fentiendum  fit ,  ft  a(cen-  - 
affirmac  M^ftager.  obferuat.  »x.  ceat,  4. dcas  ceftacus  ii^Rituenc  fiiios  in  gencre   .^J  , 

aaver6  eciam,  ii  huiufmodi  fieminaB  aaa  cxprimcns,iHeiiiafbnk»,iieefo-  ^^*^ 

fucrinc  in  Rcligionc  profcfls  ,  ncgat  minas?  cuncccnfendum  eft  ctiam  ma(-  ftatusi».; 

Menocbiusconf.8i.num.2.vol.i.etuaidc  culos £aEminis  efle  prsefereodos /oAniri  ftinwrir 

iurecommuni,quodafiMrtiori-videtttr  ie,4rmHofing.9o.jCmitiitealtaimtrdf,  fiSStlM 

fcncicndum  cx  iurc  municipali  Medio-  ieverh.figntf.  Ub.\o.  c.p.  nu.8.,  Carpanus  gWHt^ 

lani  tn  c4p.  184.  lnc!p!nit.  iUa  perjona  .  adfiat.Mediol.d.c.iSo.  inverb.deccfferit  noiiex- 

A£rmantver6nonoL>ilancetauflata-  iql«rium0M.i.,&raciocx  prasdiaisde-  P"<"^ 


to^almmude  4tquir.n.  c.  87.,  Innocentiur    ducitur,quia  intalidifpoucioncprsefu- 


ncc  m.if- 

dr  %fet0i«»ie  mmicip.tl.  q.  51. ,  Sedarinus  miiur  fc  accoraodaffe  difyioficioni  iuris  fe]^i/us^ 

refp.^j.  mim.^.,SalgadHs  labyrint.  credit.  municipalis  .  Quid  ver6  dioendum  fit,  mAfiaU 

fart.x.c.\\.mt.6^.,Kubemittfiagiil.eirea  fi  inftituetitfiiios,Sefilias?tUac JacMni  «IfcMcafc». 

fttlum,&t^fettiant.Kot£Hefiian.part.%.iH  fen.  cofif.iJBo.nim^.vol.x.abfoluttCcti-  eitimta 

•   iserb.legitirtja  num.^. ,  aiquc  '\t:i  dc&m-  cit  ctiam  mafculospraeferendos  efle  fo-        •'"  ■ 

tumnonobftanccftacucoabExcci.Me-  minis>quiaiafticucioinielligicurordi- 

diol.Senat.refercftfiW/iHKrHir.87.mM«.  ae  fticeeBuo ,  flr  conformittr  ad  difpo-     ^  . 

19.  in  cuHa  Uorothcac  McUise  acl  rclj-  fitioncm  ftacucariam  ;  fcd  difficultas  in      f  |^  . 

cioncm  Magmfici  Trotti,  &  in  cauia  re-  hoc  eftjquia  firuftranea  forec  iiia  ezprcf-  5; 

uifionis  ClaraB  ViaoriaB  Belgioiofke ,  &  fto  filiamm  tn  teftaoiento ,  6  caiKIini-f  tuerir  fi- 

nos  latc  docuimus  tom.  IF.  fub  tit.  (^on-  ordinc  fuccdfiuo  dcberent  faemina:  ve-  |jos,  tk  fi' 

tra^us Xl.de ftgn.,& hypoth.Difq.il.§.i^.  nirc j  vnd^>cum ipfe  teftacor cas voca-  li^ tunc 

«M0.5.  uericexpre66AidtitaericiaieftanKn- i^^vem- 

'  AssBRTio  X.  Si  afcendem  dcccfrcrit  co,  nonvidcrcm,cur  non  pofCnt&fac- J^^^S. 

$0    teSatus,adhuccamenincclliguncurex-  minaB  venire  in  fuoceilionem ,  nam->f 

&  aTcen.  clufx  temins,  quat ex  vi  ftacuci  incel-  quamuis  ftacutUm  iplat  ciKliidat  ab 

lijjruntur  cxdufac  a  fuccdfionc  eiufdcm  intcftato,non  prohibct  tamcn  capcre-» 

alccndcncis  abinteiUco  Merlinus  de  Ugi^  ex  tcftamento  Gratianus  difcept.for.  a^. 


ria«  W.J.  tit.i .  «.14.  MMI.1 5 . ,  eirper  y  1 .  num.  51.,  Inieniftns  cnm  Beltramine 

telligun-  tnm,Capra.eorf.8^.nMm.6.,RotaRoman.  decif.j^S.pcrtotum,  Sabellius  in  fnmmd 

tur  htmi'  in  vna  Ramaaa  jnppUmenti  coram.Arr^o-  dinerf.  traft.  i»  verb.  ftatntMm  fsmin.  ex- 

nzexctu*  wo 8,Fe^««Y  1595.,^' wtMMSMMMi  dnf.mm,%vtrf»fmifkimiiu$tinittm» 

C^"*  ^  f^t^i  34.  Mjtij  1610.  coram  Dt'  exclndat . 

«am,Clratiamisdifceft.firet^.c.p^.mim,  Qyid  ver6  dicendum  iit>  fi  afcea^ 

|L*llii9iwift.'.MMk5ift.fMMMM«  4»  dcceffcric  «ndan  «ftatus ,  fcd 

ialU- 
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tingic,  vidcatur  diocmluin  *  quod ,  fi 
jj     dclccndcns  mafculus  non  fucrit  pix- 
mortuus  aneeobitum  afccndcntis,  de^ 
tQtumn         hxrcditatc  agitur,  non  habcat 

cludens  IfKum  hacc  dirpofitio  ,  Tcd  femina  ab 
fjEmin.is  co  dcfccndcns  non  exciudatur  J\apodu- 
eu.\m  I n  nvs  in  confuet. Tleapol.  tit.  de.  fnueff.  verf. 
Iinca  {x-     omnia  in  verb.  ex  aufeiilis  man,ix}.f& 

bus  maf-  fT^^^icaTapietffsiufonn. 
colis  euif  j  ?*•  ^*»"  U^ato  rei  ftngid.  itu 
dem nw-  p>-:iuipio  mm. 9t. ,  lafon  in  t.i.nu. 6.  C.  de 
trimoiu),  in  iiisvQcand.  Si  uutcni  ratio  inquiratur, 
&  ctMiu  curmafcuiidcfccndcnicscxeodemma- 
J^"""^''  «rimonio  «cludant  femiDas  ex  alio 
Ip  norL  «lcfccndentc  ii.itas ,  fi  iUc  dcfccndciis 
jyilxt  lo.  ^cru  pr^morcuus  ancc  obitum  afcea- 
cum ,  fi  dentis,  de  cutus  hxredttatc  agitu  r,  non 
m.tfciiliis  fic  .lurcm  ,  fi  illc  dcfccndcns  in.ifculus , 
exquo  tx  quo  ipias  natas  fuat ,  mortuus  fucrit 
Snde-  po«  aftendcntis ;  tunc  dicam^, 
nint  de-  '^'^  P''0"<^i're  ,quia  ,qiia!ido  ille 

celTerjc  "  dcfccndcns ,  ex  quo  nats  fuiit  111«  fae- 
ameobi-  minx,  mortuus  eil  ante  dcfccndentem, 
c&alcea>  hacreditas  non  cll  in  codcin  finn,ua.j, 
dencis,  adedqueper  ipfum  aon  pocuic  cranfmit- 
ti  ad  nlias  faBfflinas,quac  proptcrca,cum 
esperfona  propri.i  fint  a  ftatuto  cxclu- 
laB,  non  pollunc  lucccderc  ,  ncc  cx  per- 
(bna  Patris ,  quia ,  cum  in  ipfo  non  fir- 
mau  fic  hacditas,  ab  ipfo  in  ipfa'?  non 
potmc  tranimitci .  Quando  vero  dc- 
lccodcns  ille,  c\  quo  natsAntiltaBfiB'* 
minx,  fnpcrncs  tuit  ad  mortcm  aioeo- 
dentis ,  jKicUitas ,  feu  ius  ad  haeredita- 
tcm  in  iplb  firmata ,  feu  firnutum  cfl , 
quam  propiaciy^  quqd  ex  pcrfona 
propria  tranfimtdt  ad  fsminas . 

icrtio  confidcranduui  vcnic,  quod  , 
cumdicajnir  m  eodem  ilacuto,quod 
marcttlHkKendcntes  eiurdem  matri- 
moni;  pr«fcraniur  fxminis  cx  codein_, 
luatrimonio  defccndencibus ,  &  ab  eis 
e  2    fisminis  dcrcendentibus,  &  etiam  fiBmi- 
jNonre   "'^  ""^^'^      dcfocndcntc  mafculo  &c. 
ftrinei.-  vidcacur  iixcdifpoiitio  rcftrmgi  foium- 
ni>  lM5  '  modd  infauoremtiUwumimmcdiatAj» 
,it1  filios  dcfceadcu   II!  .\b  eodcm  afcendente_^ 
immedi.T  m  hnci  t.i;.iuiniu  ,  non  auccmcxcendi 
tr  defcen      ncpoccs ,  fcu  dlios  dcfcendencium^ 
i-T^^^L  h  L^^' '"'^i-K  1  eiufdem  mjcrimnmi  rc- 

ad  nepo-  itrmguncur  ad  unos,  ncc  protrahuntur 
tes,  8c  vl-  ad vlceriores  gradus ,  vc  nocat  "PmIus  de 
cerioces    Ct^fo  in  l.  etiam  in  priruip.  nnm.f.,  &  ihi 
gpuhis .   .Artgelus  f.  folut.  matrimonio  ;  fit  tamen 
cxtenfiohuiusdifpofitionis  eciamad  nc- 
poccs ,  &  ad  vlccf  lOFCS  gFadusDei.fubl'e- 
qucntcs  parciculas ,  ncmpi  p^^kie- 
/n    '     'jxiiuiw  fj.i>i:ni!ia  contigfric  habere 
dejcettdemi,vei  defcendentes  cx  aUo  matii- 
wum^vd  ^dikmmrimonijs ,  quod  tmiry&i 
Hf^ml^fnU  tlttriMsmatvii$milj^  Iffii 


rirM  matrimmlm  m  excludant  f*mi*as  iM- 

tas  ex  eodemmet  matrimonio ,  &  ab  eis  /W- 
minis  defcendentes ,  &  etiam  defcendentet 
ex  fitio  fr<emornio  ante  e^cendentem 
quibus  oinnibiis  habcs,quod  vbi  agitur 
dc  dciccudcniibus  nulcuiis  cx  malcuio 
ddcQndenie  fiat  extenfio  eoMudMU 
primum  gradum . 

Quartu  coiifidcrandum  eit ,  quod  , 
cum  dicatur  in  ordinc  ad  faeminas  de- 
fcendcnccs  ab  codc  afcendcncc  cx  lineai 
fxminina  exclufas  ex  vi  praerentisftatu- 
ti  per  mafculos  ciufdcm  line^,/?r«fer<D»- 
tnrf^uninis  ex  eodem  matrimonio,vidaxax 
dtfpoficio  reflringi  ad  fisminas  natas  ei 
codcm  nutr  im  )n:o  ,  non  autcmadfsB- 

minas  cx  aUo  nucrimonio  Mocicataai 
vndi  iftf  videntur  aequalitoreom  flid^ 

culis  dcfccndentibus  admitti  ad  fucccf- 
lioncm  ciufdcm  afcendcntis,  quod  iK»a 
(blum  coUigttur  ex  eo ,  quod  verba  fta- 
tutari.i ,  vtpotc  dcclinantia  a  iure  com- 
muni  linc  Itru^e  intcrprctanda  ,  iuiic 
non  extendantttr  vltra  expreffa ,  (cd  cx 
co  ,  quod  in  hoc  mct  ipib  fiatuto  fiat 
exprcifa  mentio,  quod  ixaiiixx  cx  alto 
matrimonio  procreacaB  noo  exdudan- 
lur ,  fed  admituntur  ad  talem  fuccef- 
fioncm  .  Ibi  Si  vero  contitgat  cxvno  ma- 
trimonio,vel  pluribus  fupercfle  tant$mtmodd  ^ 
fdmimtm,  vel  fmmiuas  ex  defcendente  ex  li-  marrima 
nea  fnmimna  defcendentem ,  vel  defcenden-  nio  aa% 
tes,&ex  alio  matrimonio^vel  ex  al^s  adefie  ct 
mafcMlum  ,  vel  mafculos  defcendentes  ex  U-  tur  • 
nea  ftiminina ,  tjuod  ipfa  fxmina ,  vel  fMii- 
ti£  ,  fuKjuc  dcfcendcnccs  ex  eorum  afcendea- 
tium  perfona  adnuttaatwr  ad  fnu^meuu 
tiUit  afcendentis  devedentitexUneafa 


5} 


nu cum aliis  d-jl  co.l':;c;'m  mafadis  .uccrius, 
feu  aliorum  matrmomorum .  5i  vero  inqui- 
ratur  racio ,  cur  fieminsB  ciufdem  ma- 
trimonij  excludantur  a  mafculis,  non^ 
lic  tkminx  alccrius  matrimoni;  i  tunc 
dicam  hoc  prouenire,qttia  filiac  alterius 
matriinonij  ,  vtpotc  ab  alio  Patre  pro- 
ucnicntes  liabcnt  ius  ex  alia  caufa  non 
communi  cum  alijs  cx  aliomatrimonio 
progcnitis ,  &  ius  illud  quodamod6  in 
illas  traiiUnitticur  in  ipfas  ab  coruni_. 
P.urc  . 

Quiiuo  confiderandum  venitdifcrt- 
mcn ,  quod  intcrccdit  inter  defccnden-  54 
tcs  ex  linea  maftBliyaii^dcfeCttdentes  Difcri- 
ex  linea  ikmintna  ,  fituna.iaeo»  quod  ^'^  * 
mafcuh  ddcendentes  cx  Unea  mafculi-  SSJedit' 
tu  cxcludunt  fiecininas ,  fiue  ex  eoden»  jncer  da» 
fiue  ex  alio  matrimonio  progenttas ,  fcenden- 
mafculi  ver6  defeendcntes  ex  linea  fe-  tes  ex  H- 
n.iiiina  cxcluduni  tantuin  fitiniii.is  cx  neaiit^ 
eodan  autrimonio  defcendentes,proiit  gj^^J^ 


aoiatfmf^adfiatHt,Mt4itl,d.ej.79.  ^ 
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icamefle, 

quia  iur.i  inunicipalia  prxfcrcntiamif- 
cnios  ffiuiajs  quoad  ruccdlioncs  iaiiaea 
IMftulina  rcfpcxcrunt  pr^cisi  hnonm 
l^fDationis,  &  vt  bona  conrcru.ircntur 
in  eadem  {uailu  ,  quod  habcri  nequit 
per  fiaBminas#Mla»iMlMft>iue  cialio 
matrimonio  proucnicnfr-; ;  quoad  fuc 


9MMM  fart.  15.  rtim,  ittffl  i&ft 

xoj.  ntm.  14. 

•  Ratb  ex  eo  dedudtur  pnm6 ,  quk 

caufa  tcftati  in  dubio  rc^ulari  dcbet  CauCife 
fecuodum  caufam  intcAati ,  cum  tcfia-  ftaci  rm 
nrpflcTumaturvolunutemfiianinm  htur»^ 

   r    T   fuimunicipalisdifpofitioni  accomodaf-  cundom 

ceflioncs  vcr6  in  linca  ixinmina  rcffjc-    fe»  &  cum  ca  fc  conforroarc  voluilfe  in  F^Jjg^ 
MnintpraEcisifauorcmmafculimtaKit,   ijt,  in  quibus  exprcfs^  non  difpofuit  "r"*"** 
non  abloiutejfcdinordinc  adideoma-   KttMUuenfit  fenesMto^ndum  m  ftn.tom. 
trimonium ,  adcoquc  &c.  %.  eitu  confil.  verf.  refpoiifum  fuit ,  &  verf. 

Sext6  confideranduro  venit ,  quod  feqq.  fol^^^.fjueximier  ca^.i  5 1  .m0ii.x. 


ez  eo,  quod  dicatur  in  eodcm  ftatuto,  UbA.^terUws ielegitimaUb.^.tit.umA- 

quod  fBfflinc  eiclufk  per  mafculos  ix-  ^Uegradtu  coHf.f$.n.izp.Ubj..,SMmt 

'  ciant  partcm  ad  commodum  mafculo-  in  fwnma  diuerf.  traS.  in  verb.  ftatittunc. 

nuB  ipias  ciclndenrinm  vnHniMi  de-  fMmiuanm  exekftmit  mgmq,,  <r  m  verb, 

4lackur,quodcmiiputentttrtnnumero  $iftat$r. 

filiorum  ad  augcn  tam  lcgitim.im  m.\C-  SccundiafTcrtiociprclIam  vimhabct 

5 5     culorum  Infon  m  auth.  'i^omf^ma  iw.47.,  in  ftatuto  Aiediol.  ta  c.  i9o. ,  vbi  prasci- 

fiadaf  &  fe<j<j.  C.  de  inoffic.  tefiam. ,  Bmrimem^.  pitor  femari  »qttfli  in  pr^edentilMi»ca« 


cxclu(z  jp.  man.j.  ,  BoJJ-.us  in  praB.  crimir.jl.  tit. 
per  maf-  ^  bmor.  puUic.uum.i.fuiffUQus  in  confltt. 
SSiT  R^»A.xi.iefmtefim»0Hm'.mmi.s^., 
cian: pa^  "^"/'77  lA.}.,  Brunus  traB.  ftatut .  f£min. 
tfffl  jnl  «^xdMi.drf.ij.f.^.ScdanhocintcUigen. 
dnm  6c  cciam,fi  liuiufmodi  faBmins  re- 
nuntiauerint  ha:rcditati  afccndentis , 
affirmat  Myftt^er.  obferuat.  ii.  cent.  4. 
an  vcro  ctum  ,  fi  huiufmodi  fi£min>x: 
fuerinc  in  Religionc  ^tofsSdt ,  negat 
Mmehius  conf.S  i .  num.  j .  vol.  T .  ctiam  de 
iurccommuni,  quod  a  fi)rtiori  videtur 


pitibus  ftatuta  funt  dc  rucccflione  ab 
uteftato ,  in  qua  mafculi  £Emiais  prse- 
lieruntur  -  Ibt  -  Uem  feramr ,  fi  taUt 
ajcevdns  dccefferit  teflatHS  ,  qnod  mafculi 
drfcendentes  femper  ,&in  omni  cafn  prxfe- 
rantur  fammis . 

Quid  vcr6  fcnticodum  fit ,  fi  a(ccn- 
dcns  tcftatus  inditucrit  fiiios  in  gcncre 
non  cxprimcns ,  ncc  mafculos ,  ncc  fx- 
mioaB ;  tunc  ocnfendum  cft  ctiam  maf- 
colecfiMiinb  c£e  pracferendos  fommes 
de  Urnono  fm.9o.,CamiU«sGMlimns  tra^l. 


57 
Si  alcen^ 
detute- 

ft.nrus  in- 
ftitucrit 

filiosin_» 


icntiendum  cx  lurc  municipjli  Mcdio-    ieverb.^/uf. Ub.lO. e.p, mt,%.,Cmfamu  geoiere^ 


lani  in  cap.  184.  Incipient.  iila  pcrfona  . 
Affirmant  vcro  non  obltanic  tali  ftatu- 
to  ^aluinns  de  a^uirat.  c.  87. ,  Innocentins 
4e  fiKttgtm»  mmUcip.tl.  <j.     ,  scdartnns 

ref^.^y  mtm.^.,  Sa!'^.i!l'<s  Uhyrint.  credit. 
part.z.  c.ii.  nu.6^.,  Kubcus  tn  fin^^ul.  circa 

fiilum,& obfciMmt.Km*Kemm.  p^rt.z.  /» 
t^^Tt. /<i^.'t/w<i  »«»f.x. ,  atquc  ita  dcfini- 
tum  nouobltantc  rtatuto  abExccl.Mc- 
diol.  Scnat.  rcfcrt  (^alu  nus  m  c  87.  num. 
19.  in  caufa  Dorothcae  Melcue  ad  rela- 
tionem  MagnificiTrotii,&in  caufa  re- 
uifionis  (^l.u.c  ViCtona;  Bclgloiofn,  & 
nos  latc  dcKUimub  tom.  IF.  juh  lit.  (^oii- 
traBus XI. de  pign.,& hypoti).Difq.Il.^.i^. 

fMf».5. 

^  AsiBRTio  X.  Si  afixndctts  deoefiEm 
5^^  tdbcustadlraetamenincdligniMBrci- 

Siafcen.  clufae  facminse,  quae  ex  vi  ftatuti  intcl 


td^m.MeJM.i.eaMo.btvei^.iiu^rk  noocx. 

tcjlatus  num.z. ,  ictzi\o  zr.  prsdiftisdc-  P*^"^^^ 
ducitur,quia  inulidnpoficioncpraefu-  ^JtofJJjc 
nilurfe  accomodaflc  difpofitioni  iuris  fzminas 

municip.i!is  .  Quid  ver6  diccndura  fit,  mnfculi 
iiiailituerichitos,&lilias.'  tunc  ^onoiu  ill»5ez«. 


pm,emtf.iXo.mmt.^vol.x.  abiblut^  fcn- 
dt  eciam  mafculosprxfcrendos  effe  fae- 
minis,quta  inftitutio  intcUigitur  ordi- 
ne  fuccefliuo,  &  confbrmitir  ad  difpo- 
fitioncm  ftatutariam ;  fcd  difliculus  in 
koccfl,quiafiruftraneaforct  illa  czpref- 
fiofiiiarum  in  tcflamcnto  ,  fi  tantum.. 
ordine  fuccefliuo  dcbcrenc  £Bmias  ve-  Uo^,  Sc  fi: 
nire ;  vndi ,  cum  ipie  teftator  eas  voca-  li»^  tunc 
ucritcxprefs^,&inflicuericin  tcHamcn-  »ft«v«i'. 
tOj  .noavidercm,curi)oapoi&at&fiB-  ^  ^  ' 
fluiMB  ifeiiire  m  fiiocfflionem ,  nam-i> 
quamuis  flatutum  ipfas  cxcludat  ab 


5» 

Si  infti- 
tueric  fi- 


nemi 


^cns  de-  li£uncur  excluiiac  a  fuccd&one  ciufdon  intcilaco, oon  prohibec  umcn  capcre-» 
ffn^'^    aicendentii  abntdhtt» MetUnm  ie  kgjlk  «c  tcAamemo  Ormimtm  iifi:ept. for.  caf. 


lcftatus 
atihuc  in 
tellinin- 
•or&ini" 
nstKlu- 


tsm.i  Uh.j.  tit.i.  (^.14.  num.iy,&per  tiy- 
tum ,  Capra.  conf.^.  nnm.  6.,&»tatiomaM, 
in  vna  Romana  jMpflememi  immi»S»lg$< 
nio  8.  Februarfj  ,  &  in vna  Romand 
Cenfus  de  iMuttfs  x^.Maij  idio.  coramDe- 
cano ,  (jratiama  iifeeft.fereaf.c.p4^ 


6^1.  num.  j  I . ,  Ludouifius  cum  Beltr.m!no 
ietif.j^S.pcr  totum ,  Sabellius  m  fumma 
Mmif,tim,mverb. fimtaum  famBfeif' 
eluf  MM.7.  verf,  fmi  fmmrit  fmmmm* 
excUiim, 

Qgid  vcr6  dicendum  fit,  fi  afcen- 


%,9Tefibm\i$,l,md,%jjLf»mmi^i  dni  dcceftfit  fuidaB  tdbtus ,  fed 


inlU- 


:d  by 
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Si  afcen. 
deminlti 
lucrn  crx* 
traneos 
farnunj: 
poirenc 
itnpugn.i 
rctcfLi- 
menciun. 


60 

Ecrunc, 
fi  refolue 
retiir  re- 
Itimen— 
tnm  ,  OC 
defcen- 
dentet  " 
prxteriti 
jiiccedc- 
rent  pcr 
iftos  ix- 
iTiinxex- 
cJudercn" 
tur. 


'6t 

Si  nfcen. 
detis  in_. 
fol.i  logi- 
tim.-»  de- 
fccndcn  - 
tes  inlii- 
tnent 
polTiint 
ixm.nx 
imptign.i 
re  tcft.i. 
menciim, 
&  agerc 
ad  fucccf 
fiooem. 


mftitucrit  non  ddcendcntcs  raarculos, 
quorum  fauorc  a  ftatuto  cxcluduntur 
ncminae  a  rucccflionc,fcdcxtrancos,an 
tunc  fccmin*  poflint  agcrc  ad  fucccllio- 
nem  >  Alferunt  fxminas  in  hac  hypo- 
theli  polfc  impugnarc  tcllamentnni_j. 
MerLiJius  de  legtt.  lib.  5.  tit.  i.q.t.  n».5<J., 
Dmrjndus  decif.  547.  nun.-j. ,  nceolns  con- 
fult.for.  c.iy.nnm.x^.,  51.,  &fecjej.,& 
f  .95.  num.^.         ,  GratunHS  difccpt.  for. 
c.jox.  ««.J^.,  luliHs(^l.xrHS  tefiamentum 
tf.  41.  /B  fin.,  Michaior  de  fratrib.  part.  5. 
c.  1 1 .  nw.py.i  &  fctjq.,  Kota  Romana  part.p. 
rccent.  decif.  z6j. ,  &  585.  Ratio  ca  cft , 
quia  facminae  ciccluduntur  dutncaxat 
tn  fauoretn  mafculorum  derccndcniiu, 
&VC  bona  confcrucntur  in  agnatione-» 
ob  fplcndorcin  f.iniilix  pcr  ca  ,  quae  lu- 
pra  latc  comincndaujmus  jcrgo  ccllan- 
tc  hoc  fnnd.ainenio,ccUare  dcbct&fta- 
tutaria  difpoficio  Rota  Romana  part.  15. 
rrcrnr.  dccif.^6.  per  totum  ,&pare.i6.  dc- 
ctfziy.  nnm.^,,  vbi  quod,  vc  incrct  ita- 
tucanadirpofitiOjduocopuKuiuc  requi- 
rantur,  nempc,  vt  exilUiu  .agnati ,  fic 
ipfi  fint  haJredcs,  adcotu  vnuin  finc  al- 
tero  non  futticiat,  ncc  inditutio  in  fola 
lcgitima  ,  cadera  Rota  Rom.  part.  x  7.  decif. 
1 1 1.  num.  1 7.,  6~  fecfq. ,  quod  idcm  fentit 
.AUojitadiis  conf.^6.  nuw.  i6.  lib.  i.infine 
tiuKi,  i. ,  ymms  commun.  opin.yjj.  per  to- 
twn  ,  RotaRomana  part. 18.  recent.  tom.i. 
dccif^<},  num.  8. ,  &  «n  co  cafu  fa:mins 
pollunc  lcgitime  fuccedcre  in  portione 
libi  dc  iurccommuni  compctcntc .  Scd, 
an  in  ca  hypothcfi,lircibiucrctur  tella- 
mcntum  alcendciuis  ,  &  dclccndenccs 
pr^ccrici  admitcerencur  ad  lucccifioncm 
ipl.c  t.£inin3:  inccliigcrcntnr  cxciufx  i 
Aihrm.iLiuc  rcfpondcndum  cxiHiino, 
n.inuuncdciccndcnicsii)aiculi  fucccdc- 
rcnt  ab  iniciUco,  &  ficvigcrcntomnia 
iura  ,  qua;  eicludunt  kcminas  proptcr 
mafculos  in  iucccflionc  afccndcncis  ab 
intcdato . 

Scd  quid  dicendumcircr,fiarccndcns 
teftacus  dcfccndcntcs  inafcuios  in  fola 
lcgitimi  inllituiflct;an  tunc  pollcnt  fx- 
min(£  impugnare  tcltamcntum,  &  age- 
rc  ad  luccciiioncm  .  Refpondcndum_ 
clt  i&aminiiiSerapbinus  decif.jS^.  n.x., 
RotaRomanapart.ii.rccent.  tom.  1.  decif. 
45.»Nni.l0.,  &  II.  ,  Sabellius  infumma 
diucrf.tra£i,iH  vcrb.fiatkfum  f^imin.excluf, 
mm.S.verfifuodratio  a^nationis ,  Ratio 
cx  co  deducitur ,  quia  in  hocnon  folua-^ 
tur  Anis  fbtuci  c.xcludcntis  fasminas 
proptcr  raafculos ,  qui  cft  fauor  agna- 
cionis ,  vt  fcilicct  t>ona  in  eadem  conicr- 
uentur  ad  fplcndorcm  familia:  pcr  fupc- 
riusnotata,  quitinis  non  videturadjm- 
plctus  per  foiam  inlUtutioncoi  marcu- 


lorum  inlegitima ,  cum  htec  (tt  modica 
portio,  &  rcliquum,  qtrodmaius  laogi 
cft,diffundcretur  in  extraneos,quod  eft 
contra  mcntcm  ftatuentium,qui  inun* 
tum  facminas  cxclufcrunt,  in  quanttun 
volucrunt  bona  fcruari  in  agiutionc , 
crgo  ccfiante  hoc  fundamcnto ,  non  eft» 
cur  vigcrc  non  debcat  ius  faeminarum 
ad  fuccd&oncm  . 

£x  ijs ,  quas  di£la  func  in  affcrtione , 
ncmpc,  quod,  quando  afcendens  in  ce» 
flamcnto  dc  fuis  bonis  difpofucrit ,  ni» 
hilquedixcrit  dc  fiaEminis,dcducend(im 
cft,  qucxl  in  ea  hypothcfi  tcneanturde- 
fcendcntcs  inftituticong:-u^  dotareeaf- 
dem  ia:minas  intra  tempus  a  iurc  praEii- 
nitum,  quod,  fi  nonprxftitcrint  inccr- 
pcllati,&  rcquifiti,  fsemin;  ipfaeadmit» 
tcntur  ad fucccifioncm  in  illatertia  bo- 
norura  partc,  quac  de  iurc  communi 
fuillent  confecuturac,prout  latius  fupra 
tradidimus  iuxta  difpofitioncm  ftatutis 
in  iUo  c.  178. 

AssBRTio  XI.  Si  Pater  in  teftamcnto 
aliquid  iiliabus  reliqucric  nominc  do- 
tis,  iUudque  non  aningat  legiiimam  , 
ncc  congruitatcm  non  poilunt  xxdcm 
fxminae  rcgularitir  agere  ad  fupple- 
mentum,nin  lasfiofucritcnormis.  Con- 
fonat  quoquo  modo  cum  i;s,quac  in  prf- 
cedcntibusdocuiraus,  quibut  adijcicur 
robur  pracfcntis  ftacuci  in  c.  x8o.  -Ibi- 
nec  poffint  ipfte  f^anin^t  exifientibus  defcett- 
denttbus  mafculis  exlinea  mafculimt  aliquid 
aliud  petete  exbonis  talis  afcendentis ,  vel 
afcendentium  ftc  decedentis  ,  vel  deceden- 
tium  ex  teflamento ,  nift  quatenus  ipfe afcen- 
dens  in  fuo  teilameruo  ,  vel  vUima  volun- 
tate  eis  reltnqucre  volucrit.  Rurl  us ,  &  in- 
tcUigantur  effe  lcgitimi,  &  doccntir  dotat*, 
quando  in  vttima  voluntate  ab  afcendente 
fuerit  certa  qwtntitaseis  reliiia,  vel  aliud 
reli£fum;  atqueitafcntiunt  Bwrfitus  conf. 
XT-^.num.x^,  vol.i.,Baldiisin  l.fin.niimj^.. 
Cjdedotispromiffiane,  Decius  conf.i'j6,9-3.f 
^lciatus  ccmf.6^.  inprincip.  verf.cor^r' 
matur  ex  alio,  Curtius  lunior  conf.  10. »» 
frincip. ,  Tariftus  conf.  %6.  per  tot.  vol.  5., 
^fcanius  Clemens  depatriapoteft.  c.6.  prin- 
rip.  cfcH.  1 1 .  num .  z  5 .  verf.  qux  omnia  li- 
ni/f4,atquc  in  tcrminis  huius  ftatuti  Car- 
panus  ad  Statut.  MedioUari  in  d.  c.  i8o.  t» 
verb.aiiqutd  aliudpeterenum.p. 

Noniblum  dcduciturhcecaficrtiocx 
pracfumptionc  iuris ,  quod  dos  a  Patre 
filiaeconltituta,  fiucinccr  viuos,  fiucin 
vltuna  voluntate  proptcr  amorem  ingc- 
nitum  Fatri  crga  proprias  filias ,  &  cx 
patcrna  prouidcntia  ccnicatur  cogrua, 
fed  etiam  propter difpofitioncm  pracfcn- 
cis  Itatuti,  quod,  ficuti  potuit  tiliaspri- 
uare  lcgicima ,  vc  nocac  .Alexander  cotif. 

75. 
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•j^.MMm.^^.tumglof.  I,  vol.  i.  DeciftoTe-    lii prtli.,Mriwehiiueon/.ip^.  mm.^. 

proh*  cbtMs  coitf.S I .  n«.3 .  -yo/.  I . , iu ctiam  fup-    fit  in dotem ,  nam ,  fi  iicquid modicum  ,  iXimmo- 
plcDncaio ,  quod  praiftitiflc  arbicratur    quod  potius  rcliaam  ceafeacur  titulo  do  relic- 
BMrfttmsc9nfj.x$.mtmj.}.vol.x.,  Micljjcl    (pccialis  alicuius  afiediioiii|i6cpc«nfilc- tum  non 
foium  in  cr^M  ia  fm  ccmmimh.  Ub.  1.  verb.  Dos   Aionis  erga  filiam ,  tunc  nonrenuerein  £^J^ 
prifump  f  .2.1,. ,  sdieetm   ^tuh.  nmj^ma  nmH.  i      conccdcrc  ccdcrc  fimplicit^  pto  lcgato»  ■  • 

tionc.fcd  c.ie  iiNi^ic.  tcHamcnt.,  lufoti  conf.xTA  jmm.    &  non  vcnirc  in  caufam  dotis . 

'»  ij,W.&.>^40]p4iHtf«<«/.c.i8o.aiMi.^Ni  HicoricurdiIficuicas>an,fiiprcarcen- 
fw*.  di^i  atiMd petcre  per  illa  ircma .  den  in  fiio  tefhmento  aliquid  difpo- 
"^rc potjiiu iffftfxmiux aliijuid aliudpeterc.    fuerit  in  fauorcrn  Jili.u  um  nulla  f.Kli—.  ^j-^ 

f  Vcrum  tamcn  cfl ,  prout  inaueMm  in  mcnuoaedjotis,quod  camcn  fecundum  mio 

ipfa  aficrciooe,quod,  fi  l«fio  dflfet  enois  fe  effeccale ,  quod  pro  dote  poffec  coai-  eto  fierat 
mtaim.1,6.:  lioi  iin  J;ca,S:  tcnuis,adrait-    putari,&  ipfe  duin  viucrctcafdcra  filias  nis,quod 

icrccur  cadcm  txaiina  adprohacionicm  in  matrimonium  coUocaueritA<lotcin  <^ompu- 

laefioms  uU|,  qua  probaupofietagere  Iblueric  nulla  &fta  feuocacioneeius ,  ^yiJ^ol 

ad  fiippteaencu m  5or/'n«j  ^rmor  conf.  quod  intcftamcntoeifdemreliquit,pof-  f^^n  ,  m 
150.  mm.  16.  CMN  fi:<jq.  vol.  i. ,  BwfatHs    ient  auedcm  hlix  nupts  agcrc  ad  con-  pofte.-i 

emfA2.%.mmu^volx. , qui  cwnenaflSerit  lecnaoaem eius,quodip(ea(ccndens  rc-  docaae- 
fpcJarc  ad  eandcm  f.tminam  probarc    liqucrat  iri  tcftanientoi^  Videtur  in  hac  ritfinnco» 

modKtutcui  dotis,  &  la:fioncmillam_.  hypothclidiccndum,quodxacdcra  fa:- 

cnonniifiniam  .  Addc  pro  probatione  minaeadhucponcntlcgatumcxigcreab 

aircrtionis,quodhoclf  "'utum  loqucns  haercdibusciufdem  afccndcntis nonob-  hucieg.i, 
dcdoutioncUc.ta»icu  t  >cicnda  a  Pacrc  fiante,  quod  congruam  dotcm  fucrint  tum  ex4- 
aanaflieric»quoddocecur  condecenccr,    abeodem,dumviueret,conrccucae,cum  geft» 

ficnti  loquicur ,  quando  dos  ell  cooiU-  kgacuiQ  praefiimacur  ex  caufa  liberali» 
tuendaafratribus,  prouc  cauecur  n  c.  &da8eaciculoonerorofiiericperroluca» 
xj^.  tn  Oncelfiamhus ,  <S:  accutai&iiacac  nccpra:fumcndumcfi,quodcoiiilicacio 
BurfutMs  d.  C.3.XZ.  mmi.  1 5 .  votAn  docis  ^fta  pcr  ipTum  aicendcntem  fiw' 

I» .       AssERTio  X1(.  Si  q u  id  ab  alcenden-  ricrdaca  in  eiciiiftbnemlecad  amee&< 
ttMftc  t<-'i'^                        Mcrit  rcliffturrL^    dcntir  faili,  quia ,  fi afccndcns  hoc  in- 
rtmlcm-  ^'^''^^  defcendencibus  nonfub  cxprcf-    tcndiiTct^  expreiliilet,  vel  ia  ipfa  dods 

«lenei^  fo  titulo  doCB^dhuc  probabilc  e(l,eaf-  ooailiaitKiQe,  vel  lcgacum  reuocaflet. 

minisdc-  dem  f^rainas  non  poflc  quid  aliud  cxi-  Circa  hunccafumBjr/o/*j  m/.AjwK/worfi 

focQden-  gcrcm  bouis  eiuldcm alccndcncis,  fi  il-  $.cum. Tatcrff.de legat.  i .  diftinguit,  vcl    p-«.  • 

cibu ccii  ludficcak » qiaod  coeiptttari  pofit iiu  Fater  primo  looo  filiabus  promific  do-  b«f. 

■"^5"^  doccm  .  tcm,non  tamcn  cradidit ,  &  poflct  lcga-  toli , 

JJJp^lJJ^     Racio  cjc  fupcrius  di£lis  dcducitur  ,  uit ,  vd  primo  loco  kgauit ,  &  poftca_>  eius 

«juialic  dil^ncndapraefumicur  fecon-  tradtdic.  luxta  primum  diftindliQais  mcus  ex- 

poicft     tormare  dilpofitioni  iuris  fiatutarij  vo-  membrum  adhuc  fub  diftinguiivvd«i«  poauitf  • 

unpugna  lcnds,qu(xl  fiEmin«c  exdufae inteltigan-  pre&i  legauit  pro dote ,  &  tunc  didc, 

n  cx  ti-   tura  fuccelTione,vbi  fucrint,  vcl  ab  ipfo  quod,fi  poftcafucrit  peripfumlcgateni 

tiiio  in-  ^csndcnte  docatae,  vd  a  deTccndcnti-  viuentem  dos  cradica  non  amplius£;e- 

^^"^  tM»ma(hilts,  adeoq;  qaod  illud  fciiau,  minx  iptae  finc  audiendae  per  cexcum  te*  i 

quamuisnon  cx[>rcllb  nomincdotis,  fi  d.ljjmufmodi  ^.CMm'PiuerffAelegat.i.,&' 

lamenule  fit«  vc  coinpuuripoaicpco  LTiti* ^.qMiia vitaff.de kMt,%,,  vel  lc-  : 

dotc,  pFaBTuaiatnr  reUaumpfOdoie.^.  gauitfimplicicftr  nulla  nAaeipteflaiie 

Acccdic,quod,quandoaliquoddifpofi-  dotis ,  &c  tunc  dicit ,  quod  vel  lcgauit 

cumexdupiicicaufa»  &  addupiwcm  idcaijquodpcoaufiCj.&cuiu;iaeaAdepi 

cftftampoteftacdinariifonperMdii-  caafiunacfaiCcatoroe(lereIegatiiaH.qa(»  . 

riorcmcaufamccdercprffumcndumfit»  fiifUfuitprtKnilfio, adcoquc altcrunw 

cumadus  iadubiocenleacur  pocius  ex  tancum  ddieri  arg.tcxcus  1»  l.ficMmdo' 

,  canfiinaniralifiiftasjquamvoluntaria  9m§.fi  "Ptserff.foUit.mau ii«wi.,-vel quid 

.Ldrifiof.i. ff.de iMrjdeltbcr.l.Taterfiliam  diucrfum,fictuncdicitdcbcri  vtrumq;        ,  . 

iffmJff.ad     fakid..  t.froximo  ff.  de  ritm  videiicct  dos ,  &  lcgatum  per  textum  i » 

n^ir.riici0iid^um$.jif>Mrrf.7o/«r.fiM-  l.VattrfrafiliaffMcoUat.doeis.  luxca 

trnn} hniufm^yii  ^stm  Viter  ff.de lcgat.i.,  feciidumdiftindionismcmbrura,quado 

&  m  omui  du^iuooe  a^us  incerpre-  fcUicct  primo  legauit,  &  poftea  cradi- 

«uidebe^vtvHkaturprauifuBicaufae  dit,&  tunc  dicicquod  vei  legacum  fiiit 

inagisncccflarias,&  vtili/.  fxwfxp/wi-  fubexprelfioncdocis,&pofteapcripfum 

hmff.de  folut.,  BjrtoLus  inljriticMmffJe  lcganccmcraditum,&tuncaficricnoa 

vivlr^«<riii<.«<r.C.dr«lfNmr.fiiftf-  aiapliwikba^iiispiAexigijveliega* 

i  tum 
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tum  fuit  finc  a<lk(!^ione  caufs  docis ,  &c 
M^dfcic,  quod  pertndiCKMlemdotis 

inde  fccucam  non  videatura  lcgacorc- 
.      ■  •    ceifum,  adcoqj  locum  cfTc  cifdcm  fxmi- 
1  r  n  ftun  BK  tcgatarijs  illud  lcgacura  exigendi 
''  ■•V'     non  obllanccdore  pcr  ipfum  afccndcn- 
tem  leganccm  cradita .  Dubiiun  pcr  nos 
excttatumconfiftic,  {eareftringicur  in- 
co  ,  quod  lcgacum  pnusfucricfatlum, 
Probabi-  non  Uiiicn  fub  cxprclfa  mcncioncdocis, 
liiiseft,^  &  polteadoslucritcradita  pcrcutidcm 
liHocii""  ''•■"•^"f'^''"  c:i.)m  tadta  iiKiuionc 

iJlatradicione  docis  non  fic  ampliuslo- 
CUSCK.Ktioni  kvi^ati.nqiiidcin  illud  pra:- 
Jj  Aunicur  lactum  111  cauiaiiiduriOicin.iS: 

2  neceirariam,adeoquc  pro  docc ,  non  in 

mcrc  voluntariam  titulo  lihcr.ilit.uis 
pcr  iupcriu.s  allcgaca  iu;a  ,  adcoLjUfi^ 
traditio  cenicoda  cll  hitx  in  cxccucio- 
ncmilliuslc^ati  tfrj. /. /(/fn^  §.//r./i/fw/, 
&  ibi  lafoH  /f .  de  legat.  t . ,  DioTi  rc^.  + 1  j . , 
Tufchuslit .L.coHclj66.imni .  \ . ,  quod  po- 
liiriinjm  vcrificabicnr,  fi  ipll-afccndcns 
tancum  in  doccin  tradidcnt ,  quancum 
in  certamcnto  lcgaucrat .  1-Ixc  rcgulari- 
tcr  proccdunc,  nain,  U  cx  conicauris 
inducercLur  pnxfumptio,  quod  afccn- 
dcns  pcr  \\\.\xn  fubicqucnccin  dotacio- 
ncm  noii  reccllieric  a  legaco^tuac  non.^ 
deberet  eiTdemfeininis  negariexaaio , 
dccortrccutioicgati. 
^       .  AssE&TXO  Jiiil.  Si  fxmini  viucntc 
?      fuo  afcendente  mafculo  cx  linea  mafcu- 
r«mlBa  Ym.x  fucricin  matrimoniumcollocata,& 
doau,non  umcn  dc  bonispropn;s ciulV 
ntonok  de«fiB«i«»»vel  pcr  extraneam  pcrfo- 
concem-  n-i'"  ontiTnplacionc  ipfius  fxmincprc- 
pLicione  iumit.ur  iduacc  dotaca  cciain  rclpci.iu 
ipfiusfc^  booQrum  maccrnorum,  feu  Auiae  ad 
inin*  c5-  ^ffcdtum  ,  vt  Inieiligacurcxclula  etiam 
rtta^dol  *  '^^"'^  materms,&  Auiac.  Exprefse  col- 
tH^  ita  liglturexverbtis5r<triiiMMr(fio/.t»c.iSi.; 
ve  ^in-  secaiio  indigcc,  quam  difcufsionc  par- 
dihtr     ricularuia \\\ co  tcxcu  coiucncarura.  Di- 
cti.im  A    citur  iii  pninis  v.ucntvfito  .ifccndciite  maf- 

M^nis *  ***^*  ^  f«miiu  mariuu  fueric»  fic 
dotaca  eodem  iam  mortuooonpr^u- 
Dicrccur  docau  cx  bonis  maiwnus»  nam 
Infctlige,  dc^  iuce  coounuai  in  dubio  f^mina  pr;- 
fi  viu.u  liimiturdoiatadebonispatcmis,  conr 
•tfcendcs  f,t  ^us  ofEcium  dotarc  fiiiam  /. H».  ('■  dc 
€x  UncA  iofifff^g^f^^  UUxtaiier  1»  i.  i  .i» princ^ 

iVatucumficcorrcdorium  iuriscommu- 
mseilrQllringcnduin  ad  tcrminos,  fub 
M.afculus  qaibu» eft  cottccpcum^iiodvlccriuscx'- 
afcendcs  tcndcndum.  Dicicur  ^'///mf  .r/i  r'K:!'i  ,;f£> 
f  niufLidotxliHea  ma^enUjM  ,  non  cnimc.\- 
fett  ul  tcndcnda  eftdifpafiiiRvCjaando  afcen- 
nea  oufl  dcncc  ffminajvcl  mafculo  cx  linca  fcmi- 
nca  i^mina  coliocata  dl  iu  aiatrituo- 


nium ,  &  douu>non  iolum  ea  ratiooe, 
qattMUamnir  (tetuta  corredoria  iinii 
comiMnii  oon  cifc  cxccndcnda  vlcRL.i 
verboMkafiDrmam,  quibus  conciptan- 
tuiyfiKledani,^aia  noneft  piNAouptio, 
quod  fucric  cciam  dotau  cx  bonis  pa- 
tcriii$iimul,&  maternis.  Dicitur  intelU- 
gttm  Ukmeh  dotata  etim  pefpeSit  faculta^ 
tumbonoriim  m.ircrni>rum  ,  vbinoca  illam 
parciculain,m.!w,  qu9  cll  implicaiiua, 
&exprimit  cafum  magisdubicabilcm , 
&  implicac  minus  dubitabilcm  /.  ctiam 
ff  .dc  vcrb.figiiific.  1.  connt  ntittmula  C.de 
Epifco^.j  &  Clcr.  ,  adcoquc  iduoluic 
docacionem  eciara  refpe&u  bononimJ 
paccrnorum .  -   •  -  -  rf 

Ma  ior  diiBculus,q  u;  potcft  eife  circa 
difpofitioncm  pra:fcntis(tacuci;confiftit 
circa  illas  parciculasftacuci  alitcr,qHam 
pcr  pcrfonam  extrimmi  contemplatione  ip- 
fimfxmwx  ;  fi  cnim  talis  fgmiiu  fucric 
docaca  pcr  pcrfonam  cxcrancam  con- 
templacionc  non  ipflus^minf,  fcdafce- 
dcnctsmafculi  cx  linea  mafculina  vide- 
cur  aliccrfencicndum ,  cumpcrindires 
fc  habcac,acfi  eflctdocacaabipfoafccn- 
dcnte  mafculo .  Sed  quomodo  cunc  jx>> 
teft  femina  intclligi  idoneidotataetiaffl 
rcfpcclu  bonurum  matcrnorum,adcout 
^minadouu  intelligatur  cciamcxclu- 
fa  i  (bcoe^sione  in  bonis  Maeris?  Tanc 
poccfl  dici,  quod  illa  dotatio  intelliga' 
turfadla  conccmplationc  vtriutque  pa- 
rentis,  &  de  idoneitate  eiufdem  dotis  ex 
quancicace  ipfiuscomparatiuc  .1(1  lioiia  70 
vcriufque;quod,fi  apparcat,congruam  Si  fxmi- 
cffc  dumuxac  in  ordinc  ad  patrimo- 
niump.uris ,  tiinc  non  incongrUC  arhi- 
crarci-jiiuiiccii.irc  lus  in  ordinc  ad  fuc-  jieo  coo- 
ocfsionem  bonor  u  m  maccrnorum ,  quia  Koiplii» 
incancum  ,  qn.i^Hlo  do>co!iifii-.ic.t  cil  a  cionc^ 
Pacrc  viucnic  ccii.it  ius  ctiaiuad  bona  vrriufq; 
matcrna  ,  inquantuin  dos  prefumitur 
fafta  etiam  relpc^lu  bonorum  materno-  j^'^  "  ^ 
rum ;  quindo  vcr6  condituta  eft  ab  ex-  vuiuf 
tranco,  quamuis  contcmplatione  Pa- q|gie, 
Cris,  non  poccft  pr^-fumi  talisetiam  in.» 
ordine  adixjna maccrna,  nifi  conftetde 
congruitatc  cti.un  in  ordiiic  adilla  . 

Qu(  diQt^  funt  in  pr^fcnci  alscrtione 
froiffofumveriiu^^litur,  quandoeodem 
afccndciitc  mafctllo<viucnte  cx  Iinca_.  71 
nulculma  tsminadeftendensinmatri-  fjckidi. 
nionium  ci>Hoom  «ftv  &  docata,  fed  niretisi 
ctiam ,  quando  abcodcm  in  vlcima  vo-  bonisro* 
luutcfueranc  nonunc  docisin  fa  uorcm  tcrnis,  fi 
ipfinB  faiOfBi  determinata  difpofita ,  feu 
rcliaa  pro  cadcm  dote  -Ibi-  Idrm  ,  6-  fi 

fccundum  difptfitienem  ipfiits  fui   "yjj  fg, 
itfccndciitis  in  vita  ,  wl  ft^vitam  ipfius 
r.  fi  r,i4nttis  habuerit  ea  ,  (fnx  ab  ipfo  ftu  noinins 
ajcciuicnte  eidem  fuerint  dif^ua ^J^*"*^  doti»» 
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dotis.  Scd  quiddiccnduincrit ,  (lipfe^  berc  prefcns  difpoiicio  ftatuuria>  fcd 

arccndcnsinfauoKmfiBminxdirpofue-  rclinquatur  fcming  locus  fucccflioni 

ritdc  illisbonis  non  umcn  fubcxprcflb  ^fjiiaus  ad  confiitut.  Kegnirubric.i^.  ds  i(,tj||,gp 

nomme  docis?  cunc  videturdiccndum,  fmcef^nibiunchiliimnu.^^.lib.^. ,  Brunus  dummo' 

^uod non  inccUigatur  haaita.  eidtt(k  »tB,fUtMt.fmU». exclud.art.6. q.^.mn-  do  fracer 

a  fucccffionc  bonorum  prsBcipue  ma-  cip.  4.  memb.q.T.  verf.plus  dicit  Btidiu . 

.temorum,cumhaec  difpofitio ftatutaria  Scd  in  hoc  vidctur  cflc  aliqua  difficul-  ^^zT' 

fitcorrc<aoriaiuris  comunis,  qu?  prop-  tas ,  qui.i  cum  cx  promiflionc  foror  ac-  jJJ^J" 

tereaoondiCTKodcpdavltra  cerminos  quificric  ius  realc  aduerfus  bona  fratris  p^oiQjfi 

«2     cxprdro8.Nihilofmnus,vbinonconfta-  pronitieiitBividetttrtencripotiusagere  tam  fot 

icalliKe       difpofitioncm  tefhtoris  .ul  aliam,.  adconfeci;^OIltpromi(fi,dum  in  ordinc  uerit, 

^^am'&  ^utamreferrijprobabiiiuscrcdcrcmpcr  adiliudtobecbona hypochccau,quam 

ilkiri-  tcu  lUamfiemiQamioteiligi  eiclujamdtaH  debere  admitti  ad  Aicceflionem  $  Sed 

Jidhim     fuccciTionc  ,  quia  difpofitio  prefumen-  poffcc  dici ,  quod  admiifio  ad  fuccclfio- 

non  hie-     ell  ccdcre  in  cauiam  duriorcm ,  &  ocm  iic  inp^nam  concumacis  >  6c  dUa* 

nr  fiib    ncccfiariam»  non in  par&voluncariain»  tionii  infolaendo. 
«onwo*  &libcralemcxrcgu!.igcncrali,quodin      Excoauccm,  quod  ftatutura  dicat 

dcbiconcccUario  neceiUcatelegali  icga-  cwiw/owi^iif  <i/<:fB</f«f/j,clarc  clucct  ftatu-  pj^ggp 

tum  prf  runucur  faftum  animo  fatisfa*  tum  hoc (pccialia  difponere ,  nam  de^  {bmtj iid 

cicndi  illi dcbito,  quia in ncccflitatibus  iure  communi  incclligicur  f^mina  fo- ius  com- 

nemo  libcralu  pr^rumicur  .Mtogradm  ium  cxcLula  a  fuccclfionc  bonorum  il-  mune . 

twifM.  wmx^vr  }o. lib.i.tSper^Hsdg-  liusjaquofuit  douta,vt  in  his  tcrminis  * 

etf.  1 76.  per  totmu ,  Rota  Romana  part.  i  j .  notat  ^lexander  conf.is>.  nim.6.  tM.l^& 

reeent.decif.ji/.nHfii.xz., & part.i^ jdccif,  confi^t .num.^.xjola.. , C^^rpaims  adStah 

ijo.num.ix.  tut.McdtQl.c.iix.mvah^eiii^amqiefetam 
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AsssRTio  XIV.  Si.per  fracrcm  fiicori  dcnfu  luamyrf. n. 
'{tteritdosfirfummodoptomi&eiiam^    •  Solunraoquadiffiettltasinhocvide- 

nullo  fubfcquto  matrimonio  intclligi-    tur  eflc  in  cxplicando  ,  quinam  veniat 


/'     tur  cadem  loror  cxclufa  a  fucceiUonc  nominc  f)racris,quidoundo,vcltcmDO- 

cui  pc/'  cuiufcunque  afcendentis  fiue  ab  uue-  ralit^,  vel  fpintualicfcrfororcm  ipiam    .  , 

/r.itrem   ftato,  fiuccum  tcfiamcnto  dcccdcntis .  cxcludat  a  lucceffione  cuiufcunque-j  in^^^^ 

proraiflii  Quando  doi  fucrit  pcr  fratrem  tradita  afcendcntis  ?  Noto  in  primis  hanc  dif-  (iotultm 

eftdos;,  .exprcik  conlUt  cx.  i^m/ffo  A/r(//o/4ni  i»  pofitionem  ftatucariam  non  procedere  afcend£- 

inr.-lligi-  c.  x8i. ;  DiiHcultas  igitur  folum  in  co  m  fuccelfionibusafccndcntis  ex  linca_>  cise«  li-" 

SJ^if     co""'^it»S"od  fuppoiutur  untumdos  l^minina  >  quando  concurrcrct  inafcu-  neafeml 

^ol^e'  piomiflilyOcnuUufflfubrecutuminatrt-  Jnsea  vno  matrimonio ,  &  f^mina  ex  |}>n»mA- 

amifcu-*  raoniuraiauotamen  nonobftante  affcr-  alio ,  quia  cx  fupcrius  diftis  m  hac hy-  ^  " 

que  .ilce-  tioiicmfuftincnt  Itfe»  mrub.ff.folnt.ma-  pothefi  fratcr  noncKcluderct  fgminam,  fj;niin.a 

oencis      trim.col.^.num.l^.,  Brunus  traH .ftatut.  fed  vterq;  concurrcret  adruccciliuncin,  ex  .1I10 

ntiUofub  fxmmas exclud. artjS.q.^.princip.^mem-  vndc*  quando  dicicur  in  hoc  Itacuto  acmuJic^ 

^'^«to     broif.j.,Tiraqueldeifttn»,emie»,44fbt,  mwy^MrfM  d/cemfnirrf ,  hoc  fntelligffi- ftwMr« 

JJJ^"°"  tit. iwm.s4..,  &  40.gyiifiUm4i ^^0i0,ith  dum  cll ,  vbi alias  cx  cxpreffo  iure  non 

'      ^^.370.  «00.4.  adfflitticurfucceifio,neiurafibifincad' 

Ratio  ex  fuperius  diftis  deducitur »  nerTantia .  Difficultat  foltunmodo  eft, 

quia  dos  tantummodo  proraiffa  eft  ve-  annominc  fratris  quoad  hunc  cffciflum 

rey&propncdos,&gaudctpriuilcgi)s  cxclufionisfororis,quam  docaucrit,vc- 

^usStleMmier,KtfttSeewJm. ,  BoUff»-  niatfolununodo  fracer  cx  vcroquelato* 

rfff ,  Rf/mfff ,  Virifiuv  in  rub.ff.  folut.  ma-  rc  coniun«5ius ,  an  vcr6  ctiam  fratcr  ex 

f  |r<w.  ,quodcumcitur,tumcxtextuin/.  parcePacris  tantumconiundus^an  ve- 

'  ,dlifem.\.if.deadmini{l.tHt.,t\imexl.\.^.  r6 cdam  fiatcr  vtcrinos ?  (^pad  fira- 

\  .if.dvcolLtt.dot .  -Ibi-  &  ft  tantipromifia  trem  cx  partc  Patris  tantum  coniunc- 

:        Jif  <ioj,tumcxpluribus  ccxtibus,  inqui-  tum,quodvcniat  norame  fratrisquoid 

ttttsdos  promiila  vcrc  dos  appellatur  /.  huncciisdnm,videntur  fcntireJI«iiMMr 

..  •      ad  exa£HoncmC.de  dot.pramif.l.vlt.^.f<t-  conf.^.ii.niim.6.,  Berous conf.i/^.mm.p. 

•■  f-  '      Uu.  matrtman.  l. qua  morteff.  de  paS.  con-  vol.%.,  .AffUQus  ad conftit.  Re^nt  rnb.  i  ^..ie 

mnt.lxx  morteC.depa^.eetment.  l.fi  mm-  fratrA.  num.i.,  &  %.  cumaddit.  ihi  lib.}., 

4mSP^S»V^^*^^*  ^.WMCtf^  Menocbius  conf.  iSj.num.i.,  &  j.vol.%, 

.    .  ^iiieeiitCjiefeivxmr.aB.^ietet  mab.it  Quoad  fracrem  vterinum  afHrmanc  5*9- 

.  .  •    '  »«/>f.  Aduertc  lamen ,  quod  fratcrpro-  cin.Sen.coaf.jo^  tW.i.,  &  conf.^y  per 

JBi(Censtcnea(|jU^HUl|ipctencifoluere»  m,iiol,i,tGabriel  infuis  communib.  tif. 

-srindtf  fi pcrettndSlKierit,  quineailr-  4efi0taiuetiKl.'j.m.jp.,& feqq.Qiioid 

^demfiwieritiiQa  videair  loaun  kar  fiattoiicxpaneFattiscaacumconiun* 
.«  ••  »  U  ftum 
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ftum  arbicror  abroluti  quoad  prsTcn*-  oa  ininatriiiumio  per  dteendnto  fineJ 

^5     icm  cfteftuni  concincri  nominc  fratris,  qucrimoni.i ,  cura  fuftincantur  oncra_. 

Nomine      euamdiciturcoofaaguijicus ,  &  ia.  flutrimonij  proiUotempore»  iaordine 

fr.irris  do  (tatutis  pro  fratrc  aodpitur ,  att^;  fi  ve-  ad  qam  fiBmina  ,  Cca  wa  naritin  re^ 

t.xntis,  &  rura  ert  ,  prout  arbitror  veriilimum,  clamaffct,  fi  dos  non  fuiffctfoluta,ac 


exclude.  quod  vnum  Aatutum  pcr  aiiud  fumac 
m  venic  cxplicationem ,  prout  tradunt  INMw 

"  conf.\  15.nww.57.,  Mtogradus conf.%x.m. 
XI. i& confMjnum.xzJLib. i Kou  /1<j»m- 
trit  eo»         A^Uihd»  iefratribus  iee^.  16.  n.^  i 
Mi^ifi^f,  non  cft  haK  noftra  afTertio  m  dubium 
reuocanda ,  quod  fratcr  cx  partc  Fatris 
tantum  coniunAus  eicludat  fororem» 
77    cum  hoc  dccifum  rcpcriatur  in  ftatuto 
Non  ta-  altcro  nempe  c.  187.  incip.  fi  diqm . 
nen  vte.  Quoad  vcennumnon  aufim  hoc  aflere' 
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prsfumacur  ilU  roortua  incra  decen* 
nittin,  quo  tempore  ,cam  hcndei  non 

fuftincantoncra  in.Ttrimonii,  nonindu- 
cunt  ita  faciicm  prsfumpuoncm  illiui 
folucionis . 

Ad  hoc  autcm,  vt  fiscmina ,  quac  pcr  QAtiS. 
dcccnniu  pcrfcuerauit  in  nutrimonio  ,  ni^s^ 
non  fubiaceatdifpofitioiu  praBfeniiifla.'  Uiliftr 

cuti ,  non  eft  ncccfTc, qiKKlauflBftioDem  CDti^fiiiw 

moucnt  m  ludicio  ,  fcd  fuff!cic,quod 
qucriraoniam  pofuerit  ctiam  cxtra-  "'""»fe- 
iudicialitir ,  quod  videntur  innuiffej  ^JJji^ 
^lofa  penitlt.in  l.  }.^.fin,reg$iKd. ,  )uenta> 
iite»^maitidicaa$ermm.9,iertfir^^Sidh  um^ 
cetus  in  l.fiquis  minor  nm.xi.  C.de  traa-  cialil^* 
/«£2.,  dum  boc  diicrimcn  a^nofcunt  in- 
tcrqusBrimoniam,  &  qux(lionem/]uod  Qp^ri. 
qujcriraonia  fic  extra  judiciura,velin_.  j^j^J' 
iudicioante  licemcontcftaum,qu;ftio  eft  ntT* 
autcmf  qiuB  poft  litcm  conceftacanu; 
Cum  igitur  tnhocftatuto  dicaturpra»- 


rc,  cumnon  fit  propric,rcdadrumnnim 
impropri^  agnatus ,  prout  notat  Bddus 
in  l.  duodeam  uktdm-nm  QAe  Ugit.  httred., 
<Jr  c<Mif.50.  ninn^  Vfli^. ,  .Alexander  covf. 
8o.i*M".i.,  fe^q.f&conf.^^.ittpriacif, 
vol.  6. 

AssRRTioXV.  Stantc  ftatuto  28?., 
quod  fiaemina  maricata,quae  j)er  dcccm 
annos ,  quibus  in  nutrimoniopetfinie- 
rauit,non  moucrit  qucrimoniam  fupcr 

dote  intcUigatur  dotata ,  &  canquam  cisc  iluod  fuper  dote  non  monerit  qtmrim»- 

ulis  cxpcUatur  a  fuccefSone  aicenden-  niam  difpoficio  intelli^enda  efteciam.., 

cium,fi  concig^eric  eam  incra  deceimium  quando  extraiudidalirtr  ficmioa  fuper 

mori ,  &  ftaam  haBredcs  non  moucrinc  non  folucione  dots  conqinBfta  eft ;  nec 

quxHionein  fupcr dote  non  foluta,pro-  incongrua  rationc,  qui.i  ftatutum ,  vt 

babiIiuseft,quod  ccllac  difpoficio  huiu»  allcrcbam^fundaturprjcisi  in  przfum- 

ftatutiA'quod«vieiufdannone«do-  pcione  folutionis  ,  qu«  prafumpcio 

dantur  hxrcdcs  a  fuccei&one  Comcus  fupponicurlublacaperillamqttmiinc^ 

f  on/.y^.nftw.p.  voIa.  ,  DKtHs  conf.%96,  in  niam  &c 

princtp. ,  nrmms  in  traS.fiatnt,  fmbutt  Vlcerius  circa  boc  ftattttnm  adtter- 

!.  :m  .<^.  trrtia  f.priHeip.  ^UB^ofu  ccndum  cft,  quod,quando  iuxtafupe- 

dcfleonitt  q.^o.  verf. ,  cr  ftefiamum .  riiis  dida  facmma  a  viuis  fublau  cft,non  poft  de- 

baredes      Ratio  exeo  poteftdeducf,quulioc  adhuc  elapfo  deccnnio  ,  &  haeredes  celTunk* 

ft--»nm     ftacutuineftcoircftoriumiuriscommu-  agunt  inpcrfona  illiusadfucccllioncm,  ^*""^ 

non.tge-  nis,fccundum  qaod  ex  jiio  tempore^  nonpoaincagcre,nifiad  confccucjoncra 

J*"*       oon  prxfumitur  fxmina  dotata  »  pfo6c  iilius  tertias  bonor um  p.i  r  c  u  ,  quae  de->  agentes 

dotem     nnt.tt  Bnldus  m  l.  ftue  def^nata  mtm.  i .  C.  iurc  comuni  fuiftcc  eaacm  fxraina  con-  f„cc«f 

cludon-  d€ialfACJuf.i,Mcxjnder  CQnf.io.col.}.,&  fccuu  cx  vi  pr«ccdcntis  Jiatutn-jS.  tn  fwnenu 

Cur4ftic-  ^tm.io.eum  fcqq.  vQl.^.JoammCmf^,  pltcefJionibus,f[iii/BaitaaSlt  jnWipdtatin  nopo&ic 

-  ^  ■  -  ■  trdi.dc  jl  H  ir.iatjucnt.de  doteq^Ty^^et^  pto  eadem  dotc  ,  vt  vidctur  innucrc-* 

non  cU  CAivaUeadum  vltra  temunos  ,  Carpanus  ad  Statut .Mediol,  in  d.  c.x8j.  na.  |^,^ 

quibus  conccpcum  cft  ,  cum  autcm  hic  4.  in  verb.  ^Moad  hoc . 

dicatttr,  &  fieterit  per  decem  annos  ,  per  Quarauis  autem  elapfo  iilo  decen- 


SI 
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confequens  fequicur ,  quod ,  fi  per  tale 
ccmpus  pon  ftetcrit,  nonhabcat  locum 
ftatutum  i  Ncquc  obeflc  poceft,ii aflicr 
ratur ,  quod  diipofitio  praBCentisftatnti 
fundetur  in  prxiuinptior.c,  quod  pro 
ilio  ccmporc  finc  qucrimonia  tucricdos 
fiilntatqux  prxfumptio  xcivA  mtltcare 
poteftf  quando  morcua  cadem  fxmina 

mariuu  intra  dccennium  hacredes  in-  ,         -      ...     _  -   

tra  illud  non  moucrunt quacftionent.*  'veih,i^ie€m^it.,Serapbimsdecif. 911.  tiirip*> 
fuper  dotc  non  foluca  ;  Non,inquam,     num.  tX  futjfifmitikm  ,  &  mL*  tat««**^ 

obcilc  poccft,  quu  faciiiijs  piacfumitur    alitir , 
iUft  dotatio  pedcnennie  cadcm  fieni- 


luo ,  quo  perfcucrauit  in  nucrimonio 
finc  quxrimonia ,  non  poifit  vxor  agere 
ad  luccdiioncm ,  non  toUitur  umeo^  >    S  Z 
qnin  fit  admitteiida  ad  pecendam  dof-  Tmkmi 

tem  ,  quod  colligitur  cx  illis  vcrbis  qu«  n» 
dufdem  ftatuti  iSj.  Ibi  i^uoad  boc ,  quo  conqjo*- 
tmuptam  dofata  rtpeUatnr  k  fuccejjume-» ,  [rj^ain 
quJC  particula  ftatreftridliuc  arg.textut  ^^^^  ^ 
c.  cmM.ferrariei^ts  in  printip. ,  vbiglof.  excludt- 
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P  R  iE  N  O  T  I  O  XXVI. 

An  cx  vi  Statutorum  Mediolani  frater 
cxcludat  filiam  tratris  pra^lc- 
fynQi  a  fuccdOone  altcrias 
£ratii>abiateftaio. 

Exponitmr  faSi  feries,  I.  ••  • 

Smewtia  Carptmi  d^tntuis  filiaM  fr^tru 
admitti  cHm  fratre  ad  fnccejfionem  dt^ 
riHsfratrisdefin^Hontefiati.  5. 

'jtbera/tntentiaCarpani  t^erentis  exiflente 
forore  ,  &  filia  fratris  sqmliter  fwM- 
dere  in  bmis  fratris  defmUi .  4. 

'jtttenta  praeisidi/p^tiMe  imis  immieif4t- 

lis  filia  cx  frAtrr  cxijlcnte  altcro  fr.itre 

fratris  prxdcfiintii  ab  iiitcjlato  pcr  buac 

txeltiditMr. 
ExifJentc  fratrct&formre pr/edefiuSi finr 

pcr  fratrem  excluditur .  6. 
StatHta ,  qmntumuis  dicantur  mtelligendcu 

effe  ai  Uteeram  ,  admittwu  iatermrata- 

tienem  ratioiukitem  htxtk  iatrinlecwiu 

intelleBim  .  7. 
Cairfa  ^nalis  excitifionis  efi  fauor  a^natio- 

nit.B. 

Cmfafilialis  ,  Ci  ft  vnica ,  quamuis  non  fit 

exfreffa,  habctwr  pro  exprejfa .  p. 
ExcUiditm'  iaflaHtiafifaa  (UeitMr,fiodfiUa 

fratris  veniat  ex  perfoaa  Tatris .  10. 
Tater  ncptis  ,  cum  decefierit  ante  cafum.j 

/kcq^Milf  »  MH  fMqS  iai  di^ietn  itu 

fiUam .  II. 
Jilia  non  potefi  rapritfentareVatrem  feamr 

diem  qualitatem  ,  fecundum  qmm  Tater 

«■f  babet  fnutitiidi  ,  aempi  feamdimi» 

fexuminrHem.  n. 
Statutum  trahitur  etiam  ad  perfonas  non^ 

Mominatas  ex  maioritate  rationis .  i 
tt  eademthiea^bfm^imi  efl  pbis  trAmr*-» 

rcntotiori,  tjnam  proximiori .  14. 
H.atiOf  qua  excladit  fororem  ,  a  fortiori  ex' 

liU^uepim.  15. 
HmMIW  in  gradu  ,  dummodo  ftt  in  fexu 

mufealino  ,  excittdn  proximiorem  ia.gra- 

dufaminea.iS. 
FiUa  ex  fratrc  n;  neceffariam  confcqaentiam 

excludttur  exwbmus  llatuti .  17. 
Tlus  iuris  tribmmt  fiotota  forori  in  fuccef- 

ftane  fratris ,  quam  nepti  fiiut  frottiSf  0" 

qaomodo.  18.  « 
7fs»ex^emefratre  pradefaaSi  eoatmrtB' 

te  farore  cum  nepti  fiUa  alterias  fratris 

eadem  forar  excladit  neptim .  ip. 
frmer  it^i  a  fiKf^fieaefnmrisexMit 
•  amitam .  xol 

Amta,&  fiUa  fratris  oipiparmur , 


^lix  ratinncf  euidcntir  concludcntet  pr» 

exclujiuiic  ncptis  fiita:  fratris .  xr. 
Statutum  faciens  mentionem  de  fratii  faro' 
ri  prsfcrendo  habct  locam  ia  fratteem^» 
fanguineo  tantHm .  15. 
'Hontamemiufratrevterino.  > 
Statutam  excUtdens  i  fucccfftone  afcevden- 
tium  faminas  propter  majcuLos ,  cxcludit 
etiam  fiUam  fratris  propter  fratrcm .  z  j. 
Tater  fratris praidefiinBi, de  cmus  fiaccjfio'- 
.  ••  ue  agitur,  di^pcfuit  de  jideicommijio ,  & 
ohligauit  jxiios  fub  pxna  amifjionis  bare' 
.  ditatis,  &  boaoram  etiam jprofriaruau 
eeruudem  ai uon oU^audaboua  baredi- 

tatis ,  O'propria ,  qu.m  pxnam  aci  rpr.i- 
uit  ipfe  frater  ,  de  cuuu  faccef^ne  agi- 
tur.  n6. 

lUa  acceptatio  aquiudett^hmeutarieid^» 

pofitioni.  xj. 
Tigptit  fiUa  fratrit  fidt  i  Mv  eougrui 

dotata.  x8. 
TlsptisremmtiamtcaicmiqHe  iuri  ad  fucccf- 

fiouemfatruifnidefimfU.  05». 

H^C  difficultas ,  qus  fic  in  abftra- 
to  proponitur,  cxaminanda  ctii 
cfticcundum  fa^contiogenciamjquod 
modo  vla  venit ,  ade6  vt  non  firfinn  dt^ 

cuti.itur ,  an  ncptis  cx  fr.urc  ftancc  fla- 
tuto  excludacur  a  lucccilionc  altcrius 
fratris  przdefundli  abintcftaco  perfi:a-> 
trcm  patns  ci'jlclcm  ncptis  fupcrllitcm, 
lcd  ctum,  an  c.\cludacur  ftantibus  dil^ 
pofitionibus  ccftamentarijs  przccdcntt- 
bus  ,  dot-uionc  f.i:t,i  ncpti  pcr  ipfius 
Patrcm  viucntcm,d:  rcauaiiationc,dc 
qua  infra .  vc  claxius  huc  ia  fepfooedat 
tsm,  Ik, 

F  U  C  T  t  S  t  i  J  E  S. 

ANtonfus  condito  fiio  vltimo  tdU« 
mcnto  infticuit  fiSi  lixrcdcsMc- 
uiumjAiubrorium,Odlauiumf&Ioaii-    ,  . 
aem  filios  lcgitimos  y  &  naturates  tunc    *  I 
fupcrftitcs  in  aequali  portionc ,  quibus,  Exponi- 
feu  cuiiibcc  corum  iilios  nufculos  de-  (">•  P^t 
fcendentes ,  &  defcendentiutti  Mea-  ^''if/'^^ 
dcntcs  in  infinitum  ordinc  fucccflluo  , 
&  dc  gradu  ad  gradum  per  ftirpcs,  6t 
non  per  capita  lubfticutc  per  fideicom- 
miiTum  ;  itcm  deficicntibus  mafculis 
omnibus  cx  aliqua  Imca  fubftituit  libi « 
&  vltimo  in  tau  linea  alias  linea»  naH 
culinas  fempercum  exprcilionc  mafcu- 
lorum  ,  (1  tuerinCy&  folum  lubilicuic 
fseminas  in  cafu»  qiiocx  pnBdiAis  omF> 
nibus  iincis  deficcrenc  omnes  roafculi , 
prouc  cx  codem  cum  aiijlsfubilicuciom- 
nus  in  cafu  &c.  proiit  ibidcm . 

Vlteriiis  prohibuit  inftitutis  omni* 
biis>  &  fubiatudsquamcuflque  alienl^ 
tix  lio- 


{^Oito^ 
ries. 
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tioncm,6dobligationem  fuorum  bono-    agnationc  in  infinitum  ] 
rum ,  fcu  partis  ipforum  irritando  ex       Dcccflit  diftus  Antonius  tcftator ,  & 
tunc  qucmcilnque  contra^ium  circa^    pr<edi£ti  cius  filij  h^redcs  inftituti  intra 
eadcm  bona ,  qui  contingct  fieri ,  &  fub    ccrminum  dcfinitum  per  publicum  in- 
paenicontraucnientibus  priuationishf-    ftrumentum  acceptarunt  oncra,&gra- 
reditatis,&  eorundem  bonorum,quam,    uamioa,  &  fc  obligarunc  ad  normam-> 
feu  qua:  cunc  appiicac  alijs  non  contro-    iuiTionis  ciufdcm  tcftatoris ,  proiic  &c. 
ucnicntibus  vocacis  prohibendo  etiam-.    castcraquc  impleucrunc . 
dedu(itioncm  cuiufcunq;  Trebellania-       Poftmodum  deceflit  Meuius  vnus  cx 
cae,&cuiufcunqucquotaE  partis  faiuo,    filijs  inftitutis  relida  filia  demctria_j, 
quod  ttfpcQiU  luorum  filiorum  prim6    quam  congrui  dotauit  in  rcliquis  rc- 
inftitutorum  pcrmittic  dcdu^ionem^    liftis  hxrcdibusAmbrofio,Oftauio,6£ 
eiufdcm  Trcbcllaniacs ,  de  qua  ficuti ,    loannc  cius  fratribus , 
&  dc  corum  legitinu  portione ,  poflint       Succcffiuc  decdfit  Qdauius  alter  cx 
liberc  difponerc  .  fratribus  nullo  rclifto  filio ,  &  ha:rcdcs 

Vlteriijs  prohibct  inftitutis  omnibus,  inftituit  Arobrofium ,  &  loanncm  fra- 
&fubftitutis,ni  dire<ae,fcii  pcr  indire-  tres  fupcrftites. 
AuRj ,  fiuc  immcdiatc ,  fiuc  mcdiati  Viucntc  adhuc  loannc  Dcmetria  cx 
obligarc  poflint  fidciubcndo,  fcu  alio  Meuiodcfunfto  genita  in  matrimoniu 
modo  pcrfonas ,  fcu  corum  bona  etiam  collocata  cft ,  &  antc  pzttn  nuptialia_. 
rcfpcdlu  lcgitimx,  fcu  ipforum  bonoru    renuntiauitcuicunquc  iuri ,  quod  prc- 

J)ropriorum ,  nec  in  toto ,  ncc  partc  in^  tcndcrc  polTct  in  bonis  prf difti  loannis 
auorcm  cuiufcunque  pcrfona:  fub  pat-  cx  quacunquc  caufa ,  &  diftus  loannes 
na  nullitatis  cuiufcunquc  obtigacionis,  cidemDemctric  augraentumdotis  fecit 
&priuationis  hxrcditatis,  &bonorum  duorum  millium  fcutorum  cumpadi:is, 
ipuus  tcftatoris ,  quae  cx  tunc  applicat  &  conditiombus  ,  dc  quibus  in  inftru- 
alijsnoncontrauenientibus.  mento  ,  fccutifquc  eiufdem  Demetrix 

Vlteriiis  iubct  omnibus  inftitutis,  &    nuptijs  diitus  loanncs  dcceflit  intc- 
fubftitutis  ftatim  poft  cius  mortem ,  vc    ftatus  . 

pcr  publicum  inftrumentum  acccptcnt       Modo  prjdidU  Demctria  tanquam.. 
ipfius  difpofitionem  teftamcntariam,&    ex  fratre  filia  contendit  admitu  fimul 
omnes  condiciones  in  cadcm  contcntas,    cum  Ambrofio  fratrc  fupcrftite ,  &  rcf- 
etbm  proitc  rctpiciunc  quamcunque^    pediu^  ipfiuspatruoquoadbonalibera 
prohibiiioncm ,  fcu  grauamcn  rcfpciau    pr^dcfun^fli  loannis  ab  intcftato  in  lcgi- 
ipiorufD  etiam  quoad  eorum  legitima ,    cinu  portione  unquam  fibi  debica ,  & 
(eu  corum  bona,  &  afllgnat  fpacium^    proindc  qujritur  quid  iuris? 
duorum  mcnfium  a  die  habitac  notitiae       H^c  controucrfia  vt  alTcrebam ,  exa- 
talis  difpofitionis  tcftamcncarif  adcoa-    minari  potcft  quodamodo  in  abftrafto 
ficicndum  talc  inftruraentum  acccpu-    attenta  prjcifa  difpofitionc  iurium  mu- 
tionis ,  &  cafu  ,  quo  per  diAura  termi-    nicipalium  prf  fcindcndo  a  quacunque 
num  non  acccpcarint,  feu  fc  obligaue-    difpofitionc  tcftamcnuria  ,  vel  in  con- 
rint,  tunc  contrauenicntcs  inftituit  in.j    crcio  attcntis  firaul  difpofitionibus  tc- 
folalcgitinia,&in  reIiquiscospriuai,&    ftamcnurijs,& conucntionibus  habitis 
alios  mbftituit .  inter  cundcmloannem  ,&  Demetriaia, 

Vltermsincafu,quoaIiquisiaftitu-    quae  duo  fcparatim  cxaminabuntur , 
torum  ,  vcl  fubfticucorum  dcliqucrit ,    vt  clariiis ,  &  diftindliiis  vcritas  inno- 
obquod  clTcntipfiusbona  confifcanda,  tefcac. 
fcu  publicanda  liora pr^ambula  ad  ule 

delidum ,  priuat  (ic  dciinquencem  hx-      ExfUcatur  ,  m  attaais  prxcise  iuribks 
reditace, &  bonis  fuis  ctiam  refpeftu  le-         municipalibits  admitrcndj  fit  neptis 
gitim«,&Trcbcllianiaca:,&cuiufcun-  cim  pjtruo  fuperflite  ad  fuc- 

quc alCcriusquot^porlionis,&quibuf-  cefftonem  patrui  pr^ede- 

cunquc  alijs  bonisproprijs,&qu5  cide,  funBi  abiuteflato. 

{cu  eifdcm  pcrucncrmc  ctiam  extraha:- 

rcdiutcra,  &  fubftituit&c.  XTNiucrfam  vim  dubitandt  ingc- 

Tandem  in  tou  fcrie  fua;  difpofitio-  y  runt  ftatuu  Mcdiolani /«f.z88.,  2 
nis  tcftamcntariae  vocat  fcmpcr  mafcu-  &  xpo. ,  ex  quorum  vario  intcllc<au,  &  Refifrun* 
los  defccndcntcs  in  infinitura  cxcluden-  intcrprcutionc  vari^  ort?  funt ,  f ?que-.  turlbra- 
dof^minas nifi  in  cafu, quo  omncs maf-  cxtrcm^  oppofitj  opinioncs .  Primunu,  " Me<iio 
culi  defcccrint  ex  quacunquc  linea  ,  &  caniat  in  hcc  yerba  .  Dccedente  fratre-,  '"^ 
hoc  ex  hnc  cxprcllo,  vt  ipfius hcredius,  ab  tnteflato  fme  dcfcendente  mafculo, &f/f  ^V"  ' 
&  bona  perfcucrcDt,&  confcrucncur  ia    mina,& afcendente  mafculo  ex  lineama/cMr 

lina 


t 


DcDote  i.PraEnot.XX  VI.    2  n 

lina  reliBis  fratre  ,  &  forore ,  zfel  reliBis  vcrf  quod  (latntum  rxcludens  fllias  in  fjn. , 
farore  ,  &  filio  mafailo  fratris,  Mod  frtjter,  &  nMm.6.  item  m  finc ,  (^umanus  tnter  conf. 
&  fitiitt  mrfenbu  firatrit  excbtdat  fororem    (^trtif  finutrM.  tmm.  10. ,  Stephanitt  Gra^ 


tianusdifcept.for.  tom.  i .  c.  15.  i  num.  8, 
adfin.,  Menochius  confj.}  $ .  m«.  1 8.^  ».  j  $  .> 
vbiteftacur  hac  eflecomnwiairtr  recqp- 
tam  DD.opinioncm . 

Incipiamabcncruationcar^umcnto* 
tum  conu-arix  fcntcntiac .  Dicuncpri- 
mo  aducrfari)  ftacuta  cfTc  ad  litcrain 
intelligcnda,  prout  iacent ,  nec  facien- 
dameflecxtenfionemetiam  ex  pariutC) 


defmUi  in  fucceffionc  talis  defunBi ,  vbi 
Qarfomu  num.  xi.  a(lcrit,quod,cumL, 
.  tdCiU  aon  cxprimat  filiam  fratris , 
Scntetia     concurfu  cum  fratrc  dcfun<fli,&  filio 
SfaPjnri,  firatris  non  cxcludatur  ,6chabcacur  hic 
fjlf.f»  ft«  caTus  tanqtiamomiffai ,  ac  proindi  ie> 
eris,  cum  ducatur  ad  ius  commnne ,  {ccundunxj 
hMr^   quod  cadem  ;que  fuccedit  cum  firatre-» 
admim    ^.,Lifc|era  dcfumai  .  Sccundum  ver6, 

.-id  fuccei  (juo^  eft ,  vt  diccbam  xpo.  multis  prs-  vel  maioritate  racionis  vltra  exjprefla-* , 
alterius  l»*Wtis  circa  rucceflionem  collateralis 
fratrisde  abinteftato  dcccdcntis  fecundum varias 
fiiafti  «b  dijpoAtiones  ftc  inter  caetcra  iubct .  Si 
4efittiSMs,veldefmSatamhtAmerit  fororem, 
fed  habucrit  amitam ,  vel  fratris  filiofru , 
tmtt  ipja  amita,vel  fratris  fiUa  admittatm' 
nd  ttrtt4M  partem  mmmv  ,  apu9itt  t/trh , 
qui  fit  proximior  decedenti  in  quocunqut^ 

tradit  fit  vfque  ad  feptimion  gradum  tnclu-    uwtwi  >  ...... 

Jkiiimfmandiim ,  admtttatur  ad  reUqmtt    finalb  mrtimmilitac  in  cxcluflone nep* 
t ,  fdiuo  tamen  ,  fi  efjet .Jptatus,     tiscx  fratre,  quaminexclufionc  (broris 


6 

Exiften- 


^eas  tmritam,&  fiiiam  fratris  excluderet, 
A  ifto  cafm  taUs  apMtiu  in  totum  fuecedat , 
AketA  vbictiam  (^arpaims  num.x^.  aflcrit,quod 
fententia  cxiftcntc  fororc,  &  fiJia  fratris,vel  Ami- 
ciufdeni  ta  ,  &  cognaca  vltraquartum  gradum 
C-irp.tni  ccfrct  difpoficto  Jiuius liacuci|  &  omnes 
afleren-  jequaUcer  fuecedaat ,  cum  hic  fic  cafin 


^■^'  omiflus  ,  ac  proinde  reducibilis  ad  ius 
communc,  &  dcinde  iMHa.xtf.  fubdic» 


>  f 


quiniromo  hunc  cafum  effe  in  ftatato  «  fraxxe, 
omifl^um ,  adcoquc  rcduccndum  ad  ter-  Ilfj^''* 
minos  iurts  communis .  Sed  £acili  aego-  ^n^^i^fb 
tiocorrueclisecobieftbyfiadrationeni  ror  per 
fiaalcinftatuentium  rcfpiciaturjquiE  in  fr.itrcm 
lioc,  &pFaBcedeacibus  afnnibus  aliud  cxciudi-. 
non  intendit^ificoareniatioiKm  bono-ov* 
rum  in  familia ,  &  agn.icionc ,  &  fplen- 
dorem  >  &  dccorcm  ciufdem/]ux  racio 


fracrispr«de£un€ki ab  inccrtato  ab  cius 
fucceflione}in  cafu  auccm,in  c^uo  fortior 
ratio  militacvaltdaeftcxtenfloAt/iiMiji 
c.  primo  §.porro  nH.j. ,  qua  fuit  prima  eamf. 
benef.ami.,  Ufon  in  l.fin.  num.4..  verf.fed 
efi  mdior  ff.  de  in  ius  vocan.,felinus  mc.fin, 
i*  eenifiit. ,  nec  obftat ,  quod  per  alind  T 
ftatutum  cxcludatur  intcrpr^tatio  ,  &  Stitnf^^ 

^   ,  ^ — ,    cxteniiOjdumpraBcipitonmiaftatuca-<  9"^"^"'^ 

filu  f^a-       firacer defunai  non  eidudatiKp-   imellig^a  ene  ad  literam ,  prout  ia-  '"i^J^ 
tris  has   tcm  cx  fratre  ,  quia  de  iure  communi    ccnt;  non  obftac,  inquam,  quiapcr  hoc  Jjaeflewi 
xquilitcr  filiafubrogaturmlocum  Patris  ,  atque    non  intelligicurcxdufa  bona,  &ratio-  litmim 
fucccde-  pro  hac  opinione  allcgat  Mciatum  conf.    nabilis  interprsBCatio ,  quas  fic  fecundum  sidmicifit 
reficatci.  718.,  qui  rcvcra  hocTencit,  &  mulcas    incclleftura  mcrinfccum  ,  &  ptocedac  a  ini«l*f- 
rationes  in  confirmationem  affcrt ,  q^uas    maioritatc  rationis  Bartolus  in  Lomnespo-  ta«onem 
latt  infra  examinabimus .  Fauent  etiam    puli  nu.6%  .ff.dc  iufi .,  &  iure ,  Decius  conf. 
Mciato,  & Carpano ,  Martba de  fucceffione    ^^.infin.,  Baldus  in l.quamuis  Cjie  impub.,  jnteUec- 
legali  part.yq.i.  art.x.  num.ij.,Mieador    Riparefponf.j.num.ip.de  lcgib., &confue'  fgjn  , 
itfratrA. pmt.i.  c.ii.  num.  12.1 . Hlt  ta-    nrf.  Deindc,  vbi  in perfona,dc  qua  agi> 
men  minimi  obftantibus  fic  ^     cur,  nempe  in  nepte  ex  fratre  concurrit 

AssBRTio .  Confiderata  pr^cisi  rc  in    eadcm  qualitasj  propter quam  exdudi- 
abftra(fto  hoc  eft  fecundum  difpoTi-    tur  pcHona  proximior,  ipfa  etiam  venit 
5     tioncm  iuris  municipalis  nepcts  ex  ira-    ta  confequeatiamexdufiooi^prouc  no- 
Filia  fr.i-  ^  intcUigicur  abibittti  ezclaft  h  fvc-    tat  Bmwnt  in  l.  %.  f. v/^nNfiMi  infin.  ad 
trisexi-  ceffionc  Patrui  prsdcfun<fti  .ib  intcflato     Tertul.,7^tta  conf. xoi. nnm.t.  vcrf.tjuia     _  _  _ 
fieote .-U-  pec  aiium J^acr uum>hoc cft  tratrcm  Pa-    iUtutum^tiu»  veniunt  in  ncceflarJam  fimitf 
mn  Cf'  tris  eiufilemneptisrttperftitem .  ^imv   coafequentiam  incelligunttir  implkit&  dkdkmlt 
confio.num.i  1 .  tdipiemd  j  1 . lih^., nuinus    induuj  ratio autcm  fa;mincitatis,prop-  «ft  ^»** 
flJ^J^  conf ao5  jmm.i  MA.,Jiota  8.ommu  in  vna    tcr  quam  eiduditur  a  fucoeflione  Ira-  *ff>*w»r 
tulMii.  RontandhmrtdkttitdeCapronicaxjJtmut'  trisdefanftiroior}militatetiaminiie|>>*^" 
turifuc-  r^  i^Si.KotaRomana  in  feleSis  per  Fari-    tcfilia  fratris,adeoq;  &:c.Deind6,  fi  m 
ccflione  9aciumpart,i,tom.i.dectf.io^.pertotum,    hocftatutoi88.  eifctcxprcfla  ratioex' 
ItmmesDmkiau  Vmfutm  tmitmttrf.i^,    dufionis  infimm  nemjpc  fxmineitatis, 
&  feq(i.,Kota  RomoHapart.iSj^ecent.decif.    ncmpc  fauor  agnationisnoneflctambi- 
'j$}.»umj^.,&      Jtndreolus  controuerf.    gcndum,  quod  difpofitio  trahcrccur- 
407.ai«i./a.»<^  fcaq. ,  Hondedeus  confu^.    eciam  ad  nmcem  nempe filiam  ex  fratre 
nmo^.  vol.i. ,  SaheUitts infumma diucrf.    CaUinius  traa.de  verb.f^f. lib.S.  c.z.mt, 
tra&,in  verb,fiatutumfmmm.  cxcL,  «011,4.    34.^  ^ar^aaus  ad  Statnt,  Mediol,  in pralnd. 


Z 

Guda,; 


ifliKs. 


Digitized^y  Googl 


2^4  .IVContraausXVI.' 

0d  mniaft4tutanum.]7^.,MM-tha  Mcdic.  fit  prxmortuus  ,intelligatur  ncpds  ttr- 

cxm.^i.uMj^.,  &  ly.,  jtitogradus  conf.  cluia ,  quunondcbcte^emelioriscoii'* 

6»,,mm.^^jyk,  x. ;  Uccc  autcm  non  ex«  ditionb >  quana  fiUa  ,  hoc  eciam  docex 

primacur,  cum  dt  vnica>habecur,  acfi  Bxrtaius  in  l.liber^/nim  tmm.  ij.  infine  f. 

clfct  cxprcHa  BellmHS  de  mre  actref.  tom.  de  vcrb.jfi^iiif  . ,  Brmm  traS.  deflatHt.f^- 


r    i.c.9.q-^t'.nitm.x'j.,& ftqq. ,  vndeAib- 


_  w  j. ,    m/».  rAc/,arf.d.  nrt.i  1 1.,  eS"  141.,  A/jir/i.i 

finalis  (i  SwdHsdccij.z^jnH.7. >  quod,Iicct  liaBC  vot.Tifan^j.  ««.5 . ,  fi  vcro  Fatcr  fupcr-  Xl^^''^, " 
_  -^'"*»  ,j  ^.^-»»..-  -  uixit,&adiuitli«rcditatcm,cumtunc 


fit  vmc.i  ''"*^"®  ^'^  tacita,idcm  opcretur ,  quod  ex- 

quamiiis  P'<-"'^'^)  viidcpocius  ilU  racio  cit  .lucu-  hxredicas  dcfinat  cflc  auita,  &ctfcdkj| 

noa  e:^- dcoda^  quam  difpoittiOfimmo  prxfer-  iit  pacerna,nepcisipfiusadeuntisfilia_> 

pdTa^ha  tur  verbis,  &  ampliat  diAum  idem  Sur-  non  excludatur,  nin  extent  ali j  eiusfta* 

Ktiurpro  j//«</fci/.i5>. nw.i.Tandcin, qui.i,quam-  trcs  m.irculi,pcrquoscxcludatur .  Hoc 
«^pretla.      reguUritcr  in  ftatuus  pcr  " 


eniQcittur 


r  cxclutiQr 

Mfnvhiuspecfbiue-noaimelhgatur  al* 
taaexdttla;  hoc  tamcn  fallit,  vbi  in 
alia  perfona  adeft  maior  raiio  cxdu^ 
fionis  attena  inente ,  &  fine  ftacuen» 

tium,  quia  maioriHa  rauocoiTipichcn- 
fioncm  confluuit ,  non  exiailioucm,  & 
potiuscft  inclufio ,  quae  in  ftatutis  per- 
_        mitutur  B^ldMS  inljdata  operamim.  11.  C. 

So        ''""^*"'*'  ««»P<!/r..  C^rcnfis  conf.Ss. 
"  nu/i: .  2..  Ub.t,. ,  udkxmder  cmf.  75 .  num.  5. 

'jfL^.,  'Kjttacouf.^i.mtm.t^,  RoLmdus 

tuH/.i4.w<.jo.  viil.^.,  Mcnocbmconf.il i 


extcn(:( 
ied  coni- 
prehclio. 


ctuttjndccuriooui  ca-  c.2,78 .  coruodeia 
SMmanon  Mediolani  pr^eratnr  fmii 

h!i  r.v  dcfcctidvr.tc  m.ifcido  prxmortuoaMtf 
ol/itMm  ciHS  afcendentis  ex  Uneanufctiifg^ 
de  etttits  bnnditate  trtMgrieomhiget  j-vbl 
Cu  fanHS  in  vo  h.  cx  dcfccndcnte  inAfcidii 
prxmortno  wm.  i^,  fiiuiii  modo  dillm-r 
guendadooetyouod*  fidefoendeosi  tx 
quo  femina  defcendit,  praemortiius  cft 
admorccm  afcendentis,non  tranimittat 
iusfucceifionis  in  ^aeminam  filiam  ,  fcd 
hxc  cxcliid.itur ;  fi  vcro  fupcrflcs  fucrit 
ad  murcciu  aiccadcntis,  tunc  tilia  uoo 


ir/tfM.5,,C(>aformitcrad  qusafiieric.^  cxcludatur,  quiaillahaBreditasnoafli 

l^clus  lii  l.fed  fcioidtoii  tf.     lcg.  Tompil.  de  amplius  ;iuita  ,  fcd  patcrn.i . 
pjmi;iii/u,quodcxtcalioprupriccrt,cum       iXiailc  ncpcis  lilia  cx  tVatrc  nonpo- 

Cafus,dcquoquaBritur,non  concinccur  ceft  vcnire  ad  fucccflionem  patrui ,  de 

inmcnic,  ncc  in  verbis  lcgis , & pcr  con-  cuiushzrcdiate  agitur ,  nifi  raprtden- 

fcqucns,quoLl,il cafus,dc  q^uo  quaericuf,  tandoieundem  Patrem ;  fcd  ipfum  noa 

nonfitvcrbiscxprcllus,  lcd  colligatur  potcftrapr^fentarc  fccunduin  cainqua- 

cx  mcnte  lcgum«dicacur  ucitc  cxprcf-  litaccm,  fccuodumquam  Pater  iusha-  p.j^ 


II 


fus,  &  comprefacflrus  in  d.  lege 

Dicuat  (ccundojdifparem  eflc  ratio- 
ncmfic  c.\cluUoac  lororib  tratrisprxdc- 
16'  '  funfti  cxiftcntc  aitero  ciuldcm  fracrc, 
Eliuhtur  acdc  cxclulioac  ucpci^ ,  lcu  lili.t  alcc- 
jnlUtui  ,  riusfi-atri.,ciiaiud>;tunLti,  quaudjqui- 
quA  di«j  dcm  \\xc  vcnit  cx  pcriona  proprij  fa- 
qui  crat  tVatcr  dctuiKti ,  dc  cuius 
fucc(;llioncaguur,qui,iicuti  Patcr  tiiia:, 
fi  fupcrfuiflct  vcniflct  in  fucccifione  pr^- 
dcfuaili  cum  altcro  fratrc  iupcrftitc  , 
ica  criicit,  ytcx  iurcin  liliam  translato 
ipfi  in  pcrfona  ipfiu»  vcniat  cum  fratrc 
lupcrfticeineadcm  fucccilionc .  Scd  hoc 
etiam  obie^um  faciie  cludicur ,  quia  in 
jprimis,cum  Pater  ciufdcm  ncptis  dcccf- 
lcrit  antc  cafum  fucccilionis,  non  poiuit 
neptis  cu  >'"dcfi:rrc infiliam,nec potclt  cuncncp-  & pofka  dcccflerit  relicao filio  mafculo 
jeceftht  ^'<^'  fuccederein  hxrcdicace  paternaj  cxifientc  altcro  agnato  nacu  maiori,ex-' 
«nte  cAr  cum  adhucnoncifetiiPacrif » fed  in ha^-  clufus  fuic  idcm  filios  noo  obflance^y 
fum  fuc>  rediutePatrui ,  aquocxqoalicacefiB-  quodallcgarec  fePacrefflTapracfenure» 
ceflionis,  mincitatis  iatk.-lligitur  cxciufa  ;  hocquc    quia  ipiumnoa potcratraprajfcntarcfc- 

cuod  u  m  ^ualiutem  maioriucis  aeucisy 
lee«iflPriiMvi|«iafli^fWc  «onotAila^ifttt^ 
duin  a  Dominofuprcmo  ,  quodcttanu, 
coniiderartmc  Snrdus  tonf.  40J.  iwm.  61, 
lib:f!^miiltUimr  c0tf.jo.  nHm.x7.UbA. 

Dicunt  tcrtio  dirpofitioncm  ftatuu- 
iMiAJV^filc  trabcBdam  4:Peribnis  nor 


tur.quod 

fiiiA'fM- 
tris.ve- 
ni«c  ex 
perfoivi 
Patris. 


II 

P.iter 


bebatfuccedendi,  nempi  fecundumfc-  ^*^^  ^ 
xuip  viril.m  ,  fub  qua  contcmplationc  pnefen- 
pra^isc  admitciiur,cum  fororcsracione  tateP«-, 
ncmineicatis  exdudantur ,  ergo  titulo  crem  ie-' 

raprxlcntationis  non  potcfl  ad  fucccf-  ^'l^"!?; 
fioncui  vcairc  CratiaiiHsdiJcept.  forcnf.  c.  21"^*^^$^» 
«$95.  Mim.  1  i. ,  B.'.rtolusinUiberormim.}.  |,ee  ibc- 
ff.dc  vcrh.fi.  i:  iic.it.,  .Alcx.indcr  in  l.  -jcr.ia  cedcodt* 
r,um.6.,  C/~  i>Ji  l.ijouniim.6.  C.dc  m  ihsvo- 
cand., Socin.lun.  conf.  1 6^.num.^.  verf.nem 
ohflat ,  qiiod  tcrtio  l-jco  Hb.  i. ;  hocque,» 
cxcnipliiicat  idcra  Gratunusloc,  cit.  num. 
1 1 .  in  difpoiitionc ,  qua  cautum  fit  ie- 
niorcs  dc  tamiiia  adaiittcndos  ciTein 
tucccllionc  lcudi  cxclulis  natu  minori-  . 
busdeeademfiunilia ,  in  quo  cafu  cum 
natu  maior  forcicus  fuerit  iura  fcudi. 


^  P°'  optimc  la  fuuUicaru  JiQuit  Sabe^.in 
fHmma  diuerf  traSat.  in.vtrb.  Ramnm  ft^ 
indliaai.  Jftin^.exsl.mim.^.vcrf.  qHodflatutum  ex- 
_  fludcnsfiUju ,  ybijlpqucns  dc  flatuco  cx- 
"  .ilufiuo  filiarumproptcr  mafcutoVav^ 
qua:rcns,anhoccxcludatctiam  ncptcs 


» 

i 
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fninatisad  noii  nooitiHRat  a 

^  I .  nwm.  4. ,  'R.ota  Romana  in 
fnecegionis  4.  lnltj  16  j  i.  coram  Merlino 
wim4.f&  in  finey  iHttm/.partjS.decifj69., 

&  inter  imprejfas  einfdem  Merlm  iecif. 


titm  non  prooedic  prccisi  propcer  gia* 

dummagis  remotuni ,  fed  proptergra- 
dummagisrcmocumftatitcQualitate  in 
iure  atcenca,  propter  quam  nc  exclufio, 

&  fic ,  fi  fxmina  proximior  in  gradu 


^id.tuim.^.^alitjmu  confMy.  m.jo.  Sed,  propccr  fxmiocicaccm  cxcludicur ,  non 

cnmhoc  obie£hunooinciaat  iDnibftan>  eft  ,cur  excanieeadem  qualitace  non  fic 

tia  cum  obicao  primo  looo  expo(ito,eir-  a  fortiori  excUufeoda  finnina  in  gcadu 

dem  rcrponnoaibuseliditur,quibus  ad-  remottor . 

de/}uod>licet  concederemus,  quod  non  Non  imiaoior  vlterius  in  ea  radone» 

crcendacur  ftatucum  de  perlbDa  ad  per*  ^iu  dicicur,quod  ratio  finalis ,  qua  mo- 

lbiiiamexidencitaceracionis,extendacur  ti  fuerunc  ftacuentcs  ad  excludendam 

tamen  ex  maioriucc  racionis,&  cx  men-  fororem  exiftence  fratrc  mafculo  quoad 

te  ftatucntium,  cum  his  cafibiis  diOKur  fuooeiGonem  firacris  deftinai»  mqut  mi- 

1}     pociin  comprehenlio  ,  quaffl  ezteiifio  litacadexcludendam  neptem  exfratre 

Statutd  HotaSiomjnitin  feleS. per Farinaciimpart.  in  concurfu  eiufdcm  ncpcis  cum  fracrc 

triliinir   i,tmA.decif.io^,mim.i,t&±.^».$i,,  prapdcfunai,  fiquidem  haec  fuit  fauor 

SMtlm  in fimm  Hmtf.tnajmverh./h'  agnaiioaia,nllcilioecboiiaooareriiaren- 

tHtum  famin.  excl.  num.  5.  vcrf.  Ucet  non  turin  cadaDf  &  non  detrahcrcntur  in 

exteadatnr .  Uic  autemooncurrit  foctior  aliena ,  qinecertc  aeou^  vrgctin ncpte, 

CK  muo.  ncto  pro  nepcis  exclufioae » qnamuii  quinimmo  plurimiaiwninc  huncfiiao- 

ritate  ra.  Otpietti  non  nominctur  ,  ac  pro  cxclu-  rcm  agnationis  fuiffc  vnicam  rationcm 

CKMM.    ftkieibroris  dcfun^  in  codcm  ftatuto  exciudcndi  fiemiius  Bellonus  de  lurt^ 
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qitiB 

clddicfir 

roremi 

fortiori 

excludic 

nepcim 

citsatnL 


Bomhace ,  adeoqj  6cc. 

lamacccdimus  ad  rationcs  pofitiuas 
pro  noftiuaflfertionc ,  quarum  aliquas 
tanquam  nimis  decantatas  vix  uneo^ 
licet  fecundum  (e  efficacitir  concTu- 
dant .  Non  immoror  in  illa  ration^ , 
q^uamuis  mco  vidcri  cfficacilCmi  robo- 


aer^.  *m,  J.cp.f .  ix.  mi.xi.  cum  plurih, 
ftqq.y  MarefcotMS  var.refol.lib.x.  c.8o. , 
Ealdus  in  l  .in  quibus  C  Je  fecmdis  nuft . ,  & 
gUl  feri  omnespraallcgati .  HSBCetum  ra*  • 

tio  cfticacilfiiiia  eft  ad  pcadent  inieii- 

cum . 

Ad  alia,quamuis  praefata  maximam 


X4 

Inca«K 


•ft  phtt 

ttibuere 

rcmotio- 
ri ,  quam 
proxi- 
mion. 


Soluitur 

^ucdam 

mttamta 

«diKilbs 

hanc  ra- 

cionem. 


ris  ,  quod  in  cadem  linea  £nnineiucit  TimprsfeferanCf  pro  maiori  aflertioni» 

InocHi^nittm  fic  plut  iurB  oonoedere^  corcobocatiooe  meoonfero .  Remocior 

ranociori  >  quam  proximiori  in  gradu  in  gradn^mmodo  fic  in  fcxu  mafculi- 

LfivtMa  Matre  ad  med.  C.deiton.  taatem.,  nojddudicproximioremingradu,  qui 

9^«rM^toi.«M.ai.f»pr/iKtp.,  cum  fitiflfiatufiamneo»vtvidereeftKluando 

^tur  cxviftacuciinc.xSS.cxiftcntcfrar  fiatris  priedcfunfti  cxirtunt  dumtaxac 

tre  dcfundi  racionc  faemineitatis  exclu-  IbcoresAfilius  cx  fratrceiurdemdefun- 

datur  foror  defunAi,  argumento  i  fbr>  fti,  hic  etenim  licct  in  gradu  remodor 

tiori  dcdu^o  excludenda  eft  nepcis  ex  ipfidefudlo,  dccuiusfucccilioncagicur, 

fracrc,  csccroquiplus  iurishuic  ootice-  cxcludit  eafdcm  forores^quamuisipfi  in 

derecur»qnccemocioreft,quamfororiy  graduproximioresy  ferd.c.xBi.statut. 

«juas  proximior;  acquc  huic  racioai  plu-  ^kdiol.  -Ibi-  Decedente  fratre  iittefiato 

fimum  fidunc  quotquot  fcncentiam  no-  fine  defceniente  mafcuLo ,  &  fdmina  reUSis 

ftram  fuftinent,  &  intcr  caetcros  (jratia-  fratre ,  & forore,  vel reliSa  farore ,  &  filio 

nm^Uc^.fer,  tm,i,  e,iijmm.i^,l^oit  mafctAofratrit^fitifrater,  &  etiam  filius 

■tiiif^kt.^W^ltW^mm  dr  nw  aeerefe.  mtfcnhs  fratrisextMm  ftnrem  defunSi ; 

tom.^.c.p.  f .  ii.invm.i  ii,adfin. ,  Meno-  crgo  a  fbrciori  proximior  in  gradu  ,  & 

ebimem^j>}^.  tutm.ii., &}i.,Tartiu  ad  in  fexu  mafculinoeicludet  rcmotiorcm 

^fltnt*VapiAe.p4..  fiitmm.ic6.jMmaf  in  gradu,  &  inleiu  fiBmineo ,  adeoque 

ct4!  c<vif.'^i.  num.^6.,&  alij innumerifjifuos  fraccr  defunfti  cxcludcc  filiam  fraCfit 

r^erre  ejfet  ad  tiuUtm ;  Nojue  dicas,  cx  eiufdcm  defiinfti ,  vtpotb  ia  gradu  re> 

llMuNuluticirinoabeniiQfi^  -iBocioreffl»fleinfimnBmiaeo,propcer 

noncm ,  quandoquidcra  ncposcxfiracre  qucmfit  exclufio; vbi  cccnim  eadem,5c 

cft  rcmouor rcfpo^u  patrui  defiin&i^  tortior  ratio miliut« ibi dcbet  cffc  idem, 

*filtfacereiii(aempacruii&tamcnnepbt  ^fortiusiu». 

pcr  fratrcm  non  cxcludicur  a  fuccclfio-       Secund(!),quia  ,qujc  veniuncin  nccef- 

nc  pacrui  prxdcfunAi,  vCflunifefte  col-  iariamcoaicquentum  cx  aliqua  diipo- 

ligitur  ex  d.e.xS9.  Statnt.  Mediol. ;  oofr  fidooc»  quantumuis  ftacuuna ,  habcn- 

tra  cniinimput^nabcrisprimo,quia  nc-  turprocomprchenfisintalidifpofitionc 

pos  iklius  Paciis  vcnic  in  fuccdUonc  ra-  l.fiita§.fifilio  ff.de ftcumlistalua.,  Baldus 

fenundo  Patrem ,  adcoquc  in  pcr-  U  Upii  -1.9.  ff.  de  bmed.  it^.  ,&inl.\. 

* "  *  «10.10.  Cdebis^  mttifertjab.,  fiqui- 

-T»^.  ♦  dem 
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Reoio^ 
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Fili»  ex 
firatte  ta 
necefla- 
ri.im  o5- 
fequen- 
ti:»m  cx- 
dudiCur. 


2^6  ContraausXVIv 


deqB  id^aod  fe^iutur  ih  cxpi  cdo.dici-  fcft  prerumenduin ,  quod ftatuta ,  qms 

tBrcxprcfriim  ;  immo  ,  &  cxprcllum-j  volucrunt  in  omnibus  prxfcrrc  foro- 

quoad  pivckntctn  cffcdum  luiRcicntcr  remnepti, voluerintin  cafu,  de  quobic 

«lMUtur»qiiod  fub  rationc  comprchcndi-  loquimur » inconcurfu  fratris  eitts ,  d^ 

tur  /. quxfitumfcio  ff.de  tcfiibus  l.fi  pofiu-  cwus  fucccflionc  agitur,  encludcre  fi»- 

lauent  §./f(/  fi  neji<tHfrit ff.de adult. ,  Tira-  rorcra,cui  fortiora  iura  tribuunc  refpc» 

4piel  in  L  ji  vnqnam  vo-b.  fufccpcrit  Ithcros  €iu  neptis,&  noluerini  in  concurfu  eiuf- 

KMM.j?.  C4erem(,doaat,,  fcd  in  hac  hy-  demfracrisexdudereiieptim£liani  fra* 


pothen  exdtilio  fitis  fratrk  vcnic  in^ 

con!"cqucnti.am  ,  &  fub  eationc  cxclu- 
dcncecomprchcndicurArrtf&tf  /o  l.x.  $. 

itt  fitt.  ffM  TmiAi ,  'Hftta  conf, 
^jmvum.i  <,'.'»u'//.t/'«:rt>« ,  fic|uicicin 
satioexcluiiuui^ ,  ob  (^uam  foror  dciua- 


tris ,  cui  minora ,  &  infcriora  iura  coo* 
ccdunc. 

Qy^nib,  quta  non  etifleate  intnJ 
praedefon^  ab  inteftato  concnrrente 

lijrore  ciufdcm  cum  ncpti  filia  alterius 
fracriscadanfororeiciudicoeptiffl,  vc  jsjq^^j, 


€tieicluditur,eftqualica9  lexusfomini*  «laricoHig;ipoteft^W.r.i5».5'MnrJ#ir- 
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Plusai- 
ris  tri 


nij&f-iuor  .i:;nu?:ionis  qui  in  iniMii.ii- 
culis  confcruatur,  &  cxcluiofcxu  ixmt- 
neo  neceflario  fcquicur  cxclufio  ftliie 
cti.ini  c\  fr.Krc,  cuui  in  tali  fcxti  cci.ini 
coninicatur  6«;  ipia,  ncciiupia  laluari 
poflit  fauor  jgnacionis,  crgo  &c. 

Tcrtio,  quiaSutuM  .McdioLini  ,  &c 
prascipue  inc.tffo.  plus  luris  cribuunt 
f  orori  in  rucccflionc  fracris ,  quam  tri- 
fi''"^  fr.uris;  priino  in  co, 
buuntit.i  quodifidefunau^  habucntt.incum  lo- 
tuta  fo-  rorem,  velfororcs,&agnatumvIcn^ 
ton  in^  (ju.imi-.n  pradum ,tuncadmitcunt  ab- 
S|Cce(no'  ((jIulj  ^^;^  uiinccgruin  candcin,  vclcal- 
«ris  oi'-  dcm  fororcscxdulbagnato  ,  &  tantum 
friby.int'  admittunt  cura  fororc  ,  vcl  lororibus 
cundcm  agnatum  ,  quando  cft  intra.* 
quartum  gradum  coniputatuin  iuxta», 
ailpouciouctn  iuris  ciuilis  cum  codem 
denindo;  (1  ver&  defunftus  non  habue- 
ric  fororcin ,  fcd  habucrit ,  vcl  Jinitani , 
vel  tiliam  cx  fratrc  ,     aj^^natum  vitra 
quartum gradum  vfquc  ad  rcpcimum  , 
tunc  nnnadmittunc  ab(biutc,&  in  in 
tcgiuni  candcm  ncptcm  tiliam  fracris, 
fed  tantum  fimul  cumagnato  vfque  ad 
fcptimum  gradum  ,  &  (ic  in  ordiiic  ad 
fororcm  cxcUuiunc  at^ii.uum  vitra_» 
quartum  grailum  ,  in  ordinc  ver6  ad 
neptem  n6 cxcludunt  vltra  talcm  quar- 
tum  gradum  ,  lcd  tancmn  vltra  lcpci- 
mum.  Sccundu,quia  nonexillentcfra- 
tre  dcfunai.fcd  tantum  forore,  vel  foro- 


nepci 
Km6 


fi. 


1  -k- j-  •  flentcfr.i 
fl/o/.,ix  m  primiscx  co,quod  ibidicitur,  pr^. 

/9iiod  ,  fi  defunSus  habucrit  fororem  f«rof  dcfiinifti 

jiieetdit  fietmim  difpofitionm  imis  emih  «oajwr-' 

oiunrs  CHtnco,  ciim  qiio  ddmiTtcreturdeiwre  ^ 
communi ,  &  boc  mfi  agnatus  cum  defunSo  ^^*^ 
fiti»^t9gradu ,  vefiHfra  quartma  gra- 
dum ,  qno  cjfu  ^dtmttatur  cnm  cx  pritdiUits  (u- 
4tputus,  vbi  vidcs  ,  quod  ilatutum  ap-  tnsforor 
pcUat  fororcm  cum  agnato ,  nuUamque  excJudie 
mclufioncm  faciat  quoad  fuccelfioncm  oftua» 
de  ncpti  tilia  fratris.Rurfus,/i</f/«»5w, 
vel  defunSa  non  babuerit  fororem  ,  fed  hs- 
bucrit  amitam,  vel  fratris  filiam  ,  &  tunC 
folum  admictit  candem  Amitam  ,  & 
ncptim  cum  agnato  intra  fepcimuni-» 

gradum  ad  vnam  cx  tribus  partibut 
onorum  deftinfti ,  ex  quibus  lequitur» 
quod,  fi  habuericfororem  cum  agnaco ,  .  ' " . 
dc  ip^a  ncpci  nidla  habcnda  £c  xacio , 
curo  illa  particula  Si  fit  adueHatiua  j.  . 
tam  in  iurc,  quam  in  feao  Mcxander 
conf.t^^jmima,jMbj6.,&conf.pp.  iMm.9,  ^Oato. 
lib.j.,  <kitimtx.kt  l.mmpotefi  m.  z69.  ff. 
de  lcgxt.  t . ,  Ferrerius  in  conflit.  fjth.ilotii^ 
glof.}.  num.  50. ;  &  li  ilacucum  voiuillct 
eciamcomprchcndcrc  neptini  ex  fi^atrc, 
vtiq;exprcrsiffct,quinimmocx  co,  quod 
cafusdiitmiTtosfcccritin  cafu  cxiltcntia; 
ibror»,  &  in  caAi  cxiftcntiae  ncptisfme 
fororc,&  in  vtroquc  diuer/imcxic  difpo- 
fucric  uuila  faifla  combinacione  cxiflcn' 
ciaB'  vtriufquc,praefumcndum  cH ,  quod 
Aatutum  voluericquod  exiilencc  forore 


ribus,&agnaco  intra  quartumgradum    nuUa  habendancratiodenepci,ergo,fi 


admictuntfororcm,fi  fucrit  vna  tantuni 
ad  oiedicMCcm  bonqrum ,  &  agnacum 
ad  alteram,  fi  ve'r6  fuerint  plurcs  (bro* 
jeseafdcm  admittuiu  ad  dua^  cxtribus 
partibus  bonorum  tratris  dciijn&i, 
agnatum  veW!>  incra  tn  lcm  gradura  tan- 
tumad  alccram  cx  tribusp.ircibu"". ;  cxi 
ftcntc  veroncpci  iiiiafr*t<is>,St  uon  cxi- 
flencfr^foforc  ,  vel  fororioua,  &  adfit 
agnatus ,  qui  llt  in  quivuni-'ut'  gr.idu 
iocra  fcpcimum  lolum  admtttunc  ncp- 
-  -"1  vnam  cx  tnbi|»:^ff|ti^;^.  


fwrox  non  exiftentc  fratrc  cxcludit  ncp- 
.timifertioripfaefumcndum eft  ,  quod 
£raterdefonfti  fdperflerdtclttdat  ean- 
dcro  neptim  cx  fratre  filiam  . 
.  ..^Qgiai6j  quja  ftacutum  indjtA^o.  eo- 
^dnni-  modo  qnoad  fucoefiioaem  dejftaA- 
fti  comparat  amitam ,  ac  filiam  fratris 
eiufdcin  dcfuniHi  -ibi-  Etft  b^dmeritami- 
tm ,  vel  filiam  fratris  lanr  tffitmn^d,  vel 
filia  frdtris  admitt  ttnr  ad  tertiam  partem . 
Kurfus  ht  fi  habucrit  amitam  ,  &  fili^^ 
-fitmrit  tm  mtts  Mmmmumr  id  diSam 


tuyvcti^Mft!''>^*''^J<'WW^R8P«^  -mimfmwittmmmtgiffmmvmitfmfit 
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froximicr  decedenti mqtioemqite  gradu  fit  dictatc,  velfimui  cumaniita>  &  nepti 
1||Bm»  nd  fiftimuM  gradim  admittatur  ad  filia  fratrisiDdmbus cx  tribuspartibus. 
twufus  dmupartes ,  vbi  «mftituit  in  co-  Ne  igitur teneamur  aflcrcre  ftatucntcs 


dcm gradu fucodlionis ,  necmaiusius 
vni,quamalicri  confert ,  fcdfratcrdc- 
,  fun&i  afuccelfione  fratrisezcluditanu- 
20  *  taro ;  prout  coiligi  expre^  videtur  ex 
Fnuerde  ^f^ti^Jt-  Mcdiolani  ia  d.  c.  18S. ,  vbi  in 
iiinfti  i  principio  diciturj  quod  dccednte fratre 
&eoe^  akiuteflatofine  defceikkatewk^tiot&  fi^ 
M&atris  rnina,&  afiendcntcm.-:fculo  exlittc^  mjfcu- 
CKcludte 


in  eodem  ftatuto  fibi  parum  conftante* 
cfle,  &  contrarios,  debcmus  aflerere  in 
iUa  ezceptioDeattigiire  ficatrem^reufia* 
tres  eiufaein  defiinAi . 

Nequc  hic  audicndi  funt  jflci.itus 
cfli/.yiS.MMW.x. ,  &  Carfatms  ad  Statia. 
'Mtiiti.  A.  e.      mm.x9'  *  dum  ttle  alfe-  nes  oppo 
rit ,  quod  noraine  iftius  agoati  wniat  fita-  Al- 
iHtajraterf&^liia^atrisexcliidatfororem,    folummodo  fratcr  ex  vtroque  latero  ciaci ,  & 
'  vbi  vidctur  fnauere,  quod,  fi  decedens  cooiunaus ,  qoiexcluditneptim  ex  fra-  Gattaat, 
lubucrit  dcfccndcntcm  mafculum ,  vcl    tre  cx  viio  tantum  latere  coniunaoi 
fsmitiamfhtc,  vel  hxc  in  concurfufra-    itcmiuxca  rci^ulam ,  quam  traduntfor 
trii ,  vel  fiiij  £ratris  fit  praefcrcndus ,  vei  tms  lun.  conf.  50.  lib.  ^  tm  d^s  wpad 
prafcrenda  ,  quod  idcm  dici:  dcafcen-    Mich.ilardc  fratrib.part.  c.i4..ntim.^6. 
.dente  mafculo  ex  linea  maiculiiu  ,  fi    ftacutum  vocans  fratrcs  vtnnquc  co- 
iinnchabucrit,  quod^cttm  nondicatde  iiiun£b3s,velcx  latere  Fatristantum  ad 
21     famina  afccndcnte,vtiqueeandemiiOil   cxclufioncni  fxminarum  intclligatur 
Amita,  vidcturpracfcrrc  fratri ,  fcu  filio  fratris    difiunftiucA  ordincfcruato,  vtfcilicct 
&filia-.*  ciufdcmdcccdcntis,quin  podusincon-    primoadroittantur  vtrinqucconiunai. 


curfu  illorum  iUamexduderejfietenim 
voluiflet  pra:fi£rri  arcendentem  ctiam 

.^Bmiuain ,  (icuc  volui;.  praiferri  afccn- 
dentcm  mafcuiumcx  itaca  mafculina» 
Vliqueexpredifietyficut  exprcifitquoad 
dcfccndcntes,  fmcm.ifculcKi,  Gucfxmi- 
nas,  quxomnia  ca  forciori  rutionc  dc- 
ducunturf  quod  in  eodem  fcrmonc,  fcu 


t. 


2? 

St.itiltil 


6c  dcindc  coniuntfli  cxlaterePatrisua 
tum  ;  in  prxfcnti  autem  cafu  hociKNi 
potcil  intcl  1  i p  1  ,c u  ni  f  1  u cc r ,  ex  quouep- 
xis  progcnita  eit  acque  ex  vtroque  la- 
tere  ftieritcum  deftmAoooniuiiAus ,  ac 
fiatcrfupcrft5s,quiagitadcxclufioncm 
ciufdcm  neptis .  Carpanus  vcroaJlcrit 
liominctalis.ignati  vcnirc  fratrcm  Vle- 
podus  in  cadcm  claufula  comprchcn-  rinum,quicftlocofr.itii  Nnn/nquam, 
dac,&  ddcendcntps,  &arcendeutcm,&  audiendifunt ;  Nonjpnmu ^du latus  Loc.  faciens 
quoad  xilos  fmc  vlla  diltmiflionc  iauo>  eit. ,  quia  ftatutum  facicus  mcntioocm  mentio»^ 
luic  lam  maicuium ,  quam  ittwXttxttLa^  de  fratre  forori  praeicrendo  in  fuccdfio-  nem  i^ 
quoad  iftos  ver6  reftringit  tantum  ad  nibus  habct  etiam  locum  in  fratrc  non  firatreio- 
malculum ,  &  vtique  ex  linea  marculi-  vtrinqueconiundo ,  fcd  confanguineo  ^^^^ 
aa»  quod  maniiicltc inducit  noluiffe^  tantum,quialiasdciurecommunicx-  i^.^i^tlo- 
coroprelieadere  fleminam ,  fcdpofitiu^  cluderctur  per  fororem  vtrinque  co- cum  in^ 
cxcludcre  .  niuui^ljni  1  fuccciltonc  altcrius  fratns  fr.itT?cd> 

Sextu,  quia  hoc  cxprcfsc  dcccrnitur   prjedcfua^lti j  ipfc Ibrorcm  vcrinqucco  t.ingui^ 
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liif.cj.90.Sr4r«rJMM/«/.yvbi  cum  admi- 

feric  cum  !brore  ad  fucccffioncin  tratris 
AUc  la-  dcfuniti  agnatum  mcra  quarcum  ^ra- 
tjones  4am  in  oiodiccatc  boaorum  ciufdcm.. 
'  coideo-  pracdcfunfti ,  fi  vnica  tantum  fucnt  fo- 
tcrcon-  ror ,  vcl  ad  tcrtam  parcem»  fi  fuccint 
cliidcntes  piyrcs  forOfes ,  in  qxiocafo  calilemib-' 
rorcs  adiniccit  adduas.partcs,ioemciim 


irocxclu 
lionc  ncp 


cis  fih«"  aduiiicnt  uon  cxtantc  fQrQrc«6ecxtail- 
tt  fiiia  fratris  cum  eadem  filia  agna« 
tum  vfquead  fcptimumgradum»  ita  vt 
ifte  fucccdat  in  duabus  partibus  hasre- 
dicacis ,  illa  non  nifi  in  vna  parcc,  tan 


ntundamexctttdie,  vtinfimilibusita  >"^'' 

tutis  confidcrarunt  Michalor  dc  fr.rrnbus  * 
part.^.  c.ii^.pcrtotum  ,  Jraacusdccif.  ij., 
&  i6.,MafimaisJee^.rtet.  148 
vcrfjum  infpc{i.tprr  totimi ,  Ccr.v  d.  Spiu. 
€0itf,j6. 77. ,&  7^-P^>'  totum^cr  conf. i ot , 
fertotum,  vbi  loquiturdc  variorum  lo- 
corumftacutispra:fcrcntibus  fratrcs  fo- 
rotibus MartbaMedic.  decif.  ^^.per  totrnn 
ttmtaidit.Tufclmslit.S.  concl.66]  jium.  i,p 
&  concl.66j.nttm. i  j.^Teregrinus  decif.7^ 
75 .  7<S.,  &  TJ.  pcr  totum  ,  Cafiraifis  conf. 
lyi  .VO/.X.,  Brimusde  ilatut.  exci.famin. 


dem fubdic exceptioncm  in  iu& vcrbis .  art. 8.^.15. mim.^y, Uennntm» Gabekl 

Saluo,fi  effet  agnaius ,  qHiemmitm  ,  &  eonf.  6.  nu.f. ,  Dominieitt  "Basqtttiu  MNfrM« 
h lijjn  fratris cxcluder€t,quo cafu talis iigha-'  feqq. ,  6i coilgrua  quidem ratio- 

<ju  M  totmmfm^edjtt .  Cicrtc  ulis  agna-  oc,  cum  liacutum  coofidcrat  ratiaoema 

tus oon  po(eftcfr;,nlfi ille,  qui  fit in pri-  &  quaikttn|i aioadoilir.  Detode  tnt-' 

rao  gr.idu  cuni  cuckm  dcfun(flo ,  nam  tus  /n  itfacojPOiUliUil verbls  sJno  ,fi  r/- 

ouoadalio&cxirat^lcmgradumdiucr-  feti^piatittifi^eatamitm,  &filiamjra' 

fiaod&dtlpofitum^,  nempe,quod  vel  tritex^iiiertt,aoa  poceftr^tfriadfiDaT 

finulcuiaiQracanrcniasiaiinimiffine>  ttcaicavtKMuelaiititcouiiAAumad 

Xk     ■  cxciu- 
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2j8  ContraQusXVL 

OTfctttfio^w"  lcatrts  ex  Fatris  tantuau  i<S.  mmi.  j  i .  Hoc  argumcntaiii  vim  lia* 

latere  conmneA  ,  vel  ad  cidttlioiiem  bee  atKntofine)  qnomoti  fiim  latmn> 

filix  alccrius  fracriscxparteiolUBciuf-  tcsin  hoc, &  prsccdencibus  ftatuiis^ttl 

dona  IPacris  coniuodi ,  ^uandoqttidcm  fuit  cooferuandi  fplcadorcm  £uiuli9, 

SNfot*  StatcmimftCedk>kiniAir.x87.cooftitttic  &bottamagttaiioM;namlioceid«rfb 

eonlide^  pares  in  fucccffionc  fracrum  fratrcs  nilpcnituscuinccrct,  namcx  co,quod 

rot  qua^  vtrinquc  couiunclos  cum  fratribus  ex  filia  fracris  excludacur  a  ruccciilone.j 

"1^^™   laterc  Patris  coniunais ,  &  Hc  abftulit  afcendentium  non  bcai  concluditur  » 

aST^  diffcrcnciam  duplicitacis  vinculi ,  cz  quod  ettam  ddudanir  a  ftlgCffftiOiiC 

quibus  lcquicur ,  quod  ficuci  fratcr  tercij . 
'  vtrinque  ooniuiiAus  non  cxcludit  fra- 

crem  exlateretantum  Pacris  coniun-  Explieatur  ,  tat  vfHuU  etiam  excladeiiiM 

&um ,  iia  nec  ddicac  cx  hoc  capicc  cx-  neptis  in  tdifiKc^cnementis mh 

dudere  filiam  diiltlcm  ,  &  ficnominc  muimilna,palHs,&renm- 

illius  agnati  non  nccclTario  dcbct  clTc  tiationibits  t  qu*  m  hoc  ' 

frater  vtrinquc  coniunctus  ad  cxclufio-  cafu  interuenerwnt . 
nemaltcriusconiundli  tantumcx  latcrc 

?atris»&  ipfiusfilis ,  vtdcducebat  Al-  X  h jAcnus  (ii^^iis fu(!icicnter  liqne^ 

ciatus.^  XI  quad,quandoctiamalianoatnter* 

Non  item  audicndus  eft  ^arfatu^  loc.  uenircnc»  intelligeretiu'  luec  neptis  per 

eit.  aflerem  nomine  iUius  agnati  intel-  patruum  fupermtcm  exdufa  a  tali  uig- 

24    ligifiratremvterinum  jquiftatlocofra-  cefsionepatrui,quiabinteftatodeoefiit. 

Non  tx-  tris  adcxcluftoncmamiiaB»quaadoqui-  Nihilominusadpleniusiurapatrui  fu- 

«nen  lu.  dem  texcus non  loauitur  dc  fracre  quo-  perftitis ofteodenda  placet  has  confide* 

bcc  locfi  iBQdocunque/cd  de  agnato ,  cuius  no-  rationes  ex  fafto ,  &  concingentiburad 

OTM^!!??*  Olilieiion  vcnit  prxcisc  frater  vccrinus,  faftum  fubmicccre  . 

'  cnmis  non  conmngatur  cum  nepti  ex  Et  primo  ooniidero  prohibitionem» 

ftatreprsdefiinftopervirilemrexum,  quam  Antonitis  aftenden  inftitutor 

proutdcbent  efTe  agnatijpcrtBXtttm  /n  ndcicommifsifccitfuishxredibusprimo 

l.fm.^\.in^H.g,ie  srai».l.x.S.agHati  vocacis,obligaadi>fiucdire6^,fiueper 

Jf.  ii pdtt&Ugir.hared.,  fed  tantum  pcr  indireaum ,  fiue  mediati ,  fiue  imme^ 

lcxum  facmincum  matris  dcfun<ai  ,  &  diati  fidciubcndo,  fiuc  alio  mcxl6  pcr- 

fic  potius  venic  nominc  cognaci  pcr  tcx-  fonas,  fcu  corum  booa  etiam  re/pcau 

vmkini.imtrae»amff.vHd€kgit.l.i.ff.  Iq^idnw  ,  iaupforam hoaqndB pcot- 

tmde  coptati  l.nonfaeili  i.  eognatitni$ff,  pnonmMiec  in  toto,  nec  in  TpirK  in  fil- 

de  gradib.  ttorcm  cttiufcunque  perfons  fub  psiHI 

Sepcimb ,  quia  ia  ftatuto  cxdudoi-  nuUitatis  coittfcniMii  obligation» 

te  a  uiccviQone  afccndcntium  £nninas  priuatioais  hKreditatis,&  TOnorum  ip- 

95     propctr  maroulns  0;  c.iyS.  cxcluditur  uusteftatorbfqnBextunqapplicataliis 

JMfSgA  filia  tratrbpi^Vdctun  ti  propccr  fratrem»  non  contrauenientibus  j  obligando  ia- 

mau^  crgo  hoc idemdebct  intclligi  ia  ftatuto  fuper  cofdem  >    ftatim  poft  dusmor» 

i  fdcccT- collateralium,inquofororcscxcludun-  tem  pcr  publicum  inftrumeatum  ac 

fion'--^    tur  i  UJccciUon:  ff  atris  propter  alios  ceptanc  ipfius  difpofitioaem  leftamen* 

afcendcn  fj^cres  fupcrfticcs ;  fi  caim  n^tis  fillia..*  tariam,  &  omnes  amdjiiones  ineadctt 

mir^s    fratris  exdttditttr  a  fuoMflone  afben-  oontCtas/edamprotttteTpiciunt^quaiiU 

-njpjgj.  dcncium  propccrfratrem ,  in  qua  vidc-  cunquc  prohibitioncm  ,  feu  grauaracn 

maicukM  tur  maius  itts  iiabete  •  oon  videa ,  cur  refpcftu .  ipforum  .cdatti  quoad  t^iti- 

cxchKttt  non  defaeat«tttoili  iTTaooe&ione  colla-  mam ,  &  eonim  lioila  fttb  pxna  pnva- 

etinm^   tcralium ,  in  qua  non  ita fortius  ius  ha-  tionis  hacrcditatis  fuac,  fuorumquc  bo- 

fiUam^   bcc,pcr  fratrem  fupcrftitem ,  nec  obftat«  Aorum.cxccpta  i^itima  ,  quod  vtique 

ll^'   quod  hsBc  exdttfio  neptis  in-ruocdfione  onasadimpietterttnt  aoeeotSdo  per  pu- 

,  collatcraUum  non  cxprimatur  ,  ficuci  blicuminflrumentum,  &  hoconusnon 

expriaucurinfucccaioncalcendcncium;  alia  racionc  impofuic,  nifi  vt  bonajper- 

*  Non* obftat , inquam, quia/mmomnia  fcuerarent  in agnatione,& &milia.Qtti-  .  ^ 

baBcflatataordincnciir  ad  confcruatio-  bus  pofitis  fic  ad  rem  noftram  arguo  ; 

nem  bonorum  in  agnationp,&  cundcm  £ona ficdiun  baercdiuria  tcitacorisj  fcd  ^^j^ 

finem  in  hoc  habeaat,vacun  refiemu:  ad  nec  piopritf  ip6nim  luBfedum  primo  ngfic 

ampliationcm  altcrius,  &  vnum ftatu-  vocatorumnon  poflunt  necdircdK^nec  pMr 

tum  pcr  aliud dcclarari  exprci&e docuu  pcr  indirc^unl,  nec mediat^,ncc  immc- 

BiMtttMir.i  15  jnM(.)7.>  .^ogradns  eonf.  diatt  fideiubendo ,  vel  alioquocunque  "'III 

Bx.nnm.it., & cmf.iS.Hum.xx.tdiA.,  modoexprcfs6obligari>&hocnedum 

KotaRomanaptfi  Michalnrdefratrib^deeif.  pcr  difpofitionem  seftatDds>  fed^m  ^ 
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per  expitfTam  obligationem  eorundcm    haeredicatc  modo  agitur^alter  ver6  pa 


vocatorura,ergoncc  vcnircpoffuntfub 
tacica  obligaiionc  lcgis,rcuiuris,&qui- 
dcm  ncc  in  ordinc  ad  ncptcm  dliam^ 
^atris,  quia,  qux  ncqueuntcadcre  Aib 
obligationecxprclTa,ncc  vcnirc  pofTunc 
fub  Cacita  ar^.  l.  penult.  §.  frd  auia  nojira 
C .commmiade  le^at.,Opute  traa.io.  difp. 
57./fS.i .  tuim.j.  verf  fed  plani  in  hjc  ta^ 
cua,  lafonitt  §.  item  feruitm  num.  6'}.,& 
fetfa.  lHfiit.de  aS. ,  Mantic*  de  tacit. ,  & 
ambig.  conMent. lib.i  i .  tit. 1 1  jmm,  l^.verf. 


truus ,  aducrfus  qucm  agic  cadcm  ncp-     2  8 
tis;  qu.i  fuppolita  confidcrationcfic  ad  m,.,  n^,. 
rcm  noftram  proccdo.Facmina  congrut  tis  fili.i 
a  Patrcdotata,  vel  a  fratrc  cxcluditirr  a  fratris 
fuccefsionc  cuiufcunquc  alccndcntis ,  fij"t  ^ 
prout  exprefsc  colligitur  pcr  Statuta_. 
Medioiani  in  c.i8i.  Ibi ;  tunc  frater  prd-  ^^f^ 
feratur  forori  in  fuccefjione  CHiufcitnq;  afcen- 
dentis  ah  itttcfiato  ,  quod  ctiam  clarius 
vidctur  colligiex  icxtu  ad.  SiatutoMe^ 
diol.  in  c.  i8o. ,  vbi  cH  fcrmo  ctiam  dc 
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ncrumplani,  Htgi^aatius  depign.memb.^^.  ncpiis  ,  &fjEminisab  alijs  defccndenti- 

fart.i.num.i^i.,  vbiaflcrunc,  quod  ea,  bus  -Ibi-  quod  mafcuti  dcfccitdcntcs  ex  li- 

quat  non  vcniunt,  ncc  vcnirc  poiTunt  wa  mafcdin.t  prsferantur  fj:minis  natis  vt 

!ub  hypochcca  expreila ,  nec  fub  tacita,  fupra,&abeisfxminisdefccndcntibttsmaf' 

q uod  cciam  nos  innuimus  tom.  ^.fub  tit.  eidis,&fdminis,  &  ex  c.iB  i . ,  v  bi  dicicur, 

ContraSus  XI.dcpign.,&  hypoth.pritMot./^.  qaod  femina  viucntc  afccndcntc  fuo 

raafculoex  linca  mafculina  dotau  ali- 

Confirmatur,quia,fi  patruus  pracdc-  tir,  quamcxbonis  proprijs  ,  vcl  quam 

fundlus,  dccuius  fuccclsioncagicncptis  pcr  extrancam  perfonam  conccmpla- 

filia  fracris  de  rebus fuis  difpofuiUct  pcr  tionc  ipfius  fKmins ,  intelligatur  futh- 

tcftaracntum ,  vcl  pcr  vltimam  volun-  cientcr  docata  ctiani  rcfpcilu  fjculta- 


Ula  ac-  ^^^^^'"'"^''"Ofcmfratrisfuperftitis,  vci- 
ccpr.atio~  •5"'^  cadcm  ncpcis  non  polTec  venirc  in 
zquiui—  Iucccrsionceiu(dcm,crgo,  nccpoccrt  vc- 
lcc  teft.i-  nirc  in  praBfenti  hypothcfi  ,  fccundum^, 
mcnt.iri;  quam  pcr  publicum  inftrumencum  fc 
difpon- 
tioni . 


Soluitur 
<{u2dam 
inft.-inti.-i 


tum  bonorum  maccrnorum ,  fcu  ccian^ 
auiac  ad  cftcftum  ijifam  excludcndi  a 
fucccfbionc  in  huiufmodi  bonis,  crgo  ^„5^' 
ctiam  mtclligitur  cxclufa  a  (ucccfsione 
bonorum  colIatcralium;&:licec  hocar- ■pra.feo. 
obligauicad  nonobligandam  perfona  ,    gumcncum  fecundum  fc  fumpcum  non  tem  vali-' 
nec  res  fuas  excra  familiam  in  quaicun-    videacur  habcrc  aliquod  robur,  cuni_>  dum . 
que  perfonas,  quandoquidem  feobli-    non  valcat  a  ncgationc  fucccfsionis 
gando  ad  non  cransferendas  res  fuas    afcendencium  argucrc  ad  ncgationem 
cxtra  familiapcrindecft,acfidc  illisdif-    fuccclttonis  extr.ineor-im  ,  &  collatcra- 
poiucrit  in  fauorem  ciufdem  familiae,  liuin,actcntacamcndi(poficioneiurium 
&  illa  obligacio  pcr  publicum  inftru-    municipa)ium,fccundtjmqux  ftatucn- 
mentumquoad  eftedumxquc  obligac,    ccs  fcrc  in  omnibus  capitibus  a  178.  ad 

xpi.,  vbiijuc  rclinquunt  vcftigia  fuae 
mcnciscxcludcndi  tcminaspropccr  mal- 
culos  tam  in  fuccefslonc  afccndcntium, 
quam  tollateralium  ad  eum  eftc-aum, 
vt  bona  confcruentur  in  agnationej 
ob  fplcndorcm  ipfius  ,  procul  dubio 
incongruum  pcnitus  vidctur, vtprop» 
tcrbonumagiiacionisexcludant  a  fuc- 
ccfsione  alcendentium  ,  qu£e  fortio- 
riiurcdcbctur,  &  dcindcadmittant  ad 


ac  teftamenuria  dilpoficio 

Ncquc  di-cas  illam  obligacioncmpcr 
publicum  inftrumcncum  alfumpcanu 
nonordinariadcxclufioncm  ncpcis  hlic 
fracris ,  lcd  dumcaxac  ad  excludcndos 
alioscxtrancos,in  quorum  fauorem  fa- 
oppoiicit,  fta  fucrit  fideiufsio,  vcl  alia  obligatio ; 
contracnim  impugnaberis  ,quia  difpo- 
ficio  loquicur  dc  quacunquc  obligacio- 
nc,-qua  bona  polsinc  cranfire  cxcra  £a- 


miiiam,  adcoq;  cciam  inordinc  ad  nep-    fuccefsionem  collaccralium ,  qutcnon_. 


tim,quxiam  tada  cft  alccrius  famiiiae, 
qux  propccrch  in  ordine  ad  illa  bona 
eompuunda  eft  canquam  pcrfona  cx- 
tranea,  &L  cum  fucric  iampcrPaCrcm 
congrue  docata ,  non  poceft  dici ,  quQd 
ibruori  iuoc  pofsic  aa  illam  fuccefsio- 
ncm  vcnirc,  ncmpc  ad  effedfcum  nc  con- 
tra  bonum  publicum  utUocaca ,  &  rn- 
nupca  remaneat . 

Secundo  confidcro,quod  eadcm  nep- 
&  fiiia  fratris  fueric  a  Pacre  viucnce 


ira  ftridloiurc  dcbctur,cum  quoad  hanc 
ctiammilicaccadcm  racioagnacionis . 

Tcrcio  confidcro,  quod  eadcra  nepcis 
rcnujiciauic  pcr  publicum  inftrumca'» 
cujn  cuicunque  iuri  ad  fucccfsioncni-^ 
bonorum  eiufdem  Pacrui  prxdcfundci 
ab  intcftato,  &  quidcm  non  libcracef- 
lJone,rcd onerofa mcdia  fcilicct  folutio- 
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Ncpcis 

renun- 


ne  bismilicfcucorura,qua:rcnunciatiOj  ti.-iuitcui 
noncft,cur nondcbcat fubfiftcre Vaulus  cunqjiu- 
Chrifiiuus  decif.Bcig.^yp.  vol.  i . ,  MertiHus  ri  .id  fuc- 
congru<^  docaia  ,  &  pcr  tfundera  ipfius    iccif.xj^, ,  KotaRom^aa part.  10.  reccnt.  ccilionc 
Patrem  dc  fiia h«r.cdicace  fucric  dilf o-    decif.in6.per totim , & decif.  ^ji.  perto-  ^'^^.^' 
ficum  in  fauorcm  fracrum  cunc  fupcr-    tww,  (jahriel  yjfqucx  opuf.  mor.  trjU.  de  fj^^^" 
ftitum,quorum  alccr  cll  iUe  >  Uc  cuius    tefiam,  c.  d.  $.  r.  per  totum ,  pocii'simum_. 

■tm  K.k  X  CUffl 


26o  ContradusXVI. 


(um  non  iic  grztuiu  j  fcd  cum  conuea- 
tHHie  Ulonini  daonim  miUram  fcuto- 

rum,  qua  rationc  cdara  cxcludic  hxre- 
des  eiufdem  lenuAuancis  dccius  conf. 
llf .  mm.j„Smim  cnf.jsj.  »41.  lib.j., 
Kota  Romampart.  ii.  rcccnt.  dcctf.  149, 
iufm.i. ,  &  part.  1 5.  dcci/.  loi .  num.  11., 
nec  in  hoc  confidcrari  potdlenonniili- 
malaerio,qux  in  fimilibusinfirmac hu- 
iulmodi  rcnuntiacioncs  Hota  Romatuu 
part.i.diuerf.  decij.  101.  per  totum ,  Fran- 
thusdccif.  1 1  p.  ,  Vrceolus  confult.  forenf.  c. 
^8.ruim.ii.,0' }j.,&feqq.f  Non,in- 
quam  »ooafideraripoteft,  quia^cumibi 
ageretur,non  de  iure  aliquoqusenco, 
fcdquarrcndo ,  quodquc  ipH  ncpci  non 
fimplicitcr  compeccbat ,  fcd  tantum  in 
caAi ,  quo  i^rcpatruiU)  fine  cUr^oGtiooe 
leftamenuria  acccf&t[ct,6c  vbi  ipCnnep-. 
tis  non  renuntiaffct,  ipfe  patruus  difpo- 
faiflecjuon  debcc  attcndi  sequaUcasda- 
tiad  booa  eiafdempatrui  recundumfc, 
■  qinepomiflct  ncptis  coarequi,  fiillcdc- 
cdBflet  ab  bceUaco  «icd  adiUam  rcmo- 
tua  fpcm»  quam  ctiutt  auferre  pocertt 
IprepacriKtt  dUpoiieBdode  Rbutfuii. 

PRANOTIO  XXVII, 

fizpUcanciur  ea  oinoia  *  ^uae  periineiiC 
addotempioliEsfitinaa»  & 
aduentidam* 

iUudvmiUnminedotisprofeSuia.  i.' . 
^pn^ituttijtiamtusfrpia^iA  am, 
vel  dio  afepilme  fer  titum  mtfaiU^ 

lUm  •  Xm 

bonis,ciU4C  non  ftnt  T0tn$f*fMttmMt  Ul^ 

men  bona  fide  ipftus  . 
Efi  item  talis  ,  fi  dotem  Taterfromiferit 

fiUa ,  &  pro  ea  fHtm^mm  ,  fKlnm 

debmdi  dedcxit  .4. 
MtUem,fi  diitt  iederit  n  Imm  Vttrii,vd 

contemplstiene  Tatris .  5. 
ilmdveniiitnomiue  dotis  adiientitis,6. 
S^sveniat  nmnmeejaNmH,  vtimMcS' 

tm  admmitiM .  7. 
Dof  (fl  etiam  mmntitia,  ^uami^s  frcfieif. 

fatiir  1  Vdtrc,non  tamen,  vt  taU,p^-vt 

debitorematris,veldttrm.  9. 
j)os  efl  etimaimHHiia/fimeb^iVmr» 

promittitw,  non  tamcn  contemplatione-» 

Tatristlitet  Tater  fropromifiorefideiiU'-' 

fMt.9. 

Dos  cor^itutafilia  ex  eo ,  quod  Tater  hxre- 
ditatem  ,  feu  legatum  rcnuntiatierit ,  efi 
mbiemttia  .  10. 

*Dos  }  V-xtrc  conditutaflia 
etufiem  efi  aduentitia.  tl» 


In  dote  aduentitia  tota  aBio  mfurUm 
fiUa.  tx. 

Tojt  obitum  mariti  dos  aduentitia  j 

rerenertitmradvxorem.  13. 
21»  frofeSitia  difitUao  wutrimonia  fm 
obitummaritireuertiturad  Tatrem.  14, 
Tenetur  tamen  Tater  eandem  referuare  pro 

fccundisnupti;s  .  15. 
*^:o  de  dote  profcUuia  ^  emmmoiis  Ptf- 

tri,&filia.  16. 
^aio^  BmmmdtVttri,  &jaiiU$lfmi^ 

nalis,mmrealis .  17. 
tft  VHa,&  eadem<Sio,v  quomodo.ii, 
Tater  iiuoad  dotmadmititimwmi^Ui^ 

timus  adminiflrator .  19. 
Fiiiafjmilias  quoad  hiu  bonapoteft  venirt 
iniildieumfneeoi^eifMTatris,  to,  ' 
EtimaduerfusTatrem.xi. 
Jndote  aduentitia  filia  habetharedm  iJkh* 

teUato .  xr. 
Hgn  fic  in  doteprofeSitia,  xj. 
'Dos  a  Tatreconflituta  filiacumexprefftone, 
quod  fit  tjtn  dc  bonis  ipfius  TOtris,  fokm 
filia  eft  profeUitia  .34. 
ttdsAio,  andosfiteetnfHmafiUatxheiris 
T^tris  prxcis\,  an  vcrh  etiam  ex  h«m 
fiUaquomodores  dirimendafit .  x$,  r 
JiteUrame  Tatrt  fe  ett^ituere  dttm  jBia 
fmtini  i'x  Inviis  propn<s  ,p.irt!m  cx 


bonis 

]^a,  &  filut  prafcnte  non  contradicmt 
deelaratim  fimmia  afferem  tdm  it' 
tm  ^epartim  profeSitim,  fartimmh 
mmitim.  x6. 
Contraria  fmmia  i^erm  tffimaifrtft^ 

[iitiam .  17.  •  • 

lHatioadprj[dt3a .  18. 
SiTdtcr  in  conftitutionc         [  'roteflctur 
eandcm  conflitncrv  t}vi  t  x  i"ju:<.  p.ttcrnis, 
quant  in  itcrius      prooinnt  co  CTc.pro- 
bahiUus  bona  matcrnanowvenimitfriih 
cipjUtir,fedinfubfidiiim.  29. 
Difpofitio  1.  fin.  C.  dc  dut.  proaur.  im 
fuadat»  fracisi  in  frafittifta  Tjolmttatt 
Tatris ,  fed  in  onere  oflicijpatcrni .  jo. 
IntelU^itur  dos  conftituta  ex  boms  Tatris 
frincipaUter,  quamHisipfe  in  em^tntit''. 
ne  dixcrit  fe  iUantconftitueretxmdsim^ 
tcrnis,&  proprifs  .51. 
Etiam  fi  illa  dos  rjjct  cxccffitta  .  jz. 
Dmnmodo  faUietitr  U;gitima  aUis  filqt  dt». 
bita  . 

Scntentia  affcrcns ,  qnod ,  qndn^o  nonfalua- 
tur  Ugittma,dos  exceffiua  tn  iUaparte,qim 
minmt  legitimamfinmUigatur  pofita  ex 
bonis  matcrnis .  J±. 

Tri^ertwrfententia  afjcrens,intcU^i/Jffililr 
^itgttxbonispatemis.  ^j. 

^forttio  tamen  Tatrt  i 
reuocari. 

Ex  foteftm  reuolcoM  \ 
ditas  dotationis  .  jj. 

iuciUiU»  doi  etim  mAitmafi^  est 


Dlgitized  by  Gi; 
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Umkptttrnis,  qtumms  fiUa  remauiat$e-  Des  A  extraneo  reUSafiUa  fub patriapan^ 

ritkonis  matemis .  58.  slate  conflitnta  cet^etnr  aditentitia,  nifi 

MpmtitiftJitms  matenit,vtfttifiHtam-  tmfiet  f^Sam  ^  etHttmflatimt  74- 

fa^tenet  .  39.  tris.  fp. 

tLeiicittv  ftadam  difiiagh  fmU  hm  Si  dot  fnentemMtnta  nepti  ab  .Am  pater- 

wmittimiit.  40.  mcmtmfluim  filij  ^prtfeSitia .  6a. 

ifmmitTmtrexprefsiproteflatitrJeietm  Siverhfitemi(Hm«mptiemUeii^atimitj 

fiUm  em{fiitmn,vel  ex  bonis proprifs  eiuf-  ciufdemycfi  ddiientitia,&  qnomodo  .61. 

im  filia,  vel  aliisadmmit^sttaUafaUa  Sifu  eonfiituta  contemfdatim  /i/tr,c<M(pM- 

memim  kmtrm  ftttrwtrm  fitmmi»  tatm  in  tegitimam  fiUf  Am^imtmifi^ 

aijerem  ilim  itttm  ttnfiH  4iim»i'  in  lcgitimm  9tftii  kfimvmm  iM- 

tim  >  41.  •  6z, 

9rt^Bmr9tmrmiafkmemiaa^hmibtm  ifmidemm  aum  patentm  cet^emm  iemm 

illam  cenferi  profeditiam .  41.  nepti  confiituere  contemplatione  filij ,  CT 

fentiendum  ftt,  qnando  Tater  certam  ^iandocontcmplatione  einfdem  neptis.63. 

fm^itatem  exfiiit,& eertmfumttt»-  S^mitexiii^tiisjtmtpot^potimprovmi^ 

tem  exlmmis  fi  Ua  afSerit  fe  em^Utmn  pre  qnam  pro  altera  parte  iudicari,prafumitta- 

i$teeitfilmfiiia.i{},  faSa  contempiatione  neptis  fecmdmiu 

SiittMitteeUmiai  acce^afittamm  coit-  oUqMos .  64. 

gmteei^etnr prof^itia,&tm  ex.ieM  TrobJbiUus  ceitfem.  fa&tmmwfiathefL^ 


filft  .  65. 

Itgjttmt^  imttitfeSm ,  feufaSa  ak 
OMo  patemo  mpti  imfmpta  eenfetm  ed' 
uentitiHm,fema^iemitia .  66. 
Si  verb  faSttm  fuerit  ncptinonnapta  cenfcr 
ttr  prtftSitim,  fnmmii  nmi  etmeeftm 
weHAmietis.  &f. 
ConieSwa,  quxindicant  dotcm  efkcontenh 
pUtione  filtj  ,  vel  neptis  remiffiue .  6^ 
Simneptipeamiffa  ah  amapatema ,  vbiaU' 
ter  nancoanct/:enfetKr profcliitia .  6p. 

femiendum  fit ,  ft  dosfuerit  fromifkL» 
mptiak  aMo,velab  aait  wttttrwt^  «ifil 
Tatrko  filia  fratris .  70.  .  . 

Tr^abiiim  dos  confiitata  neftiab.^mtVA 
..  Utiamtitr»a,vetfiUsfirairis^Tmrm 
eenfetur  eaaftitHta  ememplatiem  filin, 
tjua  eH  matcrneptis  ,  &  fratris, »  ommu 
contemplatimmmtfliemweftie  9  &filiS 
fratrit.  71, 

'fUejritimm  eXbenisproprift^filia.^O.   Sttteatit  afserm  wm  efse  peofeQitiea^ 

Sentcntia  afkrcns  ccrifcn  ex  fuo  fimplieithr       ttoad  imputarianem  in  legitimm  mpti 

em^itmffc,&  efie profcUitim.  5 1 .  mhitam  ex  bonis  matris .  jx. 

Sntmiai^m»s,9«od.tpumitf^t0te^  CtmrtHtfgtttttitprafertm.fi. 

tima  habet  bona  alimdt,Tater  nec  de  iure    Si  extraneus  dotem  confl  ituens  non  fuerit fii~ 


Tatris .  44. 
!  Xr  verbfit  laei  exeefim, &bona  eertbVS- 
tris  aiamier»  toegrwmittmtnmceih 
.  fbtmptvfieSitiafioaibmmTatrii,ad' 
wemitia  ^naad  qnmuitatfm  ietenwitt 
tmbmmrmfilut.  45. 
J^mdfemienim  fit  ^fiVater ,  quipromifit 
iotem  fiUiC  de  bonis  fuis ,  &  filix ,  poffit 
fmim  exfaointepi  foluerejed foUiendo 
,  tpfitiwilgeret.  46. 
Sentmtia  affcrens  teneri  ie  fim  itt^  tm 

folMcre  .  47. 
fontrariafentemUiprafertur  i^ermiwlet- 
Up  confiitntam  ex  bonis  filia  in  ea  parte, 
,  quaTatcrcoifiitaeretmfiimmiegensjiS. 
Si  Ttter  ftmd,  &  Mmer  pmfiUtitltHt^ 
frtmittm ,  tna  non  exeeimeoifgruam, 
iwtett^itmreffe  profeSiiiay  &  confiituta 
ex  bonis  Tatris princtp.iliter .  49. 
I^rnf  fentiendm  fitde  Tatre  dotante  fiUm 


watmraUjtet  ie  eiwiU  tematier  iUam  aiere, 

&ittm.  51«, 
twxtabane  opinionem  Tarn-promittens  filia 

illegitima  iotm  mtcUtgitur  promijftffe 

exoottisemfimfHiM.  ^j. 
Jtmqnoad  tetmn  promtlftjfc  de  fuo ,  tfu^m 


pnlatm  fibi  reddtfoiuto  matrimmio,  & 
wm^ita  eonimiSusem  Vatre,  vttew' 
featur  intuitu  ipftus  iottre^t^fttmiStU 
dos  adtemitia .  n^. 
Cewfetmttitttfilktmurtf  fittwitifftfit 
diues  .  7y. 


twwmis-iixeritfcpromiticredeboaispro'    Confittuta  ^  Matrt  fiUe  iuteU^etmad" 


friis^filit.  J4, 

Mjir  fneeimit,  ^miklo  Tater  efi  adminifiron 
'  tm  bonotm  fiiia  iUegitima.  5  $ . 
i^ando  UlarmnmefiMtminifirator  fcntcn'- 
tiaagerm  ipatrm eei^eri  J^fiofrmuf' 
pffeammimmwii.  ^tf.  '^^ 
Si  Tater,  tfmnan  efiadminiflrator,  dicatfe 


uentitia.  ^6. 
Itemcofifiitmakfratreforeri.  77. 
Si  extramm  iebiter.  fmitt  eOm  ittem^ 
eeifiitteree^ 
penfaaii .  78. 
^onenrrenteeaifaweerfttria,  &  vobmtarit 
folmio'ceditincaiifam  necefsariam .  yp. 


dotart  nomimfiUw  iUegttimx  fcntentia^  Bxtraam  ftm  eoninaSm  Jttjpiim^fimaow, 

afftremiot^mlmeompcnfdmU .  $7,  ^fttaiarinifirttmmmm fMit»i,wm 

Trafertur  femewH»mfittt$-iltl0tltHltllf  cenfetur  ex  fm  dtttlt^fti  cx  bonis  f^ 

.  $%,  wuat,  80.  txtror- 
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Mxtraiiftu  adminiftrator  bonorHm  mulieris 
dotem  canfiitims  exccdcntem  ptitritno- 
nium  eiufdem  mulieris ,  ft  fciens  excefium 
conflituerit,prxfHmitw  excefsum  ilium  ex 

■   fuo  donare  .  81. 

Sifuerit  ignQrstns  excefsus  dosquoad  excef- 

fum  efset  imlitt .  8} . 
Extrajtens  dotans  mulierem  potcfi  flipulati, 

vt  mortua  muliere  dosad  fc ,  vel  fuos 

redcs  reuertatwr .  85, 
Si  extrancus  dotans  fitvulatus  fuerit  dotem 

foluto  matrimoniofioi ,  vel  muitcri  rcddi, 

vel  muiieri,  vel  fibi ,  vel  cui  dc  iure  de- 

hetur  ,dos,&  aSio actjuiritur  ipft  mulie' 

ri  .  84. 

^Uiodotis  etijmacquiritur  nudieri  ,ftex- 
traneusfiipulatusfuerit  datem  folutomo' 
trimonio  reddi,cuide inre debetur  .85. 

Si  cxtraneits  ftipitlatits  fucrit  ftbt,  &  midieri 
reddiffententia  afserens  pro  medictatc^ 
Vtriq;  acquiri.  8(5. 

Contraria  fententia  refertur  afserem  adoi- 
quathvxoriacquiri .  87. 

Trior fententiapritfertur .  88. 

Si  extrmeus  impcrf malitir  ftijmlatus  ftt  do- 
tem  reddi  foluto  matrimonio,  doscfl  re- 
ftituenda  mulieri ,  (ui  acejuiritur  tottLs 
aSto  .  8p, 

Scnteutia  afserens ,  quod  extraneuspoffic  fti- 
puiari ,  vtpntmorictite  marito  dos  rem*- 
Ticitpenes  maritihxredcs,  veltranfeat  in 
tertiim  pcrfonam  extraneam .  90. 

'€cntr4rta fentaaia exponitur .  pi. 

5i  fAmina  dotiUa  ah  extraneo  habeat  Ta- 
trem  ,  vclaUos,quos  pofftt  compcilere  ad 
doutndum  ,  potcji  prababilius  cxtraiieus 
pipuUri,vt  remaneatapud  hxrcdes  mai  i- 
ti,  vel  <td  alios  tranfeat .  pi. 

Secus,fi  noti  habeut  qnos  poffit  compeUere  ad 
fedotandum  . 

^trancus  datans  TUuiierem  poteft  flipulari, 
vt  mortuo  marito  dos  reuertaturad  Ta- 
trcm  ipfius  tnjtlieris.  94. 

Jn  hac hypttfieji  liiados  efset  profeBitia.p^. 

fjctrancHS  non  poteft  ftipulari ,  vt  mortuo 
marito  dos  ad  fe  rcHertatur  fme  onerere- 
liotandi ,  /5  famtna  non  pofftt  alinndt  ba- 
here, « ijuo  datetur,fecus,fi  habeat  ,a  quit 
pofsit  redotart  .  yrf. 

txtraneus  dotanf ,  quivoneHftipulatHsdO' 
tem  fibi  reflituiinconftitHtimcdotis,uon 
potefl  ex  interuaUo  ilLam  flipuiationem^ 
adijcere.  97. 

^t  hoc  fnie  dos  iucaperit  k  traditionc  ,  fiue  i 

.  fromifuone .  J>S,  . 

PRorcquimur  cipllcarcdotis  diuifio- 
ncs ,  6i  in  pracfcnti  fc  fe  offcrt  dos 
profc>aitia,&  aducntitia,quariun  natu- 
ram,couditioncs,&  proprictaccs  fcdulo 
quidem,  (cdmaiori  y  qua  fas  eric,bccu^ 
Utc^iaucfligahimus . 


Nomine  dotis  profcdkitiac  vcnit  illa, 
quae  a  Patrc,vcl  parente  profi:ifcitur  de  j 
bonisjvd  fafto  eius ,  prout  exprcfse  col-  Qj,id  ye- 
ligitur  cx  i.profe£litia  inprincip.ff.de  iure  matno— 
dot.  Exeoautem,quod  dk3HMr,velapa-  minedo. 
rente  ampliatiue  ad  Patrem  dcduccn-  ^SP'*'^'^ 
dum  cft,quod  non  extrahatur  dosa  r»- 
ttoncprofccticix  cx  eo,quod  ab  auo,vcI 
proauo ,  vcl  alio  arccndciuc  pcr  lincain  j 
mafculinamconllituaiur  nepti/cupro-  ^^^- 
ncpti  &c.  ,  prout  notant  loamies  Bof-  q^^^^^ 
chcius dc lc^it.niipt.lib.j.nHm.  18. ,Campc^-  2^ 
giusdedQtepart.i.q.io.,ConfiantiusRoge-  auo,  vel 
rius  dedoteq. 10.  num.t^.,  Meriinusdelegit.  dcafcen. 
lib.x.tit.^.q.iS.num.jj.^CamiilHsBorel-  ^^'^^ 
lusi»  fumma  decif.tom.^.  ttt.  4.  num.  16.,  j^^^ 
Manticade  tacit.,  &  ambig.  conucnt.lib.  ^^^^  ' 
ii.r/f.8.  nu.i.,  cir  1,  £x  co  autcm,quod  ' 
dic.Uur  de  bonis,  vclfAdo eius  dcducitur,  , 
^od  non  folum dicatur dosprofcftitia, 
li  a  bonis  Pacris  proficifcatur, qux  quo-  ti.i,qaam 
cunquc  modo  intelligantur  Patris,  vcl  uiifitco- 
praeiuponantur  ciufdem ,  quamuis  po-  itirucaex 
Iteadignofcancurclfc  alicna  pcr  textum  bo"'* > 
ini.iurc fnccurfum  6.  ff.de iure  dot. ; hac  ra-  q"*  "o*» 
tionc  dosconl^ituta  a  Patrc  in  ,|!fj  repu» 

alicno,qucm  bona  fidcemerat ,  inteUi-  fcnrur  ta 
gitur  a  Patrc  prouenirc,  quia  pro  ipfa  men  bo- 
Patcr  rcmanet  obligatus  per  textum  in  na  Wv* 
d.l.profc£litia  i.fcdft  Vatcr  ffjdc  iuredot. ,  ipfi»"- 
hac  cadem  rationc  dos  intelligiturpro-  4 
fcfticia,  fi  Paterpromifcritdoccm,&pro  Eft  item 
eafidciuflorcin,  vel  rcumprofcdcderici  t.ilis  ,  fi 
Jiac  eademratione  dos  cftprofcftitia», ,  P-^f^r 

auaiidoPater  nondcdit,fcd  iuUitalium  pron^- 
are,  fmeprocuratoreiu.s  dedcrit ,  iluc  {fj^-uffo! 
ncgotioruin  gcrtor,  &  ipie  ratumha-  pro 
bucrit ,  vcKl  alius  pro  ipfo  conllitucni  c.i  dede- 
doccmcx  bonis  iplius,puta  procuraior  nr. 
ipfius  Pacris,feu  curator,  fi  ipfc  ficfurio-  j 
fus  vcl  prodigusjvcl  ludex  incafibus,in  Et  item,' 
quibus  Paicrnon  polTet  conllicuere-j;  fi  aljus 
itcm,  fi  aliusconilitucritintuitu  Patris,  dtderit  ,' 
&  obbencmerita  Patris ,  prout  doccnt 
Mcnocbmsdeprafumpr.  Itb.} .  prxfmnpt.  x6.  P-^"'"» 
m>».^.,  Sanch^t  de  matrimon.  lib.6.  difp.  "^^^pi^l 
z6.num.S.in  fin.,  &  colligitur  cx  d.l.pro-  tioncPa- 
feditta  to  verb .  fi  qiiis  parcnti  donaturui  ff.  cris . 
de  iur.  dot. 

>iomine  dotis  aduentitia:  vcnit  illa , 
quae  no  cft  a  Patrc,vel  parentc  profeaa,  6 
icd  vcl  ab  ipfa  mulicre ,  vd  abaiijsecia  Q^jid  ve^ 
cxtraneis  non  contemplationc  Patris, 
velparcatis,  fcd  conicplationc  ciufdcm  """^^l^ 
mulicris  pcr  textumi»  d.  l.profeBitia^.  ^*.*  ^ 
fi  Tater  pro  fliia  ifi  fine  ff,  de  ture  dot. ,  & 
l.  vnica  $.  fcd  vt  picmm  (^.  de  rei  vxor. 
aU.  Nominc  autcm  cxtranci  in  przfenti  j 
inateria  vcnicaliusquicunquea  Pacrc,  Qp„  v«« 
vclalccndentcper  lincam  virilcm ,  vn-  niatoo- 
de,fiproccdat  a  matcc ,  vdauoroatcr-  mine  ex- 
OQj  vd  afccndoite  pcc  liacam  f«Bminc4  tranei. 
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MgKtkMitueit^j^mb^.  comentjib. 1 1.'  aduentitiam',  <|aaiK!oquidem  illa  non 

lir.  p.  n.  2.,  Joamiet  Ungelus  Boffius  trjCt.  Aintbona  patris ,  cum  cifdcm  abfoluti 

ititttee.^.n.  iQ.t  itemfi  nbipereandcm.  renunttaucrit.nccpotcfl  in  hoc  lubere 

innUeiciilde  DOois  proprijs  fucrit  con-  locumillaiurisfiaio,  cumnoiieefleriK 

ftitutapcrtcxtum  inl.ft  ftha  familJas  54..  ilU  lcgatoadcumcffcilum  ,  vteic  co  fi- 

f.  de  iur.  iotinm .  Ex  co  autcm  ,  <juod  iiadouretur,  ncc  cx  co  prxcisc ,  quod 

dixerMnnty.qitoddos  adueodltt  flOili  jp&ceflit,£aaumeft  dos  filix,rcd dcbuh 

Patrc  ,ncca  parentcpcr  lincam virilem  per m.iritumconftitui,  vel  cx  ilio,  vcl 

proccdat ,  aduerdmus  hoc  intcliigeo-  exalijs  bonis, &  per iUa  ccHionem  mari- 

<lum  efle ,  quatenus  excludat  dotcm^  tus  ipfe  fimplicicir  faaus  cft  Dominus 

datamaPatrc,  quatenustali,&debo-  illorumbonoru,  vnde  dotatioillanon 

nis  ipfius,  no  n  q  uatenus  excludac  dot£  eft  ex  bonis  patris ,  fcd  ex  bonis  martti ; 

prohcifccnccm  a  Patrc,  vt  dcbitorc  ma-  nec  releuat ,  quod  iUa  bona  dcucncrint 

Wi,  veiaui  nuterm  >  velalterius ,  qui  iiidot6fili(cx  £adoPacris>nempc  ex  ip- 

%     aoMmfil^arootilHnnt,  &  obliget  patri  iitn  renutiationc ;  non  rclenat,mquam, 

^  6inquam  fuum  dcbitorcm  ad  foiucn-  quia,quadodicitur;>j£/./.pro/f^I./npr/w. 

ctiiii^   dum  filiae  >  vclcius maritocreditumL.,  ff.ie ime  iot.,  ouod  dos cft  profeaitiaa 

«Amci-  quod  aduerfus  ipfum  Patrem  habet,  quaeprofefta  eftexbonis  ,  vel&AoPa- 

lui»iu3-  nifi  hoc  faciat  contcmplationc  c^ufdem  tris  pcr  ly  fj^o  Tatris  ,  intelligcndum 

nMprofi-  patris-,noniiiia; ,  quod  coUigit  loames  cftjOuanido  ii£U eftdotatio  pcr  alium 

i  pnc  re^  ^*^^^  ^^^^  "''^-         5- 19*  nonrae Vfttris,  feu  ex  roandato  ipfiuit 

rtdcbi-*  p^^rtciiumind.  [.profc[iitij^.ftpaterpr9  adco  vt  obligatio  ipfum  afficiac,  non  ^ 

tore  ma-  ^^Mjin./f.t/r  lureiotium .  Hac  cadcnL.*  quando  fa^um  noa  eft  ordiiiatum  ad 

tcb »  vel  racionc  dos  ccnfenda  eft  aduentitia^ ,  cumeft6Uim . 

yi?m>—  quandoab alio  a  Patrc  non  intuitu  ,  &  HocprjecipuiaducrtcndQ  eft,quod» 

contemplationcPatrisconftituitur,vcl  quanturauis  dos  proficiicaturcx  Donis 


eodem  conAitucncc,  fcu  promittcntc^  fcftitia  ;  hoc  contin^eretiacafu,quo  Dosip»* 
tanquam  fideiuflbr ,  quantumuis  ipfc    pcr  patrem  ex  proprijs  bonisdos  fiiis 

Paccr  in  dcfccbum  principalis  proniit-    coo(iitucrctur  oli  bcnemerita  ciurdera  J^j^ 


Dof  ^  teatis  obltgaius  fucric  foluew  pcr.cex-    ccjppatrem,  quac  mcrita  digna  fint  u-  

cctam^   mmind.t.profeSiti«i.fipaer.Mm^nfi    lifnemoClofatal.ftioaat.C^^cMitj-tita,  eft 

nducntt'  T»<rffrjf.  (/«•/«rtf  <i>r.  Hac  cadcm  rationc    &  inauth.vndc  fi  parens  (^.  ie  inoffic.te-  t^dxaxai^ 

cia,  qux  doccnt  piurimi,quod,fi  patcrrepudia-  fiam.lafMinl.^U*iotem»;i.CMceUat., 
ftbaiio  a  ucrit  ha;redicatem  caun  non  confti*  Btmtk*  ietaHt.,  & ambtg.  cetuia^.Uik 
^S^y*  tucnd»  doiis  pro  filia ,  vcl  quia  mari-    \x.  tit.  p.  n. 6. 

noncon-  fubftitutus,  vcl  quia  potuit  ab       Siauccm  inquiras  difcrimca , quod 

lempU--  inteftato hzreditacem  vendicare,  cunc  intetccdit  inter  docem  profeftitiam)^  12 
cione  P.v  dos  filiae  conftituta  non  dicatur  profc-  aducnticiam  in ordinc  ad  cftcAus,quos  ^onJ 
ris ,  licet  etxiu ,  lcd  aducntitia ,  pcr  tcxtum  in  d.  caufant .  Dicam  plura  cffc  difcrimiqa  i  .iduemi- 
P-«ef  pro  l.pr(^eQitia  ^.ftpater  repitdianit  jf.  ie  iwe  primo  in  co,quod  dos  aduencicia  tota ,  tr.i  tota_. 
jjr  dot. ,  quia  niliil  dc  bonis  patris  profcdu  &f  ad  eam ,  «  pro  ca  aftio  acquiricur  adio  fili^ 
******    cft,quodidctpaffcrunt,  quando  patcr    filiae,&  matriinoniopcrobitum  viri  fo- * 

rcpudiauit  Icgatum,vt  apudgcacrura  lutoreftitucndaeftcidero,tionpacri,noc 

hzrcdem  rcnuneret  onus  doundi  tilia .  remaaetpenesiMBredes  macid*  per  tei- 

ScdCampeQiustrt^.ieiotepart.i.q.KK  Xuaiinl.vHiea§.fr«ee^  C.iereivxtr. 

U.X.ver$.qitoi OMtem  dixi  Coaflancius  Ro-  a6l.,&  ttil.auus  -jp.  ff.ie  iter.dut  ,& l.z.  p^^L'' 
^i€doteq.io.n.7.,&fi.'vhiuintiu  fmfotrisj  coatx^ 

mrepudiatione  lcgati  dotemfiaiQiiej  ht.itairiiii.,  BmiitTftiitmis de dttepart.  fjti  ^0$ 

Dtoscon- juiis  conftitui  profcaitiam,  quatenus  6. prittil. ^j.jVhaniituudelMcro iotis ^lof.  adi\mti- 

ius liflgacin  ea hn>othcfi  lcgacum  txa-  1 1 . ».  j.  injiB.tCamHlMtBereUiis in/imma  tia pleno 

^q,,^  ditamefleKurif6eI»reainnnnpere&>  deeif.  tom.s.tit.^.uiim,  197., niomiude  i^r^.r^- 

l'.iteriie-  «lc™  translatum  in  maritum  filu^  pro  ohitg.it^.pm.z.Ub.  ^.q.^.n.^.,CaJlrus  "j^JIJi 

leditafc   ipfius  dote  i  hocquc  dcducunt  cx  d.  l,  _  Talausde iit{ljiifp.p.puna.x.n.i6.,^lxcct  * 

xenunti.v  prefeSktiaff.ieiitre iotinm  inprincip.,ihi '  alia  bona  fiUorum  fanulias  aduentitia  1 

iiCTit,fei^  dicitur,quod  dosHc  prof^^ttia  ,  ouan-  antiquitusdciurcdi^cftorumplcnoiu-  | 

W"^*  do  proficifcitur  a  Patrc  de  bonis,velfaBti  re  acquirerecur patri ,  tain  quoad  pro- 

«Mif;  dencgariautemnonpotcft,  qvin  priclatem,quamquoadvfumfjruccum,  >. 

ilia  dos  fjt  proftaa  cx  fulo  Patris  pcr  vcrtcxtumtHl.placetff.ieacamr.ha-ei.,^^^^  •  j 

iUam  rcnunttacioncm .  Quid  um  circa  hc  de  iure  Codicis  iUa  dK^poiitio  fauore  ^qqqi^ 

Iwie capdudaKiulD i  Arbitror  abfoiuc^  filiorum  fit  modcrau  pcr  cexcum  ra  ' 

^awniUam  nrtnffleptp^aitiaiu  9  io^  fedfiititp  &  LeMmtfmetCMb<m.qua  1 

■    .  II 
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2^4  ContradusXVI. 


lA. ,  adeottc  modo  propriccas  fpcAet  ad 
eolclcmfilio.>,'&  ibluni  vrubfruitus  pcrti- 
.  neacaci  facrein dos  tauica  aducocicia 
«x^ieciali  fauore  niipciantfl»>-^aiici» 
^IHCUs  plcuo  iiirc  fpecUbac  ad  Hlia^  , 
i^bu6CoaUuuuett«  ncc  modoaUquid 
inrca  iplam  innoaatitm  e^Ttplen^no- 

laiU  Bu!u,fi  ."^1  ,.•//,,(  (/r  itorc  l>  :rt.6.pTiu:l, 
2^.fcr  totmUflQMUieSmdti^cius  Bojjius  traci. 
Sedotee.^.  tnam.pj.tk»  vcro  protctticia 
licet  non  dicatur  clic  in  bonis  Patris, 
prouclacc  doceiu  Muntnn  dc  tactt.,  & 
imAigiecMieiuiMibmtib.i%itit,S.jm.  t^.., 
lojmes.  ingclus  Boljiindcdotcc.x,  m.  117. 
per  lcxtumHJi,/ii(UMi  tj.  dvcoU.it. ,  atu- 
mcn  diifoluto  inatriinonio  pcr  obicam 

14  m.irtci  rci;ci-C!tur  .i<i  Firr.in  i.J  uu  jj. 
IJospro-  ff.jQiut.>iuti-i>,ioi}.iii4:,j.,  Jlu  (f!i.:Mius  C.de 

^nlt'^'  b'  "^*  »,  ^"^^  ^*"*'  P'"''^'  '  •  '^^^^'  » 

o  1-  hayh:ii'.ri>  c  !'.7o'ii.titi»>.j..,l{>)r.tliamjna 

nti  rciicr  "'■'■'J- ^ '  5  ■  '      ) •       iiir-up>)i>ium ,  t  jp/- 
Kitur  ad        deeif.i-j6.  mtm,  1 1 .  ixr/'.  fro  cwutm-u 
pAcrem  .  p<»-fc ;  qui  taracn  Pater  tenetureandem 
coaici  u  uc  Lidciunli«pcofeciidj$nup- 
tijs,  rttbrteveliteafdem  concrahcrc  d. 

1 5  4«^.,  /£•<<  qHmtasC.dcreivxor,  .tii.,fon- 
Tenrttir  taneUtdc  paS,  mpt. tom. x. ci.:Hf.  5  .^io/.S. 
rimen  1  .«.'(/«^i . ,  i'.;/;  1  dc  j!nij.i>-i:.-:x' 
lcruu'-^  p3fr/^.p*-M.c.4.  d««/';.oi.  .idSj.,  Stc- 
eandcrn  F^'*"'*  Gritimnt  Hilccpc.for.  tom.%.  r .88x. 
pro  fe-  nnm.x.\  ficatlio  ti.:  iuiiurmrjdi  duic  pro- 
cundia  fcituia  elUomajun^-Patn ,  6c  liii*  pcr 
tmpcijs ,  textum  i»  /. $.  fwoif ,  /»  p*!»-'*  f.fiiut. 

m.itrii,:.  ,  iJ.z/</«j  Islfjui-Hiis  dc  dote  p.xrt.6. 

I  <J     X I . ,  cr  / 1  //^ . ,  trmeifeta  MiUams  de  ritu 

A(flio  de  ;!:jp:./;l;.i.  /.54.«''fn.5.  >  quam  a^f^ioncm 
dotepio'  itico iurav.oiUuuciu  lcccruiu,  vt  vtnut- 
f  inucmnitaciconfulerciu ,  i\itri  ici 

mim^sPi  ^'^"^'^j'^'"''"  '-^^"'•^  [M-upriC  riii.c ,  Ja.cciilam 
tri  &fi,  cxi^crcL,cxtuaiUincu;,6:  Paicrpolicd, 
tiar',  '  tcncictur  iccrum  dourcjiihccnc  cx  si%- 
u.no.ri  propria  cllcc  Patris,  Patcr  acci- 
pcic: ,  &  ajuiunKrct ,  quam  rationein 
liCLi.  1  cpL-'.>bct  Vcinis  liarooft  in  i.i.§.qnod 
fi  awff/.jz.,  & [eqq.j.foiMt.  nuurtmn.^ix 
quod  hac  racioae  adio  dci>erec  cfl^ 
coin.iuinii  Pairi,vSi  iuuc,  qu.iiuluhxc 
eilet  emaucjpau  >  cum  poiict  i^acer  iu- 
beflc  periculoicerum  docandi,  fi  iiiia  il- 
Jam  «oalJincrct ;  cxaia  partc  ,  li  actia 
ibli  Pjiii  c<.i.Kcdcrctur,aon  citprcciu- 
mendum,  quod  lilamncconruropturus 
luin  .H  icau)  atleclu  paccri'.o  crga  iili.), 
quo  inaiOi  nonpr3;iumiLur,tuai  cx  ouc- 
jre>quod  ipii  incumberec  iccruindocan* 
di}  nihilotninus  communKcr  UD.can- 
deffladmittunc,nec  rcmouctitur  acom- 
muni  fcnru  cx  eo ,  quodctiaiu  infiliaJ 
ein.inci,\rt.i po  lu  t\i:cfi"ubcHcpcriculo 
^  ,     ucr um  4ouiidi , ciuu  ucc  ipli ,  acc  lura 

-^,.  im.i^^lj^  .i|i>nj-iiu. 


in  iiiia  emancipata .  Hoe  auiea  zBuSi 
(juaB  coiuinuiiis  cll  tjui  Pacrv^  17 
Mis,eil[Krronalts«noaiimpliem»iea'  AAio 
4iBictm)mgaieralBad<lbinii,fiueda-  ift.i,qiir 
Um  inpecunia,fiucincorporibuscoaii-  eil  t-oii- 
llcntcm ,  vtaduertunc  Vetriu  B»i>ofa  m  m'""'^  ''^ 
l.x.  f.  quod  fi  Tatris  verf.,  -^ikprejpon'     •  ^-^- 
dctidiim  ,  &  vcrf.  cx  quibus  ff.foiut.  nurri-  J^J^ 
t»OH.,loMmes.Ai%eLus  Bo^s  trMl.iedote  ^ 
c.|.iMiMi.i5o.,pociiIimumcnmaftkHca« 
lis  fupponat  dominium  ,  quod  ncquic 
eilcin  Patrc  ^uoad  dotcm  proio^itum 
filiK,vndedooent  BddusT^lbitd^ku 
pirt.H.  priiiii.fi.tm»: .  8 . ,  C.mpq^iiisfart,  J. 
4.7^.,  quod  ibia  iiiu cx  propria  perfiina  ^ 
halxac  adtionem  dotis  rcalem ,  feu  rd  '  .-.q 
vcndic.Kionem,qu.iinuii  P.icre  prcfcntc 
iiJaiu  cxcrccrc  non  vaicat ,  vt  nout  Tc-  ' 
trasSarbgfit  d.  Ia,  mkm.  vj.ff.fdia.mitrk-  . 
?«(>?;.,<]  u od  c  t  ia  m  co !  1  ig  1 1 u  r  ^'.v  /.  filius  fd- 
miii.is  6.  iii pninip.jf.de procM  Jt . ,a.b{ct\- 
tc  tamen  Facrc  poccll  ablbJucC  agcrc  'j')^ 
lilia  actione  reali  nulia  prasltita  promif- 
iioncJ  dc  raco  rcfpeftu  ipfius  Patrispcr  jg 
tcxtum  in  l.ftlwgiHs  §.fi».!f.  dc  iudia}s.  > 
Hxc  adtio  peribna lis,quaE  com m u n di-  e.t.^ein 
citur  Patri,  &  txli«c,ialis  noncll ,  vc  pro  ..^^tio ,  Sc 
partc  compctatPatri,  Sipropartc  iilis,  quomo- 
lcd  vnaA  cadcm  cll ,  quss  vtnquepro  io . 
totocompetit  infolidum ;  Dixi  vna,  & 
.-.:..''(  )« ,  (|u:j  noniuiu  dua:actioncs ,  cu- 
iuimodi  iiaiu  liix ,  quo;  conlurgunc  cx 
iniuria  v.g.       iilio ,  quse  mulcipli- 
c.incurcx  multiplicationc  pcrfonarum, 
quai  aiiicitcadcmuuuria,icd  \  ua  prop- 
ter  rcin,qua:  iilia:  dcbctur  GiofainlA.§, 

qnod  li  'P.irr!S  ,;,'/.'.';/.;?/;  ff".  fiiiit.  >na- 
tnn!.,  iiUi.Hii  ^  ■ii.^cius  iijjjius  ir4..t.  dcdote 

c.^.iuiiii.  I  ji. ;  ncc cfiiiia repugiunaa» 
quod  cadc  actio  rcperiatur apud  duos, 
qu^  cil  vt  doininiumapud  duo»  rK,aam, 
vt  iiabctur/»  /.//  isqni  if.ff.  deeiiiigat., 
C-  .iHion.  non  cil  inconueniens ,  quod 
vna  ,  6:  cadcnircspcrfonalitcrficduo- 
buidcbua,  quia  pcrcocuriuniplurium 
dcbicum  uon  minuitur,  fcd  qui  prxue- 
nit,praetcrtur.  Hac  atlionepcrronaliita 
dcbcnt  vti  Paccr  ,  iic  liiia,  vci^atcr  non 
agat  iine  coni<:nlu  nixa: ,  nec  i^ia  iiae 
confenfu  Patris , 

.Sccundo  tUfcrimcn  intciccdit  in  co, 
quod  Paicr  in  docc  aducnutu  iioncft  19 
legitrmusadminifhatoii-Ui^Aatfw?^^ 

uciius  drdotcpjrt.6.  prinilcg.  ^^4.  ,  CT  j(5.,  jP^jjl 
MiHttcadetiuit„&ambig.  conucnt.itlf.il. 
tit,^.  nn.l^  Jaams  >Aagelus  Bofftus  traS.  jj.^^  nojl 
de  dtrec.JMHmfSf^.,  quod  colli^uur  e.xl.  ^.1, \i.a-ti. 
i.  (^.  debonis^ft^tt. ,  nam  licet  Patcr  mus^- 
quoad^iabonaMuemicia  dliorumra-  mi^fitK'. 
tionc  vfui.fr"i.'tus.c-]ucm  iniplis  gaudct,  tor. 
habcac  coruiiaciu  adininUirauuucni-<« 


per 
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De  Dote  rPrsnot.XXVII.  zgy 

' '    per  fuperius  allcsata  noo  habcat  vfum-   |bluco  matrimonio « eadem  filia  tam 
siidtom,nccliaDerepocdfladmmi^  ttireantiquodjgeftorum,quamdenouo 

tionera;  vndc  filiafamilias  c^uoadll»C    Codicis,  &  authcnticorumhabct  hacrc;-   jn  doerf 
booa  poceft  venirc  in  iudicium  fiiie>   dcmabiAteAatopcrtcxtumi»/.««Mf  4.0.  adiienci. 
20    coMRenAifMtris^proutprobat  BdUasTi»-  f.  deitr.dot. ,  hames  Jkfehehu  ie  tfgit.  efa  fiUa^^ 
uelUu  traH.  de  dote  fart.  p.  prittil.  8.  pcr    nupt.  lib.  4.  nu.  1 1 .  verf.  vndc  .ipparct,Bal-  habec  har 
iaiiias     texcumi»l.GayMsiufin.ff.folut.matrim.,    dus^oueUMsdedotepart.H.priiui.io.n,i. i  "|[?'^ 

Juoad    irbi  didtnr)  quod  filianmiliai  £iiiOfe   indote autemproRflitia ,  non  itare»re 
^bona  nuptiarum  in  dote  aduentitia  habeat    habctCnid  fueritconfolidatain  candem 
poteft  ve  a^lioncm,  quod  vtiquc  intclligendum    filiam,  quatcnus  Patcr  conftitucns  ei-  j- 
njre  in«^  cfteffeftualitcr,&quoadplcnumexer-  demdotcmftipulatusfueritcandcmfo- 
iine  con-  ^itium  ^jrf. /.  i.$j&<ccx/<Tiu/f.^/K9£/<'/«//^i    luto  matnmonio  pcr  obitum  viri  dcbc-  ^.^^ 
'  fenfgfa"       quod  nonfolum  vcrificaturdciurc    re  reddieidcra  fiiiie)  cum  tunc  dcbcat  nrofrftjj 
nit.       nouo  Codicis  pcr  AMrib.  fMrf/ofivmC.  (f«    rcnoanerePatris,&nullomodo  tranfire 
■■  ;         coZ/4f . ,  fcd  etiam  dc  iure  veteri digcfto-    ad  haercdem  dcfccndcntcm .  Alia  difcri- 
rumpcrtextumint/.i.Ca^fM /fl^ff.j^./o.    muu  procelTu  qusiUonum  cxamuu- 
/«r.marriiMM«,quodetiamprc)ban  po*  buntur. 
'  tcftexeo,quodfiliafamiliasdrcama-  Hisncpronotitiaexplicatis^,quie 
I         '•  trimoniumnabcaturpromatrefamilias    veniunc  ez  profcfso  fub  hoc  ciculo dif- 
&  pocclleilciniudicio  fincconfcnfuPa-   cutienda,crunt,primo,an,  fi  Paterdo^ 
cris,  ficuti circaalia  /jpiritualiapcr  tcx-   tansfiliam  exprc&^  dicac fedotarc»tam 
SI    tumnir./friirjaMMidlrnNf/Vif/^etiamad-  debonisfuis,quamdeboniseinl<iemL« 
.  Etiam-j  ucrrusipfuraPatrcmpcr  tcxtum /nf.no»    filia;,intcIligaturtalisdosprofe<aitia,aa  ^ 
•*duerlus  ei/ no^/fi/f^^w^., adeoqucctiamcirca  aduenticia,&quid,liproceftetur,^uod 
iFtfieni .  dotem^iue^deappcndicijs  matrimo-   dotem  oonilituic  computaco  omm  eo» 
'  "        ni;.  Scdha:cratio ,  cui  plurimumfidic  quoddcbcturipnfiliedcbonispaternis, 

BdiittTioHeUus  traQ.de dote  part.p.pri-   &nuternb,an  fitdos  profi3&itia,aaad-  j 
•«it,S.w.i.nMOvjderiiioavaldeaficax  iientitia,&antuncpoucfiliapoiliiiOF- 
cft  ;  tum  quia  hac  ratione  poiTet  aequ^   tcm  Patris  petcre  bona  materna  vltra 
■  venire  in  ludicio  filiafamiliaspro  doce   dotcm.  Sccund6,  andosabexcraneorc-  . 

Sroft'<aitia,  cura  hax ctiam  fit de appciv-    li^fci  mulieri ,  dum  adhuc  cft  fub pote- 
ici/s  matrimonij,  tumquia  oon  ita  ve-   Oatc  Patris,proea  maricanda  ficprofcc-  Jrxien- 
rumcft,vtfupponicur,quodcau(adotts   titia,an  aduentitia .  Tcrti6,  an,  fidos  tcmcuu^ 
•  '.      .tanquam  appciKiiLiuMi  inacrimonij  il-    conftituta  fuerit  ab  auo  patcrno  ucpd  " 
^uacurnaturaffi,tiiaTum,  &  coiiduionai   cx  filio  computanda  fit  w  ic^icimamu 
ciafdem  iBacriiiionij.Ez.ooiHlitionc  igi-   ipfius  fili;,vel  in  legitimam  nepds  in  bo- 
Cur  docis  aducntitix  ,  vttalis  eftjfcqui-    nis  patrisfibi  dcbitam  .Quarto,  an  do- 
■.tur,  vt,fidosrclicU  fitmulieriaMatrCy   oatum  ,  vel  rcliiflum  fimplicitcr  nepct 
•vel  aiiapeffi>iia,poiiiccaclcmimilier.fie  finc  vUa  exprcifione  ab  auo  patemo 
'*   "      fulaagerc,&nonpoiruPatcr  agcrctan-    prcrumatur  (Jatumaducntitiura,vtpotc 
quam  lcgitimus  admmilirator  iiijx,  fed    coiucmplatione  eiufdcm  neptis,&  quid^ 
adfumrocmipoffit»  neo^iiliaaperfo-   fidatumficcum  expi-dfionc  docis,  vel 
na,&  fic  cumcautiaaeiaci^&nooalitcr   alteriuscaufx ,  ad  quam  filius  teneba. 
per  tcxtum  inl.Hamfdm$.f».f,depro-    turAquidpr.-cfumcndum  fitin  dubioj 
€iir.f&int.u§.fi».f.f9i.mitrimon.Clof.  anfitdacum,vclrclidumgratianeptu» 
int.i.C-ftpfi^^ftnitVeliUiomodo.lndotc  anvcr6gratLafiii;.Qiiint^an,fidosab 
Non  fic  vero  profedtitia  Pater  eft  diffolueo  ma»  auia  patcrna  fucrit  coaftinica  nepci  c% 
'"o^*^  trimonio  pcr  obitum  marici  lcgicimus   filio ,  velcidemrcli^aprasfumenda  fie 
|ro£iai-  adminiftcacor  ,am  dntipfa  dcbcat  ad  rcli^  oooicinplarinnc  fili^» adeoqiieji 
-^*      iprumdetienue>per«i9qii»fuprapro-  profeftitia,aa  vcri^conieiiipiatioaecigfi 
b  1  u iinu^ ,  ncc  filia  poteftagerc m  iudi-    dem  neptis,  &  per  confcquens aduenti- 
cio fme confenfu Patris pcr luperius al«   ua,&quid,firciidia fueritabauoxvel 
lcgata,&probata;  hocq;  ezprefii ettin-  auiamatenia,&quid,fiaFitruo.Sex- 
Quur cx l.Ttti.x    .ff.foiut.mMrtm.  auth.,    to,  an,&quandopraefumipofsit,  quotl 
^ed  auamus  c.  de  rei  vxor.  att.  ^&i.  qma   cjurancus,quj  docem  mulieri  conftjcuit» 
verimb.de4tfmUitatedotis,&l.fifiekie  candemd0oarit,^uandonoacftftipu- 
pro  fiUsveifjpitd.fi  febmfaeieutejf.fn   latus  fibi  rcddi  foluto  matrimonioper 
focio .  .    obitum  viri,vcialiaquacijnq.ratjonc, 

Terti6  difcriracn  intercedit  ia  «o»  Septim6,an,  &qiiaiidocxtraiieusdo« 
quodindotc  aducniitiaconllitutafili»  tansmulicrcmpoifitftipulari,vtdcfijn- 
ainatrc,  vci  abaiio«xtranco,quando  ^ffiuljcrcdosdcbeacadfc,vdadfuo(i 
«naftinifnii i¥w  rft  ftipulaiui iihiyc^  Jpmfatcacxibvcl^uodiciBaii^tpe} 
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nes hsercdes  mariti ,  vcl quod przmo-  tur prodi(iun£%iuaineorcnru,quod,& 

ricntc  marito  dos  rcddi  dcbcat  Patri  bonaPatrisnonrufficercnt,tuncroium> 

mulicris,  vcl  quodfolutomatrinaonio  modo  intclligatur  Patcr  conftiiuiffcLj, 

pcrobitumviri  dcbcat  ad  fc  rcuertifinc  promifsiffc,vcl  dcdiffccxbonis  ciufdcm 

onerevlteriuseandcmmulicremdoun'  lilisinillapartc  ,  quaecft  fupra  bona-t 

di.0ftau6,an cxtraneus  douns,  auiin  Patris,&nonaliter,quodcxprcfsccol- 

conftitutionc  dotis  non  cft  ftipulatus  ligiturexeodenucx^u  inl.fin.C.dedotis 

dotem  fibi  reftitui ,  poflii  cx  intcruallo  promijjione  -ibi-  Tmu  fnfuidempemtia  ino- 

pacifci ,  vt  eadcm  fibi  rcftituatur  ,  &  pia  tcntuseji,  exiUisviderinbHs  dotemefk 

3uid  de  Patrc  in  hac  hypothcfi  fcntien-  datam,(pM  ad  jiiias  fertinent,  fi  veri& ipfe 

um  fit .  Alia  adhane  materiampcrti*  fMbfiantiam  idoncam  pcffidet ,  tn  hoc  e^u 

ncntia  difcuticntur  in  fcqucnti  prxno-  tiMaft  de  fuo  patrimoniodotcmdediffe  inteU 

tione  .  tigatur  . 
24^     AssERTio  I.  SiPatcr  in  dotation^  £iquibusfacilcdcducipotcft,quod 

Patcr  ca-  fiUx  dixcrit  cxprcfsc,  quod  eara  dotcm,  in  controuerfia ,  an  ex  bonis  folum  Pa-     j  ^ 

ftittiens  quam  conftituit ,  fcu  promifit  cidem_.  tris  fucrit  filiac  dos  conftituu  ,  an  vcro  jndublo' 

filiat'"  fi  »'i*>conftituat,  vcl  promittat  tam  dc  ctiam  cx  bonis  filiae  ftantcpotiflimunx-.  an  dot' 

diwt  co- '^"'*'^^'^>*1"^"*^^  ^^"'^'P''"^  ^*'*»'""  l*>itris  dcclarationc  ,  quod  cx  bonis  conftitu- 

ilituere   tclligitur  illa  doscffefimplicitcrprofcc-  vtriufqucconftiiucrit^rcsdirimcndafit  ta  fic  « 

ex  bonis  titia BildMs7{oncUus  de  dotcpjrt.6, priuil.  attcnuqualiutc ,  & quantiutc  patri-  bomsP»' 

^T^Ti\5,  6.yio3nnesBofcbeiHsde  lcgit.  nupt.lib.^.  monij  Patrisin  ordinc  ad  dotcm  afsi-  "^**^^ 

^         Hum.z^.^Soctnusinl.i.ff.folut.matrimon.  gnauraj&congrucdcbitamcidcmfili^;  finiul  ex 

^^1^'^'^^  »>m.j6.  fCabrielconf.i^d.tiu.ii .yVafcha-  fictcnimbona  Patrisfintidoneaproilla  bonij  fi- 

conftitue     '^'  patria  potejl .  part.  z,  c.6.  num.^,  ,  cxcifdcmbonispatcrnisintcUigendacft  |ix,  quo- 

te  dotem  ^3nnes  jlngelus  Boffius  troBM  dote  c.  3,  folummodo  conftituu ,  fi  vero  non  fint  modo  di 

profedlu  num.i^.  talia.intclligendacft  in co,  in  quo bona  p"^^^ 

wun .       Hoc  cxprcfsi  coUigitur  ex  l.  fin.  C.it  Patrisnon  lunt  idonca  conftituta  cxbo-  ^ 

dotistrom:(fiQnef  quamlcgcm  affcrit  Bal-  nis  filis;  in  quo  vltimo  fcnfu  illa  dos 

diis  ibid.  cfsc lcgcm  fiagularem  ,  &  vni-  partim  clfet  profcdUtia ,  prout  prouenit 

cara,&  vnamdcquinquaginu  dccifio-  exbonisPatris,partimaaucntitia,i)rout 

nibus  luftinianijvbi  idcm  luftinianus,  proucnitcx  bonisfilix,  in  quonullacft: 

cum  dotiscafus  propofucritjalterum^,  di(TvCuItas,proutcolligitur^4:i/./.^w.^. 

quo  Patcr  conftituit ,  fcu  dcdit  dotcm  de  dotis  promiffione  . 

hlijefinccxprcfsioncexcuiuspatrimo-       Maiordifficultas  in  hoc  vidctur  effe,  Itf 

nio  fcilicct,  an  filix ,  &  proprio  dcdcrit,  guando  Pater  dotcm  fili«  conftitucns,  Sent&ia 

altcrum,quocxprcrscdixitfedarecxbo-  fcu  promittcns  dcclarat  fcconftitucre_j  docem 

,  nispropnjs,&miK,exprefst:rdPondit  tamcx  bonis  propnjs,  quam  ex  bonis  dotemef 

tctu  in  P«  ^^'^  vcTb.\.rr>:imrj!te  igitmr  dubitatio-  ciuiacm  hUx  ,  &  ipfa  pra:fcns  annuit,  '«  P*[- 

tentum  '  «wj  ccrto  fini  t.adcntcs  fMcimiu,finu  dem,  ncccontradicit,fcd  potiusaffcnlum  pr?-  ""JJ^^J 

'  //  nihil  addendum  cxiflimauerit  ,fed  fimpli'  ftat,an  tuncintclligaturctiamdoscon-  * 

tithr ,  vel  ante  mptiat  douattonem  dederit,  ItitUta  principalitcr  (olum  cx  bonis  Pa-  profeii. 

veipromifcru  exfuaiibfralitiitc^hocfecifiC  iris  ,  &  tantum  in  fubfidium  cx  bonis  tMnu, 

intelli^i,dcbtto  in  fuJ  fi'ira  rcmanciitc  ,  &  ciufdcm  filia:  f  CrauctU  conf.i^jtum.6. ,  Witndo 

rationem  immcdiatc  lubdit;  Ji^nenim  Camprggius  de  dotc  part.  1 .  q.\6.,&  alt] 

Ifgrs incognitx  funt ^ibuscautume/l,omni-  cxiftimant  in  hachypothcfi  aequ^pri-  jonjtltue 

tio  pjtcrnum  effe  o^cittm  dotcm  ,  vel  ante  mo ,  &  principalitcr  cum  bonis  Pairis  j^fjj  bo- 

niiptias  donationem  pro  fua  dareprogcnie  .  venire  in  dotcm  bona  ciufdcm  filiae,fic-  ni$  pro- 

^icquc  obcllc  potcft  illa  dcclaratio,  quc  dotcm  illam  cffc  partim  profcfti-  prijs, 

quam  pr«mifit  Patcr  ipfc,ncmpefcda-  tiara,  &£partira  aduentitiamco,  quia_-  oonii  Ij- 

jg ,  &  conftitucrc  tam  cx  bonis  proprijs,  rationc  confenfus  praeftiti  ab  cadcm  fi-  |'*' 

quam  cxbonisciufdcm  Hlia:,quc  dccla-  lia  bona  ipfius  xquc  obligcntur ,  Con-  {-fnjljon 

ratio  fccundum  propriam  vcrborum  trarium  tamen,&  congrucntiusdoccnt  co^jadi- 

formam  inuoluit,quoddospro  mcdic-  loannes  Bofcheiusde  lcgit.iu4pt.lib.<).n.i^,,  ^n. 

tatc  fitconftituuexbonis  Pacris,&pro  ^lciatHS inl.i .ff.f9iut.matrimon.nu.']z.,& 
Inftanti*  mcdietalc  cxbonisfilia;  pcr  tcxtum  inl.    ibiSocinusnu.)6.,  Cabriclconf.i^6.  n.ii., 
P'^"P°''"  rcos  §.  ciim  int.tbulistf.de  duobnsrcis,&  in     loemnes  .Angclus  Boffius  trail.  de  dote  f.  4.  27 
foiuta     '«^ •'"•/'  piiircsvna  fenteHtia.l<ion,tn(\uzm    nu.64.  Ratio  cx  codcducitur,quiacon-  Sentfta 
obcffcpotcft,quiavibcnc  notantBa/<f«i    fealus  filiae  intelligcndus  cft,  vt  confor-  aHerem 
J^uelUis  de  dotc  part.6.priuiicg,6,,  &    mctur  promifsioni,fcuconftitutioniPa-  '^'^^ 
loMCs  .Angelus  Boffius  trafl,  de  dote  c.       tris,aqua  dcbct  rccipcre  intcrprcutio- 

i j .  verf.  ft  P<irer,illa  particula  tam    ncm  arg.l.  cum  pmuipalis  ff.  dc  reg.  iur. ,  ^^^^jf 
tr  qtiim ,  fcu  &  lauorc  mulieris accipi-    crgo,cuiii conftiiutio,  fcu  Patris  promil- 

iiu 
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intdligidebeat  pcr  teicuin  Mi.^. 
t.iedotis  promifsionc  principalitirdCLj 

,  bonis  propriji ,  &  non  nifi  infubfidium 
'      ,  oe  boaisciu^don  fiiiae  j  ctiam  taiuccn- 
ftadw«l^«MABfiuciar<lcmffliaB.  Ad« 

dtf  qnodconrcnfus  filix  in  h.ic  hypo< 
thlfina*BiSBriimitur  omnino  liber ,  & 
^tliittifMqMnn  rupponatur  prscftitua 

ex  ruborc  ,  &  patcrnH  irrcucrcntia,ra- 
tionc  quorum  non  auia  fucrit  rdiflcre. 

Ex  quibus  omnibus  deducere  pote- 
ris ,  quodfilia  habita  illa  dotc  a  Patre 
2  g     poilit  contra  cundein ,  vcl  cius  liJErcdes 
....    .  vcairead  confcqucdum  id,quodaltaB> 
j^S^if  dc  ipfi  dcbctur  ab  codcm  Patrc ,  quod 
jfwpirjTTi  ^jj^jjj  exprcfsccolligitur  ex  d.l.fin.  Cjte 
dttis promijWbi- Dcbuo  infM*fy»a  rema- 
nentey  vbi  cft  fcrmo  de  debito,  qnod  Pa- 
ter  antc  docis  conftitucionan  hafaebat 
crga  tiliam  . 

AssKRTio  II.  Si  Pacer  incoaftttntk»- 
he  dotis ,  ieu  pramtifione  eia(<lem  pro 
2p      fii<a  c  .\[>i  c:  5>.  pi  uLci  icui  r.c.iiidein  confti- 
Si  Pater  '^^''^  *     promittcrc  cam  cx  bonis  pa^ 
protefta-  ternis,quiHBeKni)iternis,&proomdi 
tiirfeco-  co,  quod  potcft  compcccrc  ipfitilia:cx 
flituere    bonis  vcriufqucjprobabiiius  crt  ,  quod 
dotcny  bona  matoma  non  vcnianc  princijxili- 
filix  tara  j^j.  ^      tantum  in  defcilum  ^Antonius 
patetnis  conflit.Sabaudix  tie.dcalienat.  bon. 

quiinffla  fHincr.,&  m1dier.glofz.n11.14..,  .AntoniHs 
CerQis,  Faberlib.^.Cod,tit,6,defin.y.,  FontanclU 
■Mtema  de  fa^. mtptial. t9m.%.  elauf.^  .gloj.  i .  part. 
ventunc  ^  fjuni.  1 1.,  Itames  BoicheiHs  de  le^it.impt. 
eanmm   f;^  j  ^ 


in  fubn. 


nMm,%6. 1  Baldus  ^ffueUus  de  dote 
part'.6.  primlj6,jCampeggius  de  dotepan,*. 
il.i6.,MoUnadeit^.f&imetrti&,%,4^f. 

Ratio  deducitur  ex  ijs ,  qux  habcn> 
tur  in  d.  l.  fin.  (  .dedotis  pronnf.,vbi  aftcr- 
tur  ratio  dccifionis  -ibi-  '>{c^ue  enim  lc- 
fft  kmgmt£  fitiU,quihuscautum  efi  omks» 
fiiermm  efje  cgicittmdotem ,  vel  ante  nup- 
tiasdmationtmfrofua  darcprogeme ,  crgo 
perprius^&principaliccr  dcbcnt  indo- 
temvcnirebonapatcrna,  6cmaterna-« 
non  nifi  in  defeftum,  &  iubljdium,cum 
exofficiopatcrno  pcrprius  cciitaturPa- 
ter ,  &  (olum  matcr  pcr  pofterius  pcr 
ea,  quaB  late  probabinu»  in  rttbfcquen- 
^^,   tibus.  ^ 
Difpr^i-     Neque  hic  arbitraodum  cft  ,  quod 
Tde  d  <i^poRtmM,l.fh.CjdedotUfrmmf.itmh 
tis  pro-  t^tur  folummodo  prxrumptioni  cx  vo- 
mif.  non  iuntaccPatrb,  quatcnus  pFadumatur 
fiinditur  ipfc  Patervelleexfuisbonisdotemooii- 
in  fola_  ftituerc ,  quod  oollici  potcft  cx  ccxtu  io 
F«n»mp  d.  l.fi».  Ibi  ex  fma  l£eraUtatf  boc  feciffe 
uk  pT  "^^-  ^»r^09 libmiiUttiUfie  ttdit  rt- 
tris,  fci  mjncatvcr.i,  vbi  autcm  cxprcis^conftac 
inotficio  dcvoluncatcPatris,  quoddosdataiic 
  —  -frboMipiopnpf quini 


ei  bonis  matemiSf  6f  pro  toco  eo,  ^ood 
cx  bonis  vcriufque  potdl  oompe(ere> 
filia:,ccfl.it  prxfumpcio^quod  pcr  prius 
Paccr  volucrit  coalUmcrede  booift  pii>'  ? 
prijs,  &firitmiiv  Aibfidiande-DM  •  • 
maccrnis.  Non,inquam,arbicrandum 
eft ,  quiajcum  tcxtus  afferat  ratiooeia.» 
difpondonti ,  quss  eft  obligatio  FMri»      '  ^ 
docandi  filiam  esofficio  pacerno,  non.4 
poccil  eadem  difpofitio  praxisc  refi:rri  t 
ad  praBfumptiones  voiuatatis  durdcffl 
Patris ,  fcd  in  ncccffitatem  a  lcge  impofi- 
tam  ratione  eiurdem  pacerni  otBci)  p 
4]U0detiam  videtur  confideraifie  tammn 
^i^elMs  Bojfuis  trati .  de  dote  c.  4.  num.  59, 
Proptcrlioc  cciam  Saidus  TigueUusded^' 
tefartj6.friaUji,  cipn&i  docec  mulcos 
in  przfentitemporetncautos  Patiesei 
confilio  pcritiorum,  &  ex  impericiata- 
bcllionumrenianercdclufosjdumin  in- 
Arumento  dotis  appooere  faciunt  illam 
claufulam  .  Quam  intm  promtftt  di0M 
Tatcr  comput.uo  in  e.i  omnt  eo,  (juod  dchcrc- 
tw  iffi  §U4t  {am  de  bmus  matcnus  ,  quam 
matendt,  luun  hoe  non  obftance  poieriK 
ipfa  filia  poft  mortcra  Patris  ^w:tecc  bo- 
namatcrna  vltraotcumdoccm  promif- 
(improb;indo  fuifle  inbonis  paccrnis 
tot ,  quotiuAoere  pottrant  pro  difta. 
dote . 

Adco  vcraenfliBO ,  qos  diaa  funt» 
n  amplianda  iim  primoetiam  (i  Pater    ^  I 
in  conititutionc  doiis  diceret  ilJara  do-  m»lnfH 
tein  clle  dc  bonis  matrjs,  &  dc  bonispa  ^,^^^' 
ternis,prsmiilis  in  ordiue  boois  maicr-  ^ 
nts,  namnoneftattendendtiscftonio  nisl'.itnf 
litcr>-E, fcd  nrdorationisBrfWitf  M»  d.l.fiu.  princip^* 
wtm.  i .  ad fincm  Cje  dotis  promif. ,  Sociuus  I . :  c  r  , 
Jimimktl.i,mm,^ij.^^.f.fidm.ma  ^i^niuis 
trimon.,TepfmBarbofa  adcandeml.i.piq^  ' 
^.nuni.i^.,Mmuadetactt.,  &  amlm. 
«MHM(.  U\>.  IX.  «ir.ijy.aMi.a^.firi/I  &  xeric  fe^ 
quamuis.  Ratio  autcm  cxigit,  vt  perilhmc&* 
prius,&principalitcr  Pater  tcneatur,ac  it.cuere^ 
non  nifi  in  dete^mmatcr .  Sccundo, 
etiam  fi  illa  dos  a  Patrc  confticuca  cum  '"^^'^"^ 
dcclarationc  cam  pro  bonis  patemis ,  p,L^i? 
quammaccmiselTetexcefliua,  dummo-  r^^F» 
do£iGuitates  paiarts  fint  ru£cica|cs  ad 
fbfflittanpcodbceprQnulEim,6e&lu&^  j2 
tur  legirima  alijs  filijs  dcbita  ,  prout  £fi^^  0. 
videcur  innncre  Jommet  ,4t^eUu  &0us  ,iu  dos. 
traSjk4ott<4.ftrwwtum4»d.i.fia.Cje  effetcx^ ' 
■dotit  fromiffme. Sed  circa  illam  parcicu-  cefOua. 
km  limicatiuam  dmmnod»  falaetnt  Ugi- 
tkm  ttiitfUift  irhiN,  nnrinia  eatdcatur 
lisinterDD  ,  anrcucra,quandoconfti- 
tuta  illa  dote  no  fuperciscnt  tot  bona,  ^?!"*** 
quocfuiSccrcntad  aliorumfiliorumlc- 
gitimam  adhuc  incclligcnda  fit  dos  f,,T,,,.^j^'l 
coafttcuu  cx  bonis  dumtaxat  patcrxus,  /ijijsde. 
aaycrtfeiu— wdoineaqtianritaieiitia. 
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fccunduinqttam  non  l.rditur  lcgitiroa 
aliui uinfiliorum, 6il  in rcUquode bonis 
maternis^feu  etufdan  filiae  i  £t  quidcm 
3  4    Mafcardui  de  frobat.  eoml.i  15$.  Niiw.14., 
■  Smtfti»  Bitex,xA  traS.  4e  uon  melioKmi.^liab.c.l  i . 

cir.pm.i.tit4.  nM.}7.,  TofchaUs  dcpatr. 
doscxcef  p«ten.part.xx.6.iuim.S.  aperccfuflincnt 
(iu.-iliedit  «icahypothcfi  prxfumi  dcbcrc  p.u  ccin 
kgitimS  de  bonis  fuisA  P>irccin  dc  booi&  autris* 
«bonun  feu  filise  proniiiurse,cuin  Pater  dotando 
ineapar  vnaiu  hli.vn  ,  aoiipoiiit  Icgitiinx  alio- 
diM ru  't  Aliorum  prxiudicium  mtcrrc ,  po- 
I '      "  tfifimum cum  illa dos fic  conftitnM  fit 

elleexbo  inofEciofa  ,  qu.u  pioptcrca  mortuo  Pa- 
msnuter  trcpotcd  rcuocari.  Ex  aducrfo  tamcn 
9U ,      TetrHs  Btrhofa  inl.i.  part.^  mm.  1 5 1 .  in 
princip.  ,&  num.  \6z.  vcrf.  itcm  dicttur  ff. 
foiut.matrmon. ,  foutaaelia  de  paU.  tmpt. 
cUuif.         i.part.  j.  mmr.  17. ,  «!r  al^ 
tcncntillam  dotationem  fa:tam  a  Pa- 
trc,  q[uamuisexccdcntcm ,  6c  l.cfiuatn^ 
legitimaealiorum  filiorumtcnere ,  licec 
po-.'^L-t  uiDrtuo  Pairc  ,  6i  pcrfca-jr.in:e 
adiiuc  matruuunuj  filix  pcr  aliob  tiliub 
faltemin  cxcefsu  rcuocari,eamq;  racio- 
ncmadducit  Bjrlx^fj  /  u . r;f.,iiui.i  uuili- 
bi  uuurccaucuukcit ,  quod  Patcr  nun 
fpoflic  dare  maiorem  dotem  vni  filiae, 
quamalteri,necdotcDi  cxccfllu.im  vni, 
Ikcc  non  remancant  bona  fuincicnna 
pro  lcgitima  aliorum  hiiorum .  Quid 
35     umcoaciudcndum.'  Ai  ;)irior,dotcmiI- 
Prcfcrtur  lam  tcnerc ,  &  intc    ;i  ^ i tatlitucam  dc 
'*<r.'^"'''^  bo;ii>paccrnis  l()'.;iir..     iir.rinoii  fupcr- 
jntcK   "^"^  toiboiu ,  qua;  luiticcrc  polUnt pro 
abfoiiitt  l^sitiraaalbrum  filiomm ;  mortuota- 
cflrecxbo  menPatrcpofsc  d-n.in  illain  quoad  ex- 
nis  pater  ccisum  ,  <k  m  quaatum  prasiudicat  ci- 
nis.      dcmlcgitimo;  pcr  filiosfeHOcari,  Tara- 
fiusDi      »j<w.i  14.  ffolit.matnm.,  Hie- 
rouywns  oM/rtcL  caitf.  1  $<S-  f^'"  •  ^ '  •  yoi.i., 
^i^/mM  Barhofa  «oUeS.ad  l.fin.  iiHm.io. 
C.icdotis  promif.i  Font.weiUdepjH.mipt. 
clauf$.glof,i.p^t-  3-  '•'"».  15-  l^atio  cx 
16    eo  dedui6icar,quia,c]uouf(];  Patcr  viuii, 
Mortuo  poteftde  tdw»  iuisdifponcrc  pro  libcr- 
t.-imcn_.  uce,gc  poMania  vciUucem  aitcrius  cx 
Vnwi^    tilijs,  fcu  fiUabu$,quam  aliorum  ,  ncc 
quo.id    g^jj  babent  ius  ad  legitiiuam  nifi  poft 
2JlJ|"^  mortcm Patris,  ergo  noneil,cur  iUa  Pa- 
Jg^j     cris  difpofitioin<].  )icm  tilis  nondcbcat 
*  fitbfiilcrej  Ncquc  uicas, ^uod  wi dj.jin. 
Ciedotis  promif.  cxprdsi  afieratur  , 
quod  ,  qu.iiuio  Patcr  clt  laopu  tcntus 
non  intdiigatur  dos  cx  ipiius  ooius  finw 
plicitir  conmcttcaifiadex  nonis  filic.Ibi- 
;        tunc  fiquidcm  penitns  inopia  tentus  cfi  ex  il- 
Us  videri  rebia  dotcm  e^e  datam  ,  ^  ai 
fUias  pertineat  j  paupcr  atttMB  ^Wft 
jyidicitur  ,quandoiuxucommuncm 


congrua  funt  attcnta  perfonarum ,  & 
circunllanuarum  qualitatc ,  vt  nout 
affiiSiu  decifJiS. ,  loamies  jlu^eiitt  Bofiiis 

traS.  de  effeti.  nt.itrim.  part.  i.  de  aliment. 
(Mifi.c.iy.niim.io)^.;  non vidcturau- 
tem  habece  congrua ,  quando  non  ei* 
tant,reu  non  rcmancnc  tot  booa,  quod 
fufficere  poUuu  proaltorum  filiorum.. 
iegitima ,  Contra  enim  impugnabcris» 
quia,cum  textus  dicat ,  fi  pemtus  in^is 
tcMKs  /if,rcfpicic  abfoluum  Patris  ino» 
piam  non  comparatiu^  ad  filiorum  li^- 
g^timam ,  quando  etenim  iura  rcfpi- 
eittat,  &  pondcrant  inopiaminordine 
adcertumcftcduin,  adhoc,  vtnondi- 
cacur  uliSjiulHcit,  quod  iubcac  ^icul^ 
^ces  rufficientesad  itlum  ^ketimarg. 
a!<[h.  dc  fi.leiujhrtbiis$.  fed  ncqitc ,  quod 
ctiamvidccur  inccndirsc  in  re  pr«emi 
textus  ind.  l.  fin.  C.  de  dotit  promif. ,  dilm 
fubdit.  Si  ver6,&ipfe  fubfl.iiu'i.im  bjbrjt 
idoncam  (quod  viiquemtelligcQdum  cll 
ad  dotem  illam)  m^^oc  cafu  quafi  de  fuo 
pjtrtmoKio  dottmdrdtjfc  tntellf^atur  .  lura 
umcn  volucruntctumconfulcrc  filijs 
alijsprofua  legitima^dumcocefserun^ 
quod  moi  tuo  Patrc  dotatoro  pofscnc 
blij  caintiotcm,  quaccnus  ipfts  cUprs- 
iudicialis  iniegitima,reuocare  pcr  tcx- 
tuin  !n!.i"'!cj(^  .dciintffic.  dottb.,&c  ctiam 
conlLancc  codcm  matnmomo  ,  prouc 
doctnt  VatlbudeCaiiro  in  l.vnica  mm. 
If.folttt.matrimon. ,  lofepb  Ludouicus  decif. 
%  1 .  nnm.z6. ,  yrftllutin  addit.  ad  decif.86. 
Mfltdt  ,  iNcquccx  hoc  infcras,  cx  hac 
potdtatc  rcuocandi  argui  itiualidica- 
tem  eiufdem  doiacionis  a  pnncipio  ; 
Non,iiujuain,infcras,  quia  cx  pouftatc 
rcuocaudi  aoa  bcac  intcriur  inualidi- 
tas  dotationis;  vc  vidcrc  eft  in  donatio- 
nibus ,  qux  hunt  lutcr  virum  ,  &:  vxo- 
rcm,  quxquamuis  rcuocabilcs  fiat,non 
funt  tamen  iiullx,vt  bcninotant  Iiuiars 
.,ir,'(_citis  tiofiHstrMi.de  do:c  c.b'.  ^.i.n.ip., 
Sanciyex.  de  matrimoii.  liu.6.  difp.  1 .  nu.  i., 
^Abbatc.fiti.  nnm.}.  de  donat.intnvir.  & 
-uXor.yloamicSlMpitsrub.dedonat.  tntcr  -jir. 
C~  -j-xor.  §.<5p.iw.i.,  Tabienavcrb.dos  q.y. 
nitm. 10., Molma  Itb.  i .de primog.c.lX.nM. 
11. ,  &no$  laccdocuimus  tom.j.  de  ma- 
trimon.fub  tit.^o>iiruilns  XK  de  niatrim.^. 
prtcnot.i.num.^.,  0^4.  perseicumM/. 
fiim  hic  flatHS  ff.  de  donat.  intcr  vir.  & 
vxor.hx  quibusdcduccrepotcris,quod, 
cum  ipfa  docacio  a  Patrc  facta  ccncat, 
quoulque  per  filiminortuo  Pauc  rcup- 
cetur  per  oon(equens«adem  filia  fic  di^ 
tata,vcl  cius  maricus,anccquanifiat  rc- 
iu)cacio>lacicfru^us  luos,quod  vcruu^ 
nonefiet,  A4Uadotacioab  origineaaH 
lcncrct . 

.  .Ampiiaoda  funt  te(ti$^>  qusdi^a 
*  .   -  ' '  ftwt 


Solnituc 
qiizdam 
tnltantia 


17 

uoeiadi 
noo  9X» 

piirur 
iniulidi- 

tioais* 


Digitized  by  Goc^Ie 


Oe  Dote  l  Pr<edoc.XX  VII.  269 


llOt  etiam  (1  filia  rcnuntiauertt  honh  ignaii«fiiodinpromiffioflemcrti 

}  g    m^terais  ufpjQm  decif.  1 78.  mm.  i  j  .,7«-  macema  veiureaCji  fiue  caniGU  » 

r;9'^itfW«/.8.iw<w4oe2'' 8./;6.jo '^«'^''W'^  nonvcnircnt,  ' 
ttifffi*"»       ^  cot^it.  StAtuiii^  tit.  dc  aUenatiotii-      Hic oricur  primo  dii!iculcas,an,fi  Pa- 

dos  «oo-  bm  mmorMm ,  trmdier.glef.  x.  «Mm.i5.«  ter in  promilluMiej  feucooAicucioncdQ^ 

Kkbkl»  .Antonius  Ftier  Uh.  5.  Ctd.  tit.  6.  ie ittis  tis  pro  filia  exprefEs  verbisdixerit/c  il- 

fnacjp*'  fromiffionc dcf.j.  mm.  15., &  ip.,  Fonta,-  lamdocem  conrticucrc cx  bonis proprijs 

^^^'^  ticlUdepaii.ni^t.tm,x.€lairf.p.ilof.u  ciuTdcmiiUae veimateraissvelalii&.ad- 

ternij  P  >^''<'^^'^*^^pli3°<^  nentitiisipfiusiiMtfilifnuUafiAanieiK  .,, 

qu.initiis  niscxettdcducitur ,  quia.cum  lic  onus  tionc  bonorum  paternorum  ,  tunc  i!Ia       '  ■ 

JiJia  re.  caternuai dourc  iilias pcr  texcum /nif.  doscenfcaturadueaciuaguaiinoaproh 

««'^^t.fm.C.iedMsfrmift  it  nMmatxi^  oedenaPatreaanvei6prafe6kitia,qaa« 

non  potell  prodcflc  Patrijnccobcffc  fili^  tcnusconftituuei  bonispatcrnis,qua(i, 

fy*"    renunuacio db  cadem iilia  tactadclio-  cjuod  illidcclarauononrubfjlUc,  fcd 

*      nis  macerais,quandoexquancicatc  do-  iuxtadifpofuionemccxtusin((././f».C^ 

tiscoiifticutiCconlUtc.imcdc  intcgrcdc  dotis promif. ,  cx  vioflicijpatcmi  incclli- 

bonis  pacerois,  cum  tacultatcs  Pacris  gacurtlladoiiapatreAcxbonispatcr- ^^^l^renj 

idooec  fint  ad  il  lam  confiicuendanLj»  uis  promifia^cnnftiaitaPCoinmttaior  docem 

C«Wlp«Bfumaturmhac  hypothefi  nihil  fenccntia,<iuararuftincnt  AfaNt/c^Kfrf*- eeofcri 

deboilis  matcraib  lubuidc,  lcd  rciiun-  cit.,&ambig.conMent.Ub.i2..tit.ip.Ha.x..  adneMi- 

ciatio  bonorum  nutcrnorum  fa^aa  k  IaamtetBof(be$msdelegit.nitpt.Ub.$ji.z6.t^^'^"^* 

filia»quando  li<ecmhil  exiiliscou  ccuca  Mcnockimde  fr^^mot.  Ub.i.frgfnmpt.  1 5.  ^,"^^. 

eft, vtpoti finecauia nonteucc,  piouc  nma.^.iVetrus Barbofainl.i.fmj^um. 

3  9  probanc..^/;fo«/«i  SaLi  M  Lonsiit.  S'a~  x^.ff.folut.tnatrimm.y  Vafcbalis  dcvirtb.  iU.im  c5- 

Renun-  baudM  tit.  de  aUenatioHibns  mituruM  ,  &■  fath*  fotefi.  c.6.  mtm.jf. » loames  .jingelits.  Aituere 

tutio  bo  miAier.gltfat.  num.  15. ,  Mt^miiu  deeif,  B^im  tnOijie dotee.^juimjSi.doett  do-  exbonit 

Flor.  18. ,  Frjnafcuf  Mibymsde  ritu  nitpt.  ccin /llam  cenrcri  aducnciciam ,  &nonfi'">^l 


f**™*,».         q.di.num.j^.,  Iqmhcs  .Aitgcliis Bof-  coiilLtucam  exbcmisl?atris,icdeiiifdcm  ^Jijji.^" 

ne^ouini  * ^  » *^  fili«,vel  nuccrnis  ;  acque  hiec  opinio in  ^g^ 

noQ  t^,'  fuilie  decifumpcrfuum  Scnatumrcferc  illa  racione  fundatur,  quod  difpoitcio  tionfho- 

net.       .Antonius  Faber  Ub,    (^od.  tit.  6.  de  dotis  in  d.  l.fin.  C.  dedotis  protntf.  uinitacur  noninw 

fromif. defin.  7.  in fine ,  &  per  fununuaii^  pradumpcioni  voluncatis  patcrnx^ qua-  p.ttenM>* 

Goafil.Meapol.  ceftatur  Frmc^us  Ma-  do  dixic  fcpcomicccrc ,  vd  CQnftiuierc 

ritt  TrMtt  m  timmtM  «jS.verfJienk  inquit,  tam  dc  bonK.  propri js ,  quam  de  boais 

&vcrf.frj(umendim .  Ncqucin  hoc  ac-  macernis,vcl  aducncicijsciufdcm  filiac, 

tendcada cildifti4&iq|,fiacuaidum  quam  quod  fciliccc  pnus  volueritde  boai&pa'  - 

aliqui  ptqoeduitf  afeitnee»  •  quod » fi  tsemis  primot&  pr i  nci  pa  litir  dotemoon-  "fKrtnr 

filia  pcr ignoranciara,&crron-nT  p  it.mi  llitucre,&-  non  niH  m  ruhfidiumdc  bo-  f'*'^^» 

in  ca  promil&ooc  fatris  vemrc  bona-»  aismaccruis,vciaducnciti;sii]iae;  in  iuc  ,^^0« 

laatenu  aqa^principalit^r ,  tunc  re-  autem  bypothefi  non  poccftclIcilla_v><ioteoiik 

nuntiatio  iila  non  noccat  cidcm  filia:  prjefumptio,  cum  ciarcconllct  dc  vo-  hm  ccn» 

renuntianci>quae  prc^ccrca  roortuo  pa-  luncaccPatris;  Scd  aon  libentcr  anuuc-  fe"  pn*. 

ttt  venire  poiceft  oootra  eadcm  buna  rcm  huic  pracciutorum  DD.opinioni»  ^^^^^ 

materna  per  textum  in  l.  matcr  deccdens  ncc  fundamcnto^cui  innituntur,  prout 

g.de  tnoffic.teftam.,& inl.ft  fuperfiite £ jde  etiamfentiuncDD.pluruni  rclatiaCo- 

dt^o;  fi ver6 filiarcnuntianseratcerta»  i»ex.adl.%o.Taurinuj.\.§.T..^i\i\\o,<:{mx 

quod  fecuodum  iuris  iaterpreutioaem  eapraEadis difpofiuoteztusi«i.  t.fiu.  c. 

m  illa  patrb  proaufSone  noaTenirent  dedotispromif.  non  innititar  illi  prae- 

bonamaternafqu^principalitcr,rcdad  fumptioai  voluncacispatcrnx,  fcdnc- 

Keiicitor  fummuminfublidiuffla  cuaciUarcaun-  cciiiuuiuris, fecundum  quod  fater cx, 

^ilUn^  tiatmvimliabeac,&exciudateaRdem  ofticioprincipaliterApcrpriustenetitf 

tio  quo-  ^i*''*  *  pccicionc  bonorum  maccrno-  filiasdourc.prouccoUigitur  ex  cxprcf- 

'  banc  fum,  &  perconfequens  iuBC  cealcacur  Usvcrbis  eiuidcm  textus  » i.fi».(^.de 


matemispertex-  dmisfrm^..^XBi-T^eidmUgttimgm^ 

I  e.fummtts  dc  paSis  in  fexto  ,  dr  c.  ttt  funt,  quibus  cautum  cjl  amninoeffe  pater- 

fimetderqr.imr.im  fexto .  Non,  inquam,|  tmm  o^ium  dotem  fro  fuu  dare  progenie^  ' 

atteiidenaa^,quiaratio,obquamir-  e^vdit,  nolicyciimiiudligacurobli- 

rita,  &nulliusrohoris  fupponicur  illa  gatus  cxfuodocem  conllicucre>iaiclli- 

ccnuncuuo»eft« quia  fupj^nicur  iadU,  geadusclt  cx  fuo cQniUaiiikj&  lUa  do- 

inecaufa,<kctihcinicmattma  Ixfiooe,  daitttio  dcbe  c  haberi  pn»  non  appo&a»'' 

adquanon  potuicveixirccadtnlia,atq;  Sccundo,  quiactiamcontrariasopinio- 

tecaaoaD^uemiiicat*  iiuciiiuiuaic  nlaalkctoco  (caeatur  cwfiBdcrfii^^w 
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ifcfifVoconccdunt ,  quod  Patcr  in  ea_j 
K|[pochciijpaflitcompclliad  doccm  fHias 
etiamdiutticQ«iftittteiidaay  ergonon 
obftantc  illa  dcchrationc,  q^uod  dos  il- 
lafitconlhcuu ,  &  proniifla  ex  boois 
dltirdcinfUiafi^eric  intcUigcnda  pramiC» 
fa  ,  &  conftitutacx  bonisp.uci  nis,  cum 
in  iurc  fibi  aequiualcrc  vidcantur,quod 
debitorex  duplid  caufii  crgsi  altemm 
dicat  Tc  folucrc  ci  vna  ,  &  nonexalte- 
rajcutn  flatim  tcncatur,6£compcllipof- 
fitad folucndum  etiaincx  altcra,  acA 
foluerctcxaltera  rctcnto  dcbito  quoad 
primam;  quinimmo  in  hac  hypochcfi, 
cum  Patcr  f»t  debitorex  ohficio  paterno 
addocetnerg^filiam»  &cxalia  caufa 
etiam  flt  debitor  dc  bonisciufdem  tili;, 
feu  aduenticijs  ipfius,cumid,quod  pro- 
mitcit ,  fcu  quod  conftituit  litprodoce 
cx  gcnere,&  natttrataltsa&us ,  &  finis 
videtur  accipiendumyprout  proucnit  c  x 
caufaoAcij  paterni, adeoque  dc  bonis 
ciufdem  Patris,  pociitimum  cum  illa  in- 
tcntio  i>cr  Pacrcm  dcclarata  di.-  couili- 
tuendadotcdc  boais  eiufdcm  nliie  non 
poffitfuum  fortirielkftum,  nifl  filia  ip- 
facoafcnrcritjproutlacc  proh.\ntrrn,f{ 
Barbofa.tnd.l.i.fMt^.mm.z^,  vcrf.& 
fecMiMfiim  fradiSaf  vbi  alios  plures  alle- 
gat,  &  vbi  Sociiutsbmiwr  mm.i6i.,Miui- 
ticade  tacit.,&anA^.c(mucnt.Ub.tx.  tit. 
1 9.  titm.%x. ,  iMtties Uttgdus  B^f^  trt^, 
de  rforc 4. '.'«///. 70.,  quamuiscontrarix 
fcntauio;  adiia;icaati  nou ell auccou. 
prxrum;:ndum,quod  filia confenftri^ 

?uod  fu.i  bona  fuppohantur  doci ,  cum 
atcr  tcncacur  lua  fupponere  pro  ea- 
dcni,  quod ,  fi  torccconlenfumprsllitc- 
rit,  htc  non  cil  pnBiumcndus  libcr ,  6c 
fimpliciccr  voluncarius ,  prout  noiat 
.AiK.vms  Jjberlib,<).Cod.c.6.d:hn.j.>i.x.{., 
fed  clicitusex  ruborc ,  &  patcriu  veic- 
cundiaA  mecu,qui  proptcrea  &c.Ter- 
ti6/}uiacx  fupradictis,in  quibu:>  nubif- 
cum  confcntiunc  omues  concrariae  fen- 
tentiae  afiertores ,  fi  Paterimoooftitu- 
tionc,  fcu  promiaioncdotiscxprcfsc  dc- 
clarct  fc  coallituerc ,  &  promicccrc  cx 
bonisproprijs,6c  cx  bonishlia:,  ci.iain 
primo  loco  cx  boni»  fili« ,  &  c.\  001 
proprijs,intclligiturdos  conftituca  quo- 
ad  cotumcx  bonispaternis ,  6c  noanifi 
infubfidiumex  bonisfili«,quocics  bona 
^cris  noiffufficerent ,  piout  latc  do- 
cent  Baldns »«  d.l.fin.  ninn .  1  .dd  finem  C,  dc 
iotis  fr«mf't  Socinus  Imior  in  l.i.n.i 77. 
ad  fin.f.fdKt.  matrinm. ,  Barbofa  adl.i. 
p.irf.4,««»w.i  54.,;Vf.:,:r;f  j  ti  •  i.K:t.,&am- 
bku  sonuent, lib.xx, tn.  i  f.  num . xrj,  ve^ 
iytftmHis,  loamies  Ung^iMrBcigbttilvme 
c.<^.r.;oii.6o.,  tf^  hoc ca rationc ,  quia  in- 
l^cu  uiha;  patcx^^^uof atcr  obftci^ 


giturad  dotandamfiliam,attcndidcbet 
magisordo  luris,  &  racionis,  quam  or- 
4o  expr^ffus  a  Patre  conftitucnte ,  & 
promittcntc  ,quinimmo  docct  poft  Bid- 
garium  Ludouifiiis  decifj, i ,  iu0n.i6.,quod, 
quamuisPatcr  dicere^ii|aDd,fi  rciuiflet 
diftam  prnmiirionrm  non  includcrebo- 
na  uiiac,non  ita  dicum  docem  promiiUf-  ■ 
ic^cxquibiis  indicacur ,  quod  non  eius 
voluntas  attcndcnda  fit ,  tcd  difpofitio 
iurisjcrgo  ctiam,  quamuis  Patcr  in  coa- 
fticucionc,  lcu  promilfione  dods  fimpli- 
cicir  dixcrit,fcconftitucrc  cx  bonis  Wiae 
intelligcndacrit  doscont^ituca  cx  bonis 
ciufucm  Patris,cum  ius,&  ofttciura  pa- 
tcrnumipfumbbligctad  conflituendam 
pro  filiadocemcx  bonis  pro^>ri>s  >  Goa> 
icqucncia  probatur,  quia  ta  fe  habct 
diKlaracio  voluntatts  prototoinordMte 
ad  tocum ,  acdeclaracio  voluntatis  pto 
parccia  ordmcad  partem  ,  fcd  nonob- 
Itancc  illa  declaratione  exprdla  pro 
parc- ,  quia  officium  patcrnum  Fatrem 
obligac  ad  conftitueiidamcxfuodoKin 
pru  hlia,  dos  iateUieitur  eciam  pro  ilU 
parte  conftituta  ex  bonis  patemis  pee 

tC\lun\nid.!.f;>:.C.dcdo:!s  proiiff.  ,ergo 
ctiam  non  obiiante  ilia  dcclaration&^ 
cxprefse  pro  toto  doscritintelligcnda 
pro  toto  conftituta  ex  bonis  patcrnis; 
cum  ofitcium  patcrnum  iplcuu  obiigcC 
pro  toto  ad  confttcuendum. 

Ncque  dicas  difparcuiertc  racionem* 
quando  Patcr  promucic  limul  dc  bonis 
proprijs ,  &  dc  boais  ciuidcm  hiix  do- 
tem  pro  tilia,  acquando  promiccii  fim- 
plicitcr  dc  boais  ciuidcin  tiiiX  nuila^ 
fadca  mcncioiic  boaorumfuorum;  nam 
in  priiuo  cafu  cum  exprinuc  vtnulijue 
bona  ,  indefinic^  feruandus  eit  ordo  , 
quaui  lura  prxfcriliuiit ,  Cittaii  oidini 
pra:iumicur  Paccr  luam  confoniure-*  ^  , 
MMcncioncm,  quicll,  vc  pL;r  ^  MUsPacCT  ^'^*?'* 
cx  luis  bi)aiscourticuat,6:  ui  lubiidium 
cx  boiiis  eiuldem  filia;  i  in  lccundo  au-  ^-^L 
tem  cafu ,  cum  Iblum  cxprimantur  bo- 
na  lilHjMion  clt  locus  aiicuiordiiii,jdco- 
4UC  dcbciit  vcairc  loluauuodo  boua_. 
ciufdcm  filis ;  Contra  enim  impugiu- 
bcris  primo,  quianoncft  acccndcndus 
ordu,  quem  Paccr  coalhcuic,  lcd  qucia 
iura  pratfcribunt,  nam  vtfupra  diximus 
cx  menieetiam  DD.  nobis  in  hacopi- 
nione  aduc  r  1  a  n  u  u  m  ,q  u  a  n  tu  m  u  is  Pater 
primo  dixeric  doccm  conliicucrc  ex  bo* 
ots  filis,  &  deiode  cx  bonis  ptopf^ 
hixtadifpofitioifiete  iuristamendoshi- 
tclligiturprimo  condituca  cx  boais  pa- 
tcrnts.  Sccundo,^uu,qtuncumuisin 
iUatlDdsceiilitatione  PaMmA  oqMMf* 
fcric  bona  ,  intcr  qux  pofsic  clTe  ordo, 
jflinPi  ie  4cciaj;^^i^^  dc  boms 
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filias  ,-cjuu  tamcn  cx  dupliciciufdipfc  Patrcm  conuenire ,  \  t  rationc  ciurdem 

eft  debitor  erga  filiam ,  &  ei  officio  pa'  proouisioais  ex  intcgro  cooftituac  fibt 

teniQde  dote ,  &  ex  alta  caafadehonis  dkxeniex  fiio  corrcfpondcntem  illi  par> 

aducntitiis,vclproprijs  fimplicitcrciuf-  ti,quampromifitex  Iwnisfilia:.  Nihilo- 

dcm  filiae ,  iura  vtrum^i  debitum  refpi-  minus  ficprobatur  noilra  aflertio .  Coiv- 

cicntia  calem  ordinem  la  vtrifque  coa-  grua  dos  attentis  iUts  ctrcunftantiis  pa- 

ftituunt,  vc  pro  dote  veniantbOQitdebit*  trimonij,dignitatisPatris,&contrJhen- 

•  ta  ei  oHicio  patcrno .  tium  >  &  icem  confuctudinis  rcgionisex 

Secund6oriturdifficultas,an«liFlater  officio  paterno » &  ea  difpofitione  iuris 

inpromifsionc,  fcu  conflitutionc  dotis  dcbcturpcr  ipfumPatremfiliar^crgo,  fi  R.nfione» 

Qmdfen  profiliadefuis»  &  eiufdcm  filia:bonis  Patcr  conlhtuerit  doGcm  cum  dcciara- pro  hac 

tif«.iMff  exprimat  oeffMmqu.i  ntita  tem  de  ruis,&  tiQae,quod  conftitueric  pro  partc  detcr-  refolu- 

lit,qaiui.  ccrtamquantitatcra  dc  bonis  filiac,tintcl-  minata  in  bonis  proprijs,&  pro  alia  par-  * 


60  P»Kt  ligacur  tota dos  conflituta  dc  bonis  Pa-  te  dettrminata  in  bonis filia;> qu.x  vtra- 
divic  fc^  tris,anvcr6tantttmpropartcenuntia*  qoepvfeonflitiiatfimultaiituiadoien 

qtnatrt.  •  '-^ '  ^  proalia partcdcbonisciufdcm-j    congruam,haEC ex  difpofitione iurisin'- 


cerc.iin 


tem  cx  fil'>Ejfcuquodidcm  cft>anfittou  prcH  teUjigendacritconftitucafoluminbonis 

liiisbo-  fci^>ttia,  an  parcimprdc^tcia,partim  PatrisnullQhabitorefpc£hiaddcclara- 

mt^ec  aducnciciaiuxcaquaaciutemprovtra-  tionem&OamabeodemPatrejquandQ- 

cenam    quc  partc  cxprefsS?  Pro  folutione confi-  quidcmcalis  dcclaratio,  vtpote oontra 

qaanci-   dcranduincil,  .iiiilladosruraptacolle-  difpofitioncmiuris ,  &  in praeiudicium 

r^l^  ^  aiut  tam  lecufulum  quantiutcm  pro-  ciufdem  fili»  nonpoceft  haberclocum; 

iieeidem  ini^>nexbonisPatris,quamrecuttdttm  Neque  dicas  hoc  ai^Scunantum  euince» 

ConAttue  qu^Tntitatemex bonis  filix fit rolummo-  requidem,q^uod  filiaiushabcat,  vtcx 

fe|MrQdo  docongruaactcnciscircunftantijspatri-  bonispaternisfibidcx  coaftituaturGOi|- 

te,        monij  Patris,dignitatiseiufdcm,&  con-  gcua«  adeoque  >  vel  exvi  a^UoniSf  vel 

trahcntiura ,  coufuctudinis  rcgionis ,  &  imploraco ludicis  officio  pofsc  agcrc  ad 

fimilium ,  dc  quibus  fupra ,  an  vcr^fic  complemencum  integrx  dotis  congruse 

lat^cxcefsiua,adcoucquancicaspromtC>  nonconfidcrataquantitatc ,  quamFa- 

facx bonis  Pairis fccundum  fc  adacqucc  tcr  ptomifit  cx  bonisciufdcm  filiae ,non 

congruam  dotcm  ctiam  praefcindcndo  auccm,quodcxiprapromirsioncpr3Ccise  g^. 

'  44    a  bonis  promifsis  ex parce etufdem  filia;.  fafta  a  Patre  indecerminaca  quantitate 

S  coca  luxca  primam  coniidcratioiiem  lencio  in  bonisproprijs>&inquantitatedeter-  dam  ii^ 

doscol-  incelligi  dotcm  confticutam  integr^  ex  niinata  in  bonis  filias  dos  intciligatur  ftAocix 

le&iui    bonisPatris,adcoutcot.ificdcrumcnda  tocaconftituta  cxbonis  PatrisnuUoha-  oppoft^ 

accepci  _  cx  eiufdcm Patris  bonis ,  & intefer^  ab  bito  refpeauad boaafiUs;Coatracium 

i^ctntu  eodem  eroganda ,  &  propcerearacafie  impugnaberis,quiavelPaceriaiUacon< 

■^gJJ^^^  protlcticia;  inhanc  iiQltram  renccnti.ira  ftitutione  dotis  cum  illa  dcclaratione, 

fnfffS^  laltcm  propartc  incUnarc  vidcncur  Bul-  vcl  proteftactone  cancum  promific  do-  , 

m,8rto.  ^^Bfinns  /n  /.1  ,f.fdiif,  matrim.t&iki  vtrr>'  cem  » vd  cciam  in  efieftu  tmdtdir 

u  c>:  ho-  V,'  -  A  tn-inus ,  Bolognctus ,  6'"  8.!{m  ,  Tcirus  hoc  fecundura  aflfcratur ;  cum  intcruc- 

lUiPatxi*  'BMi/ofjfMrtu^.tma.z^Jiitinc.DnifaUcm  niat  debitumrcfpeftu  Patns  cx  orticio 

fmfarte ,  quia  in  hac  f  u  ppofitione  aflc-  patcrno ,  &  difpofidone  iuris  de  dote^  ■ 

■  •runt  quidam  ,  quod ,  fi  Rucr  cx  bonis  c6grua,&  ius,&creditum  cx  p.irtc  filice 

propriji  congruc  non  dotaucnt  filum,  iploiure  fic  compcnfacio  arg.  tc.xius  m  l, 

pofsitvel  vi  aftioois,  vcl  falceroimplo-  vermit,&  l. itmbojf.de  compenfat. ,  &l.fi 

rato  ludtcis  oincio  cadcm  filia  cogcre  conflat,&  l.fin.     eod.  tit.,  &  §.  i«  bon£ 

Patrcmadcon^rujmdoccmconllitucn-  f^dci  Ittftit.  dc  ail,,  vndc  non  erit,curpo- 

«lamcxproprijsb^ns  nullahabitara-  Hcafiija»luetfiisPacremagatadcon^  . 

■   .     ■  .^ne  bonorura ,  qua;  Pacer  promifitcx  quendum  complemcntumdotis,fedre- 

boois  filix  ipfius  ,  adcQut  proteftatio  tcntoomnieo,  quodhabuicpro  dotCj 

fi^  a  Patre  >  quod  fit  dos  pro  enuntia-  ied  tantum  ad  confequcnda  bona  pro* 

taquanciucedc  bonis  fiiif  >  vtpotetcn-  pria  fibialiundcdcbica;fi  primum  afsc- 

dcns  inpr^iudicium  ipfius>eidcm  non  ratur ;  cum  Patcr  teneaturad  comple- 

noccat,quancurauisprf feoti>nifi  cxpref-  mentum  congru^  dotis  ex  fuo ,  non  dl 

sc ,  &  libere  coafcntiac  pcr  ccxcum  /n  /.  curandum  «quodpromifsio,  vcl  fa^bc* 

fin.i.  irem fi  ptMtixerit  jf. noMtx, &  caupo-  fueric  ex inccgro  ex  fuo ,  v ci  parttm ex 

ucs  o^c.Vctrm  Ejrbofu  inl.l .  pjrt.^.n.z^ .  fuo,  partimcx  bonisfili<J,  cum  eCiam_, 

%)erf.fccundnm ,  &  mm^  KSJ.^Jo^f ^iM'  proouiisio  cx  bonisfiiif  i»  exequcnflaqs. 

$rim.,Mafcardiisdefftfmt.€miel,ii^S-^  -fio0fePacris,vndene«>tmalnpliocami 

,  ftacuunc  tamcncx  vi  illiuspromif-  aAioncs,fccuaduin  quasfilia  irritct,(eu 

.  <imiifa^^4Paue,^uodiiliaaoaporsic  xefandac  prouuiuoocm  f atris  £a^m 
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inboniseiurdcm  filioc,  &dcindcaccc- 
dat  ad  nouain  aftioncm  aducrrus  Pa- 
trcm  ad  fimilcm  cjuantitatcra  promit- 
tcndam,  feu  conftiruendam  cx  fuo,con- 
grucntius  aflcrimus,  <juod  illa  promif- 
fio  qu  intitatiscx  bonis  filia:  rt-roluatur 
ipfo  iure,&  immcdiatc  in  promiilioncm 
quantitatts  ex  bonis  paternis  ,  ftante^ 
prrucipucdifpofitionc  iuris  in  d.i.  fin.C. 
dcJut:< promiifione,  vhiconfidcTltnr  fr^- 
-  .        cipuc  obligatio  Patris  cx  officio  paicr- 
no.  luxca  fccundam  coiifiderationcm 
Si  vero  fcucio  abfolute  non  intclligi  ex  bonis 
fit  luc   Patris  conllitutam  dotcm  inccgrcin  to- 
cxcefli-    la  illa  «juantiutc  ,  qux  fuic  promilVa 
ua  ,  &   rcfpcftiui;  adbona  patris,& filiae,  adeo 
t  "sTino-      'P'^  Patcrobligttur  pro  omni  co  , 
riim.  P.i-  promiflt;melt  cxpartc  vtriufquc, 

tris  fit  led  folummodo  pro  quantitatc  promii- 
coi  lerua  fi  cx  bonis  proprijs ,  fi  jUa  fit  fuHicicns 
cc  nlctiir  ad  congruam  dotcm .  In  hanc  partcin 
in  illa_.  confcntiunt,  quotquot  fuftincnt,qu,in- 
}^itf^°  do  Pater  pro  lilia  conflituit  dotcm  in_. 
I  n  tlcterminata  quantiiatc  cx  bonis  pro- 

'Hiis  .id-  P^Js,  &  in  dcccrminata  quaiuitate  cx 
ucntiti.i.  bonis  filia;  obligari  folum  cx  vi  illius 
proraiirionis  Patrcm  ad  dctcrminatam 
quantitatcm  cx  luis  bonis  promilIani.j 
SwinHS  Iiin.  in  1. 1 .  tium.  1 78.  if.  folut.  ma- 
trim.,&  ibi  Hnculaims  n.z8.,Iofeph  Ludo- 
uicus  drcif.  Florcnt.  z  i .  b._jo.,  Mcnochitts  de 
prxfumpt.iib.j.pr£fumpt.  1 5  .«.14.,  Mafcar- 
.  dus  dc probat  .concl.  1155  .,A1antica  de  tacit. 
& ami)ff^.corMnt.lib.\x.tit.  19.,  Moitna  dc 
t!(r.difp.,p^.nu.^  Ratio  cx  eodc- 
ducitur,  quia  adiequaca  ratio,  proptcr 
quam  in  prxccdcntibusdiximus,quan- 
do  Patcr  prouufla  doic  ,  vci  fnnplici- 
tcrhli^e,  vcicx.  bonis  proprijs ,  &  liJiac , 
vcl  cx  bonii  in  dctcnninata  quantitatc 

Sroprijs ,  &  in  dctcrminata  quaiiticatc 
liae  aducntiiijs  tciicatur  ad  touiin_, 
Qi^r.indo   cft  ,  quia  Fatcr  cx  pjCBChio  ollicio  tc- 
l^-.itctLO-  nccurpcrprius.&priocipaliccr,  &  quia 
ftituit  ri- .  iura  rdpiciunc  id »  quod  iurc  dcbitum 
[ix  dotc  .  eft,  quam  id,  quod  proccdic  cx  volun- 
«nft  dif  '^^'^  i^-i^^ris,  icdiiarc  racio  non  militat, 
Bofitio  /.  -  ^u-indo  Patcr  cx  bonis  proprijs  conftj- 
fin.  C.  dc  t"it  'i^iac  dotcm  congruam  ,  quia  tunc 
dot.  pro-  non  tcnctur  adquid  amplius  ,  ncc  filui 
imf.        ad  quid  ampliusliabct  jus,crgo,  quan- 
do  dos  in  illa  dctcrminata  quantitatc 
cx  bonis  Patris  dl  congrua,non  potcrit 
filia  ad  quid  amplius  agcrc  non  obAan- 
tc  ,  quod  Pater  aliam  quancitatcnL. 
promircrit  in  bonis  fiJix  ^  Ncqueobcflc 
pollunc  ca  ,  qua;  dicta  iunt  fuperius, 
ncmpc ,  quod ,  quando  Patcr  cx  bonis 
proprijsjCcfilis  fimplicitcr  promifitdo- 
tcin  cxcciliuam  ,  tunc  intclligatur  con- 
ftituca  tocalitcrex  bonisciufcicmPatris, 
11  Pater  babeac  fubftantiam  idoncam^ 


ad  illius folutioncm  Tetrtts  Barbofa in !.  r . 
partu^.  num.  151.  in priKCip. ,  &  num.  1 61. 
vcrfttcmdicititr  f.folttt.  matrim.,  Fonta- 
ntlla  dc  paCi.  nupt.  clauf.  y .  ^lof.  1 .  part.  3 . 
num.  1 7.  Non ,  inquam  ,  obeflc  pofl^unt,  Sofn-tiir 
quia,  qus  ibidi^ta  funt,habenc  funda-  quad.im 
tncntum  quoadexceflum  in  pr^fumpca 
voluntatc  Patris.qui  dc  illa  dotc  dilpo-  °PP<*^^ 
fuic, cum  hoccflctin  libcra  ipfius  potc- 
ftatc  ;  hacc  autera  non  poffunt  habcrc_* 
fundamentura  ab  cadcm  Patris  pra;- 
fumpta  vol unta te, cura cxprcfsc conftct 
dc  contrario,  &in  hoc  valct  (cumdc- 
pendcata  voluntatc,  &  arbitrioPatris) 
quod  voluntas  cxprcfla  ccflarc  faciat 
przfumptam . 

Tertio  oriturdif?cultas,an,  fi  Patcr,  46 
quipromilit  dotem  fimpliciterfilix,  vcl  Qmd  se- 
dc  bonis  fuis,&  filic  habcat  quidem  fuf-  tiendum 
ficienccs  facultatcs  ad  folucndam  inte-  f^M*^- 
gram  dotcm  proiniflam ,  fed  cafoluta     » '•'^ 
nonhabcat  aliabona,  quibus  fe ,  &  fa-  ^^^^ 
miliam  fuftcntarc  valeat ,  ccnfeatur  dc  fiiuf 
fao  promiiUlic ,  &  tcneatur  totam  do-  boms 
lera  folucrc,  vcl  ccnfcaturpromilfiflcdc  fuis,&fi-" 
bonis  filice  in  quantum  ipfc  non  debcai     ^"^: . 
cgcrc .  AcritcrdilUdcnt  intcr  fcDD.cir-  ^ 
ca  rcfolutioncm  pnfentis  difficultatis.  ^l^^ 
Baldus  'Houcllus  tn  l.\.num.  78.  ff.foiut.  e.ira  fol- 
matrimon.y  &  ibi  Socinus  Im.num.  170.,  nendi  « 
Bulgarinus  num.}i.,  Tetriis  Barbofapwrtu^.  fuo ,  fed 
num.  idi.infine,  Fragofus  de  regim.  chri-  conlHtue 
fltanti  Reipubl.  part.  j.  difp.  J.  f.n.z  i  .verf  '^^^ 
^Mflrf/uftmcnc  in  hac  hypochefi  Patrcm 
icncri  intcgrc  de  fuo  pcrfolucre  ,  ad  ^t. 
quod  plunbus  rationibus  moucntur  ; 


47 
SentetLi 


primo,  quia  tcxtus  iii  d.  l.fin.  C.  dcdotis 
promif  obiig.n  Paircin  ad  candcin  do- 
lcm  pcriblucadam,  quando  habet  fub-  tenende 
ftantiara  idoncam  pro  iUius  iblucionc,  fao  inte- 
&  iblum  cxcipit ,  quando  }x:nitus  cfl  gre  Ibl- 
inops.  Sccundo,  quia  Patcr  debet  fibi  vae. 
imputarc,  quod  cttufo  fcrmonc  conic- 
ccrit  lc  in  illud  pcriculum  cgcndi .  Tcr- 
,ti(),quiaPaterpoceft  rcnuiitiarc  fauori  4'* 
iuris  iiil.cx diitcrfo  If.folttt.matrim. ,  nc  ^"5"" 
plus  tencacur,  quani  faccre  poflit  per  J^^^j^' 
tcxtum  in  l.fi  qiiis  tncoifcribcndoC.depa-  prxler- 
l:i!s ;  promittcns  autcm  dotcm  cxccifi-  tur  fiili- 
uaracura  prxuifione  futura:  proprix  cctintel- 
cgcftatis,  proprieiQCcUigiturrcnuntia-  ligi 
rc  illi  fauori.  Contrarium  tamcn  ,  &  ^*' 
congrucntiiisdoccntdotcmin  ca  hypo-  ^"^jj  j^. 
thciiintclligi  conftitutamcx  bonis  filix     ,n  ea 
faltcm  inca  parte,qua  exccdit  faculta-  p.ino  , 
tesciuidem Patris,  6c qua  Pater  ipfc,  &  aui  exce 
ipfius  familia  conftitucrctur  in  ftatu  ditfini!- 
magna;cgcftatis .  Ciofa  in  d.  l.ftn.Cdc  do-  ^      '  ^ 
tis  promijjione  verb.  idoneam ,  Socinus  Sc-  p^'^^  ^5^^ 
r.tor  tnl.\.iuan.^Z.ff.foiut.viatrim.,Siiiia-  ^'^^  f^n,. 
nus  conf.x.nion.ij.,  ^iigtislinus  Barifofa  mc  mji- 
collefi,  ad  l.fin,  num.  il,  ^.dc  dotisprontif-  gciu . 

fione  , 
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fone ,  Tetna BMrbofa ail,t.  fart.  4. nm.  Quait6orilinrHiHicllteaMli»fipifea? 

,  t6i.t  &f'19'  i  loannet  jing^eltu  Boffins  &  nuter  fimul  pro  filia  promittcrenc 
triiS.dedo$e€4.ium.S^.R2tioc%co6s:'  dotem  non  exccdcnccm  congruam^  ^ 
ducitur,c|uia,ncccxncccffitarelcgiste-    quampatcr  folu-idcfuodcbcrctJncclU-  49 

/  necurcxruoillamdotcmooaftituere^»    ^turprtmoooa^UtucsiaFatreA^utn  Si  Pater; 
iidcoat  ipfc ,  &  1  p  I  i  us  fiimilta  coaftiraa-   in  defeftum  i  Matre^  bonis  ruis,adeo-  &  Matcr 

>  turinftatu  cgefiacis,ncccxpr.rrumpta  c^uc,an  fit  totapro&ftitia,  an  vcropar- 
ipfius  volunutc  conieclari  potcit,  q  uod    ttm  profe&itia,  partimaduentitia  ?.  iien-  ^,n!t 

Itt  wluertt  in  ea  hypochefireoUiga-  tioyprobabiliiisimelliRifolumeofiftitii-  ^cqut 
rc,  ergoraltcm  incoexcelfu  ,  quoiple^    tanux  bonis  Patris,fi  ipfc  habcat  fuffi-  no  cxce- 
COnftttucrcCur  in  cgeftatc,  przfumen-    cientes  facultates  ad  ipfam ,  adcoquc  d  u  con- 
<fam  eft ,  quod  dos  fucrit  coirilituta  in   adxquati  profeOidam  vrfeMis  ie  vi-  g  >i  ■^^> 
,  .     bonis  ciufdcm  filiiE.  Antcccdcns  quoad    rih.p.itrijtpotcfldtispart.z.c.6.v.im.r\.,  'j^j 

Srimam  partom  cx  co  cuincitur  ,  quia    Swrdm  de dimcnt.  tit.  6.  q.iy.  tmm.  15.,  l^^^J^j, 
kternoiidUi^ttarjaifiaddocenooii-   ofafcusdecif.^.num.^.  ,^ntonius  taber 
gruam ;  conMRIteeem  dicitur  compa-        J.  Cod.  tit.  6.  defin. 9,  tmm.S. ,  lojtmef 
.  ratiue  ad  icliapatrimonium,  &facul-    ^tiKelHs  Bc^dedotec.^.niim.86.Ritio 
tates,qu«,fimodic«foerint»&oiodica   cx  fupcriusdiaisdcduatar,  5|uia  e>of- 
*         dos  debctconftitui ,  ita  vt  pro  filia  non    ficio  paterno  pcr  prius ,  &prmcipalic^ 
debeatipfecarcrc  rebusadvitamfuam,  teneturPaternlusdotare,otnonniliin 
WLi^Aaim  ^ ^ui^Uiae  nccdTariis; quoad  fccuiidta    fubHdium  Mater,ergoetiam  in ill.\  pro- 
nfo  hnc      co  patet  >  quod  fupra  diocbamus.    miflkuie  fiOa  a  Patre,  &  Matrc  iimul 

fcamda  quod  in  tantum ,  quandoPatcrdixit,(e  imelligiturper  prius  a  Patrc ,  &  debo- 
fenfenti.1  dotcm  coiiltitiicrc  cx  bonispropt  iis  ,  &  nis  ciuldcra  dospromilfa,  &:  non nifi  in 
"^^■^  filix ,  tencatur  per  prius  ex  fuoconlU-    fubfidium     dcfeftumpateraarum  £1.- 

^  *  tuet«,&  intelligatur  defiio  conftitttilTe,  cuitatum  k  Matre,&de  bonisciardcmf 
in  quantum  cx  ofTicio  patcrno  ipfc  per  ncqucobflat,  quod  ;cquc  pi  imo  maicr 
prius  teneiur  dotarc  >  vt  conformccur    cuiaputrc  promircrit^qucccrtcconiun- 

difpolicio  Patris dii'poftcioai iuris, fed  in  €tM> in  promiiiionc  qui J  ampUus dd>ec 

hac  hypf)t!u  ii  iion  tcnctur  cx  difpi^fi-  opcrari  ,  ac  fi  Patcr  foluspromittcrct 

tionciurisciiiuci^rodcruoconrticucrc,  dotcm  illani  dc  fuis,&  bonis  nutcrnis; 

crgo  in  hac  hypothcfi  non  prailuincn-  Mon,  obftac,inquam,  quia  vt  bcnc  no-  ^^-^ 

dumeftintcgrcexiuoconlUtuilfc.Con-  tatloamKs ^ngehisBi^s loc.cit.,^iBr  j^itelligii 

firmatur,quiarwrf,/./i».^.rfe</()*M/>roiM//",  tumuis  Materfimuicum  Patreiniila  tnr  intei; 

non  cc;irctur  IV.U- •dcl'uopromiiiilIc,^i  promillionc  iiucrucncrit,intelligicurta-  uenini: 

conlUcujlicquaudo  jplcciiinopsi  tunc  tummccrucnillcorcinc  lucccUiuo,  iux-  ordine 

autem intelligitur inops ad  liuiic effiw^  taquod  iura«igunt,&:  liquidamplius  vxcceSBr-^ 

tum  ,  quandunon  habct  facultatcsido-  opcratur  illj  coniundtio  hoc  rohun  im- 

ncas  ad  ipfam  dotem  piomiflampcrfol-  portat,quod  matcr  cxprcfsc  accdfone 

uendam ;  cunc  autcm  non  intelligttur  tanquam  fidciuflbr  promifcrit,  vtfcn- 

talc  f.Kultatcsidoncas  h.ilKTC.quaiido  tiuntomnes  DD. prxallLt^ati. 
pcrloluu  docc  aiia  bonano  lupcrc/fcnt       Qii'"^"^'^'^"'^ '^'^'"■'■''^''^»''" '^**»*!"*  SO 

neceflariaad  vitamipfius Patns ,  &  fa-  diAa  /iuit  in  prscedcncibus  dc Patre^  ^ 

inili.T  ncccffaria  ,  prout  exprcfiis  vcrbis  promittcntc,&  conftitucntcdotcmpro  *r^n 

expUcat  Glofi  in  d.  l.fin.  ex  vcrb.  idoneam  /ilia  cx  bonisproprijs,  &  liiix ,  x<\uh  in-  ftdePii- 

C.rfetforr»piroiM/.ibi  fcilicct  tMtumt&  tclligendafintinordinciddoutioncra, 

t,\lemfx  quacammodv  foterat  hanc  dotem  fcu  promiflioncm  docis  profiUaillcgiri-  [j^;,  /f'*"* 

fro  filia  durcy  &  accipCyCommodcMc  efl  fe-  ma,&  naturali,  quandoPaterliabcc  pc-  '^^/^ 

cnadum  dignitatcm ,  &  facult^ni  i  pus  pcr  ncs  lc  bona  ciufdcm  fiJix  .  Mcnochius  de  boois 

textumis  /.  Hepot  procfilo  tf'.  dc  verb^  frdjnmptjib,    prxfumpt.  15.  mm.}i,,  {rmij%' 

'iB^evr*  /i^j/.  Confirmatur  recundo,  quia  in^  MinHeadetiuit.,  &  ambig.  comtent.m.  «m»^ 

ntnecef       promiilioiicdocis  incciiiy.nli.  Iictdif'-  ii.  //r.19.  mrm.ji.  vcrf.ouod  jxrmarbi- 

^  ^^'  pofitio  dcdu^  serc  aiicau/i;4i(/M<iii.  tranturjCenTcri  Patrcm iiliam iUam  na-  ' 

51^^"^  /.  Hn.  wm.  lo.C.de  iotis  promif. ,  Tetrm  turalem , &  illcgitimam  dotare  dc  fuo,  -  *  - . 

B.uhofa  idl.  i.part.^mM.  id^.in  pn.  ff,  co  quia  cx  officiopaccrno  tcnctur  non  ^'fi^l^* 

[oLut.mAtrim.,AUmtUdietacit.,& ambtg.  folum  cidcm  alimenca  conferrc  ,  fed  'f^ga^e^ 

tmment.  /A.  n.  titi ip.iMW.  iS.verf.prio-  edam  congruam'  docefflerogarc,  cum  txfyo  in 

frrfj con/JJfro,  crgoctiam  int"1!igi  dcbct  cadem  ratio  militct  pro  filia  naturali,  tegrcco- 


dedu&oco, nc Faccr,&  familu cgcant.  quaevrgct proicgttjou. Rcloluuo prf-  f^iruiiTe 

Oon(cqueiitiaprobacur,quiaa:qu&vr-  ientis  dWMaltatisdepcndec  ab  ea,an 

gerc  dcbcc  aeocffit^F^cris^  acxsalie-  Fater  teneatur  dc  iurc  ciuili  doure  fi- 

numf  '  .-rr;-v  liam  lutunUcm,  &  jlicgicimam,^^ 


*  r 
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fit  diues,&  habeatex  fuo,  quo  congrui  mAtrim.,  &  Hri^Uxaniertm.iy.verf.  fiA' 


poflit  douri,&  nubcrc  ?  Patrctn  tcncri 
alimciuaprxftarc  rtiiijetiamillegiiunc, 
&  luturalicautuin  cft  cx  ijs  ,  qua;  do- 
cuiiaus  tam.  g.fiA  tit,  CwntrtSus  Xi^JU 
MatrmmJX.  TrtawtJK  mi.  5.  loquendo 
dc  iurc  nati:r.i!i,quod  ctiam  Ijtc  doccnt 
Tiraqnel  inl.fi  vnqiumvcrb4omtione  Ur- 
gitMS  mfm.zii.Cie  rnm.  donat. ,  MartbA 
dcim-rjdij.piii  t.^.  c;f.  i6z.  nuvi.l.f  Cra,- 
tiaiuisdifcept.for.(ap.^67.  nm.x6.i&  al^ 
flnres  loe.cit.  aUegati ,  &  etiam  de  iUrc 
ciulli  c:u.Ti  ad  cadcmaHnicnu  non  10- 
lum,4uaLcnus  funcnccc^AriavitSB  «fcd 
etiam  congrua  ftatui  attennl^Iitate 
illegitimiutis .  didtumcfl  d.  tom.  9.  fub 
eod. tit.prxttot.i  I.  »ij.,6cc£iarartatuunt 
jtfcanins  ifpatria  potesl.  c.p.  ku.j6.,  Coa- 
THliij':  d^-fpvifj.  pjr[.X.c.i'S.  j/:.  nnm.6., 


<!.tftc  Bddnsin  l.hteuius§.  cm  dmbusff.dc 
lcguc.x.,  Campeggius  dc  dotc  fari.i.q.  16. 
»:«/«. 5 . ,  Joannes .AngeUis  Boffmde doUc^, 
w«».8p.,quod,  fi  Patcrhabcnsbonaad- 
iicnritia ,  vcl  propriafiliacuaturalis, fic 
illcgitimci:  cidcm  iimplactti^  promittat 
doccpt  vdconfUtuat ,  nonintclligat^ 
eandcm  de  fuoconllituerc,  fcddc  booii 
ciufdem  filix,&  fi  Patcr  tribuat  candcm 
dotem  dc  fuis  bonis  inteUigatur  tradir 
diffe  cum  animo  compcnfandi ,  &  non 
('n  i.\ndi .  RatiO  cKco dcduciiur ,  quia 
in  ordiuc  ad  filiam  lcgitimam  in  un- 
tum  j  ^uando  Patcr  doicm  pio  cadera  ^ 
naipliot^promittit,&conftituit,  mtcl-  ^ 
ligicur  dcmo promittcrcf^:  connitucrc,  £ 
inquantum  cxdirpofitionciuris  ind.l.  g 
fin.C .de d<jt' 5 prnynif.Qx  o-txio  paccmotc-  3 


52 

Srnt  ':  ■ ! 
/uTerens , 
qiiod, 
«uifndo 
alw  ille- 
gkitna^ 

aliu.i  ' 
bon.n , ;  I 
ter  r.u 
dc  iutf^ 
ctnUt,n<.c 

tMftinir 
ilkia  alc 


retinf  Burbojj  tu  1. 1  .part.^i.  ni.m.  ido^".    nciur  dc  fuo  dourc ,  fcd  m  ordinc ad 
/oiMr.  mjmm.,6caliiplure$ibid.allega-    ^*' — •  •         -  .     ..  •  k 

ti.  CVjinimmo  tcncri  ct;.un  lili.ibusillc- 
&itiuiu,  Cx.  lucufalibus  dotciu  cuntcrrc 
llatutumcA  cod.  tom.  if.fubeod,  tit, pr.it- 

not.-f.num.^.,  &:etiaaa  ft.ituunt  Bartobis 
in  Auio.cx  tonipUwnC.dc  iuccfi.  mpt.,  Ko- 
Umdns conf.J^..  mim.4.0.  vol.i.,  MarefcotKt 

^/«r./.'/M.f.8^».".  "4.,  ' ' '■•f/r.'' i/'- r-7f:>., 
& anihi^.i.oi.:icr.t .it.i.  tit, ^j.nitm.id., 
tral^  ibtdem  cit.it i .  Scd  *  an  dcbcantur 
cifi-Kiu  ;il..i'M;-,  ill.-^itimis,  &naturali- 
\r.it.  ai:aiciu.i  j  i'.iuc,&  dos,fi  ipfae  fuc- 
rintdiuites,  &  habeantcx  fuo,  quo  pof- 
linrcongruc  .lii ,  &  dotari,'hi  (''-''niv.Hn 
noiicil,vndcu[c  rcmancc  dci.iu..adami 


Ratioaes 
pro  h.ic 
<^puuot)e 
imrun- 
tw. 


filiamillegttimam ,  &  naturalem  diui-  ^ 

tcin  ,  &  h.-.iicijicm  bona  ,  quibu;  polUt  ^ 
fibi  congruam  dotcm.conlUtucre,Patcr  . 
nontenetur  pcrfuperius  nocatai  dotem  | 
COnrcrrCi  quminimo  iitc  .ilimcnta  j  &  tx 
cjuamub  tcncrccur  aiimcnca  confcrrCi 
afTerunc  tamen  plunffli,quod  nomeoe- 
rctiir  ad  dottm^J''?     '«  /.  u  /F//.Jjf.ai 
i  .  cbcl.t  crgonon  dt  prsfumcndum» 
quod  ex  fuo  promifcnt)  9t  oonfiituerity 
fcd  dc  bonis  ciuKicTi  nlijc  .  Quid  vcr6 
lcntiendumfu,rinon  limplicjnir  prorai-  - 
fcriti&conftitucric,  fcd  mpromilGone}  xa 
connitutionc dixcrir  il- ilc  Linrus  p;.'!-  n 
prijs,6cniia:promiitcic,  ix.  (.tiiutuucn.,  <J 
&  quidcm  communis  opinio  alfcrit  in^   an tunc  raltem  pro mcdictatc  inteliiga-  ^ 
cj  hypothcfi  Patrcin,ncc  dc  iurc  natu-    tur  dcfuo  promitcci c,&conUitucrc,&  J 

proaltcra  mcoictatcc.xbonisipfiuj  filij,  p 
anvcn»  pro  totopcr  priiis,  &  priucipa-  t« 
litCrcx  bonis fiiiae 4  &  folum  indcfcau, 
&  fubfidium  ei.bonis  propn )s..irbun  n 
pixjl  .ihiiiu^  cnc,quo<.  pcr  pi  iiis,<Si prin- 
dpaJitcr  pro  toto  proniucnc,  &  confti- 
tucrit  in  bonis  eiufdemfilix,  &  fe,fua- 
que  bona  Patcr  roUnn  oblig.iuciic  ac- 
cctloric  ,quia  in  hoc  ctiam  1'aterpraefu- 
mitur  fc  confonnailc  difpofikionit &or- 
dini  iuris,  fccundumquodpcrprinsip- 
fa  filia  tenetur . 

ila:cpix)ccdunt,  quandoPatcr ,  qui 
iHamdotcmpromittit.rcucon(lituit,vcI 
nmpliciccr*  vel  fimul  de  boius  propnjb,  ct 
filiaB,retiiietapud  fc  bona  ciufdem^  qu 
filia:,quorum  cftadminifirato;  .  Quod 
vcr6  knticndum  fit,  fi  Patci  illa  bona 


raii ,  nccciuili  icneri  alitncr.u  ,  nccdo- 

t.  -.i  .X  lUO  COntCiTC  drfpOnfOr 

tibiu part.x.i.ip.^.  §.6.  Hnm.n,,  TalMOtm 
de  «offrMf  .49.««.5. ,  tioiandtif  a  faUeeonf. 
54,  a  /i/f»i. 5 i. /.'/'. i.,/'^'.,',.!-.f,  iifjeius  Boffiiis 
trait.de  dote  f.4.  Bww.Sv.pcricxiuin  tu  l, 
vxorem  §.  Tatcr  natur.jlis  //.  di  ,i;^.it.  5. , 
vbi  cxprcl:^c  diaUir,  quod  do;  J-ita  ^c- 
itcro  a  P.iireproriiianaturaiijQUi  Pauar 
fit  dcbicor  filix  cx  caufa  fidewonaaifi 
i,; ni  \-:  ftumatur  data  ab  eodcm  Patrc 
cx  Li. prop!  ijs,  fcd  animocompcn  fan- 
di  cum  iideicommilTo ;  Kationcm  paj 
hac  ci -..jiKja  doducuntawccdcntcb  in 
hoc  a  pat  i  ab  aiimcntis  a^otcm ,  nam 
ficuti  Patcr  ,  oCcdciurcnaLur.jli  ,  ncc 
ciuUiobligaturadconicrcnda  aimtciita 
fili«  natutali*&illcg'tii"'^j^uandoh?c 
diuc.--cft,&  habctahundc,  q-uocommo 
dc  pQiOic  viucrc,  ita  ncc  obiigatur  ad 


l 


H 


iiliojapud  rcnonhabcat,ncc  fitillorum  ^ 

.  -  ^         .  admimftrator,&  fimplicitcr  procadem  {^1 

coofiuQidamdotcm.quandoeademdi-  ffliadotcm  promiferit,  vcl  dederit, an  gi 

UQScftj&habct  aliundc ,  quopoait  fibi  fcilioc^tuncmtcUigaturproiniiruie,  vcl 

QDHunodc  cohlhtucrc.Hinc  proccdcntes  dcdi^i^Uiimo  donandi ,  an  ver6  com- 

ad  reiblutionem  propofiuc  diiBculutck  M|£mTMn»  B^b^a  M.l,  i>f^t-  4- 

CQncluduntJywiia II  khlm^$ag,itliiti  |H|^W* vkerimttmksB.  «p^ex 


Digitized  by  Ci 


DeD6teI.Pri:not.XXVn.    27  f 

fmmttUiritKr  f.foUtt.  matrim.  ,  BtUm  pothefi  illa  particula  fro  filia  nmndi 

^5    iHf$Mitir40tepart.6.priiiil.i6.iuim.f.  ddKCiatdligi,proutidcinronat,acin 

r)g.m^  vcrf.  nam ,  fthoc , Iomws  .AngeUts  Boffius  vtilitatcm  filis  nacur.ilis  per  tcxtum  m 

imnM  tMSjkdate $^^,Mmhpi.verf.tiu9d,f$Ta-  l.ftegoinfriiutfiog.ieiuttiiirMd^t&^itUi 

jpnA  ter,&mmi,t9jiidte.^.mm.pp.ioo.t&  fin.inprincip.Cjeod.tir.^qaodidemimA' 

loj.  cxprcfsc  iuftincnt  in  ca  hypothcfi  ligcndumcfl.quandoinproraiilioncdN 


Antor  ccnfcri  fatrun  (uBpiicitibr  doccm  pro*  cctctur  promittonomtnefi^i^tnmiiralisfM 
^ercns"  ipi^c>vdO(»rfKtid^^  tcxmmiHljmwmf.iebit,ftiytitKBg4 


ak  ani- 
inodo- 


intelljgi       animo  donandi ,  non  compcnfandi;  6""  inl.polla  Ceod.tit. ,  BartofuktlA 

Panem  hocqucprobaniprimo ,  quia  ,  ficxtra-  dim pcftpriitcip.  ff.de acq.p<^ef.  ^  l 
defao    ncus  fimpliciob^ilocaret  filiam  altcrii^      iusBRTio  UI.SidosfueritabextcaR 

gomiT--  jjrJEfuracrcturdotare  dc  fuo  ,  &  animo  neo  relida  pro  maritanda  filiaalicuius     5 9 

fimplicitdr  dooandi ,  noii  com|:)cnr.indi  lub  patria  potcftatc  ciiftcntc  probabi-  Dos  ab 

pcr  tcxtum  in  l.  vttica  §.  acctdit  C- de  rei  liuseft  ipram  non  efsc  profc^iaamv  fed  extr.ineo 

vxor.  aSio». ,  ergo  a  fortiori  hoc  prxfu-  aduenmigjp ,  nifi  alitcr  conftct  fa£iam  ^y^^fa^ 

mendum  eft  in  Patre>  quando  non  com-  efsc  coofetnplatione  Patris.  loannes  Qam' 

municatin  bonis  cumfilia»  quatcnus  pegginsdedotepjrt.i.q.io.num.i.  verf., 

ncc  eadem  anid  k  rctinct ,  nec  cft  iilo-  &  exbae  mtidem  iafenmt ,  Co»^''»^'''^  ^O'  aduenti- 

fUin  admtnifbator .  Sccundb ,  quia ,  fi  ^?criw**ir f .10.  «w.i 4. ,  &  fcqq. ,  &  tia ,  nxSx 

ftattrdot.uicric  fororcm  ,  qu.iatumuis  m  hanc  vidci;urm,igispropcndcrc  loan-  cooftet 

dittiiem,pr<eiumicur  candem  dotem  ci-  iK»*4/ig^  Bt^ins  tra^.  de  dote  c.  ^ .  n.ij.  ^^am 
don  dapkSesiMenoehm  de  arhftrar.  Jni.      Ratio.ex  eodedudtar,  quiacx  §ene- 

lUcioaes  '"^-^^- ^'"■il-si^f^eardn^  dc  p.  c.h.n.  concl.  rc  fuo  rclidum  ab  cxtranco  fub  titulo  ^^^eft»-' 

Moliac  ^^7^-  f^^amiUus  BoreiiHs  m  jHmma  douscx  lurisdifpofitiooc  totum  lichiuB  ' 

^pjQjone  deeifpart.y.  titu^  1W48.,  dr /r^. ,  Maih  cmm  fubpaoia  |W<dbic«ciftenti»,  4c 

ticj.  dc  tacit. ,  &  amhi^.  conncnt.  bb.  i  j.  quoad  proprictatem ,  &  quoad  vfum- 

tit.i  ^.nutn.zo.,  Io.tnncs  .AngelMs  Boffius  de  iiucium  pcr  textum  in  l.Vomponitafhy' 

.dote€.j.num.\o}. ,  crgohbcidemintcl-  iadelpbms  ff.faiml.ereifcnn.,fto  cuiusiei 

ijgjeadum  cft  dcPacrc  inordinead  fi-  dariori  intelli^ncia  tccolenda  fimC'^ 

liamillegicimam,6cnaturatcm ,  quan-  quae  fuerunt  di^  in  prflsoedentibos» 

tumuis  ciiuitcin,cuin  qua,  ncc  conimu-  ncmpc  ,  quod  anciquicus  dc  iure  dige- 

nicac  in  boius ,  ucc  rauouc  dccenuoni$«  ilorum  ^uidquidfilius acquirebac ,  n.-  . 

necadminiftracionis,  quiacumnonte-  tri acqmrebatperiieEmmff i.f>/acff jf. 4e 

neatur  ipiain  dotaic,  ncc  propriciit  il-  acq.poffcf. ,  vnde  ctiam quidquid  rclin- 

lius  debicor,iiiordmcad  hunc  cftcdtum  qucbauir  filio  prsfumcoacur  relinqui  Repe-' 

dotationisperindieft,  ac  fiefletexcra*  eohcempJacione  Patris  per  testnm  ra/.  tuntur , 

neus .  filio  41.  ff.  decondir.,  hodie  tamen  dc  iu-  '^"  f^*" 

#7   ^    Scdquiddiccudumcfsetjfi  Patcr,qui  xcnouoCodicisca,  qua;  acquiric  fiiius  j^l^ 

&  Vaterl  ^^*^^^*"^  ^P^^    dedact,  ncccft  non a  Patrc,ncc  debonisPatrisacquiric  Miiicnti. 

'  illorumadminiAratorpromittendodo-  fibi.quoadpropriecate,&folumquoad  tiji, 

ett  adini-  tcm  ,.vel  conftitucndo  pro  filia  illcgiti-  ffumfruAum  Patri ;  In  ordinc  tamen 

nidr.itor  ma,  &naturalidiuite  dicatfc  proraicr  ad  dotem  rclidfcim  Wia:  ab  extraneis 


bpnoru   tcic,&  cqaOicusreiiominefiiiaBjancunc  non  babet  Paoer  aliqued  iusoeque^ 

iik  nmid  intciliganiraiiimodQaandiooaftituere,  quoad  vfiunfraaum,  cum  ex  inns diT- 

fe  retmec  ^  promittcre,an  vcro  animo  rcpctcndi,  pofitionc  tota  fit  filia:  pcr  tcxtuiti  in d.t. 

<Uc4C  &^  ^  compcnfancU  ?  Bartoi  us  i»  l.vxoremX  Tompomus  TbyladclphiMs  ff.familue  erdf., 

,datu9.  Tater»»inditgi4etegat.j.,.Meintmin  -iieeiBoid&^rrca^licxaliqtudinnouatum 

^NBUHt  l.l.nu.84.  tf.foiut.matrim.,  & ibi Socitt.  e(l  dc  iurc  Codicis  ,  &  pcr  confcquera 

fifw  iUs-  jMit.nitm.  iHS.ad  fia.  ia hoc  cafu  doccnt,  non cii praeluraendum, quod  iUud  reli- 

oph^*  quod  iUaprOfttiftioy  &u-eooftitucK>  i»>  ^m  fub  nomine  dotis  ruerit  contem- 

aUtrcns    tclligatur  £»da  aniiuo  compcnfandii  plationcPatris,  cum  dirpofitiohominis 

dut.iirc-»  cumtuncPater,quamuisnonficadiiu-  debcac  intelligi  fecundum  iubicdtanx.* 

animo    oUlcatQr  bonorum  filiae  ,  intdli|^tlir  laateriam ,  &  iecundum  dilpofitionem 

«wjwen-  tanquam  ciufdcm  ncgotiorum  geftor.  iurhi.damttiiiffeSifmimiitfriae^.f,4e 

Contrai'ium  tamcn  tuitmcQc,  ncmpc»  damno  infeBo . 

5  8    quoci  inteUigatur  iiia  pcomiflmfiida  a  •  -Dioes  prim6  hac  ad  funamum  ver^ 

Pn^r-  Patre auimo donandi ,  St non repetcndi  cari,  quando  extraneus  dc  docc  difpo- 

nn^ail         ^'*^^^^'^*^^''f^^-^' P^'nileg46.  fuic profilia  nurianda%iealiacxj>rdr- 


ferens    ^f'>n.3Jmfmf,tmames  jlnplas  Boffiiis  trdS.  fiotic ,  quia  tuoc  difpofitio  Iiominis^de- 

dot  ifle    ded/)tec.^.mm.pz.i  Vetms  Barbofaadl.i.  bctintclligijVCConformctivdiipQfitkioi 

aninio    >mm.^j.§,cuidtjificMuatif.foiMt.tHairinton.  iuris;  fccus  auccm  , quando  difpofuit 

dniMn.i{  aarik*>  ^  AmAM«^^j^»im  in  hac  hjfc.  qsMipniliav  filts  exifteaDs /ub  pft» 

"  ^    '    "        Mm  %  tria 
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tria  poicftatc,quiatunc,vtnout  Barto- 
Ustn  l.fi  filioff.dccondn.,  &  danonjl. ,  & 
inl.  filioff.  de  donat.  cauf,  nurtis ,  fatis  ex- 
primiturraens  tcAatoris,  quod  volucric 
dQtCOT  ilUm  in  liliam  transfcrri  con- 


plationc  filij  fit  profcftitia  lati  doccnt 
Cmpcggiu}  dedotepiirt.  i.  q.  lo.  nkm.%., 
ConfiajitiMs  Ro^erius  q.  lo.  num.  7. ,  &  8.,   SJ  Ttti 
Mantica  de  conieS.  vlt.  voluntatum  iib.  8.  fit  conlU 
tit.i6. ninn.  i . ,  ^  1 1. ,  StepbanHs  ^ratia-  tatt  nep- 


ft.inci.i 
qiio.iil 

qinlitii- 
tein . 


tcmplatione  Patris.  Scd  contra,quia  iUa  nts  difcept.  for.  tom.i.  c.50.  num.j.fSimon  »' 
cxpreaio  patric  potclUtis  indifcrcns  eft,  de  Tretis  de  interpret.  vlt.  vol.  lib.  1 .  in-  '^°"a 
vd  vt  fignificat  lcgatum  fadtum  con^  terp.x.dnb.i.folut.6,nimA.,./1i^elMsinl. 
tcraplatione  Patris,vei  vt  importct cau-  in  ^uartam  nu.  1 7.  ff.  ad  leg.falcid. ;  Quod  (ij ,  ' 
fam  demonftrationisi  vndc  in  dubio  fu-  vero  tunc  computetur  in  legitimaiii  filij 
mendaeft,  prout coniungit difpofttio-  dcbitamabauQ,6cin lcgitimamncptis 
ncm  homints  cuin  conformitate  ad  dif-  dcbitam  a  Patre  Cagnolusin  amotat.adl, 
pofitioncm  iuris ,  udcoquc ,  prout  ftat    dedit  dotem  f.de  colLtt. ,  Mangilius  de  im- 

pHt.t^.XX.,^  q.z\.,Merlinmdelrgit.lih.x. 
tit.z.  q.S.,  Hodiema  in  addit,ad  decif.Surdi 
decif.i  i8.  num.6.,  RotaRoman.part.6,  di- 
uerf.decifA^%.,&  i4<5.Quod  vcr6,quan- 
do  conftituta  eftcQntempiationc  ncptis 
fit  aducntitia,  &  noncomputctur  inlc- 
gitinum  ,  vt  fupra  fentiunt  pracfatiom- 
nes  DD.,&  aiijplurimi  alicgjti  a  loin^ 
ne  sArgelo  Bofjio  traii.  dc  dote  c.  a  nunt, 
X,  04^1,. 

Erima  pars  cxpreis^  habctur  ex  l.fei  ^  ■ 
fi  plurcs  §.  in  adrogato  \f.  de  vulgari  y&  in  l, 
aditio  §.  fin.ff.  dc  acq.  h<ier€d.,6i  ctiam  de- 
duci  potcft  ex  l.profeilitia  inprincip.ffjif 
iurcdot. ,  vbi  in  definitionc  dotis  profc- 
ftitia:  dicitur,  qux  a  Patrc,  vel  parcntc 
profcdacrtj  vbiilla  particula,  velparen- 
tc  ad  aiium  congrucntius  rcfcrri  nc- 
quit,  quemad  auum  paternum ,  non_i 
tamcnquomodocunquc,  fcd  prout  do- 
icmprxftat  contcmpJatione  hJi; ,  nam 
tunc  vcrificatur,  quod  paria  funt,quod 
cgo folucrim ,  vcl  alius contcmpJaiionc 
mca  pcrtcxcuin  in  d.l.adniojf.de  acq.hx- 
redit.  Addo , quod,  quando  auus patcr- 
nus  docac  ncpcim  contcmplatione  filij, 
quoad  viimifruauiu  intciugatur  fJ^*    pcrindcfic,  ac  fi  ipfc  auus  primo  confe-  ^2. 
coniciupUtione  Pacns.cui  lilc  vAisfru-    ra:  lUam  quantitatem,  vel  fpccicnu,  Si  fltcd. 
^tusacquiratur,#[ini  pjciio  iurceidcm    quamaUignatindotcm,  tiUo,  &  dciiide  ^inita 

ipfc  filius  brcui  manu  confcrat  proprije 


dcmonftratiui:  iuxta  tcxcum  1«  l,his  vcr 
Sofiiimr  his  in  fin.lf.  de  hsrcd.  infin. ,  prout  eti.im 
qtia-d.im  fcntiunt  i: ampcgj^ins de  dote  q.io.num.^., 
«Td  "['^  /Mwnr i  «oiJT/w  dedore  c.j.num.zj. 

ex  qiKiIi-  Qy'^^»  alicubi  iUa  cxpicfsiopatria;  po- 
tate  fiiiK  lellatis  fucrit  interprccaia  procapartc, 
exiftentts  quod  fucrit  fadtacontemplationc  Patris, 
fub  p.i-    ijoc  cft,  quia  ibi ( Lipponuur,quod  tuent 
cn.i  pote  appofitacondicioaaliccr  ,  fi  (cilicct  filia 
JUtc ,     fucrit  fuh  patna  potcftatc,  prout  cucnic 
|N  l.filfo  jf  .dcdon.U.  cuifa  niortis  ,  quciU 
tcttum  allcgauii  B.irLoius  profua  opi- 
nioiTC  fumcasiUamfimpliciccr,  &  abfo- 
lute ,  qucm  tamcn  inccUigcndum  clic^ 
iuxta  lilam  condicioncm  doccnt 
flantius  Rogcrm  dc  dotc q.  10.  n«>«.  1 4.,  CT 
fcqq.  ,  Camfnggius  d.p.irt.  l.q.lo.  num.t. 
i/erf„  &  cxim  qnidam  infinc,loMnes  ^n- 
^eiits  Bolfius  loc.cit. 

Diccs  fccundo.faltcm  vfusfruftus  dc- 
bcti(iccllj<;i4d  Pacrcm  pcruciiirc,quan- 
Soluititr  doiii  lci;acofac(acft  expreifiopatrif  po- 
.ali.i  in-  icliatii, &  ficiUa  dos faltcm  quoad  vsu- 
fruicum  viucntc  Patre  dcbec  intclligi 
prokcticia  .  iicd  contra  ,  quia  iii  prirois 
gratis  omnino  diciiur ,  quod  illados 


filiu;  .icquiratur  pcr  tcxtura  »»» Tojn^ 
foitius  VoiUdelphius  ff.famil,  rrf  «/'.Dcindc 
cumproprictas  fitpotior  raiio,  qus  in 
rebusconfidcratur ,  curahaecpcrtincat 
ad  ipfam  tiliam  dcnominationc  dcfump- 
ta  a  potiori  ratione  dos  eJlctdiccnda_, 
aduentiti.T. . 

AssERTio  IV.Sidosfueritconftitura 
60  cicpti  abauopatcrno  conccmplatione 
Si  dos  fit  fiUj,  vtiquc  eft  profc<aitia,hxcquccom- 
connitii-  pucanda  cft  in  legitiftiam  filii  dcbitam 
f<i  nepci  ab  codem  auo ,  &  in  legiiimain  neptis 
ab  ;iuo  ticbiumipfia  Patre;  fi  veio  fucritcon- 
P-ucrno  (^jjucacontcmplationcncptis  fitaducn- 
p°^"[*'"-  titia,  ncccomgutcturinlcgitimara  filij 


fiiijca 


filiie,qua;cftncptisauipatcini',  prout  ^[j'^!^. 
noLit  .Angclus  ind.l,  inquartam  nian.  17.  put.itTir 
ff.adfalctd.  iniegiti- 
Sccunda  parsj  quod  fcilicet  illa  dos  numfilij 
fic  coiiftituca  coraputctur  in  legicimara  5^?*"° 
filij  dcbitamab  auo  ,  &  in  Jcgitiraam  7^^^^ 
neptis  dcbitam  a  fuo  Patrecxcofacilc  ^^^^ 
cuincicur,quia,quando  datur,  fcu  con-  neptis  i 
ftituiiur  contemplatione  filij,illabona  fuoP.itrc 
praefumuntur  primo  a  Patrc  alfignari  debicam. 
filiopcrca,qua;mox  innuimus,&  dcin- 
de  breuiraanupcr  filiura  fuac  filia;,  qux 
cft  ncptis  Aui,  creoab  Auoeidem  filio 
prxfuraendum  cft  dari  pro  co ,  quod 


eidondcbicamabauo,necinlegitiraam  ipfc  Auus  tcnetur  dare  filio,  nempc  in 

ncptis  cidcm  dcbium  3  Patrc,  qui  eft  coraputationcmlcgitimas;  Nequedicas 

iiliusciufdcmaui,  fcdinicgitimara  ref-  prxlumi  potiusillam  dotcm  libcr^ ,  & 

pedlu  auidc  bonisfuisdotantis.Quod,  titulogratuito  donatam  filio,quarati- 

qiuadocoaltituta  cft  ab  auo  contem-  tulo  quodamodooncrofo  lcgitimaB ,  & 
M  i  prop- 
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proptcrc.i  noncompiitandain  in  lcgiti-  munitirniflincntluris  perici  BjUus  inl. 

nuro  ciufdcni  hlij  i  Contra  enitn  impn-  docem  quam  dcdit  ff,  de coUat.bQnor„Sirtion    ^  j 

gnabcris » quia  non  cft  prsfumcndum  de  Vreti$deinterfx/tt,itobmfJtb.  i  .mcrp.  pfobaby 

dc  Jibcra  donationc ,  vhi  cft  titulus  dc-  2  dub.  i .folut.6. 

biticxiurcnatur^li^ncccrcdenduincft,  ccjJionihuspjrt.i.q.i^j^arrai^tuimjS^tiii-  kfur 

21104  Auus  dotjndo  ncptim  filuau  ali;  innumcri  quoscitat ,  &ftqoinir  ^ 

lij  volucritalijsfilijsprsiudiciura  in-  loatma  ^-In^rlHs Boffiusdedotec.j.num.^j.j  ff^P'*' 

ftrcc,vnde  in  diuiiione  cum  cattcris  fra-  &f-'qq, ;  ^mbus  adhsrcndum  exiftiino, 

lHbwPater,cuiusfiliamdoauitailiW|  priiiioftttentoordinenaturx,  quxma- 

'  4c(iet  illam  dotem  Gomputatc ,  gis  fertur  iu  proximiora,qu  aro  in  remo* 

Terda  pars  ex  co  £tcili  euindtar,  tiora;  fecundo  attcnta  leric  charitatis 

quia,quoddaturabauonepticontem-  fccundum  4|ii.im  cx  D.  Thoma  magis 

platioueciu6lQmtubctur  taii^uamprah  attendcndaiuat  banapropria » quam_ 

mumeiufdemfiltaBj&nonprQcedeiisi  alteaa,&roagisinco(finnoofiorumge- 

Patrc,  crgo  habctur  tanquam  bonura  ncrcquistcncturdiligcrcfc- iprura,quS 

adueatttiua\  ciuldem  neptis  ^  oec  cri(  alios,  &  pcr  coi^cquco&  magis  quis  dili- 

compatandnm  in  l^ttma  Fatr»  %  Ne-  gcre  pra^mitur  fibi  ranguine  proxi- 

Rationcs       ohfta:  tcxtus  in  d.  l.  proftSitUfj  de  miorcs,qium  rcmonorcs .  Tcrtio  atccn-  RatioBes 

ibadcces,  iure  dttutmf  vbi  dos dicitur  iwii^bftirii  udifpoutioaciunspuUtiui,&  pr^cipuc  proh.ic 

qnod  ,    non  folum,  qu«  procedit  k  rim « ied  ex  textu  bttjUtem  f «m  dedit  jf.  de  collat. 


,      .    etiara,  qua:  proccdit  a  p.irentc  ,  quod  hiv.or. ,  vbi  lcgislator  primo  ponit  ca- ^'P"^'**"* 

-ytv^uc  intclligcndum  clt  de  aiccndca-  t um  dubium  ,  &  dcindc  rclijiuii  m  fa- 

eemp^ia-^  tepcT Uncam  virilcm  ;  Non  obftat , in-  u  >rcm  noa  neptis, ftd  filij,  quatcnus  il- 

tione  "  quam ,  quia  illa  vcrba  aprfTfiiteintclli-  la  doj  intcllit;.uu!- fat^a  contcmplatio- 

repcisn.i  gciidaiunc ,  quando  parens  id.  prxlbc  nc  hUj,adcaijuc  piofc>icitia  ,  &  compu- 

fir  profc  cx  officio  Patris erga  ncpcim ,  adcoquc  nnda  inlcgitimam  filij  ciufdcm,atquc 

wu»    «ontcmplationc  Patris  refpcdu  fiiias  hxc  locumhabcntnon  folum>quando 

^fdc ,  quodcxprcfs^colligiturextcx-  auusviucnscidcm  neptidoiemconfti-  > 

tu  in  l.dotem  qu.tmdedit  ff.dc  io!ht.  boiwr.  luitjfcd  ctiam,quidqujd  in  contrarium 

-Ibi-  Occurrit  4cqtUtai  rei  ^  yt  quod  Tater  dixcrit  Hondcdeus  coi.jil.ifo,  nHm,zj, ,  vbi 

fmem^ttptermefiU^tmeitnmineMit^er-  aUospluresallegat  ,  quandoeandenu^ 

Mi/it,ae  ipfedederim,(juippcoffiritimjU!  conllituii  in  vU:ma  voaji\tatc,  quia_. 

eirea  neptim  ex  officio  Vatns  crgj.  fHtum  quocunquc  raodo  conltituacur  titulo 

fendett  krifmtt  Taterfiiit^dentamtfrefter  jotb  miuiant  rationes  prxdiftx  ,  &:  in 

fliiim  nrpn  dofm  d.rrc  dckt  ,  cx  tjuibus  i^.jc  confcntiunt  comcuuniLcr  luris  in- 

fcquuur ,  quod  ,  li  nondcdcni  piopccr  tcrprctcs.  Ad ca,quiCprocontrana  lcn- 

Fatremy&tanquamcHQfficio  Auictrca  tcniia  affcrebantur ,  nutK  refpondcn- 

ncptim  cx  officio  Fatrit  a»noniiUcUigar  dum  eft,&  quidcm  ad  tcxtum  in  L.Auus  Soluoii. 

turilladosprofi:^Htia,fcdmerfeaduen-  jjf.rff  i«rf</of.  diccndum  crt,nullam  vim  tar  ratio 

tilia  ,  &  proccdcnscv  aui  libcralltate-*  focercin  pr£Efcnticafu,rccunduinqucm  'lyV'"""' 

crga  ncptim,  6c  doiutionc  ^  ^  ifupponimus  in  illa  cUlipofiiionc  adgllii  " 

Tota  difficuttas  eft  in  eiplicando>(eu  pnccis^  dubium  de  nltus  intentione^> 

intcrprctaiuio.qu.inclonamintclligacur  ncccoiiic£'turas  potius  in  vnamyquam 


&x  coA-  uerlum doccnt , quod , quando  cx  indir  Auiam  rcljpexilic  pr^cisc  ncptim ,  &  do- 

ttmpia.  ci;si  &conieaurb  noopoteft  potiiis  pro  tem  conftituifife  contemplatione  illius, 

g?"*  fi-  vna.quam  pro  altcrapartc rcfolui ,  fcd  ^  Hc  illum  intcrprctantur  Mjpnandc- 

oiijJSfa  lemanct  res  pcopric  in  dubio,pra;l  uau-  f ,y;  i  ^ .  mm^, ,  Tercgrims  dc  fideicommif. 

^^cm-^  ttirdaia contemplaUQni neptis» adeoqs  art.jj.nvm.xz.fCaiti^i^Htinetfentat.ii 

pI.itione  ccnfcri  aducntitiam,ncc  compurandam  conf.  151.  Mcnochif  num.  10.  verf.  r.ec  in 

neptts .    elk  ialcgitimam  ^a\{).UotidcdeHsdecif.^.  contrarium  .  Ad  illud  ,  quod  dicebatur 

nHin.j.,quiettama(rerithancopiiUDaem  de  legato fimpliciter  h&o  nepti ,  noiy 

In  dubia       communcm  Corr.rm  conf.^^.  mm.  j.  titulo  dotis ,  fcu  dc  dona  tionc  cidcm  fa- 

prjtfiN    lib.  4.  ipiam(^c  probabiicm  appcilant  ab  Auo,diccndum  cit,iub  diucrla-* 

mitur  Ci-  Mcnocimewit!et^jHm.fl.»  Tettgtiniitde  confideratione  illud,fcu  illam  poflili  dfe 

^l^!"  iWwfo"»*»'/'.  1trt.jj.n1m.74.  infiHepcr  tcx-  profcclitiuro ,  fcu  profc<aitiam ,  vtpoti 

•J^J*^  tum  in  I../IUUS  ]]^Ae»rc  dot. ,  &  quia  do^  tadtum,feu  factam  contcmplationc  nli;, 

pcisiecfi.  iS^taab AuoDepticcnfcttturaducntitiax  & aducnticium,feuaduentitiam,vtpocc 

dum  jUi-  ▼tpotccollatacontcraplationc ciuidcm.  itadum,fcu  t.)  t.im contemplationeaw- 

^uos,     Nihilominus  coatmiuw  magu  cum-  tisivclctcuu&cadcmncptis,quaado»< 
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Aum  cft  illud  legatum,reu  donatiOycrAt 
.  siupu»&coogrucdocata,vcladhucin^ 

nupu,  & indocat.i .  luxt.i  piini.im  con- 
ridcrjcioacm  vuquearbiccorxkgatum 
g  ^    i  11  u  d  /cu  domtioiiem  dfe  adoentitiumf 
-     ^  fcu  aducntitiam  ,  prout  fcntiunt  T^nn»- 

tio  f.iau,  gonmAicif.  1 1.  mm.^.,  MerUnns de  legit. 

feu  f.ict.i  liif.i.  fit.i.  q.  98.  mm.  i  j.  /«  priucip. ,  tjr 
ncpt  I      mm.^^ .,  6~     phorim:;  ncc  in  h(X  cu rr  i t 
i.im  niip-  paricas,quando  lcgatumfaAum  eft  lub 
cxprclloticul od  Kii .  R.itiocft,  quia, 

*grui  dotata,id,quodkgatur,reu  dona- 
tur,  non  intclligitur  datum,  legatuin, 
fcu  donatuni  pro  aliquo  debitu ,  ;id 
quodpatertcncrctur,  adeoque  praefu- 
mitur  fimplicitcr  proccdcrc  cx  .iticaio- 
ne,  qua  auus  crga  ncptim  ci;ci;;itur  ; 
quando  ^'cro  titulo  dotis  rclincjuitur 
praifumitur  chc  .td  cxonus  rilij  ad  do- 
tand.ini  tili.iin.  luxta  rccuntUmconll- 
67     dcr.U!i)iicin.\rbitror,illud  lcgacum, fcu 
F.xdhim  donatioacin ,  licrt  iion  conccptam  fub 
nepci  nd  nomine  dotis,eircprofe^t^um,fcu  pro- 
adhuc  ^  fcititi.mi ,  prouclati  profcquicur  Snmn 
fcM i^p"     ^**""    interpret.tdt.vMmt.  //tr^jn- 
lccuciu.  f '  /"■'f • '  •     1 1.'""»'. I  j .Rationem  eico 
dcduco,tiuia,qu.u'.)  ncpt: .  .v.li-.uc  nup- 
tanon  clt,ncc  douUjrcUctum^lcukga- 
tum  ab  codcm  auoprxfumitur  reuc- 
tumpro  dotc  ciufdcm  ,  ild  iuxt.i  Uipc- 
rius  dtcu ,  quando  rciiccuni ,  lcu  conlU- 
cutum  cfl  fub  nomincdotisjintelligttur 
conicnipl.uionc  filij,  quicll  patcr  ciuf- 
dcm  acpii.s ,  cigoiScc.  Alaior  probatiir, 
quia,  quando  patcr  aliquid  lcgatfilia: 
inhuptic  ctiam  non  cxprcfio  nominej 
dotis  intciligitur  lcgatum  pro  dotc  non 
aliaracionc,  nifiquia  tcnctur  dotare^ 
fi  1 1.1 1 1; ,  i5c  p  cr  confcq  i.  chs  intclligi  tur  rc- 
Rationes  'cu  dareproiiiodcbuo  lcgali 

pro hiic  per  textum       «0»  dotcm  $./! Vdtmff, 
opinione  [olHt.v}.:ti-:,iuvi.,  Si(.\{Hiduif.x.^.  nimA.t 
crgo  c  ciam,4  u  a  mio  a  u  u  b  a  1  iq  uod  legat, 
fcu  dotat  oepci  innuptic  cciam  noa  cx- 
prcU~o  nominc  dotis  jntelligitur  lcg.irc, 
&  donare  pro  dotcdr^.  /.  </«/  hbc  ui  if.de 
ritunupt.,  &  Ldotcm  (iium  dcdu  ;f.di  col- 
latjKmar.tCMVSi  id  intclligatur  Auus  prj- 
flare,  ad  quod  filius  cx  otlicio  tenctur . 
Haec  proccdunt,quandt)  pi\cc;:,c  du- 
^«    biuq}  cil>cuiu&  conteinplauoac  auu$  pa- 
ternus  dotcm  conftitucrit,  nec  coniec< 


riscft,egit  IomiksUi^Ius  Btffius  traSJe 
dttee.j.imim^^.ad^o.yideo  Leaorem 

rcmitto  adcundcm  ,  &  (ul  jiii  .iliv^ua 
incidcotir  tangam  in  proccft^u  harum 
difceptationum  >  &  prxcipu^  in  difqui- 
iicionibus  . 

As8fiit..Tio  V.  Si  dos  oqpti  fucrit  pro-  69 
mifia,  feticoofttnitiabauia  patema)  Dosnep: 
vbi  exconicfturisjfcu  prxfuraptionibus  tipromif 
nonpofset  alitcr  dcduci,  {tcobabilius  ^ 
crit  pr<e(umcnda  promtfia  «omempla- 
lione  filij,  &  non  ncptis ,  adeoq;  habcn- 
daprofeaitia,non  aducntitia  CefbdHi  ^ftnir 
€onf  48  5 .  mm.^. ,  UMm  UagmStguu  {irofeai-: 
tr.zil.dc  dotec.j.num.Si;.  in  fin.  tta« 

Rationcs  j  quxfupcrms  fucnmcad- 
duAaeadprobandam  dotem  ftcaSM^ 
fcu  conftitutamncpt!  abauopatemoin 
dubio  mcciligt  coalUiuum  contemplar 
tiooe  fiiij,non  neptis ,  idem  concludctt» 
tcr  euincuntdc  dotc  proniif^^a,  icu  con-  •  ■ 
Utcutaao  auia  nuccrua;  cil  cccatmarc- 
tior  ooniunaio  fangtiinfli  inter  auiain ' 
maternam ,  &  filium ,  quam  intcr  ean- 
dcm,&  neptem  filiam  filij ;  &  fic  cx  ma- 
iort  ianguinis  coniunftionc  maior  diJc-  ^*tc*. 
ilio  pr;Elumcnda  cftjr?.  l.fin.C.deverb. 
^^«;;jV.jr,&  vinculum  fortiuscharitatis, 
iccundum  quodmagis  tenctur  amarc  nis  inter 
fibi  proxiraiorcs ,  quam  rcmotioccsAffr  uwmjk 
nochius  de  prafnnipt.  Ub.  4.  prxfmpt.  16,  ffl«Mi.t, 
nnm.4..  ucrf.  tcrtio,  &  DD.  comniuniterin  1»«™^ 
IjGaUus  §.iiuidem  jj.  de  liiwr.,  &  poSlii.,  J  Jj' 
hocque  ctiam  inducunt  iura  duiUa-»» 
qu^  pr^ftnnunt  afccndcntcs  fuasdifpo- 
fitioncj  p;ouiUcntia  fiiioruxu  fuorum 
l.icci .  pcr  tcxtum  inl.i^ntus  Mariusin 
fin.  i\.  tic.v.r.uis  lcg.^.t. 

•Scd  quid  diccndumcrit,  H  dos  fucrit 
proniirsa,&  conflituu  ab auo,  vcl  auia  mQ 
ji,.r-r.!.-.t:fpii,vclap.u:-.n1i.cfratris, 
.itUii..c  ciiainmtciiigciviurprotcctiiu,  ^p^,^ 
vtpotc  conltituta  contcroplatiooe  pa-  nt,&te 
tns,  .invcroaducniiiia,  vtpotc  conlh-  fijerit 
luia  contemplatione  ncptis,  lcufilii  proiniflSf 
iiratris?  Potiilima  ratio  dubitandi  circ  i  •''^ 
cxcitatum  dubiuni  dcfumiture-xtcxtL 


pr;iumpciaiiS:to 

fe  cont^-  varij^,ex  (.juiiva?  poilit  colligi,  an  mcns 
plationc  eiuldcm  aui  patcnii  fucrit  ordinaca  ad 
J^Lj  ^*^'  neptiin,  aa  vcro  ad  lilium  in  conftitu- 
p^^"  cionci^iusdotis>fcd,quiadchocIat^, 


....       j.     j     .  ,  .aui.im.a- 

in  l.vnica §.accedit  Cjde rei  vxor, ait. ,  \  bi  fema.vel 

txpicrsc  dicitur  dotcm  ah  cxtrancoda-  i  I^.i.tjo 

tam  muiieri  iodubio  prclumi  douatam  6U*  is»r. 

tidemmvikti, Imrtmaona^Mi^smu-  trif* 

licr:,(jMam  aliquod fibiiiufcr;ijffc  c.xtrancus 

uou fiipuiando  vidcatUTf  &  nominc  cxtrar 

nci  venitettamatiu^attaittaterm^ 

patruus-Ibi-£j:fr4»fOT»  jwo»  tr.tcliigi- 

mus  onueni  citra  parentem  pcr  virilan  fe- 

xnma/iemlemem ,  &  inpotcjiatedotaaUm 

pcrfonam  non  hobtntem .  1-iis  tamcn  mini- 

mc  obltantibus  probabiiius  arbitror> 

iiuc  coniUtuca  fit  ulis  dosa.b  auo  f  v^ 

auiamaterna  ncpti,  fiuc  a|iatruofiJi« 
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nefili''^, qiiaEc/lmatcrncptis, 'c  fr.ur«,  ncm.pa  in ftneiffcnt ex vi tcxnts  ind.l, 

y  I    «uaffl  conteinpUtioiK  eturdem  oepuia  jmioai.aeeedit  valdc  probabilc  clTe  dor 

TrcMl.  w  tilis  fracris  jHexania'  conf.  1 1 7.  ««.8.  tem  conftitutan  ab  auq ,  vd  auia  ma- 

Im  cen-  lib.6.,Ccph4lus  corfjo^ .  num.^^  i .  ,Gjbrid  tcrn.i,  vcla  patruoncptij  &:  filix  fiacris 

iuitt  ^  Ub.iJitjk iifre iot,ci^l.%.tum.i^fiL  in  iatcUigi  conditutam  contemplatioue^ 

Oa  000-  hocmnicantoiiuuaaifumefica (iiperius  eiurdem  neptis ,  vel  filUe  fratris ,  dum 

WJ^'*?  deduda  ex  ordine  natura;,cx  fcric  cha-  antecedcntcr  num.  89.  in  fine  docuctat 

^^-qi^  ritatis^  rattone  maioris  proximitatis  ia  conftitutam  docem  ab  auia  paterna  in- 

cft  num  ranguine)&  fundamcato  maioris  dilec-  tdli^i  conftitutamconcemplationc  filij; 

nepti$,&  tionisj  NcqueaUquamvim  faciuntea,  certc  &  ipfa  auia  paterna  cx  vi  eiuf- 

fasM%   quaeex  aduerfo  pro  ratione  dubitandt  dcm  tcxtus  in  ordincad  hunc  cffcdum 

addu£Ufuntextextu/fl/.Tmtca$.4ccci/«  habetur  pro extranca  . 

Soinnn  ^*''^''"'^^'""''*^'»  9*^^Qdorjuidcm,  fi  res  Hic  oriturtli}^cultas,nn  ilh  doscon- 

tnr ratio*  4ttent^  connderetur tibi  iolum  fitcom-  ftituta  ab  auo ^  vcl  auia iiuccrna  ncipti, 

nes  op^  paratiointcrdotantcm,  &perronanL4  quamdisimiise&profeaiciam^nlea- 

BoiAta!   ■  dOtaum,&  folumdicicur,  quod,quan-  da  fit  etiam  profcftitia  quoad  imputa- 

adbmp-  dodotans  non  eft  ftipuiatus,  dotem  fo-  tionem  in  legitjmara  dcbitam  eidem_ 

tz  ex  L  \xxio  matrimonio  fibi  Kddi»tntelligatu(  nepti  in  bonis  nutris  fux ,  qux  eft  fiiia 

lucedit    "^*^  donafli:mulieri,quamuis  ius  ali-  eiufdem  aui,feu  auiBmaternfjadeout, 

C.  ie  rei             refcrua  fi^c ;  pcr  hoc  umen  ibi  fi  agat  ad  legitioum  fibi  debitam  in  bo-    ^  ^ 

vinrutf^       ftatuitur,  quod  in  concuriu  proxi-  nis  matris,iUa  dos  acccpta  ab  auo ,  vcl  gp^^y^ 

mioris  in  ranguiac»&  innatuia  widtifH  auiamaternaficQompuunda fro  cade  «flcient 

risiaaqucmdeiarefpeftatneptimdo*  legitima,aaver6e:tnqae(mTOeratale-  nondfe 

tarc,auc  lobrinam, non  intelligaturdo-  gitima  cx  bonis  matris  ipfi  intcgrcde-  proftfli» 

tansdotcm  promitKrc  »  fcu  conftituerc  bcatur .  Menochius  conf.       rMm. z6.  t"»q"««* 

contempUtione  eiuAlem  fibi  proximio-  cipreTsi  arbicratur,nd  efle  profeditiam  ^^eJ^"" 

ri»,&  ftriftioris;non  eienimdotans  pr^-  quoad  imputationcm  in  lcgitimatii  ipfi  ,„  legitu* 

fumiccnfenduseftjvoluifle  finc  alk(^ua^  dcbicam  cx  bonis  matns  ex  difcrimme,  n»m  nep 

cxprelGoncrecederca  iurc  fanguinis,  &  quod  intercedit  inter  cbUationem  »■  &  ti  debiti 

]           a  difpofitionciurisiquodjfitcxtusdicati  imputationcmco,  quodincoUationcea  e»  booit 

dotu/ic  rajgis  muliert  vtdcaiur, \\oc  umcn  omnia,qua;  capiuntur,  fiuc  per  caufam  n»*dtll« 

adhuc  non  ofttcit,  quia  notanda  eft  illa  immediatam,  liuc  pcr  caufam  rcmotam 

particula  fMjgw ,  qux  eft  rclatiua ,  &  imputancur  ,*  in  imputatione  ver6  ia^ 

coroparatiua,&cumftetelediuc,exclu-  kgitimam  e^  tantum  computentur  , 

dit  dumcaxat  id,.id  quod  rcfci  cur ,  &  qux  mimcdiatc  proucniunt  a  Patrcj 

comparaiur  lafo"^ in Uidfcrc mm. is.^\4c  \ux^3artoUmiu  /,cmm  <^ortetC.de bm.,  • 

i$iripi.«m.hii.,  Bmtlm  in  l.filio  fanSUat  tfMfVlb.  Gommunius  tamencontrarium 

ff.de  condit.,  &  dcmonfl^,&  t»l.x.  §.i.,«Jr  doccat,ncnvpc iU.im  dotcn;  conflicucam 

ibiClofam.t^naantemedtum  ff.  de  reb.cte-  ciiamabauo,vcl  auuraatcrnacontem-  « 

d^.i  vndefenfu8eft,quod,quando do-  plationc  non neptis,  fed  filiae impumii* 

tansextrancusnoneftllipuiatusdotcm  dani  cfsc  in  lcgitimam  dchitam  afilia_.  * 

fibifolutomatrimomQfcddi,nonpocius  ncpcj,6irationcmadducuia4«««.^«gf- 

intelligaturdOBacaimniieria  qnam re-  imBeifuuit.c.^. mm.91. ,  quia fcilicet ,  rbfem^* 

feruata dotanti ,  &  hocerat,  quodibt  qu.Mnio  dos  cnniHruirur  ncpti  ab  auo  j'*  -^^* 

Gontrouertebatur, &  quod  textus  fefiat-t  matcrno,  vcl  a  u la  conccmplationc  fiUs        .  ' 

uici  Qtierum ,  cum  ibi  non  cflct  difli-  incclligitur  fidionc  iuris  primo  tradica 

dium,  ncccomparatiointcr  dotatam>6c  filis,6tdeindepereaadcmbreuimanu 

patrem,  vclmatremipfms,  qiiivel  eft  collata  nepti;  vode  cdsat  illaratioj 

tratcr dotantis,vel  filia,textus  circa  hoc  quod  proficifcatur  per  can&m  mediao 

nihiircfoiuitjfedrdinxiuicrcrulucndu  pun»vei iromediacam ^ 

laterpi^*        alias  iuris  difpofitkMics,  &  prac-  AssbrtioVI.  Quandoextraneus^ui 

tatiod.l.  funiptiones.  HaecintcrprctationeccHa-  dotem  fcmin^conftituitjnoneftpadus,  74 

'    cl  ria?ulmittendadti  caecero^ui  ciianu.  occftipuiacu&candem  docefibircfticui  £xtr»> 


4t  ni  '  auiapacema fxvf  i.l.vme^ §.m«iit (bluto matrimonio,  qui  ezcraneus  noo  ^ 

vgtr.aS,  tff  rfi  vxor.  atl.intelligenda  cflet  dotcm  fit  ita  coniunftu&fanguine  cum  Patrc       '  • 

confticuiflc  contcmpiacioae  ncptisj  cum  ciufdcm  issmaaix  vt  prsfunucur  eam 

-  ipGi  edam  coaiplitetur  in  eodcm  textu  oooftitnere  intuitu  ,  &  contemplatione  redd!  cf. 

fiO  cxtranea  quoad  hunc  cffcftum ,  ibi  Patris,ex  certo'iurc  prjefumitur eandem  fewr  do- 

jnimpro  cxtranco  quicunq;  iatelligi-  £aBminaedonarc«adcoquciilamdscad-  "^re,  Sc 

_  '  -fiir  acraparentem  per  virilemfexnm  vitnutiaLmBaldHt7^sit^4i4at€fm.6.'^^^J^ 

Aendcnfcm  ,  vndc  miror  quoraodo  priuileg.^.,SteobanmGratianustom.x.di-^r*'"'^ 

iyi  ii^ilMS  B«ilfuud.trait. dcdotec.^.,  £eegt,i9r,i:,^^^iijim4s»  & tom^.c.-j^f»  ""^* 
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'nu.66.,&6S. ,  {''tmillus  Bordbuin  fitmmA 
^ecif.part.^.  tit.^.  num.^^.i& feq<j.,Ve- 
trmBarhopi  l.  \  .p.nt.  j.mm.  15.  verf.  pri- 
tnus,  &part4..nHm.ii\&.  f.folMt.matrim., 
&  alif  inHtmcri ,  quos  cicac ,  &  fcquicur 
Somiet  UngjHm  Bt^mtrt^.ieJhtee.}, 

Racioex  co  dcducitur  >  (}uia  cx  vna^ 
pane  eieo,  quod  non  fit  ftipulatuseani 
doccm  fibi  reftitui  incAfu  difsoJutionis 
matrinionij  iam  dorutlc  magis  mulicri, 
quamaliquod  libi  iusfcruafse  videtur 
Rnfiones  P'-i"  tcxnim />;  i.vir\.:  §.  accrdit  C.derci 
.pro  af-  vxor.  ati.  cx  ali.i,cuiii  nonconcurrac  in 
llno^    eodcm  cxcrancodocante  maior  >6c  flri- 
ftiorconiunitio  cum  P.urc ,  quamcum 
ijpfa  fccmina  dotaca,non  potclt  cfsc  pr.x- 
(umptio }  quod  eittan  cniuii»  pociu» 
eontcmplationc  Patris  ,quam  contcm- 
plationc  ipfius  fueric  dos  illa  conlticuu» 
crgo  illa  dosfuppoiiiair  abfiilnticideitf 
nulicridotiAra. 

Hoc  adco  rcfura  fuppono,  vc  cciam 
fenasun  prioio  intelligi  nioc  eam  do- 
temdonacammuIicri,quantumuis  ipfa 
(^5     ficdiues,  &  h.ibeat,quopofru  libi  dotcin 
Cenfetttp  OOOgrucconHitucrc,  qui.itcxcustn<f./. 
•ei«m  do  vnicti  $.aacdit  iadHiiaStc  loquitur  non 
0«»«-* ,  diftingucns  intcr  roaUerem  diuitcm ,  5c 
«uamiui  paupcrem;  acquc  ita  ctiam  fentiunc  Ca- 
g^j^  miUHS  Bwellus  infHmmieeifpm.  5.  tit^. 
IWM.d8.,  Memehim  iemhitrar.  cafM.  nt$. 
^^.,M.ifcjiduf  tlr  proli.it.  coficl.  ^yjx.nii.j.f 
CratiahM  dtjcept.for.tom^e.-j69.  mj6l. 
Secundo,quod  ettam  intelligacureidem' 
nulicri  .ib  cxcr.i[ico  dot.incedonata_.  , 
Eti4m  <I  fiuantumui&tucricpromilsai&tradita 
liieric     ipfa  muIiereabTeoie  JM!«i^«  itttfit.,  & 

|>romifla  ainjir.  coruntjib.i  ^.tit.l^.iwm.  4. ,  Ta- 
IpCxfx- 

Utotnsdedote mim.io^ . ,  MenochiHsdc arbt- 
#r«».f.88.»«w.j7.,&  alijmai^iscommu- 
nicer,  qui.i  licec  promiilio  ftiifl.i  .ibfctiti 
£tpouus  poUicicacio,nihilominus  fauo- 
tedocis  pcr  ius  fingicur  Aipulacioin  £1- 
uorcin  ciufclcm  mulicris  aDfencis,  vtcx 
comiiiuni  tcltatur  Joannes  .Ai^elits  Bajlfiitt 
iedote  tf.c.j.MMi.toft.yvhipluresiopar-' 


ticulari  allcgac , 


Quamuis  autem  dixcriin  inafsertio» 
HCy  f «j  extraneus  non  fttvim  coniiiii£ius  fan- 
gmne ,  vt  prafiimatifr  cam  confiitnere  con^ 
templatione  Vatrif  ,tionvropxeraYc\im 
'    kieelligas, qurid  ,  fi conrtitucrctur  a  m.l- 
'^iS^^  (quam  (]  uoad  prcefcqtcm  cifcc- 
'•i<,V^' oii^nirenomiiie  extranei  cenentfi^ 
Jl^^  communiterDD.pertcxtum  ind.l.vni-' 
jjjj^^  tai.accedit  Cjerei vxor.aSionc, vhi  nomt- 
Uiinell^  neejcnaneiintelligitur  quifquis  perli-r 
fizintd-  neamvirilcmnoncft.ifccndciis ,  potilfi-» 
''E^ew.r  mum,cum  raatcr  non  tcncatur  hiiam_, 
StTi'i  docarc,niii  in  lublidium  Patri<  pcr  texn. 
pmiiil.mater  Cjievire49t.)ifkWtigAX3Xt 


conflitut.i  cr)tKcmpIationc  Patrii^.idco-' 
(^uc  licprolccticu ;  nolim ,  inquam ,  fic 
incdligas,  quia  cum  nec^dt^lttN  biaturf , 
ncc  ordine  ch.xrit.ttis  m.igis  tcneatur 
vxprcreamantum,  ac  erga  iiliam,ooa 
tM  pMramendat  qnod  dotem  prind^ 
HtCrconftituerit  cotcmplationc  m.iriti, 
fed  cx  naturali  propcnlionccrga  fiiiam 
K^JHmamtpart.^  .diuerf.nnbeideeififg^ 
,  &  fcijtj.  llac  cadcm  ratione  crc- 
dcrcm,etiam  tratrcm  dotantcm  forofcni  • 
ex  fuo  intelligi  dotera  illamconftituere- 
contemplationc  fororis ,  adcoqueill.im  ^ 
donarc  (\milius  BorcUm  tu  fmma  dciif. 
fart.j.  f/r.4.  nMM.dS.  ,  McnochiHs  dc  arbi-  J.^" 
tr.jr.c.ti:iiH.'!i,m.^o. ,  M.!ff.'..  d!isdcprohat.  }f![JJ?jJ 
f cwt /.5  j2..m.j.,  luiu  licct  fra tcr  lit  aquc  ' 
prim^,  quinimmoftri£tiusconiun£kus 
cum  Pa crcquanicumrororc,  nihilorai- 
nus  cx  a  iicctionc,  &  xuturaii  propcnlio- 
nee^foiotem  videicttr  eandtm  4oi^-' 
r'.ti(so  contcrnpLiti  Mic  ciufdcm  .         •  ' 
£,a  tamen,  qud;d.cta  runcin  hacaP- 
fertionede  extrancodotanre  mulicrem, 
cuod  fcilicct  dotcm  illam  ini  .-llir^atur  7Z 
c  idcm  mulicri  duiuu  c,  luni..ii.d,i  lunt  Si  ex(r.j- 
primo  in  cafu  ,  quo  ipicdotatiHcxtra-  ^ea%  dc 
neusefsccdcbitortalis,  veilirailisquan- 
titatis,  vcl  fumm.-Ecrgacandcin  mulic-  ^^j^- 
rcra,tunc  ctcnjm  probabihu  .  noii  prx-  temgg^ 
fumerccurdonarc,fcd  vciie  compeniare  fijnMC 
Bartolia  in  t.vxvrem  f  pater  natmriUisf.  de  ceiifa»* 
Ugat,^.,  ^4itgiiflinns  Barbofa  coHcfl.  cd  l.  curdoo- 
vnicam  §.  accedtt  C  jdc  rci  vxor.  ati  .««.55., 
Tetritt  Barbefaad  1. 1 .  part,^.  mm.  58.  iff ,  )^^' 
folut.matrim.,  Camillus  Borellus  infumma 
dccif  part. 3.  tit.^.num.'jo.  77. ,  Cir 78. , 
quidquid  ex  aduerfo  dixcrint  Bartoins 
libi  p.unt,i  coi:(lvis  inl.vltjiuim.^.  ff.  de  io- 
tis promif,  BaLdus TiglieUlu  ini.i. nu. ixi, 
ff.  folut.  matrim. ,  FantaneUa  dc  paB.  mft.: 
(/..■•(/■.5.  ■;'i'r.i  .p.rrf. W(7W.4.  R.uiocxco 
dcJuciiur,  quiacoacurrcntc ucita  nc- 
ccfsaria  firaul,&  voluncaria,folucio  po- 
tius  etl  pra;fumcnda  f.i.fta  cx  c.iiiia  ne- 
cefsaria,quamex  volutnanapcr  tcxcum 
inl.lAt.C.dc  aluucut .pupii.  pr£Si.  ,  &  l.fi 
cuM  dotnn  d.  li  Vut.  i-  n.  foim.  m.itrimon. ,  " 
cri;octiain  cum  ula  uotatiolatta  abcx-  jgutecau 
tranco  dcbitorc  mulicris  poflit  e&eex  £|iMcef- 
cauia  ncccfsaria  debici ,  vcl  voluntaria  b^,  5c 
don  uionis,  prcrumenda  pottus  eft  ex  tofimt»- 
L.rjiaciebici  ,quam  dniucioni-.,  Nc(.]lic  ra  feta^ 
obc(i>e  pocclt,fiaiscrauir,  quod  non  Ipc-  '  ° 
«et  ad  ipfum  eftiittenm  debiioremi.  '^^^. 
impIicarcpccuniamdcbicamproU;oar-  ^fp.  ' 
bitrio  in  tauorem  crcdicricis ,  acieoc|uc 
neque  illam  eoinfticucrc  in  dotcm  ciuf-' 
dcm,cuin  po<*sir  c.iclemfcmmacrcditrix 
vcilc  in  alias  caulas ;  i\onobiiat,  in-  5^,1^ 
I ,  ij^uia  eadem  fi^ina  credicrice^  infiiuitia 
-        1  ;ioinii  fMBtpcua  defai'.  oppo%* 
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jartanqiiJu^Mgaoruaig^ftor  eiufUe  prairucupck>»qHandocitraneus<lotan9 
^lMllteraeaiiiuiliiniiiuuctn  d»us  foee-   eft  adminiftntor  booonim  iriuIieHs, 

V}  rtj^am,cum  ffmina  ipraacc<!|>taucrit,    quoddotct  adrainiftraiorio  nomintj, 
.  .  J^.  iMMIeft,  cur(icul|pcomp«ifauai^,quaB   non  autem  ex  proprijs  botiisj  vt  tra- 
'  ipfo  iBre<itliiliuiitfifciWim,&ctqHi!nro  danco«napnBcitariDD.,'^v)tertius 

•  •     ••■  pcrtcxrum/fl(f.^^f.f.<ifforo/v«/Iif/'»«/t«f,    lojnnei^AngelusBt^us  dc  dotc  c.-^.m.\o^. 

&^.compcnfatKmsIiiSit.dea3.noafit3.c-  Scd,an,ncxtraneusdoLiaSjquiljinulc(l  81  ' 
cipicnda  .  Quod  fupponas ,  quod  dc-  adminiftratorbooorummiifieris^oeem  Etin^. 
bitum  cxtranci  fit  in  quantitatc  ,&dos  conAitucrct,(]ux  cxadcrct  p.itrinKiniu  netis  aJ- 
fit  in  fpecie  coollituta,  qux  ex  gcncrc-»    eiufdeni  raulicris,  intell igcretur  quoad  miniftK»: 

ruon(NistcipitfiUi£lione,&dicas>quod  exceirumdouredeluo,ade6quc  cxccr- '^'^'^ 
in  ijs , qua: non  rccipiunt  fun<ftioncm_„    fum  illum  donare ,  non  ita clari  a  DD.  \l^^ip^ 
non  dctur  compenlaiio  pcr  tcxtum  «Vt^    dcccrnitur .  Probabilius  crcderf^quod,  confti- 

l.pUni \.  ff.de Ug.&l.fi  cotmenerit  frimi  '  fiipfe  dotans  extraneus,  qui  etiam^  cuensdor 

ff.  de  pignor.  a£i.;  ftatim  dicam,  hoc  non  adminiltrator, noucrit  dotcm  illamet^  tem  exce 

o(Bfcerc,quia,vt  bcnc  notxt Mantica  dc-*  ccdcrcquantitatem  patrimonij,&"nihi*  dentenu* 

tacitis ,  &  4mt^.««wrnr.  Ub.  15.  tit.  1  lominus  in  illa  quanticate  conftitucrit,  ^^^^^ 

ttKM.ix., quamuts  nftnvidcatur  admic-  -  intelligcrecur quoad  cicciTum  ilKim  dc  ' 

tenda  compcnfatio  de  quantitatc  ad  fuoconftitucrc,quod  videtur  col!ii;i  ch  i\|,„,ci;r 

fpccicm,quando  cxccptio  compciifatio-  textuin  i.cnm poii  m'n-tem  §.  i  .4lc.idtiiin:jl.  cN^ciIufn 

Jiisin ludicioapponicurjvcipfo lurc&ac»  tiu.  &  quideai ,  quod  noucric  iiluin  cx-  <lon.ii:c. 

n6tamen,vbi  agitur  de  compenradCme»  eeffum  fu  pra  vires  i&cultncb  ciufdem^ 

quajpcndcu  cxdcbitori;>  volu;itJtc,.tn,  fxmina;,  pra^iuincndum  cil  cxco,quod 

quodfoiuic  dotis  nomine,velit  indcbi-  fitbonorumciuidcmadminiArator.Baj 

tuffl  coniputari  pertextlim  ht  l.  vxerem  qu^  diaa  func  de  extraMOMteiafite^i^ 

§tfdter  njturalis  ff.  de  le^at.j.  fit  adminiflr.itor  bonoru  mulieris  cqufc 

'  Ltmiunda  funt  fccundo  in  cafu,quo  intclligcnda  lunt ,  fi  admmiftrator  fue- 

ipfecztraneusfiucfitconiunausfaBgui-  riteidem  fiMUOA&iguiaecbiiiMaMSB» 

iie,fiue  non,fit  admi.iiitr.itor  bonorum  dummodo  ex  ofticio  non  tcncatur  pcr 

mulicris;  nam  in ca  li>  potjic/i  pra;fuinc-  fc  primo  camdcm  fxrainam  dotarc,  pu- 

rctur  dotarc  non  cx  fuis  bonis  proprijs,  ta,  li  fucrit  auus,v'cl  auia  raatcrna,ma- 

80     ied  cx  bouis  muJicris ,  vel  cum  auimo  Kr,  Pa  tru  us,  vci  frater^  vt  not^t  Iwamet 

Extn-  coinpenfaildi  BMm  m  l.vlt.  nn.m,  C.  de  ^n^dns Sofjiits  tfaff.  ie  iete  d.  c.j.  n.io9. 

tieas  fxut  dotis  prom.^BaidHsTionellHfdrdotepaxt.^.  propt^  iwdinm  ,  quidquid  alij  in  con- 

^jVf""  f'^"^il'-3.nu.^.,StcfhamsG>.itimiu4ifteft.  trarmm  dixeniit, .  Quod  fi  fupponas, 

«uin^  fil      '<"*'-4-  <:-1^9- >ium.j.^.,  CamHhrSif^  quod admimftratt>rextranens,quicunq; 

ucnoo.,,  ^"^  dcc.f.  part.^.  tit.^.  11M0.7O.,  illc  fit.vcrc  fucrit  ignarus  iiiiUN  cxccJius  (j  fijci^' 

qui  lit'  '^19'  vbi  allcnt  in  facli  contingcntia-;.  dotispromuff^  fupra  patnmoniumciuf-  conrnut 

.  ie  tta  obtiiiuifrc  in  iudicio  contradi^tor-  demneiain«,tuncprobabileeflec,q<iod  evcLiin;^ 


^^'"^    'rio ,  Ratiocft ,  quia  adminiflrator ,  vbi  i!la  promillioquoad  iilum  cxccirum.fti'-  i^^^^ns 

^**?*^    aliud  dcciu.sincntc  nonconlUt,ruppo-  pra  patnmomuin  fxmma;  ciict  nulta_.  'ano— 

nittirtiotarc  agcndo  negotium  eiufdcm  pcr  tcxtum  inl.fme  generalii  f.  de  inM^ 

fcfu/^^  muliepisjadquod  c)£  vi  orikii,quodge-  dotium,& d.L^m  fofimortem  ff.ikai'- 

t.irc  cx    nt,adminitlratoris,  obligatur,&coi»-  mititji.tut.      ' '•  ' 
bonis*     pcltipoteft .  NequeobftaciCKtusati/./.      AssBRTioVILExtrancu&dotawaatk*  ' 

lajs,ied  .vmea^.aeeedit  C.dereivxor.afiionetjAi  licren>,potc(V.in<onftitutione  dotis  ftir 

y^y**»  abfolU^,&indctiiiitc  dicitur,quodex-  pulari,iStpaei<ct,vt  mortua  mulier€L>,  . 

ti-anctKdotans,&non  iljpulansdotem  quam  dotauit,do6  adfcjvcKadfuoshj-  .. 

jibircddifo1ucoiiMtrimonio>incettigiSU  redesreueratiH;..  £ilcommunfis  apud 

.......  lur  (hnfrikiterdooaremulteri;  ^ions  omniitiD^Biddm^l^ieUiirdedotepart.^. 

obftat,inqoam,quia  ilk  tc.xtus  inniti-  pmni.  ] . ,  & . i&  jp. ^  Campnsius  de^  Exrr«J 

tatr prsBfumptioni volunutis  ciuii^cm«  dotefart.i.  q.x^iJiemebimtfeMrlfitrar.  neusllo. 

ettrand  dtitantis ,  qui  propteio)  etf.W,  tkHt^.-i  VtthuBMrhefj  ad  leg.  i .  tus mu- 

j.  -      poteft  iocum  habcrc  concurrcntc  alja_.  pjn.    ntm.  15.  vcrf  primus-f.folut.^ma-  ''""'^rHj 

Jvcbeowiioori  praefumptione  ,  &  copic-  trimon. ,  stepbatuu  Cratumut  d^ept.  for. 

fiantil:   aut» in «ootWirtum ,  qttia cuat^ilfat^  <w».4. i.^^^.mmSSS.y^UmkMHtieit.,  I^acI^ 

AtAnOix  tollit  primam  l.DinHsf,i^k(intg.refiit.  & anibi'^.  conucnt.  lih.  1 7.  tit.ij.  floannes  mortuj^ 

exLvni-  l.  qmJam  teftamento  f.ievi^.t&fitfii.  *^tyeliuIlMiu ^aii.dedotec.tJ.H.lli.  dos.ndfc» 

M /.  at-  fitbjiie.  1. 1 .  C.  qiti ,  &adikrfiis  ^nos  L  mml.  *  ExprdfK  codligitur  <qt  texra  in  «tid.  l.  vel  Xtus 

2^       foln»  f[.  dc  ritn  impt.f.Menoch.de  prxfumpt.  Vnica  §.  accedit[ .  df  rei  z>xw.  aS,  vbi  di-  hatteifai 

f^J]"-  LA.i.  orAfuMpt.^o.  nH.i.&jcfi.,&lib.6.  ciiur,uuod,licxtraiicus  noa  ftipuUtus  'y**?^ 

j»^flay»>tf|riaiiiiifi;;  foedoi  ameqMi  to<itdow»pcri^coiiititiiraml^  "^* 
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fibi  Ecftitui  diiToluto  matrimoniojiotcl?  altenutiuas»  oempi>cuai|tipulator  di- 

li^cur  illam  magis  donarc ,  quam  ilis  xk  doccm  ftbi ,  vel  fitnutUB  dotats  rtr. 

aliquod  fibi  rcfcruare ,  crg6 ,  fi  ftipula-  ftitui  Umolui  in  d.  l.G.iius  num.^ .  ff.  folut.  ^  ,  ^ 

n»^ericc^(ibiicaicuirQlu$omatri-  mtstmtn.,& ikhVetritsikuhof^nm.x^.., 

monioytiqveexvitalfsftiinilatioiiisd*  Hm^i BaptiBa  kSJlafi9  de  frmk^^s do-  |,gitur 

dcm  ciit  rcftitucnda .  Hck  idcmeuiiici-  talibus  centwr.i.  mm.  54. ,  StepbanusGrn-  adicda- 

luracuia  tmcxtcuixinl.fsextrMeiisC.decoiidit.  tiattitsdifeept.  fnreiif.tom^x,e.}o%.mm.6,  oWij^i- 

^rJJJJr'  caufa  data ,  &  racio  mam'fefti  hoc  euin-  Hocquc  cxprcfsi  col  ligicar  «ar  A/.  Giite 

cit;  cumetcnim  talcmdotcmconnitu.u  verf.  atfi  fibi  ff.folut.  matrimm.  vbi  non 

nuilo  iure^ullaquc  nccdiiucc  conipci-  obftance  >  q uod  auus  maternus  ft^uU? 

lcttce ,  fed  ex  merse  voluncatis  arbitrio  tut  fipiHcaaiietn  vd  fibi»vcloepii9d|ll> 

poteft  quamcunquc  lcgcm  illi  doti  con-  Itatuit,  lamcn quod  £tftCOtc;e  xquitatc 

llitucrc ,  quic  nun  aducrfctur  naturx  ipia  fxmina  lic  adieda^Obiijgationi ,  ac 

ciufdern,  quae  natura  in  eo  confiftat,  vc  proindi  eidem  acquirsinir  a'^  vtilis^ 

inferuiat  oncribusmatrimonijper  ca_>,  & rationcra  rcddit,qux  rcdolct  infa- 

quae  fupra  commcndauimu:>,  crjgo  po-  uorcm  docis,ae  ipfa  mulier  i"'^^!^  - 

tcft  ftatucrc ,  quod  foluto  matrunonio  remaneat .  His ,  &  fimilibus  radaoBm 

cadcm  dos  fibireftiiuaturj&h^kxerit  ctiam  cuincitur,  quod,  fi  dotans  cxtra'^ 

adimplenda .  neus  ftipulatus  fucric  doicm  iibi  rcfti- 

Circa hanc aflcrtioncm  plurimacon*  tai>velcuide  iuredebecuri adhucipia 

tingtint  i:i  pra^rcnti  dubitari .  Priinum  mulicr  dotata  intclligeretur  adicfta.» 

cft,an,  fi  cxtrancus  docan:> ,  qui  iiuUo  obligationi ,  6c  cidem  adiQ  acquiracur 

iure  tenetur jid  dotandufn ,  ftipulatus  Ejrtoliu  in  d.  l.  ^MM  f.fdut.matrimmtt*^ 

fueritdotem  rolutom.iri-imoniofibi,vcl  \jr  ibiMc\.u!dcr,  Tetru^  Bsrhofi  ««».15.,^ 

muiicri  rcdiii,  \  cl  mulicri,  vcl  libi ,  vci  Bddus  l^ucUus  dcdotc  d.  part.6.  priitiieg, 

fibi,vcl  cut  dc  iurc  debetur,  irftcUiga-  %i. verf.potefldici .KAtioticia  oxto^ 

tur  ill.i  dos  plcno  iurc  icquiri  cidcm^  fumuntDD, ,quod,quandodotan*<i» 

niuii(.u .  Abiulutc  iciuio,4uocun^ueex  trancus  itipulans  ftbi  dotcm  rcftituifip^ 

allegacis  roodis  fueric oMioepta  tfqpala-  iutdiaaCrnnoniojatitei,  cui  dc  iiHe^^ 

tio,  dotcm,  &  actionem  acquiri  eidenu,  betur ,  perind^  cft  ,ac  fi  fibi  rcddj ,  aut 

mulicri  lialdus  Houellns  dc  dotc  part.6.  muiicn  ftipuiarecur,  vt  nocac  BartoUu 

j.       priuUegM.tBartoiusinLCaiiisnum.x.ff.  indJ.CaiuSf^qmdaacoogrUAritiooc 

folur.matrimon.,&  ibi  Tetriis  Barbofa n. 1 5.  hoc  ftacuicur  ,  quandoquidefflj  vbi  CX- 

fti"    I''*  '  '^^fi'}'}-*^^^?^^"*^  Cratianusdifcept.  traneus  docans  expre6i darfc  nooj 

rjj^j  forcnf.  tom.z.  c.joS.  m.^ . ,  loamies Bapt^a  flipulatuc  fibi  rcddi  dotcm  foluto  ma- 

U\c nr  Jq  ^S.  Blnfio  de  priHilcg.  dotaldnu  ^tourieL,  trimonio  dotis^  rcfticutiode  iuretiebe- 

tciiuibi ,  pr.  nnm.  54. ,  &  ceiitur.  x.  n^'.ii.  Ratio  tur  eidem  muUeri  pcr  textum  in l.ime* 
velmu-   ei  eo  in  vniucrfum  dcductc^ur  ,  quia_.       acccdit  Cod.  dc  rt  i  vxor.  jcl.  pofit3_. 

Jieri  folu  licccindiiiundiui&interpcrroaa&hono-  autcmiiiaaltcrnaiiuanondaceconftac 

to  macri'        ftipulatio ,  feu  difpolttio  refolua-  dotantem  ftipulatum  dTe  illam  dotcni 

SriH*wi       iii  conKiiit.tan-1 ,  vc  actio  cuilibct  {i[)in:ddiarg.te.xi!is  tn  l.Trxnn- .lit  ff.  de 

miilieVi,  qu^eratur  proviriUpertcxctuni»^.c/<]M  iuiuriis  cc^  &cc.  Neque  hic  audiepdu^ 

velfibil  ft^eiam^.ieverb.figttific.Sclketeideia  ttkBMiisinl.0n.C.eommumtvtivll(fit^ 

yelaiidc  ftipulatio^lcu  difpjruio  in  akcrn«ti|lii  Jirf. afferens ,  quod  cx  quo  doucor  po- 

iurcdc-  proipfo  ftipuiaBte>6cpro  aiia  ccrtia.^  fiiitfeipfuminpnnuparcc  ^tgrnatitify  < 

betiir     p^fona  rcgularttcr  interprccccur ,.  vt  vfdeaturprim6fibi  ftipulatufn  fMkjf 

y ijy^^^^ljjjl  pcrfona  illa  tcrtia  intclligatur  folum-  non  mulicri, cui  dc  iurc  non  dcbetur, 

^^iljpj^  modb  adiccta  loluttoni»  &ftipiUacor  jiiii  ^uando  non.etlet  ftipuiacus  fibi  Soluitnt 

a<lisftus  obiigacioiu  pcr  fextuna  ia  /*  reddi;  Non»  inquam^utfiendu^  eft ,  cbie&i 

Caitis 4(5.  if.  foTnt.  matrimoH.  hoc  tamon-» "  quia  licct  rcguhritcr  cn ,  qu«  affcric ;  Bdd». 

^liic  tauocc  dotis,  vc  nocaxK  Baldits  2<p-  vcrifisentur ,  tailunc  tamen  ,  quando 

mttiuiei»igpaH,6tpriuileg.%fi.iium.t.f  a^ltirdedo«^aiiusuuoremfim]{Nr 

loannes./ti^elus B<^^  traS.de  dotr  cap.^.  fitintcrprctatio,nc  mulier  indotata  re- 

nMW.ud.CTiiS.  ii^quftpcjrfonadouca  man^at ,  vndc  lubdiC  leanucs  .Angelus 
intdl1ntura<Ueaaohl^  «quod  illaftipulatia^iternaciaa 

lator  lolueioni ;  Neque  h^K&itauaveri-  perind^  cft ,  ac  fi  000  fueri  c  adicAa ,       '  j;  - 

ficancur ,  quando  ipTa  jBMliardotata.*  iicdeboat  indud  in£iuoTcm  ouHieris  v'; 

poGta  cft  in  priioa  partc  ,altcfiuti»i«^  per.texcupi />»<^.  ^'^"«■'^^•'ifcfi/^C.iifrd     ■  , 

quaQdo^Getdoouwwpuiatuaeftro*  >«Kar^<ift.;^MU)hasafortioripo<ei^d^ 

RAtionesiQtopp^ilijninubda^  dttceretfi0teDigi%ulatiooefii4tw«B 


Bfotefo 
ntiaiae. 


:>  u 


doutae,vdfibi,fcdctianiquaiido    fauorcm  mulieris,  li  cxtraacus  dotans  , 


Digitized  by  Google 


DeDotcI.'Branot.X^YII., 

tni  Wdto  matrhinNiio  ei ,  cui  dc  hxrtJ  !atus  docetn  (ibf  reddi,  tunc  tntclltgit 

|#      dcbeair  Bjrtolns  in  d:[f.l.  Cfaiusnttm.^.ff.  adioquxlica  niulicri  dotatfpcrtciti 

Aftio  cfo                   » <^ ^lexaadn  mmjj.,  i»  d. l.  vma  §.ac(edit C.derci  vxar. o&n^^^ 

t>s  ff).im  VetmtBmfbafa  fatm.u6,  quando  etenim.*  Secundum,quod  cotitingic  dubha^^ 

.uqniri-  cxprerscfibinoncftflipu]atus,iramedi.i-  illud  cfl,  an  cxtrancus  dot.inspoflit  fli-  pQ 

ttirmnlie  tc  intratdirpoficiotexcus/»  (/./.xm/Vaj.  puiari»  vt  praunoricnteaiarico  dos  rc-  jeotefw 

rifiextra  «rrrtf/fC.i/c rnterar.4fS.Quidver6  fen-  maneatpcfminaricitueicdesyvelttaii*  tia  alle— 

nnisiti—  ticndumfir.fic-xtiMncusdotans  flipiil.i-  fc.it  in  tcrtiara  pcrron.im  cxtrancani_?  rcsqtio«f 

Iicri^Kd       ''^  copulatiuc  Obi ,  &  vxori  (oluto  AtHrixunc  RolaHd.de  lHcrodotisq,x^.n.x.y  cxtrane- 

di,cuide  matrifnoniodoceiH  fcfiicuijtnoccoai-  Bdtasinl,hM  ediQaUC.ieieeimii$mift.t^^  P"''^ 

foie  de—  munitcr  doccnt,pro  mcdicntc  dorcm_,  Bdldm            de  dote  pitvMa.  mim.  40.  j^q"* 

IwUU'.     reUituendaradotanti  ftipuUton, fiipro  MnHticudc  tacit.& mlng.comrniAib.ix.  ^  mayi 

mcdictatc  mulieri  doutx  pcr  textunL^  tit.^^.a  »«.45. ai 48. quorum  rJtiotu|m  todo?» 

htl.fi  mihif&Titio  ff.devtrb.ohligat.,&  fundainent.ilcm c.un  arbirrorcl1c,quia,  m.incat 

inL.rcos§.citmt.xlibus tf.dcdiiob.rris, quod  ficuti  libcrura  cfl  cxtranco  dotanii  do-  npucl  ip- 

Si  '^^^^-  ctiam  alfcrunt ,  <juando  ftipulatus  cft,  tcmcooftitucrc,  vclnon  conftituerc,  ita  ''"^  ''-^"^* 

oeus  fti-  ^  jjjjj  reddi^cui  dc  iuredebetur,quia  liberum  eidem  vidccur  cflc,confticuerc  **" *  ^ 

Sentfibi  P^^rindtcft^acfiftipulacus  fuiflcc,&fibi,  cumtalibus,  vcl  talibusconditionibus,  ^ 

&vxori    ^  inulicri  rcddi .  Scdin  ncutro  cafu  li-  dumraodonon  rcpugnentfini,ad  quein 

leddilen  beater  anattuocaliqui  huic  conomuni  confticuic,quicft,vcperiUamoaera-« 

centia..   opinioni ,  ii  tamen  communts  eil ,  &  talismatrimoni)fuftineantur,quodilfo- 

aJljcTens    adhuccrcdunt  pchbii.rmdot.uamadie-  luto  poccft  nollc.vt  cadcmdosinrcruiat 

«dtionc    ^tam  cflc  fimpliciccr  obligAcioni , &  iU-  ipfi  mulicri,&  licuti  diilol  u  co  macrimo- 

Slec.it^  pulatoremfolutiontj&liociiifiiuorem  nioperobitummariti  potcftpacitci,6c 

vtriqi.oc-  dotis,cuidcbctccdcrcqu^unquc  intcr-  ftipulari, vtdos  ad  fe iplum rcuertaciU>' "  ' 

^uut.     prccatio,&licccparcicula  c^coniundi-  nulla  habita  rationc  mulicris  dotatas  y 

uc  pofita  inter  peribaasfoleacdiirideie  ita  noneft,cttriioapoflicftipulari,vtrc- ..  ,  ^ 

obligationcra  intcr  partcs  pcr  tcxtum^  m.inc.uapud  hairedcsmaricipr^cfuiv-  »     '  ■  { 

87     ittd,l.reos§.cimiiitabidis  ff.dcduobus  icis,  ai ,  \cl  tranfcac  ad  certiam  pcriooam_,  ' 

Contr.i—  quando  camen  eft polita  incer  docantc,  nuila-iiahica  edam ratione  ciufdcm_« . 

1-i.i  fen-.5cdotaumczfpccialifauoredotisaflie-  Goatrarittmfoujunti^M/i/VwilUriNi/tf 

Kntiire^  runtnon  diuidcrc,  fcdrclblui  in  p.irti-  celteff.ad l.tfMafhtns(^.dcpa6i.cotuieut.Cf 

^JU'.    culam  difiunctiuain  ,  iicc  iu)uum  c!  •'■  •  cii!lfH..ui  ditl.l.vnitdm^..uccd  t  C .dc  rci 

jblidum   iiicunc^uandoqucparciculam 6~fuuJi  vxor.att.,loanncsUi^eUts&o}liHsiedot<-t  Contra^ 

acquin    difiunftiue  pro,vel,nam  ita  fiimunt  itL.*  r.  5.  mtm.\  i  j. ,  qui  etiam  aflbrunt,hanc  [^ntirex 

fominx    aliquibuscafibns  Mcx.indcr  coiif.^Z.  in-  opiiii()in;m  cllcin.igis  coinmuniccrrccc-  Monitur* 

dotat*.    cif.fHjfcrextrationum.i.Ub.i.yloaimesde  ptam ;  quorum (atiouem  cam  arburor 

tnmMaeoHf.ioi,  mm.^.verf. qMia  ad pri-  cfle,quia  licet liberum  ficextraneo do- 

TniintyRotndttns  corif..^.^o.nii.? .&■  fcfjq.  iiui  icm  conftiiuerc,  vcl  non  conftitucrc  ilii 

cxcmpiilicac  incalu ,  quo  tcftator  miti-  f^minf^cumipfiusoitiCiumaoaUcipiaili 

tu(ofiliofubfticucrecribi,&filioaliam  docarcjexqnataimiMpiiiiMr&daieai 

perfonam,  quia  refolucictur  illacopula  confticuit,nonpoteftadijcere  pa^,quf 

<5" in  p.uticuiam  altcrnatiuam  x»e/,&  adiicrfcntur public^vtilicaii^cuiufmo- 

hxc  diftio  pro  difiunctiua  r.uionc  ui-  di  cHlc  illud,quo  ftipularciur  doteni.j 

bicdx  nutcrix  quandoquc  accipicur  remanere  apud  lisrede^mariti  illode- 

8  8      yiilpcUus  de  prxpof , &adiierb.  figmfic.  juh  {tinAo ,  vcl  debere tranfire  ad  tertianu. 

Ftiorfoi  bac  di(lionepj;r.  ^o.  iiui/i.z.jCoiii  ''cz,  dd  pcrroii.iin,qui.uunc  inpiiblicunipr^iu- 

tenda-*    regJS.CaneeUaruegiof,^.i>H»t. iii..,icdnon  dicium  t.t;inma.ipia  n^mancrec iodoca-  p  , 

pnefi»-   reccdendum  arbitror  a  pi  ima  opinionc  ta ;  hocquc  probifPftimsBarhofa in  l.x.  p^o'*j"** 

proptcr  cominuiKni  .luftoritatem  j  &  14^. /f  ./o/wt.  »M<r«wo>;.  pcr  tcxcum  fecundi» 

propter  iura  allcgata .  in      (j',depaS,  dotal,,& in  l.cuut  det  7.  opinio- 

Quid  ver^fentiendum  fit ,  fi  extra-  itt/iri»r/^.j|ffeod.  Tbiquamuis  dicatuf»  oe; 

^          ncus  dotans  impcrfonaliti:r  fiipulatus  quodPatcrpoffit  inconftitutionedotis 

S  extra-         rcfticutione  doiis,  non  exprimens,  pro  tiiia  appoaerc  guaBCumquc  padau» 

perro™!  an.ribi,aa  verumulicri  dotata;?Tuiic  voiueric,hoctamendcbeacmteliigl^ 

Eterfti-I  abfoluti  fcnticuduiu  cft  dotcm  cfse^  rcllringi,  vtnon  proccdatquoadca  p.i- 

pul.itus    mulicri  rcfticuendam ,  non  ipli  ftipula-  ita,qua;  vuiica,ti  pubiics  poilinc pif m- 

iitiloccm  tori  Bartolu$ind,l.CJius46,ff.folMt,mih  •4iciumiafin;9(»ilddifOicit]MO  Aacfi> 

'"•«lijjos  trimon. , &  ihi  VauUts  dv  ( jfiro,&  ^lexan-  cunda  opinionc,  quod  textus  in  d.Lvim- 

tuen^'*  «/<"r  Cjomct.  ad  /.50. 1       uum.^%.  in  fint^  ca  $,  accedil  C,  de  rei  vxar,  aS.  codcedjft  ./ 

^**^  proptcr  rationcmfupcriusadduaam_,  quidcm,  quodextraociMdocans  poflit 
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Jt  uoocnijiM  Nt<ioi3ilis  feftato  flttlriHKH 

lUO  fibireftituatur,&quod,  nhocnon 
§aaU  ftipalacus ,  intcUi^cur  eadenu. 
^osdonm  euleiB  imilienfCxquo  vide> 

tur  infcrri  ,  q  iod  non  poflit  flipulari, 

3uod  alteri  ciccrancorcddatur,  nam  fic 
lamulier  in  prariudicium  publicuni-* 
rcmancrct  inaotatj  ,  Quid  iam  in  hac 
controuerfia  rcroluendutu^CumdilUn- 
£kione  proccdendQ  eiifttino  j  vel  etenim 
ilLi  f.vniui.i  .ib  iritr.xnco  dorata  habet 
Patrciii ,  cui  cx  orticio  principalitcr  in- 
cumbicoiius  jpfam  dotandi ,  vel  alios 
afccndentcs ,  quos  in  fu  bfidium  potcft 
vel  vi  aftionisjvcl  implorato  ludicisoffi- 
cio  compcllerc  addotc  (iincontribiien- 
dam ;  yel  nec  habct  Patrem  ,nec  paren- 
tes,  qui  faltem  in  fubndium  teneantur . 
luxta  primum  fenfum  fcntio  vtioue-» 
cxtrancum  docantcm  poHe  iliatn  itipu- 
lationcm,  fcii  pa£tum  adijccrci  atque_> 
92  iuxu  hunclcnfum  cxiflnn  oproccdcre-» 
Si  {zmi-  DD,  omnes  praeailegatos  pro  ^rima-» 
n.i  hi--  opinione ,  &  m  fortioribus  terminTs  So- 

trfvda-  '-^-  ff.  folltr.v:.!rrit>:anio, 

lios  qiios  ^'f>*m<>^'  H»i».8,cr  17. ,  nMnm  iiil.hac 
poifit  c6"  fdiS"^  C.defbemdisnnpttts ,  Snrdtmtoiif. 
pelkfL^  155.  ';.'<''). ij.  lib.z. ,  S'tcph.v;it!n  GrJtiJnHm 
ad  kiio'  difcept.forcnj.tofn.^.  c.j6p.num.i.,&  H.j 
Mn();im  jfaittkm de taeit.,&mSig.  eament.  Ub. 
fotdtcx  ix.tit.^^.amm.^^.ad  ^S.  luxta  fccun- 
dumfenfura  proccduntomncs  praeallc- 
vt  clos  w  g^^ci  pro  fccunda  opinione ,  &  viterios 
ni.ineu  i{!p.t,& Mti.ttm  in  l.z.  in  prii:cip.  ff.folur. 
apud  h^-  nutrimon.  Racio  prnna;  partts  cx  co  dc- 
Kdesau  ducinir,  quia  in  traditione  rci  fusc  po- 
tcftquis  omni.i  j  .icu  apponcrc  fibi  raa- 
gis  bciicuila,  &  poilibilia,  &a  lcgibus 
non  improbata  /.  m  tr.tditionibttf  4^.  vbi 

glof.'.  rii  vvrh.tvtr.-dntor.tbns  jd  mtd.  if.  de 
f.itl.l.fi  z"i!is  $.p.uia,cr  l.  contra  turis  ff. 
eod.  tit.C.hd:n.  mClemettt.,<iuia  contiK^it 
deRieli^. do,n.  &  qui  poteft  padum  appo- 
nere,pocc(t  iihid  cciamqualificare  l.vi- 
deanuis  §.  pcntflt.  &  l,  a&ionibta  in  frincip. 
ff.dein  litem imraad. trg6,cum  extraneus 
dotans  nuHo  iurc  coinpellacur  ad  do- 
tandam  iiiam  f  jininam  poccrit  in  ipfius 
dotaiionc,  quam  libcr^  conftituit^paAu 
apponcre,  ve  res  ilta  folaeomatrinionio 
alteri,  quem  ipfcvolucrit,  reftituatur; 
Nc^ue  dicas  huiufmodipada  impro- 
bari  a  tare  iBl.x.  c.de  fmisdotalA.&K 
quamuts  C.de  paSiis  conHmt.  ratione  pu- 
blicicvtilitaus,nefcilicct  hcmina  illa_t 
indotaca  remaMatj  Contra  enim  impu-< 
^naberis ,  quia  perillamdotis  conilitu- 
tioncm  faduim  abextraneonon  dem  i  tu  r 
onusin  Patre  ex  officio  fiimiu.im  cio- 
IW^tibus  in  fubfi- 
"*  Irergopotuit 

I 


ddcmlcmimepro  illo  primo  matrimo^ 

nio,&  non  pro  vltcrionbus,&  in  ordinc 
ad  vlteriora  rclinqucrc  onus  ia  parcnti- 
bus,quod  prim6vrgebat ;  noc  tunc  po- 
teft  abfolut^  dici  eadem  f^mina  indota- 
ta  fimplicitcr,cumiusliabeat,vtdos(ilM 
conftituatur  a  parentibiis ,  Dcindi  itla 
ratio,quod  femina  rcmancrct  tndotata» 
non  obilat,a  uominus  ipfc  docaoscxtra- 
neus  polTit  ftipiilari  (ibt  iUam  4QiBnLi 
rcddi  foluto  matrimonio,  vt  cxprcfsi 
colligitur  cx  d.l.v)iica§.accedtt.C.derei 
v.xor.a£l.  pocillimum ,  fi  parentcsipfius 
idonei  funt  ad  ipfam  dotandamiCtgb 
ncc  obe(Tepoccll,quominus  poilitftipu- 
lari,vt  alccri  reddatur,nam,  vtbene^ 
notant  Surdus  in  d.  l.x.  in  priHcip.nmjH-» 
&  ihi  Jaf  m  m. 8 . 1»  /»».  verf.  extraneo  credo 
quod  veritas  ff.folut.  matrim. ,  idem  Surdus 
c0»/^55.n«m.ij.  ^.i^quoad  cflfc^uoi, 
quod  nemina  rcmancret  indouta ,  noQ 
nc  diucrfita»,quod  inccrponatur  ftipu- 


ffiti. 


magis  receptam  ODinionc  tcftatur  Mm-  bentmnt 
tieadetaeit.,&mbig.eoniient.  lib.it.tit.  fotTacSr 
3  J.n«TO.45.<^yfc^^.  quidquid  in  contra-  pelicrt.» 
rium  fcnferinc  Bartolus  io»f.  x6.  nm.i,  ^^^^ 
tib.i.,&aUf,  Radofecundvpartisexeo*"*** 
deducitur,  quia  cum  tunc  iJla  fEemina_, 
nonhabcrct,a  quoponctdotcmexigerey 
pcnttus  indocau  lemancrer,  &  fic  iUud 
pnftum,  feu  illa  flipulatio  adiccfla  ab 
excranco  douncc  cllcc  pcnitus  concra^ 
oommuncm  vtilicatem » &  fic  reproba- 
tu m  ab  a llegatis  iuribus  pro ftcanda^  •  {■ 
opinionc .  » 

Tertium,  quod  oontingit ,  dubiuri 
eft,an  cxtraneusdotans  poiTit  in  confti- 
tutionc  dotis  ftipulari,  vc  praemorcuo  Cjjtfjne." 
marito  dos  rcftituatur  Fatri  mulieris  yj^o(,as 
dotatf.Vtiqueconcludendumcftaffir-  moliae 
matiu^  non  Iblum  propter  rationes  ad-  poteftiH 
duaasinrcfolucioncpra:ccdencisdubi),  pul.iri,« 
fed  ctiam  1  Quia ,  vt  ben^  notat  Baldus 
'Houettusdedote part.xx.  mm.^p.  in  hac  '^^1^^.^' 
hypothcfifupponitur  cr.msforri  onus  in 
dtdum  Patrcin  mulicris  candcm  rcdo- 
tandi  arx.  oMth.  fed  tfnmtihC.de  rHvxtr. 
a£l.  Difficultas  folummodo  aliqua  iita 
hac  hypothcfi  potcit  cllc ,  an  tunc  dos 
i!lt  incdl^tur  profe^tia,  vtpotc  £aAa 
conccmplationcPatris,anvcr6aducnti- 
tia ,  vtpotc  fada  non  contcmplatione^ . 
eiufdemmulieris;&5uidemexcOiquod ' 
ftipulatio  fa£U  fueritcura  co  pa^to,vt 
dos  rcftituaturPatri  mulicris,  non  pcr 
neccflariam  fcquelam  infertur ,  quod 
dos  fafia  fncric  contemplationePacris, 
cum  iKMaerit  eflis£ifta  ftipulatio»  vt  ad 
,vttttttusj^udtpiiiin 
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conferuaretuf  pro  alio  BWtrtoQniOtyel  b^iniiiaradotataiDftpercexnimMtf.fC 

p  ^     vt  in  eadcm  Aiccedcrec  prawnoricntc  fi-    accedit  Ibi  -  Sed  fi  non  fpeciatitir  cxtraneus 

lia .  Probabilius  tamen  arbitror  ,  quod    dotemdandain fuam  perfonam  fiipidatits  fit,    jjg^  ^ 

hypocbe'  in  ca  hypothefi  (it  praBfumeodum/iuod,  iidf«SM/Smrir .  Rurfus  -  fi  ^uandaeiiim  fyBttf  cft 

proba.  £idUfueri(cont£pJationepatris,adcoq;  extraneus  dotem  dabat  nulla  fiipitlatio»e-*i  aUeM* 

biliusillt  fic  profedUciaaCumPacrem  ipfi  fiKmina&  x^W  p4£fo  ,  &  poftca  fubdic  donajfe  m^^is 

prscferat .  vidcjtnr ,  v  bi  noa  illas  particulaarfliMMP 

go^i'     Quartum ,  quod  coodagit  dubicari»  dando ,  &  quando  dotem  d/Aat ,  quae  indi- 

"^*      eft^anextraneusddcaospofficftipulari  cat  aaum  iprumcoafticutionjs  doris, 

in  conftitutione  docisa  vt  mortua  mari-*  er^  &c« 

«Mlla  do«  fibi  refticuacur  fine  vlio  one*  Mef ne  dicasjquod  Fater^qui  confti- 

re  ampltus  candem  iieminam  docaodi  ^  ttifcdobeni  fi]iB>non  folum  polfit  in  ipfo 

9(5     luxcapr^ccdcntcmdinn^aionemintcr-  aftu  conflitutionis  dotis  Hipul.iri  cam_^ 

Extr.ine-  tio  dubio«feu  in  ciufdcmrcidlutiaaeji  fibi  roddi  difioluto  macnnionia,,  fcd,  indAtitiA 

ns  noa-.  dirimendumeftprxrensi  vdetenimi»*  ddanex  intenallo,  crgo  ettam  excra-  opponcA 

poteft  fti  mina  illa  habct  Patrcm  idoncum ,  qui  ocus  poccft  non  folum  in  adu  conftitu-  mkiia», 

^iot^^mot  ^*^"^^" ofticia  eam dotare,vel  paren^  tionis  docis ftipuiari>rcu pacilci  cam  Obi 

tiio  m  T-~     >      tenentur  in  fubfidium  Patru  ;  redctiinortuomarico/ed  edamexinter- 

nto.idfe  -itquc  iuxta  hunc  fcnfum  arbicror,vti<j;  uallo;  contra  enim  impugiuberis,quia 

reuerci—  poUe  fic  ftipulari  pcopccr  rauooca  ibi-  dos  a  Patrc  filiae  confticuu/:um  iit  ^ro- 

tur  .  fi  dem  «dduAas; vel  ooa  habet Fuicm^».  feftitia  ei  g;eoere  Aio,  debec reueru  ad 

Aiiunde    nccparcntcs  idoncos, qui  vcl  tcneantBr  Patrcm,qui  de  iure  tenctur  iterum  do- 

habeai:°"  "  Onicio,  vel  in  rubfidium  PacriSf  &  tare  filiam,li  vciit  ad  iccundas  nuptias 

quo  dote  ^*"'^  arbicror  non  poaie  ita  ftipnkri »  trannreiTod^  ctiam  dicitur,quod  aftio 

llif.      quiahocccderetinpublicumdamnumA  doQs  ficcoaununisFacrii&fiUaB,vfldi 

cum  £xmina  illa  indotata  remaneret.  per  illam  ftipulacionem  non  iimrtur 

AssBRTio  VIII.  Douns  cxtrancus ,  praiudicium  aliquod  notabilcfiIia;,c!os 

9  7    qui  in  conftitutiGuie  dotis  non  eft  ftipu-  vcrd  ab  excranco  fisminas  confticuta-it 

Extr.ine-  l^tui  (UMem  fibi  fiiluta  matrimoiuo  re-  cum  fit  aduentitia  cx  genere  (ko,  noit.« 

us.qiiino  ftitui,  non  potcft  poftca  cx  intcruallo  dcbct  rcucrti  .id  dountcm  ,ade6q;  pcr 

cftltipu-  cam  ftipulacioncm  adijccre  Stcpbaiais  illam  ftipulationem  inducicurnouum^ 
Litus  do-  Gratimm d^ept.  far.  tom.%.  c.jo8.  if.i onus ,  quod  non  fuerat  k  prindpio  im-^ 

xeddf  no  ^  i^.jPontanellj  dc  pxH.  nupti(d.,cl4mf.^.  yoiKum  ,  .idcoque&c. 
iKxel^  ex           f^'-'  •  '^*'"*-  5-  >  ^ndreasMitlftfiiu.       HiC loiuui reinanct aliqua dtiHcultas, 

jnteruai-  «n' ew^uetud. Tigafol. part,6. f .x.aHaU94i  ni* cay^ufltdtda  funt ,  incelligenda  fiiic 

loiJlain  loaimesFraneifcHS  (LTonte  conf.p.num.j^.f  dumtaxat ,  quando  dos  confiituta  ab 

fiipula-  TctrusBarbofaiHl.i.part.if.num.i}6.ff.  extranco  incarpit  a proniiilionc,an  ver6 
tionem^  /u/kt.  matrim.f  Ioaimcs>4MgeUttBtffmiii0i^i  ctiam,  quando  inc«cpit  a  cradiciQoe^, 

d0t9^f,mm^H^:^  -  tdfflHtHgcfelumcxtrancus  poftincer* 

'iRatio  exuuuunatur,  prim6 ,  quia>  imlRmffliBii-pQtfc  adijcere  illam  ftiptt^ 

cxquo  cxcrancus  dotans  conftituicdo-  lacionem,quandQiam  prQmifit  fimpli- 

ccm  fxnuna:  lioc  vlla  ftipulationc ,  cx  citcr  dotcm,  an  vcro  ctiam ,  quando  io- 

<lirpofitioiie  hirts  in  L  vmea  §.  aeeedit  jf.  lum  tradidit  nulla  prsccdcnte  pmmlP 

dc  rc;i;.vor.      fiipponitur  per  donatio-  fionc.  H^c  dil?lcultas  cxcitacur  proptcr 

nemcandemdocemquoad  dominiunu.  nonnuUos,  qui  ailcrunc,c]uod,quando 

tranftuliBEe  in  eandcm  faeminam  -  Ibi  -  incaepit  a  craditiane ,  pomc  cxtrancus 

ann  donafje  m^itmulieri,qujin  Mifjuod  fibi  c  ri  ini  i  x  trucruallo  illam  adijCcrc  fti- 

j^ji^ion^  ius feruajle  extraacas,  non  fiipid.indo  videa-  pulacioncm  Baldus  in  l.vnica  f.aceedit  in 

protifler  nv,ei^poft  taletraoslatum  abioluti  fin.C.dc  rcivxor.aS.pt0^»fi.ibiittveri» 

10«       dominmmnonpotcriiamplius  legcmLj  feccrit,Surduscoi^.ii^^niim.iu& $.libj.., 

aliquam  rci  donaiac  conftuucrc ,  vndc  Ualdus^Hs^^f^deioteprimUg.ii.ptort.i^ 

confiartQicur  ad  hoc  loannes  Fraacifeus  a  col.  penult.  in  fin.. Umit.iQ..  nmtt.  15.,  Cra^ 

T>me  d.  conf.  p.  nam.  5 5.  didt dofail  cx  tiVnuu  difcept.  fbr. tom.z.  cap.^oS.nnm.i^ 

ipfiuscanfticutionercciperefiiamiittiir  iMjfMe.Scdfiinquiraturracio,cur,nin- 

ramimmucabilem,  qiUiciincenuiUa  cipiat a  cradicionc,poflIcadi)cicxinccr- 

alteqaiioopooeft.  ualloillaftipalatioaooafic^fiincipiat  '"!;Q°^ie 

ScBBbd6,quiadotans  eKtianens  ootk  i promidionc^ubitror cafficffe,quia  pcr  >  ^^/^i 

potcft  conftituerc legcm  rci  non  fu^, fcd  promiflioncm4oscanftituitur  .  Scd  ab-  tione ,  fi- 

alienx  ,  fcd  poft  conititutioncm  dotia  mlutc cgo crodcrem«^uod  fiuc  incspe-  ueipro- 

Anplicitcr  fiiaam  finc  vlla  penicus  AK:  ritaproniHBoo^fiaeacraditidaeyqilfe  aaflwnai 

pulationc ,  fcu  rcfcruacionc  rcs  dotalis  fit  fbrinaliccr  in  dotcm,  non  poflit  exla» 

noaeft  afflpliua.fi)^,^  ciuatcaoUuJiQpt  .neruaiio  illa  Aipuiatio  adi;ci  pR>ptq; 

.  .  ■  ■  ■     -  .  -  a. 
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lationes  fupcrius  addu^s ,  quin  mnA 
potius  pcr  traditioiicm  propric  tr.in- 
ftCertur  domimuin  ,  &  coroplccur  do- 
«atio. 

PR^NOTIO  XXVllI. 

Expcdiuntur  alia  omnia,  qu?  pcriincot 
ad  dotem  profcaicuin  ,  & 
adaeatitiam . 

s  y  M  M  u  R  i  y  M. 

'^rticHli  examuumU  tir€M  fr^fmm  ti' 

tulum.  1. 

^ttcnto  prxcisi  ittre  cotnmimi  dos  a  Tatre 
fimplicncr  conflituta  filix  ipfa  dcccdcnt* 
fiae  liberis  reHertitwr  ad  Vatrcm  .  i. 

jMxta  iursmMmdpdia  dimfiaudi  res/t^ 
babet.  j. 

MaUidaiUfft  vxor  fnerit  i»  domum  mariti 
trtkb^,vel  fi$erit  confmam^tum  mdtrii- 
mamm^»tmrmdotmlf«rdtMr.  ^ 

Dos  fim^citir  i  Tatre  data  filia  emancipa- 
t£ ,  vel  q:ix  funit  cmMicip.it  J  mortnit-, 
fiUa  «M  redit  ad  Tatrcm  ,  fed  remauet 
4^  bmtdes  einfdem  ftlia .  5. 

Dos  a  Tatre  conHitnta  ftUx  de  iure  commimi 
etdmmrttu  etim  reUQis  filijs  dcberct 
niTatrmreaerti.  6,- 

Sx  confuetiidim  tmimUmtim  trmifit.  id 
filios,  7. 

Qonfnett^a  Marthd  valdi  eanfona  eji  mMh 

(  .!.';  y.uioni .  8. 
tfi  expiicatitia  iurif  commmSfnoneorre- 

.8ari4.  9. 
.'£x  eadem  confuetiidine  vxorc  dcccicnte  in^ 
. .  feeundo  matrimomo  ftne  p^s  dos  renerti' 

tmradfiUosprimimatrinMmf.  10. 
■SimuHcr  dccc(icrit  pod  mortcm  mariti  rc- 

liiiis  jiiijs  dos  rcHcrtifMr  ad  eofdcm  fi- 

lios .  II. 

-Etim  ft  dos  fucrit  tanrum  promiffa 
"Patre^  &  non  tradita  anti  mortem.j 
filia .  IX. 

htortua  Matrc ,  &  filtjs  in  m.ttriinor.io  fn- 
■    fccptis,dos  trat.jit  ad  mantum ,  non  re- 
'    nertitur  ad  Tatrcin  .  I J."  -  • 
Etim  ,ft  filu  ad  moduumta»f»fiferfUtes 
.   fucTtnt .  14.    .  "  ' 

Mxpmtnr  difiinSia       lUMMM  fmmis 

decifioni.  1$. 
Si  fateif  fiipulttus  fueritdatm  fiUredM 
foluto  maerimonl»  fifefBAesem^ 
lucrantur  .16. 
Si  Tater ftiptdatus  fuerit  dmm  debere  fibi 
-    reddi  ctiam  ciim  exprcffionc,  fi  fiUj  cxrcnt 
fentcntia  jffcrens  cxvi  talts  fiipuiutiouis 
•    iAere  rcuerti  adVetrm .  17. 
Contraria  fcntentia  prxfertur .  18. 
iiatre  fradefiaS*  ji/v  fuaerfiites  teamur 
\inUtf*imm^akmmTat*t^ 


MatrisdehitmemnpHtmt.  tpl 

Scntcnti.1  ,TfJnr?M  fllios  fnpcrflites  capcrt-t 
dotem  Matris  taaqum  immediatot  iUiut 
hmedes ,  lo. 

Sententia  affcrcm  capcrc  non  t.tn^am  fc*re- 
deSf/ed  ex covfuetudtne .  xi. 

Sentmia  ^fereus  eapere  exframdeatiitlt^ 
non  fcriptx .  xi. 

Sx  fuppofitione ,  quod  capiant  tanquam  ba- 
■  vedas  Mdatris  ,feiitentia  t^erm  «m  te- 
v.cri  iliam  emafntartiitk^timmitfm 

dcbitam  .  IJ. 
7{on  improbabdts  efl  contraria  fententia.x^. 
Si  Tatcr  flipulatus  fuerit  dotem  efk  resli- 

tucndam  jilia ,  &  eius  libcris ,  fenteaticu 

afferm  nanemiifaitmdm^  inbgM: 

wumani.-zy, 

PLures  aliaBcirca  huiufmodidotes, 
luic  profciftiti.is  j  fiuc  aduentitias 
vcniuiit  c.xaiiimandx,  i^ux  iub  praece' 
denci  titulo  noafuerutte  pcolataB  ,ntia 
immenfum  citulus  cx  fc  profuAis  pro- 
traheretur .  Prima  cft  ,  an  dos  prottfti- 
tia  a  Patre  conHituca  pro  iiiia  familias 
cadcm  decedence  fine  liberis  refticuen- 
da  fitPatri ,  an  ver6  remanere  dcbeat 
pcncs  maricum ,  quando  aliud  noncil 
di&um  tn  conAicHtioae  ciuidan  dods . 
Sdninda ,  aii  dos  fimplicit^  k  Patre^ 
confVituta  iilia:  cmaiicipatx,  vcl  qua: 
poftca  fuic  cmaocipau  »  foiuca  ma- 
triniOttioreuei'tatui  ad  FatFcm,  an  vei^ 
tranfcat  ad  hxrcdes  ciufdcm  filia;.  To> 
tia»  an  vbi  iiiia  iamilias  deceileric  reli> 
€iat  poift  fe  liberis  reuertatur  ad  Pacrem, 
an  vcrO  tranfirc  dcbcu  ad  libcros,  vbi 
piura  dc  coQlHccudine  Maruni.  Q^r- 
ta » an ,  li  morcua  Ntacre  fiiij  ex  ca  riK 
pcrftitcs  c.v,i!.uit  illius  dotcm,quie  crat 
protcctiua  iiue  cxiurecommuui,  iiue^ 
ex  ibla  confuetudine  Martini ,  liucpK^ 
pccr  liipulationcra  Patris  dotantis ,  te- 
ncantur  jllam  dotcm  compuurc  in_> 
lcgitimam  iliis  dcbitam  iniMCCcflionft.,» 
aui,&:  alia  his  limilia. 

AssERTio  I.  Attcnto  praccisc  iuie^ 
cominuni  dos  funplicitcr  a  Patre  con- 
itituta  iiiic  tamilias  ipia  dcccdcnte  ilne 
libcris  picno  iure  rcucrtitur  ad  Patrcm 
Mmita  de  tacit.&mbig.conucnt.  lib.iz. 
tii.B.  nm.  zo. ,  loannea  ,Aageius  Bojfius  de 
date  c^.  mi.id^ . ,  Cniatisu  traS,  8.  oi^era. 
idt^icanum  obfcm.ad  l.Titiax^.tn  micio 
f,  fkut.  aiatrimim.,  Francifcus  Mdtnui  dc 
ritu  mpr.  Itb.^ .  7. 4.  «ms.  ^4. 

Exprcfsis  lunbus  hoc  cuincicur  ;  & 
primo  ex  l.  iure  fiuturjum  ff.  de  iure  dot. 
vbi  ficapetcfc  l^icur-  lure  fucewfuuu 
T.uri ,  vt  fitia  amifia  folacij  loco  ,  vt  redde- 
retur  ei  dos  ab  iffo  frafetia/ie  CT jili£  amifia 

fetm^.dmmmm  femktt .  Seauidifr 
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lara-.  ftSitia  ,  ft  in  matrimonio  drceflerit  mitUer 
•nincen-  ^  ftmiUas  ad  Vatrem  rcdirt  debct  ioec 
"*  '"^  inoongrua  ceita  racioMhae dcceinMtip  «itig.mil./mf^ Uk.^ 

cur,quandcx^uiderapcr  illamdotiscon-  ~ 
ftitutiooein  U^m  tiiis  familias  nonL« 


matrimon. ,  ImiimiCMs  Molina  Theologus  de  ^ 


'  cftdciiipMiftquodcunitic  ius  in  Patre» 

cum  adhuc  rctinc.u  raltcm  fimul  cum_, 
filia  lus  uciionis  ad  tpi^m  docem  rccu- 
Teca^  perandam ;  vnd^  eatkfli  filia  mortua-t 
tocaa^ioiniprumPatrcmconfolidatur. 
poft  mor  Quod  ft  dixcris,  quod  ex  eo,  quod prx- 
tem  fi\\x  lumatur  illamdotcmfilwc donalTcnul- 
lum  ius  amplius  quoadjUUm  redneat» 
p^^"  «mtra  impugnabcris,qun  ilU  donatb 
non  eft  fimplex, &ab(oluta  cum  jbdi- 
catiooc  cuidcuaquc  iiurts  4  Patrc,  cum 
ipfafilia  adhucviaeote  altiofiaudcain 
eadcm  tilia  compctcrct  Patri,qu5  aftio, 
cum  non  fucru  conlolidata  in  eadcm^ 
UlMiCuk  filiaperAipulationemPatris,quoddi^ 
WPpfica,  Iblutomatrimonio  cificm  fiii:Ercdderc- 
tur,  vclper  cmancipationcm  ciuiucm-j 
filix,percao(ec(ucnvtottaiftiojjiciuir> 
dciiiPatremconioHdaturjnon<^uia  prf- 
cisiPater  fichzresiili£B,redquia,vca^ 
ferebam  aftio  ada^uata  in  currdcrn_. 
f^ttrein  confolidatur  Baldns  $n  l.femwtu 
j.  aiNt. 'j.adfiH.C./fiu  teflamentim  facer. 
pof. ,  Dinns  in  l.  poj}  dotcm  41.  m  pyiticip. 
f.folMt.  matnmon.,  Stephanus  Crattaim  di- 
^eft.  ftr^  tom.  i ,  csp.  5.  mm».  x. ^liMMMt 
.AngciHs  Bt$iu  de  dm  cif,}\mmtA&$, 

0ixi  t  attent»  inet  commHni ,  natn_i 

^  eitantibusiuribus  municipalibusdiucr- 
forum  locorum  diucrlimodc  rcs  lc  ha- 
iKfyalicubi  ctenim  caucum  cii,  vc,  fi  f^- 


'patxiion 

reditad 


Ratio  cx  co  deducitur, quia  cx  eo,  p^^^ 
quod  filia  fit  cmancipata  ,  vcl  poflci  j^^^! 
cmancipctur,aftio  dous ,  qux  erat  com-  fit  ad  eiuf 
mimisPatri ,  &  filix  ancc  cmancipatio-  dem  filix 
nemconrolidacurfimplicitcrj&iainto-  hxiedes. 
grum  in  cadem  filia  pcr  ttxtum  in  i.  L 


vnica  f .  vidcinius  C.deMvxor.  a£f,,  loan-^ 


loncon* 


TOunici-  nuna  pcr  amwM«Mn^«UL<»  maciio»$t 
paiibus  poilea  moriaturTvwM  acquiru  tt 

diuerti-  intcgro  dotcm  ;  alicubi ,  vt  acquirat  fo- 
modcres  lyaQkbdt»  ftQ  m^ictatc,6c pro  ii[U!dic- 
ithaMr.  t^ie  rtdeaktad  paiieniem  dountem  ^.ft 
alitcr  alibi .  Hic Mcdiolani  vigct  fiacvi- 
.     tum  in  «.>^8.iW.u,  pcr  <jwxi  llatnitur, 
. .  ^     quo^maritaliioii  «xiftennbascommu* 
Ivil  i^'  nibuslibcris  pracnwtua  vxprclam  ad 
ntu$  dol  maritum  craduaa ,  vcl  inatriraonio  pcr 
lu-  copulamcamalcm  co»rummato  lucre- 
i^li  lur  dotcm  datam,&  promiflam;dequo 
.    »«*  ftatuto  iatus  (S:it  fcrmo  in  fubfcqucn- 

JJ^2J  AsmrtiqII.  Dos  funplicitcr  dau  a 
fuuttLM  P*tre  filias  craancipatae,  vcl  ouacpoftea 
cQnfiiin-  fwrit  emanciffata  fine  vlla  uipujatio- 
o«am.  |]if;«veLMAaprmorni«  ca!die%fiUa^ 

mfum  Patrem  dotiu»- 

tcm,  fcd  traafit  ad  baercdcs  ciu/Hcni.. 

fiUap.  ab  intcftato .  iMW>et  Bofcbeius  de^ 

aareUKi  iti^fumm^  deiif  tom.ytit.^,  num. 
iSli.fias^bUemcmreimf^iaHiUb.i.t.-ji.'^ 


netvdtselus Baj^deiote d.e.i.mm.\6%.»  chtdentia 
'PetmBmhtik  m      nmn.^r.  infine,&  pioailes* 
r»m.^%.^.mieirtTatrn  if.  jolut .matrim.i  CO* 
ioamiesBtfcbeimdeU;^it.niipt.ltb.i.  n.i  i  .> 
Fraacifcus  Mriiimtde  ri^mft.  I&.3 . 
nim.^.  qua:  ctiam  verificantur,  fi  poftca 
contraOo  matrimoniofilia  pcr  Patrcro 
cmaodpetur  per  feitunim  d.  l.vmeai, 

vidcamks(^.dcreivxor.a(f.  vbi  ficcxpref- 
se  lcgitur .  Siparens  dote  pro  filia,velne- 
fti  praflita  emaneipatterit  eam,  vel  ipfa  de- 
ccfjcritrei  vxorU  oBione  dotem  ammno  ad 
mdterem  pertinere  ,etiam  fi  fiieritexfMire* 
data  ,  crgo  eadem  dccedcntc  ad  ipfiujl 
haredes  ab  inteftato  dos  dcbet  dclKrria 
&  non  ad  Patrem ;  Ncquc  hic audienfp 

dus  cll  Tt  tnis  Earbo/u  tn         ijnod fi  Ta- 
tris  n».3<$.juqui,quamuisuobilcumcon< 
fentiat  ineo,qucid  peremancipatiooeni 
aOio  pcrfcdc,&  adxquate  confolidciur 
infilia,aHcrutannen,quodpra:raoricn-  ,  ' 
te  fijia  dos  dcbeaf  ad  Patrcm  reuerti «  "  " 
cumfolum  hoc  iit  iltfcrimcn  inter  dott 
contluuum  tiiix  faLTiilias  a  Patrc  «  & 
dqtcm  ad  codcm  coQivtitam  fili^  OVUp 
c^tiCyquod  dosfilise  iamilias  m^^Migi-  ' 
cunqueoifu  dificiiuatur  ynadrimonium, 
rcucrticur  ad  cundcm Pa  trcm,  dos  vcr6 
conflituta  fiiiae  cnvM^ifii^  ue  noo  «^u- 
ticurad Patremynifi  incaftitUilutiiio*  ttOUmi 
ms  taatrimouij  pcr  obicum.  ciufdem_.  obte^ 
filiae,  quod  aficrit  coUigf  cx  ccx(u  i«u  ^»"^ 
l.  fiUs  memfextof.fiiiit.matrim. ,  &  in  .■■^^  , 
j.  ff.  dc  diuort.  Non,  inquam  audicndus 
cft,  quia  iinc  vUo  pcnitus  fuijdamcntck 
iUud  difcrimen  excogiuoit ;  nec  taxm  ■ 
allc^ati  aliquid  in  muorem  eiufdcrn:.» 
iSarboix  cuuicuaCi  oam  pnmus  ccxtuf  '  -  ■  - 
in  l.  fiUa  mea  proccciit  folummod6  in»  v<.:.. ' 
hy pochcfu  qua  Pater  conftitucns  dotem  • . 

firofiUa  enuncipau  ftipulacuseft  (<> 
ummodo, \t, fi  ca  dccedcrct  in  laacri- 
inf9oiOiadfe  dosrcucrtorccurt&aoaui. 
ca<tidiuortij,&cum  maricusaduerceo 
rccillamlhpulatioQcmrcftriiiUralblura 
ad  cafum  mor.iis.4Biardcm.  filve  •  ^  eaop 
den  filiam  •giam  vidarec  ,<amytr  di* 
uortium  diaunc  aU  finem  fraudaodi  , 
f  4ucm  I &cQare^ueadi  do(i|B  «  vjula# 

P8C 
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p«r  illuin teztutn  dicicur,quod  nihilo- 
minus  Pater  propter  ftaodcin  mariti 

■^r.:.    habcic  :icWr)n-m  dc  dorc  ,  vbi  vidc; , 
*     -    quod  m  Uiuuin  pri.ncH  iciiCv;  liiia  ia-> 
mjlttilBOnio  dos  rcuercaturad  Pitrcra, 
'        'inquantujn  ctl  ftjpul.uus  in  cafu  mor- 
■ liseiufdera  fibircddi,<^  p -i  confcquciis, 
,-,-V.  i^odcidem  non  ciI.t  i-f>;dci!da ,  !i  \\\\- 
teox  non  fui0et  /Upuiacus ,  6c  quod  icl. 
tantum  in  illociru  diuortij  conccdatur 
cid.inP.uri.iJtio  ."iil  dn:cin,in  i.]u,iurum 
iilud  diuorciuiu  a£.tuin  ett  in  tVaudem 
dttfdem  Pjtris  ,quod  vcique  non  fuillet 
dccirum  ,  (i  illa  fi-.;i.i'.  n'>:i  iruci-Ui,;i!llct; 
£x  quibus  noa  pocclt  dcduci  id  ,  quod 
.   aflerebat  Tetrus  Barhofaloe.cit.  nempi 
cjuoddns  conftitut.i  til;x  cmancip.ua: 
a  Patre  rcuertatur  (blummodo  ad  Pa- 
trem  in  cafu  diflblutionis  matridionii 
per  obicuin  ciufdcm  riiia:;  tcxtus  vero 
in  d.  /.5.    de  dwort.  m  cundcin  f'en(um 
penitusfbnac;  rupponitcnim,t^uod  Pa- 
tcrfolum  ftipulatusJitdotcm  libiaddi 
in  cafu  in  >L-ris  tilix  in  matrinionio  ,  & 
quod  filia  iola  ,  vt  maritus  lucrarctur 
dotcui  in  iV.uk'. :m  l^i.crisjdifircflcrit:  .ib 
codciu  in.uito,6:  tuuctcxtusdicit,i]uod 
ob  i :  1 1  n  fraudem  Pater  habeat  aAione 

dc  di>CL' . 

Sccuiul  )  cxco  potcft  .iflTcrcio  ciiinci, 
FiliSL*  quia  tili.i  cmancip.-ua  intclli|^iturab((>- 
cinanci--  iimplicitcr  clf.cl.!  d  imin.i  illius 

pat.a  fic  tiotis  pcrtcxium  md.i.viuca  ^.videamns 

P.itrc_-  po^lit  dc  hl  i  uHpnnci-c  pcr  vltim.im  vo- 
conltjcu-  lunt.itLai.cciam  .hS;i|ue  Patriscon;cniu. 
tx ,         OM>n  !.  f f):./.  i<5.  ».7.w.  35. ,  &  frijif.  l'b.l„ 

GftfpirThrl  >:>u^  ,■>;  .fdhtion.  ad      .•7. ;  ^o. 

»AntOMt  I  f>jj.iitt  iiicrf,  notah:i,  /'m  j  ■  > . 

gfius  HoljiHs     iSt.dtddtt  caf.y  n:::i-.\  ~'o., 

erg  j  :.i  ilia  dcbcc  fuccederejqui  dc  lurc 
deben:  ruvcederc  in  fpfius  bonis ,  &  fic 
Patet  m  nondebci  rcue :  ti  ad Patrom . 
°?i''!.mi     1  ^'  "b  cx  ca,  quod ,  quandofiliacil 
cni.inti-  '-'"'^'^cipata  a  Patre>Patcr  iprcinordine 

]3.ir.i:n_,  -id  cande;n  h.ibctur  pro  cMr.i:H-o  ,  cu;n 
labeciir  liiam  non  inabeac  ai  iua  ppiclbcc  per 
pro  cx-  tcxtum  in  d.  l.vnka    extraiinm  O.  de  wei 
tr.uu.i.   t;vw.  .jtTi. ,  (j.;^/)  iii  illa  iiotc  \vin  li..bct 
6      lus,  vcmortua  cadcinliiia,veialJo  quo- 
Dos  h  cunqucinbdadfffc^ttlftUMkHdBmrilftA» 
Fatto    ad  ipitim  reuert.itllK  *^'''" 
conflini-     Assr.K  r:o  ili.  Dbrfffihpiicircr  hoc cft 
M  tii:v  iic  ^-^^^  ^,,[  ^  ftipuiajionc  daca  a  P.uix-  Hli.e 
j,  ^i^j      tainili.is,  ipia  m  mtinmonio  dcccdcntc 
ji.ortiia^  rcliai,  poit  fe  filifs ,  quamttts  deliifftji 
fih.i  n-l,-  comiiuniiadPaticm  ruperiiiccm  rctfcrti 
itis  hli|s  tlcbCrcCjCum  ncmg^jm  ptofe^itijshtcrc- 
teumi    tteneilftibeac  pcr  tdNlVlM:     i  patrt^ 

U.itr x.ff, de Calirenf.feeMl. ,  Tbe/amns 


confult.  for.  c.j.  fer  totum,  Facbium  CM^ 
tronerf.  iur.W, |.  €,tt, ,  TaidusChri0im  7' 

dccfC.n^-h.i  71. ««TO.14.  W.j.  Exconfue-  ^^con- 
cudinc  taincn  Martmi ,  t^u«  pr^ualct  fuctudi- 
Itantibusfiliiseiufdcm  fvliasflHlHiprab  netamm 
Auo,&  transfcrtur  ad  Ncpotea,qoifcMit  Mamoi 
filij  ciufdcm  fili«prxdcfunftas  BwiWbi^f^L 
iii  l.  lu  qttxrt.im  ff.  ad  U^.  f.tkid.,Merlinus 
dccifj^^j.  f&  aUerMe/iiHiis  de  ligU.  lib.x. 
tit.X.q.i^.,UotidetkiueoHf.j%.wi^.lii).\.,  . 
^^coiif.^^.tm.^j.  lib.z. ,  Gr.ttiimsdifceft. 
for^  C.5  5d.  man.35 &  feqq. ,  &  tMj.nn, 
\%,i&e. %%Xifer  tottm ,  Michtdor  dcfra- 
tribni  pjrt.i .  C.40.  pi  y  totnm ,  .^Alto^^tdus 
cotif.iH.  uiim.^^.f&fc^q.ith.x.fyrceoliis 
eonfuk.f(Mr.e.j:pertotm,VaMlm€liHliim 
drcif.Bcl^.zix.vol.  i .,  lQamt,J^igil^M0m 
de  dote  c.i.tum.iji^. 

Haec  Marttni  coitrHettrdo  valdi  con- 
formi'.  c(l  n.niirali  r.uioni ,  &  piccati ,  g 
fecundum  quara  in  fucccllionc  pnina_,  Confi-- 
caufa  eft  filiOrum,  fleind^  aicendentiu  m  taMJixi 
pcr  tcxtum  .npcrtiifimum  in  §.\,de  !\crc'  t:ni  v.il- 
dib.  ab  inecfi.  venicnt.  collat.^.,&c  incon-  confo 
gru  um  penitus  ridttm ,  quod  fi  lij ,  q  u  ■    ^ft  "^J 
immediatc  a  M.urcprnccdunr,  ciils  dn- 
ic  priucntur,  qua:  eit  propriuin  patri- 
monium  ciufdem  Matris 7.  inter fitcetm  . 
IV  pi-'vrip.,  &  §.  aim  inter  ff.  de  p.i{l,  dotiU 
0~  /.  •y.v j/-f ,7;    trfl.nncnto  *f.  dc legat.J.l.J. 
§.fedvtrnin  ff'.'{c  mwnr.  l .VotnponiuSThjlO'  j: 
detphiiis  iV.  f.tmil.  cnif.  Acccd it,quod  dos 
datur  princtpalic^r  pioptcr  onera  ma- 
trimoiii) pro  onrrihus  C.  de  iure  dot. ,  Sc 
matrimoiiium  crtfauorabilc  propterii- 
berorum  procrcacK)ncm  /.  i.if.folMt.ma-'  , 
mmtfn. ;  intcrcste,a  .lutcmonera  eiuf-     .  . 
dc:n  murimonij  eil  bona  educaiior&i 
coafcruatio  bliorum  cx  codom  procrca- 
ror«m,quodonu5  non  cciiat  ciiam  ma- 
tre  dcfun<fla  C«ijAmiiiSKo$eritu  deij^t~*      >  ' 
q.i-S.tm.i,vnf/fifeikrgtioaildtieitiir,ffm-  '• 
rr^ ,  ■fh-s'iui  !'-<-H;!S  .ic  dotc  c.  j.  nufii.  \  74., 
qui  ctiara  numero  feqHCMi  cxpreTsc  teiia  ['^fj^ 
tttrconfnetuaincm  nanc Martini, non. .  ^^^f^\ii, 
in  vuo  lantuin  Inco  ,  fcd  vbit|uc  ciTc  rc-  eft 
ccptara,6f  in  toto  orbc  tcrrarum  obier-  («c^pcii.. 
uari  eXprer»itraduntO(/<^/iAu  uvfi^.f 
■vrrum  ff,  dc  minor. ,  ^in  l.  iurc  fsiccuyfnm 
ff.  dejurc  dot.  vbi  .appcllat  conluctucti- 
rlefih  totitis  ItLnliafi  ^»?i»iWf  «0  1/. /.  ^j} 
dDtr/ri  nnm..^.  ff.  fo!nt.  m.itrnpon.  vbi  dicit 
efic  confuctudmcra  in  coto  mundo  rc^  ... 
ccptam  .  " '  •    .  ■•  ■ 

Circa  hancMartiniconfuctudinc.Ti... 

Slura  vcniunt  in  prteftnti  cxamuianda, 
Cprijll6,  an  hsc  fic  dccl.!tatiua,&  in- 
tcrftmtiua        commUni.s,  an  vtr6  . 
corrttferiillrfiRNi.  Dubij  ifiius rtfo; 
hitio  inultum  prodcric  <uioad  dcci/it>S 
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iiieflido 
dlpo- 


fnris  cotnmunis,vtiqae  erit  ampliandai 

fi  vcrb  corrc(fbori.i,vtiquc  rcftrinp;cnd.i. 
^  Arbitfor,pr(^biliusciledoclarauu<tm> 
H^con-     lujjere  racuNKm  inr»  oomniuots, 
non  autcra  correftoriam  iuris  commu- 

 tUiTbejMirusdeeijApo.  im.%.& decif.xp. 

caminu-  nuH.^& ihid.rCt^p^trtlMfimmhiiMit., 
ne,qunm  .An'^r!:if  in  !. ;/ ;(  .1  T^itre  C.  folnt.  mairim., 
correcto*  MaDgUlusdi  iuipMtatm,q.ii,mm.^i .,^fal- 
ttt iniu .       ^j,„y- ,  ^jii».i7J|t^i.  j  a  quibus  non 
difiL^ntiri  vidctur /oJMWJ  ^4itgclus  Bofsius 
dc  dotc  d.  c^,  num.  lyy.  Scd  antcquam 
procedam  adpiobationcm  huius  nof^ri 
airerti,aduerto,^uod/ff(/./.</r)ca  TMicf. 
fUHtMAtrim.  dicitur  quidcni,  «.juod  clos 
a  Pairc  profcaa  foluto  matrimonio 
mortua  iiliareucrtacur  ad  PatrcmfDoa 


necddwret  apud  Patrem  remanere^ 

proutcciain  notant  Socin.  lun.  ctmf.^^.  n.  j^j' 
iJib.i.,Decim«^.iyfimd»V«f»q.^6%.  ^^:^^  ^ 
wmn.^.,  HfiUmdnt  i  Pwt ielnen ioHs  9.5 . 
mm^.t  Marefcotus  var.  rcfol,  lib,  1 .  c.41.  tit  t.tntu 
iwm.4,  tum  quia  dos  promiila  ell  pro-  pmni  iii 
pri&cIo$perearqnetaflkmi>reoedenti->  • 
Dus  ,  tum  quia  Martini  confuctudo,  zil^^ 
vtpotc  intcrprctatiu.i,&  dcclaratiuaeft  antemor 
amplianda;  tumquia  ex  l.vnica  §.eoam-  (enfilia; 
pUm  ('  lif  rrivxor.Ad.  intclligiiurquoad 
illjia  duicm  (lipulaito,&bypochcca  in 
illa  confurgcrc ;  quod  non  ici  oerflda  ' 
cflct,ficlTctcorrcftoria  iuris  communi^ 
cum  vcrba  textusin  ilia  l.dos  a  TatreC. 
folitr.'/:. u  :mon.  propric connotcnt dotcm 
(raditam  -Ibi-  Dos  i  vatrefrcfeSaj&ad 


tamen  ibi  dkitur ,  quod  cxtancibus  ex    Tatrem  redire  debct ;  quod  autemprofe- 


10 


eadcm  fiKa  libcris  ad  cundcm  Facrcrn^ 
reucrutur  >  6^  ftc  auoad  hoc  oi>iaio 
Martini,&  conAietudoeiufdem  vbique 

reccpca  non  potcft  dici,  quod  fitcorrc- 
dlora  ciui'dcm,(cd  dcclaratiua .  Poftca 
diaum  nonrum  ficprobo;  Communts 
DD.  confcnr^s.idluurcntiiim  coiiiuciu- 
diai  M.u-Uiii  fuudacur  poctu^  tn  lure, 
quaro  infacto,  cum  0tiuri8confulco- 
rum ,  &ludicum,ergoeft interprctati- 
lia  iuris ,  non  corrcttoria  ciufdcni ,  vel 
faltcinhabcridcbct  pro  lcgc,  fiucfcrip- 
t.i  ,(iuc  non  lcriiUa  ,  lcu  coitfctudinaria, 
qua;  .cquui.ilci  l.npca:  per  tcxtum  /«  §. 
dinc,  II  '  VJro^i hfct.tUutwv  n.U tfr .gCHt . ,  & 
Vxor'nio  titiil.  Ex  quibuipotcri-.dLduccrcp.  iajO, 
»j.itur  in  quod,cum  hcec coniuctudo  vtpo:c  non 
iecti ndo  cor rccto r i a , fc d d c c  1 .1  ra u u a , fi c a ivi ^ \  1 
HMtrimo  da,fimulicracccUcrittniccundom.uri- 
1"°"?  ''  monionullisexcodemrdiaislibcris,  fi 
timcn  cxpnmomvcrimonio  hbcrasre- 
Mk Vr ,  li qucric ,  dosnon debeatadPatremrc- 
fcd  t.m'-  .:  j;ci ,  foltranfirc  ad  libcro.^prinii  ma- 
cuin  cx  tniuonijco,quiaprima  clt  caufa  Itbcro- 
primo  in  iucceifionc ;  quod  verum  non^ 

^^***"^  cfsct,  !i  ill.v.  Mifucf.ido  cfscc  corrcaoria 

fiiioispri*  iurticomiuuiui,  prout  cxJSai-fff/o,Cy"/4-    Kaciocx  eodcdudtui,4uia  quocunquc  ' 
■        c<jb.deBHtrionQtxtCoii'fi<tnti«s'R9geriHsde  t 

dotrti.\%.mtm.\.-i.&  il:'.  .Sicur:  :>,fiiTiu- 


crimonij, 


II 

Si  mulier 
deccfle- 

rit  pt>(l 

r".<->rri.ni 
iTi.inr: 
relicti» 


licr  dcccis.critpolliiiori.cui  uUiUircli- 
^tis.  Hli)s,adhuctilij  ipfi  dcbcrenc ta  illa 

d  r.L  fucLCilvTi\'S:  iita  nondcbcrcttran- 

1::;;  .iii  F.iiriiii  j',  ijucr  cindcm  ratio- 
iicui,iiu-'d  jMUi.i  c.kuLi  lucccitioniscll 


CluaicCl,  vciquccil  iradaum,  &qUOd 
tradicum  non  cil,uon  poccft  rcdire. 

Secund^examinanaum  venit,  an ,  (i 
filia  dotata  a  Patrc  morcua  ia  Mi  uri- 
monio  contigcrit  filios ,  quos  cx  codcm 
matrimonio  reliquit,  etiam  inori  ilantc 
conU!ctnd!iicM.irtini  do.idebcat  rcdirc 
ad  P.icrcm  ciuidcm  nhxdocata;  pr?dc- 
f  u  ncta: ,  an  ver6  debeat  remancrc  mari- 
to  .  Ratio  potlifinium  dtibit.indi  cxco 
confurgit ,  q-jod  cuiiiiuuuii  coniiieiudo 
appiobat  opinioncin  M.n  :i;ii  prnptcr 
lil)ci'oruin  fauorcm,crgo  cildcm  Ubcris 
fublatisdcbct  infuoplcnoiurc  remane- 
rccc.\tus/«  d,l,dosa  'Vatrc C.folnt .m.itrirn . 
fccundum  qucm  dcbct  dos  rcdire  ad 
Patremdotantcin,  &  ob  hancrationem 

dos  j  V.itrc (f,  folnt.ntafritnoii.      I  ^ 
lciiiit  dotcm  rcdirc  dcbcre  ad  Paticiii  Morta.-» 
mulicris  dcfunaa; .  His  taaicniuiniuvc  M^>trfA' 
obftantibusabfolutcfcntio,  dcbcic  rc  'i''r>  cx 
maneiie  apud  maritum  vxorts  prxdc-  " 
f;iu    L  r.nr.!  Kom.w  t  Jrctf.  8 1 5.  n.  I .  apnd  f^-^pt^g 
Scr.:pijin.,  cr  dccif,  14«.  num.  ix.fart.^.  doscrm: 
dinerf.  ThefAtams  decif.  1 90.  lum.  10.,  loan-  fit  .id  nat 
11  r s  ..'t>';^cltts  BofsiHS  dc      '  i  .^.i::!»i.  iSz.  riciim  no 
Kaciocx  eodcdudtui,4uia  quocunquc  '^"'^^iJ^^ 
titulo,feuiure  rumatur,dcnegartnon_.  "J^^ 
poccft  ,  quod  il!a  dosrnortua  Matrc  fa-  * 
tt.i  fucrit  iiliorum  (upcriiicutn  adean- 
d ; !  ii  Matrem  attcnta  confuetudine  diSti 
Martiui    omiiibus,  &  vbiqucrecepta, 
crgo  Paccr  canquam  legitimus  corun- 
dcmfiliorum  haeres  potcric  eandem  ac-  p^ttn  eft 


iniibcri:^,quod  iioa  vcrihcarctur,fi  talis     cipere  pcrtextum  itiUHfantiir.princip.^f.  Icgitimus 


confuccudoc!"ct corrc^loria,  quianon 
\\:nncarctur ,  quod  iiiulicr  dcccl^critin 
macnmomo  t  prout  dtcicur  in  d.  L  doti 
Tatre  C.foba.mtttrimonio, cum^rmof 
tr.infi  Pfcccdcntcm  aiariti  illud  clfct  dif- 

folutum.Tcrti6,fidosfucrituncuinj 


adfijjos. 


dc  tttredelih.  pcr  qucm  tcxtuni  caucum  filwnim 
cft PaCrcm  poiic  iuic  patriscapcrcdcuo-  ^***' 
luu  ad  hlium  inUntem  cx  quacunque 
fucceflione  etiam  non  agnica  Cp'''"* 

dectf.l'J6.n:'.ni.l')  .  ,  Knt.l  Romjii.dicl .dccif. 

a^S.  nMH.  ij.  Ncquciiuicdectfioniob- 


promitfa  a  Patre,non  tamen  tradita  an-    ftare  poceft/]uod  hlij  ad modicumtem- 

le  inorccm  tilia;  ,adhuc  c.nicin  mortua  poris  lupcrfti::  fucrinr  ad  obirum  Ma- 
Matrc  dcuolucictur  ad  iUiOS  ctuiUcmj    trts ,  I^oa,inQuain,obitarepoccli,quia 

Oo  falfici(j 
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filij  .id 
fnadicit 
tcmptis 
Aipcrfti.. 
tes  fiie. 


rudicic,  quod  ad  horatn  fupcrftites  fuc-    uerfalitir  rcccpta  cft  iurls  communis 
rint,prout  cx  (^apicio  d.decif,  i  j6.  n«.x8.,  dcciaratiua>&  intcrprctatiua,6c  exquo  R-»rion«i 


& cxThefmro  d.  dccif.  1 90.  nHm.  1  o.  notat 
Koti  B.omana  loc.  cit.  ntm.  ix.  cum  fuHi- 
ciacquod  couditio  femclcxtiterit licct 
non  duraucrit  Mexander  conf.  1 1 5 .in  fin. 
Ub.i. ;  Nequealiquid  ncgocij  fdccfccre 
vidcturid,quodalfcric£<iM«i  tn  d.l.dos  4 
Tatre  ^.7o/«rj7Wfr/«wn,,quandoquidcra 
ipfcquoquc  contrarium  fcncit,  &am- 


cft  vbiquc  approbau  habct  vira  iiiris  E'***'«ci. 
fcripti  pcr  tcxtum  in  §.  ex  non  fcripto  ln~  ^**' 
ftitjdeiMre  natsent.,&ciml.,crgo  dcbctuc 
filijs  cxiftentibus  cx  codem  matriraonio, 
.idcoquc  apud  ipfos  quoad  plcnura  ius 
dcbcc  remancrc .  Ratio  vero  fecundx 

f)artis  excodcducitur,q^uia  Patcr  ftipu- 
ando  dotcm  nbircddiiolutomatrimo* 


picxus  c({  noHram  oplnioncm  ml.qnod  nio  finccxprelGonc  cxiilcntiz,  velnon 
fcitis  num.^.  vcrf.fed  twtc  eg9  qMro debo-   cxiftentiac  liberorum  prasfumitur,quo4 


nis ,  qm  liber. 

Deindc  eadem  Kota  B.omana  d.  dccif, 
148.«*»». ij.  14.,  cir  i^.ponderat ,  an 
j  ^  morcuaMacredosdelacafucric  iilij$,vc 
Exponi-  haercdibus,  prout  fcnfcrunt  plurimiab 
tur  mens  eadem  Roca  allegati ,  an  vcrucx  tali 
Rotx  confuctudinc  fucrit  ad  cofdem  delata 
Roman?  ab  auo  auocando,  &  in  filios  transfc- 
proccdc-  rcndo,  proutverius  fcntirc  dicit  alios 
Sim  di-  Di^  plurimosab  ipfaibid.alicgaros.  Si 
ftin^io.  iuxta  primam  ponderationem  allcrit 
oem ,  intrarc  difpollcioncm  iuris  in  fauorcm 
m.iriti  vxoris  prsdefun^oe  •  &  Pacris 


ita  fucric  ftipuJatus  fecundum  fbr- 
roam  iuris  communis  /n  /.  dos  i  Tatre^ 
C.  folut.  matrimonia  ,  crgo  ftipulacio 
intelligi  debet  in  cafu  dumtaxac  non^ 
cxiftentiac  liberorum  .  Nequc  dicas, 
quod  illa  ftipulacio  exprelfa  debcc  ali- 
quid  aliud  opcrarifupra  difpofitioncm 
lcgalem/«</.  /.  dosaVdtrey  caeteroqui  cf- 
fct  inutilis,&  fruftatoria ;  contra  enim 
iinpugnabcris,  quia  vcl  potuitc/Tcadic- 
da  ad  cxclufionem  iurium  municipaliu 
aliter  ftatuentium,  vel  ad  cxcluf.oncm 
cuiufcunque  iuris ,  quod  ex  alio  prae- 


iicinlilioruni,qui  prxdccefterunt  <n/./i  tenlo  iurc  polTec  maritus  in  ilU  doce 
infdnti  inprtncip.C.dc  iure dclib., vbi  Patcr    praitcndere  , 


iurc  patriscapic  omnia  ad  filios  dcuolu- 
ta  exquacunaucrucccilione.  luxta  fc- 
cundam  pondcrationem  aiTcrit  incrarc 
altcram  communem  conclufioncin_  , 
quod  ius  dclaturacx  difpoficiom:  llacu- 
tijlcu  CQnfuctudinis,qua:iEqua;cin  vim 
habenc,etiamcranfmiccicur  Banolus  in  l. 
ft  drrogitor  in  fextaoppofitione ff.de adopt 
&  .ilibialios  pluriraos  allegac. 
Tertioexaminandura  vcnit,an,fi  Pa- 


Quod  vcro  fcntiendum  fit, fi  Patcr  ia 
illa  dotis  conftitutionc  cxprcfsi  ftipu- 
latus  fucrit dotcm  fibi  reftitui  in  quoqcj; 
ca("u  dotis  rcftituedaSj&fortius,  ff  cxpn- 
mcrctcciamcxtantibusliberis.'Coraunis 
opinio  tuncfuftinct,doiem  dcbcrc  ci  vi 
illius  cxprclfa:  ftipulationis  reucrti  ad  ^^^^^ 
Patrera,  quiaexprelTa  conuentio  homi-  jcbero 
nis  celfarc  facit  illam  confuctudincm-^  mierti 
declarationem  iuns communis /^n.Crff  adP»rrc, 


17 

Sentetii 


16 

SiP.itcr 
ftipul.v 
nis  fiiertc 
dotem 


tcrmconftitucioncdotis  pro  filiafucrit  patr.potesl.,6i  tunc  intrat  rationegcne 
llipulicusdotcmfolutomatrimoniofibi  " -  - 


fiftipula. 


rcddi,v'cl  cui  Jc  iiiicdcbctur,habcat  lo 
cumco!»ruccudo  Martini ,  adco  vcad- 
hucdo.^dcuoUiacurad  filios  lupcrltites, 
aii  vcrbcx  vi  ftipulacionij  rcdirc  debcat 
fibi  rcddi  "^^  P>itrc.n  dotanccm  .  Coiuinunis  fcn- 
foluco  tentia  alferic,qufxJ,  fiuc  in  confticucionc 
m.itrimo  dotisdixcrit  rcllitui ,  cui  dc  iuredebe- 
nio  fijij  tur,fiuc  rclliiui  fibi ,  adhuc  ftantccon- 
fuctudiac  Martini  vim  iuriscommunis 
habcntedcbcat  rcinaiicrc  protilijs,  fi 


ralicatis  ftipulationis  ditpofitio  tcxtus 


fupcrfti- 
tcs  cam 
lucritur. 


tni.vtticA  §.  acccdit  C.  dc  rcivxor.  aH,  at- 
qucica  fenciunt  ^»n«f  tn  l.  dos  a  Vatre  C.  cxt^nt^- 
folut.  m.itrimon.,  .Akxunder  in  l.pofl  dotem  buslilijs. 
)!.z<).jdfin.  §'.fotHt.  matrim.  ,G'Wrtcl.  conj. 
X 1 6  .»4 j      I . ,  Tetrus  Barbofa  ad  d.  l.poft 
dotemn.  ^^.vcrf.  itemnon  habebit ,loannes 
.Angclus  Boffxus de  dotc r .  j.  n. i $)o.  Sed  non 
libcntcr  in  vniucrfum  annucrcm  huic 
opinioni;  in  vniucrfuin,inquam,quia  jg 
quando  dos  fuccederet  Joco  lcgitimx,  Contfa, 
poll  mortcm  Matris  lupcrllites  fucrint    nullumrccipcrct  onU5,&  adieitumip-  riafente- 
ConjlantiHs  B.ogcrius  dc  dote  q,i%.>uim.i9.,    foiure  vitiar^turita  vc  Pacer  non  poilic  tia  pr«« 
&  lo.,  Capicius  dcc1f.116.num.19. ,  Mcr-    ftipulari,  vc  ad  illum,  vcl  cius  hacrcdes  feitnr. 
linus de legtttma  Itb.j.  tit.i .  q.p.num.zp.,    rcucrtercturdeccdcntc  filiaetiamfinc-» 
Thefaurusdecif,  i^fo.num.y. ,  Gafpar  Thc-    liberis  Corneusconf.  i6x.  n.ii.  lib.  %.,Se- 
faurus  lib,  i.qq.  forenf.  q.6).  mon^.  Ra  tio    raphinus  decif.  8l  ^.nu.l.,  .Altogradus  conf. 
prima:  partis,  quando  lciliccc  Paier  fti-    \y.n.i.,&  x.lib.  z.,.Addit.ad Sanfelicium 

rff  f //.  j  5  j .,  nec  potcft  graua  ri  oncrc  fidei- 
commiiU  CaluJnus  conf.^ i.per  totum ,  yt' 
ceolus  in  apend.  adc.j.  in fin.  i.  vol.fol.  1 1 
fcd  dc  hoc  infra  occurrct  fermo  vbcrior, 
AssBRTJo  IV.Matre  praulcfunda  filij 


pulatubcftdotciu  rcddi,  cui  deiurcdc- 
DCtur,cxcodcducitur,quia  ftantcilla 
confuctudinc  Martini  vbiquc  reccpta_, 
illa  dos  dcbctur  tilijsciufdcm  filix  pra:- 
dcfuiiaae ,  &  quidcm  dc  iurc,quando- 


quidciu  cx  pra:a£lis  opinioMarimi  va(«   cx  ea  fuperftices  capicuccs  illius  docem 

ex 


Dlgitizc 


)0 
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ex  confuctudinc  Martini  tcncntur  c.in-  confcquciis  docet,quod  filij  in  fuccdBo^ 

19    dcm  in  lcgitimam  fibi  ab  auo  Pacrc  ma*  nc  Aui  ilUm  oon  compuunt  in  lc^ci-  • 

Xl.irro  trisdefoQQaBdebicani  imputare Barfoiw  man  debonis  ipfius  illsdebitaa .  AU> 

prnfc-    inl.in/jiartamf.adlf^.Falcid.fTljefaurus  inter  quos  Kipain  d.l.  intiu.trr.m  n.ip).»  , 

fundi  fi-  decif.  ipo.  fertotnm , ^        xjy.,  A/cr-  ^  feqa.ff.ad  leg.falcid.f  Vetrus  Barbof»  in 

ii)  rupcr.  iiHMj  da^.  4jj.r^^Ma^ima  §e i^tim.  I.  fifi iSm  ».5 1 &ffqq.ff.fi^at.  9utrf- 

llites,  tc-  lib.z.tit.z.q.i^.,  Hondedrus  conf  ji. ».  14.  mon.,^tttoniusThefaurus  decif.  %lf.  ti.ix., 

'Sotemia  ^'^-     ^  ^*"/-  iJ-W-i?-^'^-  i.*  GrattanHS  &Cafpar  Untottius  TbefoMrus  in  addit.  ad, 

legitimS  difcept.for.  e.  ^^6.ibm:$i.i&/^.,Mi'  d.decifxp.eii^dem./tiitoni}Vatristau\\^ 

flbi  ab     chalor  dc  fratribuspart.  \  .c.^o.pfr  totum,  fa<fta  dirtinifkionc ,  an  das  iinmcdiatc  a  AW^fetiZ 

auoP.ttre  .Altogradusoonf.i^.n.^^.t& ^6.ttb.%.,yr-  inatrc  iranfcat  inhlios ,  an  vcroiinnic-  centiate» 

Matns    teolusconftdt.far. e.y.pertotum , Fachineus  diatcabauomaternocxpcrfonamatris*  femir. 

^itam  cmtrouerf.  iuris  //t.  j.f.71.,  Vaidiis Qiin-  dicuntabfolut^cordcin  nlios  tencri  cd- 

Biwusdecif.Belgic.xTx.iM.i.  puurecandem doteminlcgitimam fibi 

*         Circa  hanc  aflcrtioncm  plurimunv^  abauomatcrnodcbitam.Inhacfciucn- 

diilideatinterfeDDxf  variomodo fen-  tiarum varieuce  probabiliuscgoadh»-  . 

ttendi^cjaem habentjctrcamodum ,quo  rco opiniooirecnndx, quaeitBarcoU , 

flij  cjpiunt  iUam  dotcm  maternanx^,  &  aliorum,iusta  quam  in  tcrminis  ma- 

20  Baidus  in  l.  dot  k  Tatre  C/dKtjMrimM.a  as  ooadudentibu&  deducitur  allertio  , 
Sent&ia  Ungetiit m /. ^jl dotfm «^. , &fhi C«M-  deqtiiii hicloqiiifflur ><|mB fic. 

aflerenj    nus  col.  fln.  ijnf.reftarctff.folut.matrim.,       ?rob.Uur,  quiacx  iurecommuni  illa 

Biot  fa-  rai}rcHfiscoiif.ioS.circauied.part.x.iB.o-  ^c»,vcr  tc\luii\ind.l.dosiTatreC.folMt.  . 

PJ'^;«*  flMw»  iHi,  l.  p^datm  ». 47. ,  &  iki  jOe-  mttnm.  reuertitur  ad  Patrcm ,  &  folu m 

dotcm.,   xandern.^o.^Cornrnsconf.i^Tjn.ix.lib.x.,  cxconfuctudincMartini  ab  codcm  Pa-  [-^„1^^ 

nvuris     ^       '  i6.n.i6.  inj.,  Kuinus  coiif.  186.  trc  auocatur,  &  dcfcrtur  filijs  cxtanti- 

«■«««inarn  nu.^.col.i.  fuftincnt  filios  fupcrftitcs  ca-  bus,crgo  illabonaintclliguntur  bona-> 

tromedu  pere  bona  illa dorai ia  matcrna unqua ro  PatrisciufdcmfilixprxdefuntftxAim- 

'm»»  haeredcs  immediatds einickm  Macris,&  mediati  translau  in  ncpotcs,  crgo dum 

propierca  fcrc  omncs  fuftinent ,  quod  aguiu.idiuccclTioncmaui  matcrni  poft 

slij  illi  non  unqium  ab  auo ,  lcd  un-  obicum  macris,tcncntur  candem  dotem 

quambonaaduenritiaifnmedtatiama*  impuure  inlegitimam,  cum  habeant 

trCjVtnotc  hxiciks  .u"cipi.int,qux  ptop-  immcdiat^  abcodemauo,&r  dc  cius  bo- 

tcrea  bon.i  dotalia  nontcncntur  uiluc-  nis,pcrtcxtum  ml.^uoniam  noucUa  C,  dt 

oeffione  aui  materni  impuure  in  legici-  in^.  ttfiam.  ''''rr 
in.im  .  B.; rtolus  vcro  in  d. l.pojl  dotcm  >! v,        Scd  quid  fcnticndum  fit  in  hachypo- 

.  30.  cumicqq. ,  Urtraud.  lonf.  iz6.  Lio.  j.  tlicl»  iuppofita  prima  fcntcntia ,  fccun- 

fgrt.\.,&conf.^09.verf.adfecundumlib.}.  dum<yMundicitur,  quod filij  dotcmil-  23 

fart.%.,& conf.io).ltb.j.jliipain  Linquar-  lamaccipianttanquam  ha:redesmatris,   Es  fgpi 

tam nu.ipi  .ff.  ad  lrg.faUid.,Cephalus  conf.  an  fcilicet  tunc  tcneantur  illam  dotcm  pofitione 

^Jlj.n».  1 1.  arbitrantur  tilioi  fupcrnitcs  computarc  in  lcgitini.iin  ciCdcm  in  fuc- 

non  capcre  unquam  hxrcdcs  eiuldcm  cclliQnc  aui  matcrni  dcbium ;  Videtur 

Matris,red  perconruetudlnem  infilios  n^odiAn  ,quia  illa  dos  fupponicur  fencencL 

21  detcrrt  ab  auo  auocando  ,  &  in  filio^  fimpltciicrdonat.i  .b  auomatri  corun  aHerens 
gfntffia  tran$lcrcndo  ,  quam  opinioncm  magis  dem&liOi-um,quii;  proptcrca  fumitur,  nontenr 

alfeKnf  commendai  Sor4  Komaiut  part.4.  dinerf.  taaquam  proprium  patrimonium  eiuf-  ri  com- 

CApereex  j^(/y'.x48.n.i5.,&:aircricc(!c  ir..igi>com-  dem  matris,  &  fic  non  intclligitur  ab  putareia 

^^^'^  inunitcrrcccptam;atq,tcrcomiicshuius  codcmauoprocedcrcin  nepotcs.  Nihi-  '«^'t'"»* 

opinionisallertorcsconcludunt,quod,  lominus  non  impirobabilis  eft  opinio 

curLiillabona  intcUigantur  tilij  immc-  Barboia;,  ocaliorum  prnvlrimaopinio- 

dutc  abauocapcrc,  ccncancur  in  fuc-  ne  allegatorum  aiicrcatium  ctiam  do> 

cciUoneiUiiu  ialegttioiamcomputare.  tem  iliamconiputaiidaai cfe ab eifdem 

Surdus conf  ro6. num.i i.,&  i4.ailicrit,  nepotibus  in  legicimam  ab  auo cifdem 

quod  filij  ncquc  ex  iurc  communi ,  ne-  dcbitam, &  vlccrius hanc  candcm  fufti- 

queexcoafueeudincMartini  habcant  il-  nent  lmmeUemf.6^.,Ci^ef{uconf.%^., 

22  lamdocem  unquam  hxredes  nutris,  TarifietifisinadditMSdlexaadrKmcMf.n^ 
Sentetia  ncque  ab  Auo  unquam  haeredcs  ipfius,  Ub.  1 .  Rario  aucem  eft ,  quia  denegari 

fllTcrms    fcd  cx  fola  prouidcntia  ,  &  dilpoiitionc  non  potcft ,  quinquanturauis  ilia  bona  24 

ciperecx  oonTuetudinis  ,  qus  vim  iiabet  legis^i  iiuubanc  kncenciam  iromediac^  pro-  Non  im- 

prouiden  fea  iuris  ciullis ,  &  fic  non  capinnt d»>  iiaiiantin  fiUos amacre, prouenianc  ta-  probabi- 

••^I^P*   tcm  t.inquam  proucniciucmdcauifub-  fMO  cx  fubftantia  ,  &r  patriraonio  aui  Ii$eftc6» 

"^"^P  tUaUA,  lcd  tanquam     alicnum  ci  iu-  flttKrui,  &  traoTcanc  in  coTdeffl  iilios  eo  ^^^^ 

mkaQoaSiKW^ak0^^  qi«lQ»aiiottuicpe9afflatRin>  matct 

Oo  auicni 
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Si  pAter 
fbpiila- 
nis  fuerit 
dotein  re 
ftituendi 
effe  fili* , 
&eiu$  li- 
bcris  non 
cft  dos 
compu- 
Canda  iiy 
Icgitinia 
«lufdem 
Patris. 


iutem  cum  habeat  dotcm  a  Patrc  noru. 
tanquam  fimpliciccr  donacam  ,  fccl  tan- 
quam  ex  caufa  ,  quia  patcr  tcnebatur 
eam  cx  officio  patcrno  dotarc,pcr  confc- 
qucosiamhabct  unquam  ncccflario  iQ 
Icgitimam  computandam ,  adcoq;  &c, 
ExquibuspotcftfQluiargumcntu,quod 
pro  contraria  opinionc  aftercbatur;qua- 
uisenim  donatafimpliciccrno  (intcom> 

Jmnndain  lcgitimam,  per  tcxcum  in-> 
,ftqHiUtda§.  & generaliterC.  de  ino^c.te- 


Contraaus  XVI. 


tuscftcandcmdotemnonfibi,  fcdfiliCy 
eiufquc  Ubcris  rcAicui . 

P  R  iE  N  O  T  I  O  XXIX. 

De  caufa  efiicieoti  dotis 
nccefsaria . 

SVMMjlKiyM. 

QMisveniatnominecaufdefficientisdotis.il 

fiani.  tamen  donata  ob  caufam,ad  quam  'Dttflex  caufa  efficiens,  alia  principalis,  ali* 

Patcr  cxofficio  tcnetur,indiflin^te  tunc  fubfidiaria .  i. 

in  legitimam imputanda,pcr textum  in  principalisnecefiaria  efl Tater.  5. 

d.  l.  qitoniam  noHslU  Q.  de  inoffic,  teflam,  Obligatio  Tatris  dotandijiUas  non  /o/«m  ejl 

atqi  fic  cxprcfsc  fennt  Tetrus  Barbofa  in  ex  iwre  natwraliyfed  etiam  ciuili .  4. 

d.  l.  pofl  dotem  n.  ^x.ff.  folut.  matrimon.  a  W«c  ohligatio  extenditur  etiam  ad  filias  il^ 

quonon  diffcntk  loannes^ngelus  Bofsius  legitimas ,&fpurias .  \ 

de  dote  c.j.n.z 1 5 . 1» fine ,  Et  etiam  ad  filias  emancipatas . 


Scd  hic  immcdiat^  fubintrat  aliadif- 
£culus,an,fi  Patcr  incoflitutionedotis 
pro  filia  ftipulatus  fuerit  candcm  refti- 
tucndamcfteeidem  filiae,&cius  liberis, 
tunc  liberi  matrc  prsdcfun^Tta  tencan- 

turcaridcradotcminlcgitimara  aui  fibi    Filta  congritentcr  nupta  ,& decentirdotata 


Extcnditur  etiam  ad  filias  diuites .  7. 
Filia  familias ,  qu*  nupfit  ftne  dote,  patrt^ 
fciente,&iion  contradicente ,  potefl  com- 
peilere  eundem  Vatrcm  ad  dotemf$bi  cvth 
gruam  dandam  .  9. 


dcbitam  computarc?  Ncgant  Capra  conf. 
13., Magonius decif.Jlor .1^.  mm.i^., ^abel- 
lius  inrefol.  c.77.  num.zj.,MerlinMS  decif. 
4^3 .  wim.  1 8.  dr/f^^.  &  in  hac  hypothcfi 
dicunt  ,<\\iO(i  dos  ipfa  confolidctur  ia 
filia,  &  eHiciatur  illius  patrimoniuni_j, 
dcquoliberi  poflit  difponere  dc  iure_* 
communi,  licec  habcat  filios,  dummod6 
illis  rclinquat  kgitimam  Kota  Komamu 
in  vna  .Afculana  dotis  Maif  i6\y.  coram^ 
Remboldo  ,  Gratianus  difcept.  for.  cap.^^6. 
num.^y&feqq.ff^rccolus  confult.for.  c.S. 
n«m.i .,  Rota  Kojnanapart.  i^.recent.  decif. 
X4j,  crgofipotclk  dc  illa  filia  prolibcr- 
taie  diiponcrc  pcr  tcftamentum ,  dum- 
modo  rciinquat  filijs  legitimam ,  erit 
propria  ipfius,  adcoquc  tiiij ,  fi  de  illa-> 
non  difpofucrit ,  fuccedcnc  tanquam^ 
hxrcdcs  ab  intcftato ;  ncquc  ODcfsc-* 


ab  extraneo  non  contemplatione  Tatris 
potefl  adijuc  Tatrcm  compellere  ad  c(Hh 
gruam  dotem  ftbi  conilitkendam .  p. 
fUianuptaJtnedotis  promiffione  ,&mor- 
tua  reliais  liheris  tranfmittit  ius  «4 
eofdem  confequendi  dotem  ii  fu9  74* 
tre .  10. 

Filia  familias  excedens  annum  15.  nubetu 
infcio  Tatre  potefl  cum  compellere  ad 
dotem .  it. 
Filia  excedeus  ij,  amium  etiam  nubent 
perfona  vili  potefl  compellere  Tatrem  ad 
dotem  ftbi  congruam .  ir. 
Etiam  ft  turpem  vitam  elegerit .  i  j. 
Si  per  flatuta  prxfcribatur  tcmpus  minus 
X^.  annis  adnuptias  fiUarum  ,  &  fili^s 
pofl  iUud  tempus  infcio  Tatre  nupferit , 
fententia  afferens  Tatrem  poffc  ipfa/tu 
dotcpriuarc.  14. 


poUuacea,qu9fupra  diccbancur,quod>    Contrarta  fententia  exponittir ,  &  frdftr- 


cum  fucrit  daca  cx  caufa  proptcr  onus 
paternum,  quo  afticiebatur,  dotandi 
filiam  fcmpcr  prxfi:rat  lilamqualitatc, 
vtdebcat  inlcgitimamcompucari;Non 
obftantjinquam ,  quia  ,quantumuis  fc- 
cundum  rcilIud,quotl  aPatrcconfcrtur 
in  dotem,  vtpotc  coUatum  ex  caul'a_>, 
prxfcrat  illamqualitatem,potcft  nihi- 
lominiis  cz  paccrna  libcrtacc  cxui  illa_ 
qualiuccquatcnus  illud,(^uod  contu- 
lit  indotcm,pQCuit  fimplicitcrdonare, 
&  vcUe,  quoid  nulli  oneri  lubtacerct . 
Libcntcr  huic  opinioni  adhxrco  pro- 
mcr  allcgaum  rationein  ,quod  fcilicct 
raccr  potclt  cuni  pkno  lurc,  &  finc  vilo 
oncrcdotcm  coiifcrrctilix,quod  vciquc 


tur .  15, 

Si  fxmtna  non  nupta  in  tempore  flatuti , 
fcd  ante  tempus  lurts  communis  fomicata 
fuerit ,  fententia  affercns  Tatrem  non^ 
pofse  ipfam  priuare  dote  .  16. 
Contraria  fensentia  cxponitur .  1 7. 
Trsfertur  prima .  18. 
l»  bypothefi ,  qua  fiUa  nupferit  pofl  tempus 
flatuti ,  vei  iuris  commums  fierfonx  indi- 
gnx. ,  &  viU ,  non  potefl  pater  compeUi  , 
nifl  ad dotem  iuxtd  qualitatem  viri .  i j». 
$i  fiUafamiiias  infra       fua:  xtatis  anmm 
nolente  Tatre  eam  tradcre  nuptui  per- 
fonx  dignt  cum  congrua  date  ,  tutpferit 
maritovili,  &  indigno ,  priuatur  iure^ 
exigendi  dotem  attento  iure  ciuiU.  xo. 


pc«fticaic  pra:iumicurjqUAudu  flipuU-    Secus /i  mtpferit  perfond  digrut .  Ibid, 
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Sfntentia  afferauetiamie  inreemmieitpa^ 
trem  p<^  filiam  nijutuem  viro  i$d^ 
priuaredote.  11, 

Contraria  fcntewfia  ejqfemtwf .  M, 

Tr^^turprimaJhueKtia.  x^. 

Siftemina  nupjeritviro  iniigimt& ipfa ,& 
Vir  fitt  paiferes  ex  naturdi  mfuta»  , 
temmr  Tater  eii^md  prq  dimentit  «00. 
ferrc ,  quoi  umcn  ftt  mimu  dote,  quam 
lMAiuffet,fimtpfi{fetviradipn.  14. 

dote .  2.5, 
WUiafmaUatmimt  indiri»  pefi 

priuatur  dote  ,  non  obfiante ,  quod  Tatcr 

egerit  antecedenter  de  congruts  nuptijs 
.  iffiuSf&noHpotueritperficere.  x6. 
Tater  filia  volcnti  ingredi  monaflerium ,  & 

fbiritmUter  nubere,tenetur  dotem  necef- 

fariameoi^ituere .  zj. 
Stiamfifitimiaptffa  fiued^te^&fr»' 

la^meeiKfdem.  x9. 
^(Saefi  tamen  iUa  dos  ex  ncccfftcatc  confc- 

teildnfiliaxMlentifpirituaUtdr  nubere^, 

mme^een^erenia ,  fi  corpordMrmt' 

heret .  xp. 
T0ter  Sudaitt ,  &  iafiieUs  fotefi  eompeUi 

ad  dtuadm  fiUam  ummfm  ad  fi- 

dem^  50, 

HUa  canmrfa  ad  fidcm  potefi  i  Tatre  Juda» 

exigere dotem ,  fi eerti  ^fimbtmtBtii^ 

fiierimvfmrariiaeqiiifita,  ji, 
Mtim  fifiiern^  vfararii  atf^aa ,  fi  ipio- 

reatar  Ihmiai^  4  fMfa««[^4  fimam 

ejceefta,  zt, 
Siirn  im  fmrisiata  fiUmAVatietadaa 

la  fecmia  namerata^  wm  fet^  aaiflim 

aaeeari.  7). 
TaterCatbeUtm  noatenetardoeare  filim, 

quah  fide  difcejjtt,  & pertimix  cfl .  54. 
Tater  adoftiims  habcns  m  fua  potefiate^ 

adepHmm,  teaetm  ferfriuiffmda^ 

tarc  .  ^^. 

Tater  de  twre  ciuiU  M>»  teaetm  iotar«-». 

filim  m^timm  iiaitm,  M  fmt^ 

peirem .  jo. 
*Dos  iebet  effe  feemiim  iigtita»em,&pa- 

trimtaiem  TatritiemfmfiaUtm  Ute-^ 

gftioM.  yi. 
fmim  Jpariis  ie  iare  eieiU  amteaette^ 

iaredmatjbeai  de  iwe  canonico  .38. 
Umm^fmetitatemdebeat  efse  iiUu 

dm,  39, 
$IUkdiumaifitaikmieietf^ia^  40. 


EXpllcftttiamdote  ieGiiiidumfai 
turam,  fincm ,  conditioacs ,  &  itcm 
lixundum  principaiiorcs  ipiius  diuiiio- 
ses  iam  incipimus  eiuTdcm  caufas  exa- 
nainare,  & prsccipu^  fcrcofTcrt  il!;i,cir- 
caquamemjinarcpofluac  diiHcuiuics, 
 .  ciie^  aiiaa  w 


adcrtc  ratb  in  ip&ramcmntot  imiBo« 

randi . 

NomiiieGatifiB  efficieQtisdotis  iUai 

omnes  intclligimus ,  qui  fominis  pro  ^ 
carum  nuptijs  dotes  conftituunt  ad  Qb^ 
oneramatrimoni)  ruiiincnda.Hiauicm  "'^"^ 
vdcooftituuntcx  nccefliutc  iuris,  &  f^'""*" 
esoffidopr(^rio,quatcnus  principali-  Qcatisdo 
tir,&primo  loco  tcncantur  dotarc,  &  tn» 
ficdicuocurcauTa  cfBdcnsncccflaria.^ 
non  fubcoieiifii »  quod  fine  ipfa  noiL« 
poflit  dfe  dos ,  fed  fub  co,  quod  ex  pro-  2 
prio  orficio  tcncauiurprmcipalitcr  ,  &  EHiplex 
primo  loco  dota(e«  vcl  cx  neccilicate^  catift  effi 
non  fimplicitcr  ,  &  fccunduni  fc  ,  Tcd  ciensali» 
fubfidiaiiter,&ui  dcfcftunicaut*  pn-  f'"*?^ 
m6  ohdigatjc  ,&  fic  dici  poflunt  caufa.^  fubfidS^ 
ncccffaria  non  fimplicitcr,  fcd  fubcoa-  • 
ditionc ,  &  rubfidjaric ,  vcl  cx  nuUa  ne-  " 
ce^tate,fed  cx  mcra  libcralitatc,  &fic 
dicuntur  caufa  volunuria,&  libera .  la 
prxfcnti  eritfermo  decauia  efficienti 
necclTaria  iuxta  primum  fcnfum  j 
iut»icqucaubus  dc  alijs  duabus . 

H^tnecaufiim  fimplidiir  necclTariam 
P.itrcmcfrcrefpcdu  filis  indubitati  iur 
ris  dtj  <:uin  ipfc  cx  pa  u:r  no  oDido  ccnca* 
tor» &»  fi ponaHfitipofrit  compdli eas  . 
dotarc,  prout  late  fparfim  in  prxccdcn-  V^«|*-^ 
tibus  docuimus,  &  latc  tom.  p.fub  tit.  ^"^^^ 
Caatrefbis  XV.  de  matrimon.p.pranot.  7.  {j^Ot 
num.^. ,  &  ctiam  doccnt  RebeUus  de  obU-  fMtf  • 
gat.iufi.  parte  %.Ub.^,  q.^.mim.6.,Frt^a' 
fasderegimineCbrifi.Reipub.part.j.difp.$. 
tmm^.  &  i%,,Baaaciaa  depraeeft,  7>eeal. 
difp.6.  $.  I .  am,i.,  Jrancifem  Moi^  de 
ritUHHnf.  lih.  ^.q.6^.num.^6. ;  atquc^  , 
4uncqbii^aQocm  Patris  cfle  de  iurc  ,  p'S« 
oacuf^ilteilturalispictaus,  prout  ^J^°,],n"i 
d(Kcntoinncs  pnuUegati  Docv  >r   ,  &  ^^^,^^  cii 
ciiam  de  iureduili  politiuo  doccntcx  de  iuri^ 
Theologis Saaebex.de matrimonMbj^Mfp.  ciuili, ^ 
yimA^Laimau.Theol.mor.Ub.j.traa,  natuialif 
4.C.1  ^.iwm.^.,  Villalobos  in  funmatom.x. 
traci.iS.  dij^cult.^.num.i.,Caflriis  Talm 
deii^.,  &imredifp.9.fmS,^^%,i,mm,i, 
cx  luriftis  Batdus  TlpaeUm  d»iete  fart.  6, 
friMil.^.j&  1  y.,  Cmpeggiusdedotepart.  1. 
q.\}.,Cmfiaatim  Regeruis  dedoteq:Lji,i^ 
&  feqq. ,  VmaaeUa  de  paB.  nupt.  tmA. 
cbuf.^ .glof.l .part.i .  num.iS. 

Hanc  f  atris  obii^uiQocm  doundi 
filias  noafolum  reftno^  ad  filtas  lcg^ 
timas ,  &  naturales ,  fcd  ctiam  cxtcndi  * 
ad  iile£iciavas«  &ipurias  docuunus  d^  piaxiobri 
tam.9»fiietit^ememm  XFi  demattitmei,  „^^[0  ^x- 
9.praiet,y,aaHty^.,Sc  ctiam  dcxcntBjir-  tcnditur 
toUtsiHamh^extaa^lexu(^jdeiniceiijtupt.,  eciam  .i4 
Tetrus  Batmfit  ai  1. 1.  fartj^  am.  6^.  ff.  fi|>^s  ille. 
foUtt.matrim.,  Mantica  detacit.,&jnibig.  pomaj  , 
conaent.Ub.i^.tit.jj.  num.i6, ,  &cuam  ^*"' 

ad  iiliasmiaacipattt  Atfjaw.5^&  do»  ™** 
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ecnt  ctlani  loaanes  ,Angelus  Bofjlus  tnS. 
6     dedotee4.i.i,m.^,6c  uonrolum  iuxta 
Et  QuiB  meDrttramaUiiKaGoirum,  fededam  fu- 

«d  ftias  pcrexccdcntcra ,  quando  alias  finc  illa-» 
dotc  cxccdcnti  non  poflct  congruc  nu 


ContradasXVL 


Ctiuaci- 


&miHas  non  cxccdcns  aiinumvigeflmii 
quintum  nubat  linc  Patris  confcnla 
voleotiseam  marito  digno  cum  compe- 

tcritcdotccopul.irej.inrcilicct  polllt  Vx- 
tcr  cnmpcUi  ad  camdotandam  cx  hoc. 


bere,prout  docuiinus  d.  rom.p.  prxnat.j.  quod  fmc  ipfius  conrcn^k  JUS^fcrit ,  aa 
num.y. ,  &fidfl}oceodemtitulo  (^ontnUiui    vcro  pnilir  cidcia  cx  hoc  capitc  dos  de 


ncgarfji^  iuKiiucattcnto  lurc  naturas, 
fiuc  ciuili ,  iiuc  canoiiico .  Sexto, quid 
icnticndum fit circa  hoc onus dotandi,fi 
lilia  familias  minor  viginti  quinquc  an- 
nis  fincconfenfu  Fatrii  nupicnt  viro  m- 
digno  attcnta  dignitatcPaLris,  &  tatni- 


f  Jcyi.deDolcl.  prxnot.x j .  afkrt . i , ,  &  no 

.  .  bifcum  docent  Rokndns  conf.  8  5 . «« w.  i  _j . 
vol.^.t  trancus  detifj,i 3 .  mkim.i^.,  Jaantics 
jbigelHsB<^iatraB.de  dote  c.^.num.  i.i 
& exhac obligationc  polTe  compclli  Pa- 
trcm  addotem  hiubus  condituendam  _ 

cx  officiolodicis ,  &  quandoc^ueedaiBr  lisc  .  Scptim6 ,  an  Patcr  tcncatur  filias 
iurc  a6tioai$  iai^diftUlQCft  la  |V90e-  v  oicnii  ingrcdi  monaikriuin  ,  &  fpiri- 
dcntibus.  tualitcr  nubcrc  congruamdoccm  con- 

Hanc  obli^auonera  Patris  dolandi   ftituere,&  inqua  quantttate.  Oftaud, 
7      filias  rcftringi  nonfolum  ad  cafdciTL.,    .laPatcrludaius  ,  &  infidcliucncatur 
"rfndi  Quaodo  fiinc  inopes ,  lcd  etiam  quandot   congruam  dotcm  lilix  coniUcucrc  iuxta 
turetiam  utnrdhihes ,  &luibent  aliunde ,  quo    facultatcspatrimonii ,  fi  illafueritcoh- 
ad  fili.is  congruc  poffint  dotari,  !ate  ctiam  dic-    ucrU  ad  fidcm  ca tholicam ,  &:  c  contra, 
•^«utw.  tum  eil  in  prxccdentibus ,  &  vltcrius 
4actttt&opimlfin^jie  iotis 
centtMS  UercHLauu  inl.i.num.)i.f.folta^ 
murim^Brmmm  iS^  inqq.legal.  ^.43. 
mm.\6.y  Mfffim  ad  confuetud.  'Heapot» 
part.6.  q..^.nim.^.yMenochiusdcprxfumpt. 
lib.i^. prxfumpt.  i8p.i)«in.68., adcout, fi 
ipfc  Pater  dotans  iilias  diuites^  haben- 
tes  aliundcbona ,  &ciiam  matcrna  di- 
...      xcrit  fcdotareillas  cx  fuis  bonis,  &  bo- 
tearundcmfiliarum,vel  roatcrnis  ra 


au  Patcr  ndclis  tencatur  dotare  iiiiam 
luda»m,vel  faaereticam .  Non6,  an  tn^ 

concurfu  Patri$adoptancLs,&:  naturalis 
tcncaiur  pcrprius  Patcradoptans, an 
vcronaturalis  filiam  adoptatam  dota- 
rc .  Dccimo,  aiiPatcr.qui  fcir.cl  hlia.TU 
dotauiijtcncaiur  itcrum  candcm  dota- 
rc,ii  dos  i'uc;itdcpcrdiia.Vndecira6,an, 
•S:qu.uido  Patereitturenttaboaetedi>( 
lauih  niam  .  -  >  ■ 

A^^scRrio  I.  FiliafamiliaSj^uaB  nupfit 


tioncobligationis,quamhabetexorticio  finc  doii,spiomiilione  Patrc  (cicnte,  & 

Jjaterno  doundi  defuo,  intcUigatur  non  contradiccntc ,  vcl  pollca  raturn^ 

blummodo  dc  fuo  illas  dotare  ,  pitOUC  habciuc  potdl cundcm  Patrcracompcl- 

lat^  docuimus  /iifr  hoc  eodem  tittilo  lcrc  ad  dotcm  fibi  congruam  contlituc- 

■traSnx  xyijde*D9teJ.prtnot.i  7.  t^tione  dam  Btddnsl^uelius  de  dotepart.6.  primL 

I .pcr  ;orHm,vbilatiifiinehanc  maccriaai  ^^>- ^'■■'.6.  in  Hn.,  Cuiipc-^iusdc  dotepan.  1 . 

in  plcrifquccanbus,quipaflim  inpraxi  ^•ti.  »'<'».x.,  Cor^atittus  Ht^erius  dedote 

fioliunt  occurrcrc,  examinauiraus  ex  q.z.num.z%. ,  Mantica  de  taeie.  &  amb^. 

profciro,&  alia plurinu  circa  hanc ma-  <->nucnt.  lib. iz.  tt:.i6. rmm.%.,VafcbaUsie 

teriamiparfim  atci^imu$  ia  prscccdca-  ■virtit.p.nr.potcil.pm.xxjS,  mm.^j.yFon- 

tibns .  tanelld  </.  p.i'd.nnpt.tom. x.  tlMf. ^.%i('f.  i . 

Ea,qua:fpccialitcrfub  hoc  titulodif-  /"  '           78.  .:J  81. ,  &  aJij  ui:iu;iKri, 

€ucientur,hxcerunt .  Prim6 ,  an Patcr  l"'^^ alicgat,  6i l'cquiturio4n»a  ,4iigeius 

CompcIlipoflitaddotandamfiliam,qu;  Boffius traa.de dote  r.4.  nvm.pS. 

nupfit  finc  dotis  prominionc  codcm  fa-  K.uio  cx  co  dcducitur,  quia  off.cium 

trefcientc,&noncontradiccntc,velpo-  pAtcrnum  dotandi  tiiias  nun  folum  cil 

Aea ratttmhabetite, quantumutsniari-  (>t\iinc  ad  cfiTcdtum ,  vt  ratione  dods 


% 

Fiiia&: 
miliu, 

nc  wLi 
dote  Pa" 
tTefciov- 
te,&n» 
conm- 


COIDM* 

lercPa- 
tteraad 
dotcra 
coajruii 


<US,ettinupfit,fucrit  diues.  Sccundo ,  aa 

idem  Pater  poilit  compciit  ad  dotan- 

dam  filiam,quaBCOagruinupfit  ,quae- 

l|uc  fuit  ab  cxtraneo  congruentcr  do- 

tata .  Terti6,an,fi  filia familias  nupfcrit 
i  fincdoccipfiaPatreconfticuca,cadem 

defun^a  polllt  Pater  cogi  ab  eiu(denu 
Articuli  ^li^  haercdibus  ad  dotemetfilem  tra- 
examina-  dcndam.Quart6,an  polfit  compclli  Pa- 

d«  circa  tccad  congrue  dotandam  liliam,  qu«     ,  ^  _ 

^[^^  poft  ananm  vigcGmum  quincttn  111«   ■aimiil&^pDftBa  ratum  habcnte  ulc  ma- 
«natitu-  aetatis  codeminicio  ,  vcl  inuitonupfit .     trimonium  non  cximctur  ab  oncrc  ip- 
Q^t6.  Q^d  fcncifiadumfitj  fitiUa    iamdocandimordmc  «dcBci^um,  v^ 

••  jer 


lilix  iiiucnircpolUntmaritum,  cuicon- 
gruc  poilintnubcre,  ("cd  etiamad cticc- 
cum  ,  v(  perSUam  fuilineanturonera_> 
matrimonii  pcr  tc:\t'.nn  1«  l.alfiduisj.  c.x- 
eeptis  (^.qiu potior.  in  pign.  babeatur  Barto- 
lus ,  &  communitcr  fcribnitcs  ii:  l,  i;iipt.Jjf. 
foiMt.matrtm.tSalicetns ini.vutca  §.i.  (^jde 
rei  •i;xor.a/?.,crgo,c]iianttimuis  filia  fuc- 
rit  congruC  in  matrimoiiunu  cu'.ii)cata  fioedotb 
fcienccP^atreA  noo  coucradtccncc,  qui 


Oficiwn 
patenw 

dngnin» 
obnup 
cias  nlia 
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pcr  talcm  dotcm  oncra  matrimonij  fu-  Ncquchicaudicndi  CvtntBartolus  inU 
flincaotur;  Ncquc  obeffc  poteft,  fi  aflc-  obligamur  ad  fin.  f.de  oblig.  ,&  a5.,  (^or- 
ratur >  quod  haeconcra  matriraonij  non  dMbaiLara  inl,ft<{iusalibens§.fedfifilius 
fint  confidcranda  ,  quandoquidcm  ex  num.  j.  ff.  de  liber.  <xfno/'.  cximcntcs  ?a- 
quo  maritus  illam  fxminam  duxit  finc  trem  ab  oncre  dotandi  iiliam  iam  nup- 
vUa  rcfcruationc  iuris  ad  dotem  confc-  tam,  quantumuis  cx  ipfius  Patris  con- 
quendam,vidctur  cclliirc  iuri  ad  illam,  rcnfu,vclquia  ceflat  ratio,obquamdos 
occum  ipfcmarituscKfuomuncrc  Cudi-  condituitur,  vtfcilicccfiliapoiOt  inuc- 
nerc  dcbcat  oncra  cadcm  matrimonij ,  nire  virum,q^ui cara  ducat,  &  ab  codem 
ncc  ad  illa  in  cclcbrationc  contrai^itus  alatur,cumiaminhachypothcfi  viruoi 
refpexerit,vidctur cadc  in  fc  ipfo  fimpli-  tnuencrit ,  qui ,  cum  fic  diucs ,  tcnctur 
citerairumpfiire.NQ,inquam,obcircpo>  candem  alcrc ;  vel  quiaPaternontcnc- 
teftprimo,  quia  gratisomnin6  dicitur,    tur  ad  dotem  filix  pra&Handam  iurc^ 

^uodpra:fumatur  ,  quodmaritusceflc-  obligationis,  fcd  tantum  officioludicis, 
rit  iuri fuo  ad dotcm  ,&quodinfc  ipfo    quod  fundatur  inxquicatc,  quxxqui- 

alTuinpfcritomniaonera  matrimonijcx  tasccflat,cumfiliaiamcflnupcavirodi- 

co,  quod  ad  eandcm  dotcm ius  fibi non  uiti ,  qui  tcnctur  congrui  illam  alcrc ; 

rcfcruaucritjCum  poiucritvcUc  duccrc  Non  inquamaudiendi  funt,quia  ratio-  Reijcitur 

talem  vxorem  cumiuribut,quaB  ex  ma-  ncs ,  quibus  innituntur,  modiciroboris  fenfus 

trimoniocumillapolfintfibicompcterc;  funt,&  nulliuscfficaciaB  ;  nam  prima_.  Bartoli  ^ 

quod,  fi  talia  iura  cxprcfse  fibinonre-  non  cftadccquataratio ,  ob  quam  dos  ^^^^*"' 

{eruaueric ,  non  proptcrca  fcquitur,  lit  filiz  conftitucnda  ,  quandoquidcm 

quod  illisccflcrit ,  cumilla  vcntant  rc-  nonobid  folum  dos  conflituitur ,  vc 

gularic^rinconfcqucntiam  talis  matri-  f<;ininapointinucnircvirum,cuinubat> 

monij.Secund6datoetiam,quodmari*  fcdctiam,vtoncraroatrimonijfuflinca- 

tus  fibi  impuure  debcat,quod  vzorem  cur,&  ne  vxor  amarito  fpernatur,qus 

illamacccpcritfincdoccjfeu  fineexpref-  raiioncs  poflcriorcs  militant  ctiam  in 

fa  referuationc  iuris  ad  dotcm  pcr  tcx-  filia  iam  nupu  .  Sccunda  vcr6  6alfo  in- 

tum  tn  l.fin.  (^.dedonat.  ante  nnpt.t  non  nititur  fundamento,nam  patcr  filiam 

propterca  fequitur,quodip(anlia  nup-  tcnctur  docare  non  folum  ticulo  natu- 

ta,veliure  a<^ionis,  vel  faltcm  implora-  ralis  piccatis  ,  fcd  etiam  cx  diipolitionc 

to  ludicis  oflicio  non  polfit  compcilcre  iuns  ciuilis  pcr  ca ,  qux  fupra  comincn- 

Fatremaddotem  congruamfibiconfli-  dauimus,6cdatoctiam,quodPatertC'- 

wxcndim lafon  in  oMh.pr^itereatum.i.C,  ncrctur  folum  oBicio  ludicis,  adhuc 

vnde vtTy  &  vxar,  Caftrenfts  in  l.fifocer  in  coiiftantc  matrimonio  hoc  j>oflct  a  filia 

prittcip.num.^.ff.folut.matrim.  nupu  implorari,  cum  a:quitas  ndhuc 

Sccund6cxeoeuincicur,quiaconcra-  vigcac  cura  in  ordinc  ad  oncra  raatri- 

Nonfub*  riaopinio  eo  pxitiflimum  njndamcnto  monij,  tumadcuitanduin  fprctum,  & 

liftit  re^  innititur,quiafilianub«ndofinccontra-  fui  ncglc^um ,  qua;poUcntproucnirca 

nuntia-   diftionc  Pacris,  &  fine  docis promillionc  uurito  ob  docem  non  folucam . 
»io  injplt  prxfimiicur  cacice  rcnunciare  iuri  ad       Assbrtio  II.  Filia  congrucnter  nup- 

*      candcm  dotera,  fcd  hxc racio non  fubfi-  ta  , &  dcccntcr  dotata  ab  cxtranco,non  9 

ftit ,  quandoquidcm  filia,ncc  ctiam  cx-  contcmplationc  patris,fed  ciufdcm  filif ,  P'''-^  ""l^ 

prcfscpotcft  doti  renuntiarc  £M/oMritf  potcftadhucPatremcompcIlcreadcon- "g»*^^''"' 

Romanus in  l.i.ff.  folut.matrim. ,  Taleotus  gruam dotcm cx  bonis  proprijs  fibi  con-  p^cit 

de  dotemim.jg.,  &  lij.,  .Ancharanus  in  c.  fcrcndam  Cuillelmus  in  c.  Rainutius  verb.  compel^ 

auamuis  de  paS.  in  fexto ,  loanaes  Baptifia  dotcm  de  teflam. ,  Menochius  conf.  8.  lere  pa- 

de  Barbobus  de  filtjsfamil.  <}.ti.l.num.  15.,  n.\cf.,& conf.Sy^.nu.  ij.,Tetrus  Barbofa  trcm  ad 

ficuti,  necctiara  poteft  rcnuntiarc  lcgi-  ad  l.  i  .part.  4. ».  30.  f.foluc.  matrim. ,  &  ^otcm^ , 

tirax,  vt  cradunc  DD.plurimi .  alijplurcsquoscicac,&  fequitur  loannes  "'^' 

Tcrti6 ,  quia  plurimum  intcreft  filix  ^n^clus  Boffius  de  dotc  c.  4. n.  1 00.  landluiH 
familias,quancumuisnupcac,vcdosfibi       Katioeft ,  quia  pcr  dotationcm  pcr 

aPatre  conftituacur,  nc fic  in  contcmj>-  cxtrancum  f^idlam  filiae non contcrapla- 

Pofletef-  tum raariti,nc inhoncfti, 6c indccore^  tioncPatris,fcdciufdcmfilia!,Patcrnon 

fcvxor    txieticmrpcriextuminl.fitt.C.adyeUeiaH.  cximitur  ab  onerc,quocx  officiopatcr- 

m  con-   auth.denupt.  §.fi  t^uisitaverf.ftquisenim,  no  premitur  eandcm  ex  fuis  bonis  do- 

«"^pd  "  crgo,quantumuiscanupfcnc,nccvlla  undi;  ncquecnim donacioabalterofa-  R.ntioncf 

*   £a^U  fuerit  dotis promiflio,ad  euiund^  Aacitinguit  debitum  Patris  proucnicns  pro  .iircr 

illa  incommoda  potcrit  iufti,  &  legiti-  ex  naturalipicutc,  &  cx  dilpoficionc-»  to,&fo- 

tai  contcndcre,  vtdos  fibi  pcrPatrem  iunsciuilisi  Nequcdicas,quod  in  hac  ''1''°'}" 

CQafticuatur,cumiushabeac,vtexdefe-  hypoihcn  nulla  cx  rationibus  militat, 

ftu  Patris  illa  incommodaj  &  cooccmp.  propter  quasftatuimus  in  prscedenci 
wa  aoa  paciatur .  aflcr- 
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tHcrcionc , quod  filiam  indouum  nup-  /.  i  .part^.".  1 3 .  vcrj.  itm  fecundo  ff.JtUa'. 
tam  viro  diuiti  ettam  fine  prooiiiBone^  matrim. ,  q  u  i  aifent  »quod,  (]uaada«£>^ 

dotistcncatur  dourc;  noncniramiliut  dcmfilia  nubcns  non  promific  dotcm^ 
ratio,  vc  virum  pol&c  inucnirc,  cui  nu-  nurico^nuii  poiUc  poQca  lus  adillam 
bac,  ncc  ratiooiierum  matrtmoniaUuni  tranfmittcrc  ad  fuos  hasredcs ,  cum  £1- 
{uflincodommyCum  habeat dotem con-  culus  pecendi  doicm  j  F.\trc  fic  pciuUe- 
gruam,qiiapalluitiilaruftineri;  nccpc-  giumpcrronalc,qLiodnonpoic<l  abcius 
riculum,  vcfiliadefeftu  dotis  amarico  pcrfonacxirc,  ncc  cil  tranhnillibilciux' 
rpcrnacur^cumintuitueiufdi  filiaema»  uicgul^im  inl.quiAtaleff.f^.matrim, 
rico  con^ua  dos  fuerit  collau ;  con-  Probatur  aflcrcio ,  ius  ad  lcgicimam 
tra  cnimimpu^nabcris ,  quia  quaiiiuis  tranlmitticur  ad  h.eicdcs,Salicctus  in  l. 
siulla  cx  prsedi&is  ratiombusmiliccc  in  fcimiu  inpriticip.  ff.de ino^.  teftam. tMc' 
ordine  a(iii^aritum,miiitattameniusin  xcmitremf.  ioi.lib.%.  i&alijmagisevm- 
£E:mina,rcu  filia  aducrfus  Paticiinjiia-»  mitmtcr ,  crgo  ctiain  ius  ad  dotcm  cric 
docc  iibi  ab  codcm  dcbiu  qucKunque^  cranlmiUibile  ad  iia:rcdes,  quia  dos  ipla 
iure  pro  ipfa  rcclamante  deftituacur;  fucceditlocolegitimac.^<^mi/if  niMrfc, 
quodetiani  alia  racionc  cuincitur,quia  res qusn.Z .C .commmiade  leg.u.,Baldjts i» 
quantumuis  iilia  pluninadona  fucric  l.quoHiammuellan.d.C.deimffic.teflm.t  Ka^oitet 
oonfecuu  contemplationc  propria  fibi  Ncque  obftat  textus  ni  l.  qua  f .  /St-  pro»lIer 
ielifta»non  caincndcllituicur  iurccoa-  //ir. r«.ifr/>w.,  quem  allcgat  Pctrus  Bar  to,&irf. 
(equenidikgitiinain  fibi  abcodcin  Patre  boJa  ad  probandum  cak  iusciTcintranf- 
dcbium ,  adcoqi  ncq;  confcquciuli  do  mif&bilc  ad  hxrcdes }  Non  obftac ,  in- 
tcin,qu.c  fucccdic  loco !  ■ '  tiin  v,  ^         quam,quiatalis  tcxtus  proccdit  in  lon-  * 

gc  diucrlis  tcrmiuii>,probac  enim  folum, 
quod  priuile|ium ,  quod  nuritus  ooo 
conucniatur  luper  i<! ,  quod  pivcilarc-» 
potcft,necgcaC,fitpcrujiuic  cidcra  nu- 
rito ,  ncc  transferatur  in  eius  h  crcdcs, 
quodcxtcndi  ncquicad  ius^quod  habct 
nlja ,  vt  congrua  dos  fibi  confticuacur ; 
quod  ius, cimi  fucccdat loco  lcgitimae, 
vtfupra  innuebam»  non  eft,cur  noqueat 
tranTmitti ,  ficnti  tranfmittitttr  tus  ad 
caudcmlcgitinuin. 

Dcindcoon  video,quo  fundamento 
vlcsaTetritsBarhofa  loe.  cit.  alTeratillud 
ius  tranfmitii ,  quaiidn  cadcmfilia  iii.. 
celcbracione  concraiitus  matrimonialis  EtadiMr 
promifitdotcmmaritoi  noovcroquan-  ''*']J^- 
do  cxprcfsc  non  promifit;  illa  etenim  Srf» 
promifsio  fatka  a  tiiia  non  conlentieflCe 


pedu  nupia:  rcgularidcuci.  .u:  aoiin.im 
ciuldcm/.  tiHomam  nouellaC.  deimffic.  tc- 
fiam.fCordHba  4  Lara  in  l.  fi  qu;sa  libcrh  5. 
idemlHdcxiui.xz.ff.  de  lib.  .j^*.  '/.,  Moto- 
ehiusconf.i.ii.S. 

Ncquchic  audicndii';  cfl  !;.:'diis  X')- 
uelLuf  inl.i.H.  j^j.  if.loln:.  w.ttnrii. ,  qui, 
Rcijcitur  cxquotiliainiclligitur  congrucnct  rdo- 
fenliis     uUiailcriC)  quod  cctict  racio ,  ob  quam 
Rildi  No  Patcrfor/.  qni  liberisff.de  ritu  nupt.  tcnc- 
uelli.      tur docaic,addcnscciam,quod  nullibi 
iure  caucum  fic*  quod  mulier  duas  ha- 
beat  dotes;  Non,  inquam ,  audiendus 
cft,quia  tcxtus  iud.  l.  ty.ii  ithcris  ff.  dc  ri- 
tu  imft.f  cui  primo  iucoiimuitur^pocius 
obligac  Patrcm  nd  dotem  filic  confti> 
tuciui.im,  quain  cxinutauli  obiigatio- 
nc,  duocnun  dicit ,  quod  fcilicet  pofsic 


10 


cogiad  collocandam  filiam  in  matri-   Patrc»  non  magis  obligat  Patrcm,ac 
nionium,& ad  ipfani  douiul.im,&  licct 
primumadimpicucnt,iccunduiu  tamcu 
adhucremanet  aditnpicndum,adqiiod 

propccrca  poccllcngi  implorato  ialtem 
ludicisorticio .  Ad  id  vcro ,  quod  fubdi- 
tttrjdicendum  cft,non  pofTciurc  obliga- 

tionislcgalisftliain  diW'  doi  ^,  h.i^-.rc  , 
pollc  taincn  vnain  habcrc  c\  obli^^i  uio 
nc lcgali, alccram  abcxcraneo,  \d  .i.-o 


Filia  nup  ticuloUbcraliucis«&  mcrs  donauoms . 


nbligatius  quod  habcc  fiiia  ad  doccm, 
i^uandocidem  iuri  nubcndo  uon  rcnun- 
uauit, quinimo,  cumcx  praeadisilli  iu- 
ri  rcmiiuiarc  \vm  is;: ,  lcquicur,quod 
lcmpcr  onus  vigcac  m  pairc  illi  coulti- 
cuendi  dotem,  &  ius  m  filia  eandecn^ 
dotcmexigcndi;  vnde,  fi  tranfmictit, 
quando  promific  non  confcncicncc  Pa- 
t  rc,non  V  idco,c  u  r  c  cia  in  non  polfic  cran- 
fmucere»  quancumuis  nop  promiferit , 


cafinedo    AssbrtioIII.  Sifiltamupferitfinedc)-   quiaillapromiAototumiushabetaiu-  n 


vcl  conliicutionc  dotis 
6c  dciiulc  deoclkric 


tis  pro-  promilsiojic 
"  mo?  fibi  a  Patre  ta. 
tii.i  '^dil  Kl»aispoftiefiiil  ._ 

hbc-  dcm  hupi!»rcifc(iii|hsrcdcs  confcqucn- 
ris  cr.inf.  dicungruamdotem»  quo:  crac  dcl3iia-> 
micc ic  .1 J  cidcm  hliae . lu  DD. plu  r i m i  q uQscicac* 
«rfdcm.*  iStfcquicur  loames  .AnfeLus  Bojjius  traS. 
|{"  ded^^te  r.4jMM.  104.  fecuiulum  aliquaa 
rj^ttoacm  adueiiu&^fiitnmi  Abi^M!»  m 


rc,quodnliahabctdotcm  cxigcndi  .  Fjiia&ml 
AssBRTjoIV.  tiliatamdiascxccdem  itasocer 
vigefimum  quintum  annum  fuaBceacit  dcM  m^ 
nubcns  infcio,vcl  inuico Pacre,poccft  «om  if. 
pacrcm  compdierc  ad  congruam  da- 
tem  fibi  cbamtuen<lam>quacuiiiaic  vir, 
cui  nupfic»  fneritdiucs ,  &  potcnsex  fe  ^  ^o(&< 
adoncrafflacnnionijfuftincnda.5tf/i(r-  peikie 
tm  m  IjfiU^fim ffMritm  uft, ,  loamtes  4b4« 
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Cmjiegguis  de  dote  part.  1  •  f  •  i  i.>    rcditatcni,&  dotem  filiae  .•  fi  nupfcrit  co  * 

Maldus^Hpuellus  de  dote  part.6.priMil.i6.  inuico  poft  V^enmum  quintum  fus 
wim/S.,modvltim»nprocederet,Hift  filia,  «Btatis  annum »  acneadein  pofttale^ 
WmtaKeu*  de  paB.  nuptial.  clanf.^.gltf.  i .  tempus  in  fuum  corpQS  peccauerit  for' 
part.\.nu.%o.  &  8i.,&alii  plurcs,quos  nicando&c.^uinimmoctiam  Hturpem 
ciCat^fequitur/odnrxUJlgpr/MAj^ie    viumclcgericAvyiMMMnr.iS.JMiM.i.dc/    ^.^  ^ 

dktee.^^.mm.icrf.  fm.lib.T.., Baexaiemnimi9r.itt.rat.fi-  ^^^11'^ 

Exprefsc  cuincirur  h^cnoOra  aflcr-  lijb.c.iS.nu.ii.,Fotttancllade paS.nupt,  vitamele 
tio  ex  textu  f n  a«f .  /1  poH    de  iuoffif.  te-  •  gl^f.  i  .(^t,  i .  iwdn.  84. ,  ergo  a  ffot . 

|kN.vbi  ficlcgitur  Sed fi  poft  x^f.^mitt  te  lbrmMnnoo«xiiiieiiiricaIio«ia«iqiia^ 
diferente  filiam  marito  copuIare,ea  in  fmm     tumuis  fili.i  nupferit  viro  vili ,  &  indi- 

,  tarpm  peuaiierit,vel fineconfenfM  tuo  mari-  gno,  quandoquidcm  turpius  cll ,  &  m- 

f  feUberotamen  copdaaertt^mmeg^me-  decorum  magis ,  qaod  oormit  fiinm..* 

dare  non poteris ,  &  1  icct  Joannes  Andraas,  ftemina  a !i js  fornica ndo  proflitucrit , &  ^ 

&  Hoflienfis  in  c.i.de  defpor^f.  impub.  banc  turpcm  vitam  ekgerit,quamquod  viro 

iuris  difpontioiieaf  qaodFftterneqiieae  Tili»&iiKiigno  nupfcrit . 
laaafliin  eih;red[arefiliam,quxnup(ltnncipnus  Haec,qu£ehaftcnusdidaruiit>prooe> 

coofcnfu  pott  vigcfimum  quintum  fuac  dunt  attcnto pr«eci»£  iure  communi,fe-  ' 

«tatis  aonQin,non  extcndant  ad  hoc,vc  cundumquodpraefcribitur  illa  xcas  vi> 

flon  poifitipfamcongruadoccpriuare,  edimiqumcianniadlioc,vcfiliapoi(Iic 

fcd  dicant,  quod ,  quamuts  noo  poffic  impuni  nuberc  etiam  fiae  con/team Pa- 

exh?tedare,poifit  tamcn  priuarc  dote  ,  tris,  codcmquc  inuito    Quid  autcm_, 

paricamcapaJluproccdcaUumeae,&  &ntieiKiuffllit,fiiuramanicipalia,nuc 

qiKXkd  exh^edadoneo ,    onoad  pri-  ftripca ,  fiue  conraecudifltria  tempus  <-^n. 

uationcm  dotis  concludit  BaldusTisutl-  pr^rcripfcrint  intra  vigefimumquinlum  _ 

Uudedoted.part.6.pnuil.i6.ntott.6.'verf,  annum  flcutis  filiarum  parentibus  ad  /crilutuc 

fMtftfM  tmem  admittmu ;  adcou t  omnis  filias  niipcui  tradendas,  &  filia  expe^-  tvmpus 

caufa,quac  cft  fufficicns  ad  cxhjrcdatio-  uerit  vfque  ad  illud  tcmpus  a  H.Ttuto ,  minus  *f 

ocm,  lutficiat  ctiam  ad  priuationetn.  vcl  confuetudine  pr*fcriptuai ,  &eo  ■'>d  collo- 

dotis  feamimmgiof.  in  l.  fi  quis  ff.  dc  Ub.  elapfonapTerit  finecofenfu  Patrisetiara  cmdas  , 

api»f.  ex  quo  a  contrario  feofu  deduci-  viro  indigno«quannunuis  vi^efimum-. 

tur,  quod,  fi  cx  aliqua  cauia  noopOBeft  qninramanoitai  iionexoeflenc;antiiiic  ^ij.^ 

priuareluBredicaii^iiecpoilcpriaare..*  adhuc  Fatertenebitur  candcm  dotare?  iHud  cem 

dotc  ,  Alicrunc  abfiiliiti^  io  ea  hypochdi  Pa-  ms  iiw^ 

'  CircalaacallercioiiSnnilnBveniiint  trem  filiam  fic  nabeneem  aiice  nigeftBfl  «*>  P»c 

Iiicdifficultatesexaminanda: .  Prima_.  quinruni  fua:  xtatis  annum  fine  ipfius  "op^ 

cfi) an  ea, qu; difta  funt  in  affcrtione^^y  confcnfu  viro  indigQOj&  vili  poUc  exhc-  f^'^ 

cqu^  iatdligenda  fint,  fi  filia  fiunilia»  ««dare,6cdotepriuai«£iMh»ife  aliment.  pjtrcml* 

poft  vigcfimum quintum  fu?  xtacis  an-  tit.t.tfji.n.i^.fiafpar^miusTbefaurus  po,ie  ip- 

,  •  .       num  infcio^&inuito  parcnte  virovili,  ^ .70Jt.8.vbi  teftatur  tta  in iaaic6cing&- 

&  indigno  nupferit,  dummod6  tamcn.^  tia relbluiflieSenatum  Pcdamontanum*  piil|ie; 

fiiericlibcr.Dixi  <^«Min0i/or4awn/*erif  eoquia  dc  rigore  iuris ciuilis iM<f.  «Hrjr.  ,  f 

lilirr,  propter  textum  exprcfliim  wdiff.  feilipofiC.  de  inoffic.  ttflam.  in  pasnanv.. 

tmtb.  fifojlf^.deinoffic.  teflam.  Ibi-  Ubera  Patris  obdilatum  nuptum  filix  folunu, 

Umn,  Cooimunis  ferco{>iniO|^uod  ncc  oonccditur>  quando  cadcm  nupfit  con- 

eciam  infiachypothefiviriviln,&indi-  traipfiusvoluntatCvtroetiamindigno, 

gm  poflit  Patcr  jiliaro  cxhercdare  ,  nec  vt  polfit  compelli  Patcr  ad  cam  dotan- 

12    dotc pnusLtct otttaneUa de pait.nupt.(lauf.  dam  ciapfo fuae  statis  anno  vigdiino 

FiUaeX'  ygiof.i.pan.\.mim.t^.,&feqq.,Bacxa  quinCOjadcdque fi aoie iUum annnoLto 

"^****  -  c.x^.num.t.  de  nonmeUor.dot.rat.fiUab.,  nupfcrit ,  non  videcur  Pater  compeUi 

ntt^c6  "W^'™'''^  iegit.Ub.i.tit.^i.        num.p.,  pollc ad  dotcm confercndam;  nec oodi^ 

EJj^^  &feqq.,'PetmsBaAtfaaddiS.l.\.part.^.  poflc  aflcrunt  illud  iusmunicipakf»fi« 

fatrern-,  ntm.-^i  .ff.  folut.matrimon.  jMenochius  de  confuctudincm  regionis,  vt  filije  anco 

ad  dorc  prxfumpc .  lib..^. pr£fumpt.i8j>.ttum.^8.  6c  iliuti}  annum  nuptui  traduntur,quail'- 

quincum  hoc  oh cu Ipa  Patris  in eamdcm filianL«  doquidem  dicunc,quod  iu»Mramcipa- 

uisfuipfe  negligcndo  intra  illud  tempus  tradere  k  ,  fcu  confuctudinarium  ,  quami'.'.  15 

n«^°'  nuptui ,  vt  cx  proprio  offido  tcncbatur  pr«fcribat  muius  lempus ,  non  tamen_,  Conm»- 

*  arr.  l.  cum  mulitr,&  l.  viro,  atque  vxon  ff.  corrigat  ius  illud  commune  ciuile.^ .  n.»  fcncc- 

/btar.  iMfrtMmi.  Qare  vidccur  h«c  am-;  CcNitrarium  tamen ,  &  fort^  coogtuen-  t>i^  »po. 

pliatio  dedttci  ex  eodem  textu  in  ohA.  tius  doccnt  loamies  .Angebis  Beffim  tn0.  "'"*f>ag 

fip4^(^.de  imi^.tcfiam.\b\di<\vilmfi->  de  contraS.nutrimon.c. 11.  num.ipp.,& ^ 

ciiiiwitfjPatttaiiQiiaccoiifereiKUAs--  traS,4eii^e^.Mi».ioy.,Mhuiiic,u 
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fufficiat,  quod  confcrat  fccundum  qua- 
litatcin  perfonx  vtilis  ,  &  indignae ,  cui 
filia  nupfit ,  ProbabiliusfcntiOjnon  pof- 
fecompclli,nifi  ad  confercndam  doccm 
diminutam  iuxta  qualitacem  viri,  cui 


renfjib.  l.t}.  70.  num.  10.  vers.  verumijla  ([,e(^q^ 


1(5 
Sentcn- 

tinaScrcs 
/jrmini 
fornicia- 
tem  poil 
tempus 
Ibruct  , 
fed  tntr.i 
tempus 
iaris  c6. 
munis  , 
non  pof- 
leipicre 

Srman 
ote. 


17 

Cdcrnri.) 
lentenct.i 
cxponi- 
tur. 


Pr^fifrtur 
primii . 


4e  defp.  impub.f  Frantifcus  MoUms  lib.i.de 
ritHnHpt.dif.j.mim.  19.  Rationcm  du- 
plicero  adducit  BoUius  loc.  tfuo  fiipr.i;pri- 
ma,quia  ius  municipalc  potuic,6:  potcfl 
tcmpus  illud  a  iure  communi  praefcri- 
ptum  limitarc,&  rcftringcrc.  Sccunda, 
quia  antiquicus,quando  edita  c(i  illa_t 

sut.fed  ft  pofl  c.  deinoffic.  tcjlam.  aetates    limitatio,  Stephanus  Cratianusdifcept.for.  fi|i.tniip. 
hominuni  crant  longiorcs  ,  vndi  non_j    tom. x.c.zi  j.  nu.  45, , Campegginsdedote  ferit  poft 
incongruc  his  tcmporibus  ,  quai  vit£C    part.i.^.i ^.num. i. verf.  ^.ltmita,Socinus  temfui 
hominum  abbrcuiatJC  funt  ,  debuit    conf.^f.  incaufare/iitutionis  nm.ljafitKy  ^"^l^^t, 
tcmpus  iUud  rcftringi  .  Sed  an  ca_j ,    verb.dmmodo  nonnubatlib.^.fMantica^^ 
qu«  difta  funt  dc  nuptijs  initis  pcr  fi-    de  tacit.,& ambig.conuent.lib.ix.  tit.  16.  ^J^^ 
}iamfamiliasp)ofltempusaiurcmunici-    nu.  14.  Ratioexcodcducitur,quiapcr  vili  doq 
pali,  vci  confuctudinc  prxfcripcum,fcd    illas  nupcias  inius  cum  pcrlbna  vili ,  &  potcft 
antc  tcmpus  a  iurccommuni  pra;iinitu    indignaconditio  filix  noncllmodicum  compelS 
incclligcnd.ifinc,  ficadcm  filiafamilias    dcnigraca,  crgoattenta  qualitatc  pcr- 
poft  tempus  ftacuci,  fcdante  terapusiu-    fonx  nubcntisindignicatedirainutac,&  'T* 
riscoflimuniscorpus  fuura  fornicacioni    pcribnac ,  cui  nubit,  non  cft  tanu  dos  °^ 
prsftitucric,  adeo  vt  noii  poilit  adliuc    confcrcnda,quanu  fi  nupfiflct  perfonx  mxtiqua 
a  Pacre  cxh.xrcdari ,  nec  dote  priuari    dignx,& xquali .  Confirmacur  cx  ijs,  IiMtcm 

qus  fupra  late  dicebamus  ,  quod  fcili-  vui. 
cct,  fi  pcrfona,  cui  filia  nubit ,  fit  longi 
maioris  conditionis  ,  ac  fitipfa  filia,dos 
per  patrem  cli  cidcm  conftituenda-i 
maior,ac  fi  nubcretalteri  perfonx  in_» 
digniutc  xquali ,  crgo  a  contrario  fen- 
fu,  fi  fiiia  nubat  perfojix  vili ,  &  longi 
poftilludteinpus  corpusfuumtradidic    dctcrioris  conditionis, ac  fitipfa  filia.., 
ibrnicariccognofccndum .  Contrarium    crit  miiior  dos  confcrcnda,  quia  con» 
umen  fuftinet  Baldus  'H^uellus  dedote^    gruitas  dotis  attendenda  crt  etiam  fc- 
part.6.priHtl.  i6.n.^.verf..&  ita  rcperio    cundum  qualitaicm nubcntium  . 
pj-o/Nr^«o«,coquod  nonitavidctur  filia       AssertioV.  Si  filiafamilias  infra  vi-  20 
cxcufabilispropterfornicatioiicm,&  vi-    ecfimum  fua:  statis  annum  contra  vo-  pili»  h- 
ura  inhoneftam ,  ac  pcr  nupium  etiam    runutcm  pairis  nolcniis  cam  tradcre-»  mili»sna 
pcrfona: indignsE  ficcxcul"abilis,&cxco    nuptui  viro  digno  cum  congrua  dote ,  benstn-^ 
quod  tcxtus  iti  §.  alictn  irt  attth.  vt  cum  dc    nuplcrit  marito  vili , &  indigno,  priua-  fjf^',"' 


affirmant  Molfeftus  ad  confuctudines  'Hca- 
pol.pjr.^.(j.<^.t),  1.,  Tetrus  Barbofaad  d.l. 
l.part.t^..n.^i,  ff.folut.  matrim.  co  quia_. 
in  paribus  tcrrainis  loquitur  tcxtus  in 
d.  diiC.fed  fi pofl  C.de  moffic .teflament .<\uz- 
dofilianupfic  fincconlenfu  Patns  poft 
tcmpusa  iurc  prxfinitum  ,  ac  quando 


appel.cognoJ.Qj  quodciuinpta  eft  illa_. 
aufh.  fcd  cuni  pojl  C.  dc  inolfic.  tefiamcnt. 
intelligatur  quidcm  quodamodo  cor- 
rcitus  pcriuscanonicuraquoad  raatri- 
moniura inicumante  illudtcmpus,  ne 
fcilicet  loliacur  libcrtas  matriraonij , 
non  vidccur  tami:acorrc<ftU5,  fi  viumL, 

inhoncftam  inerctricado  elcgerit.* Quid    nuplit  clapfo  vigcfimo  quinto  fu«  «ta 


tur  iurc  cxigcndi  dotcm  aitcnto  iure->  ^^^'^ 
ciuili ,  fecus  vcro,  fi  nupferit  pcrfonas  j^nte  p 
dignxj&aiquali .  Proccdit  hasc  aficrtio  trewnu 
attcntoiurc  coramuni,fccundum  quod  tr.ndcro 
folum  difponitur  ,  vt  patcr  tcncatur  viro  di- 
docarc  filiam  ,  ncc  jwilit  eam  exhscrc-  "" 
darc,  quando  contra  cius  volunutcra 


gno,pri- 
uanir  iQ 
re  docts. 


ergoconcludendum?  Certe  in  hac  hy- 
pothefi  fifteudo  praecisc  in  rigorc  iuris 
ciuilis  arbitror  potiora  cflc  iura  prirax 
opinionis  ftatucntis  non  pofle  patrcni_. 
fiiiamcxhaEredarc,  ncc  prmarc  dotc-i 
propter  rationcs  pro  ea  addu<fUs . 

Sccunda  difficulcas  cft ,  an  in  ca  hy- 
pothcfi,quafxmina  excedcns  vigcfimu 
quincum  fux  cccatisannum  iuxu  dii- 
pofitionem  iuriscommunis  ind.auth.fed 
ppc^C.  de  inoffic.tefkam.  vel  terapus  a 
iurc  inunicipali ,  vcl  confuctudinario 
rcgionis  nupfit  perfonac  vili,  &  indignjc 
pater  compeili  poHic  ad  confcrendara 
filiac  fic  nuptae  dotem  ccxngruam  pro- 


tis  anno,  nam  iuxta  fupcrius  di<^a  exta- 
le  lure  municipali ,  vel  gonfuctudinario 
rcftringcntc  ulc  tempus  adhuc  tcncrc- 
tur  paccream  dotare,  ficlapfoillo  tem- 

forc  concra  cius  volunutem  nubcrct . 
rimaparsaflercioniseft  Hojlienfis  inc.x. 
in  prtnc^dedefponf.  impub.  Tarisij  conf.xp. 
ltb.j.,Luptinc.  per  veftras  fol. i40.»&  141. 
§,7.  de  donat.  Tetri Barboftt  adl.  i.  part.  4. 
w«.  3  j.  verf  vt  ivitur  ff.  foiut.  matrimon. 
Sccunda  pars  cit  eorundem  vcfupra  vl* 
tcrius  MerLinide  Ifgit,  lib.i^.  tit.  i .  w.  II. 
verf.tcrtiusejl  cafus,aebeU.  de  obltgat.iufi. 
part.xjab.^.q.  14. ».  19. 

Racio  priraz  partis  ex  co  dcducitur  » 


Scrus  (i 
nupferit 
viro  di- 


prio  ftatui  ciufdcm  patris ,  &  iuxu  fa-  quia  m  $.  caufas  in  auth.,  vt  cum  de  apfel, 
culutcs  proprij  patrimonij  j  an  vcro    c<gn.vbicnumcraocur  cauficingraucu- 

dioisji 
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pcr  qu.is  Parri  conccditur  filiis    cum  dc  appell.it.  c&^nof.,  folumtribui- 

mrpathiusgtiuBredandi61iaint(luad9  R^rioneJ 
ifatrtf^ffiiligi&ljiiiiifliBtf-fiag^tati»  P'» 


fut. 


Kitiane^  cibxrwiarcycxprimaturfoluno,  fifilia_, 
^  -5^  naloorturpeni  vid  etegerie^m  quoaiii 

patris  iniurlain  paria  (Int  nubcrc  viio 
indigno,  ac  turpem  vitamcligcrcPffm 
Baiiofj.  ai  1. 1  .partu^.n.i^.  ff.  folut.  nuuri-i 
mon.jKcbclliisdc  ob!{^.iuftiti£  part.i.lib.l. 
f .  itL.  m.  16.  Qupd  li  dicas,  quod|Cum-* 
verfcmur  in  paenaliixttt 
fitcxtcnfio aa  non  cxprcfla criam  ex  pa- 
ritatc  r.uionis  ,  quod  in  forcioi  ibus  icr- 
roinis  proccditinprxfcnti  hypothcfi,ic- 
cundum  quam  dcncgari  non  potcll» 
quin  turpius  fit,  &  quoadDcum,& 
quoad  homincs  turpcm  duccrc  vitam 
^rtiones  oierctricando  >  quam  nubcrc  perfooie 
vili,  &  indignas ;  flatiin  impugnaberis , 
quialicctregularitcr  inpxnalibus  llri- 
Qa&ciendaficintcrprsutio,ncccxtcn- 
denda  dirpofiti6yltracxprcira,faUic  ta< 
mcn,  qu.uido  in  itJrc  diiponentc  cxpri- 
jnitur  ratiodiipoiicionis.quxiBqu^mi» 
liucpro  cafu  ibi  non  cxprctfo,  vC-Cenw 
tingit  in  prccfciiti  1; ypoihcfi ,  fecundum 
quaui  clt  cxprdia  rauo  diipolltiooi:; , 

3uaeeft  l«fiograan|  {)atrts,&  ingrattcu- 
o  magna  propter  miuriam,  ^uaeipn 
tic,  iS:  toti  familix  in  n  -ptj  js  illis  cuni_, 
pcrfona  indign.i ,  quod  fccundum  com- 
muncm  «llimaiionem  Jiominum  iiacft 
noxium,  &  indeoorufn,ac  R  vtcara  tur. 
pcm  agcrct,  licct  ht)c  quoad  Dcum  llt 
grauius,  &c  enormius .  Hoc  idcm  cuin- 
cicur  expre&i  arguroento  k  concrario 
fcnfudclumpto  cx  tc\tu  in  d.auth.frd 
■•  ftpoft  C.  de  ino^cijf.  tcjiam.,  vbi  dicitur  , 
Ccdiffol-  poft  annum  vigefimum.» 

'  quincuinfuz  xtatis  aiujum  nuplcric, 
vclinfuumcorpuspcccaucrii.noii  poilit 
aPatrc  cihvtrcdari ,  cr^o,  fiinfraiilud 
tempus  pcccaucrit  in  luum  corpus ,  6c 
viio  vili,&  indigno  nupfcrit  finc  pacrts 
Confcn-.u,poteriicam  cxhc;  >;darL',&  do- 
tepriuarc  Ncquc  dicas,  quod  hac  ra- 
tionepoffeteciam  exhsredare,  &  dotc 
priuarc,  quantumuis  intr.i  vigcfimuni 
quintum  iuiC  xtatis  annum  nupfcrit 
viro  digno,  cumtextus  illc  indctinic^ 
loquatur  dc  nuptijsUncconlciiru  patris 
initis,Concra  cniui  mipugnabcrjs,quu 
quoad  hanc  partem  argumciitum  a  con- 
trario  fcnfu  dcduftum  limiiandum  eft, 
&C  rctcccndum  ^ui  d.  $.  cmfas  in  auth.vt 
CM»d^4^j.a{^o/.vbifolum  fit  mentio 

Jiuando  intra  illum  vigclunum  quintu 
uaBa:tatis  annuraclcg.t  vitaracurpcm, 
cui  non  corrdpondcc  matrimonium_j 
«oncraftum  cum  pcrfona  ae^e  digna « 
feddttmcaxat  cum  pcHbnayi]i)&  mdi- 
gna,  pcr  fupcriub  piobata  . 

Ratio  fe^und«  partis  cx  co  dcrumi- 
.tUTi  quod JuibfCtlc  iMi.  §.  caufat^  mb,  vt 


annum  clcgit  vitarn  turpcm ,  cui  non_.  ^^JS[^ 
corrcfpondcnt  nuptiae  pcr  ixliaoLCc^:  '^^^ 
bnNa:  quancumuis  fiivaMilenrtt  Satw 

cum  pcrfona  xquali  ,  &r  xquc  digna, 
vndc  non  cil  facicnda  cxtcnlio  ,  cuna_, 
non  verfemurin  pariucerationis ,  &ex 
alio  capitc  vcrfcmur  in  pxnalibus ;  at- 
quc  iu  propter  hanc  rationcra  pra;ter 
prxciutOS  DD.iaaflcrtione  fuftincnC 
TaHormitamt  int.  i.  de  dcfpons.  impub., 
CoarmuAs  dematrim.  z.part.c.^.§.  8.»«. 5.» 
MllUmlA.X.  dc  primir^ .  f .  1 6.nu.  6.,  TapOH. 
4dWtfiitt.tBorioii.i.^ix.,CapeiToU/^A^- 
ilf  ./lifrfr.^.apo.  poji  ^lof.emin.  ine.fhi 
51.  (].  X.,  Ci~  in  c.  de  r.tptonbus  (J.  1 
Mexanier  conf.16.  //^4.,  'Didacus  dcjponj . 
part.x.  8.  nu.  $.,himferpr*H.obfer' 
uat.  for.lib.  i.tir.  dc  dote  c.  1.  Addit  pro 
hac  opinionc  loannes  .Angcius  Uojjm  ti  aci.  ■  r  : 
ieiotee^.  nw.  i  ip.,  quod  RWa.  nubendo 
marico  in  dignicatc  pari  non  iiitciat  c  '.,ituf 
iniuriam  Fatri,  quinmimovtilitcr  gc-  mU.inda 
rat  ,quod  ipTe  patergerereteucbacuri  oppotot 
Ncquc  dicas,qtK>d  Pater  candcm  tradi-p 
dilkt  viroacqucdigno,  adcoquc,  quod 
cidcm  iniuriam  conculeric  nubcndo  aU 
ceri  contra  cius  volunutem  i  concra.^  , 
cnim  impugnabcris.quia  attenca  aequa- 
litatc  perlbnarum  patcr  non  poccll  ctfc 
grauitcr  irrationabiliccr  inuitus ,  quod 
vnum  prsalioelegcricpro  fuis  nuptij* 
fxmina,  cum  nulium  dcdccus  indej 
f  atri,  &  £untlix  obucncniat ;  vndcnon 
ex  quacunque  cra  nfgrcitionc  volunuci» 
patcrna:  potcrt  ri^ia  .ih  codcm  Pacrc  cx- 
hsrcdari,  nccpuuan  uou-,;cd  cx  tranl-  ' 
gi\:iriQnc,cx  qua  pati  i,  &  t'.uiuiia;  dcde- 
cu$,6t  ia£amu  proucnit ,  quod  coUigi- 
tur  ex  textu  1»  d.  f.  earfas  mth.  vt  e$aii» 
eippell.  co^mf.,  vbi  enumcratur  folum- 
modo  dcdccus ,  quod  confurgit  ex  tur- 
pi ,  6c  ignomimoia  viu »  quam  elegit 
tilia  . 

Circa  hancailcrcioncmplurima:  c6- 
furgunthicrationesdubiundi ;  Prima 
cft,anca,quxdi£ta  funt  quoadpriroam 
partcm,  quando  fcilicccnupficnurico 
vili,  ac  indigno,xqui  proocdanc  ijpe- 
ftato  iureciuili  ca:iareo ,  ac  atccnto  lu-  2 1 
rc  canomco  .  Alhrmanc  Du-ius  m  l.mtp-  Senrentfli 
tias  Wt.l.f.iereg.mis ,  .Ancharanus  conf 
Zi.  col.  z.  verf.  Bis  im  objiantibus ,  hUr- 
qitard.lib.x.fTarergOH.  ej^..ex  textu  in  c.  i ., 
30.^.5.,  Campeggiusdcdote  (j.  1 part.i .  p.uremj 
JMf.  5.,quodmulcisiKU0inibusprobanc,  poOitfilif 

?[uia  pcr  poiiciora  inftituu  id  femper  mibentf 
uii  comprobatum,  nc  audaccsfilije  c6-  '^ir"  indi' 
tra  dccorem  pro|wium,ti^iuliaMue  fuz,  S"" 
fcRcipui)ii«etvtilitatdn4rMai»ii8^  uaie^ 

Tt  »  BH;  * 


cn  irD  dt 

isirc  ca- 
nonico 
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miniofos  quxrercnt ,  vndc  pluiibus  in  cxcrccic  crf^a  filiam,qi!X  :t-i  cnormiter 

VM^bus  iura  muaicipalia  cnunaT  coQtAl^atri&doaiSt&tamilixdciiquic. 

'  raw^^ivtanda  bniufhndr-nTifWias  NeqiboheflepoAl8tea,(]usrexaduer>  ^  . 

Ijacnis  cifdLrn  hli.ibu^  iniunctis  { emuo  fo  affcrcbancur  ;  quamuis  cnim  iura_.  .^  '^^  ■« 

iEquicur,  auodtB^uuiiiaoa  vidqsturt  canooica  aon  itnprobcnc  taaquamii)'  "• 

iPtertBWAoonnineni  CiiaijutwijteReia  ualickimiBamnioaiuinrKinitutn/lifK 

public.x  bonum  huiufmodi  ftattira  ,  &r  nant  tamcn  tanquain  illicituni;  vndej 

iuracorrigantur,maximc,cuui  propnu  Patrcs  inForifienfi  cooctlio  oongn^ti» 

<^Bdum  parcntum  /it(}uxreremisma-'  quOdFroniiKiale  fiiic  teniperercttgll 

ri|Uin,nonciufdemfili£e,{>cr  tcxtum  in  V  ipsc  fubcxcommunicationispjtnade- 

t.bmwjntHr,&dH(^us/eq/f., &c,non  oj«-  crcucruut, nc  quis  iiliam,ncquc  vidua« 

niiin^n.^x.q.x.Sccxmdo,  (^uia  lieet  va-  RSqQerjDOUptam  contra  liccntiam  pa* 

lidum  fit  matrimonium  iriini  per filias,  rcntum  rcgio  ctiam  br.icchiupoftulato  "Sbhiun 

&  potiifiraum  cum  ^icrfoiiis  indignis  duccrc,vci  abduccicprii;fuuieret,quod  ttirargu 

fineconlienAiy  & oonlili6'parentunl,non  «oacilium  regillratum  cll  rom.z.concW.  mentiu 

cuitant  umcn  filia:  pcccarum  nubcn-  ^ttnrn/.pJj.bVp.  Ad  illud.quodfubdi- 

tes  contra  eorura conlcnfum ,  &;  conli-  tur  >quod  rcilicei  per  iura  caooaica  ia- 

liu,  vt  cx  piurtbns  dtatis  Theologis  do-  teili^ancur  oaiDia  ioia  cuiilia  >  fiue  c6* 

zznx<^Mierez.C£am.tfq.e.io.n.-^.,&  fcn(i.,  munia,fiue  municipalia  locOrum,qufl( 

R-itiorifi  -Mfnof/j;«,fco«/.69.»«.i,5.  vadcprobabilc  quoquo  modo  obllant  libcrtati  raatri- 

pro  c  idc  nonc(l,quodcxtanteCulpaficnubcado  inO|Ujcorrcaa,dicendumefiiibertateak 

lentcntM  voluerinc  iuracanonica  viam  apcrire-»  matriraonij  a  iurecanOQicoordinatam 

huiufmodi  luiptijs  autcrcndo  pajnas ,  procedcredumtaxat^uoadvaliditatera 

Conrr.iiiiiin  caracn  doccnt,  quodfcili-  raatrimonij.vtliberi indcnafccntcscon- 

cctiurecaaooico  infpct^to  tcncitur  pa-  tra  iuris  ciuilis  praEccpta  iulU  fint ,  au- 

tcfdotarcfiliam,quacantc  vigcfimum  ptisque copula  rubfecuta  iullasdicao- 

quinium  rttx.ecatis  anaum ,  finc  ipfius  iur,in  cr).,iic  ininimc  contraria  flatiia 

confenfu  nupfic  viro  vili,  &  indignoj  obfcruari  dcbcant,  \ttXexConcil.Trit 

22    ^fxjmderintti>nit.^<i .f.folHt.matrimon.t  ient.  fejf.i^.  de  rcfom,  DUtrim.  cap.i.  in^ 

Cocnrii  ^^'"'•"^ ""P^ff^  f.     ^'l^-  "tris  nu.  i  prir.-  ip.  prouifuin  cfl ,  pcr  hoc  tamciu 

ientenci4  c,  aeccdens  de  procnr. ,  Mantica  canoncs  noa  ilacucruac  ,  yc  noa  poiltt 

«xponi.  ietacit.,&ambig.eo»ueHt.lib.ix.tit.  i6.  atfici  pasnafilia,  quettaindecore,  & 

Car.       «.  y.tNr/*. /f<f  rjo  ro,'.;,'/ /to  .  Rationcmex  turpiter  contra  honcftaccm  Pjtri'; ,  & 

eo  deducunc>  quia  iura  canonica  per-  familia;  aupfic  .  Hxc  omnia  poiiunt 

mictuncper  filias  concrahi  macrimoni&  confirmari  exemplo  eorum, qute  cradi- 

valitlum  ctiam  finccoiifcnrii  patris  cutn  dimus  tom.j.  fiib  tit.  (^oiitr.tfliis  xr.  dt^  Jirmac' 

pcrloua  vui,ucc  lilud  jraprobanc.quod  mJtrimon.IK  prxnot.  i\.  pcr  totum  vbi  ttiin|iO 

aucem  lege  permictente  lic  pasnam  non  docuimus,  quod  psnx  illatx  per  iura  noftnu 

^•MimK  nicrctur  .ir^.  l.  (]r.:(ihtf;  ff.  dd  lci.  inl.  dc-t  ciuilia  concra  mnliercs  fecundo  nubcn- 

P™***^*  adult.  ^ccuudo  quia  lura  cauunica  im-  tcs,qua;quc  indudxfunt  in  fauorcm_i 

probant  oronia  ,  per  qux  impeditur  filiarum>aonintel]iganturabrogat(per 

libcrtas  mac  iinonij  concrahcndi  pcr  ius  canonicum, proiJt  ctiam  laccdoccnc 

tcxcuin /«  c.  0<:«?w4  dc  fpmjai.,  vnde-*  tontMdu  de piit.nHpttd.ddiif.y^lof.i. 

ctiam  ex roagb  commuai  lencencia  in-  p^t. 1 1 . iiw». d.>  EoreUus  i»  ftmm  i  dicif. 

telliguntur  oinnia  iura  municipalia^.  toin.^.r!t.z.num.^6.,^h!injtom.z.de  luji. 

fub  pa;aib  quoquo  inodo  iinpcdicatia_.  trud.  z.  difp.  4^1.,  .Ai.oriHS  infitt.  moral, 

Qutriraoniura aiurccanonico reproba-  part.i.lib.j;.c.zo.verf.legesmneseiiiUe$, 

ta»icu  corrct^a .  Quid  iam  in  hac  con-  adcoq,  etiam  pa;nae  illats  contra  filias 

trouerfia  condudcnduiu  ?  i^robabUius  nubentes  in  fauorem  parentum  noa..  ♦ 

arbitror  ctiam  attcncoiurecanonico,&  dcbcnt  incclligi  corrcctx  pcr  ius  cano- 

a:quiucc  ii^acrem  non  ceneri  filiam  fic  nicum ,  cum,  vt  afieric  Gajpar  »4Ktmu$f 

indigno  nubentem  dotarc .  Ica  prsetcr  Thcfaurus  qcj.  for.  l^.  j.  ^.70.  miii^.fldi 

pr.ccicacos  DD.  pro  prima  fcntcntia_.  minori  priuilct^io  pociri  dcbcat  «luiit 

iulUapit,loanaesii4i^cheiHfdelegit.miottis  illataparcnabus  pcr  aupci«uiadcaoca% 

'        6bj,. mii4.t'Par^coi^.tp. n.ji.lib.j.,  &vilescelebratasifiliaooa»nipron]m 

'anauL^  T^Wiw/nrrpff. »»  c.  ^rr  t /7rji  wor.j.f  voluntatcm  ,  ac  iniuria  illata  filijs  a 

•imcmr   ^'^domt.intervir.&vxar.,yitf(imusde  Matrc  pcrtranfitum,qucmha:c  fecitad 

^        .fiKtef,creat.Ub.i.$.lo,mm'dVtktMt^  fccundas  nupdas. 

in  c.  afcrndens  dc  procur.  propter  cam  ra-      Sccunda  diificultaseft,  an  Paterfqui 

. . cioneui,quu  contraquamcunqueequi'  poUit  priuarcdote  filiam ,  quae  conira 

\  tatemificrationisordmem  vidctur,quod  ipfius  voluntatem ,  &  de(XKCia'fiunilie 
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vigefimani quimum  Cux aetatis  annnm  mitiOa  nubcrct  cum Do^re,  cum jra;» 
fi^  ipKa  iilia  fit  aliunde  df iiet >  vd  ina«   ttooe  Dodtoratus  nobiltt  cenfeatiir  ^ 

ritus,  cui  nupHt,  habcatquo  poflit  fc^    lith  proTequitur  Fontanella  de paff.  nnpt. 

ipfum  jficeandem  filiam alere,&rufii-  Vof , ci>.n«m.p8. quandoquc rccundum_    '  # 

nereoncfaaatrimoaii,  fiiienen|iie.#  lq|iidtrpolitioiiem»rocundum quam> 

fueritpauper, nec  habcanc,  quo  polfinc  inter eos  interdicuntur nuptix,vt  docet 

Tiuere i  Probabiiius  arbitror  ia  hy^po-  Baidus  in l.petmlt. CJe fffonfat.  la hocaoo 

thefl^^nvtcrqucfucrit  pauper«ne  ipila  immoror,cu  vidcri  poflincpiaE&ciSIX 

24    filia  ofnni  prorAjs  dcflituatur  auxilio  latc ,  &  aocuraii  ocJbacaiattria  tn« 

Si  nupfe-  Patrem  teneri  ex  naturali  quadam^  ^tantes. 

rit  viro  pietatcdarefilixalimenta,neambo£i-       Quarca  difliculcas  cft,an,n  dumPa* 

intiisi") >  me  pecunt « ^ cotum tatione doKin-»  ter agic  dc coUocanda filia  mioori ,  &  26 

fie  StT'  paruaminiiMian  lunen  doce,  qnanu  ld»acnr tempas  •  turc pracfinicnm »  &  Titin  fH. 

■frpStr  debttiflfct  darc ,  fi  indigno  notinupliflet  ncgotiumnon  fueritperfe(!ium,&cadc  mitinsnu 

«c  £ic^  t9MUtt4i^rkit R^fim traQ.  de  dote  r<2/>4,  fiUa  Ulo  tempofcdapro  nubat  Hne  con-  ^^'^^  ■"''i 

nfi  pim  mm.  140. ,  t.^  iii4jti  iMm.  59.  ff.  folut.  feofu  Patrts  perfbnae  mdignaB,vcl  pcccct  ^L''^ 

te  tene-  matrimon. ,  loannes  .Andreas  in  c.  accedens  in  corpus  fuu  m ,,  p  ri  uaripoflit  ab  codem     ^  ^ 

deTrofurat.f(^oanmasdeJ^fal.feamda  PatrcdacecaetcroquiipUdebiu.'Affir- ^oraMi* 

nui  dote  P*"''  ^'^  $.S.*w.7^*i jfc. ,  5irrfiM  de  maciui  refpoadcadum  eiiftimo,  proiit  foo(ii3i 

ffH^gggg  meiu.tit.t.q.6,mm.i6.j  Sancbex.de  ma-  in  fimilibus  conckidic  Mdfcftus  ad  co»-  gnx  prt- 

'  trnnon.Ubjf..di/p.x6.mtm.ip.,MoUtiade  fiiet.Tiea^ol.  part.  num.     in  tcr-  uamrdo^ 

frimM;.  hifp.  Iib.x.esp.t6.mim.9.,<^itk^  miniswUicet,quibus  cx  ihtucocautum  n^"^" 

rex  lib.  x.praS.  q<j.  ^.i.  iw.  5. ,  FeraQrux  fit,quod  fili)  in  rucccilicMK:  afccndeium  q^^"^^^*, 

fntertiapart.fpecul.art.i.;  bion  cnim..  exdudant  facniiaii  cum  obligatione-»  tereacric 

dcbet  pati  virChriftianus  impium  fiune  tamen  illas  maricandi  incra  annum  16.  de  ip&« 

perire» ne dum  fiiiam.  Tbi  qusBcens^an fi mafcuU  uaAanam-.  di|mo 

Tercia  diffiL-ultas  eft,  qnsnam  perfo-  babcant  de  illis  maritandtt  intri  iUunk  cdfoeanr 

na  dcbeat  dici  vilis ,  &  indign.i  .id  cftc-  decimum  fextura  actatis  carundem  fiat-  «Anott 

£tum,ycfiliacidcmaubeas  lucrcdcbcat  minarumanniun,imcriffllabacurienv- ^^*''^* 

p|;aasiurium,feuftatucorum  prohibcn-  pus,&praecefleritinterpeIlatto  earuik> 

tiuro  nupti.is  filiarum  contra  volunu-  demffminarum  dc  ipfi';m.irit.indis,aiT, 

temparcntum  indccorc  nubentium..  ?  inquam,  £aemin£jpolUnt  cum  maicuiis 

r9Hemiettade^.miptUd.(tMf.$.f^.t.  «qui  fuccedcre  m  luBreditate  afe» 

part.t.n.po.verf.  tfu£  autem  dicatur,  .nlc-  dentium,&  concludit  ncgariud;  propter 

rit  non  cfte  in  iurcdefinitum ,  adcoquc  eam  rauonem  ^  quia  in  bac  hypocoefi 

'  2  5    non  DOlie  ceram  rcgulam  quoad  hoc  noo  pfaBrumitur  culpa  comndas  wtnS'. 

Quxnam  prsKribi ,  lcd  rem  remictendam  cise^  -culortun  »  cum  traAacus  protrabacur 

intellig.i-  prudentis ludkfs  atbitrio;  inquaarbi-  ^ne  ipfbrfi  culpa .•  In  cermtnis  proprijs 

turpcrfo  trio  formando  dcbeat  ludcx  aducrccrc  pratfcntis,  difRcultatis  nohircuni  feutic 

iMindi-  vcrtulq;  coaiugisprogenicm,fcienciam>  Ioames.4ttgelus  Boffiude  dotedi&.etf.^ 

|<^j^<^c^  diuitia»«&aliadocecfainlMxflitrd0.rfe-A  wiwa^o.  proptereandcm  raljaoeaa.<» 

>  ^  alimcnt.  tit.  nim.  z i .  Vberius  ,  &  quia  Ul  llOC  IHlll^  illleclKIUK  CU]pa_> 

famsddf  1*""^ ^"^^  maceria  |>roccdjt  Mcnochius  Patris  ^ 

ieprt^mi^t.  lib.  4.  prjdfmpt.  1 89.  num.Z^.       Assbrtio  V7.  Pater  filue  votemi  in- 

alierens  in  gc5crc,qu.indoq;  perfon.im  grcdi  moiufteriuro,in  eoque  fpirituali-  «7 

iudicari  uidignam  e.<  bonis  animi ,  vt  ii  tcr  auberc,ttcaccur  dotcm  ncceliariam  ^ 

ficperucrfismoribusimbuupcrcextom  qonftioicrc BAUelia mLt.f.ft parent ff. fi  lencifilifi 

tn  I.  fed  eaff.  de fponfal. ;  quandoque  ex  fnisi parent.fuer.  man. ,  TaCuitu  in  c.per  fpiritu»- 

bonis  fortunae  per  ccxcum  m  l.  vidua  vefiras  ^.tt.  mt.t.de  donat.  inter  znr.  &  hrrr  ntr- 

•ie mfe.&'ktm demeneis  C.deEpifc  aud.  vxor. ,  Menocbinsdepr^^iifipt.  lib.  4.  frs^-  bere  te- 

nifidiuitifoompenlcnturpcraliasqua-  fimipt.iB9.nim.pi.,GMSieret,dematrim.  "ct^urdo* 


liutcs  puta  per nobilitatcih,  periiiam,  c.86jh0m.io.,  £atnilUttBoreUns  m  fimma.  ^^^^^^' 

&  pcr  umilia ,  quandoqne  fccundum.,  decif.  Pft-h  '"•4* lox.  >  MerlinHsde- , 

■nresciuiUucis  per  Bartolim  inLeiat*.  tegie.lA.ji^iit.ij.ii.nji.j^tMa.kMaf' 

itn  f.  de  etaOt. ,    demonfirat.  quanda  (erciooepiobAnda  innnonnditm,qaini' 

rcihcctvxorciuilis  cit  A' nuritus  rufti-  doquidon  oon  minus  &.uorabiIe  eft 

cus,  Iztt  cicca  haoc  ^ualiutem  progre-^  iiiiae  iiiacciiiioniumfpiriciiale«  quam  fic 

dicur  Sandiez  ie  wutnmmi^ libuf..  difp:i6..  •cufoale  vtfvetxinai»4jamimia  fjetik' 

wM.  i6.  quem  tu  confulc .  Hic  umen.^.  erof.  Ecei. ,  adcoquc  ficuci  pro  illo  dos 

communitcr  aducrtunc  DD.,  quod  ra-  ccmferenda  efl ,  iu  non  cft>  cur  pro  ifto 

tionc  huius  gualiratfenon  ceiitociir in-  .iioiidebeaccoaibTiAficiidilludiqucNl 
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li  eft  in  ordine ad  onera  matrimooi;  Ai-  Barbofx  in  tmth. ,  ftd  qitmuis  simi. 5.  ^Je 

ftinenda ,  vc  rcilicet  ex  illo  olatiiraBi»*  irrivxtr.4S., KimiatUMi  bmxmfMiMM^ 

ritoipfafiliaj&coogruifuftcnteturjita  &  conf.^^^.v.tim.z.  R.itioprimie  partis 

6t  illud,qucKldatur  in  raatrimonio  ipi-  fuppofit.i  uli  conructudiiie  cuincitur 


prnuoci  co ,  quodconfuetudo  rcgionis 
vim  habct  taxandi  dotes  in  tali,  ac  tan- 
ta  dctcrminata  quantitatcquoad  nup- 
tiascarnalcs  pcrca,qu«rupr.i  (.oin.iicn- 
dauimus,&:  vlteriusdocent^iciioct>w(/r 
«r^jtr4r.cd/.  i4p.iMin.58. ,  Ladenbim  etnf. 
)fMm.  II.,  Manticade  tacit.  6"  amb^. 


2S 

£tinm 
'iam  in- 


citualijclt  in  ordinc  ad  eandemfiliamia 
monaflerio  alendam ,  &  iuxta  decen- 
tiam  ftatus  in  eodem  fuftinendam ,  nec 
officinmpatcfnumvchcmcntius,  &  for- 
xiva  oiiltgacBacrem  adfubucnicadum 
iiliz,vt  ta  rcculo  congnife  viuac  ,acn 
viuat  inmonaAerioinftnuiiOf&obfe- 
quijsDei. 

HflBca<lflOraafant,nititeUtgaair  dutdefideieom.<f4$jart.^.nH.99.y'&fe^<f.f 
Patcrnoneieaiptus  ab  hoc  oncre  con-    RotA  Kom.  p.n-t.i.  rcccm.  dcaf.  i  ?  i .  B.17., 
gruamdoiemoonftitucndi  fiiix,  quan-   crgo  non  ell ,  cur  uxare  oon  vaicat  dio- 
"  tuarais  cadeai  filia  iam  ingrefla  fic  fina   tcm  pro  nupti js  i piricualibus  coafti«iife> 

erdTa^fit  '  ^  ^*"*^  promilfione  eiufdem ,  fcd  d.im  .  Sccundo  ,  quia  conructudo  cfl, 
gl^,,^!,)^.  poflit  compelli  ad  illaraconferendanu*  ciufdem  potcllatis,  cuius  clliUtutum 
9cmI*  Tdmimiitdje.fervditrasi.ii.tuim.i.if   i.  dtiiinkut  ff.  dele^. ,&^.fed mwwIm 

milnone  donat.  intervir.&  vxoryTufchiitverb.Dos    in  f,n.  Ir.jlit.  de  iur.natur. ^ciit. ,  cinil., 
«uifdem.  foiif/.7jo.  per  tot. ,  Tetrus  Barbofa  iul.  I,    fcd  ilante  ilatuto  dcccracutc  dctcrmi- 
p«rt4. 1M.17.  itt  fin.  ff.folut.  tKotrim.,  tmh   natam  dQtem  non  poteft  pater  codipeUi 

tanellade paii.nMpt.  cbtir.'^ .  '^iol .  pjirr.  i.  .ul  in.iiorcm  confcrcndam,  ergo  ncquc 
niim.^'j.f&  feqq.fCamillus  BorellHs  iHjum' 

vrgente  eodem  motiuo  quoad  nuptias 
fpirituales ,  ac  quoad  carnalcs ,  etiam  fi 
eadem  filia  iam  ingrefiii  effet  diues ,  & 
haberet  aiiunde ,  quo  dotem  fibi  confti- 
tueret,  prout  nout  Mdms  T^gueUut  part. 
S  jt^il.JbamiesUugeku  Bcffius  dedote  c^jv. 
,153  .,iivn  ez  eo,quod  filia  aliundc  fic  di- 
uesy  non  demitur  in  Patreonus  offidj 
|Nltemi/iuo  tenetu r  fil  iam  alere ,  eique 
mto  alimcnp&fiuidum  confticucre ;  oec 
folnm  docemteneturcoofeiTe  i  iedoon* 
fuctum  acconcium  iuxta  ftilum  raona- 

fteri)  Kota  lLoma».fart.j,diiierf,^/ibei  de~   u  contcr  uutur  m  xu  dcccntiam,&  ^ux 
*^.io.mtm.xj.  '  litatemftatus;infpirituatimmiiapin> 
Maiordifficultascircahocefiie poteft»   guia ,  fcd  frugalia  iuxta  ftacum modc- 
an inliaciiypochefiPaccr  tencacuriaft-  ratummooialium ;  incatnalivbcriorcs 
tam  dotem  confarre  filifB  .vdenti  fpiri*  fu  mptus  fiune  in  veftibus,  alijfque  poffi> 
tualitcr nubcre,quantam  tcnercturco-    pismuliwbribus.in  fpjrituali  vcromodi- 
ierrcia  nupcijs  carnalibus,iuxufcilicec    ci  .ul  vcllcs non  ad  pompam,  icd  ad  ne- 
vinsi|ifttrioKMui  dignitacem  Patris ,  &    cetfitatcm,  &conucnicntiam  ftatus Re> 
conditionem pcrfonarmn  nubeniiura?    lif,  oil,  incarnalircquiriturf.imuUtus, 
2  9     Non  folura  actcnu  coaunum  coafuccu-    nua  lic  in  ipiricuali ,  crgo  ncc  tanta  dos 
Non  e(t  dine  fere  vbique  recepu  >  fed  etiam  lap   eft  conftituenda. Seggado ,  quia  quoad 
tionibus  non  cft  illaaosexnecellitatej  ^  ' 
"^hpny  confcrcnda  filiac  volenti  fpiritualitcr 
'jMifAk"  uubcre/iucB  dreccoofcrenda  procarna- 
:fpincua«  lii>us  nuMiis«  fedcalis  fuificit,  qualii 
^bbus  ,    kAvtA  eft  in  alijs  fimilibus  nuptijs  fpiri- 
quanc»    tualibus  ulimon.lflcrio  tonfcrri.  Ita  cx 
protem-  cGofttctudincfimciuat /^/i^M  A<iiir.d4 
ifary  548.  .^ffl«fe.Ha>aaii*lll— riii 
decif.^. ,  Molfefius  ad  confuetud.  Vs^pol. 
^t.z.  q.-7jum/S.,&  10.,  quioauies  cc- 
- '  .ftaotur :  d«  tali  confuetudine  i  ex  racio- 
fuftioentcaodcm  noftram  refolu- 
 immMmk^tMLt^  dutem  ««. 


RatiOKI 

prohac 

refoln* 
cioae. 


llantc  coniuciudinc  .  Ratio  iecundac 
partis  iu  ordiae  ad  rationcs  ficcuinci- 
lur  .  l)o>  cx  priraario ,  6c  priiK^i.vri  fur) 
tinc  coaftituiiur  inoidiniadoncraiiia- 
triraonijfuftiiienda»fed  non  fubeft  ratio 
lot  onerum  in  matrimonio  fpirituali , 
quot  in  carnali ,  quandoquidcm  incar- 
naii  oncra  non  folum  funt  attcndenda 
in  ordinc  ad  alifflcnca  ciufdcm  viods* 
pro  qua  dosconftttuitnr,  <ed  ecfamin 
ordinc  ad  alimcnta  filiorum,&  famili.i;; 
congrua  Itatui  dufdcm,  in  fpirituait 
verponera  refpiciuncdumtaiacalimen- 
t.i  ciu  'd:;ri,iiK,ir:',ali  pinguioraalimcn- 


Nonfi» 

beftonoi 
toc  one- 

nim  io^ 
nutiifflO 
niof|iili* 
tuab. 

tpoSk 


dotcm  promatrimomofpirituali  lucru 
iiiortua  moniali  femper  acquiritur  mo- 
na ft c no;  non  fic  fcmpcr  quoad  dotem  tO 
matrimonio  carnali ,  cuutslucnimiiaa 
fcmpcr  acquiritur  marito. 

Ncquc  vrgcnr  aducrfus  noftrararO- 
folutioacm  argumcnu  contrariae  opi* 
nbnis,  qnilMis  dii&ur  primo  oon  videri 
congruum,necpicuiiconfo!uim  dcbc- 
rc  cilc  dctcrioris  conditioms  tponiumw 
cxleftem ,  ^  puellam  illi  fpiricualii^ 
iiubentem,ac  ftt  rponrns  carnalis,  & 
puciia  iiii  nubcns.  ^cuudo  coniuctudo 


Propo- 
nuniur^ 
arguo»- 
ta  coa» 


benti 


Digitized  by  Google 


r 


De  Dote  I.  Praenot.XXIX.  joj 

'^pUi(piricualiterrettaiiicabingreiruia  var.Ub.i.c.i^.  mim.^.,hSenochiMsdefr^ 

«MafleriumA^^Hirkuali^     nuptiis,  fmi^Mi^fi^impt.8jMmt6.,MgUkm 

&pcrconfcqucnstaoquamini(]u;i  \  idc-  drconicB.  lio.n.tit.iS.num.i  i  .,&  feqq., 

turreprobaada.TerUO!iquia,li  cciLtor  &icxThco\ogis MoUnatraQ.xMeti^JiJp. 

idiqaerte  pueUemillc,  fi  cunaiit^  %ofj.adfin.infoli4t.adpriimm,tMdk%Je 

nubat,&  quinqucccntum,  fi  nubat  fpi-  matrimen.Ub.i.difp.^4..  mm.i^. ,  Laimin 

ruuaiiter,adhuccidandcbenturmjllc,  mmi.  idj.  trail.  5,  cio. '««w.  li.  i>&  al$i 

qiuiitamuis  eligac  nupcias  fpiricuaies  fUires ,  quod  non  indficadbus  racioni- 

Mtrtvbts  m  l. X,nm.K.f.  tkbis,  |m«|im(.  ous  comprobancjprimo,quia  vnui^iG> 

nomine .  Ktmamu  m  t.  aifnUuh  boc  Mnf*  que  potefl  pro  fuo  arbitrio  rebus  fnii 

conceptanum.xi.ff.  deverb.Qbli^Jt.,.Albe-  cain  kgcm  impoiicrc,  quicfibi  vifa  fuc- 

riau  inljDeoaoois  Cde  Epijcap,\  &  Cler.,  rit, v  bi  ex  aliquo  iure  non  compcllitur 

BMUmbtti  mHgewfi') .  num.i  6. ,  &  feqq.  ad  q  u  id  decerminatum.  Secundo  >  quia 

V^,X. ,  M4rc$ts  .Antoniks  Genuenfn  trail.  volunt.Uc>i  tellacorutn  lunt  adamullim 

fn0ieihjSteUf.q,i^it,tut.i.,  &  ex  Thco-  adimplcndx  vbi  natur^adus  non  repu- 

logji» StiMuieMgmJii^.farta,Jib. i S.  gncnt,vel  alicui  iuri  aducrfcncur .  Ter- 

q.l6.nMm.^.verffiiiemTitix,  Lrlftuuie  lio  ,  quiatalistcliuorisdifporitionoa, 

iuft.Ub.x,  caf.  18.  diJti.    Mtm.ixj.  verf.  aducrlacur  lUcm  Rcligioni^,  ncc  ab  co 

ttthilomitms,  Meibuierefiit.ex$. ,  f^fOM-  retrahit,cum  nouifledebeateadem  fiB' 


lobos  tom.  I .  commun. opin.  Uh. 10.  p.  1 1 
verb.  Lcgatum ,  ergo  asqualis  dos,qum 
potius  maior  dcbctur  pro  nutrimoaio 
ljpirituali,ac  protemporali . 

Non  vrgciit,  iiiquam,  nonprimum. 


mina,  quod  in  monaftcrio,  nonitacon- 
ueniat  iaute ,  6c  cum  pompa  viucre-% 
ficuciconuenicin  Ixculu  attcnta  condi- 
tionc  proprijrtatus  .  Quarto,  quia  illa 
tciUtoris.  difpofuio  eit  valderationabi- 
liSjCum  rcferatur  .id  vtruinquclUtum 
fccundum  conucnicaciam  vcriufquc,& 
fecundum  laudabilem  coafuecnainem 


Soluitur  qyjj  rpiiiuialis  non  reipicitad 

S^m^  dotcmcoaiiftoatcminrebusprecioa^i- 
mabilibuSffedaddocesanimaBjvndeid, 

quod  datur,datur  infuftcntationc  cor-  paupertaccm  proficcntibus  raulto  mi- 

poralem  fponC^  ,  iuxca  quod  cxigitlla-  nus  poteft  fuAiccre  in  monailcrio  ,  ac 

tusReiigionis  non  .^litcr,  ca:tcroquief-  fufliciacinfiBculo  vinencibusiuxta  (la" 

fct  attus  (imoniacus.  Dcmdcjli  dos  clfct  tura  ,  &  ciif;iiir,item  propti.im  fxcula- 

in  mactunoaio  ipiMCuali  coufcrcnd^  rc(n.Demdcdatoeciamiquod,quando 

iuxu  qualuaccm  iponfi  longcmaior  cf-  Iqj^tttffldl  deffliUe  »  fi  nubata  &  de.> 

fct  coniiercnda  dos  in  nuptijs  fpirituali-  quinqueccntum  ,  fl  ingrcdiatur  mona- 

bus, acin carnalibus ,  liquidcminillis  itcrtuin,dcbcanturmtilc, quamuisecia 

fponfus  eA  inlinits  pertcittionis  fupra_.  moiulicnumingrcdiacur,  nonproptc- 

caeterosfponfos  cariules ,  &  liccc  ipfius  cca  fcquicur  j  quod  unta  dos  dcbcacur 

dignicasnunquam  adxquari podiK,ef>  tngreaienti,quanta  debecur carnalicir 

fct  tamcn  tantum  COapribugKlunL,  «  nut>cnci.  Ratiocft,quia,cum['jllator  cx 

quaatumpoliet.               ^  fua:  voiuncaus  arbitrio  lam  dapoiucnc 

Non  vrgcc  fecundoffl  ,quta  faemina,  de  millc^ltaqjinccndcrit  a  fua  hau-cdi- 

qux  intendit  It.iturn  Rrli^tofuin  ,  ad  tatc  ,i!^:it'.\v c,!ura  in  tauorcm  ReSigio- 

Soluitur  qucmnonpotclt  ctjiupciii ,  iponccciigic  nii.pr^iumt:iuia,6c  voiuntatcin  tcllato- 

i.  ftacum  abie£kiorem, necprxiumcnda-»  ris  quodamodo  interpretancia  eadem 

eft  \  cUc  rofas  in  cilicio  ,  fcd  ic  abdicarc  applicant  monafterium  ingredicnti ,  ne 

a'..e^:ui.Kibuspompis,&coramodmti-  dcccrioris  condicionis  vidcacur  ftatus 

bus ,  vt  Dco  libcnus  valcat  dclcruire ;  Rcligionis ,  ac  fit  flatus  nuptiarum,  6c 

vndcdcbeteifecoatenueiscoaunodica-  nc  cauia.  piainlegacis  libens  niiausob- 

cibus ,  quas  fcrtftatus ,  quem eligit  ad  tineat,accaufa  prc^oa;  in cafu  autcra« 

quas  futficicns cll dos,  qu£e rcgulariter  dcLjuohisloquunur,  cum  P.ucra fcL-» , 

ad  nupcias  in  cali  manaitcrio  dcidrun-  fuiiquc  boni&noa  aUUcaucnc  coc  bona» 

tur ;  &  fi  ex  hoc  retralicretiir ,  recrahe-  quoc  rcquirerencnr  aid  nuptias  tempo> 

retur,  quianonvulr  Itatum  illum  Rc-  ralcs  honcftas,6£  conucnicntcs  proprio 

t^)om:&  luxca  ouMliuoao  liUus « oon  cx  ltacui>&  iiUa:/ed  a|^cur  pr xcisc  dc  do- 

illamodicadote.  te  pro  connubio  fpiricuali  oonCerenda 

Non  vrgct  tertium,  quia  in  primfs  ponpoccft  adquidaraplius  obiigari,ac 

non  ita  vcrum  cft> quod  aiicricur,qum  exigac  dos  fccundum  coaiuecudincm-« 


Solmtar  plurimiclaiIici,&magninofflinisDD. 

contrarium  fcntiont  lialdmin  l.Deo  nobis 
num.  i.c.dc  tpijcap.  ,  &  Cier.fVauUtsde 
C4lr^ml.Titi£ ,  ft  mtfferitf&inaMth. 


talismonafterij . 

Hicc  noftra  opinio  ncceflario  amplc-  Aflcrtio 
denda  cft ,  ca;tcroquc  oporterct  coor-  «mma- 
ue  tanquam  rcos  culpae  grauis 
kpopnloiocbi&Cluiaiaiii»  &  per- 

ibnas 


Digitized  by  Gc 


1 


30 

TPater  Iii- 

infidelis , 

poceftoo* 

pelli  aii 

«ocanda 

£ltafflc6* 

verCun 

adfidem. 


condu- 
dentet 

pro  hoc 
Adierto. 


304 

ibnaspcni  inii\uim»  ctiam  cuiiocats 
coafeientif ,  qu^  filtabos  &is  roonafle- 

riutn  in£;rcdicntibus  non  doccs,  quas 
coolUtuiUencpronupcijscarnalibus/cd 
iaxa  conrueradinem  fnonaikriorttm, 

&  quidem  rninores  conftitucrunt ,  & 
conhicuunt  ocminc  pcnitus  recUraan- 
«^iAeaiunientibus  Eccicfiz  Prxlatis&c. 

AssBRTio  Vi  l.  P.itcr  ludxus ,  &  in- 
fidclis  icnetur ,  6c  potcft  cogi  ad  do- 
tandam  filiam  conucrfatn  ad  iidcm  ca- 
thoUam  ^AuguJiinMi  Barbofi  ad  decrctal. 
coiicci,  <d  c.  Iudxi  XJt.^.  de  bd*isjir  Sara- 
eeniSf  Kiccidus  de  'Heoph.c.^.  n.  ix^CSKh 

pc^ius  de  dou  9.47.«  &  aUj  comaxir 

niter. 

Ratioex  co  dcducitur,  quiaPater 
ludaeusy  &in£dclis  exiurc  communi 
afficicnteaEqui  ItidKOs,  &  Catholicos  > 
tcncturpropriam  filiam iniudairmo,& 
infidelitace  pcrreueraiucm  iimul  cum 
codeffl  patre  docarc,  pcr  cextumAif. 

Jiui^i  primo  C,  dr  JhIx!$,  Socinus  Jun.  ni  l.  \ . 
».  ipi.ff.foiitt.  matrim.,  &  Vctrus  Barbo- 
jfkildi.l.l.p^rt.^.  n.  Sj./n /jH.ff.  fbUit. «r*. 
trim.,  crgoetiam  tenccur  eandcm  doca- 
xe»quantumuis  fe  reduxcrit  ad  bonam 
frugemoonuertendo  fe  ad  fidem  catho- 
licara .  Confcquentia  probatur,quia_, 
fiilia  pcr  conucrlionem  ad  tidem  cacho- 
Ikun  non  debet  efle  deteriorts  condido* 
lli>>ac  fi  perfeucrarct  in  iudaifmo,  ac 
iniiidcliutc,per  tcxtum  1»  l.cognouimus 
^.fednevidemm  CJe  luareticis.&  inc.l»' 
i^i  l,n.^.dc  lndxis ,  &Saracenis .  Confir- 
matur>quu  cxcoj  quodfiliuscxIudxi& 
conuertacurad  fidem  catholicam,  non 
eximicur  patcr  ipfius  ab  onerc  cidcm 
prxllaadi  congrua  alimcnta,  ^jcanm 
Clemens  de  patna  potefl.  cffcSwj.infM^ 
MafcardusiH  tr4iS,deItid£islib.j.c.^.n.i., 
Surdusdealimeut.tit.  i.  ^ .4.1  Bjiccitdus  de 
iwre  persmmmlA:t,.cA9.  n.  x6.}  hocque 
CipfcisC  KngiMlitmd*l,eM[nouimus  yei 
ne  videmmr  C^IHuvetieis ,  ergo  cciam 
noneximctur  ab  onerc  dotandi  filiam 
adiidcm  cacholicam  conucriam  j 
oet  noo  videatur  femper  fubfiitere  ar^ 
eutncntura  ab  aliracntis  ad  dotcm,in_. 
Bac  tamcn  hypotheii ,  ^  ^ua  non  eit 
alia  ratio  eicludendi  a  iure  dcKis,nifi 
conucrfio  ad  fidcin^abfolute  valct,  cura 
fauor  tidei  > 6c  Religionis  ca thol ic;  e xi- 
gac  pocius  exteniionem  tauorabilium , 
quamrcftric1ic)ncm,&  fic  valet,quod,ii 
antcccdcatcrad  conucrfionem  tcncba? 
tur  ad  doicm ,  a  fortiori  tcncatur  poll 
conucrlioocm ,  cum  £iuor  fidei  potitu 
exigat  extcnfionem  turis,  quam  reilri- 
£bioncm . 
DiAcultasrolummodo  aiiqua^poceil 


Contraaus  XVI. 


pecicneians  in  ludaiCmo  non  haiteie^ 
alniMma ,  quibus  poiTct  dotait  jiiifi> 

acquifita  pcr  \  ;uram  ,  an  tuncfitiacnn- 
ucrJaad  hdcm  poilct  compeilcrc  eun- 
dem  patrem  ludaeum  ad-oonAttai|ifli<    . . 

fibi  dotcm  cx  illis  bonis?  Scntio  P^^^^ff^fylfg^. 
quod,finon  ritccrtum,quod        pa- „5^^^  ^ 
cris fuerint  acquifita  ex  qucftu  iUicito ,  i^aem.po 
&  vlurario,  poi'it  iulK-  a  Patrc  cxigerc  tci\  sultc 
dotcin,&iUumcompclicrc  ad  candem  i  p.uro 
confereadam,&  iuna  hunc  fcnfura  pro-  ludt^eri 
ccdit  loauvcs .  -fiiiri^n  r.r.irtMS  dc  dotc  c,  4.  g"c  do- 
«.  1 6 j.,  C~  tom.z.uc vjfici.  matrnn.c.  5.  afc  J^^^ 
A^MKM.o^/fg.»»»!.  ijx.,  ncccontrariura  quodbo^ 
reiitircarbitror Federicum  defenis  cot^jS^,  na  ip- 
.Atunijmiac.tui  ttu.jf.  dc  vjfuris,  Lameu-  Cm  ne~ 
tium  deKodid^dei^ispart,\.  q-^f.in  rmc  vfu- 
fjn. Ratio,quia ius, quod habethliaad-  '^■"'5*''* 
uerfuspatrcmad  dotcm,  cftccrtum,6c  ^*"'*'* 
fundatuin  iniurc  natura ;  ius  autcm, 
quod  poiiunc  habereali; ,  a  quibusibr-' 
tc  ponutTteire  cxtraAac  vruraB,eft  incer>? 
ujiu,  cuia  incvTtum  fic  illa  bona  cfle-> 
acquiiica  pcr  vluras^  crgo  hiia  cx  iiuc 
ccrtoftbi  competente  poceft  agere       '  ' 
r.:.;alunum  cutn  in  dubio  tjuis  prsfu- 
luatur  diues  ex  lucroiicico,  pcrtet- 
tum  in  l,  marito  ff.  pro foeioy&l.  item  afui 
L.Ai  ujy^ry,:  f.  f:  commimcm  ff.  dc  iniurifs 
Scntiorccundo,  quodquarauis  illabo-  }^ 
na  fintacqutfiuex  lucro  iilicico,reu  ^tu<n>fl 
vfurariojfitamcnier.orcntur  Doraini.a  '^/"'^, 
qu.busvluraclucrunt  excepc^cjpoUiccx  acquilfaL 
iilis  bonis  iilia  ad  iidem  conueria  dota-  f, 

ri .  loiv.ncs  .^dngclus  Bolf.us  vtroet;  loc.  fupra  r.itur  i 
cit.  Ratu)  cx  eo  daiucipotcli  ,  quia_.,  qno  to- 
quanii )  bona  funtincerti  Dominituiu  ' 
cxpcncicncla  in  vlus ,  &  caufas  pias ,  (S:  I^^^k 
kcundum  prxluraptam  voluiuatcm_, 
eorundciu  Dominorum ,  &  fic  cum  iint    ,  « 
croganda  in  lubleiumen  paupcru  pof-  ^  ^  '  . 
funt  ctiam  erogari  in  ordinc  ad  callo-  ^„,7(U 
caadam  in  njai;  i;r.  <iuuiu  lili.un  ad  fi-  ^fifcpjn 
(lcmconu'jriam,cumaon  habcacaliu»-  peamift 
dc ,  quc)  poilit  congruftnuberc.  Sendo  nuinef»- 
tcicio,quod,  fi  iam  tucrit  d.uadostiHx  t-^  ^J"-» 
inpccuuia  numerata,noa  poiUtamplius 
cadem  anocari ;  tunc  enimlioet  vi^orc  ^J]|^,  ^ 
•uris  poffct  concedi  rcpcticio  dotis  cx 
v/uris  loluta:  a  Patrc  dctundto ,  fi  alia 
bona  non  fufticianc  ad  fatis^aciendam 
crcditoribus  ccrtis^nihilominusexfqtli- 
catc  non  datur  rcpccitio,  &  icafcruari 
in  fuprcmisTribtUiaUbusteilatur  Hic*  }4 
ciutusde7ieo^itise.fijm,i7.,6cit3.  fcnfic  Patcict^ 
Kota  Romat.  in  vtftteman.  computorum^  tholiou 
Z9.0tiobris\6o^t&inaUa  Hom.pretij  non  renc 
fiiuiacivo.FdTiti6lX.eoramSacrat9.  turdota- 
AwmrtioVIIt^aterCathoUcusno  '1^^ 
tciiccur  docarc  filiara,qux  j  fidcdifcef-  ,0., 
iit,  j&ccftpertinax  in  infideiiutc  BMu  iofiddi- 


umicuitasioiummoao  auqua,pocdt    lit,  &cltpcrtinax  m  inndeucacc  Bmiu 

jdfeiafiippafitkiaB^qaapaKrltKlmtt  7iisK^li»k*'^ 
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TttnuU»brfiiidl,uf»t,A,um.%6,f.  &eiumaddocaiidu,fifueric'filia&c^ 
folut. mnrfm. ,  fumttidtfebtttoSkt •Hie>dfict]art  mBodvm,  an  ciisni_» 

,          rfo/f  c.4.w«w.i(5b\  effctcx  ncccffitateperPatr5doscon(U« 

fixjprefs^  babecur  ex  d.  l.  cognouimus  tucnda  hlix  Hl^ftaam,  &rpuriaB>  fed* 

^.(ftf&vwr.H^etiamexeopoteftdeduct,  de  hoeitetammfm.p.fiittit,CtKtnh 

Juodfiliuspertinax  in  hacrcfi  poilit  a  Bns  Xf.de  matrimon.p.pr £not.j.  mm.^., 

atre  iufl^  cxbsrcdari  per  tcxtum  i>u  &etiamrpaHim  in pr;ccdentibus.  Itcm 

f.  t»ifksverf.fiiiiiisie  pra:di3isparentibiu  an,  femel  Pater  dotem  fititB  coalllme' 

OrtodoxHs  auth.vt  ctmdeapcl.  co^nofcinir,  rit,&  dos  fuerit  deperdita,  tcncatur  ite- 

ItitAySc  &  nos  ctiam  dcxuimus  tom.j^.  fub  tit.  rum,acquc  iterum  conftituere,fedde^ 

rinoru^s  CotttraSHs  xy.ie  matrimm.  9. irjMr.lo.  hoeetiam  acbum  e(l  loc.  cit.  mf»»t,i€t 

f**^'^'  iMin.i8.,erg6etiampoteritmia  iahae-  etiam  fparfim  fupra  fccunduffl  varias 

refi  pertinax  priuart  dote .  Hoc  tamen  diftb&tones .  Tandem  procomplenSenr 

vnuin aducrto,  quod in  liac hypothefi  to,ex  quibus  caufis  Pater  eximatur ab 

noD  eximacur  Pater  ab  onerc  ccmcrii  ooeredoundijfeddchoceciamfupnL^ 

buendi  eidcm  fili* ,  6  aliundi  non  ha-  lat^  ^unus,  dom  decatifis,  ob  quas  Pla- 

beat,alimctua  iuxtanccefliutcm  n.uu-  tcr  potcll  candcm  filiam  exhsredare-». 

tmPagimdex.ittDecd,Ub.i^.cap.x.nia»j6.3  Solum  hicaduertendumremanet,^luod 

jbiMi^  itilH$.m$nd.  fmta..  cap.4..  tj.tt.,  ex  canfa  bopiae  poteft  eximitali  onere; 

Molina  de  primo^.  part.  i.  cap.  6. ,  ^ltrr  n,im  ficut  Patcr  inops  ,  qui  OCNl  habet 
MolinaTbeolog.tom.i.de  ii4i.difp.\6%.itt 
fiM.,&difp.  I  j6.  $.ex/hff.verf.  tXfuAm, 
difp.6i6.  n'<w.i  ,  qui,i  non_. 
cdfant  iura  laiigumis ,  ncc  naturalis 
pictatis  cx  co,quod  filk  perliflBiefiiiL.i 
ddiqatric . 
Akbrtio  IX.  Paeer  adopttuus  co- 


NfinntW 

dubi.i  re- 
milfiue. 


vndc  fe ,  &  fiiiam  alere  ^offit ,  non-> 
tenecur  filiam  alere  ,  ita  non  tene- 

tur  candcm  dotarc  pcr  textum  In  l.  fin. 
§.  vbi  autem  (^.  de  dotis  promif. ,  &  in  hcx; 
conueniunt  omnes  firibentes  in  d.  l.fin., 
&  vlterius  jtftmdiu  Clemetts  de  fatr.fO' 
tefi.  effeBiiii.mimj.t.,Ti^cbusverk.I>«t 


niuniTtus  habcns  in  fuapotcitate  filiam    concl.jSo.  nu.i6.,Gailus  ob/irr.  praS.  Ub.i. 
p     adopciuam  cenecur  perpdusccmipaia-   obferm.p$,imm,i.,lidamicadetaeit.^  "^^ 
«dopn-  tto^ad  Pitremiiaturalemdotareean-  '^' — ' — ■        ^*"-'  — "  ' 

uus  co-  ^'^"^  fiir.im  HotorniUjns  in  fuis  difput.  difp. 
niundhis  de  dottbus  part.px.  iccm  Pa ter  adoptiuus 
habcnsin  excraneus  non  habens  filiam  in  fua_* 
fiia  pote-  poteftate .  loaimesUiigeUuBof^  tra3.  de 
*«»       dote  cap.  4.  anm.ljl.,  &  tom.  x.  de  egeQ, 


h^,  emmat.  Ht.tS.  iwNi.  t6. ,  Pmh 
tmiriUie  paB.  nuptial.  clauf^.glof.  i .  part. 
}imim,i8.  Quamuisauccm  in  prasce- 
oedendou»  pliira  dnKrimus  dc  onere^ 
parentum  confticuendi  dotcm  filiabi» 
illcgitimis,  flcipurijs,  placec  cameiL^ 


■•■4 


2^.2^  matrimomi      5.  dr  4iimaitis  M^otl  nonnulU  in  pndentidiftatefe. 


perpritis  Fnma  pars  exprelsC  colligttur  exl. 
ipCim  do  qui  Uberis  rp.  ff.  dc  ritu  nupt.  vbi,qui  ha- 
Kve.  benc  io  potcftatc  filias  cas  coguncur  do- 
tare^&etiam  exl.  frofeaiti»%.%,tdimm 


ff.  dc  xure  dot. 

Sccunda  pars  (quameciam  in  ccrmi-  poiiuuojUUEpaupcr,o(  am 
nisalimentorumfollinent^pavMftiMrf/r.  habea^quodotecnr.Prhnj 


mobrem  fit . 

AsssRTioX.  Patcr  natttrah's  iurc-» 
ciuili  non  tcnetur  filiam  illcgitimatn-., 
eciam  non  fipurijuvdiuiKm  ,&  haben- 
tem  aliunde ,  qun  poiB«^Cl^ll6ttie  JSH 
conftftuerc,  dotare,  bcni  tamcn  de  iore 
oritiuo«fifitpauper,j5{  aliund^  non^ 
~  '    m  partcm_. 


qui filtf  fmt  legitiminttm,i^d'Aii,,Jmm-  fufiinent  magis  communiccr 

aes  .Andraas  in  addit.  ,  Surilltie  tlUme».  intcr  caeteros  Mantica  de  tacit.,  &  ambig. 

Rttiones  tit.i.qtud.i.  num.6.ttifia.,  M^^ns  ai  comiettt.  Ub.ix.  tit.l6.,  BoreUus  in  fimma 

l»oaUer-  confuetud.7icapol.part.$.  q.ll.mm.}.,6c  decifpart.j.  tit4.mim.%p.,Thefanrusde' 

'        cencri  patrcm  adoptiuu  per  prius  alere  ctf.i  1 1 .  Mdn.i^. ,  BMseius  de  legit.  mipt. 

adoptatumcoliigiturextexcu  inl.fiqms  iab.;.8.ji.  Qjioad  (ecundam  .Alexander 

iUberisi.velfifarens  ff.de  Ub.agnofcend.  iitl.i.num.iS.f.foUit.matrim.,Oddiisde 

^ndi  feqnicttr  etiam,  quod  fili;  adopti-  fiieieom.  ^40.  num. 67. ,  &  fcqq. ,  Martba 

uifucoedant  ab  intcllato  in  bonis  ado-  de fttteef.part.^.q.zi.ixrt.  10.  num.x^.  , 

ptanti» $k fei  bodie  la/lit.  de  adopt.  §.  fed  FotmieUadeftSjmftxLu^.i.vlof. i  .part. 

M mmiiAhi^it. qmt  ab intefi. def.,&l,pe-  t.  imm. 1 , PtfHmfatf  ie matis cap.  4p. 

nult.  f .  fcd  ne  artictdum  C.  dc  adopt.)  ex  co  num.^.,Coari4uigt  iefiei^fUrtA,«^M, 

euincicur,quia,exquoadopuasaiiquc,  ^i.ttum.ii, 

quancumuis  excraneum  in  filium  fibi  .  Racio  prinuBpartisexeoddUttitiiry 

elegit ,  abroiuc^  fc  obiigauit  ad  eunii-j  quia  licec  iura  pofitiua  ftatuant,  quod 

tra^andum,  vt  fiiium,  adeoquc  ad  ea_.  Pacer  tcncatur  filias  lcgitimas ,  quan- 

ij^nia^praBAanda,  quas  vt  Patcr  tcnetur  tumuis  diueria»  docare  per  textum  iu^ 

4pcaBftare,ade6%^  &ad  coqcpii^  alcadiiw  k  fw  Ubentf,  de  ritu  mpr.<>'M  kfihCei, 
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Rtfcrde 
jinediiiB 
nontcM; 
nirfiUae 

illegiri- 
mx  diut- 
n  dotera 
tnbuete, 
ben^par. 
peii. 


jo6      Contraaus  X  VL 


ie  iotis  promif.  nullihi  titncn  fidtaunt ,  Hic  oritur  inamcdiatc  difficultas  , 
quod  tencatur  tllcgitimasdiuices  doca-  qujtnam,  &  quanta  dcbcat  filiabus  na- 
rc.  Conlinnatur  primo  cx  ijs,  qu«  do-    luralibus ,  &  illcgitimis  dos  conrtitui  ? 


«uimus  tom.fi,  fnb  tit.  ContraSus  xr.  «/<_# 
Non  te-  "Mfw.p.  proMot. 1 1 .  num.i  i .  ncmp^  Pa- 
iKturcon  tremcompcllipoflfcadconnitucndaau* 
ferre,mii  dotcm  lilubus  illcgitimis  vfqi  adquan- 
nccefla-  titatem  alimentoruin  dcdu&U  rauone^ 
ex  cap.  cwH  baberet  de  eo,(jHi  ditxit  in  ma- 
trim. ,  vbi  dicitur ,  quod  Fater  tencatur 
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_  Dfbtt 
Ccrtura  cft,quod  ficuti  lilijs  illcgiiimis  efrefecun 
non  anta  fint  contcrcnda  alimcnta^,  diiindi- 
quanta  lcgicimis ,  &  naturalibus ,  fcd  j5"it-wi> 
longc  minora  pcr  ca  ,qua:  commcndat 
loannes  sAn^elus  Bofftus  traB.  de  dote  cap.^.  p^j^jj 
m.ijj.  ita  ctiam  non  tanca  dosfiliabus  quomo. 
illegiiimis  fit  a  Patrc  contribucnda_.,  d6. 


ctiam  illcgiumis  tribucrc  omnia  ncccf-    quanialegitimis.Ccrtum  itcmcft,quod 


se,intcr  qus  dos  cnumcratur ,  non  c(l 
autcm  dos  ncceiIiria,quando  illegitiiiu 
aliund^  habet ,  quo  polUt  congruc  nu- 
bcre  .  Coniirmatur  fccundo  ex  ccxtu  /« 
l.vxorcm  $.  piter  natioalis  ff.  de  legat.  5. , 
vbi  decernicur,quod,fiPatcrnacurali$, 
qui  fit  dcbicor  illcgitimae,dotemu« 
cidem  filiae  conftituerit ,  non  ccnfcatur 
doiem  conftituiffe  aniino  donandi ,  fcd 
animo  compeafandi^qucxi  vcique  nooj 
{>oiIetinteiligi,fi  tcncreturfiliamillegi- 
cimam  aliundehabcntcm  doiemex  iurc 
ciuili  doure  . 

Ratio  fccundsB  partis  cxcodcduci> 
tur,quod  mox  innucbamus,  quod  (ci- 
licctPaccr  tcncatur  rtlif  cciam  naiurali 
Subuce-  ^  iiicgitim?  confcrre  omnia  neccftaria, 
culo*rur^  inter  qu*  in  ordiae  ad  filias  cciam  illc- 
pit  vicz.  gitimas  concinccur  ctiain  dos  per  textu 
i»  /.I .  ff.folut.  matnm.&auib.rei,  qu*  C. 
fontmuntu  de  legat. ,  cum  finc  dotc  non_i 
poilit  nubcre  ,t:S£  mancns  innupta  fubi;- 
Ciatur  pcriculo  curpillimx,&inhoncft5 
VltX  pcr  ca,qua:  doccnt  Bartolus  in  auth. 
'  tx  complexH  C.  dc  inccjl.  nupt.,  &  ValUo- 

tus  de  nocbiscap.^fi.  num.  3.  Contirinari 


non  dcbcat  clic  dos  fccundum  pr^ifam 
necciliutcro  vicac  fuftentanda: ,  fcd  fc» 
cundumquaiitatcm,&dignitatcm  pa- 
rentum,&  quanticatcm  faculutunx^, 
non  umcn  fimplicitcr,red  iddctrahcn- 
do,quod  importat  defeclus  natalium, 
&  qoaiitas  illcgitimitatis .  Qyamobrcm 
dicendum  eft  pro  rcfolutionc  difficulta- 
tis ,  qucxl  ficuti  alimcnu  debiu  filijs 
ilicgitimis  uxandafunt  attenta  quali- 
tate  pcrfonarum^&quantitatc  iacula« 
tuin  arbicrioviri  prudcncis,  ica  ccianv. 
cadcm  dos  filiabus  illcgitimis  dcbita_i 
arbitrio  eiofdem  prudcacis  fit  menfu- 
r.nnda  adcandcin  dignitatcin,&quan- 
ticaccm  facuicacum  dempco  ,  eo  quod 
imporut  illcgicimitas ,  prout  doccat 
finccntius  de  Francbis  decif.lSj.  nMm. i8.| 
lacobus  Cancertus  var .  rcfol.  part.^ .  cap.t  t , 
num.zx  I .,  Fontanella  de  pa£i.  nuptial.  clauf. 
5 .  glof.  i .  part.  I .  num.  1 1^.  verf,  adducit 
tcrtio  . 

AssBRTio  XI.  Attenta  difpoficiontj 


iuris  ciuilis  in  auth.  ex  complexu  Cod.  Jc_» 
inceH.  nnpt., &§.  fin.  in  auih.  quibus  modis  3! 
naturdes  efficiuntur  Liberi  dccilum  vidc-  FiluibBi 
poteft  cx  i|s,  qux  docuimus  tom.  ^.fub    tur ,  quod  Pater  non  tencatur  Aliabus  fpurijsdt 
tit.ContraiiusXy.de  matrtm.t^.prtnot.t^.    fpurijs  exdamnatocoitu  progcnitisdo-  iureouiJi 
«/JtTf.j.  Biim.5.  ncmpc  quod  Paccr  etiam    tcm  prxftarc  ,  quod  ctiam  m  tcrminb 
tilijs  ilicgicimis  tcncatur  pra:ftarc  ali-   alimcntorum  nos  latc  docuimus  rom.j). 
mcau^prouc  ctiam  docciu  TtraqtcU.  in  Jub  tit.ContraQui  Xf^.dematrimon.fi.pra-  ^0^. 
l.  fi  vnquam  verb.  donat.  Urgitus  »Mm.x88.    not.  1 1 .  rw. d. ,  &  doccnt  cciam  Baldus  in 
Cod.  de  rcuoc.donat. , Gratt.i>iut  dijcept.fo-    d.  autb.  ex  complexu     de  inceji.  nMpt.,Tal- 
rens.  cjp.567.  num.i6. ,  Surdiu  dc  aitment.    l*otus  de  nocbts  C40. ,  Teregrinus  de  <V<-# 
m.i.^.io.  n«»».<J.,  crgoeciam  ccnebitur   fifcilib.^.  tit.iS.  n.^j.  ,&ali;,loqucndo 
dotem  tiliabus  illegicimis  confticucre^,    de  ijstqu^nonfunt  limpltcitcr  ad  vium 
quandoaliundc  nonhabent,quopoi]int   ncceftaria,  nccaiiundc  potcfthaber^; 

Ex  difpoficionc  umcn  iuris  canonid 
w  c.  cum  haberct  de  eo ,  qui  duxit  in  marri- 
mon.  ccnctur  ctiam  filiabus  fpurijsaliun- 
di  non  habcntibus  dotcmconfcrre  loan- 
nes  Bofcbeius  de  legtt.  nupt.  tib.j .  num.  Ji., 
Coaruuias  dc  fponjal.  part.x.  cap.S.i.  6.nu. 
II.,  RQta  Romana  decif.^o.  pwrt.x.  diuerf., 
Lu<^us  Carueriusvar.  refol.  part.^.  capj.i.  ^^jtJ 
num.  io6. ,  TadiUa  in  auth.  res ,  qus  Cod.  j„recano 
tommunia  de  legatts  nu.  6^..  cx  Theoiogis  juco . 
Molina  de  iu/i.tom.  i.  difp.  i6B.,rafjuex 
opufc.  de  trflam.  cap.^.num.j .dub.fi., loam- 
ties  .Angelus  Bojfius  troQ.  de  dote  c 4.  n.fi^ 
Friou.  non  indigct  probatiooc ,  cuoi... 

ciar* 


congrucnubcrc,  ncquc  hicconlideran- 
da  cftdiifcrcniia,quamagnoicunt  intcr 
alimcnu  ,6c  dotcm  >4lexander  m  l.i.  nu. 
18.  ff.foiut. mairim.,(^ampeggius  de  dotC-> 
part.  i.q.ij.ad  fin.yhagundtx,  tn  Decalogum 
Ub.^t.\..num.j. ,  Non,  inquam  confide- 
randa  cft,  quu,cum  fupponatur  necelli- 
tas  dotis  aa  cuiundam  vicam  curpem, 
&  inhoncrtam,fcupcriculum  eiuldera , 
vtiquc  doti  ipia  intcUigitur  cadcrc  fub 
obligacione  fimul  cum  ali}s  ncceftarija, 
&  Itc  ,  quoad  hoc  vidctur  habcre^ 
lcKum  argumenium  ab  aliincntis  ad 
doicm . 
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Rarioncs 
pro vtra 


diari  lcgantur  in  icstu  /«  diS.  auth.  cx 
eomplexH  CoeLde  uicefi.  HMpt.  h?C  vcrba_.. 
Ex  covKplexv  nrfario  ,  feit  fvcefiM  yfem  daiU' 
nato  liberi  ,  tiec  natitraies  fitnt  mminaidi  , 
vvmis  fubSidntig  f^ertut  beneficio,  i/t  mh^ 
alantur  4  Tatn quod,(i  nlimenra  dcnc- 
gancur,  non  vidco.curdos  non  fit  dcnc- 
ganda.Sccun  liicctdif- 
pbfitio  iuris cilh), .  iiUv.j  j^tua  fitquoad 
queparte  ta,qua:  non  font  finiplicitcrnccciTaria, 
«Jem .    cx  co  dcducicur^  qutj  caetcroqui  iura_. 
ciuilia  aduerfarcntur  iuri  nacur.ili ,  & 
qu^  funt  dcbft.i  iurc  natur;  non  podinc 
abrogarialiq  i^ofitiua,  auccon- 

^ictudine  1'u.i  1  .c  fpttnjal.  part.  %.  c. 

Ik  6.  HMm.^. ,  Ltuidonu  de  ille^tt Xlerit . 
«ytf.^^y.mm.-j.  tertia  parseiprcllc  liquct 
CK  dlfl.  tcxtu  ii!  c.  cum  h^berrr  de  co ,  qni 
iuxitin^: 

'        ,  Hic  ctfaiu  oiilur  ditiicuius  in  qua- 
•  '•  •am  quautiutc  (Kintc  diJpolitione  laris 
canonici,tencaturpater  6ljabns  ipurtjk 
doccm  condttucre?  Arbiiror  tciicri-pn»- 
ftarc  iiixca  dignitatcm  pcrfonariun 
||||a||Mi«|]icrimoni),proatin(iiU4libus 
ift-ttTaVinw-Aiinicntoruiii  ruOinent  snn- 
dbrx  /w  cotif.  moral.  lib.  4,  r Jp,     dub.  34.» 
9i0mde  iufl.lth.i..cap.ij^.»mi.67.fCar'- 
dim.  de Lu^o  de  iufl., &  iur,  tom.i.  difp.xi^. 
In  qu.nna         ,        .^^      .^,  j  traH.l.  rcfol.  85 . 
tcdebcot  ofp-»"^^.*'^^"-?  ''''/'''.!^!  .  Rati/>  cxco 
erte  illa^  ij<ducitur,quu  in  xcxvdind.  c.  eumfta- 
dos .       kfret  Jeeo,  qui  duxit  in  matrim.  dicicur, 
^  .  •  ^   quod  Pater  teneatur  contribucre  fili;s 
. ."     etiam  rpurijs  ca ,  qu*  funt  neccf!aria_., 
non  quomodocunquc  ,  fcd  fecundHpt^ 
^'3        facuitates  corMm  ;  inter  neceffaria  autem 
per  fuperius  allcgat.1  CDmput.itur  dos  , 
crgo  h^c  dcbctdic  lccundum  Mcujtatcs 
pacrts  ,  qui  taicm  dotcm  dcbct  contrl- 
ouere .  , 
'        .  •  Hicalia fuboriturdiiliculraN.an dns, 
ilfa»  tiUx.  rpuri^  tucrit  a  Fatrc  conflitu* 
ta  in  fundotru^tifirro  ea  defunda  rcdirc 
debcatad  Parrcm,an  vcroadalios  craft- 
firc  ,  &  quos  ?  Prinu  icntcntia  tuftinec 
^nhdcrato  prsecise  iurc  coipmtini  ea^ 
<Ictunfta  fundum  dcberc  ad  Patrem  dt>- 
tantcm  rcucrti, atquc  pro  h.ic  fcntcptia 
ftant  Untanius  Faber  lib.f.  Cod.  tit.iS^ie. 
im.  lib.defiH.^.yRebeUMS  de  oblig.  ii^.pgrt. 
dtiib.^.tf.^.ium.ti.ff^iUatobosinfiam* 
pitrt.  i..  ti  aft.      def.  5.  man.J.  ca  potilff- 
Mam  ratione  nioucntur,quta  huiufmo- 
#dot  fubrogatur  loco  alimcnrorum^; 
ficuti  autem  alimcnu  tiniuntur  vita_i 
cius  ,  pro  quo  conccduntur  ,  ita  &  dos 
Aibrogata  loco  ipforum .  Sccunda  (ca- 
tcntiadvKct,  quod.fi  fpuria  nupca  cum 
illa  dotc  dci  ?(!rrir  Itnc  filijs  ,  dos  illa_> 
•Kucn  dotancero,iecu|9^ 
^4cccUcni  iciuui^iiii;^;  atquc  pro  bac 


opinionc  pluriraos  c%  lurispcritis  rcfert 
loannes  ^ngelus  Bofftus  de  aliment.  abligat. 
(4p.<$.  n;M44^,&  huiusopinionis  illud 
ertpr^cipuum  fundan-.cntum,quod  dos 
nondaturfolumpro  alimcntis  fitiK  do- 
tatz,  fcd  cci^m  pro  alijs  oneribus  ma- 
trimonij ;  intcr  cajtera  autem  onera_i 
computatur  educacio  filiorum .  Ter-^ 
tia  tandem  fcncentia,quam  amplc<ftcn- 
dam  arbitror,afl"erit,quod  abfolutidi- 
^ta  dos  tranfit  ad  hzrcdcs  {iuc  ab  incc- 
ftjto,fiucexteftamcntociufdemfpuri?; 
acqucprohac  opinioiie  Hanc  Camrrtus 
var.  rcfd.  tom.f.  cap.xi .  nu.iip.  ,loamtes 
Jlitgclm  Bofftus  trad.  de  dote  C4.  nn.  ri  l . , 
&tra€l.  de  alimevt.  obitg.cap.6.  nsim.i^a,;. 
Pocilflma  ratio  huiusopinionis  cft,quja 
cb  ipl6,quod  dos  filix  fpucias  eft  lcmct 
fep^ta  a  bonis  pacris  fic  propriuni-» 
patrimonium  ciufdcm,adeoqi  potcft  de 
iUa  d»/ponerc. 

P  R      N  O  T  I  O  XXX. 

Dc  Caufa  elrHcience  dotis 
fubfidiaria . 

S  y  M  M  ^  R  I  Ai. 

Qutnamvcniat  nomine  cauftt  fubfidiaria. 
(hiomodo  anHS  p.rtcmns  tfncatur  dotarc^ 

neptim  lcgitimam  ex  fiiio  lcgitimovi- 

uentt ,  ft  hic  fit  pauper  rcmifpui .  1. 
^uas pateriutf  tenetur etiamneptim  exftH^ 

dotare-eodem  mortuo  ,  fi  nnlla  bma  rri' 

Uinit .  S^^v- 
Tenetur  etiam  in  fubfidiKin  TatmMotar<-t 

neptim  da»tti)t .  4. 
£f MU*  fi  Pater^ftli^t  quu  rfi  fiitus  ji,i ,  fim 

emaacifiMtus  4b  eodeHfrguo'. 
Tatre  impotvnt^  pcr  prins  utptm 

dotarc  aMiis  paternus,  ac  mateY .  - 
/n  defriium  Vatris ,  tr  .Aui  paterni  tcnetMr 

Mater  fiium  inopem  dotare .  j, 
mtelligo  etiam  i»  ordine  ad  fUfat  iltfgiti^ 

mas  .  8.  \ 
Si  fli*  cfiau  durttes ,  mater  exincrettir  ab 

onere  Ulas  dotandi .  9.  ' 
Jn  defeQitm  Vatris ,  &  Matris ,  caterorum: 

que  ofittidetaHDm  ex  linea  inafculina  ttr 

lietsir  fra$et'iuies  fturorem  paupereutjk 

dotart .  ioi  ■.S  \ 
Dcftcicnte  Vatre ,  &  idatre ,  alijfifue  afcepf 

dentibus  per  lit^eamtnrilem  fpeUat  (A 

avim  ,  &  auiam  materuam  dotatt^ 

neptim.  11. 
iluid  i>:  cMicurfH  .iui  matemi  cum  fratrcjt 

reti. 

Ciericni  iieuefuiunns  uon  habens  bona  f>4- 
tnmtijMUia  tenetwr  ex  fratribus  beneficif 
4»t0:t:"fitrorem  iiippem ,  tput  aUundi  nim 
babet,ntebiifere  potcfi  d^twt,  IJ. 

1  Tt9- 
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liU  dos 
tr^infit  ad 
hxredes 
quolhin- 
que  eiuC» 
dem  fpu- 
riz  . 


D 


jo8       Contraaus  XVI. 


Trotedit  ctiam  in  ordine  ai  fororemvteri- 

lum,  ijmtndo  dtundi  non  babet .  14. 
"Procedit  eriam  in  ordine  ad  fororcs  ilUgiti- 

moi  ,& fpurias ,  15, 
'PttrmUf&.AumtcHlus  in  fubfidiumtenentur 
etiam  dotare  neptim  ex  fratre,  &  forore 
fttiperem.  16. 
Jh  focietate  omnium  bonorum  ,  feii  vnmer- 
fali  dos  filiabus  fociorum  eft  conftituenda 
ex  communibus  bonis  focietatis,  nec  itu> 
dtuifione  focietatis  eft  computanda  iru 
partem  eius,cuius  filia  dotata  eft .  17. 
Stvnus  ex  focijsvnam  habet  tantum  filiamf 
aitjplures,fententia  afferent  ,quod  maior 
dos  fft  coaftituenda  fHia  vnicx .  18. 
Sententia  afferens,  quod  tantum  illi  ftt  con- 
ferendum ,  quantum  ftngulis  aliorum^  19. 
Sententia  afferens  ex  bonis  focietatis  noru 
efje  quodm^is  illi  conferendtm,  fcdtlli 
^mendam  efie  dotem  a  Vatre .  20. 
Trt^tur  hxc  tertnt fententia .  1 1 . 
EX  eo ,  quod  alter  ex  fratr&us  habentibus 
bona  iniiuifa  dotem  conftiruat  jiliA  cste- 
ris  fcienribus ,  &  non  coinrudiccntibus , 
non  cenfentur  alif  ctnfentire  anhno  do- 
lundi.  XI. 
Baredes  patris,  &  aui  fatemi  trncntur  fim- 
plieiter  dotare  filiam  ,  feMueptim  iUins  , 
cuius  funt  htcredes .  ij. 
Tenentur  ilias  dotare  >  fuamuis  iftn  ftnt 

aliundi  diuitet .  14. 
Etiam  hxredes  huiufmodi  tenentur  fiUam^, 
C  ncptim  rcdorarc  ,  fi  dos  primo  coffii- 
V  tut*  ftne  culpa  perierit ,  2,5.  -.  '  ,».,. 
ijs  cc^tbus  y  in  quibus  cdtteri  tenentm  'in 
fubfidimn ,  tenentur  eorum  haredes  feiiu- 
to  ordine .  %6,'  ^  ' 

Mffertur  fententia  Beffij  aftertntis ,  quoi,  fl 
T  f^mina  tempore ,  quo  pradiSi  parenfes 
viuerent,  effec  diues  ,ijfdemquedefun8tt 
fatdtatibus  fit  lapfa,  mn  teneanrur  tpfo^ 
rum  hjeredes  ipfam  dotarc  ,  ruft  hjcredes 
eorum  effenr  coniunBifm^ine  proximio- 
res  .  17. 

Contraria  fententiavcmeft  improbabilit.  t£. 

iionafteriuni ,  in  qaod  bona  Tatris  ob  illiHS 

-  frofCjUioaem  deuencrunt ,  tenetur  dotem^ 
cottferre  fliabuf  eit^m  matist  &conce- 
ptis  ante  profefftonern  fiue  legitimis ,  fiue 

■  '■  illegittmts.  xp, 

Setusfi  conceput  effent  poft  profeffionem.Mi. 
fenctwr  etiam  coHferrc ,  quantumuis  filite 

effent  diuitcs .  jl. 
^fcus ,  ad  quem  deuenerimt  boaa  "Patris  ob 
,  deii&um ,  quod  uo»  fip  l^*  maieftatist  te- 

netur  fiUas  eiufdem  dotare .  jz. 
iFilii  ob  (icUSum  Vatris  Ufs  maieftatis  pri- 

uantur  quocwique  bonore  ,  &  fiunjf» 

Hoe  tamen  ius  rft  irrationale .  34. 
Cb  hitrefim  "Patris  fiitj  uon  priuantur  iseere- 
dttate.  55. 


Tcr  ius  canonicum  filij  non  priuantur  gli- 
mentis.  $6k 

Si  bma  Tatris  fuerint  confifcata  ob  deUdumf 

quodnon  fitl<tfxmaieflatis,dos  per  fifcum 

debetur  fiUabus  eitifiem  iuxtaquditatem 

Tatris.  57. 
Sifuerint  confifcata  obdeliBum  lafdMde' 

ftatis  quid  fenticndum .  ^8. 
Si  fuerint  confifcata  ob  hxrcfm ,  fententia^ 

affercns,quoddebeatwr  tantudosaiquau- 

titatem  aUmentorum .  ^p. 
Trobabilius  debct  effe  luxta  Tatris  touiitio- 

nem,&  patrimonium .  40. 
(^timcra  ^poJioUca,  &  EccUfia ,  ad  quas  de- 

uenerunt  redditus  Lcclefiaftici  beneficia^ 

rvj  drfun^i ,  temntur  dotare  ^lias  eiuf. 

dem .  41. 

NOmine  caufx  fubfidiariae  hic  iDtcl- 
ligimusillosomncs,qui  indcfcc-  i 
tum  Patris  tcQcntur  ciuldem  iilias  do-  Qozruuta 
tarcjdc quibuspluracx profcflo cxami-  venut 
n.\uimm tom.p.fub  tit.  {^amraSus  XF.  de  nomjnc 
mafiiMon.p.Vrxnot.j.feripertotum,  OC  ^^^.^.^^ 
ahqua  incidcntcr  attigimus  in  his  coo-  """^"^ 
trr)ucr{i)s  dc  dote  ;  &  quidcm  primOy 
quod  Auus  Patcrnus  tcneatur  dottie  ^ 
nq>timIegitimam,&iucuralcracxfilio  q  ^ 
lcgitimoctiam  viuctc/i  hicfucrit  inope, 
&  paupcr,di6lum  ctt  loc.  cit.num,).  ,tc  jwteniu* 
vlterius  docent  Gtofaini.fi  quisalAeris  ccne;uur 
pertextam  ibi  f.  de  Ub.  agut£^tfrtpliu  rn  <lo(^ 
/.I  .utcm.  1 1.  jf .  fdut.  matrimm^WiM  «utb. 
res  quunum.ixX^ommuniadc  le^at.fCan^.  ^g^^ 
fnggimde dote part. i.q.ii^,  Menochius de  Srihma 
fr^fimpt.  lib.  4.  prnfumpt.  189.  mtm.xx., 
RotaRomana  decif./^^fjium.^.  apud  Sera^^  fi  Jiicit 
phinum,Maythadefuccef.part.^.q.  18.11.19.^  inopr»- 


FontMncHude  paBjuipt.clauf.^ .  glof.^.  n.  i  ^ 
Molfefius  adtcaifuetud.^Heapoi.part .6.q.4^ 
num.%.  ,  Stepbamis  CratianMs  dtfcept.  fitr, 
tom.^.c.i^^.uum.t.,  &  fcqq.  Qar^iioo 
cuincunt  textus  wl.&  ideo  ^.fin.ff.dein 
remvcrft,  &ini.fin.  Cjehsret.,  &tnt. 
dotemiedttdt,  eokat.  bon. ,  nec  iiacoagrua 
ratione  bsc  dccernuntur ,  quandoqui- 
dan,  vcnotaui  d.tom.p.  prxnot.Tmm^.}., 
ficuti ,  quia  Fater  cA  pcr  fecaura, 
principium  fili|,ienctur  cundcm  confcr- 
uare  ,  &  per  congrua  alimcnta  ad  fta- 
tum  perfcdum  pcrducerc,  &  (i  fiierit 
filia  ,  cidcmconlulcrc,  nc  quoadhODC- 
Aum  cfleAobmoraiem  vitamdcficiai« 
adcoquc  congruam  doccm  conl;crre,i^| 
auus  paternus,  qui  etiamcft  principifri 
fcu  caufa  faltem  mediata  ciurdein  tilis 
tcnebitur  faltcm  in  rubfidium  Paccii 
cidem  confulrrc,  'Sc  de  congrua 
prouidere 

Exquibus  h^ucc ,  quod  ,  fi  autii 
uente  proprio  filio ,  qui  cl^  pater  jicpcisy 
dcqiuaptur,ccQctur  eaiuiem  neptim 


y. 


uiifr?!- 
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^eOngrUcdotarc,quandofiliu$cflinops,    tunc  folum  cjuafi  «  ofhcio  patcrno, 


l  ^ncaturetiam  dotare  codcm  tilio  dc- 
Tcnetur  ^un^o  ,  quando  nulla  bona  rdiquit, 
etii  nep~  quibus  coiigrua  dos cidcm pollit  conlli- 
tim  dotx  tui  ^  prouc  pia:tcr  moi  prjccitatos  DD. 
n  mor-  fuftmcot  BaldNS  HouellHS  dc  dote  part.6. 

la  votiA 
tCijqutc  . 


quandoncptim  habct  in  fua  potcflatci 
quandoauccmfiliacddiucsnonindigct 
illorubndio,&  cum  non  Itc  fub  pocelTa- 
tc  Auiadilium  non  cxccnditur  ofliciO 
patcrnumaui  proueniens  cx  officio  Pa- 

j      ^   ^  _  f     "^"  •      abfolutc  ccncnduincfl  Auum 

qws a  Itbcris  §.  uon  taniHm  nu.  6p.  ff'.  delib.    Patcrnum  cencri  dotarc  ncptcm ,  quan- 


agnoj.^  MangiUus  de  imput.a.i  i .  tuint.  j 8.  , 
&  cx  Thcologii  HcbeHMS  dcobli^.mfl.part. 
X.  /it.j . ij.  4.  uHiu.i^. ,  tn^ofus  de  rcgini. 
ChrifliatM  Rcip.  difp.% .  j .  lum.  3  8 .  non_. 
cnim  cxco,quod  tiliu&  dcfecerit,  deOnic 
auu&  cllc  pi  !         n  mcdiacum  ciuf- 

*  '     dcm  ncptis ,  i< .  dcm  dtticic  citul  us 

juturalis  piccatu . 

An  vero  auus  patcrnubi  ccncatur  in 
fubfidium  Pacris  dotarcncpimi,  quan- 
tumuishaocfucrii  2>c  habcataliu- 

dcbona,quibus  poiui  hui  dotcm  conUi- 
tuerc ,  Didtumclt  alibiablolucc  ccncri, 
4     quod  ctum  athrniant^o(<n.iC7;.iii.^.[.n«. 
Tenetur  ^^q.  ff.folut.matnm.f  Socinus  iunior  conf. 
?iCri  -**  Ty-"*'''^^-^^  ^- »  Mantua  de  tacit. ,  C?" 


t»re  ncp^  iKfMau  GratiJimsdiJcept.  for.  «.xjy.  mi. 
cimdiui.  *•»  &  phirib.fetj^.,  quod  cuuicitUrcJt 
cem .      pmnibub  iuribuitaJlc^acis ,  6l  pra:cipuc 
'ex  Lfin.C.ded<itis  promf.,&L  licetdieacur, 
quod  >  cum  auus  paccrnusjion  ceoeatttr 
'  pcr  priusncptimdocarc  ,  fcdcaocumin 
lubliuium,  vidcacur  lolummodo  tcnc- 
ri,  quaodo  ncptis  aliuiuie  noo  hab>et, 
quodoiccur;  vndccu  inhac  hypochcli 
nipponacur  diues^  &aliundciiabcrc, 
i*  .    •  pon  videcur  onus  vigcrc  in  auo  patcr- 
'    llo  cidcmdoccm  coafcrcndi ,  diclum  la- 
incn  cft  alibi  hanc  mnanciam  vim  non 
&€ere«quaodoquidcm,  vt  bcuQiiouc 
liumei.Ailg!ti0S  Uu(fiits  tra&.  dc  dote  r^.  n. 
5.  w^/j*  Auus  Patcrnus  non  teaetur  io- 
lum  in  lu  b fid  iu m  q  u omoil oc u  nq u c ,  fcd 
quodamodoiuxta  lcgc  cxoBicio  patcr- 
QO  oricntc  cx  orticioPatris ,  vndc  ,licuci 
Paicr  diues  tcnctur  dotare  cx  proprio 
othciofiliam,  quantumuis  diuitcm,ica 


Ttnewr 

qu»ii  ex 

ofBcio 

pAteroo 


tumuisdiuitcm,  &  quamuisPaccr  cius 
cdctemancipatus Sociiws  Scn.  in  l.i.nu. 
^j.ff.folut.matrim.jMantica  de  tacit.  >  & 
aptbig.  CQHuentMb.  ix.tit.ip.  tutm.l  J  .^te- 
fbanMS  Gratianus  difcept.for.  c.ijj».  nu.  i 
&plwib.fe^ef. ,  &  altf  plurmi  apud  loM- 
nem.Angeluin  Bofjium  truU.de dotec^.  n.5. 
Ratio  cA ,  quia  Pacer  tcnctur  filiam» » 
quantumuis  emancipaum  dotareex  vi 
officij  patcrni,  ergoctiamauuspaier- 
nus ,  quando  Patcr  cft  inops ,  vcl  mor- 
tuusnonrelidis  boni&tcncbiturcx  otH- 
cioiniprorcfulcantc  cx  pcrfona  filij  nc- 
ptimdotarc. 

iiccundo  mortuo  Patrc,  vcl  impotcn- 
tc  ad  dotcra  contcicndam  filiac ,  &  cxi- 
ftcnteauupatenio  diuitc,&  matrcitem 
diuitc  tcncnpcr  priuf  auumpaccrnam 
docarenCpcimcomparatiu^  ad  matrcm 
didum  ctt  in  terminis  dc  alimcntis  tom, 
9.  fi4b  tit.  (.ontraSus  XI'.  de  matrmon.i). 
frsnot.6.  n«.j.,&  doccntlat^  lofeph  Koc- 
cafuU.iNprdxiqutd  ^ndumpart.  3.  lib.  Z, 

^a,fLaiman  tra^.  10. part.^.  c.^.n.j. 
cx  lunftis  Ruimtsconf.p^^um.^.f&feefq. 
vol.^. ,  Cordubak  Lara  in  l.  fi  quis  kUberit 
J./i  matcr  nian.y}.,&feqq .  f.  delib.a^ncf.t 
Stephanta  Cratianus  tom.z.  cz^jp.  »«.  14.» 
cxprcisc  colligitur  exl.pcnuU.ff.de  iib. 
Vidcqueegimus  ioc.cit.,  Vbi  laic 
proba^imus  hoc  a/icrtum  ,  &  obic<fta_> 
contrada  rcfoluimu^.lntet-minis  .Tutcm 
dc  dotc  eginius/oc.cif  .pr^of  .y.n/ww.^.jClr 
;i«m.i8.,  &  hiec  omnia  intcllr^c  non fb- 
lum  in  ordinc  ad  neptes  legiiinus ,  & 
naturales,led  ctiaminordincad  illcgi- 
cimas ,  prout  in  tcrminis  dc  alimentia 
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auus  paternus,  quando  lilius  cftinops  docuimus/oc.cf>.^r(»ior.<5.rMm,4.  ,& do- 

ncc  habct  ,  quo  potlit  dotarc,  tcnctur  ccntzihra  MoUnade itifl.tom.i^iifp.  irfS, 

quali  Oiofhcio  Pains  ncpum,quainum-  §.  non  folum  parentes  ,  .Atjorms  itiflit.  mf., 

«is  diuitcm  docarc .  pjrt.i.lib.xlc^.  q.vlt.,TiicolaHs  de  Vbaldis 

Sed,an  hoc  intel  ligendum,riuc  quan-  m  troB.  de  fucceff.  ab^  inteii .  part.  i .  m  4. 

do  tilius  mops  ,  qui  cit  Patcr  ncpus,  cft  fpecie Uberomm ,  loarmttasdefpanfal.pitrt, 

fub  poccftacc  Patris  ,  &  erat,quaiido  x.c.i.f.6.nMm.i6.,iL  iatcrminisdcdoie 

roortuus  eft,  tiuetiuandoiam  craccmS*  frnnot.j.  mmj^.yfic.  doccnretiam  fljrfo- 

cipatusa  Patrc    PctrusjB4rto/*md./.i.  Ihs  inautb.e.rcompiexu  C.  de  inctfi.  nupt., 

part^.nt^M.iiz.f.folut.matrim.  ncgat  id  Vetrus  S.Trbofa  ad  l.i .  part.  4..  nmn.^^y.f. 

prcx:cdcre,quandotiliuseratiamcfflan-  folMt.matrm. ,  Rolandusconf.y^.  nion.^Oj 

cipatusa  Patre ,  &  filia  habctaliundc,  vol.  i.  *- 

quopointcongruc  dotan,  ipfiusfunda-  'Tcrtid  indcfcftum  Patr{s,&  AuiPi* 

mcntumconfiilit  ingcncraliutc,  fccun-  tcrni  tcneri  matrem  dotarc  filiasinopd 

litun  quam  fupponit,  quod  auus  patcr-  diAum  cft latt  d.  tom.^.  fubtit.Cwtraiiiu 

nus,  non  tcncatur  nili  m  fublidiup ,  &  Xf^.  de  matrimon.  9.  prxnot.  7.  wm.  18.  t 

vbi 


1 
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In  defec- 
ttim  P.i- 
tris  ,  Sc 


illegiti- 
mas. 


'  t 


vbi  latcprobautmus,  &  vlterius  doccnt 
"Pontattutdfalimenr.c.S.mm.'^.,  Corduba 
«X  Lara  in  l.ft  qui$  k  liheris  ffi  Mater  n.  14. 
f.  delib.  agnofcend.y  Swrdnsde  diment.  tit. 
1.  ^.14.  num.  I  j.,  Gratinam  difcept.  for. 
aai  p.ver  tom.i.c.^o.num.  iz.,  niljtobosin  fumnia 
^t.x.  tra&.i6.  def.^.nwn.  i . ,  atquc  hiec 
tcrfilam  intclligcnda  funt  etiain  in  ordinc  ad 
pauperc.  filiasctiam  illcgitimas  ,  prouc  late  pro- 
docare.    bat  loannes  ^n^eUis  &ofJiits  traS.  de  dote 
c.y>iMmuio.,&feti<j.,  &c  hos  ctiara  proba- 
uimus  in  tcrmiuis  de  alimentis  loc.cit, 
9      prjcnot.6.  nu.7. ,  &  doccntctiam  Tiroijuel 
Intelligc  in  l.fi  vn^uam  verb.fufceperitlibrrosn.6j. 
«i.-im  in  Cde  rciiocdonat. ,  Malfefuts  ad  confuetudm. 
^A^'Ji^        <ipo/.ro«». i.pait.^.q.  II.  Yltcrius  d. 
nlias   fgtn.t^.  prxnot.  7,  num.  1 8.  verf.  di$caltjs 
4i;^Mj  docuimus  in  co.icurlu  tVatrihdi- 
uitis  cumMatrc  diuitc  tcncri  pcrprius 
Matrcm  diuitcm  dotarc  filiara  ,  quod 
ctiam  docent  Tetrus  Barbofj  ai  d.l.  i  .part, 
^.ttMm.\jj.fj'.folut.matritn.,  Co(i.i  dere- 
med.fubfid.  rcia.6<^:  nttin.6:»  Marthjdefuc- 
cejf. pan.^. <f.ii.  art.6.  iwDu^x .  Dix  1  lils.ts 
SifiU»  '""P"*  nam,  fi  illa:  circCKliuitc^,  &  ha- 
eflent  di-  ^^'^^^^  aliunde  ,  quoj>oflcnt  Hbidotcm 
mtesraa-  con^ruam  conijuucrc  nuicr  cx>mcrc- 
terexunc  lur  a  lali  oncrc  ipfa&.dDiandi- ,  J>)3dut 
xctur  ab  docct  Giofainl.uciiu  .'idaferC.deiureiiat., 
lUpa  m  /.  1 .  num.  80.  ff.folut,  matrimon.  t 
(jamma  decif.  }'j6.Ki(^.x.f  Surdusde att- 
ment.tit.i.q.i^.  iii)ni.id.«&cx  hoc  pacet 
dircrimcn,qaod  mterocditintcrauuin_, 
patcmum  cxiftentc  tilio  inopc,qui  auuc 
paternus  tcnctur  ncptim,  quancuuuit 
diuitcm  doure,6:  Matrcm,qua:  non  K' 
nctur  liliam  diuitcm  dotare.  Ratiodi" 
ucrfiutiscxeo  dcrumicur,  ^^uianqacft 
officium  Matris  dotarefilias,  (cdPatris 
cft  autcm  oRiciu.n  aui  in  qxicm  traai' 
fuuditur  oriicjum  Patris  ncnLi>^  iiouuc; 
prout  coUigitur  ex  l.  fin.  (         .  i  pro- 
mif. 

Quartu,quod in  dcfV.  iMii  !'.uns;& 
MatriSjiik  aui  paterai .  11 
perlincam  virilcinfcnc.uui  uaLci  uiucs 
dotarc iororcuiuc^ni  < !  laum  cit  d.tottt, 
pjnb  tit^Coftf^m^j  rmoH.jf. 
rnatrls  &  P''-«''o^.7.«a.TO. rwVuenu^  aoccnt.Aio- 
afccnd£-  '"^ parc.x.itb.i.  ^40.  /^.1  .i. ,  4.  ,  Ja- 
tium  ex  S^B**  «» SftcaiJib^ 4,^ ..1 6.  pcr  totum ,  ^ 
linca  VI-  pr/cferthHTMttK:  -  .  "  ■' :  vartx.ifb..x.  c. 
rili  tcne-  ^inuM.i.flo.  lioffius  traH .de 

^^""■^  t^^rfm.^turt.i..  c.6.nHm.^o').,&  w. 
5$^.,Ai:hpc  nou  l'olum,qu-irL  •  r  lit hj- 
tti-  Pa(ri:>,icd  cCiaia  quaici  i  cJt, 

6£ecum  quaniuuiuisnun  lucntt-onjun- 
Auscxvtroquc  l.u:!v  l  Uir.  f.iiore  ,  lcd 
tantumcx 

Mu         '  >  .iit  WLii  f  .  Cof- 

iii   .  /i  quis  a  iibcris  §.idcm 

tcftripfttjjijle  lib.agnf^.Scdt  An  ctiaui  tc- 


onere 

do- 
taodi. 


10 
In  dcftc- 
tum  pa- 

tris  .  Sc 


fororcm 


neaturjficiTct  coniunihis  ex  Uterc  tan- 
tum  matrisdi(fiume(l</.p''«mtfy7.jiK.  i  j., 
vbiplurimas  adiccimusampliationcs . 

Quitit6,quodihdefc(ftum  Patfis,&  II 
Matris&aui  patct-ni,  ca:tcroruniq^ue^  Indrftc-"' 
afcendcntiura  per  lincim  virilcm  Ipec-  mfnlincf 
tatad  auum,&  aiiiara  raatcrnam  doia-  T""'^^ 
rcneptimdiximusoo</.row.p./«ir/r.C(»n-  ^  ^^^- 
tra£iusXy.dematrtm.'j>.d.prienot.^.n.ip., 
&  vlicrius  do<;cntJf.i<'</«J  mijiequematet  trwttxni 
in  priHcip, [".de iure  doc,  Hipa  tn  1. 1  .iMfcSi .  dotArc 
jf.folnt.mjtrhn. ,  Cofladercmed.  fubftd.  re-  neptim. 
medj6\ .,Mcnochius  deprsfumpt.  Ub^.^r4- 
fiinipt. iSp. mi.j6.,&  fcqq.  ircd,an inbac 
hypothciicxiltcntcauo,  vcl  auiamater- 
na  diuitibus ,  fmiul  cum  fratrc  ncptis 

Qyidin 

ilcm  diuitc  tcncatur  per  priusdotart.» 
ncptim auus, licu auia qiatcrna,  an  vot6  f  "rnj"^ 
iVatcr  difturacrtrf.prrfwf.^.irtiB.iii. ,  fic 
larc  dc  ca  re  agit  loames  .Angelus  B^fius  miifiue. 
traiiMe  dott  c.5 .  mi^S.  ,  &  tra£l.dc  ef<&. 
mafrimtn.part.ix.y.num.j  p..,  &feqf.  > 

Sccnd6,quQ|l  proccdcudulit  iuxta  or- 
dinc  lucccUiuu  politum  in  pracccdcmi,-  * 
buSjScdrordc  aliractii  d.  row.p.  primjS,  t 
per  rafmt  didtu  eft  dicijprxnot.-}.  fi.ii., &  , 
dtxent  ctiofli  Uhbai  conj.  1 1 5 .  ;m  princip.  • 
lib.j,. ,  Mjrcfcttut  var.  itb,x.  cap.Sj.nm,  , 
?  8 . ,  Moifejius  ad  cotrfuittud.  l^apoltt.  ^4. 
num.i^.  yloanws^nj^tlMsBoffius  traii.  dt^ 
dote  €,  6,  feri  per  totum ;  qvandoquidem 
bona  iilacuiurcumq;  iWa /uiCjtranlcunc 
cum  oacrc,  quod  habcbanc,  cumprin- 
cipalis  exilkrct . 

£a  potiHimiim  ,  qute  fub  hoc  titulo 
cTuniinabuntur,hscc  crunt.  Prim6,an  Aniaili 
Clei-icus  bcncficiariuscxrcdditibusEc-  "^J". 
clcfiafticis,  quando  aliunde  non  habet  ^^^rr-  • 
bona  patrimonialiat  polItt,6k  tcneacur  feotenu 
docarc  lororcra  inopcm .  Sccuudo ,  an-j  ntuhim,' 
PatruuSjficAuunculusdiuescogipoifit  , 
in  lubiidiom  docare  neptim  cx  iratrc, 
icu  cx  ibroK-  ,t]uj:  aliundc  doccm  ha-     -.^.  | 
t>crcncqu(..'.t.  i  crtio,anlociusomnium 
txraorum  tcQcatur  dotarc  filiam  alcilii 
riU6  Ibcij  dcbonis  communibusfocicta-' 
cis,  fcii  quod  idcm  cft  ,  an  concrada^  • 
pcrP.ar.:jn  iociccatc  Qmnium  bonorum 
tam  prasfcniium  ,  quatn  toicurorum-* , 
cuiii  aiio  /bius  Patcr  tcncatur  dotare.^ 
hliam,  aa  jvero  ccncacur  ccam  focius 
dc  bonis communibus.  Quarto  plura-. 
examiiubuntar  inordine  ad  l)«ercdes 
omnium  prcxdidorum  quoad  onus  d^ 
t.T-i'!  ffininas  fuis  prmcjpalibus  d(|^ 

Ass.t,KTio  I.  Clcricus  bcnchciariu^ 
non  habcn-;  hona  patruuonialia  noiw 
folum  po         '  ctiam  tenaur  cx  fru- 
tXxbu  iKiOCarcfororcmijiiQpciiiy 

quau^  >dc  habcre  non  poaedMci 

quoad  pnmam  parcem  Tetrus  Barhofa^ 
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I }    /Mir.  matrim.,  MdnticA  ie  tatit. ,  &  amhig. 
Cifricus  cMment. U.i 3.  tit.i6. tm.il. ,& }t.,Ste- 
bctKrim  fhamttGrtfiamiifcept.^.  tm.^.e.^^i. 
riuitene-  „j^b,,      FmitmU*  de  p^S.  nupt.  rLiuf.  5. 
tur  cx  fru  ^i^.  ^ Mim.fKM ^^.^Ui^imtt  B»b- 
fTtM.  ^iU  ffrmdtie  «to.,  sOm- 
^^fovo  fi"^  "^^"  C^'""  4.  »wm.  I  r .  f .  1 5 . ,  ^im- 
Md  «ati-  ri«f  ftart.%.  Ubj..  (tfJ^.  qiu^l.^ . ,  &  imU. 
pran ,  S  Aff . ,  lcMfaw    mig.  ojl.         (ifr.  f . 
l^e.nec  q,^,  num.  ix.  Quoad  fccunduiTi  D7?, 
2^*1^  camaMPur^  fcribetitet  in  c.peruenit  de  arbi- 

ffMfrfm. ,  ^uiHiflmH^  in  r.  R^ivuriit^  -jrrb. 
iotem  nHJH.ji.,  Boamu  decij.ii^.  num.&.f 
Vjtumu  in  .4foUg.4etiHUit.q.i%imKit, 
■  •        %6.  num.x. 

Jf  rirna  pars  iuxta  dupliccm  rcnfum., 
poteit  proccdcre ,  vcl  quatcnus  bcncfi- 
ciarius  cfl,  vel  qaateaus  firater  &  iure^ 
fanguinis ,  &  coninnAioaK:  Iuxt4  pri- 
muiii  lcnluin  facilc  cx  co  li>.]ucc,quia_» 
bencticiarius  iuita  oiagis  coaununcin.. 
opintonem  non  eft  doaSains  reddituum 
bcncficij,rcd  vfufruduarius,  &:  admini- 
Arator,adeout  nccciianos  ad  congruam 
foi  fufteoationctnpoiritquidcfflTnpro- 
prios  vfus  infumcrc ,  fupcrfluosautcm-, 
prCMprijs  vfibus  congruis  proprioftatui 
porat,&debcacexpeadere  in  eleemoli- 
nas,  &propriosvfus,vtpraccipuc  habe- 
turcx  loncil.Trident .  feff.x^ .  deRrform., 
ergOjCura  in  clccmolinas ,  &  pios  vfus 
podic,  acdebeat  impcdercjpotcritcciam 
impenderc  in  congruam  dotem  (broris 
aliundi  non  habcntis,  vt  poflit  congrue 
nubcre,&  nc  dcfcdu  dotis  fubiaccatpe- 
n  pial^  riculo  incontinentiae  ficc.  hoc  ecentni-i 
connume  cft  caufa  voquc  pia  ,quod  eriam  confi 
Kttu.     dcraile  vidctur  idcm  Ccncil.Trident.  ioc. 

eit.  Ibi-tnm  .Apoftolorum  c.moncs  prohi- 
bemt,ne  rcsEcclcfiaflioSfi^ux  Dcifunc^on- 
fan^uinris  doncnt,fed  fi  pjupcres  finr,t{s,  vt 
fOMperibus  dijlribuant . 

luxta  fccuadum  fcnfum  eciam  ex  eo 
deduco,  quia  frater  diues ,  vt  {raier  le- 

nciur  in  lubfidium  dnt.ire  fororcm  ino- 
pcm  non  habcntcm  aiiundc,quo  poiUc 
nubere,per  ea,  qu«  fupra  lati  probaui- 
mus ,  &  hoc  iurc  fanguinis ,  &.'cnniun- 
ftioais,quamhabet  cum  cadcm  Ibrore, 
qnod  ius  non  extinguicur  in  clerico,  fi 
vcrc  fit  fratcr ,  ergo  Cicricus  bencficia- 
nus  gaudcns  pingui  bencncio  potcric 
exfrafttbusbcnchci)  lororcm  inopem... 
COOi^docarei  Ncqucdicas,ha»;vcri- 
licari  qnotiefcimquc  Clcricus  frater,eft 
diues  cx  bonis  patrimoaialibus ,  &  pro- 
prijs»  ia  quibus  gaudet  vero  dominio , 
non  antem  quando  eft  calis  cx  fi-uftibiis 
bencficii ,  cum  ipforum  dominiuni  non 
Mbcat^lcd  loiuu  adBiiyftr»twocm»^ 


vfumfru^tumquoad  ea,quK  neceflarl^ 
func  pcopriovlui  congruo  cum  oner^ 
reliquaexpendendi  invfus,&eleeniofi- 
tus  pauperum ;  vnde  confcrendoindo* 

tcra  fororis  paupcris  non  confcrt ,  vt 
frater,  fedn  adminiftrator  iuita  prc 
ftriptam(acrommCanonum  j  Contra 

enim  impugnabcris,  quia  licct  non  ha- 
beatClcricus  beoeficiarius  domiaium^ 
in  frnftibtts,  &  redditibas  benefici), 

quoad  ea  tamcn  ,  qux  pcrtincnt  ad 
proprium  vfum,&  congruam  rullcota- 
tionem  ,&  ad  alia  fibi  neceflarta  potfft 
dc  illis  di/poncre ,  cum  ad  hoc  dcntur  ; 
intcr  cxtcra  auccm  ncccllaria  libt ,  feii 
imer«a>ad  quae  tcneiur,  eft,coaferre^ 
alimcnta  ,  &  dotcm  forori  inopi ,  quac 
aliundc  ipfa  habcrc  non  poiclt,cum_, 
ipreinfnbfidiuffldefficiencibus  a  1 1  js  pro- 
ximioribus  teneatur  ad  haKonera«  & 
ficuti ,  fi  grauarctur  debitis  aliundi 
contraiftis,  vbi  non  habcrct  hona  patri- 
fflonialia«  poflct  lUis  fa  cistaccrc  dc  red- 
ditibusbcntficij,ita,cum  grauenirlioc 
oncrc  ex  fanguinis  coniunctione  in  do* 
fc£lum  aliorumparcntura,  vtiquc  pote- 
rit  exeifdcm  beneficij  reditibus  cidcni-» 
fatisfaccrc  crogando  in  tlotcm  &:c.  Hoc 
idcm  cumcicur  cx  iji,qu>L'  ujmmunitcr 
docent,quodPatcr,qui  fit  Clcricus  bc- 
ncficiarius,  finon  kabeat  bonapatri- 
monialia  ,  poffit  etftnftibus  bcncficij 
filist,quantumuis  rpurici.lot;cm  confcr- 
rc  Rota  quarta  part.  diuerf.dccif.-j^-j.  num, 
IX.,  & fcqq. ,  7{amimtt ra irm. ie ffoUjt 
£lericoT.  §.  vlt.  numy. ,  TctrHsBarbofa  «i 
d.l.i.part.4.  «KW.dj.  if  .foiut.matrimon., 
Vi^iMit  ie  patria  pcteft.part.x.cap. 
nnm.  J  I .  ,  ^imciolus  rcjponf.  moral.  lib.  1 . 
'/•45'»  >'^X.oriHS  part.  z.  lib.i.  cap.<y.  q.f., 
LMHttntt  ie  iUcgit.  Clenc.  cap.  1 5 .  »«.  1 1 . 
In  terminis  praerencibus  hanc  noftram 
opinionem  fuflinencTffnirf  Barbofa  ad  d. 
l.i.part.^.  n/<.i  ji.,  & fcqq.  tj'.  foiut.ma- 
trim. ,  rdUlobos  part.  X.  tracl.  zi.  dtff.  4, 
mm.j.,  Fjgunde\.  iit*DeetUo^.  Lib.  4.  c.ip. 
ly.  iium.^. 

Sccunda  pars  afiertionis  cx  eo  euin- 
dtnr ,  primo ,  quia  fiflendo  in  tcrminis 
pr^cisc  charitatisjordo  eiufdcm  pocius 
exigit  in  codem  ncceUitatis  gencrc ,  vt 
quis  fibi  fubueniat  >  qnam  alijs,  potius 
propinquioribus ,  quam  rcmotioribus, 
ergo  cxtante  fororc  in.ncccifitate  dotis, 
quam  aliundi  habcrc  non  poteft>tcnc- 
bitur  potius  cidcm  dedotclubucnire^, 
quam  alijs  cxtrancis  dc  clccmofinis . 

Sccundo,  quia  ftatcr  cenctur  in  fub- 
fidium,&compclli  poteft  addotandam 
fororcm  inopem,qua:  aliundi  congrua 
dotem  habcre  noa  potcfi ,  ergo  etianu. 


laeer  fl(- 

tcr.ine. 
cciTaria.» 
el\  con— 
fierre  do- 
tem  foro* 
ril  us  in- 
digenci» 
bus* 


Ordo 

ch.ixivt'» 
tis  exigft, 

Tt  pOCtltt 

propin- 
qinori— 

ftiboe 
nianir  , 
quimrs* 
inorion* 
btts. 
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fi  diucs  fit  in  redditibus  Ecclefiafticis  rinos  inordinc  adfucceflioncmab  intc- 

CompcHi  potcrit  ad  cindcm  dotandam  lUto ,  ita  quod  intcr  cos  dctur  mucua 

excirdcm,  quandoquidcm  dc  i)s  dif-  fucccltio  ptrtcxtum /«i.^n.  wf^. 

poncrc  potelt  in  ijs  ,  ad  qux  ipf<o  de  le^it.  h<errd.  §,  ft  i^itwr ,  &  §.  mlivn^ 


Omis  fra 
tris  do 


£ingui> 
nij. 


tenetur 

Terti6  ex  l.  crnn  pbrcs  §.  fin.  f  .  ie  ad- 
minifl.  tut.  vbi  obligatur  fratcrdiucs  ad 
dotandam  fororcm  inopcm,quia  fratcr 
cft,&  hoconus  fundatur  in  iurc  fangui- 
t^^ndj  fo-  nis,  quod  comprchcndit  ctiam  clcricos, 
roremclt  proiit  notat Cio/a  iu  l.  promittendoCod.de 
iure  dot.  &  licet  dicatur,quod  iusciuilc 
abfquc  facultatc  Pontiiicis  oon  poflit 
difponcrc  de  bonis  Ecclefialticis,qualia 
funt  rcdditus  bcncficij ,  adcoque  ius 
ipfumciuilc  non  potcft  afficerc  Clcricos; 
nihilominus  rcfpondctur,quod  ,quan- 
do  iusciuilc  cdtundatum  in  a:quitatc, 
&  iurc  naturali,  vtiq;  habcat  vim  etiam 
obligandiClerlcos  quoad  bona,quorum 
plcnam  habcnt  adminiltrationcm  ,  vt 
notat  loartncs  .AngeUis  Bofjtus  part,  i.  rfe_» 
effeH.  tn.itrim.  c.8.  ««.574. 

Exccndenda  cft  hcEc  alTcriio,vt  pro- 
cedatctiam  inordinc  adfororem  pras- 
cisi  vtcrinam ,  quando  inops  cfl ,  ncc 
cxtant  alij  parentcs  fanguinc  propin- 
quiorcs ,  nec  fi-atrcs  cx  vtroque  iatcre_^ 
coniuniii ,  fcu  faltcra  ci  laccrc  patris . 


14 

Procedit 
etiam  in 
orciini^ 


■oero  iiHib,  de  hxredit.  ad  inteflat.venient., 
&  auth.  itjej!4C  C.  comtnunia  de  fmtejf, 

Extcndcnda  cft  fccundo.vtproccdat  I5 
ctiam  in  ordinc  ad  foi-orcs  illcgitiioas,  Prcxredit 
&  fpurias  Corduba  a  Lara  in  l.fitfuis  4  li-  etiam  la 
beris  f.  tdem  rcfcripftt  ff. de  lib.  agnof,,Te-  ordino 
trus  B.trbofa  add.l.i,  p,trt .  4.  n«m .  i  J  J .  jf. 
folue.  matrimon. ,  'Nauarrus  de  fpol,neric. 
$.  vit.  num.i  j . ,  hocquc  ctiamcuincitur  fpuna», 
cK  iure  fanguinis,&coniun(^ionis,&cx 
co,quod  teneatur  alimentaconfcrrc , 

AssERTiQ  11.  Patruus,&auunculus  15 
in  fubfidium  tcncntur  docare  ncptctn,,  Patmuj, 
L-x  fratrCj&cxforore  paupcrcm  aliun-  &  .luan- 
tie  non  habentcm  Baldus  »«i.i.  »«.4.  f.  oilusiiu 
folut.matrimon.ySurdus  de  aliment.  tit.i,  fubfi<Jja 
7.18 .  num.^. ,  Rota  Koman.  part.  7,  diuerf 
apuJ  Riibcumdecif.^o.  anum.j.adS.fluci- 
dorus  dcillt^^it.C/ertc.c. 18. nMm.i^.,IoaH- 
ncs  ^ngeius  Bojfius  tratl.  de  cjfcff.mjtrim.  exforore 
pjrc.1.  c.S.nm.^Sy,&trj&.dcdote  c.j.  paupere. 

R.itio  cJt  eodcducitur,prim6,quia 
cx  fupcrius  didtis  Fratcrdiucs  tenctur 
.ilcrcj&dotarc  infubfuiium  fratrcm_j. 


Tiratjuel.  de  primog.  <j.6t.  nu.j.,  &  fcqij,,    &  fororcminopcm,quandoaliundinon 


BocfiHs  dcctf,  I  xp.  num.p,,  J^colaus  Lucido^ 
rus  de  tllcgttimisf^lericor.  cap,  1 8.  num.  6., 
ild Vororc  Megdn part.z.  ir^rua.  lib.i.c^  j,  Hum.x., 
Ttcrinaro  &  alij  plures,quos  citat  loannes  ^/ingclus 
quando    BolJiHS  dc  cffcQ.  matrimon,  part,  i.  cap.  8. 
»««».544: ;  nam  dos  fucccdit  in  hac  hy- 
pothcfilocoatimcntorum;fraterautcni 


aliunde 
nonha- 
bet. 


pollunt  haberc  alimcnia ,  fcu  dotcm.,, 
crgo  &  tenctur  alcrc,&  docarc  ncptcm 
cx  fiatrc,&  rororc,quandoaliundc  non 
habec ,  nechabcrc  piiCcll  alimcnca ,  ncc 
dotcm .  Confcqucntia  probacur,quia_» 
exiurcciuili  communi  in  fuccciiione^ 
ab  intcilato ,  (ilius,  &  til ia  fracris raprc- 


vtcrinus  tenctur  in  fubfidium  erogart    fcntac  pcrfonam  Patris,&  ineius  locum 


forori  alimcnta  ,  crgoetiam  congruam 
doccm,cumlinc  dotc  poliicfubelkpcri- 
culuro  incontincntue  in ftemina,  feu  fo- 
rorc  vterina  ,atquc  hoc  onus  fundatur 
in  iurc  fanguinis,&  coniunctionis;  Neq; 
obellc  potcll  tcxtus  //;  l.  cum  plurcs  i.fin. 
ff.de  adminijl.  tutor.  vbi  exprefsi  fickgi- 
,    tur  Sorotii  pupiUi  alio  Tatre  natx  non  d<Zit 
dotcm,etiam  fi  aliter  ea  uuberc  non  potuit ; 
Inhocca  Non  inquam  ,  obcffc  potcrt,  quiaad 
fu  fucce-  fummum  illc  tcxtus  loquicur  dc  dotc-» 
dit  loco  non  conftitucnda  iuxta  dignitatenx.. 
pcrfon5,nonautcmdcdotc  iuxiaquan- 
titatcm  aliincncorum  ,  prout  notanc 
BacxA  tra£l.dc  nort  melior.fiLtabus  cap,  ii, 
ni0»,j, ,  RuttHs  conf.  1 04.  col.  6.  t/erf.  ncc 
objiat,  hUntica.  de  tacit.,&  ambig.  conuent. 
lib.ii.  tit.i6,num.}4.  Addi  etiara  potcll 
proconfirirucionchuius  extcnfionis  id, 
quod  notat  loannes  .Angclus  Boffiuspart.i. 
dc  cfeS.  matrimon.  c.  8.  nMW.544.  nemp^ 

3uod  hodic  fublaca  cft  diflcrentia,quac 
c  iurc  antiquodigcftorum  inerat  intcr 
£raircs,&fororcs  coafanguincos,&  vtc- 


Phnuu 
ratio  «k- 

cx  p.iria 


rum. 


ingrcditur,  adeoiit  ccnfcatur  vna  ,  & 
cadcm  pcrfona  pcr  tcxtum  in  tgitw 
tn  autb.  dc  hxred.  ab  intrji.ve>t,,'<i'  in  uuth. 
tcfiMte  (^od.  de  h^ic.  hxred.  fcd  fratcr  iii 
fubficiiutu  cciiciur  pcrfupcrius  probaca 
alcrCjLv'  dotarc  iVatrcm,0«:  fororcm  ino- 
pc:n ,  cig6&  lilium,  &  rtliam  fratrispa- 
ritcr  inopcs . 

SLLundo ,  quia  rationaturalis  picta- 
tis,qux  miliiat  incer  languinc  coniun-  SecwxU 
ctos,raaximc  vigct,vc  intcrfic coniun-  fii«<lata-» 
dtos  fiat  muiua  iubucntio,adcoiitahc-  in  "'^ 
rodiuitc  cxiilcnccinopcsnondcftituan-  ^J^S^' 
tur  necellarijs  fublidi;s;  hocctcnimcxi- 
git  ius  fanguinis  pcrtcxtum  tnl.Jiquisi 
iibcris  §.  verum  ff.  de  lib.  agnof. 

Nequc  hic  audiendi  funt  ^dditionA- 
tor  Molins  de  primog.  ad  lib.i,  c.  1 5 .  n.67., 
Tctrus  Rarbofa  adl,\,  part.^.  n«w.  141.  f, 
folHt,matrim.,&  alif  aHcrentcs  nullibi 
iniurcciiiilivniuerforcperiridefinicuiD 
onus  alcndi,&  dotandi  inccrcollatcra- 
lcs  cxcandi  vltra  primum  gradum,quin 
potius  dfc  iura ,  &  rationcs  cuinccnti^ 

feu 
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iealeuinccntercontrarium,  &  primo/it 
Solmin-  iJitflituU  $.  de  inoffic.  ff.  de  ino§c.  teflam. 

habctur validu m augmcntum  j contra- 
nulUr  in-  fjoicnfu^  quod  Patruus,  &  auunculus 


oppofitf. 
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In  focic- 
Mte  om- 
nium  bo- 
norum 
filix  fo- 
cionim 
funt  ilo— 
Mndx  ex 
commu- 
nibusbo- 
nis  focie- 
totis . 


nonicncatur  doiarc  i  ibictcnira  ncpti 
agenticontra  patruum  dc  inoffic.  tcfta- 
mcnto  adiudicatum  cft  cidcm  dcbcri 
alimcnca  pcndcnte  litc , quia  ncpcis  iam 
fcntcntiam  vnam  obtinucrat ,  crgo,  fi 
non  obti[)uinct,non  fuillcntcadcm  ali- 
mciiuadiudicata.  Sccundo^quia  cciam 
ius  naturx  non  ita  vrgcc  in  cranfucrfa- 
lesrcmotiores,  acintcr  proximiorcs,  & 
in  primo  gradu.Non,inquam  audiendi 
funt , non  quoad  aflumptum ,  cui  inni- 
tuncur ,  quia  quoad  iilium  ,  vel  filiam 
fracris  dilpoilcioimplicit^  cotuineturin 
difpofuionc ,  qua  fratcr  in  fubHdium^ 
tcncturfratrcm  ,  &  fororcm  inopcm  &: 
alcrc,6t  dotarc,cura  vtcrque  raprxfcn- 
tacpcrfonam  patris ,  qui  cft  frater  ciuf- 
demper  texcum  in  d.JHth.dc  hxredit,  ab 
intcfl.venicnt. ,  &  autb.ceffante  C.de  legit. 
hxrcdtb.,  &  quia  filius  fratris  fumitur 
pro  fratrc  pcr  ccxcuin  in  c.(jn<trtturxz. 
q.i.;  nonquoadprimam  probationem, 
quia  inprimis»//^^ifl/««/ff//.io.,  Surdus 
de  aliment.  tit.i.q.xi. num.  11.,  ^ndreas 
controuerf.iur.  lib.  1 1.  c.^x.tjcrf  ftmdamen- 
tum,  Giurbadecif.^  .num.14.  intclligunt 
allcgatum  tcxtum/n  l.inflituta  §.dc  inof- 
ficiojo  ff.  de  tnoffii  10/.  teflamcnt.  noii  /blum 
incaufaappcllationis,  fed  ctiara  in  pri- 
mainflantN  .  Dcindc  illa  decilio  noti_. 
innicicur  iiico,  quod  vnalcntcntia  fuc- 
ric  lacain  fauorcm  pupiUiagcntis ,  icd 
in  inopia  ciufdcin  Ibi-  liuertm  proptcr 
inopiam  pupiilii  non  quoad  iccundam  , 
quia  cum  iicpiis,  fcu  ncposdat  rapra:- 
lcntatiuc  piopatrc,  ius  naturxciiam 
ex.tenditurad  candcm  ncptim ,  fcu  nc- 
potcm  hiuira  ,  fcu  niiam  fratris  . 

Asstiino  iil,  In  ib;;jctatc  omnium_. 
bonorum  ,  feu  vniucrJali  dos  liliabus 
rocioruin  cft  conilitucnda  ex  oranibus 
bonis  locietacis ,  ncc  dcbet  in  foiutionc 
focictacis  impuian  in  partcra  cius,cuius 
hlia  fuit  douta  .  Mawchins  dc  arbitrar. 
f  .tf.  117.  »//</?/. 5. ,  Surdusdc  dlimcnt.  tit.  i . 
</.i{5.  nuM  .'j.fCo.vuHtas  vjr .  lib.^.  c.z.n.^. 
z  rf.fjtitnto  rcfcrtuTy  Riitims  cotif.io^.n.z., 
Mdiitica  de  tacit. ,  &  anibtg.  coiUient.  lib. 

Ratio  cif  primo  ,  quia  in  focictace-» 
ommura  bonorum  comunicantur  om- 
nia  lucra,ik  onera  Michael  Saloniiisde  co- 
traH.fociet.art.z.  num.i.,  .Azorius  inflit. 
mor.  part.j.iib.^.  c.i^j.verf.  prtmoquxri" 
tur,].udonicHS  infuiscoititiitin.concl.  1  J.vcrf, 
namfotictjcts ,  adeouicommunicari  dc- 
bcani  bo.u  cartrcnfia  ,  &  quafi  caftren- 
(xAl.qHi flipendiaff.dc procnr .  l.cum  dttobus 


cr.i  ,  & 
oneri . 


f .  idem  Tapiniinus  f.  pro  focio  ,  &  itcm 
omniadamna,&oncra  pcr  tcxtum/fl/,  Commn- 
fl  focictatcm  vniucrfarum  fortniiarum,  &  in  nicinnir 
l.flquts  focietatemcontraxcrit  ff.profocto ;  onin'-^  'u 
fcd  intcr  ca:tera  onera  fociorura  ,  feu 
corum  ,  qui  habcnt  filias,cll dcbitum_. 
tum  a  natura,  rum  a  iurc  ciuili  cas  do- 
candi,crgo&c. ,  &quidem  rcdla  racio- 
nc  hxc  dcccmuntur  ,  quandoquidcm 
cum  in  tali  focictatc  nuUa  pollint  focij 
habcrc  bona,qux  nonconfcranc,vtique 
cx  illis  dcbet  dos  pro  filiabuscxtrahi . 

Diccs  cxtrahcndam  quidera  cfrcccu- 
muloomniumbonorum  foctcutis ,  fcd 
cfle  cotnputandam  in  porcioncm  fatris 
ciufdcm  filiacdocats,adcoutin  diHolu- 
tionc  ciuldcm  focictacis  tantum  antc-» 
partcm,fcu  antc  diuifioncm  focij  poilinc 
cxcipcrc  ,  quancum  a  Patrc  cxccptum 
fuit  pro  docacionefilia:  Corncusco):f.z9^. 
ni4m.^.lib.l.,&  conf.i^S.num, 10. lib.^.  ,Ad- 
ditionator  ad  ^iexandriim  confi^^.lib.z,, 
ca:ccroqui  in  tali  focictatccHctinxqua- 
litasjiumpoflct  concingcrc,  qucxl  vnus 
ex  focijs  habcrcc  fiiias,  altcr  non  ,  vnus 
plures,alternonnin  vnam.  Scdconcra, 
quia  nulla  e(t  ratio  concludcnccr  cuin- 
ccns  illam  docem  in  diuifione  focictatis 
corapucandatn  eflc  in  porcionera  patris, 
cuius  fuicfilia  dotata  ex  bnnis  commu- 
iiibusfociccatis,  ncc  audoritas  prscita- 
torum  DD.  prcuaicrcpoteilaudtoritati 
totalioruin,  qui  alicgati  tucruntinaf- 
lcrcionc,  quam  ctiam  (ullincnt  Fiuiui 
dcLtf..^}  I .  »uin.j.(tb,^.,Tufcl3us  vcrb.focie- 
tjs  coiicl.iS  i.nian.  i  y      feqq. ,  .Antonius 
Gabricl  dc  tiirc  dor.tond.i..  iium.i, ,  He£ior 
Feiiciusc .i6.a  num.zi.  adiitt.,hjnitcs  .An- 
gelui  liofstHS  dc  dote  c.%.  niim.  117.;  ncc  ra- 
tioallaca  quidquam  euincit ,  quando- 
quidcm  pcr  ca,qus  docuiinusrom.j.//«j' 
tii.Contrjiliis  fll.  defocietJt.  pncnor.i^ 
iii  (bcictatc  vniucrfali  non  cll  confidc- 
randura  ,  quod  alius  plus  contulerit,  r.mdnm, 
aliud  minus  ,alter  maiores.alccr  mino-  -ilter 
rcscxpcnlas  fcccrit,nifi  hoc  doioprxfii- 
terit,cumilla  inxqualitas,  quaeconfiOit 
in maiorum,vcl  ininorum  bonorura col- 
lationc,  in  maioribus  ,  vd  minunbus 
cspciifispollic  cohoncftaricx  inccrtitu- 
d iiic,rc u  I pc  f u t u ror u m  ma ior u m  bono- 
ruin,  qux  pofletconfcqui,  qui  ininuj 
contulic,&:  nuigi»  cxpcndit ,  quzetiam 
intclligcnda  funt  dc  expcnlis  fadtis  pro 
dotc  filia;,  cum  ctiamcoutingcrc  poiliti 
quod  alij  ibcij  habcant  poflca  Hlias  ,  &: 
long^  plurcs  dotandas,  quod ,  fi  non_. 
habcanc ,  hoc  impurandum  cft  corutn 
condicioni . 

Eludi  ctiam  potefl  h^caducrfantium 
inftantia,  &  contirraaiiaffcrcio  cx  co> 
quod  potelt  contiiigcrc,  quod  altcr  cx 
iic  focijs  , 


In  focitf- 
t.ite  om- 
nnrm  bo- 
itonim 
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focijsacquiratlucrumtiotisinagna:,  &  confurgitdifficukas.  Priina  cft  ,  an,  fi 

5i  exbo-  confidcrabilis,quodlucrttradSccconfc-  vnuscxfocijsomniumbonorum  babcat  f^?'""'- 

nisrocie.  rcndum  f(x:iccaci  pcr  tcxtum  in  1.  qnoi  vnanc  dumtaxat  filiam,  &  rcliquiplu-  z^?? 

^okI  iil' "  '^"'P^^f- M"'»  TnicbHs  vcrb.ftcie-  rcs ,  dcbcat  dari  maior  dos  iilix  vnic« 

^III^^StascMd.z8^.num,9.tiiiimtkM4emit,^^  vniuscxf(Ki;s,quamalijspluribusalio- 

left  <^i4  MAig.  connent.  Ub.6.  tit.wjum.j  i .ihan-  rum  .  Sccunda  >  an ,  fi  vnus  fratcr,  qui 

diiid  ac-  ves  ^^tksBoffiHstraSJeiotee.^ji.x  ip.,  cum  alijs  fratribus  habcac  bona  com- 

quiRie  .  crgoctiam,  fidctrahatdccommunibus  munia»fitindiuiradocciuconni:uatfilj5 

bonisfocicucisprodQtefiiiaBjiliainEdr  Atae  dc  bonis  conununibus  fcicoubus 

ligctur  detn&i  de  eildcm  comnMmi-  fratribus,  &  iioDOOiitcadieeiitBMspi» 

bus  bonis,  ncc  critimptttaadainpor-  fumanturcaMriftatrcscQiilaiStfejBl^ 

lioocpacris.  modoaaocU.  ...  i 

Secaiid6  poteftcadem  aflertiodcda-      In  ordine  ad  primam .  potifif 

cicx  co,quod  habctur/n /./? (/«o/of/fw-  muminuoiioqpiniones .  Prima,quaai 

tem  vniuerf.  fortun.  $.  i .  ff.feofoeio,  vbi  teSuUoMmtsJbfgelus Boffius  fr^ff.ifcjigr 

eiprersidicitur,quod>fi  duo  rodemtem  r.5.  nmh.  i  jo.  dooet ,  quodmaforiSrat 

vniuerfarum  forcunarum  ita  coicrint,  conftitucnda  filicc  vnicx  vniuscxfocijs ,  jj^il^jej 

ytquulquderogMeturfVcLqM<tTerctHr(om-  quam  conftltuatur  aiijs  piuribusfcOf-  viumca- 

moM  imtritgt^  impemlii  effet^  ea  qHo^i$e  ,  tom  acccptitfilialttis  altenia  fod j.  Racb  tum  filii, 

qux  in  homrrcm  ihcrtus  liberarnm  ero^ata  cft,  quia  ex  prawftis  congruitas  dotis  «'ijpl*' 

fuat  vcrijque  i mpuiunda ,  crgo ,  cum  dos  non  fol um  demmcnda  clt cx  quantitate     .  , 

conferatur ,  &  cedat  in  hoaorcm  filix  pacrimonij  dountisei  qualitaieperfo- 

alterius  cx  (bciis ,  vciq,-  ha:c  ex  bonis  narum,  fed  ctiamcx  numcrolibcrorum  m.iiorfra 

vtnuiquc  rocij  cnt  imputanda  j  Ncquc  pcr  ca,qua:  habentur  in  l.fi  fiUaf.de  k-  dot«ra 

dicas»h<ec  vcrificari ,  quia  focieta»  cft  X-^f-J-  i  cum  fofi  f.gener,  &  t.fUKraff.de  conkm' 

vniucrfaUs,&cxprcfla,cxquo  acontra-  isire  <ior/«m, adcout,  fi  plurescxtent  filij  ^  ^ 

riofcniu  dcducicur,  quod,  fi  non  tuent  dos  fic dimiauenda,fi  pauciorcs ,  fit  au- 

ciprdb, dot illa  hoq  lic  fodeact  ia^mi*  gendaf ei|O^Cttmpatnmoaium  reTpedtt 

tandaicontra  enimimpugnabcris,quia  (ociorum  m  rebus  omnibus  fitxqualci 

Non  re-  eoipfo,  quod  ulis  fcKicus  incelligitur  iUe,qui  iubcc  vnicam  fiJiammaioretn.. 

qutritur  bonorum  omnium  ex  aatura  fua  inuo-  doitm  debet  ddem  confcrre»  ac coofi:> 

cxpreiTa  {^it  ^  quod  oaania  lucra,coimnoda ,  &  rant  alij  finguiis  ex  filiabus ,  quando 

incommoda  debeanc  conferri ,  necne-  plures  habenc .  Secunda  eft  RHiniconf. 

5**-^ .  ^  cefTc  crt  illa  exprcifio  vbi  nacura  adus  104..  ««»14.  lib.i. ,  qui  aikrir  non  ctfe-» 


ciatasTiu  comprehieadic ,  &  iilud  fatis  cxprelTum  maiorcm  docem  conicrcadam  fiiis voi-  ^"^^ 

nofUis  .didcur,quodpcrneccflanamfequelam  csalceriiisexfocijs,acftteritcollata_>  ^f^. 

iniertur .  fingulisex  filiabus  altcrius focij  habcn-  ^^^o  ^ 

.  Terci6iafpccic»quodfinicalbcicuce  tispiures,&vceipliccc,&fimiUprobet  lanidoti 

^M^ckC        coiranunibus  boab  fodecatiseol-  hancfuam  opinionem^icit ,  quod  fodj  oonlinr 

tcm  illi  laufiliainon  dcbcac  nnputari  in  por-  poflincduplicitcr  conlidcrari, vdfcpa- 

noa  ede  tioocm  cius,  cutus  liiia  douu  cft>habc-  ratim  tanquam  fioguii,  vdomiunftim,  '"^^ 

tpifacaa*  air  ex  i.mmie0satienHm  ff,  profocio ,  cum  vt  vnumcorpus ,  &  mnquam  focieos  i  "^J^ 

daoiin  fit  debitura  contra^tuui  pro  tcnipore-»  ex  eoautcm ,  quod  adinuiceracontra- 

.^"^Soaa  (octeutts  Ruittut  conf.io^.  Ub,  i.,  Socimis  xcrint  focictatem  vniucrfalcm,  fcu  om- 

tmfjt^i  jmmj6.t  Mattiesietmt. ,  ^m-  nium  bonorum,&  onus  lic  refpcau  doA 

}ng.cQnuer\t .\xb .6 .  tit.zo.iium.^p.  dem  focietatis  confirrcndi  omnia  lucra, 

Nequehtcaudicndjfunt^quidicunc  &oneranonpoliuncquoad  hunccficc- 

oous  doundi  filias  effc  perfonale  Pacrif  tum  conlidierari ,  nifi  prout  vnum  cor- 

'Ouandopotciis  cft,  adcoquecx  gcncrc  pus  conftituunt ,  &  fic  eadcm  focietas 

uio  non  currcrc  aii;s,niri  tortc  in  lubti-  unquam  vnum  coipus  non  obligatur 

«liiim;  NoOf  inqiiam ,  audtcndi  funt,  adccmfercndam  maiorem  dotcm  vnicx 

quia  lieetexgencre  fuo  fit  pcribnale;ex  filix  vniu$,accontulcritfingulisfiliabus 

J^^*''  circumftaaua  uuicu aitqua,  vcl  vircuic  alteriushabcntisplures,  quia  tuncnon 

J^^J^  aicerius  contraftus  pocett  fiert  commu-  eft  neccifeconfidcrarc  priuatira  faculca- 

illiicl      ncproucnourunc  Afd»rir«ir  rocir.,  dr  ces,digaiutem,&numerumfiliorum.* 

Jiuod '  ex  ambtg.coHHcnt.Ub.6.tit.xo.nHm,4i. ,  loaa-  cuiuicunque  focij proconfticuenda  con- 

eeftpet'  »»"  .AageUisBofsiiistralJ.de  dote  c.  ^.num.  gruadocc,kd  oinnesiftjqualicatcsfunC 

^MJe,fic  1^5.  j  iiocaucempocillimumficvircucc  confiderands  CQ^un^tim  ia  ipfo  cor- 

ooncraftos  (bciecatis ,  in  q  uo  omnia  lu-  pore ,  cuius  uiinrlliiitonera ,  tunc 

Cra, &cxpcnfx  coinraunicantur .  omnes  filiac  fociorum  non  fuinuntur 

Circa  iiaacaiicrcionsm  »&  ca^u;  io  comparaciu^adfuumPatrcffi,fedcooi- 

dem  ioatiiuiiaeurdiinlex  ootimauim  xiar9ciiii^ad.  miiBiii  cnrMik  fiwMM*kL 
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^aod  aequalitcr  dcbct  difFundi  in  fin-  dcntirprobctur,  vcl  militant  vehemcn- 

gulis  non  confidcrando^vuum  vnius  fic  tescoiiiedlura:,aux  inducancpraEfump- 

Tnica  filiayfii  aliorHfl»plttra ;  nec  ille^  tisiMm  pfo  eadcm  . 

qui  vnicamtantum  habet  filiam,dcbct  AssHRTioIV.Ha:redcsPatris,&Aui 

cooqueri »  quod  xqualis  dos  propris  Paccrmccncturabrolutc,&  limplicitcr , 

fifoclttmtaxatcon6cratur,cum  eadoB  noa  inertin  fubfidium  dotare  filiam,& 

repetita  fucric  finguiisiiliabus  aliorum  neptimciu5,cuius  func  h^rcdes,n  Patcr, 

fi)ciorumcoliau,quan  quodipfiuscon-  &  Auus  patcmus  viucnces  filix,  fcu 

dicio  conAituatur  deterior;  non>inqua,  nepti  congruam  dotcm  non  aflignauo> 


potdl  conqucri ;  nam  hoc  prouenic  ex 
ooindicionoperrona*,nam,ri  plurcsrufce' 
piffet  filias,&alij pauciorcs.ipfchabcrcC 
.  condicioncm,  quam  modo  ha  bcoc  ali; . 
-  ^*"  Tcr^tttMgatksdettKit.&ambif.ctm- 
urnt.lib.iz.tit.z^i.nMm.S.  ,qm  afliericnon 
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rinCCr^MrtM  inl.i  nuajoi.ffjie i^*t.^.f 
Mtmddm  ie  pnfmHft.  Ub.  4.  pritf$impt. 

lop. ,  Cofla  de  remed.fiSfid.  remed.  6j. , 
ConbAa  i  Lara  in  l.  ft  quis  a  liba  is  f.  mM 
tmmmmm.^6.  fJe  lib.  ^nofcevd. ,  C'"'^ 
^^fgg^   MtHt,(;[/.ii.r.i  .i.).wfw.o.  ,4ui  aucrimon    ffgS'"^  dedote part.i.,Ro(a  Romana  dccif. 
non  ede  ^'^^i  quidem  ibcieucem  conferre  ma-    fS7-  »^'^'»  &  «^«T.  88p.  ««».7.  part^. 
qnid OM.  jorcmdocemfiliie Tmtu,quaBcft vnica;  iMaf.,R^MuieM^.iMfifm.%.lib. 
fsiUi  c6  illam  tam  n  '  temnon  cllc  congruam     q.iLjtum.j.,Fragofus  de  regim.  Chrifl.E.ei- 
WTKjdu    relpcttueiuidcm,  quac contcrcur  filia-  pn^.Part.j.difp.^.^.^jmm^^.verf.veriKS. 
cx  bonis  t,us  plnribttsalieriiiacs  (bcijs ,  fed  tuoc       Non  difficilis  cd  prabatio  prflefentii 
tiT  ^fed  ^^^*^^™  tcneri  augcrc  cx  fuo  vfque  ad     afscrtionis  fuppofitis  i^s,  qua;  habuimus 
4}o^gjjl_  cougruiutcnuuxutaculcatcspatrifflo-    inpraxcdencious»ocmpe»  quod  unus 
li  angen.  oVpftteniifCttmcongnutasiuxcaillud»    paicnittiii  dottndifilia»  liJi{reat  bonis, 
daun  ctfe  qnodafldatpdma c^inio  ,  dcbcai fumi    lu  vtcranTeat  cum  hoc  onere  ad  quoT- 
ihne.  etiaminordmead  numcrum  hiiut um^    cunque,  ac  fi  fuifitent  praecis^  obligaca 
Ex  quibui  vidc5,quod  h.tc  tcrtia  opinio     pro  dotc  filiarum  Cratiaims  dccif.ip., 
aliquid  9oa£eratopuuoai,&uuu  m  ca    Merlimu decif :i^S.,  &decif.z-j6.mm$.i., 
parft,qttaalSerit(ocieMtemiionceneri    &4etifj6$7Jmm.^jiecif.6^8.  mi.i$.deeif, 
confirrc.niriad  iEt^ualitaccm ,  &:  itcm_,     6ji.tiu.iz. ,  P..ota  Romanapart.  recevt. 
aiiquid  pnmae  dum  aUent  inaiorcm  do-    deeif.^i.mim.i^. ,  &  part.  10.  decif.  zjj, 
tem  conterendam  eife  filia:  vnica:  alce-    naif^.»  &  part.  1 1 .  dee^a^jam.  1  d.,ei  go 
rius  ex  focijs,accoiiRr.uLir  (!nt;i;ljs  rilia-     racionc  corundcm  bonorum  illud  onus 
bus  ahorum  rocioi  uni  iiauciuiuai  piu-     craufit  mciuldemPatris,  lcuaui  pater- 
21     re».  Quid  latuiu iuchypotJicfi.refijil'    mliaeredes,adquostra[Ueunc»&. bona 
Pncfer.  ucndumf  Arbicrorlunc  tertiam  opi-    patenu{Nequedicas,quodoauspater-.  docaie. 
tur  hxc  nionem  cfTe  valde  rationabilem,  prouc    num  doundi  niias  iic  meri  perionaley 


Onus  do 
taridi 
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rebus  it^ 
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terci.ifen  rationabilem  ctiam  arbitratur 

rl»  Ordioe«d  feetttmm  diooiquod  ex 

eo  prsBCisi ,  quod  habcant  bona  indiui- 
fa,6c  communia,  uec  ci  co,quod  casceri 
fratres  fciences  noo  oontcadixerinc  non 
concludcntcr  infcratur ,  quodconfcnfc- 
2 2     rinc  anunodonandi  HuinHs  conf.iji.lib. 
Exco,  i.,  "H^ta  eoiif. 1 00, nu.j.,  TetriisdefM^ 
ipiod  ai.  distraSde  duobus  fratribus part.6.  nu.ii., 
Taulus  de  Caftrotaiif.jf6.nnm.x.Ub.i.R3i- 

tko ci\ ,  quia  ei  vna  parte  ex 00 »  quod     ruccedic Mantica  ie  taeit. ,  & ambig.  co»- 


quod  propcerca  non  poieft  CJtire  a  per- 

miu.iNitris,&  ui  alios  cransfundi ;  con- 

craenimimpugnabcris,  quudacoccia, 

quod  circt  onus  pcrfonalc^adhuc  haer^ 

dcs  ciuidcm  tcncrciur  filias  ciufdem  Pa- 

trisytn  cuius  bonis  fucceircrunt,  doure» 

nara  pollcnc  conucniri  ex  pcrfona  Patris 

pcr  tcxtuiu  in  /.i.^^  cert.pet.  ,  nec  cx 

pcfftmahnedumooiiditio  obligationts 

altcratur,ncc  muutur,  fcd  harrcsin  ius 

cer  ex  firA  jimIus  de  Caftro  tvrf.Q6.  niim.x. Ub.i.  Ra-  palfiuum ,  feu  in  caodem  obiigacioncm 
cribus  h.-i  «..  .  .  . 

bon!i^n-  habcant  bonacommunia  ,&indiuiia_>  itr»tiii).iwir.i8jMiM.ii.>HoMMnwc<ii^^ 
diuif.ido  nonbcnearguitur  focicusinterfratres»  iojuim.i%.Ubj,.,RotaRimM.fart.x.d^- 
tec<ili.im  prouC  nocaoc  Bartoltu  iul.fipatrms  C.  iierfor.decif.^.mm.ix.jydaidigti.Usdid' 

iWslcic-  cmffif0ikii$l^qiM.,Siliit^vcrb.  pecH-    tur>  Quod  iiconusmeripernnale,  ciuii 
^  titm-3..q.^r*^enml^t.meir.part.i.    ncmiolnmfttiidecarinpafefla  Fatrw» 

H^jj"^  itfc.9.r.i4.,&  nos  ctiam  docuimus  fowa.S.     fcd  ctiam  in  ciufdem  bonis ,  cum  Patec 
cibas  non  ^       Ufriaot.^jmm.s. , &tom.}.fHb 
cefentor  titjCmUtdmim.pfmmAymhl.,&feqq. 

illi  do-  ex  alia ,  quantumuis  ali)  fratrcs  fciue- 


rint,  6l  doq  contraduicrinc^dus  umca 
inKlligicur«usnominegeftus,adqucia 
principalitcrperiinctpcr  tcxcura  inl.vir 
vxari  l.vLf.ff.M.yfUei^it.  donacto rc- 
|itttorirtriwopW(||iMnir<  ' 


ocqueacexcquioblfgacioacfnj  quaoL* 
habeca  iurenaturui,  &iiuredirili* 

nifipcr  bona,  adcoque  ncccilc  fuit ,  vC 
«adcm  obliaatio  aequi^  perioos  Pauis» 
ftcdti(dem  Miiis  iaiicieret. 

Nequchic  audicndi  funt  Buldus,  & 
^Mexander  inlfifocer  mprmcip.ff  foliajm^ 
ariPi»quic»iftimancc8  noo  iurca^iooi^» 


Ji6      Contraaus  X  VL 


fcdrololudieisofficiopoffecompclli Pa-  nis  prolibertatc  dirponcrc» pcr  tcxtum 

Ucm  ad  «loUQdas  iUias  allcruiu  onus  inl.farenubusQAe  mo^ae^amm.snAk.  Sohiittir 

cableiB  docandi  non  crantferri  in  iuere-  haeres^  fumnrowi  «encbinir  vfque  ad  '  ^ 

dAi  CUa  ludicisotficium  nullam  fup-  lcgitimam,  qu2,fi  non  fusnciai  ad  con-  ''ff***» 

•    poaatobligacioncm,  nam,  vbidatur  gruam doccm,tcncbitur  etiam  ad fup^ 

^  ^  ^    olil%acio,datur eciam  aaio,  tt^mon  jrieilentura,  ft  filia  aliundc  non  habeat» 

fcqucns,  vbi  non  cft  adio.ncc  ctiam  po-  fccus,  fi  filia  ex  proprijs  habcat ,  quibus 

Ult  cffcobligacio;Non,iaquamaudicn-  poillt  tupplere ;  Non  ,  inquam».obdi« 

difanc»  quiaium  Ai|xriindiaa  non  pofsunt/juia,cum  i  llud  onuspum <iiii 

iu  vcrum  cft.vtfupponitur  ,quodrolo  tandiftlias  pcrfupcriusallcgata,&pro. 

ludicis  officio  poflit  compclli  Patcr  ad  bata  inhacrcac  rcbus  ,&  tranfeat  lcm- 

Non  eft  doundam  iiliam,cum  obli|;ccur  cx  iure  pcr  cuin  oldeai»  OCMI  potsunt  cximi  ali| 

rimpiici-  naturalij&ctianipofitiuociuilii  Dcin-  iHo  oncrc ,  quocrant  afie<^  ,  quando 

qiioddos'  dcdacoctiara,quod  fololudicisofficio  crat  fub  potellate  patris,  cxcOj^ood 

llMbas    poilitcompcili ,  adhuc  tamcri  talcofli-  tranficrint  io  harrcdcm  . 
«febe.inir  cium,  licct  nullam  lupponacobiigatio-      Scquiturfccundo,quod,fifiIia  viucn-  25 

tantfi  cx  nem  propriam  ,  fupponit  tamen  quaii  tcPacrcnupfcritnullacidcmdote  con-  Efiamtp 

offic:o  Iii  obligationcm,ita  v  t,c|uod  talitcrdcbc-  Hituta  a  P.urc  ,  codcm  Patre  dcfundto  ncturre. 

dic» .     ^yj^  ^  computctur  taoquam  acs  alicnum  tcncatur  ipfius  hxrcs  cidcm  congraam  docaie,  fi 

.AUxaiiderinl.kfiiian$im.t%.f.«iTrebel.,  dotcmconftitucrc,proutfcnriuiicJlMii- 

&  h.Lc  qu.ifi  obiig.itiotranfit  in  hccrc-  nes^An^clus  B(^ius de dote  c^.  n.iS. ,  M.:»- 

dcmpcr  tcxtumiii/.^««Ki  ji  mimre  ^.fin.tf.  ttca  detMtt.,&-anA^x9nMm.lib.  ll,tit.  ^^^' 

ie mkur.,  Taidia  in  l.  fifocer  in  princip.  xg. „.  i    cumin  patre noo obftandbti» 

mm»^.ff.foluc,matritno!i.  Rurlur,  cum_,  jiijs  auptij-i  vigucrit  i]ludoaittdoBenx.r 

hasres  abfolutc  raprxfcnut  pcdonam  hlia:  nuptxconilicucndi.  ■  '  ■> 
fui principaliseodem  ludicis officio,quo      Scquitur  tertio ,  quod,  (i  Patercon^ 

poteft  Patcr  compclli  ad  dotanda:Ti_.  gru.im  dotcm  filix"  conftitucrit,&:  ca_* 

potefl  ti^jtii  j  potcil  compclli,  61  h.cres  loannct  fucric  amilla  finc  culpa  eiufdem  filiae 

'^!'  ^  k-  '^"S'^"^  Bofsius  de  dotee.$ .  n«f».  14.  Tan-  falinii  ordiima  ad  cafumy in  quo  cafu 

'  dem,  quancumuis  titulodotis  non  pof-  faltcminordinc  adaliudmatrimoniura 

Ictpcu  lurc  adtionis ,  polTct  tamcn  octi  patercenerecur  rcdourc ,  adhuc  hseie» 

tanquam  legitima ,  &  prout  fucccdere  ipfiuseodeAinAo,tenerettirdocendD« 

dcbct  inlocumlcgitimx,  prout  doccnt  nuoconHituerc .^/.wf.'Vj/of.f/r.,rf  Soyiiitf 

MoUna  livijia  deprtmog.  hifp.  Itb.i.  c.  15.  (fem  locj:tt.,'PaHlusdcCafiroconf.io.na.j, 

matj6.y& ^o.t  MolinaTheologHs  difpj6i6.  liif,i.,'pitnuSivbif4add.lA^t4Ji.ii.  ■ 

num.e^.tom.^.dciufl.ySurdn!  dc  .v.imcnt .tit.  ff.folut.matrim. 
3.^.1.1^^.19.,  quiaproicgitiinadatur       In  vniucrfum  inomnibus  alijs  cafi- 

conditiu  cx  icg^^i.fcimHsl.omntmodoff. de  bus,  inqutbtndiftum fuit fupra, Patri» 

inoff. cefl.itr.t h[tj,.'tcrliniudeUgitimam.i.  &  Auumpatcrnum obligan  ad  dotan- 

tit.JL.q.^.  nnm.i.  das  filias,l"eu  nuptas,dicendum_cil eius, 

£x  eo  autem,quod  hscrcdcs  teneatur  fcu  corum  hxrcdcs  tenori  poft  ipfonuft 

abfohicc,&fimplicitcr  dotarc  filias  fui  obitum  candcm  dotare . 
24    principaiis,  fcquitur  ,  quod  tcncantur       Assektio  V.  In  cafibus  ,  in  quibuj 

H.vrc.fc5  cciameasdotareqiiantumuisdiuitcs,&  fratcf,matcr,  Auus,&Auiamaterna,  ^j^  -^^^ 

illoru  te-  habentcsaiiundc,  quopodintdotcmfi-  Patruus ,  &  Auunculus  t^nenturiiu  (ibu$  ,  m 

necurao»  bicongruatncollitucrc /?«/nw  fw/.ioo.  fubfidium  iuxta  ordinem  loocefBuum  qujbuj 

«um  fi  M'^'^-'  »  '''^^'itii^-^dctacit.yiT  ambigxon-  dotarc  fororcm  ,  filiam,iicptim  cx  filia ,  «ttnte- 

fintdiui-  iKnt.lib.\i.tu.i^.n.i6.iTeerns BarkBfaod  fobrinam&ctcncncur  ctiampoft ipio-  "«^i'* 

ces.       <f./.i.pi)^4.n.ii.tf. foter.nMtrimpif.,nain  rum  mortem  eorundem  hcredi»t  Ita 

onus  hircdisinccliu-iturcflc  illud  idcm  quoad  hicrcdcs  fracris .  Molfifms  '"^ JJSL 

quod  eratmpacrc,  qui  propccrca,ficuc  juetud.l^apol.vai  t. 6.1)4^.16.,  MenodB^t  numu 

tenebatnr  docare  fiham ,  quancumuis  de  prafumpt.Ub.^.  pr^efHmpc.  i  Sp.MoMff».  ^ 

diuiccm,  ita  ,  &  ulc  onus  m  haercdcm  ic;f. qu.:m  fv.^ , Fiujrms  dc  fubflit.  '/.531. 

cransCundit,  cum,vcfupcrius  allcreba-  n.ioi.,loatuies  .At^elHsBofstusdc  dotec^. 

mus,  bona  Patris  fint  illioneri  doimfi  im.i8., & fitf^.t  ^otd  haeredes  matris» 

fiUasaftixa,  6i  fcmpcrcum  illo  oncrc..»  &  aui  matcrni  Trrrut  Barbofa  ad  d.  l.  i, 

tranfcant  i  Ncque  obclsc  pofsunt  ea ,  part.i^.n.ixy.ff.folut.matrim.,K.otaKoman, 

4|ua£  aifcruntur  a  Tmgn^  de  fidtieom.  apnd  Seraphimmdecif.^i      f%,,  Moifcfius 

tit. X4. n»j66.,  & 68.  ncmpc ,quodj»Ccr  ad  co7fuct.7^apol.part.6.(ju^.n.  1 6.Quoad 

Viuen$  ceneatur  fillam  etiamdiuicem_>  hsrcdcs  patrui  ,  &  auunculi  loatmes 

dourc,  Jio:i  .lutcm  in  mortc,quia  patcr  Ungelus  Bofsius dedote  r .5 .  m.i8.  vbi ciuc 

<^^6|igl^ig<pporg<idc(tu»bo-  Mwiwi^MtolliriiH^^ 


Digltized  by  Google 


Dc  Dote  1.  PracDOfcXXX.  317 

'   Ratioin  vniuerrumexeodcducitur,  c.iQ.nu.9.,lMmes.yOigetusBofsiHs  p^rt.t'. 

quod  rupradicebamus,oempc>quod  cx  de effeS.m<ttrimw,c.  7.  de  aliment.  oblig. 

petlbn<  iHBredii  ooa  muietttr  obligatio  wma.  ^ox.,  &  im0.  4e  iate    .  imm.  55.» 

defun(fti,pcrtcxtura;n/.  r.i.  ex  hisjf.ie  &  feij^. 

vcrb.  obUiat.f6L  hxrcs,qua  taliscfti  ha-      Ciarcdcduciturcxii5,quaBdi^  fuiit 

bet  raprmeotare  omnia  iurai&  OflCfat  ia  pneoedeatibus  t  quod  fcilicet  haera- 

quibus  viucnsafficiebatur.  despatris  tcneantur  ciufdem  filias  ct 

DiiHcuitas  rolummodo  aliqua  poteft  bonis  hsercdicati&congrue  dotarc,cum 

cfletn  eo»  aa*  iidum  firater,  vel  patruut  bona  in  ipfum  tranreantcttmillooiiere, 

viucrct/oror,  velncptisfucritdLlucsha-  quodcifdcm  bonis  inha;ret  .ergoctiam 

bcns  quo  congruc  pofiiet  fc  ijpfam  doia-  Monaiknuro ,  quod  in  profcLU  bonis 

Si  ^mi-  re,&  eifdem  defunftis  Upia  fuerit  io  plait  ruccedit,ceiiebtcurfiliaseiurdcm 

r\A  viuen*  ^cd^tem,  tcncrcntur  eiuidem  fratris >  congroi  dotare ,  prout  exprers^  notant 

feu  patrui  hatfcdes  oonferre  eidem  fo-  fekmu  iu  c.  in  frufentiuu.  j.  defrubendis, 

rori ,  &  ncpci  congruam  docarc  ?  loan-  Surdut  de  aliment. tit. \ jfaf,mi. UtMurit- 

ncs  ^ngclus  Eoftitis  tra&jiedote  e.^  Jmml.fiu,g.itudcft, 
dr/rf<7.,aircrit,quod  fi  pacruus,vel  na-      Dlxf  natist&tmuefth 


27 


pAiiper, 


tibiis  illis 
(uratti- 
Sns ,  qui 
(enentur, 
cdet  di- 

*>«»«^9»  ter  inlUtuerit  in  hacrcdera  perfonani_, 
mortais  cxtrancam,pro  tcmporcproquoforor, 
vel  neptis  noniadigebat,quantumuts 

noti  ccnc 

pciaca  hxc  in  cgcftatcm  l  ipra  fuerit,n6 
curhxre*  ccncacurhacrcs  eafdcmdourc  ,  fi  adfic 
desilloru  alia  perfana  eifdcm  coniunOa  «  qtUB  in 
«Uanida.  dcfcaum  fratris,  feupatrui  tcncaiur 
gj»^  dowrc  hoc  idcm  affcrit,  fi  inflituc- 
^g^^  ncpcrfonamcomun&uiiiuercdero ,  fi 
aduntalix  perronzproximioreseifdem 
fQrori,&  ncpti.non,  mquam,proximio- 
res  rcfpectu  ciufdemfratris,  fcu  patrui, 
fodproaimiorcs  rcfpeiftu  pcrfonshs- 
redMinftituca;,  feu  ad  hxredttatcm  yo- 
cata; .  Racioncm  cxcodcducit,  quia_. 
cum  tunc  bona  dcfundti  translata  fuc- 


frofefsionfi 

nam,  ficll'cntc6ccptae,&  nata:  poftpro- 
fciOoacmjCunc  non  vidcretur  Moaaftc- 
rium  obligari  ad  dotemeirdemfiliabus 
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Secus,  ft 


proxi- 
nuoras. 


ficnatis,&  conceptisconfcrre,quando- 
auidemillabonaacquifiuic  pcr  profcf-  ogottC- 
fionem  patris  pleno  iurc  ,  oc  fmc  vllo  Siiini» 

oncrc  ,neconeripo<.!unt  fubijci  cx  f.iLto 
fubfcqucnticiufclciupatris,  qui,cx  quo 
dominium  plene  in Monallerium  tran» 
flulic  a  lc  abdicando,  nuUu  ius  amplius 
retinet  in  cifdcm  bonis ,  nec  poteft  am- 
pliuscidcm  bona  oneri  .ilicui  fubijccrc. 

DiBicultasfolununodoaUquapoceftv  >; 
efle  in eo,an,fi  fili«  efsenc alitindi  diui-'      -  } 


tcs,  &  habcrcnt,quocnngruamdotem_, 
pollcnt  (ibi  coaitituere,adhucMonane- 
ritfiaeoncreCnoncnim  pru  Uio  tcmpo-    rium,quod pleni  fuccdfic  m  bonis  pa 

readcracinipfo  onus  docjndi,  cumfo 
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ror,  &ibbrina  clkcdiuitcsjabfoiutcfa- 
fta fimc  illius, &  fic  non  ccnecur,  vc ha> 
res»  quia  bona  haercditatis  libera  fine^ 
onerc  ad  cum  deucnerunc ,  noniure-.» 
fanguinis,quia  vcl  cxtrancuscfl  ,  vcl  fi 
coniundlus ,  adfuuc  al^  comuni:,tiorcs« 
& fanguinc  proximiores ,  Probabilem , 
6c  tuum  arbitror  hanc  opinioncm,  fcd 
ncc  improbabilcmcrcdercni  icntcnciam 
a  II  c  rcncem  huiufmodi  hseredes  non  exi- 
mi  .iboncrecandcm  foroi  cm  ,  vcl  fobri- 
namdcfun^ti  docadi,  fiboiia  ha:rcdita- 
ctsadhuc  apud  ipfumpermancant^quia 
tunc  oblig^cio  perfeuerac  in  eifdcm^ 
bonis. 

AssBRTioVI.  Monaileriam«adqoQd 

ob  patris  profcirioncra  dcuencrunt  bo- 
Wwn.iid  napaicrna,tcnccurjLiutdcm  liliabuslc- 
giumiii ,  6c  nacuralibus  nacis,  fcu  con- 
ccpcis  ancc  profeilioncm,  &  etiam  illcgi- 
cimis,&  Ipurijs  aatecandemconcepcis 
congruas  doccs  conferre  B.inolus  m  l.fi 
quis  iliberis  f.  idem  refcriffit  ff.  dc  liber. 
agnofc.i  Taaarmitamisin  c.  tranfmiffa  n.  6. 
^i  fiLtf  ftnt  lcgit.ySurdus  dc  alttnciit.  tic.i . 
gnie  do-  q^9.ftrtotum,  Tafcbalis  dc  oatr.ootefi. 
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Contr.n- 
ria  fcnte- 
tl.l  non 

clkiropro 
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Moaifte' 


tris  (H> 

profrtno- 

nem  dc- 

ueneriit , 

tenetur 

iiliaseiuf* 

dmxcoK 


tns,  tcnerctur  cifdcm  congruam  dotcm  ^ 
cx  boiiis  haercdiutis  afiignarc  .  Ilatio  ^^"gj^ 
dubitandi  ex  eo  defumicur ,  quod  on-  •  eflmcdi. 
nespr«cicatiDD.inarsertioac  loquun-  uiim* 
tur  praxisi  in  tcrminis  filiarum  paupc- 
rura  ,  Sc  inopum  .  Niiulominus  attcn- 
tis  ij&,dc  quibus  in  p"»^*^nTj^iiipj(imwi 
fcilicec haercdes  patris teiieannvallP 
dcm  filiasquancumuisdiuites  congrui 
dotare  iuxu  quanciutem  patrimonijt 
&condicioQemperlbnarum,concluden- 
ccr  vidccur  cuinci ,  quod  ctiam  Mona- 
Acriuin  hscrcstcncaturad  calcm  docem 
filiabus  quancumuis  diuitibus  confere- 
dam  ,  non  enim  vidco  fpccialc  ius ,  ob 
quodexinucur  idemMooailcrium  a  u- 
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lionereinonltneadfiliataliuadftdi-  fikutM 

uites . 


AssfiRTio  VIL  Fifcus,ad  qucm  dcue- 
nerunt  bona  pacris  pubiicau  ob  dcli-  jJ^JJ*' 
£tum  ciufdcm, cenecur confi:rce  dotem  ^cliCtH 
filiabusciufdem,fiuedcli^um,obquod  qtiod  nu 
fueruntpubLicaUjOonfueritisff  maic-  iic  la:ix 
itatis,fiuelsfaemaieflacis  humacuc  ,  &  nmiciU- 
etiamdiuins.  luquoadprimampar-  ^"^'^!!!*" 

tem  Bdldus  in  l.fin.  n.^.  f .  de  dotispromif.,  ^ 


MerliHus4el^t.lib.3.fit.i.fa^uHmj6.t  Qoim^ 
't^teutiii$^mefetfmutn0Mk$***i9»^  dflcaie. 
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.  j. adB.iTetrus  Btrbofaadl.i.pjrt^.  quodpxna  dcbct  tcncrcfuosauthorcs, 

liJt^.faliii,nutrimon.Q}iOAd  recundam  pcr  tcxtum  in  l.faMimug.  defmis ,  tU 

•quando  confifcaca  Aint  ob  criineii  )mSm  coktHt  hn  dtbmufn  >  feeofldtaai  quod 

naieftatis  huraanjccontra  Rcbellum  de  (iirpohtunicll,quodanima,  quxpccca-  meniiu 

4jklUgat.  iiifl.partj.Mi/.^.q.A.n.j.,  Sanchex.  ucritjipla  morutur  c.fi  habcs  xp.^.j.A  eft  irta. 

'Ub.%Jmnuc.i6.n.t6J»^iie,ttA\\miar  «xun 4m canonicum,quoddilpMk^ ocMufc. 

riftasquosallegat /o^n«^«^f/wSo(J?i«  vt  nullus  odio  altcrius  praegrauetur 

fartA.dc  cffcH.matrim.cj.  n.  ^jp.CuHi-  c.mnitbetde  rc^nlis  inris  in6.,  &Oon- 

neoit.^diits  B^Juu  tit.  de  crimine  Ufm  tra  nitaralem  acquitatemf  ftcundunu 

MMeflatisn.i}^.,&intit.  de  bonor.pMi-  quamnonpoteft  cllepxna  ,  vbi  noii  eft 

(at.n.ff.,lMlius(^larnsinpraS.$.Ufdmaie-  dcliaumj  raarculinum  noncomprchc- 

'lUtit lt.  lOn  ^igat de  erimine  Ufiemaiefia-  dit  faemininum,  pcrtcxtum  ;ni^ 

tisUb.  5,  fif.  depsnis  qms  fillj  incurrunt,  nwd  ;f.  dc  tunfd.  omn.  InJ.,  Bmoiusini.  i. 

CifirMS  Talaus tom.  l .  troB.  ^..difp.^.  p.  l .  ff ,  dc  ucrb.fignif.,  laj,m.tnd.i.fi  quis ad quod 

Mji»|.quoad  tcrtium  ,  quandoiuerunt  num.i6. 

publicita  ob  crinien  hxreflt  #  fcu  Uefac       Ncque  obeffe portunt  vcrba  textusi» 

maicllatisdiuinaE  Tlotuscof.erimin.i}o.  d.l.<iuts  qMis§.  ad  filiasfani  C.  ad  lcft.  Iul. 

K.  S^rrancifcMs  Becius  conf.  i.,loa>mes  ic  jMc^ttfty^vbi  fic  Ifigicur  Mfiliis  flnc  f > 

te^naw  in  cUmeut.  "PafioriUis  ie  re  iudic,  nm  ,  fMcMr^  wmero  fnerint ,  faUidim^ 

Joames  VicoUmr  LneidarHs  it  illeiitim.  tMtimexhmismaternis,  fiMete/iata,fme 

Cleric.c.iif.n.iz.  inteflata  decefferit,  votumKs pemenire ,  vt  ejjpjji; 

RatiomriaiK  parcis  cxcodcducicur ,  habeant  mediocrem potius  filid  alimmmi,  n  turrn* 

quia  db  ddiftnni»  ratione  cuiut  per  fta-  ijH.tm  integrum  em^menttm,  ac  mmmlut'  cus  m  I. 

tutura  induciturconhrcacio  bonorum,.  rcdts ,  minor  emm  circa  eas  debet  effe  fen-  quis  <m 

ddiaqueatis,  no  priuantur eiutdcm  ii-  xentia,(fujspro infirmitate  fexMsmvmsm' l^^.™^. 

lij iKNrcbnc lcgitima  fibi  de iuie nacurf  fwrM ef}ecof^imns , ex quibus  verbisha-  ^jj^ijr 

deDita,pcr  tcxtum/w/.f«»jraf/o  inprinc.  bcs,quod  inordinc  ad  bona  pjtris de- •|jr*'''*^ 

jf .  de  bou.  damaator. ,  ergo,  ucc  filis  pri-  liaqueatu  ctiam  ^uc  pnuancur  iimoU' 

,  uaricenrendcfunccongruadote>ci]iii  dceridttnieifdemfoltunrefenMcnr  nl- 

Delidtt  hEEcin  fimili  hypothcficcdatlocolcgiti-  cidiain  bonis  maternis ,  vt  mcdiocrcn» 


^^"^^h^^  mx.Contirmatur,quia,licet  tircusaoa  habcant  aiimooiam  addita  ratione^» 
^t°cius"     propric> &  in  rigorc  hscres  delinque-   quia  pro  frag^ate ieiniininus  prasfu- 

Aintcoii-       nihilominusinbonisconfircuisha-    muntur  aufurac .  Non,  inquam,obcffc 


.^kasJiA,  bcturquaJlhxresybxrcfqueanamolus  poffunt,quia,vtbeaenotat/Mn»fi v^o- 

jwm  pri.  commanitcr  dicitur  »&  tcaecur  facisfa-  gelns  Bofsinspart.  i.  ile  efkSHm  matrim, 

'aac  fiuOS  cctc  crcditoribus  eius  ,  qui  dcliquit  c.-j.d^  alimcntor.obHg.n.^o.prope  fin.cx 

l^ftai»»  iterliimsde  legitma lib.}.tit.i.q.3.i.n.<i,„  co,quod  conccdatur  hiabus  habcre-» 

rertgmmsdeiMreJifcitib.$.tit.iji.jj^  £ilcidiam in hODis maternis ,  non  6ent  Interpn 

fcqq.,Fjrtnacius  inpraxicrimin.  tom.  l.f.  concluditur  ,  quod  ipfac  cxcludantur  a  trtiodrf 

x^.  n.jo.,  &  iii  cuudcm  fifcum  adunan-  iurc  docisia  boms  paiernis  quantumuis  «^coi  • 

tiir  omncsadiooes  a^us,  &  pai&uic ,  oonfiicati*»  potiffimum ,  11  aliund^  non 

&  omncs  obljgationcs  ciuilcs  ,  prouc  ]iabeant,quocongruc  pol{intdotari,& 

prster  mox  ciucos  DD.  do^cL  ioaanes  Jicec  cx  admiiUonc  la  talcidia  m  bonis 

Ui^grim ie0impmA.de  effcQ.  matrim.  c.  auteriijB  cu  parcicula  uxatiua  tamum, 

7^141 1  .^rgo  tanquam  hxrsc  dcliaque-  vidcantur  etiam  excludi  a  legicima  uu 

tis,  6c  rapndenuos  omnu  cius  iuca,  &  bonis  paterms»  non  tamen  videotur  cx- 

oncra  cencbitur  cx  bonis  conhfcacis  fi-  dudi  aconfccutione  dotis»  cum  fortior 

llabus  Ucliaqueatiscon^uasdotaopa-  vrgeacracio  suodoce ,  ac  pio  l^iciou» 

•iUcuere.  cumpropieroonumi>ublicumexniatri> 

"         Ratio  fccunda;  partis  cx  co  defumi-  monioprouenicns ,  tura  ob  pudicitiam 

cur,  quia  licct ,  pcr  tcxtum  <*    ^i*"  feruaflidam>  cumad  cuertendum  pcri- 

qnis  i.  fittj  vero  £.  ad  leg.  bd.  maieihms,  ctdttmmeieCficandi . 
?  3      hlij  parcntura  dciiqucniiuin  crimine^       Ratiotertis  partis  cx  co  dcfumltur, 

V^ih  °^  ixfie  maidiacis  pnueacur  quocunquc  quia  dc  iurc  cxuiii  ob  criracn  hxrcf» 

Dath"'"  bonore^  fttcceffiooe,  hcrediuce  ctiam-.  Patrisfilijortodoxi»noapriuancurhx^  iS 

fi  maiel     tcdamcnco  ,  quia  tamcn  lcx  ilia  cll  reditatc,  nccfuccdfioncpatrishxrccici,  Obh*»^ 

tuitispti'  odioU  odiO  urtduonali  (cum  pro  ddi-  quod per cexcum  in l. Manicheos ,  &  inl.  fim  p«- 

€toalttriuKalcertuninnoccncempiuiaCj  cognouimus  C.debareticis,&inaMth.idem  ^"^^^^^^ 


TOMinq,  proucnouuic  Rolandusconf.  P5.».1J.»<5'  cfl  de  '^eftorianitC.  de  eod.  tit.  dcfumpta  "^JL^"' 

«•^w.  ./f^.  vol.x.tlMlius  Clwrus  in  praB.i.  tafe  ex  §.generalem  OMtem  prouidentiamaMtb.,  jS^^^ 

'Sf^^*^imaicjlatts  n.  lo.,  quodquc  ell  cojura  lu-  vt  cum  de ac>pel.cognof.^TQ\sMlIuUMsCl»- 

^SS^  ii«HMjipuniiit|j|g^rjpnrmiii  riinfinm  mi  igimpiniwiM  S  f4iw<i^/Tiiiiitf  jff 
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»,^,MeMocbiMs  dewrbitrgrxeiu/S.  caf.^^.  iacelieftum^crg^  eciam  pro  filubus  de- 

j.  MT.  10.  iie*f.  e9miUtiiii*,M&Uimdekgit.  tnhenda  eftcongrua  dos  iuita  ftatanir 

?  ^.ji.  n.  i.,& licct  nonnulli  aflc-  &conditioncm&c. 

Ij^  runt  allc|jata  luracorrcftaeflcpcrcon-      Si  vcr6  fucrinc  bona  patcmacon&T- 

^  flicucioncffl  Pederid  II.  in  auth.  Caza-  cata  propcer  delidlum  Ixfm  maieftatit ;    .  . 

w^.rff  i<»r«/cM,nihilominus  pr9cit.Tti  lunc  Merlinus  dc  legit.  lih.    tit.i.  q.^o.  ^  . 

omoesDD.  adhuc  aiftruoc  allcgaca  iu-  nu.n.  aileric  pcr  Afcum conftttucndain  ^ll^ 

tainfuopleiio  Wgoce  icmancre ,  nccf(->  cfle  fiiiabus  doccm ,  (^uas  afcendac  ad  a^^^^  ' 

fe  corrcAa  pcr  prx&tam  conflicucionfi  triencem  totius  hit^rcdtcacis  nuliahabi  bon;i  Pa. 

Eedcrici .  buppoficoigicur,  quod  dc»  ca  filioruin  couuderacione.  Alij  vcro  ms  fiie» 

iurc  ciuiii  non  priucncur  hasredicate,  communiteralferunttalcmcoaftitucn- rjmr  con- 

nec  fucceinoac  Fatm  hsreuci  folum..  dam  drc,qualis  fit  coqgnia  habito  ref-  f^^^^^  ^ 

tali  pacna  ^fficiuntnrcx  difpoficione^  fsOta  ad  Cicultates  Patris  confifcatas  Sj^^J^ 

iuriscanonici  pcrtcxt&  ni  c.vergentisde  ad  decenti.im  pcrfonaruin  ,  &  ad  alias  jiK- 

lutreticis ;  per  ius  autem  canooicum-,  quaiicaccs ,  dc  i)uii>us  fupra  loaimetjtMf 

non  priuantur  filij  ortodoii  ob  h^refim  geUfsB^t  fart,  z.  ie  effeS.  muarim.  e.j. 

36     PatrisalimentB,aUKcirdcm  dcbcntur  dc  dimcnt.obligat.nu.^o.infinc,&  traS. 

nb  hsrer  fcx .  fiTcum ,  n  .pluribus  citatis  docet  ^  ^«'^  ^-5  •  "^- ^9-  quia  in  odiofis  odio 

riin  pacrit  lmmiet.As^idmMe!gm  fmtxM  egeS.  «m-  inationali  mafculinii  non  comprehen^ 

filtjdeiu^  trimon.cjp.T.num.Af^.  ,& traB.  df  dotc  ditfsraininum  ,& fic  cxcluflomafcuio- 

recanoni       ^  orcodox«  rum  non  cxtcnditur  adezdufioaem^- 

'  patris ha;read inteU^u  min.uLim,  vtfupra. 

I       cur.-ili--   doie ,  faltcm  ptout  luoBedit  kx»  ali-      Sitaadem  uicrinc  bona  patcrnacon- 

mentis.  mcniorum .  ^rcaca  propccr  dciidCum  Ixiac  maicfta- 

Difficulcasfolummocb  aliqiia  inco  tbdiumaByfettpropBeriutrefiffliCttm  ^■<^°<?^' 

vidccur  pofie  confiftcre ,  vt  cxplicetur  pcr  difpofiiionan  ittris  cajioaici  /n  cap. 

quauiam,&  quanca dos  confticui  debcat  vcrgetais  ie  bmeticis  eorum  filij  priucn- 

per  fifcumfihabus Patri5,cuiu:>bonaob  tur  hacrcdicate, & fucceflionc,  & folura  tena-i .-iT- 

dcliaum  fucruaccoofircaca?  luitatri-  cifdcmcoacedaaturaeoeflaria  alimen- ferens  do 

Si  bonx^  plicemquatitaiendeliai,obquodbona  ta,proutprobantDD.aIlcgatiproter-  te  debere 


m«  CMW  P*^**  funt  confifcata  ,  dirimcnda  eft  tia  partc  afTcrtionis.vidctur  etiarafilia- 

filntaab  pwt^cns  quacftio  ;  &.  quidcm ,  fi  liicrint  bus  dos  confttcucada  Iblummodd  ad  "iu-^''r«e 

ddi^m  confifcaca  obdeIiftum,quod  non  fit Ijfc  ratara  alimcnuMfl,  proutfupra  annue- 

J[uodnon  maicfhitis,  do«  per  fifcum  conftitucnda  bamus  ,  Quia  tamcn  in  hac  partc  ius  * 

ic  Ixtx  cA  congrua  iuxca  quancicaccm  patri-  canoaicum  incrimmc  Ixiae  maicftatis 

moaijAcondiuonemperibnarumfiiia-  diutnspropierluBrefimfidBmvidetnr 

bus  deiinquemis  AUntica  dctacit.,  &  ianouare  paenas  latas  pcrius  ciuUei» 

bwurblia  '""'"i*  f  «""^"^-  /»fr.ii.f/f.i8.  num.\j.,&  coiUra  dclinquences  criminc  l^ik  maie- 

buieiuf—  f^lH-*  ^'^^"^  "» ^■f'"-  "«'"■p.  (^od.  de  dotis  llacis  humana:  -  Ibi  -  Cnmenim  fecimdum 

dem  dos  fromif.,  Ripa  in  Lex  fa&o $.  exfaJSo  iMi.p.  ifgitimasfaaSiones  reis  l^tfa  maUfimis  b^- 

congnu  ff.diTmn.tCmiiJbaiLarMini.fiqiask  vaem^fetmmemrmmyfilijs  fMisvitafoltms' 

aCtentis    liber.  i.fi  qnis  cx  his  nitm.  16.  ff.  dc  lib.  modo  ex  mifrricordia  conferuata ;  quanti 

qualicati*  ^nof. ,  Tetms  Barbofa  adl.l. part.d^. n.84.  magis  qm  abcrrantes  in  fide  Domini  Deifi' 

ff.  ft^»t.  matrimo».  Ratio  eft,  quia  in  hy-  limn  lefum  Crifium  offendunt  k  caaiiemfir», 

pothcfi  talis  dc!i<fti  dc  bonis  pacris  dc-  quod  cH  Chriflus  f.ccleftaflica  dehent  diflri- 

finqucncis  conhicacis  dccrahcuda  cft  le  •  ^tonc  pracidif  &  boms  temporaitbus  /polia' 

fitima  profiUjseinfilem/)Uf  iuxta  pro-  ri  i  IdeMcuti  in  crimine  lasfas  Duicfta- 

abiliorcm  opinioncm  in  cafu  connfca-  cis  humana:,  quia  vcrfamur  in  odiofis 

cionis  bonorum  paccrnorum ,  fi  vnus ,  odio  irracionali,  di£tum  ell  ,quod  maf* 

vcl  duo  cancum  fucrinc  hlij,c(l  dimidia  culinum  ncm  romprchcndac  hBfflintnfit 

Jiatredicas ,  fi  vcr6  filij  fucrinc  plurcs ,  adc6que  quod  ob  crimcn  Pacris  non.^ 

tguam  duo  lcgicima  comprchcodic  coti  debcant  filix  fpoliari  congrua  docc  at- 

baercditatcm,&  nihii  hfco  applicacur,  tcncaquanticatc  patrimomj  pacris  dO' 

proUt doccnc ^lofa in l.i.verb^ffmtimtm  .iinquauis«^oaoditioneperfonarunu<» 

&l,  OM ratio  \,ft  pUeres  ff. de hoH. immuh  iA  modo  cttam  dicendum  eft , quod  tn 

for. ,  salicetM  in  l. deportatm  ff.  rod. ,  ,An-  criminc  hterefis  paterna:, cum  verfcmur 

.ieUsml,^lim4»ia  BmC,delm,pri^cript.,  cciapi  inodioiisodioirrarionatijmafcn- 

Teregnmu  ie  me fifei  i&.$.  tit.i.  n». 58.,  linttm  non  comprdKndat  tiMifflinnm, 

Fachineris  controuerf.  iuris  lib.^.  cap.  pj.,  adebquc  quod  licct  filij  priuentur  hx- 

U.»taS.om.part.i.rece»t.decif,j^p,nimjk,  rediutc,  &  icgicima,  non camco  filias 

2uod  probanc  per  c^tum  m  t,fmi»  C.  pcittentar  congrua  dOBB  i  ccwerua  in- 

rkMsfr^<rt{».^comauaiRriDD.  fiunnaacainpaittnttiprtBdsead  aii>> 

fflCOU 
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Prob.ibi. 
Itus  debet 
c/Tciuxu 
qualitace 
pa(ris,L\: 

tnoiuum. 
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Cimer.i 
Apollo— 

licijEccle 

iu ,  id 

qu  is  dc. 

uenrrint 

redditus 

Eccleli.1. 

itici  de- 

fuactite- 

ntncur 

dotare 

fili.u  ip. 

iiiu. 


Rattones 
pro.iffer- 
tione  . 


mcnta  ncceliaria  >  fcd  comparatiu^  ad 
quanticatein  patriinonij ,  6d  ad  condi- 
tioncm  ciurdcmfiliac,&  mariti&c.  Vn* 

miror  quomod6  loanncs  ^ngclus  Bof- 
fiHS  p^irt.t.  de  effetl.  matrimontj  cap.j.  c/c_» 
alimcnt,  obligat.  «««1.440.  i»  finey&  traH. 
de  dotc  c.^.mtm.dp.  loqucns  dc  crimine 
lzf£  maiclUiis  humanx  in  Pacrc  alk- 
rac  tilias  non  fpoliari  cx  Patris  ddidto 
congruadotc  iuxtaconditioncm  pcrfo- 
nx ,  &  quanciutis  taculcatum  patcrna- 
rum  adducta  rationc,quia  mafculinum 
non  comprchendic  f^mininum  ,  dum_, 
poHca  eadc/n  part.  1.  dc  effeS.  matrimotiij 
(.7.  WfW.47y. ,  cr  traH.de  doted.cap.^, 
mm.y^.  ioqucn»  dc  criminc  hxrcds  pa- 
tcrnxalfcnt,  quod  tilix  dcbcatur  fo- 
lumtnodo  dos  ad  ratam  aliincntorum 
ncccl]ariorum,arguitcnim  abalimcntis 
ad  docc,  &  idco  dotcm  dcbcri,quta  dc- 
bcnturalimcnta  ,  &  quia  dos  lucccdic 
loco  alimcntoriii.  l"atcorquidcm,quod 
crimcn  Ixfx  maicdatis  diuinx  attento 
tcrmiiio,adqucm  rcfcrtur,  fit  grauius 
criminc  Ixfa;  maicftatis  hununx,  non 
tamcn  cx  hoc  fcquitur,  quod  pxnx  fmt 
cztcndcndx  vitra pcrlonas,  ad quas cx- 
tcnditur  ius  ciuilc,cum  ius  canonicum 
in  criminc  Ixfx  maicltatis  diuinx  fo- 
lum  iniungac  pxnas,qux  periusciuilc 
crant  iniuiKflx  incritninc  Ixfxmaicda- 
tis  humanx  ,  ncc  vlccriorcm  facit  cx- 
tcnlioncm , 

AssBRTio  Vill.  Camcra Apoftolica, 
£cclcfia,feualius  quicunquc,  ad  quos, 
vclpcripolmra,  vel  pcr  dcuolutioncm, 
vcl  alio  modo  dcucncruntrcdditus,fcu 
fru^tus  Eccldialticorum  bonorum  bc^ 
ncticiarij  dcfunfti  tcncturdotare  filias, 
iiuc  lcgitimas,riuc  illcgitimas  bcncticia- 
rij  dctundi,quibus  iplc  viuensnonpro- 
uiditdccongiua  dotc^finonadlintalia 
bona  libcra,  icu  patrunonialia  ciufdcm 
dcfundi  SoprjHus  ttt  append.ad  tiUiutiion 
trjti.^}.c.^.mfm.}6.,  ^Augnjlinus  Barbofa 
de  iur.  vniuerf.Eccl.  part.  l.  itb.J.c.n.  , 
TruUench.  in  'Decal. part.i. lib.yj:.i  jdub .6. 
num.  1  o. ,  loannes  ^Angelus  Bofjius  traif,  de 
dote  C.5.  HMM.  77. 

Ratia  cx  codcducitur,quia  cumPa- 
tcr  bcncQciarius  non  habens  aliundc 
bona  libcra,fcu  patrimonialia  tencatur 
cx  truthbas,  icu  rcddicibus  bcncticij 
tiliabus  doccs  congruas  contlituere.^  , 
quandoaliundcnoahabent,illi  f ru(ft  us, 
ieurcddiiub,qui  vdpcr  fpoUum  dcuc- 
aiunc  in  Camcram  Apoitolicam  ,  vcl 
pcr  deuolucioncm  in  Ecclcfiam ,  cuius 
crat  bcacticiai  ius ,  tranfcunt  cura  iUo 
oncre,  quoatiicicbantur,quandoPatcr 
crat  viucns,crgoCamcra  Apo(lolica,feu 
Ecclclla  tcncbitur  cx  lUt;»  tiuabus  bcuc- 


Solucto- 
nesinAi. 
ttjroppo. 


ficiarij  dcfunfti  congruas  dotcs  confli- 
tucrc.Contirmacur,  quia  Camcra  Apo- 
ftolica,li:u  Eccldia,  qux  fuccellic  in  iilis 
rcdditibus  a  bcnehciario  defunclo  rcli- 
£tis  cciiccur  dcbita  ,  qu;  iilc  viucns  con- 
traxit,  pcrfolucrc  ,  prout  dc  communi 
tdlatur  loannes  .Ahgeius  Boffxus  de  dote  d. 
C.5 .num.-jy. ,  &  docct  liauarrus  de  reddit. 
q.i.  monit.  51.  num.^.  ,&  (}.x.  momtj.6. 
MHm.4.,crgoctiamtcacbitur  fiiiabus  be- 
neficiarij  dcfunifci  ex  illis  rcdditibus 
congruas  doccs  conilitucrc  ,  cumonus 
dotandi  filias  connumcrctur  intcr  dcbi- 
ueiufdcm  parcntis . 

Ncquc  obdlc  poteft,ria(Tcratur,quod 
Camcra  Apollolica  cx  fruftibus  bencfi- 
cij  ad  le  per  fpolium  dcuolutis  poi\  mor- 
tcin  bcncficiarij  non  tencatur  fiJi;sctiani 
lcgitimis  iplius  Ibluere  lcgittmam  por-  fiji".' 
tioiicm,  ergo  nec  filiabus ,  quancumuis 
lcgicimis  tcncbicur  congruas  dotcs  cro- 
garc,  Non,inquain,obcHc  potdt,quia 
111  hac  hypochcti  rcddicuum  EccldiaHi- 
coi  uindiucria  dl  raciodc  Jcgicima,  ac 
dc  docc,  quandoquidcmlcgitimanori.j 
dcbccur  ei,qui  nequic  fucccdcrc  abincc- 
lla CO.Wf r/;H«i  dc  legit.  Itb.i.tit.i.  ^.i.nu. 
2..,liota  Homanadtcif.^69.  tiHm.ip.partj^. 
rcccnt. :  rilij  auccm  bcneticiarij  in  ordi- 
nc  ad  rcdditus  bcncfici;,quod  fubijcicur 
fpolio,  quiquc  ipib  lurc  dcuoluuncur 
ad  Eccldiam,non  polfunc  ab  incdhco 
fucccdcrc;alimcnca  auccm,&  doccsdc- 
bcncur  abintdlatocildcratiii;s,&  filia- 
bus  cx  frudibus  benchcij  ,  quinimmo 
ctiam  inuito  ipio  bcacdciano,  adco- 
quc  6cc. 

P  R  iE  N  O  T  I  O  XXXI. 
Decaufa  ctEcicotisdotis  voluntaria.' 

Quidveniat  nmine  caufavoluntari4 ({uomI 

rem  prxjcntem .  i. 
Extraneus,  <jui  non  tenetur  dotare,nec  etiam 

in fulffidium  ,fi  fiipuiatus  fuerit  in  crrtum 

cafum  dotem  fibi  refiitiu  in  cafu  emipo 

cenfetur  dotem  donafie .  1. 
fluid  feiuiendum  fit ,  fi  Tater  fiipuUtus  ftt 

dotem  incerto  cafu  fibi  reddi  nonin 

alto .  5. 

Sententia  afferens  in  cafit  omifio  i  Tatrenon 

cenferi  donatam,fed  efie  commuaem  Ta- 

tri,&  filiM.  4. 
Sententia  afferens  iu  cafu  omifio  cen/eri  di- 

natam  .  y. 
Trdfertur  prima  fententia .  6. 
Extraaeus ,  ^ui  fit  debitor  mulieris ,  vbi 

aliter  non  appareat ,  prafumitwr  cmu- 

lifk  amm  donandi .  j. 

Si 
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SiqHmtitdtmfiifraiebitHm tmttltNtttih  cuado,  an ,  (i citraneusiion  coniun^^us 

fetur  exceffimidonare. 8.  fan^inc  cum  fzmina,  quam  dot.u,  lit 

Si  contmQut fangme,  fmf$t debitor^cmtit-  debitor eiufdein  fxminae,  vel  bonoi  um 

lerit  f  cenfetMr.tmm^  mm  etmfe»"  iUiiu  adminiftrator  iatelligatur  doiem 

]i                     fmii .  9.  eidandonare.Tertio^nextrancus,qui 

(                   A  txtramu  fuerit  adminisirator  bonorwtu  dotcm dedit ,  vel  promifitpro  muliere^ 

'  .  miduritceifctir  emuiiliffe  exbtmisiHifi-  lubeateMcremdiuitai^fdaUumobli- 

immHlieris.iOi   '  gatum  iDain  docare ,  tntdl^tur  illam 

Siextraneus  adminifiratorbomun'  jriiHc-  dedific,  vel  promifiife  .iniuio  donandlf  *  ' 

rit  dttem  caatido9i^  fiifr*  fatrimaium  an  vec6 lepctcndt.  Qiurt6 ,  an,  Fatcr 

ti^filmaMid  fn^miiim ,  11.  dotempromiTcritfilicQceicraneiisde  . 

StUtHtia  diflii^mia  irttrr  c.xtraneum  do-  failofoluerit,  intclligatur  hicdonaffc, 

.  ■  tmitem,  &:jf^^midmes  ex  linea  mater-  an  vcr6aauaorepetendifoluiflie,6c  alia 

.  mt,  lu     '  V   -y  finilia. 

SHmfneritextrimeusjfiiteitfcendenstxlinea  Assertio  I.  Sicxtraneus,  vel  alius  j 

maternafJicoatMiitfuprapatrimcaiuiii  quiiibct,  quancumuiscooiunAus ,  qui  Cxtm^ 

ignoranter  ,  mlUtk  qmmw^imt  ^  non  teoetur dotare ,  nec  etiam  in  fubfi-  iMt^  qqi 

'J^                     nuUa.  15.  diiim,cumexillat  Paicr,quitencture»  ii6  «n»-. 

'*                  Si  fcienter  cenfetur  exceffmn  de  fuo  contu-  oilicio,dotem  conftituerit  facminae  ,& 

^                     Ufk,  14.  ftipulatittfuerit  inartumcafum,  & 

Siextraneuscmitiderit,feiifrm»iferit  d»-  determinatum dotem  fibi  refticui»  tn 

J                      ifiii  f^mina  babenti  Tatrem  ,  fen  afeen-  cafu  omilToccnlctur dotem ,  &  eius  ac-  ,-^„0  ^x- 

.   dentcmdiuitctn  prafimitKr  liberidouaf-  tioncm  txminas  fic  dout;  donalle^  .  f,t<<otem 

^                     fi^i^mniferitTatre  dtfemtfvelre-  TetrusBarbafaadl.ftcmdotmviim,n.t  fibirctU. 

'                       twmrr.  I^.  &  i^.ff.folHt.matrim.,rrancifeiis>fieiimu  taiem* 

*                       Vatre  abfcntc  intcnigerem  VtHlurtgHt  dcvitit  uupt.  q.'^^..  num.i\.,&  14. ,  loan-  JH"™^ 

rniotim»  eiufdem.  1 6.  aes Ui^cius  Boftius  tratijde dotee.z ja.iA^,  - 

SiTmtrprmn^tdmmfrtftlUi^Mh  Bx^sicoUigicurciteitu  «1  ^.M  * 

decxtrjiwusdotem  fic  a  Tatre  promiflain  cumdoteminprincip.  ff.folut.matrimon.Si 

foiuerit  ftne  vila  expreffione  probabiie^  cuni  dotemdaret  Tater ,  vel  extraneus  pro  luraqoi- 

etiam  ifi,  qmi  mntnlerit  miim»  itmm'  muliere  in  vniimeafumpepigit,vel  in  Hmr- 

I                        ii  .  ij.  tium,  vel  in mortem dicendum  efi inemnc^  ^^in 

timita  in  cafu,quo  Tater  eertamfrmniferit,  fum ,  in  qnm  non  pepigit^ffe  nuUieri  aSia-  ^ 

&  extraneus  w  ifa  fUHt^mt  ttntnk'  ttrM^quod  eciom  da^  videtur deduci  ex 

>                         .  18,  tcxtuinl.tmiea§MceiitCJertivxtryiB,, 

vbi,n  cxtraneus  cxpreni  non  fuerit  ftl' 

NOmine  caufa:  cfficicntis  volunurif  pulatus  dotcm  fibi  rcddi,dos  plcno  iare, 

eam  non  i61umincidugimus,qusB  &eius  a^pacquiritur  muliccidoutiej 

-     nuliopnentftentedebitoneciiacuraliy  &Ucecraynumcarufflftipulatusfiierie 

j      nec  politiuo  cx  prxcifo  propria:  volun-  dotcm  fibi  rcddi ,  quia  taracn  in  alio 

utisarbitrio  dotcm  fccmiua;  extraneas  caiu  non  c(t.ltjpuiatus,in  illo  nonpra^ 

minecau  confticuitrflkl eiiamcam , qu; quoquo  fumitur aliquodius fibi rdcruaflc,  nec 

volun- niodo  tcncrctur  in  iubfidiunr,  dum-.  iura  inducunt  taciura  ftipulationem^. 

carix.     doicmconlutujt  non  vrgente  necefl&ta-  pi:oipfo,redpotiuspromulicrc,quinini- 

teobdefeftiimciuMiaiex officiodotare  mocieo/iuodin vnocafu pepigcrit,& 

principaiitcr  tenccur,  fed  ex  proprias  non  in  aliopraBfumitiuinnocaliocaru 

voluntacis  clcajonc  exiftcntc  eo ,  qui  liberi  cefliHc . 

pnncjpalitcr  ubljgatur  ad  dotandum^  £xeoaucom,  quoddixerimus,qQod  . 

Vtadc  ucelUgicur  docare  canquam  ez-  extraoeus  fic  ftipulans  in  vnocafu  cen-  q  ^ 

traneus ,  non  unquam  coniunftus  vr*  featur  in cafu  omiAo  liberi  donafie ,  6c  ti^ndum 

gencc  aliquo  iure  coniundtionis .  ccflifse  fiaeminaB  doutza^ionem  dotis,  nt,  ii  P»- 

Dehaccauia  volunuru plura in pre-  oricur  obiter  bic  racio  dubitandi ,  aa->  ter  in  cm 

cedentibusattigimun  ^dumdedoiead*  idemcenfendumfit,  fiFaterdotansfti- to  cafu 

ucnticia,  qux  proptcrca  ibi  funt  reco-  pulatus  fit  in  vno  cafu  dotem  fibi  rcfii-  ^^f^f*"^ 

lenda. £a,quscurrcaucalamo iuccxa-  cui  alio cafu  aoncxprciso,  fed  omiiso .  ^^'^^ 

minabinniSyerunt,  primo,  an*fi  eitta-  Lati  de  hac  dt(Bcaltate  JmaHiet./i»geius  ^^^uj  ^  sc 

Refenin*  i»cus ,  feu  ahus ,  qui  tenctur  untumin  Bt^us  traH.de  dotec.j.num.i^S.  vfquead  non  iii^ 

tur  arti-  fubiidiumdotanscxUbcrute,cum  exi-  151,  •  vbi  dupUcem  refertfcqtcntjanw  «iio. 

culi  ex.1-  fut Paterpotens,  qui  tenetur cx  oAtcio>  alceramalserentcm  incafuai^treoiiiif^ 

ninandi  ftipuletur  jn  ccrtura  cafum  fibj  dotem  fo,  in  qua  fciUcet  ftjpulatus  non  cft,  ac- 

MiSl!''  rdtitui,incaiuomiilocenlicatur  docem,  tioncm  docunoo  iuteliigi  donacami 

do»  afHiinMH  dooaife  jnulieri .  Se-  ,  FiBefilia^ftdlbuncre  coffluocm  Fa* 
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tri,&  filia:  pcr  textuiit  l.x.§.quodft  Tatris 
^      ^.faliit,  matrint.  Ratio  huius  opinionis 
Sentctia      co  potiifimura  fundatur ,  quia  [Kt  il- 
«dcrens  mpulationcoi ,  quod  dos  rcflitua- 

in  cafu  tur  in  ccrto,  &  dctcrminato  cafu  noo- 
omilTo  i  bcni  infertur,quod  inalljs  cafibus  non 
P.itrc  no  cxprciiis  patcr  donauerit,  fcd  rem  rcli- 
dor£  do  in  fuo  ftatu  fccundum  difpofitio- 

natam  "  nemiuriscommunis  m /.t/nffj  §.  aff^rf/f 
fed  ed^L,  C.dc  rcfvxor.aS.  fecundum  quam,  vbi 
commu-  patcrdotauit  filiam  fincalia  cxprclTio- 
ncm  P.-i-  ncaftiorcmanctcomunispatrij&filix, 
tri,&fi-  viidcpcr  illam ftipulatioticm  voluitfo- 
"*  •       lummodo,  quod  in  illo  calu  aitio  dotis 
fibi  folicompetcret,in  rcliquis  non  cgrc- 
Rationes  dcrctur  a  ftatu,  in  quo  cft  dos  a  patre^» 
pro  hac    conftituu  finc  vlla  ftipulatioiic,  fccun» 
opinione.  dura  quein  aftiocftcommunis  vtrique, 
atquc  hanc  fcntcntiam  luftinentC/d^j»/! 
d.  l.ft  cum  dotem  in  princip.  vcrb.  mttlieri 
ad  fiH.  f.  folitt.  matrim. ,  Francifcus  Molin. 
deritHrsHpt.q.^t^.n,  14.,  Vetrus  Barhofaad 
d.l.fi  cnm  dotem  in  princip.n,  1 8./«  fin.ff'.  fo- 
Itit.  matrim.  Qucxl,  fi  opponatur  tcxtus 
ind.lfi  cumdotem,\bi  xquc  eft  fcrmo  dc 
Patrc,acdc cxtrancodotantc.  Ibi-5/ 
Sokitia-  cHmdotem  daret  'P.ucr,-vel  ey  trjnens  pro 

nei.irgti  ^niiitcrc  iiiviiioncjfNm  prp/sic^  /r  ,&  fubdi- 
mcntoru  ^  ,  '  .  . 

contra^    tur,  quod  in  calu,quo  non  pcpigit,tota 

e«adciD .  ^*-'^'^     nuilicris ftatiinrclp6dct,quod 

cum  ficdiucrfaratioin  patrc  ,  &  in  cx- 

tranco  ci  iuris  pvincipi/s,  non  fit  mi- 

ruin,  quod  in  eadcm  difpofitioiic  ,  in 

qua  conjunguntur  diucriU;  pcrfona:, 

ncmpL-  p.ucr,&  cxtraneus,  diucrfa  in- 

ducatur  intcrprctatio  rclatiue  ad  alia 

iura ,  quo:  diucrfimodc  difponunt ,  & 

hoc  iurc  mcrito  ,Tie  inducatur  iuriura 

contrarietaj. ;  C;uai  iguur  in  tcxtu  in  d. 

l.vnica  ^.accedit .(^ .dc  yet  vxor .a^toncydi- 

catur, quud  quando  dos  cftconftituta 

ab  c.str.inco  linc  cxprcfia  ftipulationc 

tota  adtio  fit  mulieris  ,quaiido  vcro  cft 

conftituca  a  pacrcfit  coinmunis  patri,6<: 

filiar^pcrcoufcquens  dcbct  aticri ,  quod 

quando  cxtrancus  ftipulatus  eft  in  vno 

cafu  dotem  fibi  rcddi,&noninalio,  in- 

telligatur  in  cafu  non  cxprcfto  doualic, 

&c  fic  in  co  actioncm  cotalitcr  acquiri 

mulieri,quia  fccuiidum  iuscommuiic , 

vbi  non  ell  ftipulatio,rcfpe<flu  cxtranci, 

aclio  eft  mulieris ,  quando  vcropatcr 

Uipulatuseft  in  vnountumcafudoicm 

fibi  rcddi,&  non  in  alio,  intclligatur  in 

cafunoncxprcftonon  donafte,  &  a£lio- 

ncm  rcmancrc  comrauncm,quia  fccun- 

dum  ius  communc  Patrc  non  itipulan- 

te  adtio  rcmanct  comraunis  cidcin  pa- 

tri  ,&filix . 

Altcra  opinio  cft  quafi  cxtrcrai  op- 

pofita  alfcrens,qu(xl  patrc  pacifccntc  in 

vno  tantura  cafu  fibidocem  rcddiA  no 


inalijsjincafibusnon  expKlGs  {atelH- 

gitur  f.iiUdonatio,  &  pcr  confequens  j 
tota  aftio  acquifita  filia: ;  atquc  hanc  Sententu 
opinioncra  amplcdluntur  (jlofa  in  d.  l.fi  afTertnj 
cnm  dotemvcrb .muiieri in  fin.  f.  foiitt.ma-  in  afu 
trimon.  &  ibi  Bartolusnu.}.,&  6.,I'lolinus  omiffo 
deritu  nupt.tj.  54.  nu.  ip.  infine,Tiraiptel.  C"^"' 
lib.i.derctraa.j.zo.glof.vnicanum.ii.,  «'«"'•^ 
Mangillius  dc  imput.  q. 1 8,  nM.19.qui  om- 
ncs  raoncntur  tum  «  diita  l.  fi  cum  do- 
temff.folut.  matrimon. ,  vbi  paritbrmitcr 
difponiturdcpatrc,&  dccxtranco,tum 
cx  co,  quod  fauorcdotis  lata  facicnda_. 
fit  inierprciatio,&:  licetdicatur,  quod 
cafuoraifsus  rcgularitir  debcai  haberi 
pro  oraifso ,  &  rcinancat  in  difpofitionc 
luris  communis,  per  tcxtum  in  l.ft  extra- 


   ^    ^  Ratione 

neiis  de  condid.  cnuf.  dat.  l.tommodiffimi  ^ 
ff.dc  liber. ,  &  poflh. ,  afscrunt  tamcn.,, 
quod  Ipccialifauorc  dotiscafusillenon 
habeaturpro  omifso,  fcd  intclligatur 
coinprchenfus  inprxfumpta  voluntatc 
patris,qui,cxquoftipu]atus  cft  in  vno 
caludotcm  fibi  rcddi,intclligitur  taciti 
inalijs  cafibus  non  cxprcllisrcnuntiairc 
cuicunqucfuo  iuri . 

Quid  iam  in  hac  hypothefi  conclud^- 
dum ?  Potiora  arbitror iura  prioris  opi-  ^ 
nionis ;  vndc  ad  argumenta ,  quae  pro  r.  ? 
pofteriori  affcruntur  nunc  refpondcn-  ^^Z** 
dum,&quoad  primumiampatctcxdi-  ^tw?! 
ctis  quiddiccndimi;  Adfccunduin  di- 
CO,quod  vbi  cft  iuris  difpofitio  cxprcffa 
non  facicnda  fit  intcrpretatio  fauorej 
dotis,  ncc  fa uor  dotis  poteft  vrgcrccon- 
tradilpofitionemiuris ;  Cum  igiturin_i 
iurc  cautum  fic,  quod  vbi  patcr  noa.* 
fucrit  cxprelic  ftipulacus,adtio dotis  in- 
tclligaiurcomraunis  patri,  &  filia;,per 
conlcqucns  cuin  in  cafu  oniillo  iiuii  fit 
ftipulatio ,  in  codcm  dcbct  actio  rcnia- 
nerccommunis ,  nccalitcr  pixfumcn- 
dus  cll  patcr  volui)ic,cuminnoncxprcf- 
fis  ccnicndus  fit  fc  coaformallc  dilpofi- 
lioni  iuriscommunis , 

AssERTioIl.  Sicxtrancus,  quifitdc- 
bitor  mulicris  exaliacaufa,dotemcon-  j 
tulcrit,  vcl  promilcrit-  pro  cadcm  mu-  £jttnJ 
licrcfinccxprcllionc,ancontulcrit  ,vcl  neus.qui 
promifcrit  animo  donandi,an  vcroani-  lit  debi- 
ino  corapcnfandi,probabiliuspr«fumi-  cornuite 
tur,quod  c6tulcrit,&  promiferit  animo  ^J^  P'*' 
corapcnfandi,  feu  fclibcrandia  debito. 
Bartoius  in  l,  vxorem  §.  pater  naturaiis  ad  ^mimo 
fin.ff.de  lcgat.^.fMantica  detacit.  & am-  competi- 
bi9i.conucm.lib.i^.tit.\$.nu.iz.,  &  feqq.,  fandi. 
^ugujlinus  BarbofacolicU.  ad  l.vttic.f.acce- 
ditn.^^.  C.dereivxor.aS.yVetrus  Barbo- 
faad  l.i.partjf..n.^8.ff'.fotut.  matrim.,Ca- 
millus  BoreUus  infnmma  decif.  lib.^.pr^j^. 
n.70.,77.»  &  78.,  Menochius  de  arbitrjctif. 
88^K.4j/  Arbitror  mcplura  >  dc  hocac- 

ligil&c 
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xtgi&t  ifl  pran:cdcntibus,vndi  breuibus 
me  expediam ;  Hoc  vnum  moncoaircr- 
tioncm  procedere,  fiue  extrancus,  qui 
oooculit  »reu  promifit  dotemyfuerit  de> 
bicorin  fpecie ,  &  contulerit  in  quanti- 
tate,fiuc  fucritdcbitor  iiiquanciui;c,&: 
coatulem  in  iimiii  quanticatc  ,  vcl  in 
^ecwyVt  feiidnntoiiiiies  prxallcgaii 

Racio  invDiuejfumexco  dcducitury 
quia  quado  aliqua  folutio  poccft  eflcex 
diq>licijliotiuo ,  &caur.i,in  dubio  prx- 
fumi  debet  fadU  in  duriorcm  caufam « 
per  cextum  in  l.  ft  amiotm  $.  ft  paterf, 
folut.mjtrimon., Bartolus  in  l.tritic»mn.j^. 
ff.  de  verbor.obiig.  vndejii  £acta  fic  per  dc- 
bicorem,  in  dubio  poBfainitur  h(\x  tt 
caufa  debiti>&animo  compenfandijncc 
aliquiddaripraeiumcndum  cA  cx  cau- 
Ci  voiuotaria^quando  praxelfic  nccef 
Ut'aU,vlt,  CjU  aiime»t,fifi.Pr^^Mt.  Ne- 
qiieobefle  poteft  textml*  dJ.vnieaS.  m- 
cedttC.de  retvxor.aSionc  y  vbi  cxprcfs^ 
«kfioicury  quodjquaiidocxcxaaeus  non 
AtpuUitnsen  ilottflilifMfeddi^teiiiga- 
turdonaifc,  &COCaaAio  aquifitamu- 
lieri  ^  Non,inquam,  obcfle  potcilj  quia 
iUe  cexcus  procedit,quaiMli»  eunaeiii 
omnino  libci  ahcer  dotat ,  ncc  vlla  po- 
teft  eflie  prsiumpao,  quod  iiocpra;uet 
cs  cauCi  iieceflari3*cuo4iuila  praecdse- 
rit,  tunc  cteniin,0  non  fticnt  ftipulatus» 
jnceitigicurdonarej  qoaiiilovero  pne- 
ccilic  caufa  ncccfsaru ,  ipia  cau(a  incer- 
pciUt  pro  ioiuciooe  ,  6l  prxikmpuue 
declaratmciuenifoliientit,  vndbnon.* 
fiiic  ncccfsaria  flipulacio. 

Nec  aiiquul  aczoiif  videcur  £ace- 
Hberc»  quodiplibficdebiiDrfpecici,&c6- 
tulcritquantiutcm,  veli  contra  fitdc- 
biCorquanCitatis,&  conculcnc  fpccicm, 
cum  vnufD  proalioinuicocrcdicorc  ne- 
qucatfolui ;  Non,  inquam,aliquid  fn- 
celcic,  quandoquidcm,cx  quomaritusy 
cui  daca,  vcl  promilsa  cfi  quantitas,  vcl 
|becieiy&ca(icm£emioa  credicrix  con- 
(enfum  pnBbaerunc,  &  aoccptarunc,vel 
fpccicinjvcl  quancitatc,um  fuif.cicncer 
dcbito  cidcffl  incelligKur  faus^^um, 
cum  ^qucaooedenceyolantatecrediio- 
rispoiic  roiui,vcl  pcr  fpccic^quiualen- 
cis  valorisyvei  per  limilan  quanucacem. 

Hoc  tamefi  vmun  hic  aduertendum 
cft,quiKl,(i  extrancus  debicormaiorem 
quanuuccm  contuicnt  >  vcipromiieric 
prodoce » quam  importec  ipniit  dcbitu, 
tunc  cxccllum  iilum  fupra  quantitaci 


locum  quoad  illum  cxccfTum  textus  m 
d.  l.vnica  §.  accedit  Cod.  de  rei  vxor.  ad., 
vbi  cxtraneus ,  (1  non  ftipuleturdoBeB' 
iibi  reddi ,  intclligicur  donare .  { 
■  Ex  eo  autcm  ,  quod  dixcrimus  in_* 
afTcrtionc ,//  extraneus,qHi  fttdebitw&c. 
oritur  ratto  dubitandiyaiiffiooaiunftus 
fanguine,qui  litdcbitorerafllemfsnni- 
n£e  cxalia  caufa,quiqiic  cxpropriorau- 
ncrc  non  tcueatur  dotarc,  dotem  illam 
promiferit,  aut  conculerit,  tncelltgacur 
cttam  contulifTc  animo  compenfand;,& 
ic  liberandi  a  dcbito,  an  vcro  aniinodo- 
nandi .  Racio  dubiundi  cx  co  fpeciaii-. 
tcr  dcfumitur,quia,cumfitfanguinej 
eoniunduscum  f£iniru,proqua  docem 
oonfierCtvel  proinittit,pnBfumi  potcfl , 
quod  ex  propcnlionc  fanguinis,&affiE;- 
dtionc  erga  camdcra  fiaeminam  promi- 
feric,  &conculcrit  animo  iibcrali .  Ni- 
hiloinious  adliuc  ia  iiac  iiypotlicii  pr{- 
futnendum  eft  ,quod  oonnilcrit  iu  do- 
riorcincauraai  fanandi  fcilicctdcbitii, 
adeoque  anuno  compcoiandi»  cum  mi- 
licent  edam  rationes  pro  aflcrtione  ad- 
dufta:;  ncc  illafangumisconiuiia:io  cft 
ulis ,  vc  coilac  prxlumpuonem  luris  « 
quod  ibhicioincelUgaturindttbiofeifta 
pro  caufa  nccelTaria . 

AssaRTio  111. 5i  cxcrancus,  autalius 

3uilibcc  coniundus  ,  aui  non  tenetur 
oure ,  fuerit  admiriiuraior  lioaorum 
mulieris,  &  pro  eadocemproiinferit,vcl 
coatulerit,  (inc  cxpreilione,an  id  prJE- 
iliterit  aoimo  dooandi  cx  luo ,  an  ver6 
confereodi  ex  :faoais  mulieri»»  qu«  ad- 
roinillrat,prcefumcndum  cil,quodpro- 
miiicriCv&contuleric  ex  bonis  ciuldem 
laxiMf^xidHs  inl.vb.wm.t%.  Ctd. 

dotis promif.tBddus^NouFUus  dr  dote  part. 
6.  prtuU.  5.  nMM.  4. ,  Stepitams  CratioHtts 
difcept.  for.  e.j6p.  mm.  74. ,  MgKtka  dit^ 
tacit.&ambig.  coment.  lib.ij.  tit,lj,m. 
i^.&tit.ip.  mm.sp. , &  feq. 

Ratiocx  co  dcducitur  ,  quiacxco» 
quod  excrancus  j  vd  alius  quicuiiqiie,^ 
ooniunftui,  qui  non  tenecur  dotare » fic 
adminiflracor  bonorum  raulicris ,  pra:- 
fumitur,  quod  quidquidpra:ftat ,  prae- 
ftet  adminiftncorio  nomine » &  gerew 
ncgociuinilliusjcuius  bonaadminiftrat 
pcr  cextum  in  l.Tisfenius  ff.  de  negot.ge^. 
erg6  non  praBfumitur  ex  fuo  donare^ , 
fed  conferre  ex  bonis  mulieris,  qua:  ad- 
miniflrat .  Nequc  in  lioc  etiam  babcre 
poicft  locum  textus  ind.ijtmk*i.mmUt 
C.  de  reivxor.  aS.  vbi  extraneus  docansj 
dcbitam  inteiiigatur  doiiare,yeldonaf-  qui  non  ftipuiatur  dotem  fibi  reddi,  io- 
fe  ,proucdoccnt  Surdns  conf.^x^  nu.tf.  itelli|^taffdiOnac^Acjbiiiominc  cxtranei 
lib.^.^tepbtausGratienus  difcept.fw.cM.  venit  quicunque, qui  cx  officiopatcrno 
j6ff.ni$.yi.,Jo>ames,AngelMs  b(^»strm,  nou  ccnccurdourei  Non,iuquam,lu- 
4r  dm     a.io7t  <•  jbi.»  &ioJiOC  hab^    bec  Iocha»  qua»  vc  fupra  allecebaaL^ 
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teitus  ille  procedit,quandofimplicitcr 
dotat  animo  liberali ,  non  auteni  quan- 
do  concurrit  vrehcmens ,  &  fortis  coaie* 
^ura ,  qux  cxciudat  przrumptioncm.. 
donationis,  ncc  potcd  dici,  quod  li- 
bcralicer  conferat,  cum  rationc  admi- 
nidrationis  bonorum  mulicrts  tcnca- 
tur  dare ,  6c  compcili  poUit  ad  confe- 
rcndum. 
Hic  oritur  difHculcas ,  an ,  fl  admini- 
Sj  ettra-  '^f^^O'"  ^'^^rum  mulieris,fiucfucritci- 
neus  ad-  trancus^fiuc  coniunftus  promifcrit,  fcu 
roiniflra'  contulcrit  dotcm  fupra  patrimonium-i 
cor  bono*  ciufdcm  muiicris,  intclligatur  cxccffum 
nim  mu-  cidcm  donalfc  Gomcz  ad  l.  50.  num.  14. 
hcns  coa  diftinguit  intcr  ciirancum  adminiftra- 
D  "lu  dountcm ,  &  intcr  Matrcm  ,  & 

mmoniu  alios  afccndentcs  ex  linca  matcrna  ,& 
eiafdera  loqucndo  dc  extranco  affcrit,  quod  ,  fi 
q:uid  fen-  ignorantcrcontulcrit  fupra  patrimoniu 
tiendum.  mulicris,cuius bona adminiffrat, non_. 
tcncatur  fiare  iili  cxccffui,fcd  poOitrc- 
pcccrc  ;  fi  vcfo  fcienter,  intelligatur  ex 
'  2     fuo  donaffe ;  ioqucndo  vcro  dc  matrc , 
Sententia  alijfquc  afccndcntibus  pcr  lincam  fac- 
djftjn-—  mitunam  affcrit,quod  prxfumaturde 
wr*extra,'  ^^"0  ilium  cxccffum  contuliffc,  &  hoc 
neum  Sc  r^tioae  aaturalisconiun£Uonis,&pic- 
afccndcn  tatis  arg,  tcitus  in  l.Tiefetmius  f.  de  neg. 
tesex  li-  p^is.  Baldus  Noucllus  fine  vlla  diftin- 
ncama—  ^ioncaHcrit  part .  6.  de  dote  pnuileg. 
"      twm^. ,  quod  rtue  fucrit  cxiraneus,  fiuc 
coniundus,qui  contulit  fupra  patrimo- 
niunijintclligatur  cxccffumdefuocon- 
Culiffe,&  donaffe .  loames  ^ngelus  Boffius 
tmii.  de  dotecap.  5.  num.  108.  rcicda  di- 
ftiniflionc  quoad  hunc  cffcdtum  intcr 
eitraneum,&  coniuniftu  proccdit  fecun- 
dumdiftindionc  ignorantif,&  fcicnti^, 
fccundii  quara  proccdit  C  oincz ,  6c  allc- 
rit, quod  quicunquc  fucrit  iiic  admini- 
ftrator,fi  co.it  jlcrit,fcu  promifcritigno- 
ranterlupra  patrimoniu  mulicris,  illa 
Snic  ftie  P'^*^'^'*^^  quoad  cxccllum  fit  nulla  pcr 
rit  extr  u  tcxtum  in  t.  fiae  generalis  ff.  de  lure  dot.  ; 
neiis,  fiue    ^crd  contulcrit ,  fcu  proraifcric  fcicn- 
afcende»  tcr,promJllxonc  iilam  cxccdcrc  patrimo- 
exhnca.,  nium,  tunc  intcUigatur  cxccffum  de_^ 
{P-}"^"'^»  fuo  proinififfc,&donaffc,atque  in  hoc 
i  noran'  conlcntiuni  Baldus  Tiouellus  de  dote  part. 
If^j-on"-     P''''"^*?  ^ i't&<^^.  num.  1. ,  FoHtanella 
tioquoad     paB.nupt.  clauf.^.^lof.>i.  num.lx.,Sfar- 
exccflTum  tia  Oddus  de  reftit.  in  intcg.  q.^p.  num.  xo. 
eft  nalla .  verf.  aut  premifn  luxta  vaiorcm .  Hoc  Ib- 
14    ium  hic  aducrtcndum  eft  >  qucxl  vix 
Si  fcien-  praefumi  poiUt  in  iftis  ignorantia ,  cum 
terprxfu  ctcmra  lint  adminiftratorcs  bonorum^. 
miturcx-  mulicris,cx  vi  proprij  muneris  pratfu- 
ceffuni-  muntur  fcire  ,qua:,  &cuius  valoris  fint 
51. iiona ,  qux  admjiiiftrant ,  vndc  in  fbro 
cxtcrno  prselumuntur  dc  fuo  cxcellum 
iilum  contuiiffc . 
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AssBRTio  IV.  Extraneus ,  qui  dotcm 
dcdit,  vcl  promific  pro  mulicrc  habcntc     j  5 
Patrcm  diuitcm ,  lcu  alium  obligatum  Extn- 
ad  ipfara  congrui  dotandam,  nifi  pro-  neus  con 
miferic,  vcl  contuicritPatrc  ,  fcualtcro  ferensdo 
obli^co  abfence,  vel  rcnuentc  dourc,  ^ 
prxluraitur  libcrd  donaffc,  &  aaioncm  ^'"*p 
picni  in  candcm  mulicrcm  tranftuiiffc  ^^^^ 
Socin.fen.  conf.x^i.  nu.ii.  libji.&conf.j.  ^jj^  ^^^^^ 
num.zo.  //^4. , Oldradus  in  l.  vlt.    de  do-  fetur  con 
tis  prom.,  Tetrus  Barbofa  adl.i.  pvtj^.  nu.  fcrre  ani* 
X04.,  dr  feqq.  ff.  folut.  matrimon. ,  Fon- 
tanella  de  paB.  nuptialib.  clauf.  j.  glof  i.  » 
part.  j.  num.  i. ,  Surdus  conf.  J ^4.  iwm.j.,  ^^^' 

^f^ll'  ,  creabfeti 

Vidctur  coocludenter  deduci  exal-  te.velrr. 
lcgato  texcu  in  l.vnica  $.  accedit  C.de  rei  naente. 
vxor.  a3.  vbi  Impcracor  fimpiiciter  dif- 
ponic ,  quod,  quando  cxcraneus  dotac 
finc  cxprcfla  ftipuiationc,  prxfumatur 
dotem  abfoluc^  donare,  nec  diftinguit  R.-itiones 
in  cafu  ,quo  mulicr  habeat  Patrcm  di-  proailer 
uitcm,vcl  aliumobligatumdocare,&  ^> 
incafu,quo  non  habcatPatrcmdiuiti, 
nec  alium  obligatum,  erg6  ncc  nos  di- 
ftingucrc  debemus.  Ncq;obeffe  poteft, 
fi  affcratur,  cx  aiio  cexcu  in  confimili 
materia  euinci ,  quod  huiufmodi  dota- 
tio  non  pr^funutur  h€tx  animodonaa- 
di,fcd  animorepcccndij  hochabcturui 
/.  Hefennius  in  princip.  ff.  de  negot.  gefiiSf 
vbi ,  cum  Macer  praefticerit  alimcnta  ^''^ 
filio,qucmPatcr  tcncbatur,  &potcrat  ^"'^ 
alcrcjdiilum  fuit,  quod  cadcmMatcr  ^ 
poffet  repetere  alimcnu  eidem  fiiio 
praBftica,erg6  eciam  hoc  intcliigcndum 
eft  in  prxfcnticafu,cumabaiin;cnti3ad 
dotem  vaieac  argumcncum ,  &  fic  vnus 
texcus  rclaciu^  ad  alium  recipit  intcr- 
prcutioncm .  Non,  inquam,  obcffc  po* 
ceft,quia  cextus  ilie  m  d.l.^efennius  noo 
affcric,quodMater  poiHt  fimpijcitcr  re- 
pcccrc  altmcnca  pracftiu iilio,fcd potjus 
contrarium  aicit  -  Ibi  -  prxterea  conflitu- 
tum  ^e  dicebatur,vt ,  fi  Mater  aluiffet,no» 
pofkt  alimenta ,  qutt  pietate  c<^ente  de  fno 
prafiitiffet^epetere ;  &  licct  hoc  cx  vna_. 
untum  parte  aduerfante  diccrctur ,  cx 
altcraumenaducrfante  admittcbacur, 
fcd  untum  cxcipicbatur ,  quod  non  dc 
fuo,fcd  dc  bonis  fiiij,fcu  ncpotis  aiimcn- 
ta  przftiterit  -  Ibi«  £  cmtrmo  dicebatur, 
tunc  boc  reSi  dici ,  cum  de  fuo  aluilfe  Mater 
diceretur  ,  cx  quibus  omnibus  ciari  co-  [Etpli'*- 
ni)citur,quod,  fi  macer  de  fuo  aluic,ixi- 
tciligatur  pictatc  vrgentc  donaffc ,  fcu  ^!rf^ 
contuliffenon  animorcpctcndi.Deindi  l^jtfif 
tcxcus  partibus  contradicentibus  rcfol- 
uendo  induobuscafibusuntum  affcric 
Ma  trcm,q  uj  alimcnu  fii  io  fu  bminiftra» 
uit  poffc  caradcm  repeterc;  prim6|Cum 
proceftau  fueric  fe  velle  repetere .  Se- 

cuad6> 
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cand6 » quando  Patcr  abfuit ,  &  ipHi..  florum  pollec  ab  eo  rqsecere»  cuni  iMMi 

1  mtcrimfiliumaluit.crgjinaliiscaiibus  pracfumacur  concuHfTc  i^aimo  liberali, 
6  incclligitur  coiuulide  c\  naturali  pic-  fcd  vtconfulcrct  pro nuftijs  fxrainx in 
i»  .  taieerc4  6Uum,Adc^>qiuaM>Bodoinaa-  dcfoflum  ciufdcmPaoris,  fcuaiccriui 
«  df  ?  4St  fic  inaiiiwjr  ililiJwiwSif  tic  teitus  obligati^atquehaKpqouiitdcdaciarg. 
*                   ad  probandum,quod  ottrancusdotans  corum,quxiubcnmri»i/./.'>(?/«H«<Mf'. 

2  faroinam  habentem  patrem  diuitcno,  ^<X<''.iei2^vbi>Catec  aoa  ruppooicar 
„  auc  aKan  obltgat«n  «Mocaiidism.. ,  domrealiaieaiSi  filio  k^nando  iiobtalic 
,          '         intclligatur  dotarc,  fcu  dotafTc  animo  Pacre obligato  abfcntc  . 

1                  rcpctcndi .  Dcindc  dato  cciam  ,  quod  Assbrtio  V.  Si  Pacer  promiCcrit  do- 

I                  inater,quaBconculicaiimcnca  iilioexi-  temfiliaB^&deiiideexcraoeus,  vel^^ia 

J                  ftcntc  Patrcdiuitc  polieccadcm  abcndr-  pcrfona  coniunfta  dotem  i  Patrc  pro-  17 

Pacrc  rcpetcrc,adcncumen  ^oc/nMi/c-  ouiiaamiulucretQulla£iftaexprcdionc,  Si  Puer 

^a»ri.conf.ipi.ttum.ii.lA,x.,& cot^.j.  4|ttQd foliierie aooiiiie  Pacris  promifso-  piomifc- 

imm.zo.  lib^.  quod  ccxcus  in  d.  l.Hefcn-  ris ,  fcu  canquamgcrcns  ncgocium  vcilc     ^*'*'*^ » 

iM«  Joquatur  tantum  in  ccrminis  de-»  ciurdcm,ctiamprobabileeft ,  qucxl  non  ^^^"pj^ 

alimcncis,  &  argumentum  ab  alimea-  conculeric  animorepetcndi>  (cdanimo  ,pfo 

Cis  addocem  oonconcludac ;  nam  fi  ex-  dooandi .  Arbitror  m  kanc  opinioocm  ueric  fina 

tcaaetttalimenta  contulcric  alccrtcx-  coaTentire»  quotquot  fuftincnc  praxe-  expref. 

traaeo,nonpr<erumitur  coiituhrsc  ani-  dcnccm  afscrtionem.  fioncpro 

flaodooandi,fedammorepctead4,quod  .  IUtiocxeodedudpoceft«quiacxtra-  ^V^g^ 

acomrarioIenfudeducinir«rl./i^«inw  «eia»  docans  niQliemtt  ikhi  obilance^  ok»" 

1l&4l^C.dtiiegoe.l^is,& ibi  Clofcu  pnecedcnti  ohligat  onc  Pacris  pocentis  neus  c^ 

CMWMmiMr  retcpta,  ypi  foltiin prffumi-  caodem  doure,mcdlJgicur « feupraefu-  culehe 

tnr  animus  donandi  inter  peHonasfan»  nittir  dotare  antinodooaiidi »  &  non.j  animo  , 

guinc  ftric^^e  coniuniias;  &:  fi  cxtrancus  rcpctcndi  pcr  ca,  quxinprscccdcnciaf-  diMwnJi» 

domn  dcdcrit ,  vci  promilcnc ,  prxlu-  fcrtiunc alicgacis  luribus^  DD.proha- 

floicur  dedi^c ,  vel  promilillc  animo  do-  uimus ,  ergo  ctiani  pfaoedcnce  promif- 

nandi  iuxca  ceznun  in4.t.vmui  i.iutedit  fione  Patris ,  fi  excraneus  poftca  docem 

C.dcreivxor.aQ.        ^  foluerit  nulla  faiSla  ftipulacionc,  nec 

Ncquc  tiic  audiendi  func  Mtnf /r«  de  expreOionc  pnefumctur  foluiiTc  animo 

tacit. ,  &  Mubig.  cotiuent.  lib.  i  j.  tit.  i  j .  donandi,&  non  rcpctcndi»ftantecteniitt 

tHim.i^.,6~fciiif.,7^attatoiif.ioi.tin.i4.,  praEuiaobligacioncquoadanimtifflsiea 

Baldus  T^uclins  iti  i.i.  hum.  jjS.  f.  foisi: ,  voluntaccm pcrfolucntis,parum,vcl  ni- 

mdtrimoB. ,  dum  dicunc,quod  diipoiicio  bil  confcrrepoteftpatrisptoinii&o;  cum 

in  d.  l.  vitica  f .  accedit  C.  de  rei  vxw.  4^.  cque  poOic velle dooare extraneo^fiae 

fit  indufta  dumtaxat  fauore  dotis,  &  fola  obligatio  praBCcfserir,  fiuc  prfCC^ 

inilinci.i  mulierisdoucx,adooiic>li  a^crccurde  fcricobligacio  cum  proaulUone . 

adduda  cadcm  dotc  rcpctcoda  ab  ipl*a  muUere  Fatcor  umen,quocUfi  promillio  fa^ 

k  Manti-  pcr  cxtrancum,  qui  dotauit,vciquenon  pcr  Patrem  de  doce  lilig  pr^ftanda  fuc-  jg 

jicaudicndus,cunucxiuscidcramulieri  ritdecera»&  decermtnau  quanticace,  Limit* 

foueat;  in  hac  autcin  hypoihcfi  non_,  (Scexcrancuspcrfolueric dctcrminatc in  c.afu, 

agicur  in  pra^tudicium  docis  j  nec  mu>  illa  quantiute  promilsa  a  Pacre,fic  rc-  qood  P»* 

lieris ,  cum  nuUum  eidem  ficdamniun,  .  beoienspnBrun^cio, qucid illam peribl-  ter  cw- ' 

quoddos  fibi  coliaca  rcpcucur  iPacrCt  ueric  quafi  gcrcnsncgocium  vtilc  ciuf-  "mpro- 

vel  abaltero,  qui  crac  oblisacus eani_,  dem f atris»  adcoquc poOtc  aOione ne  ^ 

tradere.Non,inquam,audiendi(unt,  godoram  geAoram  candem  ab  ipfo  ^^^^ 

quia  hocciiain  ccdcrcc  ia  prxiudicium  repctcrc,  quod  fort6eft  id,quod  voluc-  jij.i  quj- 

ciutdcm  ti£min«e,quandoquidcm  cx  co,  ruacidi(W(iiMU  de  c<^.88 jwm^;. ,  Baidus  titate  cer 

quod  fueric donu per cxtraneum, non  Tfgnriim iBl.i.nitm.j$B.frafefiit^.folMt.  cn  conca- 

amittit  ius  confequendi  conj^ruam  do-  aMfr/«i.,namillaquantitasdetcrminau 

tcm  aPacrc,vclabalio,qui  cil  obliga-  in  proiniiiiiMie  »  &  io  foluuone  £icic 

cus  eamconfcrre,&  fic,  fi  cxtrancus^.  pr«Bfuinere,quo(i  maqneiaidandehH 

fel  a  Patrc  rcpcccrL- ,  ipfa  priuarctur  COn cdollttCnr. 
iurc,  quod  habcc  aduerlus  Pacrcm,  icu 

16    alium&c.  2RMS0TIO  XXXlh 

P.«re.ib-     Dixi  inaflertionc  ,  f;.'!^;»rc»w;/rr;>  ^TJf/ 

fcnce  m-  contulerit  Tatre ,  feu  dtcro  obiigMO  abfeu-  De  caufa  docis  matcriali . 

rciiigcre.  tetvelremieiite  dotare ;  nam  cuoc  iuCBUi-  . 

cur.igere  gerctur  quodammodo  gcrcrc  vciliccr  SFHHUtiiyM, 

iiegotiumciurdcmPacris,  lcualccrius  .  . 

«maem,         ^  & feaftione n?gotiorimgc-  Qgdvmm  wmimtmfitmmi^*^* 
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^cs  corpora!es  ftMmohiles ,  fine  rHMMfttftt 
^  folynnt  e/ie  materiaiiotis.x.  . 
Etiam  res  in  eorfordes  ,  vt  reUitm  tei^mi^ 

les,  liuclljnf  &c.  3. 
H^men  dehitorum  dattm  ^flimatum  ^eftima- 

tione  faciente  -venditionem  Ji«r  fentd» 

mariti,feci4S,ft  ituflimatim  .  4. 
t^»sfrM&HS  rei  etiam  potefi  eflemateria  do- 

tis .  %. 

Intellige  ftite  Vater  vxoris  afsignet  vfnm- 
fridiumfro  dote  retenta  penes  feprofrie- 
tate  .  6. 

Siue  afsignet  tantttm  vfnmfruSism  ,  fuo falo 

gaudetfft  fitdeeonfcnfmDomim ,  7. 
Si  ajsignet  ftne  confciifu  nomim  im*U^itm 

folmucoacefiacommoditas.  8. 
Si  froprietmMS  coaeefsit  vfua^HSmii  ht 

dotcm,vf!isfr!ttlus  noHCXpirat  nomitie^ 

frofrietariffJedtoMimtvfi^u&uartj .  9. 
Coifeiitimemaritopot^emifHtmdos,  qus 

expiret  durainte  idhtic  mitrimonio .  10. 
ftlSo  diuortiOf  ft  vfusfruHus  efi  trausft' 

ribUit  i  nurito  >  tnaufonri  iebei  m  vxo- 

rem,  &  eius  hsredcs.  1 1 . 
Si  Honefi  tramftribiiis  transfcrtur  fola  com- 

moditdt,  1%. 
i^hahet plenum  domtniim  irt  alirjuo  fnndo 

fotefl  indotemmuiu  i  :s  cransjore  dotnt- 

mMmveUe.  15. 

Si  m.tritus  recipicns  in  dotem  dominium  vti- 
lc,  ob  caufam  reciderit  iu  eommifium  ,  & 
vxtrpmrit  donuaa  direSa  ia  fmmrems 
eiufdem  confoUdMtitr  dtmi»mmvtileetim 
dire&o  .14.. 

Item  fialius  fuerit  domimu  direBus  .15. 

Si  habens  folmitmodo  iu$  emfbytbeuticum^ 
illud  dederitmdmemimeU^itwrirrequi- 
fitofroprietariodmt  iBdotmJbbmem»' 
moditatem.  16. 

Excipe^ifi  ipfa  mdier  efiet  domimtdomitiii 
vtilist  lUmlfiefibi »  ietmeoiifiinK' 
ret,  17. 

Exeife  itm  in  cafu ,  qnoTaurhAei^  m- 
fbytheiifttn  pro  Je,&fuis  defcendegtAMft 
fmmafedis i  fimfminis .  18. 

Si  fiiia  non  eomfrebeoieretm  in  iim^ima 
adhucVater  ipfjm  dotaiis  intelligeretur 
transferre  ius  emphytheuticum.  IJ>. 

In  byfotbefi ,  qua  ius  emphytbmimit  fefiet 
tradi ,  &  traderetur  m  ilotem  ,  OM  fitfd- 
nendiim  Uuidemitim,  xo. 

Sententia  nfirmmu  exponitnr .  %t, 
•  Simi^  ,  qui  illogaudehatjtradidit  marito 
frodote,noncfl  joiuendum  laudemium.3.1, 

T^ltm^i  Taterdederit  in  dotmfUim^fUt 

.  fitcomprehen/a  iniHuefiitura. 

Sifilia  nonftt  ex  comprehenfis,&Taternim 
hM)ens  aUodialia  ius  illud  dcdcrit  inxfii- 
matumno»  efifoluendumlaudemium .  24. 

SitHHC  traii^^4timiitm4^m«timttSm' 
etente  venditionem  efi  feineHdm  luri 


Sccundnm  dios  non  efl  foluendm,  %6, ' 
Tnefcrtur  prima  fcntcntia.  17. 
Sidmmefi  mdoicm  abextraneo,  quinen 

tenetur  dotare,fohfendim  rfl  hndcmtH.x^, 
SiTater habeus bona  libcra  trud.it  indotem. 

im  empbytheuticumfoluendum  cfl.x^.  . 
Sola  proprietas  potcfl  in  dotcm  conflitui.j^* 
Haredttas  non potefl  dari  indotem.ji,,  .S:. 
'Hee  obfiat,ipudfit  relafnoditmfmjmMiei 

dotantis  .  ^x.  .  .  •  i;'.k-<-.,i 

Ex  caufa  dotis  non  potefi  inter  vim.itndrt: 

fola  pars  htreditatis  ,35. 
Bema,  prima^/tmtiira,  &  maioratm  p^at. 

effe  mataria  dotis .  ^4. 
SiTater  inflttn^rit  maiorjtiim  infauorem 

dteriutexfiLifs  ai^swm  reliUa  Ugifima. 

it^itntio^imu^da.  55. 
Si  .iltos  fiUotitt  lciitnnj  iiiilitncrit  de  iure, 

commHmteaet  iiiflitiitio  maioratm.  ^6^  i 
Si  infi  itutor  mmoratus  fuerit  extraam  » 

lcgitmam  cxtcris  fratrAot  eei^itmriti 

tcact  inflitutio  .  57.  ^ 
Si  n^itntio  maioratus  faerit  ex  rrftr^^ 

1  /incipis  qiiid  fcnticudtim  ftt.  jfS, 
5t  Princrps  conccffcnt  Tatrt  faedtatmjf 

injlituenii  primogenimrtiiSisi^s  fUiit 

.liimcnta,  c  f i / i.ibus covgrHOm  dotemte- 

nciiiiflitutio  .39. 
Si  Tatcr  contra  rcfcriptum  Trincipis  neu 

dccrciierit  alimcncaaiifs  filifs ,  fcntcntia 

a(icrciis  liiftttutioticm  cjjc  trritam.  40. 
Senteatia  a^ereus  in  foro  externo  tenerCa , 

teneri  tamen  it^itatm  eoterii  aliifu»ta 

erogarc.  41. 
Si  Trineeps  conceflerit  primegenim  in  fauo- 

rem  alterius  exfiiijs  eoi^itai  i»  omnibas 

bonis  ftne  onere  atimcntorm,  &dotis 

Cictcris  prsjl-.!.  i  >  ,probidiiUatfri» 

genium  non  tenet ,  ^ 
Siconcefierit  abfolHti  m  «NniiliMr  hoait  < 

exprcjfione ,  quod  non  tencatur  cxtcris  re- 

Unquerelegjtimm»  &  aUmentatemet 

friaiegemm  » temetm  tame»  iafiium 

tradm  4imeiita,&  detm  .45. 

NOaiiiie  caufiB  materialis  dotis  noa 
intclligo  in  praEfcnd  c.Tufainfu- 
bic&iuam ,  in  ^uam  dos  ipla  rccii>icuri  j 
quclcUioeceftipfemaritus,quidotaB  Qj^idve.' 
lecipit  in  ordinc  ad  oncra  mitriraoni;  nijccau- 
fiiftiacnda  ,  liccc  ctiam  ulisj  quo<|[UO  ix  mat»- 
modo  dici  poflic  vxor  dotata,  iQQuni  vi^- 
cuius  dos  ipfaconfcrturj&inqua  radi- 
caturdommium;  fed  intcUigores  ipfas, 
ci  quibus  doces  conllicuunturj  &  ia^ 
quiouscooriftuntj  qux  cciam  diiapQr- 
moc  matcria ,  ex  qua ,  fea  circa  quam . 
Eay  qua:  cJrca  prscfcntcm  ticuluni  vc- 
niuac  examiaaada  erunc  jpociilimiij 
.  qvuBum  fcUicet  poffioc  dari  m  dotem, 
an  ialicct  rcs  raobiles,  &  fc  rooucntes 
aaiiiuiiobUcSf  aaiura  iiue  corporalia* 

fiue 


i 
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/jucincorporalia  ;  aa  rcs  quoad  domi- 
oium  diredum  uatumj  aatantum.^ 
quoad  vtilejan  vfusfrafti]s»an  vruscaii- 
lum,  anrcs  priraogfnicurXj.in  maiora- 
tuSf  aa  booa  fcuddlia,  aa  bona  hdci- 
cfiBMBiilhfttppofio,  &  altahuiufinodi » 
AssBRTioI.  Rcs  corporalcs  non  fo- 


dcciflonc  vidcndumeftj  anilludnomes 
tucric  datum  aETciautumcflimatione^  ^ 
fiicfcntevendiciaiieinjanver6iiicftima«  u^l^ 

tura,  &c  fi  fuericdatum  xftimatum  iux-  ^^(^.biroru 
(a primum rcniumccrtuin elt,quod cur-  cLicuin in 
lac  periculo  mariti,  cui  ccdunt  omnes  dotein,fi 
aftioncs  vtilcs,&  dircdac  fi  vcr6  fucrit  fiieiit 


lummobilcs,  icd  cciam  inuoobilcspof-  dacum  inaeftimatum «  tunc  pcriculum  tum«lU- 
mattdes  ]  ^unt  dariia doceoMctt  poffunc  efle  ma-  curric  mulieri ,  &  marito  acquiruncur  [1^^^'^ 
fiue  nKK  tcria,exqua,fcucirca  quamdotis.  Con-  folumadtioncs  vcilcs  non  autcm  direclc,  venditio* 
biles,Cue  fgiciuntomnescam  Tiieologiquamiu-  &  haec  omnia  exprcisc  iiabcncur  in  l.  „cin  ftac 
immdii-  j-is  incerprctcs .  ^erumque  in  princip.  l.faSum  J.  /i  res  l.  periculo 

lcspofsut     QypadrcsmoWlescorporalesespref^  ^$mKufJeiurcdot.f&l.4flimatatJde-wAritit 
teriadol  sfc habctur mextt»  1« /. «i «nrfofm  jf.Jte    m4eff.fUMtjmatrim.l.cKm dotemC.de iiire  ^cm»» 
med9t,,&  inl^t^imatisff.folHt.matrim.f    rfof.Inhisnoniramoror,<iuandoquidcm  .  •^J^ 
.  „    &  clar6  Itquec  cx  diftis  in  prasccdenct'   piura  de  his  ia  prauedencibus  explicui«  ^ 
bus  >  vbi  quod  fcs  recipieaRsfiiactio-   damded6ce«ttimata>&imBiliduta.  * 
ncm, &coariftcnte8ianumcro,  pondc-       Assertio  III.  VfuslTUiausrei,fcure-  ^ 
leAdKafuraflencpericulomanti  rcci-   rumcciampotdle0e  materiacirca  qua,  L,,^' 
'  feaeKquad6iis(^j»«e«flii.»jniff.iij/e^"n;" 

dote  difp.^j.feB.d.  num.ioj . ,  loiunes  .Aa-  jeft  e<Tc_» 
geiia BofstHS  de  dotc  c.i  jium.  1  u. ,  cr  r. 1 6.  in.iteria 
iiiMi.a.  (liitis- 

Esprcfsfccolligicurr  T  l.dotit  fruil.wi  §. 
X.,cr  l.66.ff.dei$sre  dot.,er  i.  vfujrutiu 
ff.  foliito  matrim.  l.  interefl  6.t&  l.ftfotrus 
18.  C.de  vfufmSu  ,&l.fro  oaertbus  C.  de  lum  pfO 
iuredot.,  vbicxprcfscdiciturprooneri^i»  aflcno. 
ttm^imomi  mariti  Ituro  fru0ut  totius  dotit 


Quoad  rcs  vero  corporale»  immobi- 
lescxprci:>c  contUirJt //r.j(f.^C.«tr/Hiiifo 
I^^  pro  dotdilj^imAtity&l.fequeHt.ff.folutjiuf 
iiquc  frimm.,& l.vnicj.  f  cum autcmverf.e.xaciio 
C.dcret  vxo>  .  att.  Hxctenim  rcsoinnes 
pofluncdcfcruirc  adonera  matrimoni/, 
CumcxillispoUinc  pqrcfpi  rcdditusj  & 
£ruAus ,  vd  vcndi ,  6c  cx  iliarum  prccio 
commoda  reporcari . 


fiutt  • 


AssBRTioXJ.£tiaakresiaoocpOfalcss  ^fm^eu^itmm^fi^siM^is^f 


'     '     cuiufmodiruntreddituscenfaales,  & 

m^l^T,  Iiuellarii,nominadcbitoruin,  &  iuscm- 

phychcuucum  vcuc  polsunc  dsc  autc- 
^treddi-  ria  exqua,fettcircaquamdotis.  Cosf 
tasccn-  fentiuiucommuniter, &fpccialic6r.laa- 
fuates  li-  ttes  .Angeius  iSofsius  tratide dote  c.l.  ».io., 
uell.irij  &  o.i6juim.i.,Ogn4UctmA.trilS.tude 
SSJ^T  rfore^,/p^7.^«.6.«««.iou 

Exprdsccolhgitur  pcr  ccxcum  tni.i. 
^uidamff.  dc  diuifrcr. ,  &  infttt.  de  reb. 

€orp. ,  &  hsc  iura  apca  iunt  ex  genere^ 

fuoad  onera  macrimodij  fuftinenda ,  & 

quo  ad  nomnu  dcbicorum  cxpt    c  col- 

ligitur  ex  l.  promitteudo  %.fi  i  debitorel.fi 

isyquiftichuml.fi  debit9fiMierU9o.i&L    quodipfevAisfraauspropn^y&radica'^  ^ 
ft  dcbitormulicrts  Sj.  ff.  de  iio-c  dottum,     lucr  luroptus  fit  nutcria  docjs,  &  tan-       ^  . 
luM  qui-  ^       rcguiaritcr  ddcga^cio  dcbitoru    quam  dospropri^  cransfdratur  inmari- ^  p 
mur' afl  ficri  nequea^nifi  confciitiencc codcnL.    tumiecatcnimfubpicnapoceftacetran-  ^.^^^ 
^BKtnm  '  dcbitorcpertexcumiB<.l.»<>"ljKlC<re<//-    sfcrcntis,  qui proptcrca  potuitilIum_j  ,,5 

*  i»ts  Cjk  2«^^«Mt.>quaado  tamcneft  dc-    quodamodo  kpararc  a  propricute^ ,  cnet  v». 
bitor  mulieris  in  ordinc  ad  docem  ipfi    hacquc  pcnetlie  fedeiena  iilum  confcr-  miAum 
confticucndamcedi  abfolut4,&daripo-    rcmaruo.proutconflat  f.v/./i  vfurfruSm  P** 
tdt ,  prout  notat  loaniies  otagelmBn^    66.gAc  turjdot.,&ex  i.vfupruUu^.folKt.^^'^ 
4ed9tec,i6.niim:i.,Mmukit£utit,,&    matrimon.;  cumeieninicooftiaiaisdo- p^.,^ 
ambi^jcottuentMb.ii.tit.  io.ff«w.  ifo.pcr    temficdorainusproprietatis  nonprohi- 1 
tcxtum  M  d.  Ifi  dcbttor  io.,a'i.fi  dcbttor    bccur  in  proprio  tundo  coniUcucrcler- 


nec  in  h<K  remanec  andngoidi  loeaSf 

cum  vfufruiftus  ipfe  pocilisimum  pofsit 
dcicruire  ad  luilmciuia  oncra  macri^ 
monij . 

Hacc  aflcrcio  fccundum  dupliccm_ 
fcnlumpoccU  incdligiiprimo  quaccnus 
Paccr  vxoris  vcl  ipfa  vxor>  vd  alius  pro 
ipia  afsignec  pro  doce  cidcm  vfumfruc- 
lum  aiicuius  propnccatis  rcccuio  hbi 
dominio.  Sccundo  quatcnus  ipfc  Patcr« 
vclalius  docan»  noaiubcat  in  rc  illa_» 
nili  vfumfruAom  ,  euodemqucaisignec 
cidcra  inulicripro  docc. 
luxta  primum  lcnlum  ccrtum  efta 


»}.ff.deii0t4ti„&ex  f.dt«%., 

&aa. 

Lxti  hk  difpucancDD.y  aa,fi  oomca 
ddMOiris  daoLm  fuerit  in  doiem  pn> 

rauliere  marico,  illud  ciirnu  pcriculo 


uicuccm  ooQOcdendo  alteri  vfumfruc- 

tum,&  cumconccdac  vfufflfrudum  fiat 
vlia  cxccpuoue,  piopnctilum  coocof 
derc  ccnlcndus  cft . 

luxca  fecunduin  fcnfum  adllUC  iHf 


muiu;n»j  aa  vcro pcnboio  uunu i  Jfio   ^guciiduffl  dt ,  vd  caiax,  qui  JttbcC 
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Shie  aflt- 

f;n«  vsu- 

quo  folo 
gAudec 
<(e  con- 

znini. 


8 

Si  aflli- 
gnet  fme 
confenfu 
domini 
intclliffi. 
tur  foTii 
concefTt 
commo- 


folUmmodo  vrmnfruftum ,  &  non  pro- 
prieta.tcm  illum  vfumfruftum  coftituic 
iti  d()cOin  clc  confenfu  domini  propricta- 
tis  i  vcl  cx  fc  conflicuit  fmcilhusconfen- 
fu  ;  ii  dc  conicnfu  domini  pi-opricutis, 
vidctur  ctiam ,  quod  ipfc  vfustVudus 
propric  fit  concdsus ,  &  lccundum  for- 
malera  ritionem  vfusfructus,-  fj  fuic  tali 
proprictarij  confcnfu;  tuiicnonvidctur 
ipfc  vfusfruAus  propric  ,  &  radicalitcr 
(umptus  conccfius  ia  dotem ,  fcd  duiu- 
t.\xatco;naioditAsipfius  Jic  in  vniuer- 
fum  fentit/Mn>«"^  ^tgelut  Bofsius  traB.dt 
j<ofec.i6.»iiww.55.,c^36.ilatio  invniucr- 
fum  cfsc  potcll,quia,t]uando  vfusfruc- 
tus  ab  vfu  ff  Ui^uario  dc  confcnfu  ciomini 
proprictaus  aitcri  conccdiiur,  non  eft 
aliqua  rcpugnantia,  quin  propric  vfuf- 
fructus  li.K  iUiusjCui  conccditur,&  liccc 
vfusfruftusdicatur  fcruitus  pcribnalis, 
fcu  perfonx  inhxrcns,cui  a  proprictario 
concefsus  c\\,  accedclitetar.icn  proprie- 
urij  cotifcnlu  potcil  cciam  m  aliuiiu, 
transfcrri,  quia  tunc  illa  conccfsiofa^ta. 
ab  vfufruttuariopcrindedt,  ac  fi  cfscc 
fa<lla  abipib  propriccario,  vividciur 
deduci  cx  C.  vfi^ruLiu  vcrf.  vel  ft  fe  iwn  ff. 
folut.mntTimon.y  &exl.qnod  n^r imff.de 
vfnifidlit ;  huc  tamcn  iioca,  tjLiod  cx  eo, 
quodvfufru(^tuanu&dc  conicnfu  domi- 
niproprictausconcedat  raarito  pro  do- 
Ije  vfumfructura,  non  propccrca  iniclli- 
gatiu-  vfustrutltu:!  ab  co  translatus  iii_. 
maTicunijkU  iLitvJijgacuruouusconfti- 
tucus  in  pcrioii.i  mariti ,  in  qucm  cx  vo- 
lunuic  Uoiuini  iranslacus  clt  Bartoiia 
ini.4.1/'.  J'/  mtut,,  (jome7,var.tof».z.c,i6. 
mm.  17.  verf.qiiod  prtmo  limita  .  Quod 
Tcro ,  c]uando  conccduur  ab  vlutruc- 
tuano  linc  confcnlu  doniini  propncta- 
tis,noa  liujlligaiur  couccfsa,  uili  fola_. 
comm<xlitas,cxcocuincitur,  quod ha- 
bciur  III  §./i«(f«r  lnftit.de  vftifnut.  ,&  ex 
l.vjujrutiti  mjriti  C.  dc  vfufrudu ,  vbi  CX- 
prdsc  liabctur,4uod  vfutruduarius  finc 
conlcnfu  domiiu  non  poisic  vlumfruc- 
lum  cedcre ,  ncc  alicnare  in  certiain-, 
pcrfonam ,  quod  ctiam  potctt  cs  co  col- 
iigijijuod  iiiox.diccbu.raus  ncmpc  vfum- 
fruttum  cfac  fcruitutcin  pcilonaicm  > 
iufqucpcrfonahfsimum  pcrloua:  ina>c* 
renspertcxtum/a/.  i.ff.dcvfu,  cr  vfu- 
fruQu  l. 4.  ff.  de nouat.  yZTl.x  .ff. defcruit., 
vndc  adlummuin  intclligcndus  clt  con- 
ccdcrc  commoditaccm  truduum  iplius 
vita  durauic  ,  quod  faccrc  pofsc  ex  co 
cuiiicitur,(.]uiacouccdcndo  taicm  coiu- 
modiiatcm  nuii  prxiudiciuminfcrtdo- 
mino  proprietatis ,  cum  ipfc  adliuc  ius 
vfusfructu»  rciinct ,  vkfolumcthcit ,  vt 
ccfsioaanus  illius  coramodicaus  pofsic 
frut^u^ckigcrc  uon  uominc  proprio,fed 


nominc  eiufdcra  vfufrucftuarij  conce- 
dentis;  vndc  icspcrindefc  habct,  ac  fi 
ipfc  vfufructuarius  frutcus  cxigcrct ,  & 
tradcfct  cidem  ccfsionario,quod  vtiquc 
faccrc  poiell,cum  licdominus  corund6 
fru<:tuum,quoulquc  vfusfruftus  in  ipfo 
pcrfcucrat;  hocquccxcraphlicat  loMnes 
.Angelus  Bttjfius trittl ,de  dote c.i6,  imm.iS» 
in  bcntficiario,  qui,  quamuisnonpofs/t  . 
rcs  bcncficijahcnarc ,  ncc  ad  longunva 
tcmpuslocarc  rinc  folemniutibusiurb» 
poccilunicn  fua  vita  durantcconccdc-  - 
rc  akcri  coramoditaieib  fruauum . 

Exquibus  dcduccrt  potcns ,  quod,  " 
quando  propnctarius  ipfc  conccfsit  vsu-  ^ 
ifudtum  in  dotcm  rctcnta  iibi  propric-  jjLg; 
tatc,non  cxpirut  ipfc  vfusfructusraoric  pnj^ 
nroprictatij  conccdcntis,  fed  dumtaxat  riuscon- 
luoi  tcciuidcm  vluiruduarij ,  ficq;mo-  celGc  vu 
Vf^ic  proprictario,ckluperltitc  vlulruc-  fru^tum 
tuariohxrcsciuldempropricuriidebct 
p.ui  vm;nUudlum  rcmancrc  apud  cun- 


retenra 
propne. 


dv-iu  viutructuaiiumi  quandovcronon  Jate  qoq  " 
ip;cpropriccarius,ticc  vlufructuariusdc  «pirat 
confciiiu  jplius  proprii;taii) ,  fcd  iplcu»  vtiifnie- 
\  :itfruLti:anUj  cx  i'c  vfumfrudum  con- 1"5  mor- 
le.  i  iti  dotcin  ,  raorienic  quidcm  pro-  P'°". 
prictario  non  :.;;vtinguitur  illa  commo-  P"*^^ 
duas  coiicctsa ,  iuoncntc  vcro  vlufruc- 
tuario  coiiccdciitc  commodius  illa  cx-  Sed  un- 
itiiiiijitjr,  quia  dcpcndatab  viufruclu,  niravfo- 
qui  licuti  morie  vfufructuarij  cxpirat  ^[u^t"*"- 
ita  facit  cxpirarc  iliaiucoimnoditatem, 
vtpotc  a  (cdcpcndcntcm  pcr  tcxtuiu/» 
rc^,  cui» pnncip.tlis  ff,  dv  >rjj.  iuris  . 

Circa  hanc  alkrtioncm  ,  &L  circa  ca» 
qua:occafioiiciplius  dtcca  iunc,dux  po- 
uili.nf.jiii  onuncur  diiiicultacci ,  quai  ii 
pnm.t  eru  in  cxpjicando,  quomoOo  cu- 
Ua;i'ci«.ratiodotiscuiu  lUacouimodica-  Nonnnl- 
tc  vfusfi  Ltctus,  qua:  dicicurcotiCcdi  in_.  U  dubu 
doi.\:iii.iO  vtufruauario,  qui  noiihabcc  eKit^t*, 
propnci.iCcin,nLCCouicnfum  domini  ad 
Ciai.>\:i'ciidum,  cuui  ilia  coiiuiioditas 
amtmbiljs  lit ,  6^  cxpiret  inoric  viufru- 
ccu.u  i;  conccdcntis  pcr  fupcnusnouta, 
cuiucxaiiapartc  do;^ ,  vcpotc  inllituu 
iiioidmcadoiicra  matrimonijfullmea- 
da  vidcitur  dcbcrc  pcrfcucrarc,quouf- 
quc  laltcm  ra.itnmojiiura  ipfum  pcric- 
uciaucrit.  Sccunda  in  cxpiicando,  an, 
cxquomodo  vlusfruclus  aacusindotem 
marito  promuhcrc  dcbcat  fatto  diuor» 
ttoetdcm  mulicn  rcllitui,vd  ipliuslix-  q^^^^; 

•^^*^'*  tiewe-» 
In  ordinc  adprimara  diccnduradt,  nurito 
quod  licutimatrimonium  poccft  coulti-  poteft 
tmlinc  dotcpcr  tcxium  inl.vlt.  (^Jedo-  conftitni 
natjtnte lutptias, &exl,qyodfinuUaxS,f  <los,q"^ 
deHeligiof.,& fumpt.futt.,  &  exl.vlt.Cdt  '^^^ 
diuort.,  &  repud. ,  &  m  nouella  ziJe  nupt.  ^  njjtn. 
$.ftc  itaque ,  &  in  hoc  coofeatiunc  com-  oioaio . 

fflunitcr 
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IWPniter TfDMna^iiu  it  prafiimptMb.j.   dum  c(l ,  quod ,  fi  ip& Vior ,  t[iae  dedit 

prxfumpt.  6.  nu.  19.,  Mjtttica  detacit. ,  &  talc  ius  cmphytcuticum  fucrit  pr(^te« 
ambi^.  coiment.lib.ii.  tit.j.  »u.^.,  Tetrus    um,  in  tauorcni  ip/lus  cololidctur  do- 


Barbifkadl.  1.  p4rt.$.nu.^8.f>oft  mediim 

ff.  folHt.matrimon.fFontanella  depaif.mipt. 
cloMf.  1  .glof.  i .part.i .mt.6.,& S.,  Stepba- 
Wtf  Or^tMiuuiificpt.forenf.  toma..  e.  i&f^ 
imm.i^.  iuctiampoflitconftituiconren- 
ticntc  marito  cumdotc,  quae  {>ointcon- 
ftante  adhuc  matrimonio  cxpirarc  ccf- 


u 

.  .       .,       -..  ^  Si  vxoe 

minium  vtilc  cum  diredo  per  textum.,  fuerit  di^ 

inl.  ctm  in  fttndo  ff.  de  iurc  dot.)  Si  VCro  reilit,flc 

aliusabipia,  ijm  Ik  plcuo  iurcdominus  marittis 

filodiidOininiuin  v  cilcdcdcrit  indotcra  ?ncidcnt 

muiicrismarito,&  mantusob  nonfolu-  J^jfl^^JJ|j 

tumcanoncm,vclobalienationcmciu(-  ydig 

dcm  dominij  vtilis  irrequiiito  domino  fauorein 

dirc^tiKideritin  cdmiffum ,  tuocctia  vxots 

(ODfirfidafHtQr  idem  dominium  Ttife-»  «8(Wi«- 


faotibus  iuribus  >  ia  auibus  tuodatur . 
In  ordtne  ad  fecunoam  dioendum  eft 

in  vniucrfum.auod  in  omnibus  cafibus,  cumdircdoin  &uorcm  proprietarij  ,& 

II     iiiquibusapcrlonamantipottftinalioft  maritus,excuiusculpa£adacftillacon>  " 

f$en  di-  vfiBfirtiatis  traRsferri,  fiiaodittortb  te-  Iblidatio  in  prciudtdum  vioris,tenebi- 

^ioo     neaiuridcmmaritusvfumfruftum  vxo-  turcoiiftantc  matrimonio  oncramatri- 

ri  ,vcleiushxredireAituerej  incafibus  monialiafuftinerej  coquefoiutoperdi-   Kg,,,  g 

crjs^ribi  vcro,  i  n  c^u  ibus  talis  vTusfirufttts  non  eft  uorttum  tenebitar  pofua  maritus  rcfti-  ^(jg, 


icoAo 
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Visi  m.i-  tranfmiribilisjtcncaturincandem  vxo- 
nto.cris-  rcm,  vel  cius  hscicdera  iransferrcillam 
fcrri  de.  conitnoditatcm  fruauumadcquafupra 
bct  in-j  a^iumcft ,  Ita  in  vm^uerfumrentit  loan- 
*  ne$  .Ai^elus Bo$us  traS.deiotet.  \6.Ami. 
^iftttStt  *  I**  ^i'  5 *  •  fxcli^tHi/\m  abfol u t^  con- 
.  ^  ^  Ratio  in  vniuerfum  eft  , 


tucrc  dotcm  eo  modo  ,  quo  potcfl.sefti-  r;t  domi- 
macioQcm  fcilicct  Emphytcufis  i,uxta.->  nus  dire- 
difpofitioncmtcxtus  in /.rwww/iMMfvtMT/.  ^h». 
quod fi  .tlienatterit  f.  d^  iitrc dot.,  proii t  Iat6 
cxplicat  lOMnes  .Ai^cIhs  Bojjjius  traS.  d<-» 
dote  c.  li,mjtt.,  &  58. 

Inferri  pottft-ftcundo ,  quod  habens  j 


fulenai  ,  ^   ^ 

.^ttiainomnibuscafibus,  inquibus  ma-   folummo^d  ius  emphyteuticum  ,  fcii  ^{hnbenj 


citus,  vel  tanquam  proprictarius,vel  dc 
«onfenfu  prc^rictarijpotdlvfumiiru^ 
13  fibiiiid6iemooDfticutumtiaittfarre»&- 
Siaoa^ao  diuortio  tenetur  omiibus  iuribus 
tiansftri'  rcclaoMntibus  iufum  vxori  reftitucrc , 
i^iiis.tns-  ficaticeneturieftitucrealia  bona  dota- 
lia,crgo  non  poteritillumpcncs  fercci- 


rertiir  fo- 
k  coffl. 


dominium  vtilc  propriccatii  poifu  qui-  foiumrao 
dcm  in  doccm  coccdere  commodiutcm  doiusem 
talis  dominij  edam  irreqttifito  Dooiiiio  phy teu- 
dirctfto,  non  tamcn  ipfum  dominiuni_,.ticu  iUiMl 
vtilc  fonn.iiitcr  loamtes  .At^elns  •^^*"  •  •  j^^Mn 
tom.^.  var .moral.tu.  6.  n:iM%.,  iMdomcut 
Molina  deprtmog.  lib. i .c.  io.^nu.x.ad  14.,  ^0  pro-' 


nywiif^j  iierei<S£{ic  iq  cafibuSjinquiDUseundcm  CorboLus  c.de  caufaprinationisob  alienatto-  pneMrio, 

'-vfuBlfrudunonpotcfl  Ibrmalitcr  tranf-  nem  irrequiftto  'Domino  fa3aUmit.x6. ,  unelligi- 

lerre,cum  poOitcdmoditatem  fiructuum  Bartolus  in  d.  l. vfufruSu  ff.folut. matrim.,  cur  dedif 

tcaa^Eerre ,  vdqueeilHem  iuribus  reda-  loannes  Bofcheius  de  legitimjmptJib.6.n.^^.  K>«am 

inantibustenebuurcandcm&c.  Raiioiu  vniucrrum\ll,qui.i  iuscmphy-  ^**"*"** 

ExhuiCttfque  di^  potcik  inferri  pri-  ilicuticum  non  eft  alienabileabempii/- 

iii6,quod,qui  habetpfenum  domioium  theuea  fine  domini  diredi coofenfa;  per 

in  aliquo  fundOjhoc  cft  dircdlum  fimui,  '    '                  "  " 
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1,2^^  &  vtiic  pouit  in  dotcin  darc  mulicri  m 
doimiLii,  Emphythcufimdominium  vtilcjiooqtte 
porcft  in  vcriticacur,  fiue  ipfa mulicrficqu^  gau- 
dotcm.,  deatplcnodominio ,  &  lulum  vtilc  iii^ 
fxmtnx.  doiemconcedatmaritoyfiuiipfiusfa- 
d.ire  do.  jpj.^  (^y^.  quilibctaliusquantumuis  ex- 
JJ-j^'"'"    craneus  loamtes  ^ngeUu  Be(fim  traS. 


d.uioncm  autcmciufdem  iuris  indotcm 
vtiquc  illudalienaretur;c  conuerfopcr 
conceffionen  fi)liiucQromoditatB  niula, 
fcquitur  alienatio,cumdominium  vtile 
remaneat  penes  emphythcutam  conce» 
deBBemilkunoMiiffloditatem,nec  vUum 
prKiuditium  infertur  domino  dire^to. 
Limitanda  tamcncft  prim6  hxc  illa-. 
dote  e.i6.  nu  .$7.,&"$S.,  loMmet  Bofcheiut    tio  quoad  primam  partem  in  hypothe^ 
de  legit.  nupt.libj6.c.^i.,  quod  videtur  a   qua  ipfa  mulier  eftet  domiaa  dominij  ^  5  .  ^ 
fimili  coUigi  ex  d.l.fi  vfus'frM£ius66.  f.  de    vtilis,  feb  iurisemphytheutici  in  aliquo  ij^i^^rf 
iur.dot.,&  cxl.  vfufruSu  ff  .folut.matrim.,    fundo.illudque  titulo  dotis  transfcrrct  doad* 
iUud  etenim  ius  emphy  theuticum  ,  feti   [n  maritum»dummod6  traderet  inasfti-  na.  doni- 
illuddomiol& vtile ncconceirara  aptam  matum , nec appooeref  paftaffl,  quod  nij vdlis, 
cftad  oneraraatriinoiiiirurtinenda  .Scd    raaritusilludlucraridcbcat  7*etrus  Bar-  illndque 
quid fencieodum  poftea  cric  m  hac  hy-    bof*inl.vfi4ruaMnj.^g.fohit.matrim«ti.,  ^"'^' 
pothefi»  fi,  cum  concefla  fiierit emph^-   hmmet  Jngeliu  Bc^ tiiS. ie  iattt. t6.  f'^^^^ 
theufij  in  dotcm  cura  onere  ccrtxpen-    »i0n.($d.  Ratioacm  nonfblumexeode-  * 
fioms ,  &c  maricus  ob  eandcin  non  lolu-   duco ,  quod habctur  m  c.whc»  de  iuutfii- 
tua  *  feli  ob  alienationem  ciufdem  iite>   tmra^fum  Titiut  aeeefki  Sempmiio,oea^ 
«^uifitoproprietario,  feudominodircif^o  p^,quodmulicriurafcudalia,qu;habct 
ioaderet  io  coauaiffura?  Tuoc  dicea-  poiutnucitotnkiercmdoccmctiamitnc 
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eonfcnfu  domini  fuprcmi,duraniod6  non  cotuordia  ff.  folut.  mstrimm.y  SpecklAtor  ie 

tradat  zftinuta ,  quod ctiam  admittunt  locato  $.  mtnc  aliqua  mm.  1 09.,  Mantica  Je 

IidiMsClarMS  inpraQ.§.feHdum  q.j6.,Rolan-  tacit.,& ambig.conuettt.lih.  ix.  titj.Z.  nv. 

dus  i  yalle  de  lucrodotis    54,  minn.  d.,ergo  ^x.verf.fedcoi^tdera  art.^.nu.^^.yMef»- 

ctiam  poterit  tradcreiura  Emphytheu-  chiusde prafumpt.lib.^.prxfumpt.  189.B». 

tica ;  fcd ctiam, quia  maritus  ,  m  qucm_^  164, ,  lulius Clarus in  praii.§. Emphythei^is 

transfcrtur  titulo  dotis  iusilludcmphy-  14.  Ratio  cx  co  dcducitur ,  quia  eo 

tcuticum,co  modo  illud  acquirit,  quo  ipfo ,  quo  filia ,  dc  cuius  dote  aeitur, 

c^teras  rcs  dotalcs,adco  vt  folutomatri-  cil  comprchenfa  ininucrtitura,conlcnfu$ 

monio  dcbeat  ad  vxorcm  redirc,  vd  ad  domini  dirc£U  fufficient^r  habccur  pro 

ciushcredcspcrtcituminci.f.i.(/f  inueflit.  tcmporcpriroacconccflionisciiamc[uoad 

Rationcj  qujtnTitius ,c^um  imm6,cum  ipfa  vxor  dcuolutionem  iuris  Emphythcutici  ad 

li^^uatk)"  craphytcuta ,  fcii  gaudcns  iurc  cmphy-  ipfam  ,  fed  inicrucnientc  confcnfu  Do" 

'    tcuticariononpoflit  fincconfcnfudomi-  roinidircfti  cmphycheuta  potcftinalia 

ni  transferrc  maius  ius,ac  habcat  in  fc-»  iransfcrrc  ius  Emphythcuticam ,  crgo  Ratiofwt 

ipfa  Speculatwtit.  de  locato  f.  nunc  aliqua  etiam&c.Difficultasrolummod6aliqua  pronce. 

mi.iop.,'*'''*'  C^rus  in  pra£l .f.empbytheM-  vidctur  in  co  clTc  pollc  ,  quod  quarauis  paone . 

fis  q.i^.nu.i.f  Silueflerin  fummavcrb.  Dos  cmphythcufisfit  concclTa  pcr  Dominum 

1^.8.  in^n^,  itatransficrt,  vtflcuti,  fi  non  dire^umPatri  profc,&futsfilijsdcfccQ- 

tradidiffct  in  dotera  ,  cmphythcufis  ad  dcntibus ,  vidcatur  conccfla  fcmpcr  or- 

fflortcm  ciufdcm  fxminz  cxtingucrctur,  dinc  quodam  fucccfsiuo,adc6  vt  dcbeat 

&  confolidaretur  cum  proprictate  in_t  primo  deuolui  ad  mafculos ,  quam  ad 

fauorcm  domini  dirccfti, i  ta  ipfa  pcrcun-  fxminas,  adc6quc  cxiftcntibus  mafculis 

tc  cxtinguatur,quanturauis  (it  traditum  non  pofsit  Paicr  ad  facminam  transfcrre 

in  dotcm  arg.  tcxtus  m  /.  lex  vedigali  ff.  titulo dotis .  Scd  facili  negotio  huic  diffi- 

de  pignor. ;  Ncq;  dicas,quod  hac  ratione  cultati  polTum  occurrerc,a(rcrens,quod, 

fola  commodius  iuris  cmphytcutici  in-  cum  illud  ius  emphytheuticum  connu- 

tclligcretur  translata  in  maritum  ,  non  mcrctur  intcr  bona  paterna^liberum  fit 

autem  ipfum  ius  Emphyteuticum  radi-  cidcm  Patri,  vel  illud  ius,  vcl  alia  bona 

calitcr  >  &  fic  in  hoc  non  flt  fpecialis  patrimonialia  pro  dotcconfiitucrc  ,  nec 

difpofitb ,  quando  ipfa  mulicr  gaudcnt  mhocla;ditiusmafculorum,namfiillud 

iurc  Emphytheutico  illud  tradit  in  do-  iusPatcr  transfert,  refcruatpromafculis 

Inllantix  tcm,ac  quando  alius  ab ipfa,  qui  gaudct  alia  bona  patrimonialia,&  n  poAea  maf- 

propofi—  taliiurc,  ipfumproeademaflignatma-  culi  vallcnt  ius  illud  emphythcuticum 

tz,  tfc  dif-  fito  in  dotcra ;  Contra  cnim  impugna-  poiTcnc  rctrahcrc  foluto  pro  doic  cz  pa- 

ibiucac.    bcris,quia,quandocxtraneusaflignat  trimonialibusjequiualcnti. 

pro  dotc  mulieris  ius  cmphy  thcuticum_  Scd  quid  dicendum  fit,fi  Patcr  ius  cm-  19 

ncctacite,neccxprcfs^habct confcnfum  phyihcuticura conftitucrctprodotcfili?  SifilijJ 

dominidircAiiquando  vcr6ipfa  mulier  roaritoipfius,cum  ipla  filia  non  effet  cx  noncoa: 

gaudcnsilloiurcipfumaflignat  pro  fua  perfonis  comprchcnfis  in  inucftitura  ?  pnrhen- 

dote,habctfaltcm  implicit<i  conlcnfum  biuifosin  hacquatlTioneintcrfcinucoio 

eiufdc  Domini,  quiex  quoillud  conccf-  DD.  Placct  tamcn  adhasrcrc  opinioni  ^,^1^^] 

fit  mulicri ,  intclligitur  Ulud  afsignalTe,  affcrcnti  polTc  Patrcm  ius  illud  cmphy-  hucpaKr 

vtpolTctdcfcruircpronccclIarijsciufde  ,  thcuticuconftitucreprodotcfilix,<^uan-  portet  iiu 

adeoque  ,  vt  polTct  illud  transferrc  pro  tumuishaccnonfitcomprchenfainmuc-  cmpby- 

dotcnonfimplicitcr,  (cd  ad  ccmpus,quo  (litura  .  Speculator  de  locato  in  d.  §.  tmm  tho«>cu 

pcrfcucrantc  vita  ciufdcm  mulieris  in  ei-  aliqua  tut.  1 09.,  Tadilla  in  auth.  res  qua  C.  ^J^'" 

dcm  intelligitur  ius,  cmphythcuticum-^  communia  delegatis  mm.  10^.,  GamnuL. 

perfcucrarc  ;  vndc  ctiam  m  hac  hypo-  deci f.  iz j.  mm.x.yIoannes^4tigelusBoj[Jius 

thefidicipoicft,quod  ius cmphytheuti-  rrafif,  dedote c.i6.num.yi.,  &fcqq.,q}ii 

cum,fciidominiuvtile  nontrantfcratur  omnes  volunt  difpofidonem  iuris  in  l. 

f  2     a  mulicrc  in  maritura ,  fcd  quodamodo  pn.  C.  de  iure  emphyt.  prohibcntcm  ali©- 

c         nouum  in  ipfo  conftituatur .  nationcra  iuris  cmphyteutici  irrequifi- 

item  ia^     Limitanda  cft  fccundo  in  hypothcfi  ,  to  Domino  proprictatis  non  habcrc  lo- 

cafijjouo  quaPatcrhabcrctcmphythcuticaprofc,  cum  inPatre  illud  transfercntc prodo- 

Pater  ba-  &c fuis  dcfccndcntibus  fiue  mafculis, fiu^  tc  filiae , dummod6  transferat  fine  acfti* 

bcretem-  fdsminis;tuncctenim,fi  ius  cmphythcu-  mationc  illius  iuris,&non  apponatpa- 

phythcu-  ticum  aflignarct  in  dotcm  filix  cciam..  ftum^quod  maritus  lucrari  habcacillS 

fesfr'  fine  confcnfu  domini  diredi,validccon-  dotcm.  Ratiooemcx  copotillimumde- 

fmi  ma^  fcrrct ,  cum  filia  fit  dc  comprchenfis  in  ducuntDD.  pondcrando  pratcisi  tcxtfi 

caiis,  fluc  Emphy  thcufi,  fcij  in  inucftitura  ciufdem  in  d.  l.  fi».  Cod.  de  iure  emplryth.,\hi  ratio 

feinims  .  Tetrus  Ba>bofainl.vfufraQun.t^.vcrf.pro  piohibitioais  alicnandi  cmphitcufinL., 
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irrcquifito Domino  proprictatis  funda-  dum cft,quoticfcumqiie  ni-;  cmphyteu- 

■R.inonfs  tur  in cQ,quod dcbct ipfeproprictarius  ticum  abvno  in  alium cmphythcutam  2I 

pio  h K  intcrpcllari,  air^t (M><eddaa  traosfemir,  red»quando  in dotem  pro  SententU 

^icnio  -  prxfcrri,quac  ratio  nooBiDitat  inprae-  fominaconftituitur  marito.dominium  affirmans 

fcuci  catu,  fccundumqucm  iuscmphy-  vtilcabipTodotantciransfcrturincun- exponi- 

;  Ceuticumnondaturproprctio.Addunt  dcm  marituiii»erjB6&c.  Nihilominus 

▼ltertus,quodaflieDaRindOCemiiOiL«  lccundumvariascUftindliones  rcfoluen- 

fie  voidere ,  fed  potni  donare ;  dona-  da  eft  hsecdifficultas ;  &  quidcm ,  C  ius 

tionemautem  cmphytcufis  pofrc  ficri  «nphytheuticum  d.uumfucritpcrcan- 

vaiidi,  &  fine  eenculo  caducitatis  do-  dem  vxorem,^iue  iilo  gaudebat,mari< 

]Binoirr«qairoipidttnrG&!/<il»if.f.ifir.  to,certumomnui&videetir,niiUamefte 

verb.vcndcre^.de  inre  emphitb.  jMantica  folucndum  laudimium  C<iro/Mw6ttMmir^     2  2 


de  racit.  & mbig.  coattent.  lib.  z%.  tit. x8.    &lancardtu  in  annot.dd  ^iufij,ff,m4mairi  a  S 

iMm.5j.cSr/rff.  Sedquidquidfitdehi*   '  - —j^jj--» — -  - 

rationibus  cgo  potifliraum  ea  ratione.^ 
raoueor ,  quia  ,cum  Dominus  dircAus 
Patri  conccflcrit  ius  Emphythcuiicum 
inipriuscommodum,&  vtilit:item,vtiq; 
ccnfctur  conccOiflc  in  ordmc  ad  ca  om- 
nia  onera»  &munera»qus  ad  cundem 
Patrcm  pcrtinent ,  dununodb  ipfi  Do- 
niino  dircAo  nullum  praeiudicium  in- 
feratur;  fed  ad  Patrcm  pcrtinetcx  iurc 
naturaUspietatis»  &ex  dilpolitjane^ 


imiuci' 


(Juido  Vapjt  q.  48. ;  quia  propric  noo.*  gaudeiMt 
transfcriur  dominiura  ,  quia  muiier  ^^^^^ 
adhuc  remanet  domina  dotis  pcr  fenfi  j^;,, 

in  l.  ft  conflantc  §.  fi  maritus  ff.folur.ma-  ,1011  e(? 
trim.  &L  rctinct  domimum  naturalc  pci  lolucn— 
tcxtum  in  l.  in  rchus  C.  dc  ittre  dot.,&  in  'inm  I.m-' 
l.Tomponius  ThyUdelpbtts  ffamil.  Ereifc.  demnun. 
&  foium  conccdit  adminiftrationis  ofti— 
ciumj&pcrcipiciidi  h  uitus  dDcis,pocif- 
fimum  cum  conceiUo  tac^  manto  noa 


2J 


furis  cittiiis  filias  ilotare»  &  aifignando  fit  pcrpccua,  fcd  tcmporalis ,  duranttj 

illud  ius  cmphytcuticum  in  dotcm_.  (cilicct  rantrimonio, 
nuUum  prxiudicium  infcrt  Domino      2>i  ver6  ius  cmpliytiieuticiun  fucrit 

AUcra—  dircAo ,  uquidem non  transfertadloii'  perPatrem cooftitutum indotem  filiae,  Nec itedri 

tioncspo  gius  tcmpus, ncccum  m.iiori  onerc,  ac  qu« fit comprchcnfa  in  prima  ir\uclli-  fi  Pacer 

ciores.    h  pcrfcucrarct  m  codcra  Patrci  hoc  tura>adiiuc  iaudcmium  non  dcbetur 

enimdcfunftoimmcdiatercditadipsa  g^^UntmimTbefarm  lib.  ^.^jq.  for. '^^^^^^ 

Dominuradircftum;  Ncque  dicaspr{«  f  .14.  ntmt.^..,  Varif.  de  Tutco  de  retnte^.  pj;,.hcnfc 

iudicium  Domini dire&i  m  eo confide-  /cm^o  Mp.x6i.,  ^r««cfr;f  con/.ii^.;  ex  co  [„inueflt| 

rari,quodper  iliam  cianslacioncrado-  etcnim , quod  filia  fit  coroprchcnia  in^  tuni-.  • 

minij  vtiiis  mmaricum  titulo  d^tis^ooa  ioueflitUFapnnujCi  vi  iUius  ttaniiijoec    ^  4 

vidcatur  amplit»  perTonalicer  obliga-  eftnouaaoquifido^edcootinuata.Cbtid'    Si  filial 

tus  ipfc  Pacer ,  lcd  oblig.itioncin  cci.un  verodiccndum  fit ,  l\  ipla  filia  non  fit  cx  fic 

peribaalcm iimui cum  ipiodonumo  vtili  cooiprciicnfis  in prima  inucfticurai  cunc  coiiipi«- 

tranftuliffe  tA  maritum  yxoris;  contnt-»  nmac  dtftiogaendnmdl »  vel  Hff^  •  heim,  Ae' 

cnim  impugnabiris,  quia  in  primis  po-  Patcr  conftitucns  in  dotcm  filiae  noOj  Patef  ll5 

tcli  ipfcPatcr  fc  obli^arc  adpcrfoiucn-  comprcncniij  inprima  inuefticurahabct  u^''**}  . 

^tua  canonem  Domino  dircOo ,  feu  re-  alia  bona  allodialia,quibus  poflit  dotcm  ^"jli^g^ 

mancrc  pcrfonaiitcr  obligacusj  &  fic  filiae  coofticuere ,  vel  non  habct  alia_i  »t^  h,v<ie. 

quoad  boc  ccHac  prxiudiciumDomini  bona  allodialia ;  fi  non  habcac,adhuc  dcr  c  cm", 

dire^,  vt  notauit  Gatima  deeif.  1  xj.  nn,  fubdiilingucndum  eft, vd  ius  illud  cra-  ph y tcu- 

iir 
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X., &decifj^. mim,x.  Deiadi,quaado    phytheuticum traditgenero ^imatum  ''rn  mx-^ 
cciam  ipfePaterdefinereteireobligacus    asftimatione  ficientB  venditiooeni^  >  "''"■^^« 
quoad  canonem(quod  non  ica  ccrtura    vcl  inicflimatum ;  Si Pater non  lubeat  ^^jjfjf 
eft^ vclDrc^  aliqui  lupponuc)  ioco  ipfius    aliabooa  ailodialia^^ucis poHietdocem  jiom  r.^. 
fttbijceretar  maritus ,  quod  non  potcft    filicoonftitaere ,  &  tradat  ios  empby-  deauuio, 
ctlc  la  prxiudicium  Domini,  nam  ,  fi    theuticurainjftimatum.probabiliuscft,  . 
non  rolucret,caderct  m  coramifium .      4U0d  aon  fit  ioiucndum  iaudcmiunu»  . 
Scd,an  in  hypothcfi,  qua  mulier  ipTa»   Domioo  dirfidto  C«fU  ^rmei,fiifiiim, 

remcd.<)X.num.i.,Iafenin  auth.prjctercaC, 
vade  vtr,  &  vxvr ,  Menocbiiu  de  fraijmft» 
iA4.tr4mKft.i  io.Afiifimt  detgij&f.,  &" 
alij  magis  comtnuniter .  Ratio  cx  co  dcdu- 
citur,  quia  laudemiumnon  dcbctur*  • 
qiiando  iusemphychcucicum  alicnatue 
cxcaufa  ncceflaria  Bartolus  inl.& ideoff, 
decafuitt.fnrt.fCorbulAsdeem^tb.e.d$ 


Ction^-.,  qux  gaudet  iurc  emphytcuticario  in_, 
emphy*  ^'■^**'*  aliquo,v«i  Patcr  i^(ius,vcl  cciam 
teuticum 


extrineus  de  coarenfu  Domini  direifti 

tradidit  in  doccm  marico  ius  ipfum  em- 
ri  in  <io-  pbytcucicum,iolucndum  lit  ipfiDorai- 
tem ,  an  no  dire£tolaudelklittm,abfoluci,&ift- 

fit  roluen.diftinflc  alfirmac  .Antontus  Faber  tit. 
duni  Ua-  UmJimiis  decade  tertto  errore  6jaMW.i7.ca 


■ , 
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fhminofj£lamUmit.^o.,Oddtts  de  fidcicom- 
mif.q^.art.^jtHm.^y.,  fccl,quandopcr 
Patremdatur  in  dotcnj  pro  tilia  mariio 
dufidem  nuiiis  alijs  esmeiuibus  boois 
^lodialibuS}  fie  liberis  dator  ei  cat^i^ 
nccellaria^cum  Patcr  cx  officiopatcrao 
tcneatur6iiamdourc,  6c  poiiit  ad  hoc 
a  Iu(Uk  compelU  l.  mkifsm^  jf-  ijuodfalfo 
tutore^aldHs  inl.fjilnrommifia  rcmff. 
de  legUA.tDecuii  m  mith^rAtereA  nw.  i  x^, 
imie  viff&vxwfic  nos  etiam  docuimus 
tom.  I .  fnb  tit.  Contratliis  IF.  dc  emphyih, , 
&  ceiiftb.prxmt.^.num.io.  iii  vcrui^atcrj 
quantumuis  non  lubeataiia  bona  allo- 
diaiii  tradat  iuscmphythcuticura  «efti- 
matum  aiUimationc ,  quxtaciatvcndi- 
tionem,  tunc  tcncri  folucrc  maritum_. 
laudcraium dcxcnt  Cofl.idcrcmcd.  Ii<bfid. 
rcm.^x.mm.-].  nsfinc,  Taponius  dc^rrejiis 
lib.i^jtit.x.iorefl.z^.,  qui  ca  mouentur 
iMtionc,  quia  propnc  la  iiac  hypothcfi 
iran^lcrtur  doinuuum  viiic  mcunucm 
maritum^um  illaxitimatio  faciatven- 
dicioncm,  &  ius  vciulicuin  *.r  ri  'crtur 
in  caiptorcm,vX  licctilcticicuUiJL:,  boiui 
ailodialibus  in  Patrc  dotis  conihtutio 
iii  i!!oH!rc  t.inpii\  ilicuticoricacccita.ria, 
non  cltuiiiicuacccllaria  xllnuatiO,qux 
^ciat.venditionem ,  crgo  non  cnt ,  cur 
pcr  mariium  non  fu  ibluciuinm  laude- 
mmm.  Lontraiiuin  tamcii  luilinciit  U- 
fon  tn  IfiojUim^t^S  .dc  cmphit.,Molnu 
dc  iiifi.,  &  iure  tratt.  i.  difp.t^di.nwn.S. , 
iUnejicr  verb.dos  ^.8. ,  qui  contraria  ra- 
tioncmouciuur,  quiatcilicctin  hachy- 
pothcfi  iiucrucmt,C^  tauor  dotis,&cau- 
lanccelTaria,  6l  iicccdlcatur,a:(timatio- 
ncm  nonciic  ncccdariam ,  reipondcnt 
tamen  occdiariam  eiicpropter  modum 
coniHtttttonis  ad  conltitucndam  con- 

ii.tin  doiein«vcfi  icilicct  futhcut  pars 
pra:dij«  leu  domusempiiy  thcuucs ,  iila 
tancumconcedacur .  Sedcumnos  iupc» 
rius  dupliccni  diilin.\crimus  a:lijmauo- 
nem ,  alceram  tacicutem  venduioncm-.;, 
alieraro  non  facientem,ideo  tn  pnefenti 
dicimusjquod ,  li  factatuentconfiitutio 
dotis  in  lurc  cmphyibcucico  aciiioucio* 
ne£icient!E  vendicionem,vtique  foluen- 
dumfic  pcrmantuni  laudcmiuin ,  quia 
dominiumvciic  craiutercur  tixic  ncccili- 
tate»  necratio  per  aduerfarios  allata_f 
vrgcc,  quandoquidcm  ad  taxaiKia!ii_, 
coogruamdotem  iacis  ,  quod  indu- 
«anir  seftimatio  ad  incticaiKlttm  *  quaff* 
tumpro  i!la  conftiruatur,non  ad  indu- 
ccndam  vuidiuonem,quod  ccrtc  nccci- 
£uittmnone(t. 

Si  tusemphycheuticumdatum  fuerit 
in  dotem  muheri  abextraneo ,  Ccu  ab 
alio,  qui  dc  iurc  compelli  non  pocciat 

idcBi  douii4ABa|^UK  coogcuco- 
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tius  arbitror  eflfc  roUieo^um  laudcmiii 
Holina  de  infl .,  &  /«rpfe^ff .x.  f  461  .».9.,     2 S 
Siliicjh)  verb.'Dos<l.9.  iiifin.,  Brrtr.:)K:us  Sidatnm 
conf.^-j.vol.j.tBrHOHS  conf.  44.  M»M.|l4-  facnc  io 
tbaem  eieoderumo,quia  ratioe»iiKO^  doie  ' 
aboncrc  folucndi  laudcuiium,  qu.indo  ott»- 
iusemphytiieutiaumtraditur    dotc ,  '^^> 
noaesiimplicitir&uordotMMletiaffl  (^"^'^ 
mcdfiias,  icu  caufanccciraria,vndc,vt  ,j 
moxvidebimusjlii^^tcriul)cmvioraius  dnacft 
emphytheuticum  alia  booa  Imra  laude. 
ailodialia  tradat  ius  emphythcuticum  niioBl, 
pro  docc>  vuque  ioiucndumcftlaude", 
mium ;  fed  rope^  extrand  nallaHd^ 
ncccilitas,qusc  ipfum  compcllatadcon" 
tcrcndum  lus  iUud  cmphychcuucuou 
prodote,ergo  &c.>  &  iolmclocum  ha* 

bet  tCXtus  inl.flu.C .dc alim.puvil.  prxjl., 
V  bi  Uicicur>  quod  magts  i  uccurruuc  U- 
cienti  aaumes  necd&taeei  quam  cx  t»> 

luntatc . 

1  andcm ,  ii  Pater  habensalia  bona.. 
libera,  leu  allodialia  tradat  in  dotem 

tilic  tuscrnphythcuticuni,vtiq;ctiamcrt 
Iblucuduni  jaudemium;  CJoiilouat  cura 
i)s,quxfupradicebamus^nonetenimin  ^  ''" 
h.ic  h^pothcll  i'.i:litat  ratio  ncccffitatis, 
cumpoihtcxalijsboiiis,  qua;hbcraha-  ^ 
bet,  dotare  .  Addi  potelt,quod  Patcr,  enylty' 
quan(.lnhabctaliabonaIibLra,  &  allo-  ihotti 
duiia,  non  potcll  linc  comeniu  Domtni  ^°''*|'? 
dirccti  conllituere  iusemphytheuticutu  '•^ 
fili?  {ndoKm^bbasine.ex^medefcudis, 
Crauetta  coiif.^  15.,  TadUU m  auth.rcs  qua 
MMm.iOSJCjeommimta  detegat.,&.  hocnoo 
alia  rattone,  nifi  quia  dum  exiilunt  alia 
booa  libcra,nonetl  neceifias  conftitu£r 
didotcm  in  iurc  cmplivthcurico,  ergo 
ctiam ,  quando  habct  aiia  buna  libera^ 
conftitucndo  doicm  in  iurcemphyiheur 
ticoetiam  dc  confcnfu  domim  dircfti, 
foluendum  erit  iaudemium  .  Cooief 
quentia  probatur  ,quia  in  jjscalifaiaiiio 
quibuacmphythcuta  non  potcfl  aliena- 
rc  lus  cmphythcuucum  ime  conTcniu 
domini  direOi,  etiana  fialteoetdecoor 
fcnfu  ipfius,  ipfilattdemiufflellperibl* 
ucndum .  «o 

AssBRTtoIV.  Sola  propriciM  rei  >  SQiapro" 
fcu  dominiutn  diredtum  poteft  in  dotc 
muiicn  coolticui .  Exprclsc  Ogmue  tom.  poteft  io 
X.  tr^.M.  iedote  difp.^j.  ie  nMir*  inis  doRnu 
fefi.6.      -01.  coteoi. 

Coiligicurprtmo  cx  textu  in  l.resqm 
C.deinredot. ,  vbi  exprcfse  dicicur.Res 

tju.is  nfufrnFlu  fihi  dcdutlo  focrus  in  dotcin^  tvusinni- 
dcditfVcniindiinUouujcrrefibiiion  potcji,  vbl  titur  atr 
cvun  fupponaiur  non  polfc  auferiitd^ 
cui  data  cdproprietas  in  c!:)tcm,vtiquc 
fupponitur  dos  itt  eadcm  prupnctate-j 
coniiftere .  Dcinde  ex  l.fi  focriu  tna  Ceod. 

piitn 
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DeDotel.Pra:not.XXXII. 

/hAr  lurar/  ttut  doKomt ,  tiibifK  i»  dttm  ibi  Gloft .  Ibi  in  texcu  Cnrn  ^itw  affimet 

t          '     '  •  wcvnpttim  proprietatem  vxore  tmrehu  iotali  infinmento  pa8m  imerpcfitHm  efie 

'  '}mmams  in  matrimotuo  exemfta  fimdiiiiL)  vice  teflamenti,vtpoftmortemmiilierisbo- 

S                 tptdeAremoMfe  JecmdimflMitiiKier  vot  aaeiiuMdtefertifKreat^fmiiUtistitiilotibi 

fiUmmnmbigitwr.  wmtfkiitM^atdiiite^gbmitttie  M^imK. 

|7                      Quod,  (l  dixcris,  quod  dos  cx  prinu-  pofie  entnenirebsredesffeufwtt^ares  eius, 

^                 riaruaratioaecitturifiordiiicaaoiiera,  vitibireiiitmauir,^miUitniebetitr^ 

»k                matrinxmtj  fuftiiienda  j  &  quod  talii  &inGlo&  HmJ^iutefUmaitQwmipfaw 

proprietas  noo  polfit  talibus  oncribus  (ionfor;/«f«/r.Sccundo,  quia  hjcrcdius, 

^        Q^ama-  ^cTcruirc ;  ftacim  cc^poodcndum  crit ,  fcu  ius  hzrcdicarium  comprcheadic 

^       do^nftr-  quod,quamuisre^laritird(»detur  in  QauiiabQaa,qua;quisreIiquitpoftolii» 

^        uire  pof.  ordinc  ad  talem  hncm,  polfit  tamcn  ab^  Qun,  (iue  fmc  prxlcncia ,  fiuc  futura-» » 

fifoncri-  codcm  tinc  quandoquc  prsefcindcre-»»  adeoutcomprchcndaatur»&resfin£^* 

bus  m.^-  nam,  ficuci  poteft  confticui  matrimoaift  laresAnominadduaQrnai»itira,a^io* 

trimeai;.         fjnc  dotc,ita  poteft  conftituietiam  ncs,&  obligaiioncs  pcr textum  in  l.hares 

cum  dote }  quac  confcrat  ius  aliquod  «  37- ff-  de  atmtrend.  bmred.,  &  l.  enm  hares 

quod&cnndumfeeftpretioxftimabiic^  jf.4r4(f.M0(j^^ 

quarauis  pro  tunc  nuUam  confierat  o6*  uiriumj  hc  boaorum noo valec,vtpoc^ 

modicatem.  Ocindc ,  quantumuis  tuoc  qu^  cft  concrabono6nx>res,cumaaimat 

nullam  commodiutcm  conferat,  poteft  liber tatem teftandi  Idiiu  Clanu  in  $.  do- 

tamen  cooferre  »  quateaus  ob  pKoaai  ntfif  f .19.  >  Maatica  de  tacit. ,  &  mbigt 

oommiffi  poceft  coniblidari  doouninm  tmmewt.  lib.  1 5 .  tit.x6.  mmt.  14. ,  CatiSbm 

'                  diredum  cum  vtili in  fauorem  eiufdem  BoreUus  inftmma dcctf. part.}.tit. 10.  num. 

i                 noprictarijj&iiTfusfru4lusalicaecur«  jio.  c»N>/«ff.;  Neque  obiUrc  poteft 

(                 iblttendnmeritlatideniium  &£.  vexvni»l.fiqHisargiimewtmmi.fedfi^ 

'                      AssKRTio  IV,  Hcercditatcra  fuam_i  c.t/c rfoniir. ,  vbi  dicitur ,  quoddonado 

'                   probabiiius  oequic  quis  darc  hlix  ia.*  cotiu$,vclquota;bonorumvaleat»quod 

docem»vdradcmfilia  fibi,  vdcxcra-  etiam  videturinfinuacjAi<.te«Mwr]^ 

J           %\     neus  cidem,  adeottt,  fi  Paccr  habcns  rff /;<frerfj»/|/r,Non,inquam,obftarepo- 

I        HxTcdi-  vnicamfiiiam»vteambenecoilocarec,  tcli,quja  mallcgacoprimoccxtu  folum  InftAotlc 

t        t  isnon  dixcricininilrumencodocalifvdooram  «giturdedoaacione  bonorumalicuius  ^poii» 

<        f^*'^    tcftibuSyquodiKodoce  dathasredica-  (tropcianim»  nondchcrcdiuce  viuea-  «ubuuS' 

I                  Kmfuampoftem8mortem,noavaleat,  ttscclataadtempusniortisciufdem;in 

•    quod  idcra  incclligc,  fi  cadcmmulicr  fccundovcro  non  agicur  dc  pa£lo ,  & 

Jiocpracfticcricpco  dotc  fua»  vdcxtra^  donatioac/cd  cic  ccroment^.fltioftjitU' 

nemprodocB  mnlierBanfaeacit .  Ita  in  libiie^ldUawmiria  flrf^stte  tevite» 

fimilibus Bjrfo/«5  inl.jin.num.i  i  .y&feqq.  tis  mcxefl  Dominiis ,  &r  immediatc  fubdi. 

CjiepaBis ,  & ibi  Ct^Tiolm  mim. 2.1  j . ,  cr  tur.  inflituttoaem  fieri,  ergoctiamconft»» 

feqq.,hiUusCUrHs  in^.dematioq.i^. nM.6.,  cadodods in lueivdiaterelau  adten»* 

Muntici  detacit.,& MtAig.  eanttent.iib.i 5.  pus  mortisdocantisnon  fubfiftct ,  quii 

?,          fit.j}.ntim.T.,&  feqtf.,CrafitudefMcce{Jia'  Ulacoaftituciohabcrcceciamvimpaai^ 

tHbltti.bareditas  q.  1 .  mmi.  j. ,  Fachineus  4E«lMalMM|Brvine»fd8tKad<a»' 

tontrois.imritlib.<).cap.i^.  ySaitcbex.Wi.1,  pusmorcis.  ' 

fummn  cj.,mtm.^ ,  qui  umen  non  lo>  Dices  primo  cum  Baldo Tl^Uo  dedo^ 

quuncurincerminisdotis>fcd  in  termi-  te part.6.  priiuleg.^.^.^pudloamiem./im' 

nis  donatianis  iMcr  viuos  i  ex  quibus  ffim  Mojlfutm  tra&, de. dote cap.i6.  mt,vj.^ 

tamenfic    v    -  qidcamenBaldusNouellus  locoabeo- 

Frobacur  aftertio .  Donatio  hasredi-  iicm  Bolfio  citato  in  mco  Codicc  iXiaL» 

tatis  iater viuosiaoa  vaicc,  proucrciau  noa  kaba «.  qiuB  £io  ipfo  all^acur  j 

«lladteiiqNisaiortisckmanciS)  vcdo-  placet  taaieo  doftrwam ,  quam  Boffiui 

ccnt  prxtcr  prauUcgacos  DD.  A^j/^nimt  cx  codcm  Baldo  Noucllo  rcferc ,  rcccn- 

,        dtfiiccefi^eat.Ubj,jj.iijim.io6.,Hot9-  fcrc .  Diccs ,  tnquam  ,  quod  linrr  hSBiQ* 

HMms  iHdifp.  de  AMRMijlw  verfdeineepi  dhas  noa  polfit  pa^dari  ptf  tcttunu 

,  crgo ,  ncc  valct  conftitutio  dotis  in  l.i.  ff.de  hared.&a£t.^ndit,  &l.h*' 

ex  eadem  hsreditacc  iada  a  Patre  &iiaE,  reditas  ^od.  de  paB.  cmmu.  hoc  tamea^ 

velabcadcmfibiyvdabextraaeoeidem  procedat  dc  luBrediate  paOo  iater  vh 

TaraQui-        '''^^•^^^     mortcm  ciurdem  dotan-  uQsdau,adcoLic  donatanus  habcat  iui 

bns  innil  cis. Antcccdens  varijs  ratiombusproba-  luBreditarium,&  fic  canquam  h;res  bo- 

riau  «C.  curprimo,qniadonatio  hzrcditatisii-  fliacoafequacurinoa  aucem dedonatia* 

'fatM*    lata  ad  tempus  mortis  donancis  non  pa-  ne,  quam  domin  u  s  volueric  aiteri  dar^ 

tkis,  fed  tclUmcncis  daripoceft  pcr  tcx-  feiipocius  conccdcre  bona  fua  poft  mop* 

vmktUmtiitaCAtmattimm,»^  waiiiiCcwMawtioiiBaM  veaitiut 

...                             "  *  ~  jpiiiai 
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ipfum  h^rcditarlum/cu  haeredirasipfa, 
vteft  ius  fucccflluuin  concinens  bona_* 
pra:fcntia,&:futura,  quia  tunc  iuxta_. 
alkgata  iura  illa  hxrcditas  pcr  paftum 
fic  coftituta  non  fubfillcrct,red  ycniunt 
bona  fimpliciccr  ciufdcm  dancis ,  feu 
pacifccntis,adqua:  mulicr,fcu  ciusma- 
ritus  non  vcnircc  propric,  vc  hacres,  fcd, 
vtdonacaria,fcu  donatarius  cx  caufa^ 
dotis,quod  vtiquc  a  iurcnon  prohibc- 
tur  j  quinimrao,  vbi  non  conftarct  dt-» 
voiunutc  donancis ,  prscfumcndu  ciTcc, 
quod  volucric  (impliciccr  fua  bona  do- 
narc,non  cransfcrre  ius  hxrediurium, 
quia  indubio  ea  incerprcucio  £acicnda 
eil,  vc  adus  pocius  valcac  ,quam  pcrcac 
pcr  ccitum  in  /.  quoties  ff.  de  reb.  ditbsjs,& 
1.  quoties  jf,  de  verb.fipiific.  Scd  contra , 
primo  ,quia  tcxtus  in  d.  l.  bxreditas  Cod. 
de  paS.conuent.  loquitur  praEcise  dc  bo- 
i)ismulicris,non  lub  titulo  haercditatis 
Ibi-  Ckw  igitnr  affirmcs  dotdi  tnslrtanento 
ftBum  interpofitum  efjevice  tefiamcntijVt 
fofl  mortcm  ntulieris  boiia  eius  ad  fe  perti- 
verent  &c.,  &  umen  ibi  dicitur ,  quod 
pa<flum  illud  non  fubfiftac .  Sccundu , 
quia  quocunquc  modo  fumatur  illa^ 
difpojitio,non  poteft  iubfirtcrc  ncc  iurc 
dotis,ncc  lurc  patli,ncc  iurc  ccftaracn- 
ti ;  non  iurc  docis ,  quia  rclata  cft  in  il- 
lud  ccmpus,quomacrimonium  dciicit, 
£  fueric  a  mulicre  ipfa  fic  conftituta.* » 
jicuci  nec  valet  vfw>frudus  poft  morce 
iVudtuarijcOnilitutus  i.Ticio  cum  vionc- 
tur  ff.  de  vfMfrnQ. ,  non  iurc  padti ,  vc  ex- 
prclsc  Glofi  in  d.  l.  hxrcditJS  (^od.de  paS. 
cotiucttt.,  vbi  dicitur,  quod  padtum,  vc 
boua  mulieris  poft  eius  mortcin  pcrti- 
neanc  ad  m.iricum  ,  non  valcat ;  non_. 
iurc  icftamcmi,quia  iUud  paaumnoa 
potcft  habcrc  viin  tcilamcnti,cum  icfta- 
mentutnpoilic  muuri  per  foiam  volun- 
latcra  tcftaatis ,  pa<ftum  autem  illud 
nonmft  volunutc  vtnuique  pacifcencis, 
vc  bcnc  nout  Giofa  iu  d.  l.  hxrcduas  iit^ 
verb.  mtcrpofitHmm  fin.C.  de  paQ.canucnt. 
vbialia  aifignat  difcnmina  intcrpaflu, 
&  teftaracntum .  Tcruo  vel  lUa  donatio 
bonorura  cllct  caula  mortis ,  vcl  inter 
viuos;  fipriraum  aflcratur ,  cftcxprcfse 
contra  tcxtuin  in  l.  licet  C.  dc  pdiis ,  vbi 
exprcls^  in  cic.  dicitur,  quod  pa£lum_> 
fuiuras  fucccilioiiis  inter  priuatos  non_ 
vaieat  etiam  pro  donatione  caufa  mor- 
tis,  &folum  excipitur  ibi  pa^um  incer 
militcs  pcrgcntcs  ad  bcUi  difcriraina,vt 
fupcrllcs  alteadcccdcu  fuccedat,quod 
cxfpcciali  fauorc  miiicia;  fubiiftic  ia^ 
vim  donacionis  caufa  raorcis;  ex  quibus 
BartolHs  ind.l.  licet  Cod.  de  pa£lis ,  &  ibi, 
^lexa))dcr,Ijfon,Tauius  de  C.iftro,.Angelus, 
fXCurtins ,  iiemMcxander  conj.  2.8.  nu.j. 


aiTcrunt,quod  ncc  pcr  donationem  caii» 
fa  mortis  poflic  valide  dari  hxrcditas ,  Aliz  fota 
fcu  donari ,  Dcindi  donacio  caufa  mor-  ^"'^'  ''^ 
tispoccft  rcuocari;  illudautcmpaaum 
non  vidctur  pollc  rcuocari  ,adc6q-,  ncc 
habcre  rationem  donationis  caufamor- 
tis;  Si  fecundum  aflcratur ;  cft  exprcfsi 
contra  tcxtum  in  d.  l.  h/ereditas  Cod.  </«_. 
pdS.  conuent. ,  &  l.  licetC.  de  paSis ,  quas 
iura  intelligunt  de  padtodonationis  in- 
ter  viuos  Sanchex,  lib.^.fwnm£  cx.nMi.f 
Fachineus  controu.iur.  lib.yc  .&^.,& lto.6. 
r.94.  &  proptcrea  donationcm  propriae 
hxrediutis  inter  viuos  non  valcrc  do- 
cent  Bartolus  in  l.  fin,  num.i  t.,& feqq.de 
paS. ,  &  ibi  Cagnolus  num.  i  . ,  &  alij  l*u- 
pra  allegati  in  aflcrtionc  .  Uicere  dein- 
d^ ,  quod  difpofitio  fit  quoad  bona  do- 
nanus,  nonquoad  ius  hxrcditarium.. 
vidctur  eiTc  lubfugium .  Quid  cnira_. 
aliud  eft  hasredius,  nifi  ipfa  bona^ 

Diccs  fccundo,cx  codcm,  quod  dona- 
tio  hxrcdiutis  fauore  fpeciali  militis  te- 
neat  intcr  viuos  fa^a,quamuis  lit  coUa- 
ta  ad  tempus  raortis  pcr textum ;« l.licet  Prioil^ 
Cde  t»:!fl«,ergoctiadcbctvalcre,quan-  pn""" 
do  taOa  eftcaufadotis ,  &  hoc  ob  fpe- 
cialemfauorcmmulicris  .  Scdcontra,  ^  ^ 
quia  priuilegium  vni  ftatui  concelTum  (i^^qj, 
non  eil  trahendum  ad  alium  ftatuni^, 
vbi  non  eft  eiufdcm  cxpreilio,cum  pri. 
uilcgia  fmcftriAiiuris,pr«cipuc  cum^ 
fpccijlis  racio  vrgcac  in  rauoremmilitu, 
qui,cum  viuraindifcriracn  cxponantia 
uuorem  Rcipublicx  Principis,vti- 
que  eifdem  dcbuit  prouideri  de  fortio- 
ribus  iuris  fubiidijs. 

In  hac  umcn  hypothcfi  fcntiendum-. 
cft,quod,  quamuis  illa  dilpoficio  hxrc- 
ditatis  fic  conccpu  caufa  dotis  non  tc- 
neat ,  ncumcn  raulicr  indouta  rema- 
neac  ,  &  vir  ignarus  iuris  non  dcci^  congna 
piacur  ,  cx  illis  bonis  fic  eidem  mulicri  dos»ii- 
congrua  dos  confticuenda  ,  &  caxanda  iis  boniJ 
habuo  rclpec^uad  facultatcs  Patris,  &  tvaai». 
dignicacem  coiiiugum,&  loci  morem_i, 
prout  cx  B^ldo  7{oMcilode  dotc  part  .6.pri- 
45.  rcfert  lomaes  jli^elus  Bejpns 
traii.  dedote  c.  i6.nu.\Z. 

Hic  inlurgit  difficultas ,  an  faltcm_. 
caufa  dotis  poiTit  iieri  valid^  donacioib- 
liuspartishxrcditatis  intcr  viuos/  Af- 
firmant  Baldusin  l.fin.  C.  de paSis ,  Decius  ^J^^^ 
conf.jO.  nu.  1.,  Maiochiusconf.px^.nu.t},  dwsnon 
t^e>/y««nrf<>fony/j7/f,camotirationc,quu  ^^1,^^ 
inde  non  adiraituri  faculus  tcftandi .  jorwio 
l^iihilominus  contrarium  fcnticndum_>  imer  vi-' 
cft,prout  fcntiunt  Mantxa  de  tacit.,  &  uosfoljDS 
ambig.cotiHent.  lib.  ij.tit.^^.,  Fachineus 
controH.iur.  lib.^ .  c.84.,&  ratlO  dcducitur  rcdttm- 
c\  praediOis  ,  quia  fcilicct  haercditas 
trajisfcrtur  tcftamentis ,  npn  paiUs  pcr 

tcxtum 
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taltlim i$dJ. IwtJUtasCMpi^jtmKmj;   maioraeus  ,  vel  eciam  coniunaus  ,  qui 
lacio  autem  de  coto  rcde  cciam  intclli-    non  tcncbatur  confcrrc  ha:rcdtcatem^  g« 

fjairdeparteperteitumro/.fi(««/(m«  cideminftiaito^iiecleigitiiiaaicaBcem  s;  iii: 
'Mfdt>akUt.t&l.qMifitinprincip.f.de  di»fiatribtis,&inftitiierit,fiu^  iaom-  ftitucor 
fjflrfir .  Ad  id>  quod  cx  aducrfo  diccba-  nibus  cius  bonis,  fiu^  in  partc  ipforum,  maior.i-4 
tur»  dfacndum  eft»ratioiiem  iartibfiftea-  cunc  abfolutc  tenet  iafticudoMCuin  vnuf-  tus  fueri^ 
tictalispaaiiKNifoiidtripicciiiineo,  quirquetfd»nsfiitspofficeaml^Semim-<^n^ 
quod  per  tllud  adimatur  ^cultas  icf-  poncrc,  qua:  fibi  vila  fucrit hoc tamen  SJjSorit*' 
tnidi>icdpodflia»ifflin  co,quodlucrc-  vnum aducrtendumcft,quod,iiinfticu-  • 
ditasnoaicanifiatattirpaaotledtefar'  carfitei  illiBoom'iin£tis,  qui  inTubfi- tnbw 
mento.  diumtencnturconfaoguincisindigcnti- gitimam, 

AssBRTioV.  Bona  primogeniturx ,    busalimenca,&dotesprxft^c>noncxi- cenoui^ 
%4    6t  maiocatns  non  folum  pouunc ,  fcd    maturprimogcnicusitlftitucusaboncrc  ftimno  i 
Bona^  eciamquandoqucdcbcncindotetradi.    fuisfratribus,  &  fororibusalimenta)& 
primoge*     Pro  clariori  mteiligentia  huius  ailcr-    congruam  dotcm  fubminiftrare ,  cum_, 
nitur^,3i:  cioais,&ddtiddacioaedifficiiitatum->  hoconusabipfoinftitutorcinipfumin- 
^'"boT      cadem prouenientium  rciendnm  eft,   ftitutum  transferacur ,  &  ficuci  ipfe,  fi     3  g 
fiinc  dTe  infticutionem  primogenij ,  feii  maiora-    viuerec,cenerecury  itadusfucoeflbrpoft  5^  jnfti. 
mafwiX ,  cus,  vcl  poHc  cflc  fadlm  a  fola  infticuen-    jpfius  morcem ccnetur  pcr  ea ,  qus  late  tutio  ma» 
dcds*    tis  voluntate  iadcpeadeacir  a  refcripto   (upra  cominendaiiimus ,  &  eciam  tm»  ioracns  . 
PrindptS)  vdcnmPrindpis  rdbripto,   nono  ieeftSihtt  Mgtrimmtij  ,  vbi  do  AiCTic  cz- 
feii  auiStoritatc ;  Si  cx  fola  voluntatt,»    obligaiionc  alimcntorum  agd)anus  .  ^-^^ 
iofticucncis,  vcl  infticuwr  fuic  Facer,   Si  vcc6  infticucio  primogenicurac ,  &  quidlm. 
Viirw  <K>>  ^  fitoorem  filij  atieuh»  infiitnit,  naioraciii  fiiAa  fiiericex  rdcripco ,  &  t,e(wiuiB 
c6Gder.t-  vcl  altcr,  qui  hacrcditatcm  fuam  non    auftoriucc  Principis,  tuncctiam  fub  fiit, 
ciones  cir  tcncbatur  infticuco  rdinqucrc  ,  fcd  po>    varijs  diftin^lionibus  procedcndum  eft, 
CA  inai-  terat  in  ocdine  ad  aliaa  cNrponere^,  veletenimPrincepsconcei&c&culucem 
'""ot!™  quini™'"^'  "«^      ceftamcnco  ipfi  in-    patri  conftitucndi  primogcnium ,  vd 
2^  fticuco  ,  nec  dus  fracribus  cenebacur  maioracumalicuicxfilijSfrdi^scamea 
fijnoge'  legicimam  rdinquere ;  Si  Pacer  fiiit  in-   omoibus  filijs  alimentis  cmapetencibus 
idinme.   fiicucor  in  fauorem alcedus  ci  fili/s» vd    iu xu  dcccnciam  propri;  ftactis^vd  con- 
alijs  fuis  fiiijs  reliq  uit  debita  l^icinumj   ccflic  faculucem  fimplicit^r,&  abfolute 
&  filiabus  congruara  dotcm,  vcl  ipfum    inflitucndi  priraogcniu,  fcu  maioratum 
inftituit  in  tou  fua  haercdiutc  nihiio  cxomnibusoonisaoaciprifflcdojquod 
eiprdsfereliaocaMcris  fuisfilijs,&:  filia»  aliisfilijscompeteottaafimestti&fllut- 
bus i  fi  ipfum  inftituit  in  tou fuahasrc-   buscongruxdotcsafligncncur^vcl  tan-  3^' 
j5    diuce,  &  caueris  filijs  lcgiciraain  ooo^   dem  concellic  faculuccm  infticuendi  in  siptiaJ 
Si  pater  rdiquit ,  cuncinftitutio  eftilleigiciaia»  mnnihwsfiiis  bonis  noo  rdinguendoc^  cepscocu 
inftirue-  &inualida  taminft)rocdfcicnci«,quam   terisfilijs.&filiabusalimcntaA  dotes,  cefiehc 
rit  maio-  in  foro  cxterno  Afo/ww/Kr/jftfrfp^iwoj.    fcdderogaodo  legibusconcranum  dif-  primo^ 
rarum  in  iib.i.c.i .  au.p.verf.in  prinio  c^fu,  Molitta    poneniibus ;  Si iuxu  primum  fenfuoi^  ^u'"  "* 
fiuorem  Tbe<ylcgiis  ie it^.  tom.^.  difp.  578.  »«fw. j,,   coaceftcdc,  &  iuxu  difpoficionem  con- 
MfiEl-  Gmexadlj^.Tai$ritloames.AngclHsBof'   ceflionis  Pater  rdiquent  cweris  filijs  „ 
^ooK-  ftt^tom.x.deelfcii.matrim.c.j.nu.  ^9o.,    alimcnU,&  fiiiabus  congruam  dotcm,  cunjo^ 
lidbi  lel  dr  dr  dttec^.mm.  40.,  cum  ecenim  cali»   vtique  teaet  priatpgcoiuffl  ,  &  laaiofa-  m  aJij» ' 
gitima^  iaftitado  fit  eoocra  lcgcs  de  l^itinuu*  cus,nee  infiitntns  tenecur  es  bonis  einf-  cnhmu: 
inftitutio  dcfcendcntibusrclinqucnda,  quidquid    dcmprimogcnij,&niaioratusalimcnu,  diaJini£_ 
^  inua-  concra  caicffl  Iqguffl  difpofitione  aAum  &  dotcffl  coniiurre,cuffl  iam  dc  ctidem.^  > 
"^*      eftjlrritamceoicadaffl  cft ;  Si  non  infti-  iiiijs,&  filiabaifiiectcabtpfiimaicnioce  ^^^' 
cuitin tou  ha:rcditate,  fcd cx fuis  bonis   prouifum;fi ver6 nonobftante  uliPrin-  * 
rdiquic  caetcris  fiiijs  iegitimam,&  fiiia^   ^ipis  rdcnpto  Pater  iafticuerit  primo- 
bus  coogruaradotem,tunc  deiiirecQm-  gcnium,feuaiaiocatitminoiiinibus  fua 
munifubfiftit  inllitutio  primogcnictirf,  BQnis,necalimcnu,nccdQtemrdiquerit 
51  ^ijq^  fcii  maioratus  in  £auorcm inftituti/:um   aii^s  hlijs,fcu  fiiiabus ;  cunccontrouerfia 
filiot  in  filijs  non  cencatnr  fdinqiierc ,  nifi  legi-  nuxima  cft  intcr  DD. ,  an  teocat  ilia^ 


mum*™"       feruaodam ,  irricuffl cric prraioge-  ad  maioratum,feii primogenium 

ner  nuio  Qium/eii  maioracus  infticucum ,  fcii  m-  tur  aiimcnu ,  &  docem  prseftare ,  ait* 

ftitucus  in  fauorcm  alicuius  ci  iUijs;  Si  vei6  ex  defirftu  tx>n  adimplecse  coodi- 

ctttaacustuit  inftitiMorprimnirnf  1/^1  tioBi»poficsiAfdcr^Cfi^ic^«ooccflioae 


•  j}6     Contraaus  XVI. 

.pcrPrincipcmfitirrita,vciraltcmfrangi  ratumconftitucrc  nihil  exprlmcndodc 

poflit?  Nonnullicontcnduntirritani-,  aUmentis,&dotec«tcristilijs,fcu  filia-  ^2 

Si  P.itcT       talem  inftitutioncm ,  vcl  faltcm  pcr  bus  afiignandis ,  tunc  probabilius  fcn-   Si  Prin. 

fiUosjfeiihliasnon  prouifospoireinfrin-  tiendum  eft  etiam  inftitutionem  non_.  cepscon 

gi .  Ratiocxcodcduci  potcft,  quia,  fi  tcncrc  .  Ratio  cx  eo  dcducitur ,  quia  cefffrit  ' 

Patcrfinercfcripto  Principis  cx  propria  rcfcriptum  PriiKipis  fcmpcr  cft  intclli-  pnmoge 

auQoritatc  primogcnium  inftitucrit  in  gendura  ,  &  intcrpreandum,  vt  nihil 

omnibus  fuis  bonis  in  fauorcm  alicuius  iniquum ,  &  contra  rcdam  rationcnu  ^^^^^'^ 


contra_. 
refcriptu 
Principis 
non  oe- 
creueric 
«leilimc- 
fis  fen- 
tenti.!  .-if. 
ferens  in' 
ftuiitie- 
Oem  cfle 
irrium  . 


cx  filijs  non  rclidtis  alijs  alimcntis  ,  ncc 
dotibusinftitutioipfa,  vtpotc  contrij 
!cges,eftillicita,  &  inualida,  vt  pra:tcr 
allcgatosfupra  DD.exprcfscdocet  loMt' 
nrs  Ungelns  Boffm  tom.  z.  de  effe£l.  matrim. 


contincat,  &  fcmpcrcum  ucita  condi- 


lUi 

uoac,vtiura  naturaE,&  poutiua  fcrucn-  ne  onne 
tur ,  vbi  nil  contrarium  cxprcfse  cft  dif-  alimcto- 
pofitum , adc6quc,  ficuti,fi  cx  propria_.  n>n>,  f« 
voluntatc  Patcr  in  omnibus  luis  bonis 
c, 7,  ««.38o,,ergo  etiam  irrita  crit,  fi  Pa-  inftituiffct  primogcniii ,  fcu  maioratum  f(^'^T 
tcr  inftitueritcum  rcfcripto  Principis,ca  non  rclidtis  caEtcris  filijs  alimcntis ,  ncc 
tamcnadic^a conditionc,vtrclinq^uercc  lcgitima,irrita clTctinftitutiOjiuquan-  bobilios  • 
cxtcris  filijs  alimcnta,  &  dotcs^ ,  ft  illa,  tumuis  inftitucrit  habito  Principis  ref-  nocenet 
feu  illas  non  rcliqucrit  .  Confcqucniia    cripto,  cum  taracn  hocintclUgaiurfcr- 

u.\tis  in  aUjsfcruandisjCrit  irriUjfi  non 
fucrinc  ca  fcruata,  finequibuscx  ftj 
cftct  irriu ;  rcfcriptum  eteniin  Principis 
fanat  dumtaxat  in  ca  partc ,  in  qua  cx- 


probaiur,tumquuficnon  relinquendo 
non  iblum  tacitconrra  ki^cs  difponcntcs 
de  alimcncis,&  dotibus  hii)s,  &  hliabus 
rclinqucndis,  fed  etiara  contra  difpofi- 


tioiicm  IVincipisi  cjraquia  Princcps  fic    prcfsc  difponit  ,  &  ad  quod  cius  mens 


ditjionendo  ,  tcu  conccdcndo  non  inlir- 
mat  difpoiiiioncm  iuris  coiumunis ,  fcd 
pociuscorroboia: .  Contrarium  tamcn 
fcncimu  Molitu  Jnnfladc pnmo^,  itif.z.c.i. 
tiii.  17. ,C"  c.  1 5,  H/f.  14.,  Molitia  Thcolii^us 
tom.^.  ic  iiifi.y<P'  iiv.  c.  5  78.  ««m.j.,  dimi 
voluiK  in  torocxtcrno  lalcm  iniUtutio- 
»ciH-i«_.,  tcncre,ade6  vtnon  pollit  a  filijs  in- 
cl>ii§m  fringi,  ita  umcu,  vt  in  toro  confcicntis 
tcncatur  infticutus  ex  iplis  bonis  pnmo- 
gcnij,  Ck'  niaioracus  alimcnta  compcccn- 
tia  .ilijs  fracribus  prvVftarc,(Ji  dotem  fo- 
ronbus,  quoruin  racioncm  non  in  alio 
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Scnrcn- 
ti.i  .ille- 
reiis  m.i- 
lor.itiim 


tnmc  in- 
fticucum 
ad  d.m- 

«.I  t  CitC- 
TIS  .lll- 

jiienc.i . 


potcit  racionabilitcr  trahi,  nonin  eo,ad 
quod  ncquic rationabilitcr  rctcrri . 

Si  iuxta  tcrcium  fcnfuro  ,  quatenus 
cxprcfsc  conccllcrit  inftitutioncm  maio- 
ratus,  &  primogcnij  in  omnibus  bonis 
non  rclinqucndo  cxtcrisfilijs  lcgitima,  deret  a 
fitalimcnu  ,&derogando  iuribus  con-  aclnlio- 
trarium  difponcntibus  j  tunc  arbitrarcr  nealiri. 
inlUtutioncm  tcncrc ;  non  cximi  tarocn 
primogcnitum  vocatum,&clc(£luaiab  ^'[^ 
oncre  concribucndi  cgceris  filijs  alimcn-  tenerew 
ta,&fiUabus  congruas  dotcs;  atqueia  adsliiK' 
hoc  ciprcfse  confentiunt  MoliBa  Inrijicu  t],&di> 


arbitior  CQniiilcic,nifi  inco,quod,  cum     de primog.  lib.z.  «p.i,  HWM.14. ,  &  feqq.y  teo. 


Pfinccps  in  luo  rcfcripto  difpofucrit,dc 
congruis  aliinL-ncis ,  &  dotibus  compe- 
tcncibir.  allii^iuiidis  ,  habcantur  huiuf- 
inocli  aiiincnca  ,  iS:  doces  pro  ailignati.<i, 
&propicrca,  quod  fili;,  (cii  filia;  prajtc- 
riti ,  lcu pr.eLcriia;habcaiuiolmumodo 


MoiinaTheologus  d.traii.^.difp.^ji.  rm.<5. 
verf.  tfnartar*  vero  partem,  Corduo.i  a  Lv* 
in  l.  fi  quis  a  iiberis  §,  fi  matcr  ff.  de  lib. 
d^io/.  Racio  in  vniuerfum  ea^ 

elle  potclt,quia,licctPrinccpspcr  illam 
amplam  conccllioncm  dcrogaucrii  iuri- 


Rationes  ius  ad  cailcin  alinicnu ,  fcii  doics  .  Ar-     bus  pofitiuis  difponcntibus  dc  legiuma  Jeaijo. 


Rjitions 
proluc 


pio  h.xc  bitrorpotioraclfciurapriorisopmionis, 
lententia  cum  conccilio  factaa  Principc  lit  tacul- 
tatiua,non  coadliua,ncc  pcrimac  diipo- 
fitioncm  iuris  communis,nili  iu  ca  raiio- 
ne,  inqua  fpccialitcr  difpo[ut,&  hono- 
raius  vticur.  Cattcrum,  cuinmhachy- 
pothcfi  nil  magis  concedat  rcfcriptum 
PrincipiK,quam,quoddifponit  lus  com- 
munc,nifi  in  capj^rtc,qua  rcltringit  rcl- 
pcducstcrorum  filiorum  ius  legicimx 
ad  congrua  alimcnta,&  dotero,  vbi  hoc 
feruatum  non  fucrit ,  vigct  adhuc  ius 
communCjfccundum  quod  irrica  cft  in- 
ftitutio ,  quando  non  cft  feruauportio 
debiualijsfilijs. 

Si  iuxu  fecundum  fcnfum  conccftcrit, 
quaccnus  dixcrit,  quod  pollit  in  omni- 
busfuisbonis  priuogcnium,  fciimaio- 


ciuili, & irriunubus  inftitutioncm ,  vbi 
ijs  non  fcruatis  cffct  irriu,non  dcroga- 
uit  umcn  iuri  naturali  obliganti  ilri- 
aiiHmc  ad  eadem  alimeou ,  crgo  noiu 
cft ,  cur  non  obftante  illa  inftitutioat-» 
fadta  cx  rcfcripto  Principisnon  tcncatut 
vocatus  ad  primogcnium  calia  alimen- 
ta  fubminiftrare;  vndc  communitcrdo- 
ccnc  lurilpcrici ,  quod  liccc  lcgitima.» 
quoadquoum,qiu  racioDC  cftindufla 
lolum  iurc  ciuiU ,  poilic  pcr  refcriptum 
Frincipis,  &  pcr  ftatutum  tolli ,  noa.* 
potfic  umcn  colU  quoad  quanciutcm.. 
alimcntorum,quz  vitse  nccellaria  funt» 
ciun  bzc  finc  debica  iurc  nacurae. 

Ex  ijs ,  qujc  hadlcnus  difta  funt  fe- 
cundum  omacs  prxhabius  diftin^lio- 
ncs  pa«c  ,  feu  hquido  patere  poceft , 

quan- 
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uandonam  vocatusad  primogenium, 
:u  nuioracum  tcncacur  cx  bonis  eiuf- 
.    ian.  nuioncus ,  Teu  primogenij  conffi- 
n<r"         dotcm  filiabus  inftitutoris , &:  rcf- 
^^Lf^  fcQMt  fuis  fororibus ;  vbictcnim Patcr 
ipfc,(eiitoftituiorniaioratus,fcuprimo- 
genij  non  rcliquiteifdcm  filiabus,vcl  lc- 

Sicinuni,vel  congruam  dote,nccaliun- 
h  luibeiit ,  tenctur  idcm  ioftinitas  eiA 
dcm  cx  bonis  ctiam  m.iioranis,  &  pri- 
'  inogenij  conftitucre ,  quia  onus ,  quod 

•rat  io  in^cutorc  docandi ,  tranlitin^ 
ipfum  inftitutum.  Quid  ver6  diccndum 
nc,  fi  infticutor  primogcnij,  feu  maiora- 
tus  fuericeicraneus,  (eu  coniundus,qui 
HQO  teocacurdoure,  cunc  res  regalaii- 
da  eft  ad  normam  eorum,qu9  di^  foe- 
runt  in  prxccdcncibus  deboilM  fldct* 
coouiiUIb  fuppofitis . 


FR.fiNOTIO 


I 

Articuli 
«naii.- 


Dscaara  dotb  formali. 

'jirtievli  examintmdi  cirea  tit  ulum .  i . 
Dos  conflituipoteRfolo  confenjnfigno  tnate- 

ridi  exfrefio .  x. 
'Hsnefinecefkria  exprefia  flipfiUtio. 
'Honefl  necelJarnt  fovpturj,  potefl  tameneX 

partium  connentione  e(Je  nrccftaria.  4.. 
QHondotum  fcriptara  ex  conuentione  par- 

tmm  imdUigatiir  effe  de  fttbfiMtia,  & 

quandonamadfolainprobjtionrm.  5. 
t^n  efl  neceffaria  aSiialts  traditio ,  perip' 

fam  tamen  perficitur.  6. 
*Dospotefl  etiam  cot^itui  taeiti  wltjptmt 

&  prjef^mptieme ,  7. 
,/^untur  modi,  ^mmttteM  p0t«fl  itt 

tonflittu  .8. 
'Pot^  etiam  conflitui  per  mtus ,  &  figna 

externa.  p. 
jStimmterabfemeSf&qmmodo.  10. 

NONdiii  immorandum  circaprae- 
fentem  citulum ,  quandoqtudem 
ferma  proprii  rumpca  oonnftit  in  illo 
aftu  ,  pcrrqticm  dos  lccundum  conucn- 
tionescontrahcntiumconltjcuuur,ficu- 
ti  forma  caBterorum  contraAuum  con- 
liftit  in  adUbus  voluntatis  contrahen- 
tium  fccundum  diipolitioncm  iuris,  fe- 
cundum  q  uos  connitDiiiitiir . 

Adhancformam  pertinent  omnta_> 
pi&i,  qux  inconftitutioneeiufdem.. 
dotis  cx  voluntate  eorund£  contralien- 
ttum  adijciuacurj  dequibus  ei  occafio- 
ne  latft  aftam  eft  in  pnecedentibus ,  & 
dc  quibus  plura  in  fcqucntibus  adi)- 
cicncur .  Ea  iquae  praccipuc  fub  hoc  ti- 

tnitobceiuittaaisgeatur^u 


OjLio:  modis  pollic  dos  validc; ,  &  vtilitcr 
conditui.  Sccund6jannoniblumcx- 
prcfs^ ,  fed  anetiam  tadti  poffitdot 
conaitui .  Teiti6 » an  per  ftlos  nutas , 
&figna.  , 

AsssRTra  I,  Dot  oonfticui  poceft  va-  _  ^  . 
lid^,  &f  vtili«r feJo  confcnfu  figno  ma-  ^^po- 
cerial i,& feniibflt eiprclTo .  Magonius de-  |^|J^|^ 
tif  Fbr.  86.  pertmm,  Tt^bmUtt.^.  looiafai 
fowf/.788.  fu  figno 

Ratio  ex  codcducitur,quia  dos  prac-  nuteriari 
citipromifravcnitnominedocis,&oom-  «P***». 
prenenditur  inftatuto'oquentcdedote 
Gratianus difcept.  far.  c. 666.  nmn. xx.,& 
feqq.,^ltogr.idns  confip.  num.^'j.,& feqq. 
WX. ,  Taulus Chriflittus  decif.i}t,.  «m. 1 5., 
&feqq.vol.^.,  fiuius  eommumum  opiiuon. 
117.,  &  xi8. ,  &  nos  etiam  docuimus 
Uce  in  praBcedencibusi  Scd  dos  promif- 
fa  coniinit  in  folooonTenfti  proimcceatB, 
&:  volunt.uc  .icccpt.intis,  crg6  dos  po- 
tcftconlticuiper  lolum  conrcnfum  con« 
tiaJientiam.  Gonfirraacureiiijs,qus 

labcntur  inl.-jnica  inprincip.,&§.  &vt 
^enius  C.  de  rci  vxor.  aS. ,  vbi  rubUta_« 
rei  vxorix  a^^ione  oonceditur  aftio  ex 
ftipiil.iui  pro  dotepromi<faconfcquen- 
da,4uaniumuis  cxprcfla  ftipulatio  non 
ioterueneric ,  ei^  dos  pcr  folum  con- 
A»rumintetligicurvalide,&cl?cacit^r 
confticuta ;  Ncquc  obcffc  potcll ,  quod  ^.,"0,^ 
dosdicatur  adando^vcl  donando,quod  jos  Jica-' 
cx  ^cnere  fuo  importac  cradicioncm ,  &  tur  i  dan 
dationem;  Non,  inquam,  obefle  poteft,  do ,  vel 
quia  dos  non  folum  dicitur  ab  a<flua!i  dooSdo  i 
dationc  ,  feu  traditionc,  fcd  etiam.ab 
oncre  dandi,  feu  cradendi,  Hcuci  veodt- 
tiOjfeu  vcndo,quod  dclumitura  venum 
do,non  rolum  tignilicat  ipUui  adtualem 
traditioncm ,  lcd  etiam  onns  trad^idi 
a^Uone  cx  vcndito. 

Ez  his  dedud  feeilc  potcft,non  efle_* 
neceflfariam  pro  docis  conllitucione  cx- 
prcflam  ftipulacioncm ;  cum  ccenim  pcr  ^ 
textum  m  d.  t.  vnieaf.  &'otptenimC.  de  "^""^" 
reivxor.ail.  adijciatur  ftipulatio ,  fcu  p^aftV 
hypothecaimplicita  etiamumpiicidotis  pulatio. 
promiffioni  -Ibi  -  Hihil  enim  ^Mhet,& 
jf  fine  fcriptis  dos  vel  detur ,  vcl  promitta- 
tur,  vel  fujcipiatur ,  fimili  modo  intelligi 
fOUm  jUfnlmimiem ,  &  typmbeeam  ex 
vtraque  parte ,  &paul6  ante  Siue  ipfa 
principales  perfona  dotem  dedcrint,  velpro- 
m^ierim,vH  fufceperint ,  &  poftea  fubdi- 
tur .  I^'  enim  &  imperitia  hominim,  &  ru- 
flicitas  nihil  eis  poterit  afferre  prMudictj  , 
enm  nos  itUs  ^iiraiitibiis ,  &  nefcientibut 
tn  boe  cafu  mfiram  imbtxerimus  prouidetf 
tiam ;  per  con/equens  fequitnr,  quodf  0 
exprds^  non  fucric  poiica  ftipuJaOOs 
iotdiigacur  validi  dos  ooofticuta. 
AniaTloQ.  AdronftitiiciMfaiW<to* 
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Noncft 
necefTa- 
ri.i  fcrip- 
tura,  po- 
te(t  tame 
•x  padlo 

fwU* 


tione  par 

tiiimvim 
habcnt. 


5 

Qltando- 
luunifcri* 
ptotit  n 

COniictio 
ne  p.iinu 
litneccdi 
ria  addib 
fiftcti-im, 
&  quan- 
don.-im_. 
•dfol«m 
probatio 


6 

Noneft 
nccefTa- 
rin  Athix 
l:s  traJi- 
tto ,  per 
ipfimita* 


tcm  cxgcncrc  fuonnn  rcquirirur  fcrip- 
tura ;  poccll  tnmcn  cx  partiura  conuen- 
tionc  ita  con(Ucut»n  nne  fcriptura  ooii 
habcat  vimaliquaiii,  nec  inieUigatar 
pcrfoaa . 

Prima  pars  cxprcfsc  colligitur  ex  d.l. 
vnica  §.  &  vt  plenius  Cod.  de  rri  vxor.  aH. 
Ibi  liihil  enim  prohibet ,  &  ft  fine  /criptis 
dotXKlieturfVelpromittatWfVel  fufcipia- 
tttr  ifimili  modo  inteUigi  fa£l.tm  ftipHlatio- 
Mm  ,& hypothecam  f  de  ft  fuerit  fcripteu; 
ncc  incongrua  rationc  hoc  dcccrnitur  , 
quandoquidemjcum  dos  fit  ex  iUiscon- 
traftitnis,qut  foloconfbnfu  pcrfici  pof» 
(unt ,  noii  cxi^it  pro  fui  rub(Linui_> 
fcripturamj  rcdadrummum  pxopro* 
batMMie. 

Secunda  parscx  cocuincitur,  quia, 
cumcootradus  exconucntioaepartium 
legem  accipiant,Tbi  talts  conuentio  iu- 

ribus  non  obfiftit,  non  eft,  cur  ,  fi  ipfi 
contrahentcs  volucrint  dotemvim  non 
lubere,nifi  rcriptuncoaiplcatur,noa^ 
dcbcat  ipCircriptur.i  pro  forma,&rub- 
ftaniia  apponi,adeout  ipfa  dehciente^ 
non  adhuc  intelligatur  oos  conftintta . 
Vcrum  taracneft,quod,cum  fcriptura 
poffic  cilc  volita  a  contrahentibus ,  vcl 
tanquara  forma  cootradnsyyet  untum 
adprobaiioncm  ciufdcm.cx  co  prxcis^, 
quod  fueritadieftumpadtum  dceadcm 
]>oncndatnoa  ben^  inieiatur,  quod  iUa 
litvolica  lanquam  forma,  vel  tanquam 
de  fubUaniia  aaus,&rcgularitcr,  vbi 
aliiernonconltatdc  voluntatccontra- 
hentiumipi^^fumenda  eftappofiadum* 
taxat  ad  probationem . 

Si  vcru  inqutracur»qnaadonam  fcri» 
piura  ex  conuencionc  partium  dicatur 
oe  fub(lanciacontt'adtus,6c  quandonam 
ad  fiiiipliccraprobationem  ,  itaut  illa_> 
nonduin  contcfta  habeatur  contraAus 
pro  nnpcrfcfto,&  poflit  elle  locus  pacni- 
ccaua:,vel  iion,dicaraconfulcndos  clTc, 
qui  dc  h.ic  matcria  laie  diifcrunt  r/»- 
faurum  dccif  197. ,  Mt^oniim  decif.  Flor. 
IJ5,  nu.i^.,& decif.  Luccnf.^^.  pcr  totum 
(fmiamhMiorem  coHf.^o^.,cr  jo^.,(jra- 
tUmm  difeept.  for.  eap.^6^.  m.x^.  Hiotmm 
p.3rf.j.  diucrf.  decif.^^.,Spcrrllum 
iecif^  I .  m.%i.j&  fciiq.,  Menocinut»  lib.^. 
pnefumpt.i^i.  per  totmn .  Indubio  regu- 
laritcr  in'c!'igicurfcriptura  fieri  ad  nie- 
ram  probauuncra,&  non pro  fubftan- 
cia  Barbofa  in  l,  contraSns  mm,J,C,ief^ 
it^rum.,  GixxM-el.  decif.j^,  w.J. 

AssBRTio  III.  Ad  coniiicuendam  do- 
tcm  non  cft  necefTaria  adlualis  iplius 


traditio ,  per  bfam  samen  cradicionem 

?'[uoadfuoscfieftii 
umatur 


quoad  fuds  cfieftus  complecnr ,  &  con- 
f rtnu  pars  liquec  ex  pracoedcatibus» 


vbi  dos  tantum  promifTa,cn  propriidos, 
&  coinprchenditur  fub  ftatucoloquen- 
ti  dc  dotc ,  &  e.x  l.  vnica  $.  &vt  flenins 
C.  de  rci.  vxor.  a£i. ,  vbiconccditur  aclio 
ex  ftipulatu  ad  confcquendam  dotcm.. 
dumuxat  promifliuB. 

Sccunda  pars  exeo  eutncituryouia-i, 
cum  dos  rcgularicer  decur,  &  coDllitua- 
tur  in  ordine  ad  onera  matrimonij  fu- 
flincnda,  tunc  in  fuo  cScAu ,  &fioe  in- 
telligitur  complcta ,  quaodo  buiufmo» 
di  oneribus dcfcruit,  non  potcft  autcm 
deferuirc ,  niit  a^u  tradatur  «  vd  in 
vel  quoad  eftftum ,  quatemis  ftiticet 
licet  capicalc  dotis  non  fit  coMatunx- 1 
coafcratur  camcn  intccdie  eiufdem.j« 
quod  «quiualec  aAualt  craditioni  ca<» 
pita!is . 

AssfiiiTioIV.  Dos  noo  liolum  potcft 
conftictti  perfiarmam  aliquamexprcfsa, 
fed  eciam  tacit6 ,  vel  legum  vi,  vcl  praE- 
fumpdone,  vel  ex  cacica,  &  praefumpu 
concrahentinm  voluntate.  Gonfentit  in 

Omnibus  Opiate  tom.l.  dr  cnvtr.iff.  trj6f. 
li.de  dote  difp.^y.  de natura dotisfcU,i, 
tam,lj7.,& fcqq. 

In  alb  alTcrtum  nonindlgct  proba- 
tionc,  niii  in  ailignandis  modis  ,quibus 
intelligicur  dos  uciti  conftitui  .  Sic 
iuxta  prawdla  primo  dos  taciic  confti- 
cuitur,quandodote  inprtmo  matrioio- 
niooonfticuta,eodefflque  macrinionb 
diflbluto  pcr  obitum  prioris  mariti  vxor 
tranfu  ad  fecunda  vota  cura  altcroma- 
rito  nnlla  h£tz  expceffioiie  dotis ;  tunc 
etenim  cacic^  intclligitur  ea  dos  conlli- 
tuta  fecundo  marito,  qu;  fueratexprcf- 
s6  confticuca  primo  pcr  ccxtum  in  l.  do- 
tem  30.  ff.  ie  ittr.  dot.  infitt.  &  tradit  idcm 
Ognate  Joc.  eit.  mm,  165. 8c  nos  etiatiu 
fupra  late  iradidimus .  Secundb  quan- 
do  inito  matrimonio  inter  icruos,inter 
ipros,&  pcr  ipfos  dos  conftitttCaeft,qoc 
tamen  non  iubfiftit  proptcr  conditionC 
rcruicutis  ;  fi  ctaiim  ifti  ad  liberutem 
tranicanc  t  dos  ip(b  iure  >  qus  ent  an- 
tcccdcnter  inualida  ,  fit  valida  ,  proiit 
habetur  in  texcu  iii/./i/«rii«  /critojy./. 
ie  hredot, .  Tertioquaiido  contnAc» 
matrimonio  cum  congrua  dotc  contiiw 
gic  lilud  quoquo  modo  diirolui,quate» 
nus  mulier  legitimi  diuertic  a  nurito » 
fi  ctcnira  poftca  matriraonium  rcince- 
gretur ,  tacuc  etiam  cadcm  dos  iotelU- 
gitur  conitiaiis  Aereoouari  per  textum 
in  l.  DiuMs  fenenisdo.  ff.  de  iwre  dot.  quod 
&  in  fimilibus  baDetur  in  l.  ctm  maritia 
X9.  verf.  Titins  ff,  eod.  tit.  vbi  non  folum 
contrahcntium  ilgnis ,  &  nutibus ,  fed 
etiam  pr^furaptione  legis,  &  indicijs  vo- 
I  jni.u:.  c  (ntrahcntium  dcfumptisdos 


Eftinot* 
dine  ad 
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ntatiiao 
nij. 
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Sentienusdotemefieiiis  induerfale  ientiwit. 

buiiifmodi  fritSus  dotem  Mgere.  z. 
Contrarism  fnriiaent ,  fw'  team  dHitUfii 

kupmkdare,  7. 
Ixp9ritwr  wtent  Bmdi  'Hpnelli .  4.  • 

HHiltfmodi  firi^MS  non  funtparsdoHtt  MV 

vtnimu  in  anftmentiim .  5. 
Mx^  umen  poffimtdHmeieUte,  &  ipiOf 
6» 


iuxta  ftacuea  municipalia  aliquorum.» 
locorum,  vxor  nubens  fine  expreffado- 
cis  conftitutionc  inccliigitur  omnia  fua 
booa  aiarito  cooflituere»iaalijsialccm 
legitinMin  in  doceni  dare . 
AssBRTio  V.  Dospoteft  etiamcooftir 
9     cuiperiuitU8j&  figna  cxtesiu,Offim  4. 
Poteft  trnS.  1 1 .  iedote  difp.  jj.  de  mmm  it$k 
etii  con-  fell.S.  num.  irfi. 

ftitui  per  Aatiocx  eo  dcducitur>  quia  contra- 
nutui ,  ^otis  eft  cviUi»  oontradibas , 
^P**  gui  cxig.int  certim  verborum  formam, 
ied  fol  um  confenfum  contralicntium_ 
fcnfibilcm,  vndc  in  l.vnica  f.  &  vtplenius 
C.de  reivxor.  <iS/o«,cxprcfsiaflierit  Im- 
perator,quod  rcfpe^u  impcrirarum,  & 

rufticovttffl  (iudiiiidiMu  prouidentia ,  per aliqaod  temporit  dottm 

&  ftatim  inducit  pro  omnibus  dotibus  tuerint,ortafuit  controuerfia ,  an  fruc- 
ftipul.uioacin,&  hypotliecam ,  crgo  fat  tus  ciufdcm  dotis,  fcu  fuadi  doulis  poil 
cnt,  quodulisconicnfusfenfilMlisred-  tempus  diifoluti  macrimonij  augcanc 


DIsQyifrrioI.  GontraAiinaptijsiiH 
tcrThcodoricum,&Caiam,&in  _ 
cifdcm  ailignau  pro  eadem Caia  con-  c^„- 
grua  dote,  feu  fundo dotali ez obitu  ^Tfa^S 
Thcodorici  diffolutumcft  matrimoniuj  fyij 
cumquc,  iiaercdes  ciufdcm  Tlieodorici  temunisi 


datur  per  nutus,  &  ezterioia  figna^, 
cum  hxc  apta  fintad  manifeftandnfrL> 
cundem  conkiifum.  Confirmari  poccft 
exco,  quod  iubccur  in  Lmmm yj.ff.  de 
imtiot.,  ▼biniatas,fnffdu8,ocaecu8 
obliganturnomincdotis,  &  validc  nu- 
trimonmm  contrahunc  ,  cum  tamen-* 
nomuli  per  nucus*  &  i^na  exterioca 
poUint  matrimoniura  concraiiereiflc  do- 
cem  conftituere . 

^Es  quibusetiam  deduci  poteft,quod 
«ciam dos  ipfa  pc^t  confticui  inter  ab-   Sdgado  i'nUJ^he,m4i^'ftna x.$.nm.^, 
fentes,  cumfuHiciat  ,  quod  confcnfus   infin.,Hawtica  ietatie.&  dmbtg.connei», 
cxtcrius  iiidicccur,  6i  alteri  contcratur,    lib.  11.  tit.  6.  ,  vel  eftcipfas  rcsdotalcs, 
KraM»  quideporcec;  &iiociionfoiumquoad  pjroucfeaciuncUxtfr.  M/imM^.dr.Mrt 
,  Hc  «todttm  conftietttimiiein  in  praii  rccep-  iee.  mmtjS.,  lHkumim  4r  biero  iatit  verli, 
qa(XDO>   tum  cll  ,cx  qu.i  cti.un  deductumcft  ,  vt    dotc num .\z .,B.ebeUmieehlig.iuSl . part.z. 


candemdocem,&  ex  fuppoficione,quod 
augeant,  an  illud  augnKntum  gaudeac 
eodcin  iurc,  fcu  priuilcgi)i>  ^llOyfett 
^ttibusgaudec  eadem  dos  • 

luxta  quod  DD.  (entianedaiMi,  vel 
effequoddam  ius  vniucrfalcjproucfldr- 
tdus  inrnb.ff.folnt.matrim.  kmk.xi.  ,  CSC 
Srijtitxmkrmma^.,&feqq.,  tiipnm» 

i^^.,&feqq.  ,  Socinus  Scnior  mm.  54. ,  & 
jS.,&fetfq.f  Rninus  niim.S^.,Gr feqq., 
Maratitj  ijmrtapart.printif,  i&»^ 


lO 

Bciamin 


iaternuutij  dicantur  dotisparanimplii, 
igdrethmrefmA  maiuseft^^mad  om»- 

tradum  raatrimonij  ,  quod  cclcbrctur 
intcr  abfwiiccs  pcr  procuratoicai  dcfc- 


lik.^.q.i.  nnm.  i .,  Lnimm.  .Tkt^Mor, 
traS.^X.1  ijmm.t.,  C/^rustlCddmieii^,, 

&  iure  traii.  ji,  difp.  9.  pwwff.  p.  rum.  i. 
diucrliinodc  ioluunt  prxlcntcm  ditfi- 


«cnteiftconfcntum  principalis,  vel-alift  Culcatem ;  qui  ctenim  fuftinent,efti;  ius 
modo  j  atgue  in  boc  conucniuntomnes 
DD.,  vcvidereeftapudOsM«rWu^///».^7. 


vniuer{ale,airerunt  etiam  huiufinodi  t\ 
frudus  dotem  augcrc  argumento  apo-  . 
ftcrioridcduc1o,quia  fciliceteadcm  .ic-    -  • 
tione  frudus  vcniunt,  qiu  dos  ipi»  1.  fi  ^Qcieo^ 
iMr^o  5 1 .  f^K.  jf.  fotntjmntrb».  ,-ybi  au- 
ccmeadem  cft  ai-tio,  dcbctidcmefteius,  eflc  ius 
adeoque  fru^usipfihaberidebcntpro  vniuerj^* 
doce,leu  parteipfiuseandemdotcnin-  lefencijic 
tcgrantc;  qui  verofuilinent,  coofiftcrc 
inrebusipfisdotalibus^aflerunt  noaaur  ^'^'^ 
gere  ipfiimdotcm ,  ncc  pofte  peci  eadcm  augt^ 
aftionc  ,  quados  ipfa  pctitur,quia  in-j  redotem 
iudiujs  particuiaribus  4  vbi  acceliioues  ^ 
aoo  fiinc  promii»  fwr  tfpnlarinnnn  .  contnu 
Anfruaus  dotis  percepti  poft  folutum    nunquam  dcbcntur  iurc  a^kionis ,  fed  riam  ien* 
~  plTicjo  iudicis  mcrcciurio ,  atque  adeo  tiunt,  qui 

Uta.fenteatiafupcrprincipalicxiingui'  (jii^mcrnr 
jBur  ius  petendi  ules  acceluoaesper  tei-  p.^^^ 
tum  in  l.  enmprincipaiis  ff.de  regjmit  I4.  "J^^  ^  • 
g.ietefi$i  ^/W.  #.  ^««^  "rt.  loc. ,  atquc 
Vu  *  *» 


DIsy.VlSITION£S  I. 

A  pt HiM  ad  dcci m  a  m  praeno* 
dtfnem  indufiuc* 


matrimonium  augcant  dotem . 


J 


.  4 

£xponi- 
eur  ment 
Bald.No- 

MClL. 


5 

Huiuf- 
modi  fru 
<ius  non 
funr  part 
dotis,ncc 
veniunt 
in  aug- 
Dientiun 
dous. 


Exigt  ta- 
men  pof- 
Stt.a£}a.o- 
nc  dc  do- 
te,  &  quo 
aniodo. 
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tea  rcnciunt  "^e^ufantius  de  pigmr.  qmrto  quod  tanquara  valdi  notabllc  confide- 

iwmt.  fccunda pards  nwn.^o.^C^mpe^ius  rauit  Sa^KJ  'Hpwllus  de  dote  fm.i,nu.6. 

iedotepart.j.a.i^^. ,  cx  quibusdcduci  Exquibusomnibusdeduccs^quodqua- 

potcftjquod,  neademaftionenopoflint  tumuishuiufmodi  fruftus  cxigaturca- 

poft  latara  fcntcntiam  fupcr  principali  dcm  ailionc,  qua  dos  ipfa  cxigitur,  hoc 

peti,  non  babcant  propric  rationcm  do-  non  proucniai  cx  eo ,  quod  dos  ftt  ius 

tis ,  ncque  augmcnti  ciufdcm  arg.  l.  tdi-  quoddam  vniucrialc/ed  ex  fpcciali  pri* 

ks  §.idemfcieruium  ff.  de  ddil.cditl.l.qui per  Uilegio . 
(oUationem  §.fin.  ff.de  aS.  empt.  Glofa  inl. 

item  veniunt  ^.frtifiits  verb.  omnesff,  depC'  ■  ■■■^m— i^— ^>i^i^^ 

tit.  hsred. 

Nos,qui  in  prccccdcntibus  docuimos, 
dotcm  non  confiftcrc  in  quodamiure-» 


$.  II. 


vuiucrfali,  fed  in  rebus  tpGs  dotalibus ,  An> & quando  refpcAu  ftupratoris dos 
vidcmurcompclliexviconfcqucntiaead  dicatur  cauia  oncrofa  . 

afTcrcndura  huiufmodi  frudkuspoft  dif- 

folutum  matrimonium  perccptos  ,  non  SVMM^AKIVM. 
augerc  dotcm,  ncc  cflc  parteni  ciufdc, 

nec  polTe  peti  eadcm  ai^tionc ,  qua  dos    Exponitur  siatus  centronerfts .  i. 
ipfa  pccitur,fcu  fuit  pccita,&  ft  lata  fuc-    Obiigatio  dotandi ,  &  duetndi  reJpeBu firit' 
nt  fentcntia  fuper  cadcm  dotc,  cura  cx-      pratoris,  an  fit  copidatiua ,  a»  diftmSi' 
tindum  fucrit  msprincipale ,  non  pof-       «m  .  z, 

fitadhuc  vigcrc  olhcium  ludicis  in  or-  Ula  coptdatiua  refolmtnr fic  difimSiuam.f, 
dinc  ad  frudus  eiufdcm  poftdilTolu-    ExreguUgenerali  in  alternatims  optioflat 

pencs  perfonam  Ufam  .  4. 
Inhoc  fpeciali  cafu  neuter  videtnrft^e  cogi 
ad  iMbendum . 


Cum  matrimonium  pcrccptos 
His  tamcnminime  obftantibus  Baldus 


'tiouellus de dote part.z.n.6,  quamuisalTc- 
rat  huiufmodi  frudlusnoncftcdotcni^, 
nec  partem  dotis,  dicic  tamcn,  quod  pe- 
tipoflint  adionedc  dotc,non  quidcm_. 


Si  fiuprator  elegerit  nuptias  cum  fiupratCL, 
ccmfentientenon  eximitur  ab  oaere  ipfam 
dotandi ,  6, 


ci  natura  vniucrfi,fed  cx  fpcciali  fauo-  Stnprator,  qiueUgitdotationem  fine  nuptijt 

rc  doQs>quaccntu  cenfcantur  venire^  vUra  dotem  congruam  tenetur  alifiid 

pcr  viam  quafi  augmcnti,  licct  pcr  rao-  plus  erogare  ob  fluprum .  7. 

dum  improprium  , dcqua  rc  nos  plura  Sideflorator  renuatnuptias,&dotet4otsti9 

attigiraus  fub  hoc  eodem  titulo  de  dote  i .  refpeliu  ipfius  eft  extituio  onerofo .  8. 

frtnot.  I .  fcci.  i.^nt$.ix.ad  i^.6c  iuxca  Stuprator  non  fatisfacit  fuo oneri  iur^endo 

ibi  dl6iz  .  nuptui  ftupratam  aiteri  iuxta  (latum  ip- 

Refpondcofruihisillosperceptospoft  fius.  p. 

diliolutum  raatrimonium  ob  obitum,  Inforo  externotenetur  ad  integran  dotfw, 


mariti  propric  non  cllc  partem  dotis, 
nccvcnire  in  augmcntum  illius  .  Con- 
fonat  cum ijs,quae  fupra  docuimus fuh 
boc  eodem  tit.  de  dote  1 .  prxnot.  i .  feH.  x. 
vf/»p.atquc  ita  doccnt(//o/j  <»  ifsmari' 
to^.fin.ff.folut.matrim.Vhanutius  de  lu- 
cro  dotis  verb.  doten.  15 .,  Baldus  l^oueUus 
dedote  part.z.n.yinfiH.&n/i.,  Marefcot- 
tus  var.  ref.  c.  6j.  Pluribus  rationibus 
dcduccntibusad  abfurdum  firmat  hanc 
rclponfioncm  Baldus  HpucUus  J.  pArt.  i. 
fw.7.,C5"/f^^.,quemvos  confulcrc  potc- 
ricis  .  Rccolitcvlccriusca  ,qu«dida_. 
runtlocofupcriusallcgato ,  ncmpc  fub 
boc eod.tit.oricnoc.  i.fetl.x.an.  ix. 

Refpandco  fccundo,  quod  quamuis 
illi  fru<flus  non  vcDianc  propric  nomi- 
nc  dotis,  n«c  augmcnti  eiu(dem,  exigi 
tamenpolfinc  cadcm  a^^ione,  quados 
ipfa,  fcucius  augmcncumcxigitur.  C6- 
fonat cum  ijs,qua:  docuimus<<.  pnenot.i. 


non  tantum  ad  illud  plus,  quod  exegit  Hu' 
prumfupra  dotem.  10. 
Siftuprator  elegerit  nuptias  confentiente  ea- 
dem ,  &  parentibus  eius nuUa  fadameih 
tione  dotis ,  &  ftuprator  ex  interuailo  ne- 
mine  inftante  conftituerit^obabiliu  con- 
ftituit  ex  titulo  onerofo  .11. 
Etiamfiftuprata  nupfcrit  xquali  noneximi' 
turfluprator  ab  onere  ipfam  dotandi .  ix, 
Jnquoconfiftat  illa  altcrnatio .  i  j. 
Siftuprator,  et  ftMprata  non  fint  atjualis  con- 
ditionis  ,ftuprator  non  tcnetur  lUamdu- 
cere,nec  dotare  iuxta  conditionemiffiut 
fiuprotttis.  14. 
Siftendo  in  foro  confcienti*  ftuprator  ttnt" 
tur  tantum  ad  id ,  quod  fiuprata  fajia  efl 
damni  iniUavioUtione  .  iV. 
Hs/nntdU  iUationes  ad  pradiaa  ,  iti, 

DIsQvisiTio  II.  Stuprum  commifc- 
cac  quidam  Bartboloma;us  in^ 


fcQ.x. dcdote  i .  w.  14.,  &  hoc  cx fpcciali  pcrfonam  cuiufdara  virginis  nobilis c6- 
dotis  priuilegio  in  uuoreu  eiufdcni-> ,    dicionis, Sc  bons  ]LaQUc,aducrfus  quem 

Bar- 
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J     Bartolomxum  ipfa  virgo  dcfloraia-, ,    ncm  dcfloratam  )  cligcndi  vcl  dotcm,  ^ 
eiufquc  parentcs agebant,  vt  dotcm  pro    vcl  nuptios  defloracac  ne  ?  an  dclioran-  "ff'- 
fy^^^ifUooi^raimncipaxnt .  Agcbatur,    ti  ?idcft,quod  praecipuchic  vcnit  cxa- K 
tgm,  ipfeteiierctur  dotcm  illam  coniU-    ininandum.RcgulageiieraJiscft,quod  tcrliati- 

tuere,&pcrcoorcqucns  >an  cauTa  do-  inaltcrnatiuisoptio,ieuele£liomancat  opno 
tis  rcrpc(^u  eiiiickai  fftt  oneioGl  ? &  apud pcrfonam  la:ram .  Nihilomiiiiis  in  Aet pcnes 
quiQinodo  i  hoc  fpeciali  cafu  communitir  docent  Pf^HKU 

Rat»  dnliitaadi  deftaaebatdr  ex  r.   DD.  quod  alternatiua  fit  diuerfae  nacu-  HeGun  . 
2     i.deadult.  vbiaducrfusftupratorcmco-    rxab  alijs,&  quodncc  fijcminacorrup- 
An  obh-  pulatiu^lc^itur  obligado ,  nedum  du-    u  poflit  cogi  ad  nubendiiviro»  qui  per 
^^^'^     cendi  ▼icsinem  defloranjni»  (ed  etiam  .ftuprfieam  comipit,nevtr  oompdli  ad 
JJj^j  candcm  congrui  dotandi.  Sifednxerit    caraduccnd.im,proutnotantfo«f4»f//-i  ^ 
St  copu-  quiiyirgMem  Mtidmdefp0itfatm,darmie-    deftB.m^t.tom.x.eUuf.^.glof.  ^fart.i.  |„ 
totiiM,«n  ritfM€imet4atdittm,&bMfitou   m^i.,TbefamrMtd»if.}.n.^.ta&vtuqae  fpedaK 
diiiiiiidi'  vxorem,  quod'  idem  vidctur  colligi  cx    confcnfcrit  ad  eafdem  nuptias  Rota  Rfi-  caTu  neu-' 
J^veteri£jro^i^Tbileguntur  cadcm    man.  decif,  ij^^.apmd  Farituciimpcft  pri- ^"P^^ 
iaiBok  vecha»vbi]Cirai vtramquc  ftupra-   mam  fartm  cotif.  quininuno  non  folum 
tori  onus  imponatur.vidctur  idcm  ftu-    vidctur  rcquiri  confenfuspuellac  dcflo- 
prator  non  libere  ,  lcd  ex  caufa  oncro-    ratae  ad  illas  nuptias ,  fcd  vlterius  con- 
M  fic  lcgc  compdlcaie  dotna  debcre...»    fenfus  Patris  ipfius ,  prout  videtur  dare 
virgini  dcfloratae  conftituere  ;  &  licct    coiligi  cx  tcxtu/n(/.r.r.<fe  «dM^.perluec 
dicatur,  quod  illud  pra:ceptu  Exodi  xt.    cxprciia  vcrba,  Si  vero  Vaterfirgimsdare 
liierit  ex  ludicblibus ,  quac  modo  in  lc-    nolaerit  reddat  fecwiiam  iuxta  rnodMm  do- 
ce  Eliangelica ,  feu  pcr  lcgcm  Euange*   tit,  ^uam  virgaes  at^pere  em^neiienmt  t 
ficam  intciliguntur ubrogaca ,  nihtl  ta-   t%  quibus  oainibtis  ns  erit  dednoere» 
mcn  per  hoc cuincitur, quandoquidcm    quod non  conucnientibus Itupratore-», 
illud  praeceptum  fuit  poftei  a  iurc  ca>    &  ftuprau  ia  nuptijs  coacrahendis 
tiotiioocaaoaisatnm,amplexatuiii»lca    oous  vtgcat  in  codem  ftnpratore  do* 
renouatum,  proutfign.intir  aducrtunt    tcm  coiuribucndi  fltupraia: ,  &iutilli« 
H»go  Cardinjiis  m  illa  verba ,  ^bklaifts  q.     JuC  iilam  liraplicilir  cxigcndi . 
ti.iHc.ix.Exodi,B.ot*RomanJiUl^,r0-       Aduerienaum  eft  vlterius,  quodfi 
coUeH.  fcr  Farinacium  fofl  frimam  fart.    ftviprjtor  contentieateftuprataelegerit  ^ 
conf.decif.  j^.n.^.,Fontanelia defaSjmft.    ip^araducerc ,  noa  exiautur  tamcn  ab  „ 

elaufs .  glof  5 .  part.  i  .n.6.  oncrc  illam  etiam  dotandi ,  nifi  aliter  in  ^^^f^ 

Hic  taincn  aduerteodumcft 9  quod,  hoc  exprefsc  fiicrit  conuentumCd^ie/.  nup- 

quantamuis  allegati  lextos  h  eaf.xx.  con/.iyj.n.i^.,  Baiarditsf.ftufrimmij,x.3  tiasi  cum 

Fxodi,  &C.I.  dc  aiiiU.  fuerint  concepti  farinacius qA^^.nu.  •)-].,& q.i^fjm.^.,  ftuprau 

„  ^  ,    perparticulamcopulatiuam,£/jexcon-  F(mtaiteiladefa&,iuft.tom:i..clauf.^.glof.  confen-^ 

tm"  mr"  fuetodine  tamen  fui:  vbique  recepca  K.  fatt,t.mm.^^&:Amb.  feqq.,  Sabel-  t'cnte  no 

ticula  rc-  copul.\iiua  illa  intclligatur  in  difiun-  lius  in  fttmma  diMerftra5.  in  wb.  Hu-  ^5 

foluitur  diuam ,  fcu  altcrnatiuam  relbluca-. ,  p-wn  rm.  7.  Ncque  cx  hoc  inferas ,  cxKidl^f^A^ 

in  difiun-  prouc figaaaeferaotaniotJirfhtf CAriHf.  uuk  infcratur  anfa  ftupratoribus  nonlSau^ 

ftiuiun  .  ft$tpnm  n.^.,  Canceriits    part.  variar.re-  contrahcndi  nuptias  cum  virgine  dellQ- 

folHt.c.ii.defponfaUb.(sr  matrimottji.z^.,  rata  ,  cidcraque  fublatum  honorem..* 

■Trojper  Farnucius  tn  traff.  de  delic.  cam.q.  non  reftitucndiper  matriaioaiuffl^qnod 

147.1. rfo5  ".<;Ji.,atquein  huiufmodi  rc-  habct  omnia  antecedcntia  purgare^, 

folutiuacra  alternatiuam  tranlierunt  quandoquidem  cz  quo  nubendo  non^ 

Scnatus  Parificnfis  teftc  loanneTafeim  eximituraboaeredotaadi^iociaseligct 

lib.  %2..  tit.p.  tvrtfieo.  Senatus  SelHtfia'  docationem  fine  nuptijs,  quam  eandem 

nus  tefte  jtttunhtiin  infM  Coi.  tib.  p.  cum  ipfis ;  Non,  inquam ,  hoc  inferas,  7- 

tit.-j.adleg.Iidiamdeadidt.defin.'},  Kou  quia ,  quando  cligit  dotationcm  fine-»  Stupr.t- 

Romaaa ,  qnuB  ttr  fic  declarauic  tcfte^  nuptijs,vltra dotcra,  qua congrue  virgo  tor  ,  qui 

VrofferofamiKhieeif.  174-  fo^  frimam  detlonitaaabcre  potuiftct  aequali,   tC-  eligicdo. 

fart.  confil.  Senatus  Ncapolitanus  teftc  fct  virgo ,  tenctur  etiam  crogare  illud  t.ationem 

Mnfcatello  in  praxi  crtminaU  tit.  de  addt.  plus ,  quo  indigec  ob  ftuKum paffum^  "'.'I^ 

^fiufro  n.  44.,  aoque  haaccflecoouoa*  ad  inucniendttm  viranrabrmqualeo ,  a^ern^T 

nem  praximapcrti  tcftatur  Fontavelltu  q^uae  fumraa  crit  taxanda  arbitrio  ludi-  tenctur  * 

defaa. nuft. tm,%jcLauf.}.giof.'ifart.i.  i  cis  attcntis  ^uaiitaobusyh  fuultatibus  crog.ire 

«.8.4rfio.  ftuprattir», tabka  ■liem «i<nc ipfius  aUquod 

Scd cuinam  deturopinio  (fuppofito,  virginis  defloratac  Glofa ,  & DD.  in  c.  r.,  P'"S qao 

•'Oood  ftuprator  non  tcocatur  coniun-  &  xAeadidt.^Ofafcufdec^.iof.Jrbefaitrm  , 

^addottodft^,«cdAfiMidaa ntgi-  i»e^,i,wmt,%^ Httml>imJ»imt)».f4* 
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r.nor  rc- 
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Stupra.- 
tor  quo- 
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non  eft 
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xBS.Hum.  1 8.,  FarinaeiHS  <f.  147.  §.  dos per 
totum,  Caritnalis Thufcus  lit.S.  concl.yop., 
tr  7 1  o.^afpcnfts  curf.  Tbcol .  traS.  I  i.difp. 
4.  /oi.zo  I .  prajtcr  quam  quod ,  vt  notac 
ThcfaurHsd.decif.j.  mm.  5.  ftuprator  rc- 
nuem  nupcijs  punicndus  ci\  pxna  cor- 
porali ,  vcl  pecLiniaria  iuxu  tcxtum_i 
iji  c.v.deadMlt.,  quod,  an  modo  in  vfu  fit, 
infracxaminabitur . 

£a  >quae  potiffimum  fub  hocdifquifi- 
tionistitulocxaminabuntur  h^  erunt . 
Primo ,  an  fiu^  ilupracor  cligat  nupcias, 
fiuc  ipfas  rcnuat,dos  ab  ipfopro  Aupraca. 
eroganda  dicatur  cx  caufa  lucraciua>an 
cxoncrofa  >  Secundo,  an  ficlcgcricnup- 
ciasconfcnticntc  in  cafdcm,  ncdum  ipfa 
vii^incftupraca,  fcd  ctiam  ipfius  patrc» 
&  incdcbracioncnupciaru  mhii  diiltum 
fucric  dc  docc,fiui  a  Patre,fiuc  ab  ctxicra 
ftupracorc  confticucnda ,  &  poHca  haec 
ab  codem  ftupratore  fucricconfticuta, 
intcllic.icur  cx  ticulo  oncrofo.  Tcrci6, 
an  in  loto  inccroo  animx  ccncacur  Au- 
prator  ad  intcgram  dotcm  confiicucn- 
<lam,anvcr6  cancurafoluramodo  recri- 
bucrc ,  quacum  requiritur  ad  refarcicn- 
dumdaranum  virginis  violar^,adc6quc 
tantiim  lilud  pluns.quo  indigcc  ad  in- 
ucniendum  virum  fibi  xqualcm  ob  itu- 

Srum  pailum,cuminaiondotcindigcac 
upraca,  quam  virgo. 
Rcfpondco  primo  ,  Si  dcflorator  rc- 
nuat  nupcias ,  &  virgincm  dcfloratam 
docetjdotacio rcfpc6ku  ipfiuscft  cx  ticulo 
oncrolb  JontancUa  de  paS.  nitpt.claitf.  j. 
glof.^.p.  I .  nitm. 1 1 .,  Kota  Romana  in zmeu 
B.onuuu  flupri  ,  feu  dotationis  19.  Martti 
\6\o.  coram  Sacrato  penes  Taulum  Zacch. 
qq,  med.  iegal.  tom.  1.  dectf.  51.,  (^afpenfu 
curf.  Theol.traS.  18.  difp.  4.  fol.  loi .  £x- 
prelse  coUigicur  ex  textu  in  d.c.i.  dc» 
adMlt.,\bi  v  traque  p«na,&  nupius  cum 
ftupraca, &  docacionisaduerius  llupra- 
corcm  copulaiiuc  apponitur,&:  liccc  iila 
copulaciua  in  difiunctiuam  cxcommu- 
ni  confuccudinerecepu  refoluacur>  vbi 
tamcn  f.£mina  ipfa  non  confcntiat  in-f 
nuptiasjdotaciocxdifpofitione  luns  ve- 
nic  ex  ncccifiutc,ncc  ilupracor  libcr  efl 
ad  confiicucnda,  vd  nonconllicucndam 
dotcm ,  ergo  iUa  dcbccur  cx  utuJo  onc- 
rofo ,  non  incre  liberali . 

Ncquc  dicas, quod  potcft  ftuprator 
comraodc  virgiiickndctioratamaiteri  cx 
matrimoniura  coiiiungerc  iuxta  ipfius 
conditioncm,qua  in  hypothcfi  vidctur 
cclYarc  obligatio  ipfam  docjiidi ,  &  pcr 
confequcns,fi  docct  in  hoc  cafu,vidcacur 
dotarccx  ciculo  mcrc  libcrali ;  Contra,, 
ciiim  iinpugnaberis,  quia  in  primis  hxc 
inlUniia  llac  tantura  limiutiuc  in  hac 
hypothefi  ,  qua  defiorator  couimodi 
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Scupn-' 


ipfam  ftupratam  confcnticntcm  collo-" 
cauit  in  matrimonio .  Dcindi:  pcrhoc 
non  vidctur  congrui  ,  &  fufficienier 
fa tibicciilc  fuo  muncri  ,  quandoqui- 
dcm  poHcc  concingcrc  ,  quod  vir  ,  cui 
iunQa  eit  in  macriraonium,dccedac,  & 
ipfa  indotata  rcinancat,quod  ctiam  vi- 
decur  cofidcraflc  .Aiigelus  in  verb.fiuprum 
num.  i  .y&fcqq.,  dum  eciam  docuit,quod  toVnorC] 
ftuprator  non  fatisfaciat  fuo  oncri  fiu-  fitisficit 
pratara  ducendo,  nifi  ctiara  dotct,quia  fuooaeri 
potcil  contingcrc  ,  quod  ipfc  ftuprator  'ungcn-.. 
immcdiatc  poft  nuptias  dccedat,  &  fx- 
minacorrupta  rcmancat  fine  dotc .  .J^" 
Acque  vlierms  repctas,  quod  rtco,  inrtafU- 
quod  lilia  fuericabaliquoftupraia,noQ  tuipfiuj. 
cximatur  paccripfius  ab  onere  ipfamu 
congrucdocandi,  adeoque,  quod  ftu- 
pracor  ceneatur  uncuramodo  refarcirc 
dauinum  virgini  violacx  illacum  ,  6t 
propccrca  non  ccneacur  intcgramdotcm 
lili  tonfticucre,fcdcantum  illud  piuris, 
quoindigcc  ad  inucnicndum  virumfibi 
a;qua!cinob  ftuprum  pallum;cx  quibus 
)i:^iuitur,quod  ,  fi  non  obftantc  llupro 
l'aicr  cenctur  tilia  m  dotarc,&  lluprator 
no;\  tcnctur,Tiifi  ad  damnuin ,  quod  fat- 
niiiia  lluprat.i  paila  cft ,  vidcatur  ipfo 
ftupiacor,  fi  dficcm  intcgram  cidcnu 
conlhiucritjconllituilk  ex  titulo  gra- 
luito,  cuin  tcncrccur  loluroinodo  illud 
plurisconfcrrc,  quod  rationc  ftupri  re- 
quiricur  fupra  dotcm  congruam  ad  in- 
ucnicndum  virumcqualcjn,inquo  can- 
tu m inodo  damniiica ta  cft;  Con tra  enim 
impugnabcris ;  quia,vel  loquiraur  in.^ 
foro  cxtcriori,  Sccomcntioio,  vcl  in  fo- 
ro  iiucmo  animx  ;  fi  in  toro  cxtcriori 
falium  crt,  quod  teneaiur  loluinraoda 
ad  illud  plurisjdcquo  in  iiUlaniia,cum 
iura  tn  d.  c,  \.  ,&  x.  dc  adtilt.  abiblut^ 
obl;gcntad  inccgram  doccm,quiuiimii6 
iiiiaJi  foro,  fi  llupracorfit  a^qualiscon- 
di.ionis  cum  virginc  ftupraca  ,6c  vdit 
c.kin  in  vxorcm  habcrc,illa  vcid,  vd  pa-  jq 


icntca  iiiiudcCk  iinecaufa  rccufcnt,tc- 


In  ibro 


ncturconftitucrc dotem  intcgram,qui  „tefno, 
aiias  fufficicns  fuillet ,  fi  ftuprata  iiooj  (cnefur 
fuiflcL ;  liautcm  ipfc  itupracor  recuict  ;d  inte- 
illamduccrc,tenccurvltra  dotcm,  qua  gram<lo" 
coiigrud  nubcrc  potuiUccaequali,fi  clfct  "^'"^'J^ 
virgo,darcctiainilludplus,quoindigct 
ob  i\  upruin  palTum  ad  inucnicndum-j  pi^j  ^ 
viruin  fibi  a:qualcm  ,  quae  iuramacrit  quodeii* 
taxanda  arbicrioludicisfccundu  auali-  gic  ftu- 
tatcm,  &facultatesftupratorishabita_»  ptumfu- 
ctiam  rationc  qualicacis  ciufdc  virginis  F****^ 
ftupracae  Olofa,  &  lyD,  ind.c.  z. 
de  adult.,Ofafcus  decif.\07.,TbefM4rus  decif. 
3 ,  nu,z.,  Menocbiusde  arbitrar.  caf,iS&,  nu. 
18, ,  ^  frqq.}  Farinacius  q.  147.     dos  ptr 
totHm,(^afpenfts  cwJ,Ti)eol.  traU.  i  SJiff^. 

Vcrum 
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Vtnimdcindeex  hoceximatur  Paterab 
oncrc  dotandi  iiliam  Uupratam,infra_* 
cxamioabitur .  Sivcruloquamurin  fo- 
10  mienio  animae  «crkierrao  iji£ra  vbc> 
rimas  in  rerponfioiK  terda  haius  6iC- 
^uiHtionis  . 

Rdjpoodo)  recuiid6  .  Si  ftuprator 
degent  irapths  caa  Virgine  abeodem 
violata,&  hx  fucrinc  contraftx  con- 
fcntiontc  eadem  vir^e,  &  parcacibus 
ipHus ,  &  ia  odebraciooe  ipiarum  nihil 
fucrit  diflum  dc  dotc,fiuc  a  Patrc ,  fiuc 
a  itupratore  conftituenda  ,&deincic  cx 
intetiiallo  Ihiprator  ncmine  intcrpel- 
lante  dotcmconftitucrit,probabiliuscll 
Si  Ansn  conilitucrit  cx  utuio  oneroTo . 
torAae-  Arbitror  in  hanc  refponfiooem  oooftn- 
ritfttipr.1  ^ire,  quotquotfuftuientftupratorrni.,, 
tatn  cum  nonobftante,  quod  aupfcrit  ftupratae 
confonfLi  confcnticnti  nupcijs ,  teneatur  dotcni-^ 
>p<in^ .  coogruam  ipfi  conferre,  atque  hi  func 
£"de.'n-  ^**'*'-  "»/-'7^  num.i^.  fBaiardMs  §. 

leniailo      tcrminis  rabtoris,  in  termim 

4loteni>  fikpratoris,  sJbeKmm fummd  iimf.  »40^ 

c6ftitue-  in  vcrb.  jlnprttm  mm.j.,  fontanella  de  pa8, 
rit,  ccn-  nupt .toM.z.claMf.^. glof.f  .part.i .tt$m.ii, 
Aa!r^°'         •  *°  dpducitur,quia,  ex 

ex  titulo  wcclcbrationcnuptiarum^iulU-, 
oiKxofo.  mcntio  dc  dotc  pcr  Patrem  con- 

fticuenda,praerumicur ,  quod  in  talibtu 
ouptijs  contrahentes  fcconformauerinc 
difpofitioni  iuris  in  did.  cap.  i.,&x.ie 
adult.  perquod  ftatuitur,  quod  ftupra- 
tor  non  obftante,quod  ouptias  ciun  ft  u- 
pmtaooaaaliaMeneatnr  dotemcroga- 
rc ,  crg6  iacell%ancur  contrahcre  cum 
oncre  reTpeau  ftupratoris  adJmc  ilu^ 
pramm  dotandi ,  cacteroqui  poArco»* 
tmgcrc,quod  virgo  ftupraca  rcmnncret 
indotacajll  Itupratorpoftnuptus  dccc- 
A<:.tzi,^v>\xtex jlt^eloverb.flupnim  n.\ ., 
&  feqq.  nout  ^xjorius  ivftit.  moral.  part, 
lib.^.  cap.  5.  litt.  E.  verf,  qudres  ,  ax^ 
teueatur  . 

Dices  primo ,  ftuprator  excufattur  ab 
obligacioncdotaadiftupratam,quando 
mulier  poft  comaiiflum  ftuprum  nupfic 
vicocqualn  oooditioais ,  iuiic  nuUum 
ftoferitdaauiam  tx  fhipropaflo»vt  latft 
probant  Diaz  in  prM.  crimin.  f.77. ,  vbi 
j;{jM(MuL(^<B«ii6f.re£crcmuiiosDD. 
huitisopiokHUi  MumA.  iet^.ttf^. 
nitm.i.x.,Lcffius  lib.x.  dc  iu(l.,&iur.  c.io, 
iti».x.  wm.w.i  Tmteruns  in  x.  x.  D.Tho- 
md  d^4.  0jS:       aMO^tij. » PilUutiut 

t»m.X.  tratt.ix.  csp.Z.mm,ta.l.t  Turria' 
tmt  tomj..  in 2,. i.  <^|CjO. J.  num.z., 
VtUdAosiHfumm*tm,%.tr«BA  i  .dtJf.^o. 
m.  1 4. ,  refol.  mor.  part.x.  traB.  1 6. 
tefol.^o.  verf.  notandum  ,  ergo  eciam  exi- 
mctur  aboblig>rioiwdoc5irii»qiiand» 


ilupraca  poft  ftuprti  eidemnuplic,cum 
fupponatur  xqualis  conditionis  cum.* 
cadcm  (^uprau,quinimmo ipfinubcn- 
do  vidcacur  ciufdcmhonorcm  deperdi- 
tnm  inftaara&.Sedcontra,pria}Oquia 
3(fumptum  uooica  vcrum  cfl ,  quin_t 
coocrarium  doGeancDD.  pluriminon  12 
leuisnominis,qui  ftatuunr^uod  ratio-  Etinm.fi 
nc  obligationis  contraiila;  tcmporc  ftu-  ftupr.u* 
pri,ac  m odium,  & paenam  iJlius  tenca-  nupfent^ 
turftupratur  dotem  conftituere  ,etiam  ^'l"^'.' 
(i  mnliLr  pofitacquali  nupferit  IloHien-  Ap^l5!L 
fts in jumrtutit.de aduit . & ^qualttcr pn-  i^ngg^ 
niatur  nu.ii., Gomex.  ad  l. Tauri 80. n.il.,  ip£tfn^ 
&  i%.,C.mcci-iusv.ir.rrfo!.t!t.  de  fpovfal.,  docsndi. 
&matrim. ,  tontaneUa  de  pati.  mpt.  tom. 
%.  eUutf.%.  ilos.<s.p.u  mm.i  18.  feqq., 
idattbuus  Berlich.  in  x.  part.  concl.  tit.  ie 
p4tms  fiup.  concl.^8.  num.j6. ,  atquehaoc 
opinioncm  tcftatur  Marcus  Untontm  Sa- 
beUius  itt  fumma  diuerf.  traS.m  verb.fiih 
prum  mm.  10.  verf.  non  defmtt  tmnen  aai> 
plczatum  fuifle  Magiftratum  DD.  oifto 
Baliflc  virorum  Ciuiutis  Fiorcnciae  lub 
die  %\ .  Angufti  1670,  in  caufa  cootfiL.* 
DominicumSabatuii  Piccioli  dc  Prato. 
Secund6,quia  dato  ctiam  illo  allumpto 
noo  K&i  dcdudtur  confcquentia^« 
quandoquidcm,dum  fxmina  ftuprau 
nupfic  aequali  nulla  fadla  rcfcruatione 
dotispcrnnpratorem  confticuendjBtVi» 
detur  iuri  ad  illam  Itber&ceflifle  ,  cum 
ante  nuptias  cum  alfo  nonpctierit  eam 
llbi        JiL.iri ,  &:cura  folutio  dotis  (b- 
ium  lit  m  pxnam  ftupri ,  ooii.ceaGUir 
ftuprator  eam  Uli  fi^ueie*ilite  ttuBA- 
tiam;  cjuando  v  cri^  fxmin.i  nupfit  eidfi 
ftupracori,nonvidcnir  iun  addotcm^ 
fibipcriUumconftitueodam  renuotiaf- 
fc,cumillum  fibi  alligatum  h.ihc.ic  ra-  ' 
tionc  vtucuiimau-iinomalis,quoii  con- 
traxiftb^pildittlHHmioawibusoncri-  . 
bus.qux  ic  tencnt  ex  partfi  doldemibi' 
pracons  rationc  ftupri.  ' 

Diccs  fccundOjCa,  q^usc  dicuntur  inL. 
hacre&oaficMieadiicdj^^  fupra 
dicebamos  in  nocabilihiis  drca  praeren- 
tcindi(quifitionistitulum,ncmpc  diCpo- 
iitioaem  iuris  iu  d,  c«pa.»  <ti*A«rfe  j^i^ 
ftante  oonfueeadine  fic  mterprecaniejy 
&  fere  vbiquc  rccepta  non  ftarc  copula» 
tiuc ,  fed  altcrnaciu^ ,  fcu  difiunOiu^  g 
quod  cerci  verum  non  eflec  ,  fi  qaando 
cx  communi  confcnfu  fierct  ele<aio  nu- 
pciarum>tencrecur  adhuc  ftupracor  ad 
cOQgmam  dotem  conferendam  .  Sed 


IJ 

In  qtto 
confiftac 


concra ,  quia  alternatio ,  quam  nos  ia^  «"1«» 
praecedcotibus  ftatuimus ,  confiftit  in->  t^^/^ . 
eo,  quod  oauflb  nutrimcmio  poHit  cligi 
dotatio,quod  fatiseft  ad  vcnficandam 
qualiucau  alcernauux .  Quod  dcind^ 
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Si  ftuprA' 
cor  ,  ^ 

ftupr.it.i 

nori  fuc- 
riiu?qii.i 

cionis  ftu 
pracor 
noa  te- 
nccnrdu* 
cerc,nec 

iuH.n  pro 
prium^ , 
innim. 

15 
Siftendo 
in  fbro 
confiaen- 
l»,ftu- 


ttflctnr 

t»ntti  ad 
M ,  quod 
damni 
paffa  ert 
9u9>aca. 


fu  cum  rtuprata  ,  adhuc  tencitur  ftu- 

J>ratar  coiigruaindotcm  flupr.ux  coii- 
litucrc ,  hoc non  officit  dirpofitioni  al- 
tcrnatiux  ,cu(n  ratis(it>quodomroiirts 
nuptijspoiiltcxconiniuni  confcnfu  eligi 
tloiatio  i  Ncquccx  hoc  infcr.is,  tjuod 
contra  omocm  xquitacem ,  ac  iuris  or- 
dincm  ad  plus  tenerctur  fluprator  , 
qui  nubcrct  cum  ilupr.ua,  ac  ille->, 
qui  ctdcmaubcrc  rccufaret ,  quando- 

3uidem  ille  teneretur  ad  nupcias,  6ead 
otem  ,  hic  vcr6  tantummodo  ad  do- 
tcm,c|uod  omniaoiucogruum  vidccur » 
cumiili  potius  cilct  psna  diminuenday 
ijui  luibciido  cji!Oi,juo  modo  honorcm 
rcllicuKllupracac,  quamirti^qui  non_* 
nubcndortupratam  in  fuo  dcdccorcrc- 
liiiuit;  i\ou,iiu]uam,  h.xcinHr.v  ,  quia 
n\  pruuis  ,  quud  ftupratur  coiurahac 
nu  ptiascum  Ikuprau  cft  et  proprio  con- 
fcnfujCumpoiVct  noncontrahc^c,'^^  vcl- 
ledourc ,  viulchoc  uoaimputaiurmLj 
psn;tm.  LX;inde«quinubitcum  ftupra- 
ta ,  non  ceiictur,niii  congruamdotcm_. 
alI^naro,fi  imc  s:qualisconditiotus,cum 
quodamod  )  pcr  iil.is  nupiiasccinte^c 
hoaorciii  dcpcrditum;qui  vero  non  au- 
bic,non  tbiumcongruam  dotcm  tcnctur 
atiig:u>-c  iuxra  quau:accm,5:  condiiio- 
ncm  pcr!onx,icdctiamiuxu  id»quod 
piu^cM^it  adnubendumasqualirasmi- 
nalluprata  ,  quod  non  cxi-;it  non  lUi- 
praia  fumlib  quaiitaiis ,  6c  coiuiitionis . 
fmtMiHUdepiS.mpt.tiMi.z.  ciauf.^  .giof. 
5 .  p.:rt.\ .  f.nm.  i6.  Rou  Kom.  ii;  d-cif./ccol. 
fcf  r.tr!».U!iun  ittvoi.  i.  coitfil.  decif,  74. 
vmn. 

D;xi.,//  fint  .■etjtuiis  conditionis ,  nam,  (1 
dtiparci>ciicc  mcoiidicioac,6c  qualitaci- 
bas,p»ta,  (i  (tiiprator  fttnobilis,  &ftu- 
praia  i^inobili;.,  placbeia,  ncc  tcncrc- 
tur  Ituprator  liiam  ducerc,  ncc  doceai^ 
iiizta  eittfdem  ftupratoris  ftacum  ftu- 
pratieconflitucrc ,  k-ddumtaxat  iuxta 
«iufdcm  Uuprac2  couditioucin  addtto 
eo/]uodexigic  qualicas  ftuprace  adnu- 
bendum  congruc  .  .Azorm  aifiit.  mor. 
fart.j.lib.yc.  ^.vcrj.jcd  di^iUtaseftpoft 
terttumqiufitim . 

_  Refpoadco  tcrtio  .  Silkodo  in  tcrmi- 
nis  fortconfcicntiK  ,&  prxcUo  quocuu- 
que  iurcpofttiuo  (luprator  tcactur  taa» 
tum  adid  9  quod  faunuu  ftupratapaflii 
eftdamnitn  illa  Tiolatione.  tLAettiusde 

obligdi .iuii .  purt .  1  .Itb .5.^.9.  tum. i . ,  .AZO- 
riiu  it^itjmor^art.j  Mb.^jc.^  .verf.^iures, 
MtmMttr,  SiltieftertM^.tioniri*^.f., 
dum  allcrit  fatis  clfc  ,  quod  ftuprator 
virgincm  llupraum  altcri  congruc  ia 
macrimonium  coniungac .  Racioereo 
dcducitur,  quia  compcnfando  damna, 
qu«  indcUupraupaiU  clt^iAu&i^uc  m- 


ftitia:  commutatiuas,quxrefpicit^qua- 
litatem  intcr  datum,6tacccptum,  intcr 
damnum,&rcparatione  ciufdem,ergo 
compcafato  damno ,  quodfnuna  cx, 
Aupro  paffa  cft,fineado  iaforoeonfticn- ' 
tia;,  &  prxciibquocuncjuc  iurc  pofitiuo 
ad  aliud  ftuprator  noncenebiniKjNcqi 
dicat,quod  adlntct«maneadlMalial> 
dum  fccminse  rtupratxobtnturiamvio- 
lationis  cidem  £ai^;  contra  enim  impu- 
gnabeciMltBua  hoc  ad  fiiiiimuiffpetyiier 

ad  iuditiam  vindicatiuam ,  qusnoiLt 
obligac,  nifi  poll  ii:ntcntiam,quz  fen- 
tencia  dcbctcfleconformis  iuribuscin^ 
hoc  dirponentibus,a  quibus,cum  in  pr^- 
fcnti  praifcindamus ,  non  cft ,  cur  cx  jnfj^^j' 
cifde  oriri  pollit  aliqua  obligatio.Dein-  p^^^ 
dc  ilLi  iniuria  coniilnt  circa  bona  cor-  t.iA^dif- 
poris,qua:  lunt  incompcnlabiiiapcrbo-  toiutii , 
na  toriunx  pcr  ca  ,quzlati  docuiilHis 
tom.  8.  fnb  tit.  de  rcflitutione  U.  prxnot.i. 
itjkrt.  j.mun.  xi.  &  docct  cliam  Ma^ifier 
IM  4.  difi.i  $.in  fitt.fleffiaslib.z.  de  ii^.,& 
iur.cap.p.  dub.z).  niim.i^i.,y.ifqim.  </e_t 
reflit.  cap.x.dHb.6.  nm. 1 7., Lugns  dijp.^  1 . 
fctl.  I.  «MWJ.5. ;  vnde  fui>icit  rcpararcj 
damaa  ,  quas  inde  oru  funt  in  bonis 
teinporalibus  Lei^main^.difi.^^.  q.i^. 

art.l.,Co.jriiuijs  Lih.i.-jAr.  rrfotitt.  cap.io. 
».7.  circa  mediim,  (jlofa  i»  c.i.de  inre  m,, 
&  dam.  dat. 

E X  q  II I b  u s  in fcrcs  p r i m^ ,  quod,  fi  f«- 
mina  ituprau  non  obiiaace  violaciooey 
quam  palTa  eft ,  fizeric  cqu^  congrui 
iii  inatriinoniuin  copulata  ,  non  tcnca- 
tur  Itupracor  adaiiquamcompeofacio- 
neffl,  qaia  non  poceftdici  haBcfiBmi* 
na  aliquod  damnuin  ex  illa  violatio- 
ne  paila . 

Infercs  fecundo  ,quod  ftuprator  non 
tcncatur,  nifi  ad  id  plus ,  quod  rcqui-  j|j 
ricur  ad  ipiam  congrue  in  aucrimo-  n,,^ 
niumcoliocandanfCumvideacnrAliiJB  fgmt^, 
in  illo  pluri  damnum  pafTa  ;  non  cninQ  nes  ad 
fittcudo  in  puris  ccrmiais  uais  naturx,  prtdi^.' 
fcforiconftieiirig  pcaciroquocuoque 
iure  pofiduo ,  tcnctur  ad  ticminamL, 
ftupracam  douodam,  fcd  dumuxat  ad 
dauoa ,  «{lUB  indi  obiieiieniitt  cideiiLi 
fxmiiMBcqpaniida. 
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III. 

An  exifflaturPaMr  ab  onere  £liaiiu 
ftuprauni  dotandi  ex  coy  qood- 
ODUsdocationis  transfecatur 
ad  Aupsaiueiiu. 

MXpttUttt^  fittilU  f  Wlff  IIMf  IJ^#a  I. 

Sentcntiaafferensvone>' 

filiamdotaadi .  %. 
TMririmimrAeneredotaiidifilim, 
Dos  pn  f}!fpratorrm  debitafidlfiia$i$imprO 

dote  debttaa  Tatre  .4.  ■   -  ,  ' '. 

Soltumtwrmktei  mf»s  emtmUt fim»- 

DIsQyisiTio  III.  Noiuiullaeirca  Iwe 
qu«0tuinaia|imu»in  praecedeii- 
^     tibns ;  nunc  ct  proieflb  res  dirimenda 

Dilficul-  gft^  quam  in  particulari  cafu  cxjjono , 
DcfloraucracCaiusMeuiam  virgincm, 

•raofita .      P^*"  pcrfraudcm ,  &  fic  fa- 

'  bintrac  dirpoficio  iuris  inc.  1.  &  i.de 
«fati(r.,quodrciliccciprc  Caius  lluprator 
teneatur  ip(am  ducere ,  &  docaro « 
'  hancquedifpolitioncm  copulatiuc  cOii- 
cepum  rcfoiuimus  in altcrnatiuam  ,  vc 
fcilioec  tencasnr>vddocaref  vel  duccre, 
itacameo,  vt  fi  cx  communi  confenfu 
eligantur  nuptiz,  noncximatur  ipfe.^ 
Cams  fluprator  ab  onere  congru6  dio* 
cam  Mcuiam  ckMaJidi.  Hiciamoricur 
dtflica)tas,an  ex  iHooncre  impofito  ftu- 
pratori  lluprauin  dota;idi  ccflct  oaiM 
mpacrc  doiem  eidcm  contcrcndi . 

Nonnulli  inier  quos  TalniamK  in  4« 
difl.zS.  q.  I .  art.i.coiicl.^.num.i^.fSaacbn 
2     <^  matrm.  Ub.  i  Je  fponjaiib.  difp.6oJnfin., 
Senren.  V"^  aflerunt»  quod ,  fi  quis  fub  pcoiaiC' 
tia  .-idc"  fi^nc  macrimoni)  fxmnum  virginem-* 
rens  P.i-  violaucrit,  intclligaturpromifsiisc  fub 
trcni  no  cacita  GQnditioac  dotis  conftituendaB 
eximi  .ab  iuxta  propriampo(sibilicatcm,vidcntur 
ctiamafTercrcjnonpoire  compelli  ratio» 
J  ne  fidei  datae ,  nec  ctiam  violatioois  ad 
i.  yiam dnccwiiBlyiufi do» iuxQ eandem 
pjofsibilitatem  iibi  oonftituaeur ;  ex  qui- 
bus  i ufc rcu r,  q uod rationc  dcflorationis 
noncximacur  i^acerad  dotcm  filias  ftu- 
prat;  confttcuendam^proutctbminferc 

Ccorgius  de  ^abcdo  dccif  ^  I .  m  fccunda part. 
iitxta  mcntem  Senatus  Li^ttani.  l^lihiio^ 
mihus 

RcfpondcOjinpra^fcnti  hypothcfiPa- 

trcmcxmu  ab  oncre  doundi  nlum->» 

.  kocqueaansfitndi  in  ipfum  Caiumftn- 
•  ....  ^^^- 


fiitprum  min.^i.jTi  ofpcr  fannaciHsq.i4.j; 
dr  debSis  carn.  iu  ^.fbifrim  mna.pit.,  Hir- 
ronimus  Gabriel  conf.  i    .vol.  i  .fFontamBa 
depaSjnnpt.  tom.z.claMf.  5.  glof.^.part.i, 
num.^1.,  Tetrus  Barbofa  inrepet.  l.iipart. 
^.num.iii^.f.foLttt.matrim,,  Maldmemf. 
^z^jmm.iMb.^.  Racioexeodeducitur, 
quia,quamuisftupratornubatcummu« 
liere  corrupta»ooo  cuitac  paenamdoca- 
tioaisper  ea,  qtw  eommeadat  9»tn  It»* 
mana  in  decif.recol.per  Farinacium  invol.  i . 
cwftljpfins decif.-j^jim.z. ,  & doceatom- 
nes  Dp.  praBall^ti  m  refponfioae » & 
nos  ctiam  in  prscedcnti  paragrapho, 
ergo  cximicur  Pacer  inea  hypotbefi  ab 
oocre  eam  douiidiarg.eorum,quaB  do- 
cent  Vetrus  Barbofa  ,  &  Baldus  ioc.  cit. , 
juua  ipfa  fcmina  ftuprata  dupiiccm^ 
doeem  Gonfcquercturia!«eraB  a  Patre, 
altcramab  ipfodupratorc,  quodvide- 
tur  abi'urduxB,cum  icx  vna  u  ntum  dote 
iiibeac  mulierem  cte  cootentam .  Con- 
firmatur,  quiaonus,  quodtraosfoadi-. 
tur  in  ftuprantem  docandi  faBmiiiani-t 
ftuprataiu  dcbctccderem  leuamcn  non 
Iblum  ciufdem  filiasj  fed  cciamiparea- 
ntm ,  qui  ex  illo  ftupio  noki  OMRlieaia 
il£lura:n,&  iniuriam  pcrp>cili  funt.crgo 
eximuncur  ab  oncre  candem  docandt, 
traosfufo  nli  onere  inipfumftupramK} 
Ncqucobefscpofsuntea,qu9  cx  com* 
iUuniori,6c  magis  in  praxi  rcccpu  leim 
tcncia  cm:umferc  loannet  ungtbu  Bofsins 
trail.dedotec.^jinmj.^.ncaipc^ciiaOd  Pa- 
tcrdiucsooncxiiaaturde  iureciuiliab 
oncredocandi  filiam  >  quantumuis  ha- 
beat  aliuode,quodocem  fibi  poisic  con- 
ftitttere,quod  etiam  docent  Clofa  m  l.fin. 
Cdedotispromif.,  ynucuiiis  llercuLanus  in 
Li.g.foliajmntri/n,nnm.}i. ,  &  ^Kiftu 
ntm.S7„  ^^^*(*"'  aHiC7^. ,  Soeinmtm.  mr. 
t6l.§  BolognetHS  rmm.^^. ,  Baldus  t^guellus 
dedotepartj6.muii.j.  4.,  &  i^.yMantica 
ietaHt„&nm§ig.conuent.  Itb.  i%.  tit.  16, 
,  Fontanella  de  poB.nupt.clauf.  x. 
^Lof.  1 .  part.  I .  num.  1 1  o.fStepbanus  (jratia- 
mtd^efpt.for.  tomA.  CA69.  iimm.j.NoiIj 
iiiqvam«obefliepoffuncprimo,  quia  non 
dduncplurimi  magninominisDD.,qui 
concrarium  expre^docenCj&pr^cipui 
BartoLus pofi  laeobnm  de  .Arena  in  t.mnlier 
§.cum  proponeretm  mmt.j.  f.  ad  Trebel.,  t!r 
in  auth.  rcs  qttx   .communiadclegat.,  loan- 
ncs  Bofchcms  dc  U-gtt.nuptMb.^ .nmnMi.  in 
fin.,  I'afqutus  dc fiiCceff.prog.iib.l.%^.  mt,^ 
^^.,Facl)!iiJ:us  controu.iur.  lib.  lo.  f.j8,  y 
Cafirus  VaLiHS  dc  iufi.&  lure  dtfpMfnnS^ 
f.i.iMm,^.,  qui  oooieuibUsiwMienciir 
rationibus ,  prout  vidcre  cft  apud  loan- 
nem,4iigcLum  Bqfinm  dedote  dxj^nnjt^» 
quiracioncsomDespro  hacopiiiioacdi> 
lilddixcftn.Secundu,  quia  oon  curric 
Xx  pari-; 
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.  ContraausXVL 


pftritat  de  lilfa  dtatte  liabeotB  alimide 

indcpcndcncer  a  Pa:rc  ,  quo  polfit  fibi  ^"■«■■■irtMiM^» 
dotem  congruam  coallicucre,acde  filia 
finpcaB  habente  ktt  adueHbs  ftttpran-  f.  IV. 

•     .      tcm,  vt  dos  pcr  illurn  fibi  conftiruatur,  * 

-  ^     tum  in  boc  fccuado  cafu  dos  pcr  flu-  An  filia  ftuprata  mortuo  BnALpotfK 

iluprKo^  prantem  debita  rubftituitur  pro  dote^  agereadlcgitinamoQofeqaendanu 

rem  dc-  dcbitaaparcniibus,cum  fluprumetiam 

bita  liib.  ia  iUorum  ia<^uram  ccdat,  acproindi  SVMiiUKiyM, 
ffiicaitiir  docaiiodebetiniUorttmleiuimen,in^ 

MO  dote  ordinc  ad  quod  pracfumcnda  funt  iura  Exponitur flarus  difquifttionis .  i. 

^r?"^  obligarcftuprantcm,  ad  ulcm  dota-  ytrtjfenfMs  jJecHndum  quos  fotefi  tituliu 
tionem.  proceden.  x. 

Ad  ca ,  ouaepro  aducrfa  partc  affcre»  S  t.uucjlatuto  excludrnte  flias  ijumoJocim- 
bantur  poft  cxpoficum  ticulum  dc  vio*  q'*^  dotataj  afuucjfione  Tatru  taoriuo 
knte£Bminam  virginem  fub  promifBo-  Vatre  filia  dotdta  i  fitifrttmwmhikt 
nc  futuri  matrimonij  nulla  fa^li  men-       iHsadlegittm.im  . 

cionedotis,  praeter  quam  quodpiurimi  Si  fiatMtim  excUiddt  fxminas  dotatasfine 
oon  leuis  nominis  DD.  aflenint  in  ca^  txfr^lum,  kqm  fmt  datat^t^rMHim 
hypothcG  non  polTc  ftuprantcm  agcrc  non  friuantur  iure  dotispatemaext9f 
ad  doccm ,  fed  tcncri  cam  cx  i  uo  confti-       qwd  ftnt  dotata  a Jirtfpratore .  4. 

5     tucrej  inter  quos  CoamriMi  fnmt  ieeret,  SMte  frMisi  ime  decemente  fimibmtu 
Soluun-  prima  part.  c.  5 .  in  initio  «kl».^ . ,  jintofnitis       ftnpratam  dotandm  cjie  j  (inprjtorc ,  & 
turratio*  Cucuslib.^.lnjiit.maior.titAO.mim.-ji. ,       nottexclMdentefaminasdJucccfsionemar-  \ 
ties  «m-  iMdouuuslMet.%,fm.irfiruB.dematri^       tm  TatrefiUaihUtaifkfrmnfoteft 
tr"ri°"'            ^"^'  ^  ^"^-  *  ^"'"^^  P"'^'^  legftiiMm  Tmit ,  J. 

ieotdtue  •i'?. ww.S.  adhuc  ta» 

*  ineadi|parvideturratioineahypothefi  T^IsQyisiTioIV.Iuxuttmiinosptii» 
proiiuluc>nis,acinpra^enci,quandoqui-  ccdentis  difquifitionis  iam  fatis, 

dem  in  cafu  promiifionis  fzmma  d«o-  fuperquepatec  incafu  ftuprationis  filiz  1 

rauvidccurconfoififfefpontiillidefto-  Patrcm eximi  ab  oncrc  candem  dotan-  Soai 

cacioni ,  vc  ius  acquirerec  ad  macrimo-  di ,  cum  onus  refundacur  in  ftuprato  <iiC<|3  li' 

niumtum  deflorante  contrahcndunL..  rem.Id,  quod  modocontrouertcndum 

fcruatib  in  rcliquo  fcruandis  iuxta  ca,  proponitur,cft,an  faltcmtiliacadeiiu'*'^' 

qux  lcruari  rolcacio  huiufinodimacri-  uapraupoftmortcmpatris  poi&tagae 

nonijsjyndeinhoctnteiligitur  intenie-  adl^icimamcoafequendam  i 

nirc  contradtus  innominacus  inccr  dc-  .  Haiccontroucrfia  potcft  cxaminari, 

floratam ,  &  dcflorantem  ^  vtfacias  velacccncoiurc  ftacuence^uod  quomo- 

intellefta  ucita  condttione ,  vc  do$  per  docimquc,  fiue  a  quocunque  filia  fiierit    '  , 

fdcminam  coaftituacur ,  qua:  conditio  douta  ,priuetur  iurcfucccHionis  in  or- 

doiis oon  eft^ omnmo  cxtrMfcca  matri-  dinc ad  bona patcrna ,  vd attento prx-  J^'^^^ 

noniofficiacttideea  aAum  videtor»  vt  cisi  iare  deoemente  pcr  ftupratorcn-  quo;  po. 

plcmiurzailcrnnt  Baldu^  inc.iuraun  de  dot.indam  cffc  fscminara  corruptam ,  teft  <iif- 

frobut.nit.z.,  &  4.,  J(Mihk«  Li^ut  in  c.  per  nuiio^  lura  exdudcncciiliam  a  iucocT-  cutiti»* 

v^lrMiedmat.iiite^vir.&vxer:n9t.^:§.  fioneinbonispacemis,vbifiliasip(konite* 

x.num.^. ,  (jutiercx,  de  iuram.  prims  p.rrt.  fuerint  a  Patrc  doutae . 
c.yj.nu.^.mfin.jMenocbiHtdeariHt.Uhj..       Kclpondco  primo  .  Stante  fiatuto 

uatwr.%xif4^^.wmj6. »  vJmiaHm  ia  4.  adndeaie  fiiias  quomodocunque  do- 

iifi.r%.q.i.art.x.cQncl.^.nHjn.-L.^. ;  incalu  Utas  a  fucccflione  Patris  ftuprata  hi' f^^^ 

autcm  pra^fcnti,  ncc  tccmma  vioiau  in-  bcns  dotcm  a  ftupratorc ,  fiud  cum  eo- 

teUigiturconrcnnfrc  nec  violatioiu»nec  demnupfefit,fiwcnmalio,non  poteft  dtMtfe^ 

iili  contradtui  mnominato ,  cumfuppo-  mortuo  Patrc  agcre  ad  confecutioncm  minii 

lutur  inuiuiluprau ,  &  onus  doUndi  iegiumz  in  bonis  pcr  cundcm  Fatrcm  qumM- 

iniandani  ftupratori  nonfic  cx  condi-  teliftis .  Ab  hac  opinioiK  neminem  ex  j<x^<i"^ 

liBBC ■mriinonijjfed lop«nam dclifti .  ijsarbitror  diiTentiri ,  qui  faftinent  in-  ^^'"/^;^. 

fpedto  iure  ciuiii  Patrem ,  liccc  diuitem  mMkx 
nooteoeridoure  fiiiam  habetenialiaih  u  Att** 

^l^^^^  de  bona,  quibuspofsicfibidocemeon.taifti- 

^Silsv^UzS  ftituefe,quae,fifabflftuncfecuodumfcpnw«- 

'  -     ^.4PW%9Wiimvim  fquod  umen  001  de  £acilx  non  admicii-  ^  ^ 

snus  lioec  adiaiccaac  Barti^  pe^  tSS, 
UffkmitjfnatiBUmikri.aimpret».^'^'^ 
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neus  eMtrtnetf.  imr.  lib. lo.  c.^H.,  CMirus 
VdtUU  ie  itfi.  &  inr.  di/p.p.piin8. 4.  §.  1 . 

liMi».^.;  a  forciori  fubfiQcrc  dcbcnt,  fi 
llatucum  difponac ,  ouod  tiiia  habens 
tUidildc  bona/iuibusubipolsiccongrua 


DeDote  I.  Difq.  I.  §.  IV.. 

^freturnum.j.f.jdTrcbcl.,  &  injiith.res    tiir  frm  ;kX' per  rtupratorcm  ratione_> 

(^.commutttAdelegtt.^oannet  Bojcheius    ituprij  qualiauod ciculus»racionc  cuius  Ntrc  ofH- 
«>  tegit.  ntipt.  Ub.K.mt.  i^.btfkt. ,  v<tffiiiit   ip£edefaetar  ne  ^iias^Ul  racb  non  eii-  cit  ntio , 
defkCce(f.prog.lib.i.§.^.num.^.^. ,  F.:chi-    mensipf.jm  filiam  a  iure ,  quod  habcc  ^  ^"^^ 

aducrius  Fatrem,  vt  ab  tpfo  dotctur  j  0^4,^ 
Non,inquam,fpccialisracio  jnhoccoa>  Beatnr 
fidcrabilis  cft  ,  quia,exquoftatutum-.  rirrrtnc-» 
limpiicitcr,  &  indcfiaiciexcludic  fxmi-  ftupri . 

  „  namafuccdlionePatrishalieienialiun- 

dotiemconfticuerc,cxcludatur  a  fuccef-    dc  quomodocunquc  dotem,non cft  dif- 
flooe  pacris ;  buiufmodi  eccnim  ftatu-    poficioinhoccafu  limicanda^cumctiaai  -^. 
tum  validum  cft ,  &  de  confuetudine->    hic  cafus  comprehendacur  in  illa  diiC> 
pafsim  apMobatum,<C  vbi  jpofitum  eil^   tiooe  iodeiinin ,  ^nemoioamqne , 
quotidiettn]atur,ytdeilliusvalidita*  Quidver6fentiendumfit,fiftacutinil' 
tc  nonamplius  contingat  difpucari^ccil    cxcludat  fsminas  prxcisc  dotatas  non 
fiagaturdecxclulionc£Kamurum«qui-  cxprimensj  aafic  doataB  af acre eibo- 
bus  csBteroQoi  deberetur  lcgitima  ,  vc  «itpateniis ,  vd aliunde  quooiodocttii-  ^ 
vidcturprobarc  ^lbertus  Brunus  tr.iB.de    quc  ,  probabilius  intclligendum  cfl  dc 
Satut.  quodfiaiu.  mafcdis  art.  i .  per  tot. ,   doutis  in  boais  Ulius  ,  dc  cui  us  fuccef- 
CewgiHt'Hatt«e9i.trdS.q.t.fertot.fBiot.  fioncagiCHr,  vel excludentn,  &  non  de  elad« 
T,om(in.pirt.i-L.recent.decif.}^x.num.j.y    dotatis  cx  illarum  propria  fubftantia,  pncisd 
MerLm.  de  le^it.  lib.^ .  tit.  i .  q.L.num.i .,  cr    qula  dotarc  figmticac  ius,  &  non  fimpli-  wniinas 
ftqq.woitkmuA iurc  naturali  tenetur  Pa-   ccm  adum  nudi  mioiftertj  Gratianus  di- 

fcrp:.for.c.  ■^o.^.per  lot.cwTi  addit.infin.  ^"^^^^^. 
tom.fCr  c.6iii^.tiu.ii.fIiotaRomMapjrt.p.  intel- 
recent.decif.xoT.  part.l^.de(if.}%Z.  ,  &  ligidebec 


tcr  doMrcfiliam  .iliundc  habentcm  bo 
na  ,  cx  quibus  libi  polsic  doccm  confii- 
tuerc ,  vt  docet  loamies  .Angelus  Bofsius 
traSjdedotec.i^immj^.f  &  eifdcm  iurt- 
bus,  rationibus  hoc  procedit ,  quibus 
diccbamus  in  prxcedendi  vol.lX.  fnh  :it. 


fdrr.i 5 ,4ee^. vjj.  m fim.  ihm.  ip. ,  Fran-  de  dota. 
•eifemie jtmeUttraB.de cot^tfr. lib.x.  q.j.  ris .vb c», 

  '     1e  CUMIS 


eff.ijtU.j.fSabelliHS  in  funitn.i  diuerf.tratl. 
CmtraQus  IX .  dc^  Matrimon.  IX.  pr^not.  4.    in  verb.  flatHtum  foMinarHm  exelufntsM  n. 

~  x^. ,  quia  vt  optimi  notac  Omtimmti^ 

fccpt.fur.r.j^j^.iiinn.  i.  ob!it;aais  dotJre 
no  dcobligaturOandodotcdcpccunia, 
vcl  rcbusmuiieris.  Raciofundamenta* 
li  huiiisdi.  h  cx  co  de('umitur,quiafta- 
tuca  iniL-lligcnda lunt,  vt  quommuslx- 
dant  difpofitionero  iuris  communis ,  & 
inijs  dumcasac,  in  quibus  cxprefse  lo- 
auuntur,&  dirponuat,  crgo,cum  fccun- 
damdifpofitioncm  iuris  c  c.mmunis  non 
cxinutur  Patcraboncrc  douiidililiam 
habentem  aliunde,quopo^dotemfibi 
conftitucre,  &  llacutum  loquarurfim- 
plicicer  de  dotatisfine  alia  exprcffionc, 
hoc  ita  intelligendumcric,vc  lolum  ex- 
cludat,quando  fucruntdcnacseex  bonis 
eius,de  cuius  fuccdlioiie  agitur ,  caete- 
roqui  ftatutumpluseatcnderctur,  qua 


e^t.^jmm. 7.  Patrem  non  tencri  iure^ 

naturali  procrcalimcnca  filijs  aliundc 
habcntibus,  quo  commodc  ;>of>inc  fc^ 
3^o„ej  alere,prouclace  eciam  docenc  TfaMorrui 
pro  ref.  '«  man. f .14. num.  1 7.  verfdi.xnmK ,  Mjim.: 
ponnone  de  iujl.tom. i  Jifp,  1 60.  §.aliniciita ,  cr  dijp. 
conclii-    izS.§.qumtus  cffetJus,  Uaytolus  in  l.fi  quis 
.dcnces.  ^        ^fMfijiUusff/ie  Wi.agnof.,Siodus 
dealimemittit.t.4.7S.mim.^x. ,  io.i!mes 
./tngeliii  l^ofjiiis  :r.:cl.deeife£l.matrim.part. 
Xjc.ijutm.2.-j. ,  Ck  in  hocprocedcrc  vide- 
tur  argumencum  ab  aiiinentis  ad  do- 
tem,  adcouCjfi  non  tenecur  alcrc,  quan- 
do  filu  aiiundc  habct,  quopoUic  fibi  ali- 
menta  pra:ftarc ,  ncc  cencatur  docarc , 
quando  aliundc  habcc,  quopoific  fibi 
doccm  confticucrc,  quud  in  ordinc  ad 
Facrcm  a  concrario  fcnfu  nos  dcKui- 


ruccdSor 
neapcoc 


mmeodjm.  9.  fub  tit.  Contra£lus  xk  de  exigac  conditio oonnDaorij ;  cuiufmbdi 


matrimon.  9.  prienot.  7.  num.  j.,&c  doceat 
Ctiam  Rcbellusdc  oblig.it.  iufi.pan.t.  lib.^. 
5.4. nnm .6.,  Fragofus  de  re-gm. Chnftians 
Reipub.p.trt.j.difp.'j.nMm..^., &  IZ„ FrM^ 
(ifcus  Molm.  deritu  niipt.iib.i.  q.6^.n.^6. 
Qupd,  fidc  iurc  ciuili  communi  faicr 
in  ordine  ad  filias  aliunde  diuites  non 
eximacur  ab  oiKrcc.i:''dj:ii  dotandi,non 


cftftatutcunaUiierdUpoiidis,  acdifpo^ 
nat  ius  coinmunc . 

Kcfpoadco  fccundo ,  atteoto  pmcii& 
nire  decernentc  per  ftupratorem  do- 
tandam  cfic  fxminamftupratam,nullo- 

2uc  lUtutocxdudence  ^ias  a  fuccef- 
one  patris,  vel,  fieitfhc  ,  eidudente^ 
uncum  fxminas  a  Patrc  dotatas,vcl  do- 


othcit  tn  praifcuu  hypothcii ;  fccundum  caus  linc  alia  eacenlloneprobabiliuseft» 

quam  iura  manicipalia  deroganc  d.-  quodfiMnina  ftuprtUydocaiapcrllo- 

aem  iuricoramuni ,  pratorcm,  poflitmortuopatre  agcrc  ad 

Necaliquafpocialisratioconfiderari  kgicimam.  Fontanelladcpa3.nupt.tom. 

poteftiahoc  ca(tteiCQ>,quoddos  debccp  %Seiifj$jBirfjf.fmA,  s^j.JRatio  exeo 
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h8     Contraaus  XVI.  ' 

1_  deducitur,quia  nuUum  ius  vctat,  quo       aboneredotOHdi .  4? 

St  fttnm  QiiQus poft mor ccro  patris  filia  a  ftupra-  >/td  eximendnm Hupratorem  ah  ome  dotan- 
foium"^  tDKtdcttataiiQiipoditpecereleguinuin;  di  flupratam  reqiiiri^,tmiffmllih 
modo'    notiiusobligansftupratoremad  dotan-  frMdcot^enfuSytiHmTcariseiiifiem.^. 

per  ftu.  damftupratam,quiahocnondemitiu-  'DifpofitioiwrisoHoadonusdotiUidifii^it- 
prAtore   ra  «  qus  habec  nlia  in  boais  pacerais»       tam  efl  indnaa  etiiinfauerem  Tttm.6, 

.Sotadam  quando aliund^  non  cxcluditur ,  cum  lUiidmittefi in  fiauat deUQi .  7. 
ftnp*"***  eniffl  paffa  fucricillud  ftupru  per  vim » 

^  i"*^""*  &inuita,nondebecfubircaliquampaD-  "rVlsciyisiTio  V.  Poftquam  pcr  vim 
fiiias  i  nampriuauonisiHoniuscxcludcnsfiB-         Caius.ftuprauerac£ectaffl«cum  j 

fucccflio*  minamdocatamarucoefliooe,quia,  vel  non  po^cGahis  cumpatreBertttGOU- 

ne  mor-  nulluin  ius  quoad  hoc  rupponuur  cxi-  cordarc  fupcr  matrimonio  cum  eadem  ^ 

tuo  P.ttre  ftere,      quodexiftcret/upponicurli-  ioeuado,conuenic  cum  eadem  Berca_i,  tiooiici. 

farmina-.  imtatamiuxtaprBaftaiCuin  noneKteti-  aquaoMifenriimobtiauii;  nupciarum^  poGtB. 

^owt*  ^  datur  ad  fa:aiinas  quomodocunquo-»  abfquc  oncrc  alicuius  dotis  rolucnd«> 

KDoteft  ^^^^* docacas a Factc , vel  4uin unmu cum cxcluiione oneris eiuf- 

iieete  ad  fi^plKiter  docatas ,  quod  ddiec  intellH  cxm  doci8,vel  fortftedain  ooouenitcttm 

jfiytun^  gi  dedotatisab  eo,dc  cuius  fucceifione  cadcm  Berta  ,  vt  quamuis  matrimonio 

agitur«  vcTupra;  Nequc  obeik  poliunc  non  iungcrencur  inccr  re>  idem  Caiiu 

.ca,qtuB  fupra  innueMmus ,  nempe  Pa-  non cenerecur  ad  aliquamdocisfoluttQh 

Crcm  ftuprata;  cximi  ub  oncrc  doundi  ncm.fedeademipfircmittcrctiir.Qus- 

caodem>  quia  onus  docandi  cransfun-  fitumhicfuic,  ancx  vi  illius  concordiae 

dtcur  in  ftupratorem*  qui  fubit  onus  pa-  incer  ftuprantem,  &  ftupratam ,  leu  in> 

Cris  proptcr  iniuriam  cidem  illatam  in  tcr  Caium  ,  &:  Bcrtam  indepcndcntcr  a 

.    .   ftuproiilia:,  Noa>inquatn,obeflcpof-  conrcniupatnseiurdemBcrtxpoiliiini.- 

mopon-        ^"^^  ^'^' aimacur  ab  one-  xi  iUud  iiiatrtinomum,&  Caius  ftupra- 

^,f_  re  dotandi  ,  quia  pro  illo  fubftituitur  tor  eiiiaatur  ab  oncrc  doundi . 
foluta .    ftupratorsnon  umcn  cximicur  ab  onc-      Mastiinonium  illud  fubfiftere ,  fi  ini- 

ic  poft«itismortem  nicdia  perfooa  Iub-  recur  eciaa  indepeodeoter  i  confeofu  . 

ledis contrlbucndi legiuinam, a qua  nd  pacris Bercz,  indubicaci  iuris  eft ,  quia 

excludiiurhliadouu ,nifi  fucritdou-  mordine  ad matrimonium, contrahcar 

U  ex  bonis  ciufdem  patris,dc  cuiusftl^  dum  fili;  familias ,  etiam  fub  patrirpO'  fyifgi 

,ce0ioncagitur,  nec (ufticit  ad  ulem  ex-  teftate  couftituti  fui  iuris  func ,  prout  fa^  m. 

idtifionem ,  quod  ftuprator  pro  patre.^  docet D.  Thomts  in  ^Mfl.z^.  tf.vnicay  Bo-  trisli& 

dOCaueric  jquafi  quoddos  ftupratoris  nacinain  ^^.  pisapt.nical.pu/iQ.j.^DOi^'  '■ 

liabcacur  pro dote  a  patre  conftituca^;  ipH  tradidimus  tom.  y.fnb  tit.  ContraSm 

donfitfficit,  inquam,quia  adexduden-  Xlf^.de  fponfalib.I.  fr«i»r.j.ii«.i.Ncque 

dam  a  lcgitima  rcquiritur ,  quod  dos  obcUepotclttcxtus  inc.  i.derfr/pow/,  (w-     »  , 
.fuericcx  bonis  i^acris  formaitcer  •  noo^        vbi  dicicur,&lium  debcrcadimpiere 

fiftione  turtSf  tmii  hicTarremtir  m  cor-  matrimooium ,  quod  pro  fe  nondum.^  '"'JJ 

re<rtorijs,qu£Erccundumrigoir(n  intcl-  aduko  patcrcontraxit  i  Non,inquanJ,  ^^kM 

ligcnda  iunt  >  &  fccundum  veri^m  ,  dc  obelle  poteft,quia  inprimis  tcxtusille,» 

.pcoprium  fcnfum>ooa  Acunduiii  fiftio-  pracedic  in  dmerfts  termitits ,  quaiido 

jicnb&feofiuniinprQ|pctiim.  icilicctprotrlioimpuberi  pater  ubliga- 

uiclidcin  iuam^quia  tunc  videtur  quo* 

f^^^— ^  dafflod6  filius  intuitu  fidei  przltitae 

a  patre  obligari  potiiEmum  ,  fi  poft 

§.  V.  habitum  viuiu  rationis  non  obftitcrit > 

quod  Cunen  verum  abroluti  noo  dti 

JiXi  ad  nubendum  fufliclat  confcnfus  cafusautemnoftcreft,  quandoreaueor 

Au|jracB>  &  ftuprancis ,  an  vero  vlte-  te  patre  filius  aftentitur,  quod,  vcper  fe 

HliscequiracurcODfoaflilfatm  patct,  valdc  diuerfumcft .  Deiadi,vc 

cortUKiem.  beac  nouc  floiMciiM  (f^  iiMiriii.f.i^i0i£f. 

4ji.p.tier/.iir^ojp|?«r ,  illetexras  inteUi* 

$rHH*4tiiyii^  C^nduscil  dcdcbito  honcftatis  ,&con- 

uenicociaBjOoa  denecelliucc  alicuius 

■K^pytcr jtocy  tmitrompm .  i.  oUigatioois  ooa^us  ,  feu  praecepdi 

hUtrimomi  ftne  coufcnfu  Vxtris  fubftfl it.  x.  prouc  eciam  notat  ^Ufiimd,t,  I. dr^> 
SxfLicatitr  textiu  in  c.  i .  dc  ddponi.  im-  impnb. 

.  pttk  3.  Dtfiicultasigicnrfoliiiunodo  redu- 

.Stntentia.  afferens ,  fnffUere  folius  Rupratit  citu  r  quoad  dotem  ,  an  fcil  icet  rcro  iflio 

.  rtmt/ponfm  addeobUgandnmfiifratorem  ciuTdcmiiada  Aupc^toiri  per  fiiiam  ftu- 
■  pitatain 
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4-     pratamindepcndcntcraconrcnrupatris  — tcm  aducrfijsPacrcm  rcnuntiarc;  ita_J 
*■          Sentenria  jpfu m  ftimratorcm  ia  vcroauc  calu  cx-    aon  cftjCur cx fc  noapoflic  indcpcadco- 
f          fi?^  ft  •  P°'''® «^**"*  etimat  abooereean-   tcf  k  Pitre  renunctareiuci  ad  docem_, 
t«re-'^'^'"  ^'^'ucndi .  Circa  quam  difficulu-    quod  habct  aducrfusflopratorcm.cutn 
i          mdtbne'  ''-""^  HoftieifHf  & HetwicAeBoie inc.i.de    poflit  vellc innupta , &  iiidotata  manc- 
td  deo.  «'■fr.  arbicrancur  per  lolaai  filne  ftu-    rc,  vel  fi  velkcum  ftujpratorc  nubcre^ 
bfig.inHtl  prata:  rcmiillonem  in  vtroquc  cafu  cx-    vcllc  fincdote  cura  iplo  viucrc,cum  ipfc 
ftiipnto.  pofitoeximi  ituprdtorcraaboncrcillam    tencatur  cxfuoalcrc.NonjinquanUj, 
1              ^'j>   docandi,quia,ficutiadnucriflioniaiav  obflbu«potc(l,quia,quantamuisiusFa« 

■  ;       tolSi  °  confcnfus  mulicriscontrahcntis,    tris,quod  conuirgit  cx  ftupro  violento 

.    '    iuctiamad  ta,  qu«  pcrtincnt  ad  do-    filisc  aducrfus  (lupi-anccm,confiftatin 
'^k  tem  ciufdcm  idon  coafenrus  pro  Cuifi-    co,  quod  onus  Patris  docandi  candeoi 

ciencihabcnduscft,pociflamumcuradif>    filiam  transfundatur  in  ftupratorcm , 
poiltio  iuris  rn c.i.de abdter.  indudla-«    non propterea  fcquitur , quod  filia  in- 
^>  tuerit  in fauorera  mulieris  flupratx,cui    dcpcndcntcr  a  Patrc  pcMlfit  illi  iuri  ad- 

*  propcerea  ipfa  muiier  pptcil  rcauacia>  ucrfusftupraacemceiure»  cumquia-> 

■  re,«licecmifx.i.4rMMr.djcaturile-*    iniuria^exquaconruf^itilladoiiusin  Iniuria 

■  Trfrr/icfln/fflyii^hoccft.quiafupponitur,  ftuprantc.cit  communis  Patri, &filix;  cftconu.. 
^                  quod  confenfu»  pattjs  fic  quodamodo  tum  quu  non  ita  ccrcum  eft ,  yc  faifo 

*  confaiAisfilivjquacenusfiliarcgulari-  fuppOfiitnriaiallilitia,qaodfiliapof&t  ij,'. 
ip                    tcr  praefumitur  confornuri  voluntati  rcnuntiare  iuri ,  quod  habcc  ad  dntem 

*  patris.  Hisumcnnonobilantibus.  aduerfusPatrcm,qummimo  nccmcon* 
»                    Refpoadeo;  Adhoc  vtcxiniatur  ftu-  grui  doccnt  KomMMs  in  l.t.f.f^.mh 

prator  ab  oncrc  dotandi  faiminam  pcr  tr'm.,&  ValUotns  de dote  nMm.jp. ,  & 
I»                 .  lc  ipfumcorruptani,fiui  cum  iplacon-    ii^.,  iomnes.At^cius  Bc^us  tratl.de  doie 

J*  Ad  exi-  tr^jjerit  matrimonium,{iuc  non,  noiL-  c.^.ntm.'j.verf.dampit hifertiir  filianL, , 

iTiendum  f^^(       confenfus  ciufdcmtemiac  quod  huiufmodi  renuntiatio  fili;  ctiaoi 

*  wm' ab^^P'*'*»^'^**^^'"'^''**^"'^^  h  fit  fa<fla  cum  iuramcnto  dc  ca  non^ 
■i  oocKdo*  fus  Patris  ciufdcm  'Diax.  Lnco  in  pra^  rcuocanda  ,  non  fubfiftat ;  atquc  talem 
1«  t.indi,  ie-  arim.  can.  c.j^.  wm.^.f  BaianbuMtMnm  rcauauactonem  &>re  iaualidam  prauer 
d        quirirur  ^Ur.i.finprimntm.ip.f  TrofperFtriM'  prcdtaios  DD.  ruftiaent  .>lncft«riaMtt  Ai 

oonfen-  cius  de  delitt.  cantaiib.  tj.  1^6.  m  §.  dos  nu.  c.  quamuis  in  fccniido  notab.  dc  paU.  in  d. , 

fns  tAttia  iij^^gntaaeiia  dc  paci.  tmft.  toma,.  cLanf.  loaanes  Baftifia  de  Barbobus  de  filijs  famil. 

*  ammlp^  l-S^-^' ^*''*'  •9- Katioex eode-  q. 41.  ttum. xy. ,  jiUxMder m i.jHijfHlatia 
jj  2„j  ducicur  .-  primo  quia  pcr  illam  ftupra-  hoc  modo  toiicrpt.t  nHm.g.  ff.  dc  •wrb.  ohlt- 
%        cris.      tioocm  auu  loium  ipli pueiixliupratx  gj;.  iaudcm  quidquid  iic,  quod  fiiia., 

incelligicur  illaca.  inturia ,  fed etioilL.  poflicrenuntiarc,vclnoncenunciaretufi 

^  .      ipfiusPatri,obquamiura.induierunt,  adclotcmaduerfusP.urem,non  pofs?^ 

a  vt  onus  ciufdcm  Pairi»  docandi  filiam  renuntiare  cx  fe  indci>cndcntcr  a  Patrc 

l*        {KSa^  transfundatur  iu  Rupracorcm ,  crgo  ad  iuri  ad  doicm,quod  habct  aducrfusilu- 

S^^^"  liuoc  eximcndum  aboncrc  doutionw  pratorea^ex  CQdcdljKifiteijnio^ 

*       nonrolumrequiricurGonrenfiisdttfflem  quod  eft    ftupBtiOire  wwBdi  ftup*^^ 

J  puclleviolat5,fcdvlceriusvoluntasP.i-  tam,c(l  in  pxnam  dc]i<fti,quod  tangic 

ut&  ciufdcm  laefitatque  per  hoc  rcfpon-  um  Pacrcm,  quam  liliam ,  qus  proptc- 

decurntioniycuiiaaiacurooacraria-*  jrei  non  poteft  reniicci  fitie  vcriulquo 

'  opinio,qua  dicitur,quod,cum  difpofi-  conlcnfu  . 

J  tio  iuri$ canonici  md.c.x.&z.de  aiult.       Ncc  aliquam  vimiiaccre  pofle  vid^ 

iodufta  fiicrit  in  fauorcm  fxminx  Au-  tur  id,quod  in  inftantia  fobdimr,oeaiH 

I  6      pratas,polTct  hsc  libcrc  huiufmodi  fa-  p^,quod  poific  filia  ftuprau  vcUcilwu-  | 

I         Difpofi- uon  retmntiarc^  rcfpondctur,inquam,  pta  mancre ;  adcbque  cederc  iuri  ad  | 

tio  turts  non  eflie  fimpUdcd:  olem  di^K>fitKMiem  4oiiem » ctmi  dos  ene  ncqucac  finc  ma-  ' 

qocMd  o-  induibam  in  fauorcm  folius  ftupracae ,  crimonio  per  tcxtum  in  l.  ^.ff.  de  inre^ 

y***^^  fcd  etiam  m  fauorcm  Patris  ciuldenL^,  iot.  Non,  inquam ,  vim  aiiquam  iaccrc  7 

I^^J^  oiipropDcrca  ncquitperfe  ioiajnfilia^  videcur,quia,cumhoconu$  in  ftupra-  lllud 

indufti..  rcnuntiarc ,  fcd  vltenus  requiricur  rc-  tore  fit  in  pxnam  ddi^ ,  vidctur  de-  nuscftm  r 

cft  ctiam  nuntiatio  Patris ;  Neque  obftarc  potdt,  bcri  poll  talc  deliaum  etiam  indcpcn-  ^mml^ 

infituo-  fi  aiIeratur,quod  totumius,quod  con-  dcntcr  a  matriraonio,quod  tamen,  an 

Km  Pa~  Qficuri  poceii  in  Patre ,  in  eo  coofiltai^  vcrum  fi^  fub  fubTcquenci  paragraplio  j 

-*     quodonus,quodinip(b fueratdotandt  ftisftexafflinalHtur.  Fronuncadnaiic 

hliam,  transfundatur  cs  dirpolliion(_j  inftantiam  fufRciat  dicerc ,  quodonus 

iurts  tn  iiupracorem i  ficuti  autcm  fiiia.  in  fiupratorc  fcmpcr  vigeat,  quoufqiK  '  | 

ipfapoeeftcxfeiui^aodiabecadde^  llnpnta.iriscfic«iiecfullidac,quodca- 
•    •  necic 
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ucrit  dc  non  nubcndo  ,  cura  poffit  vo- 
luntacem  inutarej  nifi  cranfierU  ad  fta« 
<i»nReUgioQis>ia  quotaAi  dOi  iUi  de> 
berecttrjwoauUrim(Mik>lpidtaali. 


5.  VI. 

QSIQltam  tcrnpore  dosdcbeatur  ftupra- 
taeper  itupracorem,aa  immcdiat^ 
poftftupnirojan  ver6  cempo* 
IC  nupt;aruin,&an  dc-  ' 
bcacur.fiuc  nubac, 
fiueflonnubat. 

FaBi  frries  expofita .  i. 

Sententis  Borgmiu  afiereMtit  fti^atorem^ 

tmtenericiMfent ,  Mifi  tdtemfn  tm» 

ftiarm.  %. 
Sententia  Lupitenemtt  teneri  eonferre  im- 

mediJt}  pnfl  Jluprum  .  5, 

yrthabdiiis  tcnctur  conferrc  itmedisti  ftfi 

Bupnim .  4. 

iiU  ,  fi  f\np>\iti  decederct  ante  nu- 

ftiM  f  tTM^im  ad  eikfdcm  fii^at^  ba- 

redet.  5.  " 
Illa  dos  ^uojiiat  0thmiieiitti  tinftinu 

fa.minx .  6*  ■ 

(^w  {lufram  «nMMfv  foHudeftmttj, 
fiamtradere,  7. 

Dlsc^ynmo  VI.  Stuprauerac  Caiut 
Bcrum  inuitam  iuica  terminos 
prisccdcntis  paragraphi  i  Cttmque  pro 
«o  cemporc  cadem  Jkrta  renueret  nu- 

ptins  coiunihcrc  fiuecum  codcm  Ciio, 
iiuc  cuni  alio>  dubitatum  fuiCj  an  dos 
f>er  ftttpratorero  ipfi  Bertas  immediatft 
dchcrcni r  {■( )ft  •  •  u pru m ,  .i  n  vc ro  fo!  11  m- 
modo  pro  icuiporc  nupiuruin ,  6c  aa.^ 
debeatar  fiuc  nnbatjfiuc  non  uubat . 

^  Maxima  concentio  eft  circa  hoc  du- 
bium  intcr  Uorgninutu  CaualcMtum  in  re- 
fert.fHonm  ieetf.  w  verh.  matrimoniHfn^ 
fme  demmtuttimiAm imm.  feq^. , & 
inter /««mm  Baptifltm  iMpum  intraH.de 
ille^^it.,  &  njtnr.  lib.commciit.  1 .  $.5 .«.  J  ij. 
n»  verf.  &  tfiadot ,  dum  iileabirolutc  af- 
(eritnontenerioottferre»  nifi  ad  tempot 
nuptiarutn  ,  non  enim  arbitracur  pcr 
ftuprum  contr.iiu  (impliccm  obligacio- 
nenia&dcondicional^  fi  fciliccc  nuptiae 
pcr  eandcm  {lupratam  contrahancur; 
ideb  cnim  indufta  e!l  calis  pasna  t  quia 
mulicr  ftuprata  non  niO  cum  magna..» 
di£culuce  inueoire  poftec  marituni^ 
fibiparem,  ade6queeadempaBnavide. 
turrcfcrri  .;d  nupuas,  aincquas ,  &nne 
quibus  uon  vidccur  ddjcri ,  aique  ica.^ 
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plurics  fLiilTc  iudic.itum  tam  Mcdiola- 
ni)  quam  Papiz  tcitacur  idem  Bow-.inus 
Cmukamit  deeif.  lo.iwm.  ^3.  p.:rr.  3.  Ex 
aducrfo  lo.vincs  Bjptifi.i  L"pus  loc.  cit. 
ablblutc  arbitratur^  tcncriitupratorcm 
hnmediatipoft  ftuprfidotemconfierre, 
fctt  deponcrc  ,  vt  iradatur  viro,  cum.,  ^^'^ 
nubct  ,&  fi>  anccquam  nubcrcti  pucUa  ^ 
deflorata  peciretiaflerit  candem  dottm  medixtc 
dcpofitam  non  rcucrti  ad  flupratorcm  ,  poft 
fcd  tranfiread  hxrcdcseiurdcm  pucllae  ptma. 
dcfloracae  dcfunftac ,  atq;  ita  decifunu 
fuiflc  plurics  tum  in  Rot.i  Florcnt.,tuni 
in  ali;!>  Tnbunalibus  lelhtur .  Ratio 
fundamentilis  >  cui  innititur /ojrnici 
Baptijia  LHpus ,  ca  cft ,  quiahuiufraodi 
dos  dcbctur  in  pxnjin  praecis^  dcli^i, 
qua;  propterea  unmediat6debetur,ac 
conrummatumeitdcliftum.  Quidiam 
in  hac  contcntionc  concludendum  ? 

Refpondeo  primo.  Congruentiuscft 
afscrcre  >  quod  ftuprator  po(l  commif-  4 
fum  deli^um  ftupri  tcneatur  dotem^ft«W»-" 
pro  ftupraca  debitam  dcponcrc,  nooj 
eipedUtis  oupciis  loannes  Baptifia  Lnpu 
in  i.traS.  ie  illegit.,&  nam.  m.  cmmm. 
I .    5 .  niim.  1 Z5 .  /H  verf.  &  iflados,  Biijr-  poj  lii. 
dusadlMlium  ^larum  i.ftuprum  num,i4.ifm> 
FmiMaeinsie  ieliB.  eam.  q.  147.  %.im  «m. 
IZ^.,  C.vicerins  in  j.  p.irt.vjr.  rejol.  c.il. 
de  fponfal.,& matrim.num.  iii.t&fe^,- 
Ratio  huiusmaioris  congruentis  ei  ce 
dcducitur  ,  quia  valdc  conucniens  cft, 
vt,cum  vcncrittcmpusnuptiarummu- 
licr  ftuprauittueMat  dotem  liquidam» 
&  cxpcditara ,  ncc  tcnc.inir  fupcrca-* 
Uccin  mtcntarc ,  prout  optimc  coniide- 
rauit  Jwtanetta  iepoB. mipt.  clauf.  5  .glof.  . 
'y.pjrt.  i.num.  98.  j  tumquiaadcuitan- 
dum  onus  dotisfoluendaepolletftupra- 
cor  ittdttcere  nalitiosc  impedimeo-  pfqHti- 
tum  ad  nuptias  cnncrahcnd.is  ,-  Ncgue  hugt, 
obclic  pofsutca,qu^cx  iio»;^ni/Jo  CauMMO 

fapra  aftcrcbaacur»  nempc  ftupratoian 
per  ftuprum  non  contrahere  obligatio- 
ncm  (Implicem  dotandi  ftupraum  ,fcd 
folummodo  conditionalem  ,  fi  fcilicec 
uupcias  coacrahancur»  ad^;  dotem 
nondeberi>  nifi  purificatirniKlitione . 
Non,  inquam,  obcfse  pofsunt ,  quia_. 
aliud  cft,>  quod  noa  dcbcacur  in  cSe&u, 
KttR  oontnaiiDuptijs,  aliud  eft,  quod 
non  debcac  dcponi  immcdiatc  poft 
commifsum  ftuprideli^um.  Deprimo,  ^jiaxax 
agctur  in  fubfequ&tibusrefponfioiubu^iniianti» 
Dc  iccundo  ,  nuncdicimusre  vera  dotc  oppofiOt 
dcpuai  dcbcre  poft  cdmifsum  fluprum 
perracionesmozadduaas;  nequeexco, 
quodnondebeatur  ineifcdbu»  nifipoii 
nupcias,  vel  noptiarum  temporc,fequi- 
tur,  quod  non  fic  dcponeacu ,  nifi  pro 
iilo  cemporc ',  noa  u^uicur»  inquamg 

quia 
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iMcdfius  dcpofict  cll  ad  dirimcn^  rcciaueoiro,^uiaE^i4lClicirppi&taubcK, 
iccs  pro  tcmpore  nuptiaruro'*  &  ne  nop  n»£tu  nubac,&  vcper illamdocem 

nuptix  ad  cuitjndum  onns  dotismali-   cortipcnfctur  illius  faiminjcconditiodc- 
ciosi  pcr  (lupracorcmimpcdiantur>  qu;  tcriorata»qusB  compearacio  vidcturcxi» 
•eodBcasTrgeeecfamanceeafdaa  .  gi,fittiillanttbat,fiu6nonaulMt;Tndi 
Rcfpondcofccundo,  probabiliuscfse   mcritb  (^anceriusin  ^.partcvitr.refoLc.ii. 
,     dotcm  illam  licper  ftupratorcm  dcpo-  defponfal.,  &  matrm.tmm.  15  j..^  feqq.  ^J}. 
-^^      ficam ,  fi  Hupnitt  decedcret  antequam  rcfcrt  quandam  decifioncm  Aii  Scnatus 
/iftupri-  nubcrct,non  rcucrti.'idftupratorcm,fcd   Cathalonicc,  qua  Scnatus  ipfc  conceflit  penfnio" 
(«  duce-  tranfire  ad  hzrcdcs  ftupratae  loatmes  mulicri  acciperc  pccuniam  pcrfuuni_>  nc  d.un* 
^eietao- Ai9ffJ}«£NfKrl«e.c/^,quieciamteftatur  ftrupratorenidcporitamah^;eo,  quod  nt,fcde- 
fijf         pcr  Rocam  Florcntinamitafuiffeiudi-   nubcrct,  quod  plurimum  confcrt  ad  teriwsi- 
^^^'  catum  Vamrnutanus  in  c.  x.deaddt.n.^.t   praelbns  inftitutum  ,  quod  cciam  alias  t«0*i** 

[A  ^B4/»"<CiW,^nf/?(xr4ww,cS''Hoir/(jifi   TuilTe  decifum  per  cundcm  Senatum- 

Jujgj^^  Bm.  apud  Pomauellamde pa^.nt^tjclauf.    tcftatur  Fontar.cUa  de  paH.  nupt.  clanf,  y. 

.  '  y  •  Z^^f'  y  •  P*"^'  ^  •  • » F/orinaciHs  de  glof.^.  p.  1 .  num.pj.  hocquc  ctiam  fufttnec 

'  '  '  MS.carn.q.j^7.§Josnim.iii.  Ratio  Ii^inadeufi.,&kir,trM8,j,d^,io^ 
excodeducicur,quiaUlado$,reuilla^  tHm.p.verf.inxta . 
detertninau  quantitas  prodoteroluen-  £z  quibus  poteft  legitimi  dedud  , 
da  cftinpcii.im  dclifti  ftupri  ,  &gratis  quod,fif«minadcfloratadcccftcrita:itc 
qauunddicicur,  quod  habcat  in  fc  taci-  nuptias,dos  ipla  noa  reucrcacur  ad  ftu- 
tam  oonditionem  ,  fi  mtpti*  feqHantm-  pratorem,fedcranfeatad  liaBredesdn& 
^nidquid  cx  aducrfo  dixcrit  Bartolusin  dcm  ftuprata:,  piour  dcducunt  Farina- 
Riitiones  ^.Titiogenero ,&  §.a»te.^   eittsdedetiS.cam.q.  i^'].§.dosmm.  xii.,  Hac  doi 

pro  tcl^iiiiptiiif.ieevndit.t&iemnfi.fCtgoccMi'  Jommesjtndritasme.i.ieaiidt.fHewkitttieKiritA' 
—  ,  fummaco  dciifto  non  crit,  cur  nemina    Boic.  jpud FarinacOt  loc.  cit.,  6c  in  hoc  talis  net  coo- 
per  vim  violata  illam  non  lucrifaciac  ,   dos  non  rccincc  conditionem  aliarum_.  diciooero 
wmfiicaniniBitjMkftBlvfideCTdacccti  dodum  regulariumjaun  cam  acquirat  ^q^"^ 
.  Maniqpcias,  eam  tu>n  transfcrat  in  fuos    mulier  propter ddi^um  ciufdc  dantis .  * 
liandes ,  ficuci  transfert  fua  bona  pro-      Hic  duplcxoricurdifficulcas,&  pri- 
pria.Aatcccdcns  probatur  quoad  fccun-  ma     an  fiatimiac  dkndqiofitacfl  pcr 
dampartcm, (namquoadprimamfacts   ftupratorcm  ,  intdligttur  ifflmcdiate  _ 
ei  fc  liquct ,  )  qua  dcli<aum  co  ipfo,    ficri  ciufdcm  fkmina;ftuprarz;fecunda  ,5^^^ 
auod  conrumm.uuin  cf?,  cxigit  pxnam    tt  fuppofitionc ,  quod  iiac  immcdiati  ^SaSS. 
nmpiicic^r;  ncqucobcdepoccft,  quod    dufdcm,cur  ftupracorcompcliacurpO' 
teicos  decernac  ilIam|Menamfiibcitalo    tius  cam  dcponere,  (icuti  inpraxioUer- 
formalidotis ,  quxncquitcffc,  nifi  pcr    uatur,  quam  cam  dircilc  tradcie^TCl 
ordinemadmatrimoaium,quodforcius   ipftfiBmtaaB,  vclciusFatri,' 
eaiacitiir ei  fine ,  ob  qudn  induOa  eft      Inordine  ad  primam,afiereadtni.eii- 
talis  pacna ,  quis  finis  in  eoconfiftit ,  vt    ftirao,quoad  ius  ficri  immcdiatc  ciu/Jtf  ^ 
muUer  ftuprata  facilius  polfit  inucuirc    fxmmx  .  Ratiocxco  dcducicur,quia_.  .,,  , 
vtram  asqualis  cooditionis/:ui  nubat ,   pcr  dcliftii  ftupri  confummatur  ius  duf^  J^^^ 
quem  finc  tali  dotc  dc  faciii  non  poffct    dcm  f^minc  violat2,& peripfam dcjX>-  ||,s  gf 
inuenirc ;  Non ,  inquam ,  obcffcpotcft,    fitioncin dommiuma ftupratorcabdica-  mediatd 
|n<h««ft*  quiaticet  illa pznaftacuatur  fub termi-   tur,&  cum iuica prjediOailiaobligaci»  euifdem 
Mfolit?,  nis  formalibus  dotis  in  c.  i.  deaddt,  ibi   rcfpe£lu  ftupratorisnon  iitcdditionalis,  ^ctmaz  • 
K  aSo-  dotabit ,  hoceft ,  quia  rcgularlt^r  iOsL^    fcd  fimplcx,  &  £semina  poffic  iilam  czi-' 

f»acna infumitur  in  doccm  ciu fdcm  mu-    gcrc ancc  nupcias, &  fine  nupcijs,vcique 
ierisftupratx«ciir^ulartcerhsi61eaac   dcbcc  intcUigi  ad  iplam  immediaci 
nubcre/seterum  cum  fitmioa damnum  tranfijfsc  quoad  ius . 
paffa  fit  in  illo  ftupro  violciuo,  non  cft,      In  ordinc  ad  fccundam  dico,  dcccrni 
curaBquiaalcnsincompcnfationemnon  ineahypotbcfideppfitumpociusjquam     7  . 
delMac  ooiDfequi ,  quaatumuis  anptim  aaualem  traditiooera  ipfi  flBmlns,  feu  Qtr  fln«* 
non  fcquantur  ,  cumpcrillud  non  fit   ciusPatriobfccuritatcmipfius^finuptig  pr.uor, 
apta  ad  squ^  nubeudum ,  fi  vcUcc  ttj^   celebrarentur ;  pofliBC  enim  contingerc,  c«n<^^Qf 
bete  ;  &  flla  dcierioratio  oonditiotfii  quod ,  fi  dos  immediaii  traderetur  ipfi  ^l^^e^ 
fccundum  fc  fit  mcritoria  illius  Sacri    fasmins,vclciusPatri,confummarccur,  refqii.im 
indepcndencdraquiburcunqucnupcijSy   &protcmporenupciarum,ficasfaetnina  txadere. 
&  licct  finis  legis  iUe  vidcacur  cffe  ,  vt   eligeiet ,  noa  habcrec ,  quo  docem  fibi 
pofllt  lluprata  inuenirc  cum  illa  dote^   congruam  conftitucrcc ,  &  fic  indotata 
virum  xquaUs^oditioois ,  hoc  cft  pcr  laatKretj  cui  periculo  iura  obuiare  vor 
oMincoifftoaRflMnirmltocii^nw  inenMNdecGittefldodapofitam . 
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§.  VII. 

An  ftuprator  n^inis  exim.itur  ab 
oocce  ^am  doiandi  >  li  Pater  con- 
llinitaddeai  certa  dotc  coa* 
gniiipraiAiiMritaiicrk. 

SFMMUKtrM. 

fa3i  fcries  ,  &  nouniUii  artiatli  exami- 
uaadi,  I. 

Exponitnr  fcut  f.tia  MiUiix  affcrerjis  fiu- 

prjtoran  ex.mi  ab  onere  dotandi ,  X. 
Sfpendo  inforo  iudiciali  ibifrUtrwMejA- 

mitwr  ab  onere  dotandi .  j . 
Si  finprata  congrite  mpftnt  ctm  dote  i^- 
gima  k  Vatrc  fiuprAtor  noti  tenetnr 
ad  ean^mcongruam  dotem .  4. 


tandi  ftapratam  rcrpedn  fiupratoris  fit 
in  paenam  Aupri ,  haec  non  vidcaturde- 
bica,ni(i  fucric  pcr  renccntiam  adiudi- 
cata ,  &  cumfauninanuprccitGQi^gcu^»' 
antequam  petierithancdowntfhi  adiii» 
dicari,vidccur  iuri  ad  iUam filfEciailir 
oeffilTe.  Niiiilominus  ,  . 

'  Rtfiiondce  priii»  iuita  praeaf^ /kfr  ^  ^ 
hoc  coaetn  tit.  (^oi;tr.xBui  xri  .ic  Dote  1. 
1>ifqJ.  $.  X.  iiltcado  ia  tbro  oiccrao  ftu-  • 
pratdrettnon  oi>ftaiite ,  quod  ftoprata  sjf^endo 
fucrit  congrui:  inmatrimonium  copu-  fo^o 
lata,non  cximi  ab  uncrc  ipiam  congruc  eztemo  ' 
dotandi ,  li  poAca  pctac  eaddn  fiBniiaff  ftnpi^  * 
doccm  fiJi  .ib  codcm  ftupr.uoreerogan-  tor  n<)n ' 
damadiudican  J  ohtM^cUj  dc pati.  niipt.  wimiftir 

nmzMaitf.s '0/.  j  .p4rr.ijMMi.x18. ,  »/iif>  jjoeST 

tonitts  Gotnez,  m  l.^  Jauri  num. i  z lacotas>  * 
Cantenus  tn  j.ptirt.var.  refol.  c.  II.  i^i 
ffoafal.,  &  tnatrim.  ntan.  x8. ,  RebelLusd*-. 
MisJtfi.  Ub.j.  de Mig.  ex  dcliQ.  q.  p.  fteTj 
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Eiponi— 
tur  fen- 

Molinar 
aflerenris 
fiupcaco' 
reiQ  exi> 
au  ab 


Ufaroinurm  fiHprator  tmsttitetur yn^ad    m«M.  Ratioeieodcducitur,  quod  ha'*: 

beiurin  «/,c.  1  .rff  •/ V . ,  V  bi  It  upr.iior  mu- 
licrisobligacur  adcandcm  ciotaadam  , 
quae  obligatio  non  aringuitur  ex  eo , 

L]i;od  tvcaiina  lluprata  lam  congrut: 
uupicrit ,  6:  uotcm  a  piopno  Patrc  iu- 
buerit;  non  cnim  talc  onus  cxtmguicur. 
tx difpoiitionc  alicuius  iuri^  lappnfita 
liU  prseccdenti  dotaiionc  latca  a  i^atre, 
cum  deuliiurcnonoonftct,  c]innimn«o 
iura  obligant  ftupratorcm  ad  dutan- 
dam  ;  non  ex  prasiumptionc  rcmiiUuius 
fadtx  liupratori  pcr  cundcm  PatrcnL^ 
docanccm,  &filiam  dotacamab  codcm 
Patre ,  qtiia  nenio  prasfumitur  cedere^ 
t.uifuOjUifidc  cali  cciUoncconlluijd.  cx 
eo,quod  Patcr  aoiaucric  noncli  comcc- 
undum^quod  ipfc ,  vel  eius  filia  volue- 
niu  CLcicicuin  fibi  coropcicnti  aduer-: 
lu:>  Uupi  utorcm.  Scdquodcx  bcneuo- 
lentia  ciuidcm  l^atris in  filiam  vltra  do- 
tciniibutcbitam  a  ikipratorealia  dos 
lucni  cidcm  hivx  coiiau . 

JScqueobefle  potfunc  ea ,  quae  Aipra 
dicLb.uuus,  ncnjpcquoil,  (1  llujv.-.i^jjr 
dotaucnt  f.cminam  ,  quaiu  dctiurauu, 
uun  tciicatur  Patcr  cmldcm  ipficon- 
tcrre  alceram  doccm,crgoetiamfiPaccr 
i^minx  defloratae  contulerit  cidcru^ 
con^j,,  uam  dotcm,  nun  tcncbitur  ipfc 
Itupracor  eidemaltcram  doccm  contcr- 
rc,quil  ratio/>bquam,  quando  ftupra- 


comprr.i .:;  :o»cmdmm^JluifiimiMf^ 
efi  exjh^ro .  5. 

DTsQyisinoVII.Poftftuprum,quod 
commircrac  Caius  in  pcribnaBcr- 
tasvirginisScmpronius  Pater  eittfilem^ 
Bcrca:  coniUtuta  cidcm  in  ccrta  quan- 
titatc  dotc  congrue  ipfam  la  matrmio- 
nium  coUocamt  nuUa  tunc  ab  codeni.. 
Caio  dote  requiliu .  Qgcruum  hic  fuic 
primo ,  an  ob  illam  dotacionem  fadam 
a  i\urc  irrcquifito  llupr.uorc  uuclliga- 
tur  remdiadoSfquaBcratpcr  ipiumitu- 
pratorem  dcbita .  Secundoex  fuppofi- 
tio»ie,quod  non  i ntcll iga  t u r  rc nii ( 1  a ,  a n 
fatufaccrcc  ipfc  Caius  crogando  dotem 
in  quantitate»  quam  crogauit  Pater 
BcrtJ;  i.i  illo  matrimonio,  quamuis  iila 
cllcc  dumtaxacoongr  ua  attcnta  pr<BCise 
qualitaceeiufdem  Ikrts  fecundum 
non  vcro  atccota  quaiitate  ciuIdcAn  ,  vc 
flupratae . 

Inordmcadprimum  quaifitum  Mt- 
{tit4  dc  mjl .c?"  inre tra£i.  3 .  difp.  1 04.  n«.  1 7. 
videcur  abloiucc  fcnurc  Ituprantcnaw 
eximi  aboucrceandcm  dotai)di,fi  Pater 
ipfius  conllicuca  eidcm  congrua  docc , 
(cu  ccru  quancicate  pro  duLC  ipfam., 
congruc  in  matiiiuuiuu.a  coUocaucnc 
aoaioterpdlatp  ftupratorc  ad  eandem 
conttitaendam .  Rationem  ex  eo  vide- 
cur  dcduccrc ,  quia,cum  nuprerit,ance- 
quam  illi  do»auiudicarccur  a  itupraco- 


r 


lUtionei 

proceC- 

(ofione^ 


tor  dotauit,  non  tcnetur  Patcr  dotcni 
l«uuuasiilicpnftxce4cacit,^uiatieuu-  inftanri* 
rccroganda A  pro tempore ,  quoipfe^   na  ilitr  noa  debet  ex  necefiitate  dupli-f  uianb 
ftupratur  potcrac  eam  duccrc  m  vxo-    ccm  doicm confcqui ;  Non,  inquani_,,  propoli- 
r«:m,non  vidciur  poiic  iiic  oDiigari  in_»    obciicpoudl,QUu.iatio,obquam  dixi-  MAdif- 
paenamad  eam folucndum,potufimumy    mus  in  pcaMouatibus ,  quod ,  quaado 
cura  pcr  ipfum  non  (lcterit ,  quominus    dcflorator  dotauir,  cximatur  Patcr  ab 
eam  uuccxcc,  icd  pcr  eaodcm  txmmam    oncrc  docandi,ea  eit ,  quu  onus  docan- 
ftupratam.AcGCdH^iiodcuiiiQiiiiido*  di,^uo<Ui>M>  pgpp»il^jB*iMi' 
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beDotel.  Difcj.I.^.Vir. 

^  ^illatais  c%  Aupro filiae ,  transfundi-  pcccnte  poisic  adiudiicari  >  &  fic  dkJ 

tttrineniKkiirftiipratorein/]uiruccedh  ^ebita. 

loco  Patris ,  quando ver6Patcrdotauit       Rcfpondcorccundo,  fl  ftupiata  con- 

aoocft aliqua ratio,ob quam  onus  flu-  gruenupferitcumaltcro cum  dote  fibi  4 

■  Menr  fraioratransfandaturin  Patrem,adco-  perpatremconflrtiica,ftncrogatafftU'>  Siftupra- 

rcrvifilc  cuc Scc.  Aliam  ditTcrentiac  rationcm  af-  prator  prob.ibiliiis  non  tcnccur  nifi  ad  c^Blw^ 

«jKJOi-  fienac  tontaneUa  de  pait.tuMt,  eUuf.f.  dotemcon£ruamjattenuqualiutCj&  ""P*^!* 

w.  '  dr.^,pm,r.imm.io»,ifym4dtit,  etNiditibnelBiiuiMB, «e mrid  reeundu  ^;^^^^^ 

Scatn  inco,quod  Patcr  tcnctur  r.mtum  fc,noncxccdcntcm,  attcnta  qualitatej  ^  ^^^^ , 

itd docandamlilum  iudicis  otticio,  ilu-  fiupri .  Kacio  cxco  deduatur,  quia  in-  non  tcne- 

•pfator  ver6  iwe  aAioiiii  rMnp  ameni  tantum  ftupraior  tcnecttr  «lotem  exce-  mr  ftu- 

th,  quinonnoucrit,  euin,qut taKCUr  dcntcm  cf>nfcrrc  ,  in  quantum  rationc  pratornr 

tantum  ludicis  o(Hcio  no  obligariqua.  ftupn,  quod palia  cft,cumcongruado- 

ciefcunque  ilte,  verfus  quetn  obli^acur,  tepioprio  ftacuicoouenienti  non  polfet  ^^^"^ 

habcc  aliunde  id,  in  quo  ip(eobliga-  virumin  conditione  «qualem  aainu&' 

rctur ,  fi  illc  aliundenon  habcrcc;  eum  nirc,cui  nubcret,  fcdh»c ratio  in  pras- 

vcro,  quiccnctur  iurca(ftionis,nondco-  ftnti  hypothcfi  non  fubfiftit,cum  fup« 

bligan  a  uli  ooerc,quaacumuis  iUo«  ponatur,curatalicongnu  dotevirunu» 

verliisqueniteHetvry  liatieret  atiunde  aBqualcmadinucnilfe,caidefaAoirap- 

aquiualcnsci,quodiUedebct ;  hocquc  fit,crgo  non  cft,cur tcncaturdotcmcx- 

clarii&iaiocuincicexempioidank-onca-  ccdentemconfcrrc  j  Ncquc  dicas,illum 

'  nella.  Subffilerer<)tiidcmluBcdi(Dart-  dotheitceiromdeberi pcr ftupratorem» 

tas, fi  abfolutc  vcruraclTct ,  quod  ratcr  rationc  dctcrior.itionis  fecundum  fe-» , 

ad  dotandam  iiliam  tenerctur  tancum  quxcontmgtc  in  cadem  £einina  ratio* 

■    officioludicis,quodforcinontcavertuii  neftupri,qmiedccerioranoeftiecund& 

cft,  vt  fupponicur,  dc  qua  cc  BOsloplB*  fc  prct io  compcnfabilis ;  Contra  enim_. 

ccdencibuslatc  cgimus.      "  impugiiat>crii,quia  illadcterioratiocu 

Hic  nonaudiendus  cft  Aio/iMiir  A^.  fit  m  boniscorporis  ,noneftoofll^eilfilf> 

^riur.  trad.^.quieji  totnus  l(^.q.\o^.ntm.  bilis ,  nifi  racionc  daronorum,  quae  et 

2.7.,  dumalTcrit,quod,n  fxmina  ftupra*  illaproucniunt ,  damnum  aliquod  au- 

ExpMi-  tandKatalteri ,  antcquam  iUi  adiudi-  lemnon  intclligitur  eidem  proucnifie, 

tuT  incns  carcturin  dotcm  ccru  quanticas  pcr  cumaM]u^  bcoe  nupfeiic  fimplkiooa- 

Molinz,  ftupratoremeroganda,&pro  tcmporc,  gi-uadote,ac ficorruptanoaniiftcc* 
ic  dilui-  quo  ftupracor  poteratillam  duccrciiL^       Rcfpondcotcrtio,  fiftendoiniwoill- 

vxorcm ,  &  ancc^^uam  idem  ilupracor  cernoconfcicnci«»pfObabiUiii  cft  iuita 

digcret  illam pociuadocare > qnamdn-  praeaAa,  fi  prsftiflmaiuii quoeunquc  ^^^^^^,,^ 

cere ,  non  pofsit  poftca  cadcm faemina-.  m rc  polltiuo ,  quod  ftuprator  tcncatur  non*twic.- 

csigerc  docemab  ipfo  ftupratore ,  quia  £>luinadcompenfationcmdamni>quo<l  nr,oifia4 

hic  poterat  eligeie  (lupracam  d uccrc,&  finnina  ftuprau  paffa  eft  in  illa  viola-  ^'■'fiifWim 

non  pcr  ipfum,fcd  perillam  ilctit,quia  tionc  .  Exprcfsc  colUglturcx  his ,  qus;  ftuprator» 

eamduxcrit,adeo<juc  non  tcnebitur  ad  diita  funt  ftib boceod.  tit.  Contra£ius  xyi.  I'***  ^ 

pxnam ;  Non,  inquam,  audicnduscft,.  de  dote  i.lHf^.  i .      refv.    pcr  iura-,  ^S^" 
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quia  in  primis  errat  ipfe Molioa  in  eo ,   &cacioiiei  ibi  addu^ajfcuaddudaa. 

quod  dicic,  feu  fupponit  cfic  in  potefta- 
te  ftuprantis  cligere  nuptias,cum  potius 
fic  iti  poceftate  ftupratae  noUc  cum  ip(b 
contrahere,  &quando  ctiam  ftupracor 

cUgcretnuptiasoondificnticntc  Uupra- 

ta,  adhtKnon  eximeretur  ab  ooere  ip-    An  corrumpeos  tencaturdotare 
fam  dotandi  pcrea,quzfupraoomaien-       oam  aie  vitiaum,  quae  noo  jU 

dauimus.  Vcrum  deindc  debcarur  pcr    •  hffflHftlf  .viWgji^ 

ftupratorem  dosilupracas,  aoccquani 

tiideifrfjerludioem adiodioenir,  6:  an,  s  F  M  H  Jt  ft  t  VM:' 

finon  tucrit  adiudicata  antc  nupcias^ 

noo  pofsit  pofcea  ampiiu»  iudicari .  Fa^   Qi/mndo      dtrifMm* ,  futfit  virp  , 

teormprimis,quodjcumonusdouiidi      &fitmMt0a.  t, 

flupraum  fit  inpKnam,non  dcbcatur    Smmiaafferens ,quod  flHprator  balm  flt^ 

ante  feoteotiain  ad  normam  aliorum,  teneatwr  iffam  dotart ,  i,  • 

^we  cadunc  io  paenam ;  Deinde  afTero»    Hmufmodi  fluprMit  mn  tmitm  um  dm9; 

quod,fiantcnuptias  non  fucric  adiudi-       re,nccdotare , 

cau  huiufmodi  p|na>non  tollatur|quia    x2<m  committit  aduUerium  cum ftmilibutf*-^ 

frtl  c>fiknyiiyp>  iuip»  wotcipfiu  9M$m»fiAditHqmustMurii,j^ 


ii; 


t'. 


fsmina  fecimdnm  bomimm  ^titimatiO' 
SeUmtmmkm€9mmUtfm€mUt  ,6, 

DIscivisiTio  VII.  Lati  docct  F«tf4- 
nelUdefiBis  mtpt.  clauf.  5.  glof  J. 
fart.f.^iUtm.AJ.itd  aliospimes  fequentei 
iiHieKai»qttK  adhuc  vii 
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n.i$.,j0ntaneUadePaS.nnbt,clMf.$.slof. 
5i|««».f.«««».5o.VidetOrtocrcfponfio  5"'P^-«to." 
clar^dcduci  cx  lextu »'» /.  ^«4; adulterium  fLJ*l^ 
C.  4<i/fg.  /«Uc  4</ai^  vbi  cxprclst  fic  Jc-  noQKne 
gitur.  H*  tmtem  imimmea  Aiudklmiitp'  tureanu 
tir,  ihrrr,  &(lf;pri,  &  adtthcrij  in-.(<]entw,  ducci-p_,, 
quasvitxvditasdigiias  ie^uM  oiffiriutionc  i^dou» 
nm  rnijHtt  flctcnim  lcgum  obferuar  (*•  ^"^ 
tionc  dignajnonccnfcntur  ob  vitaevili- 


fiCHtlff!  iKi4edarimiilieKai»qttK  adhuc  mt^ 
ntfti  vi-  nitatcrn  rettneat,  &  tamcn  dicatur  in 

ta:  quo-  honcrt*  vitae, qu«  duo licct  vidcantur    tacein,  non  cft,cur  ccnfenda; fint  dign^, 
modopor  iatcr  Tc  oppofita  cxdirecto,  Hcuti  vidc-  vccompeUanturiuxtacarundcmlcgum 
4cdan.   cur  dired^  oppoai  l&eioiaaiiv  elTe  limul   diTpoiitioacm  Aupratorcs  ad  eafdcm.. 
virginem ,  &  raeretriccm ;  nibilominus   duccadas,  vd  dotandas .  Acccdit,quod 
attcntaqualicatc  perfonarum^^ccondi-    qui  coiimiifit  .idiiiti.rium  cum  huiuC" 
tiooe  reptfodum  communem  homiaum   modi  iimmais  iic  cipoiitis  acc»iini9nM 
ciiftim(itioiKm,&  apprchenfionem  po-  dcluTt  iiber  ttmanear »  &  iic  non  fiilif 
tcft  cffc  aliqua  f^miiu  fccundum  cor-    datur  psnis  adultcrij ,  pcr  tcxtura  ini,  4 
Doris  iatcgriutcm  virgo ,  &  umcn  ba-    /. qiut  aduiterium  ,  addiu  ibidem  riQQ}  <M com. 
bcri  unquam  fxmioa  turpis ,  indecen-    nCf  etmiabbitfaminispiidiciti^rntioretfif'  mittie 
tjs  ,&  inhonertx  vil«.  Harum  cxcin-    r.:ttfi-,qii.t  inrisncxibus  drfimfntur ,  &  ma-  idulterifi 
plum  videtur  induci  tnl.qua  addtcriHm    trf,  [.wiiius  nomen  obttnent,  quali,quod 
f .fdl^.  lMl.de adidt.  de  fieminis  caupo-    vbi  non  adeft  pudiciciaE  ratio  ,  non  fit  ^p"o,\['^ 
lurum  miniftris,qu5,quarauis  virgmi-    attf.idciida  iurisobfcruatio, &iudicia- 

ria  icuciitas,  crgocuara,qui  ilupruin  tiicur  p,. 
oommificcumhuiufmodifiaerainis,libcr  ms  idtii. 
c :  {  m  crit  accu&ciooe  exciufa  a  paeoif  teri) . 
i!  i  pratoris,  cum  tcxtus  in  d.  i.  qns  aiiU- 
tcnitin,  promifcuc  ioquatur  dc  lUipro, 
ac  dc  aduitcrio .  Acccdii  recuado«quocl 


taccmrctmeant,quia  umcn  cxpoaua- 
tur  hofpitibus,  a  quibusfiaoarKtaflgi» 
dfiolicuiari  &c.communiter  repuuntur 
profaemints,oec  virginibus,  nccviduis, 

lcd  vicatinhoncftf.  Aliacxcmpla  huiuf- 
Aodi  tkmiaarum  rc£ert  StepliMtts  Cra' 

timmtdifceptferjtmA.e.xij,  n.^p^vbi  iurapotiflimumdirponuntdeonereftu- 

(latuit,  quod  ctiam  fine  corporali  com-  pracorisdotandi  ftupracam  cx  co,  quod 

plcxu,  &  commixcioae  poOic  incerue-  pcr  ftuprum  cooihtuu  inccUi^icur  tx- 

nirc  vtu  luxuriQ&»  indeoens»  curpis ,  Sc  mina  detenorb  ooiiditKmHr  (ccuodum 

iahoncfta .  communcmhominumJeftimationcm,&: 

Id  lani,  quod  ooocrouerdcur  in  prae-  dilhcilius  iaucnire  pollcc  viruiii  xquai  is 

fcoti,  ia  co  coafiftican»  fi  quis dcflora<  coaditioattjCuinuDerer,  vndc  ad luble- 

ucrit  ficmiium  huiufmodi  conditionis,  uamenparcntum  ,  ik  ciufdcin  fxmiiuc 

•  tcncaturad  ipfarn^oagruC dotaadam;  ftupracae, quiomncspaili  fuiu  tlctiiuic-  _ 

afferen!;   &quidcaiprtmaftOoieVidenuallecea-  cumcxiiioftupro,induxcrunt,quodvel  cnrinde. 

quo  i  ftu-  dum ,  quod  vtique  tcncatur,  fcu  cora*  ftupiaior  tcneacur  iliam  duccre, ,  vel  teriaii 

pritor     pellipoaicadeandcmdoundam,fiqui-  dotarc  ;  ilIaautcmfa;minacxco  ,qvio4 

hiiius  far»  dcm  tcxtUSi«f.l,rfe*i«/f.abColutiiobli-  ficliccxpofita  fccundum  h  )iniiium  c6- 

mmx,  te-  gac Aupratocem^^uunam  ftupraum  ccptum,  luic  habct ,  ac  fi  uia  eilct  ia_> 

9^^P'  ducendam ,  tcI  docandam ;  den^ri  illo  dctcriori  ftacu  coofticuu  ,  vndi  pcr 

wmoou  ^m^n(Qj|po£cft,quinfiEraina  illa  di-  rtup.-i:;n  rccuiuiuin  cundctacooceplum 


1 


5 

Illafieini: 

n.ijfecun- 
dtiin  Ijo- 

clbre.itio 
ncn\  noa 
conittcui- 


catur  in  rigpreftuprau*cuffi  pcr  ilium 
coitnm  pana  famt  detrloKntum  in  fui 

corporis  integritatc;  &  folura  cfTc  pof- 
fec  diificultas  m  probando ,  quod  ulis 
fjcmiiuantecedcater  ad  ulcai  coicum 

effcc  virgoifquod  ccrt^  nimis  difficilc^ 
vidctur )  cum  huiufmodi  fa;miax  iic 


6 

-Solimn- 
tiirr.icio" 
ncs  lon» 


vix  pacicur  dcuimcatum . 

Adea,qu«ex  aduerfo  aiferebantur, 
diccaduracft,quod,quamuis  ilia  farmi- 
na,  fccundum  carnis  inccgricatcm  intel- 
ligacur,  &  proprie  fic  virgo ,  ac  proindc 
pcr  illum  coiium  violcncum  dicacur 
lluprau,  lccuadumuincncommunem  trarij; 
cxpoficie  vix  prvfumantur  ule» ;  fi  ta'  concepttmi  cx  eo,qtiod  frc  expofiu  rc-  leoteDtic 
menulispercoacludcntesrationespro-  0iancat,&:  pntiatur  indifcrcntcrab  hof- 
barecur,  oon  eiTec  ,  cur  ftuprator  oon.*  puibu^oicuia  tactus,  pcrindc  l'e  ha- 
dcbcreccompclii  ad  congruamdOKn  Leat,  acfi  cflctftupraca,& nonvirgo, 
cidcmerogaadam .  Nihilomiiuis  .        cura  huiufmodi^ftus  non  coaToaeat 

RefpoQdeo  probabilius efle ,  ftupra-  ftacu  virginiuti>»&  aequi  homioesbo- 
torem  huiuTmodi  fxrain»  aon  tcncri  na:famaE,&cxiftinutionibrciiuant  nu- 
ad  eaodcm  ducendam,  vel  dorandam-.  bere  cum  ^pmiais  ftupracis,.ac  CWV^ 
Vkifmimie(ifii.mt.).verf.imememh  jnifMaiicciinfitis .  Quatnulnwiiln-oiw 
cfay|»«  |iaMKto*4r <rMr«^.  m,  oi.iAZ.  (dNtigii^hMC  eicftuip  diaipdum  cft , 

^uod 


lipli- 


«. 
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auodficudj«]Uicoircccuinfaiiiiiuiaai    nis ,  quam  ihiprauic .  fi.atio  pro  hac  . 
deflorata  >non  fiibiretpaenam  docacio^   opinibiie  deduoa  es  «extu  i»  i.  l.  ^ua  ^^/f^' 
nis,  ita  nec  canHem  pxnarn  fubiret,  qui    «tfM/frrMin ,  & pondcrata  abaufloribus  (eaindx^ 
coirec  cum  £smioa  fic  expoiiu  f  cum  in    tecttadx  opinionis  hoc  (atis  concludcn-  finueci« . 
hocTideancur  «sqtiiualere>  qainnnmo*    cereujiicic  >c£i  «dde»  qnod  eciam  imer 
cum  ill.1  fic  cxpouta  diu  }^>crmanrcrit,vi-    pcrron.is  vilis  condicionis  maximc  con- 
deacur  habicuaiitir  in  curpicudinc  per-    udcracur hooellas  vitx  ,  &  in  dctcriori 
.  flmnfifle.  coodicioiie  ctiam  apud  perlbnas  eiuf* 

dcm  qualitatts  habetur  fomina  vilis,  & 

 II  ■  1 1  ■  ■     I   I     111         inhoncfta,  ac  f«mina  vilis  ,fed  honcfls 

vttae,  &  pcrTonaB  ctiam  Tiles  ditficilius 
f,  IX.  nubunt  rxminis  eiurdem  condicioni$> 

■'  fcdinhonc(lis,quamhoneftis,crgoprop- 
Aa  ftuprator  excnreturaboneredotaH"    terlsfloncm,quamfinDina  vilis/edbo- 
'  '  dinupratam,  fi  haecfueritvilis        nefla  patitur  cx  ftupro,erit  pcr  ftupra-  5 
<  conditionis.  coremdotanda, curaratio^pcri^uam-.  £(ij|in^ 

teXCUS  "'  c.i.de  adulterifs ,  imungic  ftu-  apad  pec 
S        M  U  S.  I  y  M,  pratori  onus doundi  ftupratam, pratc'-  forus  vi- 

pue  rcfpiciatlxfioncm,  quamftuprata  »» 
ExpMitvSUhttdifquifttimdt,  u  ■  patitur  ei  ftupro,proptcrquamdiffici- ^^J^ 
Si^inentes  tm  teHcri  dotare  .  »,  iius  inucnit ,  cui  nubat .  Addc  vlicrius, 

Sii^mentts teneri dotire .  5,  quod  tcxtus  int/.  c.i.  (''««'«^f.indcfintti 

Trsfertmb^  fecundjfementia.  4.  flatuic  ftttpcatori  pa:nam  dotandi  (lu- 

Mtim  «MHf  ferfoMs  viks  efi  m  coi^ient-    pratam  non  diftinguens  intcr  pcrfonas 
tUmebm^as .  5.  nobilis ,  vcl  vilis  condicionis ,  crgo  nec 

.  ^inerfa  ratiodefioninaitthonefldvitStM    nosdiftingucrc  dcbcmus. 

deftmin»  vUis  eemUtioMis ,  6,  Nequc  dicas»  quod  d.  texcus,  ncc  di- 

WsmlmilltvUiM  ^  dataidM  inxtM  fuUut'    ftioguac  inier  finninas  honeftae,  (eu  in- 
ntfnfriMfmitvirifisifnaitit,  7.       hooefta:  vitX;  fcd  prxciscattingatqua- 

Utaiem  inccgriuciscor^riSffcu  virgini- ' 


Dlsc^isino  IX.  Vilisqaidem  eondi-  cacis ,  &  camen  ei  dift»  in  pfcccdcnti 

tioniserat/cd  noninhoncftae  vit«  paragrapho,  qui  violat  faeminam  vir-  ^'/"'"V 

SenCus  Scmpronia  iuuenis,  cuius  captus  f?ui-  giaem,icdinhoneftaBvicx,eximicur  ab  '^11^!,  : 

d  fquih-  chritudinc  Leonardus  ipfam  refilicn-  oneceipfamdoCandi,ergoeciamquan-  i7scondiL' 

^""'^'    ccm, &inuicamviolauit.  Eandcm  du-  tumuis tcxtiis  non  diftinguat  intcr fx- cioais,  " 

ccrcnonccncri  cx  viliucc  conditionis  minas  nobilis,  vcl  vilis  conditionis ,  (i 

conaMiait  fertDD.confei^iiSf  rcdanu  ftupracor  violauericfeminam  vilis  con- 

eam  dotarc  tcneacar^noo  itavoaoimet  ditionis,non  cximccur &c.  Contra  cntm 

confentiunt .  impugnaberis,  quia  conditio  viliutis 

Nonteneridoureindiferentcr  fufti-  intcr  perfonaseiufdcmqualiutts  noiL* 

^     nUitTbefamnsdgeif.iijt.z.verf.^iuarteu  eft  ulis»  vc  recrahat  a  cdcbrationecon- 

^'"'■m-  concbfio ,  Memebins  de  ariitrar.  m.  caf.  craftus  matrimonialis  (icuci  eft  conditio 

2^3^  z88.»«.  i^.f^tephjiiisconf  i^o.lib.i.,<i^  inhoncftatis ,  qu.x  etiam  inter  perfona* 

giif  pluresapud  FontaneUam dc paSjutft,  eiufdcmqualiutis uiiscft,vccardemce- 

*     eiauf.^.^lof.^.part.i.n^^.j^&fe^q.dnoL,  moueat  abhuiufinodicontrafhi,  cum 

indchnicc  dicunc ,  quod  ftuprator  cxi-  ctiamhoncftas  intcr  eafdcm  fit  inconfi- 

macur  ab  oncre  dotandi  fieminam  ftu-  dcracione,  &  licec  in  eodem  cexcu  non-« 

pracam,  fiue  fberit  inhooeftas  Tita6,fiae  fiacexeepdo  de  ficmina  fhiprata  inho- 

vilis  conditionis .  ncftx  vica:,  ficutinccdefaeminavilisco- 

Concrarium  fcnciunc  Didaciis  in  Efi'  ditionis,  non  propccrca  bcne  arguicur» 

tm.4i4.ieeret.fm.%.e.  S.f.  5.«mi.i7.  qu^,ffcattftupratornon  tenecurdbca-' 

^      vcrf  adtjciam  tamen  ,  Tcrryritius  de  iurt^  rc  ifupratam ,  quac  fit  inhoncfta:  vitf  , 

SulUnen-  f'fii  Ub.l.tit.  ii.nM.i6.verf.concordamio,  ita  cciamnontcncacurdourc  ftuprata, 

tes  tem-  6cali)pmresquoscongerii,&fequitur,  qux(itvilisconditiQm's .  Ratio  difcri- 

TontandU  de  pailis nupt.  d.clauf.^.glof.  j.  njinis  in eoconfiftit,  quodratio  forma- 

part.ijM.^.  quiprorationcpondcranc  lis,obquam textusf»(f.c.i.<frtf4fA/r.obii- 

textum  i»  if.  l.ifiuttidterimCMIefJid.  eatftupracorcm  ad  dounda  fisBminaml 

deadulterio,  vbi  non  confideraturvilius  lc  violatam,cft,quia  cadem  faeminaper 

conditionis,  fed  vicae  inhonellas .  iliud  ftuprum  coniUtuitur  in  detcriort 

Rcfpondcocuoikaclecundadpinio^  cooditioneinidtne  cuiusvix  inaeoirc 

ne  j  quod  ftuprapir  non  eximatur  ab  poteft  xqualcm,cui  nubat,quod  non 

onerc  doundi  t«muiaai  vilis  condiuo-  cuenit,quandofieminaviQlaucftinho- 


J 
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tc^  flll- 

prancu. 


.  AeA«  vitae,  cumpcrinhooeftacemvitaB 
'       ftcitndufiicoiiirattnem  hominum  etiflN 

m.itioncm  iamfitcx  Te  in  illa  dctcrinri 
condicionc  coafticuta,&  homincs  zaue 
retrahanturiottptijs  cumfaBmiaainno- 
ncft?  vitx ,  accumfemin.1  violntn  ;  hoc 
auteiiou  militctintfmma  iionclt^  vitae, 
fcd  vilis  conditionis ,  qua:  adhuc  rctinct 
ius  ad  f.mi.im  connilcntcm  inhonclKi- 
tCj  &richomines  xqualis  conditionis 
JIOO  liabeitt*qiiomia]iatur  ab  illius 
ilUpU^>Tode(uperucnicntc  poflci  Au- 
pro etiam  in  ordinc  ad  pcHbnas  xqua- 
lisconditionis  conftituitur  iji  deceriori 
ftatu,  ratione  cuius  difficilius  inucniet» 
cui  nubat,  &  f!c  vim  habet  textus  obli- 
gians  flupr.uorcmad  cand€  dotandam. 
Hoc  umcn  vnum  hic  aduertcndum 
7'    cft,<^uod  ftuprator,qui  fitnobiliscondi- 
Fsmin.1  tionis ,  aonieneatur  Ktinnum  viicm_., 
ili.i  eft    -y^j^  violauit,  dotarciuxta  propriam 
'  «ttfiten  ftrupranti5conditionem,«tdi. 
conditio^  goiiatera,  &  attcnto  ciufdcm  p.i:rimo- 
nenL»     abifed  attcnca  qualicatceiuidem  tdeiui- 
propris ,  ncvilis  violacCyade6utDon(blficenca- 
a6  luxta  turconfurrc  d  ^tcm,quam  h.ibuirtct  ac- 
4)ti.iltra  •  jj.(jtQ  ipfius  fiatu,  fi  non  fuiiict  violata, 
fed  etiam  quid  vlterius  ,  illud  fcilicet , 
quod  cxigic  rupm  dorcm  illa  qualitas , 
quod  fuci  it  violata,  r.uione  cuius  con- 
fticut  1  cft  indcteriori  conditionc,&  ma- 
gis  abhomtnabilis  roddita  eciaio.iati9 
pcrlunas  ciufdcm  ftatus  .  ,a 

$.  x: 

Ao  per  vioi  corrampero  vidoamL* 
leoieatur  illam  ducere» 
veldocare^ 

^atfmiimftdtiitevurtmfut,  i. 

Mdfrocorytmipcnre ,  rjttodimteKeafKrUlS 
dtieerCt  vci  docarc  .  3,. 

prnm .  5. 

^ctufans  de  flnpro  debetfrobarc ,  quod  fiu- 

pratafitcritwrgo,  4, 
Jnra  providMviolata.  * 
^dHAfa^efidetrimentMm,  6. 
yUbiahoneflavioiata  fnb promijftone  OMlrf- 

nmmj  efl  diucnda  fVeldiitanda .  7. 
Opprejfor  vidiM  qmntumais  bonefl* ,  noiu 

tenetur  cam  duccrc,ticc  iiota.  c  .  S. 
Oppreffio  vidiut  nmefi  ftu^um  ,  ni/i  imfro- 
prii.  p. 

Jh  pxnalibtts  non  efl  facieiidMtJtUl^  iptri- 
tate  rationis .  10. 


trimon^t  violator  teveiwr  eamdMefteivel 
dbKiBreexmpron^aais.  11. 

.Attcnta  communi  praxiviolator  vidmftr 
vimtcneturiUam  di4Cere,vd  dotare,-ti%» 

DIsQvisiTio  IX.  DcccfTerat  Caius 
mAiitusThcodoriccrcltdtacadcm  i 
Theodorica  in  ftatu  viduitatis,cadcm_,  Difqmii. 
honcfic  pcrreucrantcintali  ftatu  Thco-  tioeqii. 
dofius  captus  cileiuidem  venuftacc,&  e.-tu., 
libidinisigaefuooeiiltcaodem  inuicam« 
&  reiuftantem  per  vim  opprdCt,&  vio> 
lauit.Contcndebatpofteacadcm  Thco- 
cbcica  ,  vt  pcr  cundem  Thcodofmni-i 
vcl  ducerctur.4  vcl  congruc  docaretur 
iuxca  ipfiuscondltioncm,&  qualitatcm, 
&  hicmaximacontroucriui  cxk.  itara  fuic 
in  concradidtorioiuditio,aa  vcreTheo- 
doftos  cencrecur,necoeaddotemiUaai 
crogandam  . 

ExcipicbdC  idcm  Theodofius ,  quod  2 
non  proneretur  tali  oaeredocendi,  vcl  Inra^ pro 
dotandi,  cfj  tcxtus  /«  d.c.i.  dc  adtilt.  cx-  ^^"^f^ 
prcfs^ rcitridiiuc  loquatur dc  ftupro vir-  . 
ginis  Ibi  Si /Mnxeriryqiiisvirginemiieiiilii  ",|rTli,m 
dcftiottf.tr.xtn.RurCu s ,ftverh Vatcr Fir^inis,  j [, ^ --r -i^ 
vndcnoncii  facicnda  extenfio  vltra  ca-  vel^doca- 
fum  cxpreftum  ,  ncc  prorogatio  panoB  te  I 
etiamad  viduarum  violationcin,cum_, 
pa:nalia  cx  gcncrc  fuo  fint  rcftringcnda, 
quodccia  inuilleclaris,&  dilucidis  vcr- 
hlsvldttarFotttiXHfUade paQ.mipt.  ciauf. 
yjjifof.i.  p<«-M.  n«w.j,  dum  dixit,  quod 
di|poficio  iuris  canonici  non  loquatur  , 
fliudcfolavirginc, nam» fiaiiasfui^    "  "  ' 
oorrupta,eius  difpofitio  nooiotraret. 

Excipiebat  fccundo ,  quod  tcxtus  lo- 
quitur  tancum  dc  ftupro^.ftuprum  au- 
tem  non  eft,nificoiicuDitus  vtri  cum  fe. 
mina  virginc,quo  virginaliscarni.s  intc- 
£ritascorrumpicur,hoc  cil,(juo  virginis 
nBmiox  fignaculum  vi6]acur,vt  Jaci 
V.Tbom.is  z.i.q.  l  ')^.art.6.,.AxjoriHs  li.fli: . 
mor.part.}.  Lib.^.  cap.ii.inprincip.,  Caie- 
tamts  iii fummiverbjflitfrHm,&  ibi Silnefhr 
Tabiena,  &  ^i-millct,6c  exprcfsc  habctur 
i»  c.lex  j6.^.  I.,  licque  lcntu  Sotm  in  4. 
</'f}.  i8.fi.<rr4;»&alijfer^communi- 
tcr,quiintcrpotiflimasquaIitatcslIupri 
cam  cognofcunt,  irt  virginalc  iignacuiu 
violecur;  cooculMtusaucem  cum  vidua» 
quantumuis  violemusnoneft  cum  vio- 
lationc  illius  virginalis  ngnaculi,adc6q; 
illampasnam  non  mcrctur,qu5aduerfus 
ftuprum  preiiseaccepcumM</.(.  i.dc* 
aim.  imponitur . 

Excipicbat  tcrti^» ,  quod  accufans  dc 
ftupro  ad  ciic^ii,  vt  ftuprator  tencacur.  <i(^  Itupro 
adpfnasiurisdebeatprobare,quodftu- 
pcaca  fucrit  virgo ,  &  per  accufacum_.  ^*^^*»*' 
COrrupta  Carrer.praaxrim.fHb  num.^  1 7.,  JJJJJg; 

"^-  ?/.» ^*"  xitviiio. 
Mtm 
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hcllius  In  fnmnt.i  diurr/.  traB.  in  vcrho  fln-        Jlcfpoiidca  primo  ,  attcnto  prxdsi 
frHtn  num, z,  verf.  qnod  Mcufjtis dc  shpro,    iure  iMc.i. de  adult, opprcilorem  viduae^  g 
ergo  ad  hniurnKMi  ponus  incurrcndas  quadtiimuis  vitc  ltonelte>iiontaKri  Opprcr.. 
rcquiritur,  quod  femin.i  violata  flicric    ncc  candcm  fliiccrc,  ncc  dotarc  .  ImUhs  viduf 
yifSP»  ^  P^*^  iprum  corr upta  &c.  Clarus  in  §.(iupri4m  ««.4.,  ^toniHs  ^omez  hondlx 

'  ExadiieribooateDdcbacThcodorica,   iHl.9o,T4mlnim.t^,Vtrhmmie4^.  «nento 
quod  non  cximcrctur  Thcodofius  ab    carn.  q.  }t^j.§.fluprr(m  num.  14..,  .^ntonins  itirepix^ 
oncrc  illam  dotandi,  co  quia  fluprum    Faberiu  fuo.^od.Ub.p.tit.j.  adleg.  lul.  de  '^j 
in  generc rumpcum  inoportct  oronern-ii   ttM!r.  atque  prohacrerponfionefaciunt  l^J^^^^ 
illicitum  coituraA'  in  fpccic  ctiam  dici-    omnia  iur.i,  &  rationcs  pro  cxccptioni-  ti,r  can_. 
tur  coraroitti,  curacertis pcrronis,vcluti    bus  Theodoii;  addu^la  ,  feu  adduftse ;  dncere« 
1  cnni Virgine^vidua  acccdcnte  violcntia*   fiuprum  enim  in  rigore,&  prelsc  accep-  vel doc»- 
\tprobitSidfeUiMsinfitmmadiunf.trat1.    tum  non  cfi,  vbi  noefl  violjciofignaculi  >«• 
'  '      inverb.fodomiaptruxtximinl.fiuprumjf,    virginci  vbuniurcp«iulic5fcrmo 
vXiv^o  ^"''^''^V^'*^''^*^^'''^''^»^ ^'^^^ '"^r  reftrKtiuc  icvirgiiiejiioneft facienda^ 
v^iw  VI  jfi^pj.^       j  ^  Mcnocbius  de  arbit.  lud.caf.    cxtcnfio  ad  vid uam ,  qua  non  eft  illius 
xSS.nw».  i .  ,& fcqq.fFarinacius dcdeitS,    conditionis,  quam  exigit  ius /» (i/o  i. 
tant.q.l4j.§.fluprum,Tufchusliter.SxoiKL    de  adult. 

ffop.  fe-  totumf  Taulus ^brifitfAeeifAjyj.       Ad  rattoncs,quaeproThodorica  affe-  9 
m«m.iA.,&feqq.vol4.  rcbantur,diccndum efl , &  quidcm  ad  Oppret 

Contcndcbat  vltcrius,  quod  in  ipfa_»    primam  ,  quodconcubitus  cum  vidua, 
^     inilicetrauo/>bquaaiiuraf>iif.iC.i.,e^x.    vel  cum  Domina  dicatur  folummodo  |}°"  ^ 
Vidu.i  '"«l™^""'»  vtftuprator  virgi-    ftuprum  impropric,&lato  raodoratio-  ^^^J 

p.iffi  efl  nis  tcncaturc.indcm  dot,ue,vel  duccrc,    nc  violcntiajiliat.-c.non  autcm  propiic,  pioprj^, 
danmen  qua:cfl,quia  cx  illo  ftupro paOa  eil  de-    &  prcisc ;  pa:nx  autcm  iljats  proptcr 
arm.     crimeatu,&  Gonfticuta  tn  deteriori  con-   crimcn  fpccihcc  fumptttni  non  tnhaiit 
ditionc,ratiO0iecuiusdiniciliusinucnirc    turad  crjmen  iinproprium  int.iligcil^ 
poflec ,  cui nubereczquali;  qus etianiw    re^cum  pa:iulia  iinc  rcftringciida  . 
racio  milicat  in  viduahondOB  vits,  &      Ad lecundam dicenduni  efl>  prim^,  *^ 
conditionispcr  vim  opprefTaiqusprop-    quod  cx  paritatc  rationis  non  facicnda  In  P*»»- 
cercanonita  facuc  inucnire  potcll  vcru    fit  in  pjEiialibuscxtcnfio  vltracxprefla_»  ^ftfoden 
a:qualctn,cuinubat,ade6q;,&inip6L»    vcricxtum  in  l.fa£lumcuique§.ittp£Hali-  ^^^'j^^^^ 
idcm  ius,  &  ratio  vigcrc  dcbct .  lus,& ibiDeciusff'.dereg.iur.c.inp4tniseod.  {]oexp.-i^ 

Coutendcbat  vltcrius  fibi  dotcm  pcr    tit.Ub.6.,  Tbomas  dc  Thomafctis  infloribHs  ricatera> 
violeiinUDOpprefliaremdebcri,eo,quia    legumreg.iij.,Ioannes.AndraasinregMi4  ^HIOU» 
ftuprum  cum vidua honefta  fub  promif-    dc  rcg.  itn-is  in  6.,'Ducnnas  rc^.z^j.  Sccun- 
7     fione  macriraoni;  illa  non  adimplcca-.    do,  quia  non  ica  vchcmensracioproce* 
Vi<Iu.t  puniacurctiamin  hoc,  vt  fluprator  tc-  ditin£emiiiaoO!rrU{Ma»acinfiniiiiia^ 
hofldU.^  neatur  veliUaoiiQvxoremducere^  vel   vireine  . 

vioUta_  competenterdotarefVtfuifllerefblutum      Adterttanidfceiidueft.quod^quan-  ii 

fub  pro-  pc,-  magiftratum  DD.  oCio  Bnlia:  Flo-    do  vidua  violata  eft  fub  promiilionc  fu-  Quando 
mifljone  rcmijBlub  dic  II.  Marcij  i6-j6.,i!)C ap-   turimatrimonij,p5naiiiaduccdi  ipfam,  vidua^ 
lll^^^J^  probatumdenioreaSerenilSnioMagno  veldotandfnonproueniatesvidifpofi-  viohta_ 
crda  vd  Duccinfelcia  ncgotiorum  num.  1847.    tionislcgalis /nrf.  r.  i.de  adult.,fcdi:xvi  «ft  fub 
dotaada.  io  caufa  Cortona;  conira  Antonium_.   promiHionis,l'cuinpa;n3m  violatxtidci,  P'°'^'^—^ 
Afcxandri  tcditur  SabeUintinfmiimcu   fi  nolit  violatoraducrfuspropifiacan- 
diurrf.  t>:nH.  tr:  verb.  fluprtim  num.i.  vrrf.    dcm  duccrc,quod  fatiscftad  faluandam  y^ol.itor 
quodfluprumcumviduabonefta,ergoctiita    noftram  rcfponfioncra  ,  qua:  procedic  tenetur 
puniendum  erit  ftuprum  commifliini..   acccnto  prarcisi  iure  1»  d.c.t,  denitU.     ex  vi  pro 
cumviduahoncftapcrviolcMmopprcf-      Rcfpondeo  fecundo  .  Attenta  com-  miflionij 
fionem,  quantumuis  non  luent  laaa..   muniori  praxi  violcntiam  illam  illatana  12 
tpromiifio  futuri  macrimonij  ,qiiaiido*  vUiUB  lioneftae  vitae  intcrpretantepro  Attenok 
quificm  il!.T  violcnta  opprcflio  acquiua-    ftuprodamnandus  vidctur  Thcodofius  commu» 
iciquoadhunceffcaunjpioinili!ioni,&    ad  conferendara  dotcm  Ihcodorics  n>  pr^xi 


»fCxdclidtoadid,quod  vioht»  Rota  .Auinion^is        Bitroni-  '^'^^'^^^'^ 

•i^l^rccur  cx  promiiTionc ,  vnde  mcric6  mim  Laurcntium  decif.ji.per  totum,  Fon- 

miusClarus  in§.flupruin  Kumj^..  verfjcdite-  taneUade  paH.HUpl.  clauf.  f.glof.  ^.part.l.  tenetiir 

,  rnm  ,  Cratianus  difp.for.  c.  xy.num.  17.  numj^, ,  JnliMt  fiarus  in  ^^fitifrum  mm.4..  eam  du» 

Smuis  afferat,quod  lluprum  cum  vi-  Pro  hac  refponfione plurimum coofut  cere,  vel 

de confuetudinc non  puniacur  , af-  j^tio  cercb  loco  addufta  pro  eadeno  dottfe. 

tatncnpuniri,^uando  cft  cum  vio-  Thcodorica,  quod  fcilicct  illa  violcntia 

!|jnuu .j  fhtY^iiMMftftilfi/l^'  ilcrieco9>  .ddem  iUataauoadhaocefiEi^aum  $qui; 
dadcadinn?  ^  "  .  ^  ualeat 
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nalcac  promtftioiii  1  Fateor,  quamuis 
libc«9inimvideatur,meeuidcotcm,  & 
conclndencem  textum  pro  hac  rcfjKja- 
fionc  noa  habcrejiatiotaraen  hoc  vidc- 
tur  cxigcfc  iagmoamtantilaciaorMop» 
primendi  fiemmam  honellm  vits. 


5.  XI. 

An  vidua  6c  peir  vim  opprefla  fic  ab  op- 

.  prcllbrc  dotanda,  quamuts  habcat 
coogruam  dotem  fibi  in  nu> 
trimooio  coafUnitam, 

S  F  M  M  ^  H  I  y 

IxponiturfaBumpitrticHlare.  i. 
Hationes  Jitadentes  non  ejje  ab  opfreffort-, 

dotaniam .  x. 
S^tmuiis  dotata  p«f^    tffrt^  ex%eve 

dotem  .  j. 

Tuplex  ilU  dufnmwrtt  exdb^fitifdet 

&caiffa,  4. 
ExdupUci  titmo  noaefl  repi^nMtia  j  quin 

fofsit  efse  dtfplex  dos ,  y. 
J^crtmen  afsiffiatimJt  Poiaanella ,  quando 

fdmina  fuit  frim  iom*  i  fiupratore  , 

ac  qu.mdo  primo  fttit dotataiTatre .  6. 
Omu  Tatrti  trattsfHnditiw  infii^Mttrm^j, 

DIsoyisiTio  X.  luxta  terminos  rcf- 
poniionis  lecundx  tn  prscedcnti 
paragrapholui^no,quod  violator  vi- 
dua;  honcrt*  vitx  rcludlatis  in  paenam 
oppretsionisvioicncxtcncatur  coogml 
doccm  eidcmciX)gatc.Suppono  vlteriiis» 
quodcidcmvidux  in  cclebrationc  con- 
tradtusmatrimonuliSj  (^ucminiuitcum 
marito  pra£defunao,foeritoongruadoi 
cidem  conltituta ,  qua  adhuc  gaudcat^ 
&  fic  tnquiro,an  nonobftantcialidotc, 
qua  gaudet,  iuftipo^tcxigccedoiem 
a  violcnto  oi^reflbrc . 

Ei  jprmdiaoyidetur  abfoluti  negan- 
dura,riquidem,  vinotatfoMrflWf//4  rfc_. 
foa.  niiptiai,eUiif,f.gUf,ypm.i.  ««.^x. 
ex  Tetrc  Barbefa  m  repet.  1. 1 .  part.  4.  iw». 
l^^^.ffjolut.  nutrim.  ,  fi  opprv-lfor  tenc- 
rccur  viduae  opprell»  docoui  coofticuc- 
re,  duplicemeadem  vidujl  haberec  do- 
lem,  vnam  habitam  in  pr  imo  matrimo- 
oio,alccram  conftitucBdam  a  ftuprato- 
re,cum  lcx  vna  UKam  doce  inbcac  te- 
minam  eflc  contcntam  ,  prout  cgrcgii 
nout  Bddiu conf.ji.ytium.1 .  lib. Aci:g- 
dit,quod,fi  teouna  iuxca  difpolicionem 
lcgalcm  inc.i.de  addter.  fucrit  a  ftupra" 
tore  dotata  non  poflit  dotera  cxigcre  a 
Patrc,  quamuis  hic  tcncatur  cx  ofhcio 

patcroo  ad  dotem  £ii»  crog^miaau« 


crgo  ccum  ,  cura  lara  m  matnmo- 
nio  doccm  habucrit  a  Patre^  qua  adhuc 
gaudet ,  non  poterit  amplius  dotem.» 
exigcrca  ftupratorc.  Nihilominus 

&erpondco.Nouobftante  dotc,qtum 
icoepitinmatrimonio ,  quaque  adftuc 
gaudct,  potcft  lcgitimi  vidua  opprcffa  } 
cxigcrc  ab  oppreliore  dotem  .  Ita  vu  Qnmtii. 
coofimilibus  lerminis  Uetltmi  Cniieerim  nts  doca. 
var.refol.part.^.c.ii.defponfalib.,&  ma-  w  poteil 
trimonjium.xS.y&feqq.,,4ntoniiuGmez,  °P- 
in  l.8.Tawrimm.  11.,  Rebettmm  ir-ff.  ie  f'™ 
oblig.ittji.lib.j.de  Mg.  rr  deUa.  q.cf.  per 
totim,  FontaneUa  dc  pa6l.  nupt.  clanf.^,  . 

f.l . num.i 07. 5  6""  feqq.f  dum  affc- 
runt,  quod ,  fi  virgo  ftuprata  fucrit  a 
Fatre  dotata^pofTit  adhuc  a  ftupratore 
doiemcxigcrc  rationcftupri,  feu  io  pas- 
nam  ciufdemi.  Ratio  ex  codeducitur 
primo,  quia  ftuprator  rcucra  commillc 
dclidlum ,  ob  quodei  difpoflcione  inris 
impoiiueftftupratori  p«na  dotationts, 
i  qua  non  exiroitur  cx  co,  q  uod  a  Patre 
fucritdocau,  cum  vtraquc  dosproue- 
niatcx  diuerib  ticulo ;  pruna  cz  officio 
patcrno,  reciuidainpxnaradcHai.se-  ^ 
cundo  cxco,  quoddosviduac  ftupratsc  f| 
dcbccur  a  ftupratorc iurea&ionis, non  udoscro 
cxriuiplici  Iudidsofficb,er|oftuprator  tienirec 
non  exiraitur  ab  oncre  talis  doutionis  cx  diuer- 
cx  co,  quod  fsmina  iila  aotcccdcnt^r 

dotcmliabucritaPacre,veIabaIio,quia 

quasdcbcntur  iurcatftioniscx  vno  titu- 
lo,noncxtinguuntur  cx  co,quodaiiacx 
alio  ticulo  cciam  in  ordinc  ad  eundem 
efeftum  confcrancur.Tcrciocx  co,quod 
filia  fuerica  Pacrc  anccccdcnccrdotau, 
non  tollicur ,  quinpropcer  vioiacionem 
ciufdcm  inuic«,  &rclu(aancisfa<aam_, 
magnam  palla  fuericiniuriam,&dctri* 
mcncum ,  crgo  non  cft ,  curooa  debcat 
compcniari  pcr  ca»  ^um  a  iiue  difpo- 
nuncur . 

Ad  ca ,  quaecxaducrfo  afierebantury 
diccndum  cftjnuUam  cffc  rcpugnanciS , 
quod  eademfiemina  cx  duplici  tituio ,  5 
coquc  diucrfo  dupliccm  poilit  confcqui  F.x  dnpli 
dotcm,iicuti  in  prcccdcntibusetiam  di-  ci  tim  lo 
cebamus  defiemina ,  quae  fneric  ab  ex-  f!°"^  ^^- 
trancoconceraplationceiurdcm  faemin^ ^"^* 
douu «  quz  itancc  fiacuco  cam  cxciu- 
dence  a  fiicceffione  pacema,  fifueritvel 
aPacrCjVcl  abciusdcfcendentc  dotaca  , 
poccit  abcodemdcfccndentcdotcm  cxi- 
^re  000  obilaocc ,  qucxi  iam  ab cxtia- 
nco  fucritdouta,&  lic  dupliccm  dotera 
haberetaitcram  cxlibcraiitatc  cxtranei 
doiantis ,  aiccram  cx  difpoficione  iuris 
iplamexdudentis  a  fuccdfione  propterEsempki 
docem .  Ifocidem  euenirct  in  prseienti  euincitac 
contingcntia ,  fccundum  quam  vnanu. 
dotcm  coare^ucccmrjfeu  eflet  oQofecu- 
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Otci  efScio  {Kiterno^ltcram  eidirpofi-  rcniotiora  abibat  ad  fua  munera  obeni* 
Cioae  iuds  propter  inturiam  eidem  ilia-  da>iprc  prxiio  crac,&  uliter  fe  gerebdtv 
tam  in  violacionc  .  vtiaminvicinia  rumor  percrefccrcc>& 

iUlilittd,quodrut)dituriaoMifiniU'  dchoncftatceiurdemCai^valdccfiicai, 
ttanem  oontraris  opinjoois  maximuni  &  ycliemens  oriretur  fufpicio ,  6c  iab.^ 

^  .  ignoCck  (iiCctimeaF6tatuUadepa£{.nupr.  mia  notaretur .  Violauo  vtique  non^ 

Dircri-  (U^,ygi^,^,fart,i.nm.i^.,  &fifi,  iateruciuc»  fed bonusodor fiunseiuro 

imercafum ,  quo  fkmina  iam  tSex  do»  dem  Caic  euafrafc.  Orta  hie Ibit  ooo- 

mo  tujt         ^  ftupratorc  in  ordinc  ad  ciigcn-  trouerria,  ao Sempronius  ratione  in£i- 

dam  dotem  poOca  a  Patre ,  &  inter  ca-  miae ,  qwe  iode  emaoauic  Cai«,ceiiere- 

ibop-    fiuB  t  qui^eadem  fienuna  iam  anteoe-  tur ad  eandem  vel  dtwendam,  fd oon* 

prdiore  dciit^r  effctdocata  a  Patrc  in  ordincad  grui  dotandam  . 
'jp^^"^  exigcndam  iecundam  docatioaem  a      f roponit haac difHculutem  ^zorius 

'c  quldo  ^^P^^^'»  P*^      difcrimine ooofide-  ufiitjnar.  pm.    Uh.  %.  e.  %.  difficnlt.8. , 

foitpri-  rat,quoddosa?atrenondcbcaturfilif  candemqireroluitadhibita  diftinfiiotic  j 

nodoca^  luii  iudicis  oihcjoi  ailupracorc  verO  itu-  hoc^adto; Vel  Caia  fpoat^A  cuknuens  ^ent&k 

tjipatre  pfaiaeiureaAitwiCiirpoftea  didt,quod  admifit  illumooffliucum ,  &  obToquia* «0emis 

jnordine  ilicqui  tcnctur  tantum  officio  ludicis,  aftufq;  illos,  cxquibus  emanauit  illa_»  follicitS- 

*^°P-    fcmper  iiberecur  quoudcuiiquc  alcer  iafamu ;  vei  inuiu ,  &c  rcluiltans  paiTa  cem  non 

6at^liodipreteneturfiuerc  i  qui  vcr6  eil  iUaobfeqnia  fibi  praeftita  a  Sempro  teneri ,  fi 

cenetur  iure  adtionis, non  liberetur  «  nio,iUofque aftus ,  ex tjuibus  notata cft.  ^,"^*!^ 

co,  quod altcr  prfihtcrtc  y<|uod ipTe tali  luica  primum  diAinaionis  mcmbruip  ^^^^mi 

iurctcncbaturpr^ilarefiKHqUjBdilUCii»  CSpreTsc  fuitinctSemproniumnonobli- ^ene- 

dis  dcciacat  cxcmpiis .  '  g^i  ad  ca  ndem  duccudam,vel  coogru^  ri,li  mui- 

H$c  vcique  fubliiterenc,!!  verum  fim-  dotandam,cum  Caia  dcbeac  fibt  impu-  ta  paOiii 

pUcitcr  dktaiiumptum,  quod  lcilicet  urcillaminfainiain,quam  pacitur>cum  efi • 

7     i^ater  tcneatur  liotiuax  ad  docem  crga^  «oolienlcric  iiits  aiSliooibus  ,  ex  quibus 

j  p^,  £liadt  et  Indkb  officto  ;  led  <|ata  Ikx  orta  eft  illa  infiunia  .  Inxca  recundum 

Cris  triV-       '^*  fimpliciccr  nos  ("uflinuitnui  iru.  membrum  abfoluti  fcncit  Scmpronium 

iOQdjlur  pr8ccdcntibm,idco  pro  pfgfcntis  argu-  oblig^ri  ad  candcm  congrue  doun- 

to  ftnpr»  nwiti  fi>lntione dicunus,  guod  ideo,  dam,cumcquipatiatiirmctimencttm 

WWtm.    quando  ftrupracor  douuit  t^minam  a  cx  illa  infamu  lccundum  comrauncm 

le  ipTo  iiupraum  Faccr  cxnuaiur  ab  homioumexiftimationcm,acpaterctur 

ooereipram  doundi ,  quiaonus  Facrlk  ex  foiinaliftopro,  6c  xqut  diilicilesin- 

cransfunditurinipfum  (tupracorcrrL. ,  ucnirct  nuptias  cum  pHrrfonis  acqualis 

fcoutaoutiontaneUadepuUisnupt.daMj'.  condiuonis,  ac  li  ciict  corrupu  .  HxG 

$ 'S^'f- fwrt.ijmm.io3,. ,  adeoq ue  eo-  iUe 


dcmiiupratoredoGUlteceflatoausdO'  Libcntcr  nnnur»  Azorioquoad  pri- 
tandi  iof atre^  mamparccm^quancloquidcm  tezcus  iiu 

^  rf,  c.  i.rfedrfw/;.  l(X|uitur  dccO,qui  wV-  J 

f^Mi— — »— n         "   g<iiaM/ei<Mxrm,noncftaucfUiircduaio,  Hxcopi.' 

vbilpfiosinteruenicliberconfenfus*,  &  nio  cum 
f. -XIL  ficutnon  fubiaccc  pa;na:dotationis,nec  fu.i  di- 

nuptiarum  cum  £saiiaa  virgioe>  ^uam  l^inAio». 
An» qui  Tirgtaemnoo  oocTnpfC»led lol>  vkMauit ,  ille ,  qoi  non ti  ,  fed  eonfen-  ^^J^' 
Jicitanit,  ita  vtnotarecur  mfania«  ticntemcorrupitpcrea,quxlat6docenc 
lencatur  ipiam  dourc .  liedefinam^.partj..q.i8.artj.Jidf.j.,S0' 

mtib.^ierefiit.q.f.art.  i.  ad  ficimd$mf 
i  y  M  M  U  Kt  fM,  Ctriuba  in  fius  qq.  lib.i .q.i}.  iiS^.,  Sil- 

tiefiervcebjLHXiiriaq.f.f.Aiigelstfverbfttt' 
Stifia  i^fictdtMtis  exponitnr.  t.  fnmmm.i.,7laiigrria iitmm.c.i6jm.tif» 

tifUllSio.A'^rtj  afierentisfoUicitantemnon    ex  gencr,ili  regula,quod  fcicnci,&  con-  ■  ' 

UmriiMoxe  ,fif4tminafpmifdmiferit   icnueaunoniucuuuria>  iuoeceidcai 
.  HU»  Ohg»  murivmif  fi  MUfimrii  <ik  psBnx  fubiaccre  cenfendus  eft ,  qiu  itt 
uitJ  .  1.  .  candem  fEerainam  confcnciencem  foUi- 

Hac  opinio eumfiu  iifiintiionelaidatifr .  j.   utauit,  vt  mde  oriretiu- inlamia . 
•  Stlmmtm  mtims  iijfcfitsfimimut ,  4.  Quoadiecundamaliquidn^ocijvl': 
I  detur  £acefcereconndcracio,quodpae'  4. 

YuuuLuk  "r\^sQ2f'»iTioXI.  Taftusvcnuftate#&  nac,  quac  iniunguncur  ddiitoin  aftu,  Soluiittuc 
hdnm  amoro  Caui  virginis  Sempcooilit   nonvidcacurexceiidiaddeljdiiuninap-  rAtiones 

in  fiKs    candem  contmuirinfcquebatur,  quo-    prehenlione,&quod  rcfpicic  ailualca»  gg^» 
(ctouau.  cunque  liia  accoderet^  ipfc  adenc ,  0  in   dcflorauoocj  noa  vidcatur  iubcre  locd 
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inpr?ambulisade.indcm,ficqvicqi!oad  poft  ftuprumpaffum  a  Thcodoriconon 
ha:c  non  vidctur  habcrc locutn dupoli-    lc  concinucrit  co ,  quod  prxcisc  cum_. 


tio lcgalis  in d.c.i.  ietJUU.  Htt taiMiL< 
tninim^  obftantibus  » attento  fine  ,  ad 

S|ucmiurarefpcxcrunt  in  ordioc  ad  I9- 
loncm  fxaiinx  ,  qux  xque  deterioris 
cooditionis  conftituicur  pcr  illam  in£ii- 
miam ,  ac  pcr  aftualent  deflorationem, 
«on  improbabilis  cft  opinio  eiurdem^ 


eodcm  Thcodorioo  crebid  fe  commif- 
cuerit,  vcl  ex  eo,quod  fc  alijs  ab  eodem 
proftituerit  indifercnter ;  cx  hacetenim 
diuerfa  conndcrationc>  diuerfa  poftunt 
Qciri  iudicia » &  diuedtB  caciooodccir 
dendi  .  '   •  > 

Et  quidcm,   port  n  jprurn,  fc  foluttt 


GonlUe: 

r.icioa» 
circa  ip. 


Azorij  ctiam  quoad  lecundam  hanc  profticticriceidem  liico<^9ricoindubi» 
partem ,  quandoquidein  in  ordtne  ad    tati  iumvidetiir»  qtnd  idem  Tbeocio- 

fxminatn  diffam.itam  xque  rctrahun-  ricus  non  eximatur  ab  onere  ipfam  do- 
tur  homines  eiufdcm  qualiuusj&  con-  t^ndi ,  prout  docenc  FtmtaagU^  de  faS. 
ditionis  ad  ipfam  ducendam , ac  inor*  ""f  r.  tuu^.^.glof.^i.  p>vf .^.«««45. ,  Fnrj* 
dinc  ad  fxminam  dcfloratam  .  Quamo-  nacius  dc  dcHB.  carn.  q.  147.  ^.fluprnm  m. 
brem ad  ea ,  qux  ex  aducrfo  opponun-  81*}  quandoquidcmnulla  cU  ratio ,  ob 
tar»dicendum  cft ,  quod,  quamd^iUa  quamper illum  vlteriorcmoOcoblciimy 
diftanutio  non  fitpropric  ,&rigorosc  quaniumuis  voluntarium  cum  ThcO' 
dcfloratio^inordinctam^ii .id  crtcctum,  oonco  Itupianic  iUa  dcbcat  amiaere^ 
proquo  injundla  cft  pxna  dotationis  ius  addotcm,&ipfcdcobligariaboncre 
deflorationi  ^cadem  ditramaciocidc.TL^  illara  confcrcndi ;  in  ordine  ctcnim  ad 
dcflorationi  xquiualcat ,  6c  quoad  pa;-  ipfumTbcodoricum nihil  prxitac,4uod 
nam  potius  fitattcndcnduscffcaus,  ob  cidcmioiuriamconfcrat,quodquc  rac» 
qucm  indufta  eft^quam  adus  ipTc  for-  rcatur  priuacionemdotis ,  &  deobiiga- 
*"  rionem  de  illa  coafercnda ,  &  iJle  vitc- 

rioi  coiicubitus  potiusiirmatiut  ciiil» 
dcinCai»,quamdcmac. 

St  ver6  alijs  fc  proftitaertt  ab  iplb 
Tlieodorico  tunc  doccnt  Rota  Homanx* 
ftn.i.duierfjieeif.  808.  man.  ix.,  Siefbd- 
mt  Grttimmiifeeft.ftr.pm.  1 .  e.%.  ufia.f 
Farinuiusie  delia.carn.  (jM^-j.-^ifitfmn^ 
tmm.jfi.,  yincentituQarrmiu  iaif4*»t«fH 
58.  fertutti^mnirtmbt  fnajm$.  MtSJi 
homic^fiafm.  ^.cira:  igitnr  qui\rtnin,<\nQd. 
ThcodoricuscxiQucur  ab  oncrc  caudem 
Caiam  docandi .  Mouctur  prim6  Kora 
Fiomaiui  aUegata  iecif.  808.,  quia  inde 
animuscorr  uptus,  6c  dcprauatus  ciufdi 
CaisB  dcprehcnditur,  proutctiamnocac 
lne^dcSeliiif.  iaprau.crimiB.tit.ieLe' 


2 

Si.eideai 
frproftt. 

tucrit ,  i 
quo  fuic 
Ituprata, 
.non  aniit 
tit  iusad 
docem. 


An  deflorator  teneacur  defloratam  do- 
'  tax^  fi  poft  deflorationcmeaidatt 
fcprofticucric. 


£xp9nlturfiAm,  &€U^ienMU  eiretu 

ipfHm.  I. 

Si  fcmina  eidem,  a  quo  primoflnpratafuit, 
.  iterum  attjne  itermn  fe  prcftitHerit,  aw 

amittit  iiu  ad  iotememtra  ipfum  .x. 
Sip^  fluprnm  aUft fb  pnfiitiierit  fentehtia    Mmibiu  nm.ii.  •verf.nameaiemratiotie.a . 


5 

Si  ftli)S 
poft  ihi- 

S>Tum^ 
eproftr.' 
tucritiS' 
temiaaf; 
fereitt 
amitteft 
ius  «IdO 
tcm. 


ajfercns  amittere  ius  ai  iotent , 
Cwurmafententiitfr^iferttir , 

— 'pnHntd^mmtmf  exmn  fetato, 

5. 


|^t«itvniTioXni.Vo(lpafram  ftnprfi 

JL/  aThcodoricoCaia  mdccoram,& 
I     inhoncftam  vitam  fufccpit  fui  corporis 
Exponi.  copiamfaciens .  ExigenspoftcaalJieo- 
lnr£i^  dorico  dotcm  fibi  dcbitam  ob  ftuprum 
ab  eademcommilium  nqn  cxauditaciiy 


Sccundo,  mouetur  Carrociusplerifquc 
rationibus,qus  ineandem  comciduai* 
quia  fcilicet,  fieutiinalijsca(tbu«fiBai{- 
n  V  pcr  vitara  incontinentcaumictitalia 
iura,puta  dotem«&  iiffliiia«  eijgo  cciam 
ittsaddotem,qaodcane(0  qui  habcsKC 
aducrfusfluprarorcm.  NimWatajtthif 
mmunc  obllantibus . 

Refpofideo  Tlnoddneam  m»  aimi 
ab  oncre  dorandi  Caiam ,  quantumuis 
polt  iluprum  aiijs  fc  profticucric .  Ica_* 


qvao  pbci!»  rcpuilam  petitionis  recepit  cxpreAe /(MMwtti  drfA  mft,dmf, 

eo,  quod  turpitcr  dcclinauerit  in  fui  ^io/.  5. pjrf.  i.  mBii.j 7.,  qui  pro  fc  cicac 

corporis  vlu  .  Quxfitum  hic  fuit  ,an..  .Angelum  m  i.materS.i.  ff.  de  aduit.,Baiar- 

vere  pcr  fufccpCam  illam  iAhoneiUni.,  ium  ai  lulimn  ^/«-m»  f.fiifnm  mm.  16.,, 

vitam  poft  fiuprum  paffum  cximatur  franeifc^  yaffm  ewf.66Mm.x  i  p.Ratio 

Theodoricas  ab  ooeredotandi  candcm  exeo  dcducitnr ,  quia  Theodoricusper 

Caiam,  ad  quddppi»  tBnebtltl^  catio*.  illud  ftuprum  ipfo  lure  ex  difpoiltiono 

neftuprf/  .  iuctBioii.(.i.(''<><'Wmf</ubijctc^rp9Bq( 

'  Pto  fblutione  «madnm  eft,  an QUa  doatioflis crga caademC^ggBatUtt- 
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ttdia^  aoqutm  iiis  ad  iliani,  ergo  nott 
cft  ,cur  noo  teneatur  illam  dotem  con- 
jferrCiquotielcunquc  cadcm  Caia  virum 
^iDiMnertt  j  qui  non  obftante  illa  rio.* 
.mhoadtz  velit  illam  ducere ;  non  ece> 
oim  pcr  ilUin  vium  inhoncflam  pofl 
ftupffurufcepcam  cxcinguicuriusjquod 
JCtMfit  illo  acquifiuitjCUiii  fmJlninHit 
indncat  talcmcxtin^fHoncm.Confinna- 
lUtiones  cor ,  ^uia>iiliicodoricus  pofi  iluprum 
I«o^ reT-  ooimntflfttai  cum  Cib  <lottm  &dmc6" 
tulcrir,  vcl  dcpofucrit ,  vtmoris  cftitu» 
aliquibusregionibu^  noopotcftiJiamL; 


$.  XIV. 

An  ,  qui  lcuit^r  rollicitauic  VirgiadBV 
camque  oonrupit>eximacur  abnocfe 
ip£undo(aiidi. 


vepetere» quancmmittflU poll ftupnun  SmtwHit^enmCttbmtxM A mm Jt- 


grauit^r  cum  alijs  in  Tuo  corporc  dcli- 
qucritjcrgoetiam ,  fi  laimcdace  non.» 
conculeriC)  nec  deporuerit,  pocerir  nilii- 
lominiis  compclU  ad  conferendum ,  vel 
«kponcodumjquantumuisilla  feprofti- 
tuerit,cumMNi.ininus  Cata  ius  habcac 
adrctinendum,acad  cxigendum . 

Neque  rationcs  contrarix  aliquid 
cniodiot,-  NonpdnatqaaReitRoca^ 
Romana  adducitur ,  q  uia  graxis  fuppo* 
nitur  prsecedenteranimusdeprauacw  > 
quin  potius  dcprauatio  fupponiiur  a 


tandi  .  X. 

Senttntia  eximau  ntforointernOf  non  ex- 
Ml'M0 .  J. 

Sententia  o»%Mt  ktvtnflfe  fanaiiM«h 

dim.  4. 

SententiM  M^m4dfntimpinUeMs,im 

addotem .  $. 
Inforoconfcientix,  nontenetwr  dotare .  6. 
Lenespreces  non  minmmtvoUmtarim.f, 
Fmina  tfi  domina  fma  wghutatit .  8. 
Etim  leuAntprecibMS  in^entfmiiuatHd 
coitiiytio  tcnctur  dd pxnjm  pecnniaria.^. 


prioriaft  u  ftiK»ri  pcoueoirc  i  poftquam    Ex  ^uitate  co^;rnnm  ejiet ,  vt  alifnid  lar- 


pochiide  etenira  pudicicta  lemel  lcfaeft^6ictliiu 
ftnmnr  labitur  in  dctcriora ,  &  humanacondi- 
f^r^  tio,qu3e  vincuiiscoAciaeturinooccoti|, 
nc  prolabatur  femcl^ftraftis  vinculis 
prefum.i-  pr^eccps  in  detclUbiliora  prohibitur,& 
tiu  /ini^-  lapfus  ipie  adttum  paodic  ad  vltcriora 
\  fidnoia;  Nonfecundaplurimiscuiiii^ 
lataexcmplisa  Carocio,  quadoquidcm, 
^t  bene  notat  fontanr^/d  dcpacits  nupci<t- 
glaf.^.part.iji.^  5.  difpar  oqr 
fiino  eft.  firtio  de  doce  «lebica  aiiainfc>A 
qiueperincontiilentem  Titain  mi«  de. 
pcrditur,ac  de  dotc  dcbica  a  ftuprato- 
(eiquaejpcrfubrcqucQSeminhoneuatcm 
non  amitcicur .  Ratb  difparitacis  in  eo 
coo(iftit,quia  perinconcincntem  vitam 
tfiUa»  vel.vxor  ioferc  ioiuriam  patri ,  vcl 
joaiito»  ob  quam  iura  induKerunt ,  vt 
•dixem  amittat ,  fcu  nc  illa  a  patrc  dc- 
tur,  vcl  amarito  rciticuatur ;  per  vium 


giretnr.  11. 
Sentcntia  affcrens  in  orline  adparentes  te- 
neri  ^rogwre  fnpra  congrnam  dotm  id, 
qnoi  exigitmrt  vt  fc^tiPtuAm  emtffrtik, 
cx  eoy  (juod  fuerit  violata  .  i  x. 
Vrobabdms  ad  nibil  ettam  tenetur  m  ordi- 

nendfmms,  15. 
Inforo  extemo  compellitur  dotare ,  vel  du- 
cerCf  nifi  contiudenter  probetwr  fxminam  ' 
liberic<m/'efftfie .  14. 
MemerantwraUanajir4tfmi^imKS,9XfKi^ 
hns  arguitnr  Jednaio . 

DlsQvisiTip  Xiy.  Caius  fbrmacap*  . 
CUsSpeGiDrt;  virginis,ciufque  amo-  e--«j:  - 

rc  cxaiftuansblanditijs,  lcuibuiqucpfe»  f^^^^ 
cibus  eandem  foiiicitauic  ad  coitum->y  cumiuri- 
qucmctiam  obtinttityCumque  poftea.^  bus  pro 

Spcciola  requirerctur  in  coniugem  a  C.iio  de- 
"iheodofio  confcio  iliius  couus  cum_.  floratere 


ver6  inhoneftam nulla peniciis  ftinii^  Caio  pctebat  ab eodem  Caio  dotem  iibi 
ria  ftupratori,  adcoquenoneft,curex    conftitui proillis nuptijs,aduerfusqu2 


illa  dcbcac  ius  acquircre ,  ne  teneatur 
<iocem,adqiiain  oo^gatur  CK  viflnprip 


excipiebat  Caius«  quod  ad  nihil  tcnere- 
tatt  cum  eandem  nonfediiMritfPflbitt 

ad  onus  dotationis  reautritur  in  texta 
i»d.f.i.deaddt,,  feddumuxatkuiter 
fu^ecit,  6c  leucs  fuafiones  non  tollant 
facionem  volunurij>iiec  cquiualeaoc 
feduaioni ;  hoc  enim  fatis  notum  eft , 
quodpuclIac,quaBquadim  verecundi? 
ueciedccxncnturyqiiaocumuis  ardeanc 
ildlidcrio  coitus,non  foleant  ipfz  exige- 
rc  ,  fcd  cxigenti  lcuitcr  ctiam  roganti 
prsfto  iiat,  quod  accenca  coofuccudme 
iBftdtmatninlp^^*y'"y  ooofideraniiit 
•  .£a  cciaiB 
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ScncenttA 
oflimas 
Cuam.* 
cxuni  ab 
•oiwredQ' 
ttodi. 


&libcrc  confcnticnti  cx  vulgatis  luri- 
busj  cum  nuUa  £at  laiurM»  nec  futti  dc- 

rcturahqua  Isfio .  Confirmatur  ,quia 
fyamax  libcr^  ,  &  iponte  conrcnttcnti 
fiia;  dcflorationi  nulia  cx  iolillldlki- 

tacft  rctributio,  vt  fcrc  omnes  confcn- 
(ium  exccpto  Mcdma  m  Ji40  injiridl.cosfef. 


Baiardnt  aJ  Iufnm  Clnrum  §.fluprum 
1l,z9.,  Dccianus  lib.S.  c.j.  n».l.j  Mafcardns 
ieprobat.  concl.  ii$^.n.ijf.fiitix.inpraS. 
crimin.c.i  j.rw4.H4CiaaiCQIttCOIKraCUr 

quid  iuris 
Dodorcs  in  hac  fafti  ferie,  naiiBBi 

intcr  fcdiuiros  inucnio.  Alij,intcr  quos 
mox  praecicau  o(nnes,&  vltcrius  SalTjedo 

inprj<^!.<rri«.c.8j.ruftincntinhachypQ-  r.i4.«.i8.'quiiiunitr8lucar  fundame- 

thcfi  Caiuinciimi  ab  oncrc  dotandica-  to  arbitrans  fteminam  non  cffc  doraini- 

dcra  Spcciofam  ca  moti  rationc ,  «jupd  iu«  intcgntatis  virginalis,  ergo,  ncc  ci- 

illae  leues  preccs  CQmpuiaiicar  cnm  li'  dcm  crit  dcbita  rctributio  cx  iuilinat 

beroconrcnfu,  Alij,  inter  quosX4«dr-  quantumuis  confcnfcrit  lcuibus  prect- 

rmin  mmauli  c.i6.nim,i6.  diftingucntcs  bus  indufta ,  cum  prcccs  illac  non  fint 

.     intcr  forum intcrnuai„  ^externum  af-  coaifcioad  confcnfum,  fcd  confueta  dif- 

Sentent..%           ^uod  io  fofo  inicmo  ad  nihi-  pofitio,&connaturalisadipfum  i  Nec 

exiraens        tcncatur ,  cum  in  eadem  fuppo-  aiiquara  vim  faciunt  ca , qua: opponit 

in  fbro   nat  libcrum  CQofiaifum  i  in  forovcro  A/ftinu /of.r/r.fundata  in  negatioriucio- 

incerno,  extcciio,  teneatur  eandem  doure,  quia  minij  fxminae  ad  fuamineunuteaup » 

"on       ifi  talt  ibro  prsBfumitar  pro  feduaione,  quandoquidem  communitar  AiAtiMnc 

xuijujiit    qmjfj  ctiam  innuiflc  vidcntur  Tanormi-  UIX,  quod  mulicr  fit  domina  fua:  vir-  ^ 

tanusmc.\.deaditU.,D.Jint9WmVrim^  ^iiAiUU$Gomez.,^mefesiadefoecJi.ittfeip- 

part.  tit.  j .  f . <J.  |.  I .  Alij  indefintteico*  fim4^.\.  c.i6.  n.j.,  Giakm in  fj.Canon.  jomj, 

tiunt  in  vtroq;  forono  tcncriad  dotan-  <".57-  nu.zi.,Sa!zcdoin prall.crim.c.9^.in  nafuae 

j-^r„!c  dam  Spccioikm  ^  COurruptam  ,  qU0&  Ut.i tontuneUadepaa.m^t.cLaMf.$^lof.  yitf^ 

inftiS'  ^uppreflb  inmiiie  dtat  rmmielUrie^  ^.im.io.AccxTMo^bMiehads4mii»t  tm, 

pa£l.niipt.clauf.^.glof.^.part.i.n.82..prope  z.z.  q.6i.^jrt.z.controu.<y.concl.l  .,.Axo 


4 

Senttntia 


foro  .id 

docandti .  mcdim ,  cum  nullam  in  huiufmodi  lc- 
tlibus  precibus  agnofcant  compulfiooe, 
cec  redudioncm,  fcd  in  ftuprata  libcru 
oonfenfum  .  Alij  candem  ,  inter  quos 
ifraSws  decif.  a1trca.Uh.-jx.19.  n.  zj,  aflc- 
S  ^  AnCi  quod  kxjucndo  in  ordine  ad  ean- 

SwwnC'»  demSpecioTam  Ocper  iilumcoicum  dc- 
format.iin  quoad  ^iritualempulchri- 


rm  mfiit.tnor.part.  Ub.^^.c.  ^.verf.  x. 
^nmim^tlSr  «ii  flures  .  Deindc  dato 
ctiam  ,  quod  non  clfet  domina  fux  in-  Hata 
tcgm.uii ,  clt  tamcn  domma ,  nc  dara-  {"^***" 
num  ubi  infcratur,&  H quod danunuii 
paila  lit,potcft  libcre  remictere,ea  pro- 
p  jrdonalt  racione,  qua  quis  fecundimt 
coniuniorcra  ,  &  certiorcm  fcntcntiam 


pudicirix  cudinem  1  & laeiam  mcorporis  integri-   non  cft  dooiinus  fui  corporis  ,  ruorum- 


non 

.do(cm« 


cate ,  teneatur  Gaius  ad  aliquam  pas- 

nam  pccuniariam  in  prctiumpudicitis 
yiolatas,  oon  autem  adintc^ram  dotc  j 
in  onliiie  vctb  aq  pacrem ,  TutoraiL^ 
5  eiufdem  Caia:  violatae ,  quod  alitcr  rcs 
habeatjiprout  cuam  nourunt  Deci^t- 
«Mr  AkJ^.  7,  Mi.  X 1 GutiofeK.  im  emm, 
qq.c.r-j.nu.x^.  Quid iam  in tanta  fen(eiv> 
tiarum  varictatcconcludcndum? 

Rcfpondeoprimo .  Siftendo  in  fora 
confcicntia^Caius  ,  qui  lcuibus  prcci- 
hvLs  induKit  Speciofam  ad  coitum,ean" 
.     4ki»que  corrupit ,  non  teaecttrilli  d»^ 
**  tcmconferreZ)-yrf«<w/«i«/w.p4rr.//r.j,c, 
jn  foro  ^  ^  j  .fSiln^verh.  Luxuria  q.  5. ,  Sotus 
lHi^^-ieii^-^i^-q.i.^t.i.adz^li^ 

docare ,   fi**'  f  f .      i .  .  1 5 . ,  Ux/nrtHS  iiAit.  mor, 
fort.j.  lib.yje<f.^.,'petnu  ToletamuxJA. 
«.5.  iMMfSf.  lUtioex  ijsdcducitur,  que 
7     daceair<emnu(titcr  Theologi  inauoB- 
Leue5  pre  flionibus  de  aaibus  huroanis,quod  fci- 
rcsnoru.  iioctlciicapfeces  nonminuancratioaem 
votaMMif  r  ^uin  potint  adaugeaat , 
adeoque  libcr,  &  voluntarius  confcn- 

fittcumiUiscompaciturj  icicntiautcm 

— .- 


minimnc 
Voluoca- 
1111111« 


que  membrorum,  habcctamen  ius 
in  corpore,  fcu  mcmbrii  fuis  li£datur,& 
ft  laelus  fucnc,poicft  iibcrc  rcmittereJ(- 
itonem  ,  &  (wligationem  reftitueodi 
damnum  incifdemmembris,  (euoorpo- 
rcillatum. 

JRaciones  ,qtt«  raadent  kuAiM  pre- 
cibus  induccntem  pucllam  non  tcncri  q 
ad  illius  douuoQcm  ctiam  euincunt  ^i^\g> 
nonteneriadaliquampaenampccunia-  uibuspra 
riam  citradotcm,quantum  pcrtinet  ad  i^bus  m- 
onu5  iuftitia:,quidquid  cx  aduerfodixc-  duccni 
rit  Gra^  decif.  mer.HA.i.  c.jp.  mm*.  zj.  farmini  ^ 
Ratiocft,  quia,quaffluisnclcuibuspre- 
cibus irKluccosjpcccetlibidine,noa  pcc-  ^J^^ 
cai  tanum  iniuttitia,  ficuci  non  peocac  qaampc* 
contra  iuftitiam,  quircmalterius  acci-  nant  !»• 
picDominofcicnte,&oon(entiente,ergo  cnniani. 
noneft,  cur  obligetur  ad  aliquam  com- 
penfationcm,  fcHWCiiampcciioiariawi 
Nequc  dica^uoa,^anni»  noo  peocet 
contra  iuftitiam  proprii  fumpum ,  & 
commuutiuam  ,  pcccet  uunen  oootca, 
iaAitiaiil(^aieni,adeoqae>eiMaciir'ail  • 
illampznam  pccuniariam;contra  cnim 
impu^nabcru,  ^uia  oullibi  icfcricur  in 
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iuf€dirj>oritura ,  quod  ,  qui  corrumpit  KebcUtHSpart.}.de  chlig.  iufi.lib.j.de  oWi- 

^minmuiibcrccoaiencientcmjtencatur  gAtjcxdcLili.q.^.num.6,,  VetrHsToktanHs  |« 

NnRK  ^ aU>liM«  fmm  l^alcm ,  &  pWII-  (ifr4^.|.««4 34.  lUtio esijsdeducitur ,  pff/^^ 

,n  iiir<-_.  niariain,  ficutirepcritur  dirpofitum.,,  qus  fupra  diccbamus,  quiarciiicecipfa  eti^ 

rrpericur  quaudacorrumpitinuitamArciui^aQ-  pucllaeltdomiaa fuxintegriutis, &li'  adnihil 

dilpoii-   tcm. Dixi ,  qnaHtHm  fertinet  ad  onus  lujli-  ccc  dc  Ula  non poifit  difponerecitra libi-  renctiir 

tii,quod  tig ,  000  cnun  ncgaucrim  cum  RfbeUio  dine,  potcll  tamcn  difponere  cicra  iniu-'  «t*  P*-! 

fel  p*rt.^Je<AltgAt.  tt^.  lib.    de  obUgat.  ex  ftitiam  i  necobftani  ca,  qu«  ex  aducrfo 

J^jjj  '  delttio  q.  8.  ?f  rcjhfncioiw  Jiupri  num.  j. ,  attcrcbantur ,  quod  fcilicct  pcr  illanx.< 

oNifeQ>  fi^od  cx  quadam  iioneltatc ,  &  coiiliiK}  violacioaaii  ioKracur ioiuria  Facri ,  &c 

tientem  coogruumdlct,vtaiiquidlargireturiii  dammimiCttmteiKacarpiielUEAuprats 

tfnemir  pai  icio  dotis,vtlicucicandcm  tjcminam  volcntinubcrcconfcricpinguiorcindo-  •  *  " 

■d  fxai.  raciooc  liiius  vioiatioai»  conliituic  iiLa  ccm iila,quam  coatuijlict ,  11  uon  fuifsec 

11  decerioci  ftatu  >  na  per  aiiquakoi  com-  corrupu  Non  obftanc,  inquam,quiay 
EKhonf-  pcufatioocm  gratuium  quoquo  modo  quod  pucUa  rationc  iliius  violationis 
fUtc^     lubJcuct,  vttaciliusmucaircpoi&^cui  ooa  iuucniac  dc  iacili  virum  acquaiis 
nu»"^    aubat .  condicioais,ctuaubac,vel  noaniUcum  Dcbe^ 
•J",».*^     Haccproccdunt  in  ordinc  adipram_,  maiori ,  &  opuicntiori  dote,hoc  ipfius  ^^^^^ 
^^g^   pucllam  icuibus  precibus  indudam  ad  cuipximpuundum  cll,(|u;exquocoa-  pu^, 
ll^;      iuicorporis,&  virginiutisvioiatioaem.  (entitftupcofpoatireci^Uicpcriculo  q„od  no 

Scdquidfcntiaiduminorduicadiplius  noanubcndi,ncchoccoinpcllcrcpotcil  inueniae 

parcutcs ,  qui  cx  otiicio  propno  ipianu.  Patrcm  ad  opuieutiorem  doicni  conlc-  virum 

dotarctcncuRiriquiqucnoaprclumua-  rendamjCumPaternoncogatur  vmum 

tur fuiUc  confenttentcs  illius  violationi?  fiiix  pcr  doiis  augmentum  iupplcrej»  ^a^~ 

Cordubcnlis  iocis  cit.  cxprcfsc  allcrit,  quod,fitacit,libcraIiterfacit.  * 
quod,  quantumuis  crga  txminam  lic       Kcfpondco  tcrcio  loqucndo  in  fbro 

kttittriadu^iamadcoitum«6cproptCr  cxtcrooyvbi  nonconftecpcrcoocludeii- 

feaoooTeiitieatem,  velltberiremicten-  tesratiaines,pucllamlibericoafenfi6e^  Inforo 

temomnc  dcl>itura,iiiducens  ad  nihil  illi  violauoiU,coinpcllicur  violacor  ad  ^^fn^ 

ttouccur,  nou  dcobiigacccur  umcn  ab  ilii  doum  cooicreiulam ,  vcl  iplam  du-  osxag^  * 

onefe  erga  parentesipfiuteandemdo-  ceiidain.^(^MrrwfifiiM».r.id.MMi.ttf.»  liiiir  itt 

Undi<CumcUdemparcnubus  iniuri4,&  FontaitcUadepa^i.tiupr.chuf.^y.glof.^.pare.  docare,  ^ 

12  damnumfucrit  iliatuffl.»  acqucproiuc  \.m.^.,^ebcUHide  <M$gji^i.fart.}M.}.  v^<"K0; 
Smcfiita  opinione  aliegac  t>.  Tbmm  i.  %.  f.  deMigxxMiS.^Jtjumj,.  ,Giitkre%t4-  . 

'*^S!f^'  ^^'^•''^^•^■^^  tcrtiHtH,  &  ibi  CaietMium  .  nvii.  qq.  e.^j.  mm.i^,  verf.  tertius  cafus  . 

^SS^  Kauopro  luc  optiuaoe  ea  vidccur  cik  Kaciu  cx  co  deducitur ,  quia  vbi  noa.« 

.podiBma/iniadencgfcfinoopoieftjquin  cooftac«i9n|Md»iibero  Gonfenfu  pcai' 

tesfxmi-  cxillaviolationcparcntcscxgencrcfuo  liitt>per  pucllam  vio!atain,iuraptxru- 

ni  vioi.i-  aiicui  damno  lubijciauiur,  quia  pucllac  munt profedikuoueA  vwlcnu  opprcl-  ^^^^  ^ 

tx  tenea.  fOtoMinubcre,  tencOuntur  aliquid  ma-  fioae,vci  frauduienULjilHii,  vbi  uon  em-  [^i^unt 

gisprodotecouicrre,adquodnoatcne-  fletperionflMdemesriUiwiesfmeUiimlikeriptoteda', 

'?  *  rentur,fi  illa  non  diet  corrupuj  ez  qui-  eaiijcnji[je,  li  etenim  conftaret  per  proba-  mont . ' 

^doci  busomntbus videtur dedua>quod lai'»  tiones  Itquidas  de  ult libero confenfu» 

i^ri.   ccmlluprator  teacacuradaugnMacuni  ^iadubitaciiurisefta<  ^uodaeciofodo 

inr  ,  n  docis  fupra  iliud,  quod  ceoereturPacer  'iniemo,  neeineiteniodsetoompeUeiH 

congru^  confcrrc ,  (i  non  cllcc  puclla  iluprata,ia  dus  violatoradconfcrendamdotcmipfi 

powc  nu  Qi^u,  quo  iiiaiiac  ilioaugmcato  ooo^  ^ipDiasevioiac^Ey^uia  m  untum  iura^  :i 

*     po6ec  coogrui  nubere,  non  ceneatur  compeUuncaddocandum,inquantuni  'i 

Vetbad  iliud ,  fi  flne  illo  pofscc  adhuc  pra^iumuncdc  fcdudionc;  ccfsacaucera  .| 

*GO^grU(:niiborcj&iabocconi'cnurc  VI-  prxiuinpciojvbiciarcdcvcriuteiaoo- 

4Km<durmmaitjmer.fert.}Mb.$.c.%,  icfcit,  fic ia dacis noppotdlefieloc»!  ;.  - 

verf.noMdtfficHltAS e(l  prope  fin.  Hcdcoti-  conicfturis  .  .  • 

trariumfio^iiiciter  tcncut  Sotns  Ub.^      bcd  quoaiam  iacidit  fermo  depne-  | 

ii^.f.7.«rr.iuitf/er«wf«»,coquidipra..>  fumptioaibctt,quibi^iiuiini«uriiu«u     |*  | 

pucita  litdomiiufu*cintcgntatis,adco-  obligantia  vtolatorcm  ad  doccm  confe-  -    V . 

quc  potuic  difpoocre  iibcrc,  6c  actu  dif-  rcacum  vioiais ,  placet  m  particuiari 

pofuic  libcf^  conientkndo.  nooiiuiiasluc  exponeiCyalias  in  fubfe-  aiiqus  ' 

Rcfpondco  fecuiwlo,probabilius  clsc  qucntibusrcferuantcs;  Prima  affcrtur  a  prxfump 

in  hac  hypothcli  ^auniiue  ad icucs  prc-  .HebcUto  deobl^atjH{ijto€Mt.,quitidoix-  tiones,ex  , 

ccs  coaienticncb  i^olatioiii  nonteneri  .miaacumreperireturctiamcafuinloco  qmbus  I 

vioiatorcm  ad  aiiquam  compcnfatioae  fufpcdto  cum  Amafio  timcns  indc  fibi  gjjj^^ 

Pacri  cx  luiiiua  itauciKlam.^«iia  ktjos^  iaUmum  aaiacuram  cidaa  cogaaci , 

"•'    ~ *  '■*  '     Z9%   '      aec  ■ 
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Ibcic  i  cuac  eteniin  noa  vidctur  liber^ 
confenfifle »  fed  iQuolunt^rii  miiti  , 

adcoque  vioUtorem  nondcdbligari  ab 
onere  ctoutionis.  Secuncb»  quando 
fliina  pufilaninm  ob  tmiQreai ,  tel  ni- 

miain  rcucrcntiam  fupcriori  rogdnti 


nee  aliter  difcedere  volcnti  copiam  fui  in  virgine/eu  fiemina  deflorata  pro  fe- 
'  '  •  •  ■       ' -L  »    du^lione,&  virginicate  pKfuoierc  clarfe 

]ic^»  cxtextuinl.vnicai.derapt.virg. 
&  cofcntiunt  TibcriusDccianus  lib.ijraB. 
crimmal.  cap.j.  n.f,,  Hafiarditt  i*  fmlM», 

perFari1uKi10npofttispoflpr.part.conf.de- 

aflenfum  praetjcretpraefertim ,  fi  cum  eo  C1/.74.  tmj6.,  Balthajfar  Gomex  de  ^Amefetm 

Tiueretjvelab  eodenidepeaderet,  quia  Ai  trtiB.de  potefi.  in  fe  ipfm  lih.x.  cap.\6, 

tunc  preccs  cornnutarentur  cjuoauo  n«m.     Quibus  pro  nunc  fic  fuppofitis 

inodo  pro  conacu  fcu  nimis  quoad  etfe-  certum  cft ,  quod  ad  eludcndam  huiuf- 

ftum  oolrgandi .  modi  iuris  prefumpcionem  requirantur 

Cstcrum  m  ordincad  fcduftionem,  probationcscontrariccfficacitcrconclu- 

&  virginicatcm  iura,vbi  aliccr  non  con-  dcntes .  Quaeritur  iam,  an  reus  conuen* 

flettpnBrafflere  proeifdem  ndenirclari  tus  de  ftupro  ad  euitandam pf nam  do- 

dcduci  cx  tcxtu  in  l.vnica  C.  de  rapt.  vir-  tationis  in  ordioe  ad  ftuprata  fufficiat , 

jjn.j&  cxprcfse fcnciunc  Gmercz.  in  cm.  vtprobec  iflhoneftam  vitamfi;min(jquf 

^,t.yjMm.xi.tloames,4»dr«ctsinc.\.de  peripfum  ftupraca  dicicur,  ^qualis 

gdutt.,  & ibi.Abbasinprimottotab.,  7ia-  probatio adhoc rcquiracur? 
uarrns  inma»,c.i6juat.i6,,MafcardHsd*      SuHicereprobarcinhoneftamvitam-^  2 

friAat.coiiel,i%i4^jim^i.,Dt(iamlAJf,  «lacedentcradftuprumexercitamfatis  Seatemh 


5.  XV. 

An  ad  euicandam  paenam  doatiotits 
contra  praBfumptionem  turts  de 
fedu^tiQnC]  fcu  vir^^initate 
fufficiat  probare  deflo- 
tatam  fiiifte  inho- 
neftaB  vic«. 

Canditiohes  requifit«yVt  ftuprator  teneatnr 

■iotare,vel  dsuere /iHpratam  .  i. 
Sententia  docens  fnfficere  probare  inhoneflA 

vitmfrtudenter  adftnprm .  x. 
Hm fententia  Minetur  remifsiui .  j . 
HmuinM  frmnfotefiialMufiuvita  frm- 
«    cedens .  4. 

Re^dariter  tefles  ftngularuwoirfrobant.  y. 
Tefiet.fi^gdaret^ioadbim^Sim  frv^ 


6. 

Huiufmodi  pr< 
'   tiiut,  y. 


I     ■pNTs  n  isrTio  XIV.  Communitcrcon- 
Condi-        ieotire  videacur  DD.  quod  ad 
cknesre-  incurreodam  pcoam  ftupri  prxcipue 
■miucx  vt  in  ordine  ad  ducendam,  vel  dotandam 
^JP^'"'  ftupracam,quantum  cft  ex  vi  difpoficio- 
^o^,  ^  >urts  i»  i,  e. i .  de  adnhfr.  tria  requi- 
vddiiGe-  rantur,&quodvirfcduxcrir,quod  ilu- 
prauetitj  &quodf<Bmina  nun  fuerit 
■  prins  dcfloiata .  Ita  in  fpecie  doccnc 
Lupus  commentti .  Je  UUgit.  &  nat.  §.5 .  ». 
I  x6. ,  Mantiea  de  eonieS.  x4t.  vol.  Ub.  1 1 . 
ti^.ia..  Mtm.  zS. ,  FoHtanetla  depaS.  nupt. 

iCAoif.j.jiijf.S.  ftfTM.  MMi.  54.  lura  v«6 


liquccex  diftis  in  pnecedencibus/M^  hoc  afTeicns 
ni.ti$S«»trtatttXn,  deDotei.  Difq.x.  fufficere 
1.7,  M  reffot^".  per  tescum  in  l.  qujc  adul-  probare 
r^fHW  C.ad  Itg.  Inliam  de  adnlt.,  &  fufti-  mhone- 
neoc  TbefamrHS  decif.^^.  nu.^ .  verf  quarta  JrTJ'_!:. 
eonelMfto,  Menochius de  arbitr. lud.  cj/.xS 8 . 
m.i  5.  Non  fufficere  verdprobare  inho-  ^  sca^ 
neftam  vitam  fubfeqaente  quoad  Imac 
cfTcAum  docuimus /«Wjof  e«l.lit.it«  j 
dotei,Difq.i.i.ix.  quidquid ex aduer-  figKfin^ 
fi>  discrtt  ^m9mm».fart.  i.  diturf.     ii>  . 
decif.  808.  wMi.  la.  cnm  ali/s  ibidcau  fimduK 
alic^atis . 

Difficultas,  quemod6Ter&tnry&  • 
agitari  potcft ,  in  eo  confiftit,quomod6  4 
cfficacitcr  probaripoflitvita  inhoncita  Qiiomo. 
praecedens  eiurdemfiniuasftupratf  ad  P'^^^ 
cffcftum,  vt  ftuprator  cuitarcpoffitpas- 
nam  dotatioms  ,an  lciiicct  requirantur  ^ 
tefteSfflcoonteftesdeponencesde  eifdem  prjcce» 
a^bus,anver6fu(ficiancteftes  fingula-  dcns. 
res  deponentes  alcer  de  vno,  alcer  dc  al< 
ceroaftu,Tnat  pfQvoQf  alttrpio  aUeco 
tempore . 

'   Regulare  eft  teftes  fiogulares  noa.*  ^ 

•probarc  pertextum  inctfp.wibi/Mn/rm  5.  ' 
^.^.t&exe.tmlitteritdtu^cUcet  f^^^f^ 

dicitur,quod  ceflcs  mil!c  (Ingularcs  no  lArejnon 
plus  probcnt,quam  vnus  &ratimttii-  pioUnc* 
fccpr.  for.  c.pop.  nim.y.tt^i^mmmimm. 
opmion.<^0(^.,  Sperellus  deciC.SjS.  num.jS., 
■pauLus Lbnjl. decif. Belg.i 84.  num. i.,Lm- 
doHifiut  cm  Beltrmi».  deeif.^po.  mtm,  1 1 . 
vbi  intclligit  dc  fingularitate  diucrfifi- 
catiua,  vbieciamdie  admiaiculatiua^ 
fi-cHiidmGArieUm  eonf.^.  num.ip.,Rot4 
Komana  part.  18.  decif.  x<^. ;  Nihilooik 
nus  inhoc  fpeciali  cafu  quantuad  efi> 
.Oumeximendi  ftupratorem  aboiiect.j 
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Rcfpondco,  tcftcs  fingulares  dcponc- 
a     tcs  cdam.dc  diucrTo  tcinporc ,  6c  loco 
XtnesCm  ruificiaiiter  probare.  Jwbt  tmf.  107. 

gii  I :  rts  QHUdiHa  DominaVaganifli  part  .^.^VetrMS 
«(um  df  .AiuimiMs  de  Vetra  in  troQ,  de fideictiHmiJf, 
noneaces  ^ j^. nm»j6ip. ,  Ci«»u  ht frkf,  trhnimiS 

faiampo  ^•fi'*?^''^  tiMm.zp. ,  Rota  Romana  part.  i  J. 
jJSJo  reccnt.decif.^z.,& part.iS.  decif.Sii.  pcr 
qijnd     mx(«  ,Tbomas  Grammatictu  decif.  T^f  4^0/, 

hunc  tiTe  1 07.  Ratio  cxco  dcducitur,quiaquan- 
^mpro  do  agitur  dc  aiic]uo  probando  in  genc- 


pjrt.z.diHfrf.  decif.loj.  cum  potidiraura 
hxQ  comungatur  cum  a&ibu^  ruccelli-  Hce  co^. 
uis,&ooQffloraentaiieis,&ifticendaiit  ^imgfue 
ad  euixlem  fincm  .Ahoxndus  conf.x^ . »;«. 
9,iik.%„qrasiamsdtfceft.f9r,(ag,i^  J^g, 

^•*4»  uis. 


f.  XVL 


Qt|ocnod6  contra  praefumptioncfli 
iuris  probari  poific  ,  quo4 
£cmina  noii  tucric 
*  feduQa. 


fbiag 

tor  diL.* 


fe>&noninrpccic  tcllcsfingularcs  pro 
bant;  tcflcs  cnim  ,  qui  probant  fpccics 
fub  codcmgcnerecontentas,nondicun-> 
tur  fiogulares^qttia  in  qualibet  fpecie..* 
rapQBientatur  gcnus,&  vbi  agitur  de^ 
PfObando  aliquo  loiu ,  quaado  vnus 
pcobac  de  parte ,  alter  de  altera/>mnes 

probam ,  cum  ex  omnibus  partibus  to-   ln  f m  cmfifiat  fetfMS  dtfqMifitionis .  t . 
tum  perficiatur ;  Hac  ratione  Ttitur    Tr^^MmptiMes  ad  ituttcem  eUduntMr .  i. 
Hota Romana part. i S.dccif.8 iS.  per totMm,    EliditMr  prafumptio  fedMSionis  ,  /i  conjlet 
vbiadcifisAum  probandi  aliquem  eire      fiminam  blaiuiitijs  feUexiffe  fii^tUQ* 
adulterum  in  gcncrc,  admittuntur  te-      rem . 

rtcs  fiiigularcs  probantcs  de  diucrfis  Jtem ,  fi  fiuprator  exhibeat  litteras  ama^ 
aaibus  pro  diucrfo  ioco,(Sc  temporc,  6c  tarias  ,  ^HHms  fnit  imiitatMs  ad  locnm^ 
c:iariu3  Tbamas  Ormmtaim ieeif.  'Hg*-       Mittm.  4. 

pol.107.  vbidocet  in  tcrminis,dcqiubus  Item  ,  /i  confiet  ftmamUiAm  pt^ibM 
g^m-.,  nobiucloquimur,ptopterprobauones  co)ifei{ific .  % 
Mie  ^  pcr  teftcs  rmgulares  de  diuerfis  aAibm  QMid  fimekmbim  ^  ,  fi  m^tiiiis  eUff 
Aesfingu  mhoncftis  fjitus  pcr  cum,dcquo  accu-  pretio  incicaffrt  fsmmim  ad coitMm  .  6. 
luesfurii  latodc  Itupro  pccebaturdos  pcrmulic-  Sententia  ajjcrcns  tn  eo  caju  interneture  fe-' 
~         feni»  jfitifle  abfolutum,  &  fibi  eam^       duilionem  .  j. 

Erobattonem  admiflam  ceftiam  fii^i»-  Si  mafcdMs  exbiberet  illHd  prrtium.  tm- 
u-ium .  qHom  mercedem  iUius  atlus ,  non  intdU- 

Hicpro  vberioridoarinaaiiltenM»  geretMr  fedmert .  8. 
quod  quando  plures  tc(tes  concurrun;  Si  obtidertt  emn  ammo  dandi ,  & aaiciendi, 
ad  probandam  vitam  inhoncftam  ali- 
cuius  mulieris  in  gcncrc ,  &l  al  cer  dcpo- 
aic  de  vno  a£tu,  alGer  dc  altcro,  vnus  de 
ecMiimiflb  iavno  iooo«6cttmporc,alter 
dc  commiiTo  in  alio  looo» & dc  diucrfo 
tempore  dicatur.probacio  cimmlatiuaa 
<c  adminiculadua,  fi  nuUa  refiilcctr»* 
pugnantta,obfiantia  ,reu  diucrfitas  fa- 


nec  etiam  prafamitMr  pro  fedi^ione  .  9. 
Secus ,  (t  obtmerit  anirm  dccipiendi  .  lo. 
QuMido  fiSi  ektidit ,  a»  teneatMr  taatmiL, 


7 

HiiiufmO 
di  prob.t- 
lionestii- 
cuntur 


Drsc>yisiTio  XV.  Quanninin  prafr>  • 
ccdcntibus  dixerimus ,  tjuod  rc-  £,jpo„{^- 


aorum  ,  quinimmb  omncs  iupcr  vno  gulariter  pra^Tumatur ,  quod  taBmina_*  mtcitii-^ 
priocipalicapitecoooordant}8cadeaa-  violau  nierit  fcduaa  aftupranMOt 

dcm  hncm  conducunt ,  cum  runc  vnus 
dicatur  aitcrum  in  codcm  gcncre  coa- 
diauare  ,&  in  hoc  valct  reguia ,  qux 
communitcr  circumfcrcur,  quodquan- 
do  plura  tcndunc  ad  pcriicicndLt  vnum 
tocum»  tuncquas  non  profunt  fingulai 
multai  iuuanc  Bartolus  in  /.  i .  $.  idem  Cor- 
velio  verf.fed  contraprttdtcla  f.  dc  quaH., 
.AMcharamtt  conf,  xj6.  vifo  diUgentir 
Uaciatione  doceot  eciam  latis  oooumi» 
njcir  DD.  ,quod  tcftcs  fingularcs  pto» 


talis  tamcn  prxfumptio  non  cft  ,  vt  cx- 
cludac  quanicunque  probationem  in_* 
concrarium  .  Quomoa6  aufiem  effica- 
ciccr  poflit  pcr  ftupratorem  induci 
probatio>  quod  illa  nonfucrit  fcdu- 
fta  id  eft>  q[aod  in  piff&nci  oonno» 
ucrtitur . 

Regularc  cft,  quod  in  ijs, quae  inni- 
tuntur  paBtuBpciomlMis,  prasfumptio* 
oesadiauioemelidantur  I.^Bimus  ff.de 


2 

Pr.rfiimii 
pciones 
ad  iruiice 


mimeg.refkie.l.  MUamufiamentof.de-* 

banc,quando agitur dc probando furo-  VM^.,&pupil.fid^it.l.i.C.qui,&ad¥er'   

ye,dcmcntiaAhuiufmodi,  guodctiam   fiu^us,  OiCiiqiuBfoericfortior»tollat  eliditut. 
«iparitaie  rarioais  extcndi  potcft  ad    ddnlioeem  l.non  foUm  ff.derit.nupt.,  tor.  j 
probandani  vicam  inhoncftini  alicuiu&    Menochiusde prjcfumpt.lib.i.pntfumpt.^o. 
rimamu  tmm.  «^.^ioS.»  4U^« aw».  1. «  st^bmMsbratiaim  dijiseft.  fm\ 
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Portioc 
CoUicd». 


Mmuehus  Florent.  i .  mm.  4p.  Hic 
iam  quxrimusqux,&quales  rcquiran- 
titr  probationcsffcu  praefumptioncs  ad 
eltidendamprxrumptionem  iuris>quod 
femina  fticrit  fcduika  .  Plures  agglo- 
mcrac  FoataaeUa  dc  faSis  tuft,  tlatif,  %. 
glof.^.part.  I.  i  11.77.  aiallosptiamfiAfe- 
quentes  .  Nonnultas  rcfcro  . 
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ElicUtur, 
licooftet 
fiRnioi 
pellexijle 

ftuprato" 
reni  ,  «^c 
ouomo> 
oo. 


iliCcriCjlc  vlcroacc  rccipicndo  inabditis 
remocioribus ,  &  opporcunis  ad  conctt- 
bitum,vbi  jllccx  aliacaufa  conftiterir. 
.AntomHsGomeTLl.%o.TAmri  uum.io.in  fiii.^ 
GtitiememmM.e.jjMmjL,j, ,  Vnfper 
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Itmfi 

ftupra- 
cor  exhi- 
beatlite. 
(as  am.i- 
tori.-is  , 

J[iiibus 
zmin4 
inuitiret 
ftuprnto* 
rem  nii 
ccrciim 
locum 
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Iiemli 

conilat 

%ninam 

leuibus 

precibus 

confcn- 

fide. 


{!nn4.c.<$ii.  nnmjj. ,  &  vna  ceditplu-    ccmiparat cxhibitioncm  prctij  imporhi-' 
'  ribus  /.  5.  §.  I.  ff.  de  teflib.  i.  CH-n  de  nide-     nisprecibus,&  nimijsblanditijs.qujccx  6 
bito  in prindp.  jf.  de probat.  .Auth.  ttaque^     fupcrius  didlis  non  cximuut  ipfum  ftu-  Quid  $c_ 
Q.  eommnma  de  fneeefi.  4e prxfumptioncs    pratorcm  a  paMis  flupri,caiil  non  cciret  ticndmn 
ceflant >  vbi  verfamur  in  daris  ^ntonius    lcdu£lionis  prasfumpcio ,  atque  pro  hac  ^>  i>  mrf 

opinioncalicgat.yf«f ««/«»»  Cowex/ni.So.  **• 
Taurimtm.io.^  Mafcardumdeprobat.toncl.  pj^^ 
l^ilMim.z9.f  Memchiumde  arbitrar.Iud.  fnatiffet 
cafu^6o.num.<fi.,  luliitm  (^lanim  inpraxi  fcimnani 
crimm,  in§,>-aptus  num. j.Sednon  libcntcr  a<l«aii6, 
annuercm  huic  oiVcrcionilicinddlbit^  7 
&  gcncralitir  acccpi:E,  fedfubdiftine»  Sctentii 
tioncproccdcrcmi,  vcl  ctcnim  dcflorator  afTercns 
Primaeil^quandoperlcgicimaspro»    cxiiibuit iUud prcuum aoquam mercc-  in  eoa~ 
bationcsconftarct,quod  eaaen  fsemina    dem  locaicionis  corporis  fiu 
varijsblanditijs,  &  illcccbris pcllcxillet    candcm  f£Brain.am ;  vcl  illud  prctium_j  ^^'^jF 
ftupratoi-emad concubitum,vt  fiolcula    cxhibuit non  ad  cifeaum  iiiud  contri- 
ei  praebucrit,vdleofculandam  ipii  cra-  bucndi,vcprecium,redadeft£himper 
dident,fi  frcqucnsnon  rcquifitaiplum     illud  allicicndi  mulicrcm  ad  fibi  con-  g 
inipfius  domo  inuiferit,  cicbroad  cius    lciuicndum ,&complacendum  .  luxca 
lcckumacccflcrit,cidcm  fpontc  in  rebua    primum  rcnfum  abioluti  arbitror,pro> 
abditinribus  infcruicrit,     limilia  prac-     pric  non  clfc  prxfumptioncm  fcduckio-  bcrenl- 

nis, adeoquc mafculum lic cxiiibcntcra  Jud  pre- 
nooobligariadeandan  fieminam  do-  tium  ti. 
tandam^cumipTafaBminalibercpraBfti-  qu^un^^ 
tcrit  confenTum  ad  ilium  aftum cunu^  Sw^illo 

^"^'^'^  ■^*^^''''*""®"^  P*^*^  '  *1"°*^  ^^'*1' adu*noa 
farinacius  ieietiitxam.  ifA  47.  f  dos  num.  pr^flare  potuic,cnm  ipfa  iic  domiiu  fu{  f>tfflli|fr- 
itx. ;  Haccecenim  omnia  rati!:,fupcrque  integritatis ,  &  ficuti  poteft  de  HU  fine  lecnr  »> 
indicantpotiusallc(ftum , 4u.imallcxir-  alio  difponere,  dummodo hoc preftftt 
fc^  potius  atcra^um, quam  rcduxiflc,  cum  liberoconfenfu ,  iu  poteft deilla_» 
adeoquc  non  cft  >  cur  debeat  fubirepee-  difponcre  fub  onere  recnbutioiiis  con- 
nas  fedudoris  .  uent^,  cum  hccnon  adimat  libcrtatem. 

Secundacft>quando  n:upratorcxhi-    luxca  fccundum  fcnfum  adhuc  difiin- 
beret  litcras  amatorias  fibi  confcriptas    guerem ,  vel  erentm  iUud  pretium ,  fcu  Ier|tcuai 
pra6uicabcadcrafa:mina,quciscundcm    pccuniam  cxhibuit  anirao  vcri  confc-  ^alSL 
muitarcc  adccrtumlocum  abditum,ip-    rcndi ,  &  per  ipfum  candcm  allicicndi  nec^ 
fumappellanscorfuum>animamfuam»    fub  vcra  proraiilione ,  vd  animodcci-  eftprx- 
&fimilu ;  baK:  ctcnim  vidcntur  incita-     picndi ,  &  fub  hcta  proraiilionc ;  fi  fub  fumprio 
fflcnta  ad  vltcriorcs  aftus ,  &  vidcncur     vcra  promiliionc  co animoailicicndi  ad  f«iu<ilio- 
euacua re  quamcunq;  przfumpdonem,    takm aAumcredcrcm,ctiam  nonintei^  • 
quod  vir  ipfc  fueric  lcduftor  faerainx  fic     ucoire praefumpcionem fcdut^ionis ,  ncc 
aliidentis,&  quodaraodoprouocantis.     obligari  ilupratorcm  fupra  illam  pccu-  _ 

Tertia  eft,dc  qua  fupra  egimus,qua-     niam  eihibitam  ad  contcrcndam  dotc ,  <-  ^ 
do  fcilicct  ipfe  deflorator  non  nifi  ieui-    cum oon  adimatur  libcrtas ,  &  fxnuna  ^"Kf 
buspredbusfuafitcidcmfaemtnacnfibt  fupponaturlibcriconfenfifl:ciuxupraB- 
complaccretdccoitu,  &:  ipfa  immcdiacc     afta;  fi  fubfiaapromiflione,  &  animo 

decipiendi ,  6t  cunc  credcrem  propeii 
interuenitfe  fedoftbnem ,  cum  re  vera    f  j  • 
dcccpcric  .  QuanHo 
Scd  hicoricurdiAculcasy  aniuxca_>  ^sti  ob- 
hoc  fecundum  membrum  diftinaio- tiilir,M 
l.nMJw.85,,quonon  prgfuraacur  concra     nis,quocxhibuit  animodccipicndi,pof-  teneatnt 
ftopratorem  de  fcdu£Uooc,&  propterca    fit  £emina dcccpu^fcu  prxrumpciue  fc-  '^""'m 
aon  obligeturad «onfaciidamftiqpiaiig    dufta  agere  dtuntaxat  ad  preuum  fibi  ^f^^^' 
dotem .  cxhibitura,  an  vcr6adintcgramdotcm  o^')i.j,fT^ 

DifRcultas  tamen  aliqua cflc  potcft  in  confequc nda m  ?  Vidctur  airerendum.u  an  ver6 ' 
cafu ,  quoexhibitopreciomafculus£B-  pofledumcaxatagereadpretiamesht-  «diote- 
minam  virginem  incttaret  ad  cqpulam»  bicum  io  illa  fcduaione ,  quaodoqui-  gram  da 
ancunc  fcilicct  intcUigamr  interuenire  dm  ipfa  uncum  mou  cil  ad  conicn-  pltt  &n« 
fcduftio!'  Affirraatiuc  vidctur  rc^ixjn-  tieadomilli  aauifubmotino,  &fpeil-  ^^1*?*' 
dBK/demIoiitmielUl»c9^ftfr4,  dum  ^  Jiii»laarcxhibici,adq«odproptcrea^ '"^"^  * 
.••  .  folum- 
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Siobta: 


coniencitiin  hoc  eccmm  cafu  non  poteft 
oonfidetari  fcdu^o,cum  fueritftemlna, 

cum  plena  libertaic  confcnticns . 

f  riBtcr  hos  cafus  vix  ahufflagoofcic 
FMlmelUde  p^Mpejdmif.^^Uf.  $.pare. 
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folumtnodo  vidctur  \m  hxhtct ,  quo  honcft?  viduc  non  cximatur  attcntiJ 
|)fopccrea  ccMirecuco  vidctur  ce&are^    cooiaiuni  praxi  ab  onerc  eaodcm  do> 


Nihilomiaus,  cumin  hoc  undi, cum  pcr  illam  vtolationein  ean- 

propri^  tnterucncrit  fedu^o,  videtur  dcmcoiifticucritindctcrioriconditione, 

habere locum textus  ind.c.i.ic addt. ,  6c  in  lUiu ,  quo  dc  facili  inucnire  non 

quiobligat  adeandem  flBmiaam  fedu'  potericvinim  zqualis  conditionjs,  ciii 

6Um,&  violaua)duccndam,vel  dotaa-  nubat,ita  vidccur  diccndumin  pracfen- 

damcum  illa  ii^a  exhibitio  f  quiualeat  ti,qucKlnonexunacuraboneredouadi 

■nporcunift  precibu|«&  bianditijs ,  cum  $einproniam,quam  violauit,quantum' 

plus(noucaQtmunefa,quam  verba-*a  uisfueritaatecedentircorrupOx  fita- 

atque  iuxia  hunc  feaTum  arbitror  pro-  nien  nou  nderat  praBoedensoomiptio , 

cedcre.  FmtaneUam  de paBii  nHptA.clauf.  quandoquidem  per  illam  viohtioiicoi 

.j^.5.jMr<.i.«Mi.8j[.  cum  aitjsperif^  |N»ijp{um£iAamcQaftituufuitindete^ 


rmnuugsfh.  Tki  in  hoc  cogita . 


rkncondiaoae,  &  ftatu,  quovix  raoc- 

nirc  potcrit  pcrfonam  a:qualcm,cui  nu- 
bac.  Nihikiauous  pro  aunc  fificndo  ia 
ten^iArigiMofiihifiB  htiiStoaf.t.Jk 
*rfii/f.,rccundumquos  rcquiritur,  vt  ca- 
dem  fiEmiaa  ftierit  anteccdcnter  vireo 
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lun  prf- 
fumunc 
pco  vir- 


Jr  idw  fti0Ueret  t^ertta  mmm 


1 

S&mi. 
lu  tx>n^ 
btticdif 

deftupro 
prxcede- 
ti,  cdtv 
ratMxiit. 


iUl  I  &  quomodo  adminatilr  pibbatb    -Ibi-  fi  ^is  imginem  feitoKrit  poteft  de 

COOtra  virginitatem  ad  libcran-       ex  hoc  capite  aditus  prxfenti  difcepta- 
dum  violatorem  ab  onerc  tioaifkltem  e&  fuppoiltione,  quod  te- 

dotandi  viohuam .  quiratur  hmcoonditio  pweccidemii  fi» 

^iniutts. 

s/^MM.ARiyM,  Aduertendumeft ,  rccundoetiamin 

hoc  dubio,  vix  poffe  dk  ratiDoem  dubi» 
StMm  iif(fmfitioms  expMitnr .  "i.  tandi  ruppo(it.i  communiori  dcxfkrina, 

Sifdminawmfnerit  iifftmatadefiKfroprit-    dcquain  praecedentibus ,  quod  iura_f 
Mtotfi MM  videtmr^kemkakd^f^    pnB(umant  pro  virginitate,  vbi  alitcr 
fititmi .  %.  iioniDooflet,prout(peciatimdoGcntfA> 
Ara  prafummt  pro  virginitate  ,  wtdt        ritutiutdedASjcartt.  7.147.  $.prohtft»  mt. 
fiitpratorem  incundue  mmi  em mfgetiet'  \^%.,GfUierex.can.qq.c.j']jum.\\.fM4- 
t^obandi  .  cardHs  deprobatxonti.i^lx.,Kota  Homaaa 

L  *  ..  ,  i,  .     fadecifcoUeSfs  perPmmieiiimpofitis  pofl      r  ^ 

primdm  ptrr.  conf.  dccif.-j^  num.6. ,  vndc,  SlJzi? 
cum  eadem  faunitu iubcat  praBfump-  gua^t^ 
tioaemiurisprofetranifonditfliittapro-  ftatonii» 
bandi  in  violatorcm,quo  piQpCevSAnoa  prob.tn- 
probantecidcmonusiocumbccdlNaiRlH  dicoaaa 
adfMBMm  dorationitwfllseandem  in-  atque  haec  praBTumpoo  it^fHro  viigi»  *^"* 
tcr  cactcras  condidones,  quas  DD.  enu-  nitatc  in  co  habet  fundamentum,q]uod» 
i&crant,rcquiricur,  vt  pro  temporc  ftu-  cum  virginitasfit  habitus  quidem  natu- 
Miimeiu  noii  fuerit  priusdeflorata-* .  ralis ,  pr«rumitur*tiificoiitrarium  pro* 
Secuu  violatioae  ^uSU  per  Giium  ia.«  hetur  >  vt  praeter  ciutos  DD.  expref^ 
pcrfona  Scmproniae ,  dum  haecoonten-  afferunt  J{or4  iloin«i4  in  vna  Romana  fiit- 
derctadcooiccutioncmdocisjcxcipicbac  fiiffe»datatioHit \pMa;j  1610.  coram  Sa- 
ilic  t  quod  cadem  Caia  noaeflcc  virgo  »  erate^ofKi  Vadm  ZMeb.  qq.  medic.  legal. 
fcd  aatcccdent^: corrupu,quando cum  tem.x.  deeif.  jt .  htiue  Clar.  in%.  fiMmftu 
illa  congreffus  eft  .  Qtia:ficuin  hic  fuit,  num.^.,  Thomas Trimfan.  decif  x6.  lib.-L.  , 
^uidin  conceatiooc  cflet  agpaduoi,  Mfita  R.omanA  part.  i  ^j^ecent.  detif.p8ji,ft, 
«n  per  caoikm  Scmproniam  cfset  pMK  &  6.,  vbi,quod,  fi  allcgctur  ab  ipfii  mii* 
banda  pracccdcns  virginitas,&quomo-  licre,proccdatpracfumptiovirginitaCB» 
do»aa  ver6per  Caium  violatorcmncga^  iccu»>fiallc£^ur  a  tertio^quod  idenw* 
«oeiuldemy&quomodo?  h»hexemtemtb»t4SLemmui.pmt.t6Jee^^ 
Hoc  in  primis  aducrtcndura  cftex  ^j.nim.^,&  f.f& p^art.xj.  decif.iji. 
fuppofitione,quod  eadem  Scmpronia-.^    ftMN.14. ,  & SeM.,  vbi  confirmaturtfta 

diftinaio»vnqenB 


DIsQvtsiTto  XVII.  QuandofaBmina 
ooncft  inhonclla:  vitas,  &  diffa- 
maU|Vt  ftuprator/eu  violacor  tcncatur 


fueritpr|GedieatirdiflEunau,  vut 
pofschabcrclocum  prxfcntem  difficul- 
utem  quoad  effe&um  eximeadi  eundc 
Setnproaium  vioLMttcm  aboacrecaii» 
demdoundi;  cumetcnim  inpr^ccdcn- 
^ibMsdJftum  iiiert^^uod  vioktor  etiaa 


lefiec^riahocii 

tnorari  dcbcrcmus  .  Nihilominus  ad 
vberiorem  do<^trtaam ,  vbi  poiiec  ex  ali- 
qim  orcimftantia  cfte  aliqua  difficttiF 

US,&pracfumptioiIla  non  fufficcrct . 
B.cfpoodeo  ,  q^uod  ad  cttcaum  obli- 
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gandi  vioI.icorcm  ad  confcrcndam  do- 
tcffl  vioiataB  ia  dubta  luiiiccrec  ailcrtio 
iuraiannilierw  in  odtaoKldiiiqttent»» 
q\in"'i  ci  6i  t-iuorem  pn-efumptionis  naturx  f>t- 
tcchim     riimiiu  dedcliQ.  carn.  q.  147^  ntmi.  1  j5 .  > 
ebligui-  Hafcwrdus dc probat.conci.  i^ix.  nmm.x.  , 
di  ftuprA  Menochinsdciii  xfumpt.  lib.6.priefianpt.S^ 
^**"     «MK.i .,  Conctoi.wrb.fiiiprimreftl.j.  ».5., 
^i^eUc  ^  /^??-  potilfinininifiinBefiieiiiant  aJii» 
«flcrtio   sualiutcs,  puta  communis  rcputatio, 
mr.iCA^   qualitas  vit«B,&  morum  pucUxA  fimi^ 
miiud$.  lcs .  Ratio  ex  eo  deducitur,  quia  cum^ 
«crfemur  in  aftioiubus  diHicilis  proba- 
tfonis,  maxitDi  fubfccuta  violation&j 
ftupratori^,dccuiusobligationc  agitur, 
(cuin  ainpUui  pcr  inlpedlionem  pudcn* 
dorum  per  honeftas,  &  peritas  obftecri* 
ces  non  polli:  dignofci  pr.vccdcai.  tVac- 
tio  virginaiisciauitri^  iu  iuppiciQcatum 
probationum  non  Tidecur  iklcs  dene- 
ganda  iuram^nco  acccdcntc  potiili- 
jsuro  prxiuuiptiaaeiurut  pruc«i(lcm 
inina  lutamontum  eihibento . 


i.  xvia 

QgjtHnodo  in  cootioucdia  dedorationa 
fccutas^  vci  non  fecutce  resdirimcnda 
Hi  quoad  cifcAum  obligandi  , 
,    vclno!i  obligandi  pr.^-     .  • 
(cnium  (lupratorcm 
addotem^.. 

.fx.llpinaU  rcgnU  fxmim  ditentt  de  fiit- 
»9  vMttnt  om        *^ —  ■"  ■  - 


feorfnnitonprobarent  cfficncith  .  10." 
Vrobari  etiMpotefi fer  tefies  inbabtles ,  & 
'  fbigdmtfiiiutdoi^MberimnpdSmtt 

&  tjHomodo .  II. 
In  hts  plurimtm  deferettdum  efi  ludicis  ar- 

bitrio.  li. 
Quid  rcquiratwr  i 
leutum.  ij. 

&  ijuomoio  requiratmr 
^fnfiaaeclamauerit .  14. 
SmentiAofferens ,  ^md  f  fifnaritfamintu 
faUa  fragvaat  wm  fnifmmt  fervim 
xogaita, 
Hae  fenteniM  nijcitiir  .  \6. 

DIs(^isirioXVlli.  Fkno  orcaflip- 
rebat  Caia  fe  inuitam ,  &  rdue- 

rantcm  fuilTe  a  Scraprooio  ftuprauim,  j 
aduchus  <^ucm  a^cbat  vel  ad  uuptias,  Q^fm^ 
«kI  ad  contccntionem  debitK  dotii  6bi  bicabilis 
pcr  i'.i ra  :»  dc.  1  .de .idult.  Ilatuta:.  Ncga-  ej^ofitio 
oax  abioiutcScmpronius ,  Ql  vterque^ 
diAum  Sacramento  oonfirmauic  .  ,Re 
fub  iudicio  CQwlUcuta  agcbatur  quid 
iuris .  ■  '  ' 

,£x  generaliregula,qua  dicitur^uod 
afTcrcnii  incumbit  onusprobandi ,  non  2 

l.venus  ^'.deprobit.i.ailory  £x  gg^e- 
&l.fruflra  C.eod.tit.  l.  fin.  f.  de  rei  vevdt-  rali  rcgu 
eat.  l,qmacci^areCMe4ieHdo,VidtKasaS-  h.  otm 
rerendum,quodipfaC^iaieneaturftu-  '^^^^ 
pruni  probare,cademquc  nonprobanic  ^f^^ 
^tcnipruniusfic  abroiueodusapeiitis ,  co  * 
j|azun&attento,qttedlictttiprcrump-  ferentem 
tiopro  virginitatcprocadcmCaia  ftat,  lUiprum, 
itancgatiociuidcm  praefumpcionis  con-  illud  fio 
tra  eaodeB  virgimiatem  llare  videf-  hue. 
turpro  Scmpronioaccufato  de  ftupro,  » 
ybiaiiudezpreTse  noneuincaturi  Nec  . 
in  hoc  fufiicire  videtur  iingniMwarii^  .  lyt 
ciufdcm  Cais  aflcrcncis  fc  a  Scmpronio        ■  •'.  . 
f^iHdtu  admtttant  probatiouem  fer  inffccr    dcHoratam ,  licuti  luiHcit  lurameotum 
tkMmt  &  attefiationm  obRetnaim.  3. .  .eittrdem  afferentis  fc  elle  nrginem,  quia 

iuramcntum  eidcm  fuflfragacurin  ijs, 
q  u  .c  1  u  n  t  conformia  pcaifump  tioui  1  uris 
iu  ipfiiisfauoremyHonin  ijs»  quaspotiili 
aduerfantur  eidem  prsfumptioni  in_i 
eiuidcm  odium.  Histamcnnonobftan- 
tibus  fuppolito^quod  qusllio  alilirdt> 
rimi  no  po(IIt,niri  per  probationcs  vtn»- 
que  perinancntc  ia  fuo  di^,alteroaf' 
tirmante,  alteronegante,  &  vtroque  in- 
terponentc  £icramentum  qucritur  ,  ^3 
qualisprobatiofitinhocgencreefBcax,  Quinam 
vcl  ad  obligandum,  vcl  adabfi)luen-  •'>«lrair-  , 
<ium:>emproaiufflapctitis?  Mntpro- 


^oc-^eimrprobMiiiisiamMir  i  'Z>. 

bri^io  .4.         •  ,  ,  . 

Jnefficax  reputatmri^nribiumeiieit^^ 

fuiidmento  .  5. 
Viriiu.iiisintegntis  per  ipfosnon  conftjUt  iu 

carnca  membraaa .  6. 
^^umfiuprum  fit  dtfieiiis probatiem  admit- 
.  tMiitur  indicia  ex  fanguhu  repcrto  in  fu- 
.  hmula^  iu  leQojluprata,  ex  dilatatio- 

.ne  fftiumJjenfarHiuid^m,  &  iafim 
matione  .7. 

Mcdici  regdariter  tendunt  ad  extkfitmm* 
deUQiMUtra  fifcum  .  ibid., 

.Trebationisgemu  ex  ingreffu  inMenQ  fiomlHi 
tiUHoicitluin  jxminx,&  pcrmanctttUi.ik$' 
demaiiiiconcjtrrentibusmfUcifs.  8. 

^iagenera,  frohatimnm  fer  vebemmia^ 

i„a'/;.'.;.  <?. 

H0c  enumcrata  tidttia  ftmul  frobatit,  qua 


corpus  deli£li  in  virginibus  prob.iri  pcr  ^'ic'"^^ 


loncm. 


Gdmufuter  allertthc  Ifafpram  qttoad 

i  pc 

relauoncm  la^ffl  ab  oblictncibus  ao-  scittedii 
iM9isj4epenriideinfpQaioiie,&tadlu  tionem 
pudcndorum  aflcrentibuit  cum  iura-  obftetii* 
fflcato  dc  iiiarum  iudicio  ^isminaaw*^* 
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fiiifTc,  vcl  non  fuilJc  ftupratam  C«jz.  fici/vafijmulicbris,  quxpcr  viriaccef- 
4ef. 4. c.  6.  vbi  plura  pro  dcfenfionc  ftu-  fum  dilauntur  ;  iisc  autcm  diiautto 
pnnmPa^iHMiiis4eMiSjetvn.f.i47.i.   poceft  aliund^ proueoire ,  qaaid  i  viri 

probatio  prr  totum,  [uUms  Cinus  ^.fin.q.^.n.    congreflu  . 

j,fMjfcardusdcprobar^oaci.4io.n.io.Ta'      Non  negaucrim  tamcn, (}uod/:um..« 
tiMMs deprcfbatMAjtAM,\i>,jCmei9l,  rt^   ftupniin  fic  deiiAuai  difficilis  proback»' 
fol.cnmiii.  verb.  fluprum  refol.  i .,  &  vlte-    nis,  &  f.xciliscommiiTionis ,  nc  impuni-  7 
rius  docct,  quod  fuHiciunc  duz,vcl  tres   tum  rcmancac>  admicu  poilint  illx  pro-  Nonnul-' 
obAetriccs,  vel  pcriti ;  contra  illorum^   bationcs,  quaBpoffinchaoeri  iuxuqua-  U inditMi 
tnmcn  rcl.uioncm  admittuntur  alij  pc-   litAtcm  fjdi,  ncmpc  probabiIcs,&  co-  *diiiuttfi« 
riti,  vcipcruiorcs,quibusdcponcntibus   nicauralcs  arbitrio  ludicum,  &idco™[^**" 
oroaon  itupro  magis  creilacnr«cufflha-  reicftls  Medicorum  fubtiliutibus,  qut  ''^ 
bcantproiepraifumpUailiesiiaCttCie>&    fcmpertendunc  ad  csclufioncm  dehai  qnlt^^m, 
iuris .  contra  l:ifcum,in pra<flica  fatis polHt  di- 

Hoc  genus  pFOhationis  de  fiicili  nou  ci  coofiare  dc  corporc  dcliai  cx  fangui- 
admitcit  Sperellus  part.  z.  decif.  for.  Eccl.   ne  rcpcrto  in  iubucula  »  vcl  lcito  Itu- 
4     iecifi  j6.a  w«.8.allcgata  audtoriutc  D.  pratz ,  cx  dilacationepartium  ,fcuca-  f*^""*" 
{]ocg^  Ambrofi)  in  EpiHola  64.  ad  Siagriuin_«  runcularum  naturae,&  inflammacioncy 
tm  fto.  Veronenfcm  £piicopuin>  vbieuodem  &nmilibus  fignis  concurrentibus  arbi- 
IwiMi*  Siagrium obiorgateo»  quod  decreueric  trio  pcritorum  rclatis,  maztmi ,  fi  oon< 
''^."1-   in  ciufa  primx  inftantix  coram  codcm   currant  inditia  facti  cxccrior.i ,  dc  qui- 
yLu|P'  adjutae  contra  quandam  Sao^liino*  hxts^mltX.Vaidus zaecb.M.med.kg.q.^. 
nialem  acctiiatam  de  ftopio  infpeftio-  fer  Mvm, Farismitit  dedehS.eam.tj.  147. 
ncm  pudendorum  ciufdcm  pcr  obftc-   §.  probatio . 

Criccs ,  6c  iice  c  tbi  videacur  f^iaiis  ra-  Aliud  probatio  num  gcnus  fundatu 
tio  actenu  qualitace  Sanftimonialis ,  Invehemoicilfima  prasfumptione  habe- 

perrationcm  tamcn,quam  ibidcm  rcd-    tur  cx  ingrclfu  iuiicnisfcruidi  intrado- 
■  diCydarc  cuincicur  ,quod  idcm  S.  Do-  mum,  quinctam  tncracubicuJtini  eius         .  . 
'  Aor  n<m  approbec  illnd  probationum  fiemina:,decuiiisftuproagiiur)neinine 
genus,  quod  liabctur  per  obftetricum,    ibicxiftcntc,  &  permancncia  ciuTdcsn  .  ^^fj-,'^ 
&  pcritorum  attcilacioncm,qua;pudc-  jbi  per  congruum  ccmpuns  ipacium, 
da  ABpii"?  >  qu^fiipimoitur  violau«iii-  prout  litiaocctMmrtoUtt  emmnoiter  re-  feruidiin 
fiwieruoC  jaflerit  cmm,quod  huitifmo-  ceptus  in  l.  ^.nnm.i  .jf.de  furt.vbUinquit,  cubiculu 
diobfteCrieespoflintdc  racili  pretio  rc-    nquisdcprchcndaturindomoaiicuius,  /xminz,' 
diaiiyveiinicitic  crrare,  quf  ratioacque   vbi  pulchra  mulicr  cft ,  ccrie  facit  fic  ^P""^*- 
taqgic  obftetrices  ,  fiue  atteftaotes  pro  adulterium  manifeftum  FeUmu  in  cpra-  "^^j^ 
Moniali/iut  profiemina ftculari .         terfiAn. ti.eireameiimmieteflib.,m2xi-  cur)  «l/js 
Alia  racionchoc  probacioniim  gcnus    mc  acccdcncibus.il ijs  iiiditiis,dcquibus  indftijs* 
r      incHicax  arbicratur  Fontanella  depatt.  iotra.Scdhocecuimprobacioaiungeaus 
Inefficax  nHptxlaHf.'i.%l4^,^,fart.i.n.79.,to(\M\^_3   flon videcur aftioere in pnelenti  nypo- 
repita-    nulia  finc  figna  ccru  indicantia  virgi-    thefi,fccundum  quam  nonpnefumitur 
(ora piu-  niuccm  amuiam ,  fed  untum cuniccta-   ingrcllus,  &  pcrmancntia  in  codcm  cu- 
ribos  aw  lia^prout  eciam  docoitTmditt  iMcitias  biculo  de  confenfu  ciufdem  faBmiiHBy 
*w  »  Sc  ^,medjegjib.4.tit,i.  de  virginit.&flup.,    quafi,  quod  fucrit  ab  eadem  induftus  » 
Jj*2f?r  <^ '0iif.i4.,et 41  .per totJoni,i.,tarittacnu    &  rcccptus  potilfimum  , quod , fi fuiffec 
•smoM  ji(ieUejeam.f.i47J^.pr<ihatio,sJ^^milt    ibi  atccncaca,  &  noluilTec^dcbuiflctac- 
fiimm.idiiicrf  tracl.  ni  verboflnprum  nu.  z.    clamalle  ,  &  refiltentiam  fcciffc  lofeph 
verf.quod  sluprum ,  Ipccjaie  ctcnim  fun-    Afo/e  1«  addit.ad  ^iz.z.arolMecif.^tjn,x^ju 
damcnturo,cui  arbitracurinnict huillA  fim.,Buardittai Clarnm ffinprumn.11.^^ 
6     modt  obftctricum  acteftationesj  eft  fra-  n.^o.tRice.prox.var.refol.c.^pS.pertotnmp 
Virj;in  1-  ttio  cuiufdam  mcmbran;  carnee ,  quf  quod,cum  non  przftiterit,  non  cft  prsB- 
h  uue-    pcr  primum  cum  viro  congreflum  dici-  iumendum  efficacitirde  ftupro . 
gnus  no  cur  fcindi ,  quod  tamcn  fundamencuii^      Aliud  ^bacionuffl  genus  in  ordioe 
Ptt  iL  "^"  ii^bfiftcre  aflcrunt  plerique  media  ad  ftupratorcmcoofticuunt  ali;  in  indi-  ^ 
^L^^  ei  infiginoribusjcumdoccant  virgina-  tijs,&  conic<auris,puta  in  fama  vicinias,  Ali»gt^ 
nembra-      loiegricatcm  noa  coafiftere  io  ilia  amoce  prscedeoci ,  in  colioquijs,  com-  nera  pra' 
na/edin  came>  mmihwna^cum ck miJJe  mulic^  meratiooflnis,in£imiUariateeicdfiua,t»cionu 
compli.  ribus  vijcvnarepcriatur^qu^habeac  il-   coromoratiooefoliuscumfolainloco,&  pervehe-. 
tttiont^  iam  carncam  mcmbraoam,  vnde  aHe-  tcmporc  opportuoo»ioadauflk»eoo&i«  SjjJS^^ 

runt  virgineum  fignaculumcoofiftere ,  ccmporc,  vel  aliat dui^  in taStSbmiat- 
--^'    nonin  alKjua  carnis  parte  ,  fcd  in  qua-    pudicis,  in  literisaaiaiOriis,&alijsfimi- 
.damf}iiiM4 (jDaiplicaUQi;^ paitiumorir  M^ffardnidefnii^.cMcUj^j.f^^ 
'  Aaa  cmcL 
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eoncl.  1409.,  Menochiuideprxfumpt,  lib.^,    coniccflurarum  eflformarc  potcrit  pru- 
frxfumpt.^  I  .per  totnmi  Rota  Romanapart.    dens  indiciii  dc  crudclitate  ftupri  com- 
X.  dtuerf.  dccif.  9 1 95 .,  cJr  rrj».,  Baiardus    miiTi,  vcl  non  commilfl . 
adClarum^.fiuprumnu.')  .y&  feqq.yjarina-       Prsdiifta  omnia  procedere  poirunt 
ciitsdjieliStxarn.q.x^6.per  totum.  Conciol.    quoquo  modo  ad  probandumftuprum 
refol.  crim.verb.ftuprumrefol.^.pcr  totum .    quoad  fubftantiam,  fcd  ad  probandum 
Fatcor,  quod,  fi  liarc  omnia  fimul  con-    ipfum quoad  qualitatem  violcntia:  rcf- 
currcrcnt ,  vcl  (altem  plura  cx  iftis cflR-    pcftu  ftupratoris  alia  videntur  rcquiri;  Quid  re- 
10     caxinduccrcturpraefuroptio, nonfic,  fi    vnd^  bcne  notant  Ctf/Jm;/;x  for/.iy,  n.i,  quiratur 
H«c  in—  fingula  fcparatim,  nifiquoad  hoc;quod    &fcqq.  lib.i.,Baiardus  adClarumi.fluprH  ad  pro- 
*!^'^      clari  conftarct ,  quod  folus  cum fola  in    «.jd.,  Cardifialis  Tufcbus  litt.I.  concl.jio.t  bandum 
l«a.i  pro-  codem  lcdo,  nudus  cum  nuda ,  vel  vir    ^«^4/.  refol.  crim.  caf^^.  num.%6.  vt  ftu-  ""P""? 

cacirer  '  ^^?^^  faminara  fucrit  inucntus ,  quia_.  prumdicaturcum  violcntia  commiffum  "^"** 

quxdiiiN      folum  vidcretur  fufficicntcr  indu-  rcquiratur,vt  faAa  fucritviolcntiapcr- 

ix  non    ccre  pro  ftupro  per  textum  in  e.  literis  de  fonx  ,  &  incuflus  timor  in  animo ,  ncc 

probarct.  DrafHmpt.&  cprxterea de ff/?/&.Vidc,qU5  fufficit, quod  ianuc,  vcl  domui  fitadhi- 

lat^:  quoad  haec  habet  Rota  Romana part^  bita  violentia,  fi  poftc^  mulicr  volunta- 

%.iiuerf.decif.9\.fupra  allegata.  ri^  confcnfcrit,quia  bcn^  diccrcturftu- 

Aliud jprobationum  gcnus  affignanc  prator  pcr  vim  ingrcffus  in  domum^,, 

ali;  ad  cftcftu  probandi  dcflorationem ,  non  umen  per  vim  copulam  habuilfc . 
quxfecundum  fc  cft  difficilis  probaiio-       Vltcrius  quoad  prsfumptioncm  vio- 

nis,pcrteftesctiaminhabilcs,lialij  ha-  lentiae  rcquiritur,quod  f^mina  aggrcf- 

bileshabcrincqueant,  vclctiam  fingu-  fa  pcrftupratoremacclamaucrit,&ren-     -  ". 

larcs,ficoncurrantalia  adniinicula,  &  ftcntiamfcccrit,aliasnon  poffctdiciper 

coniefturas ,  ita  vt  non  opus  lit  i  I  los  dc-  vim  cognita,ficuti  ctiam  fi  diii  ucucrit,  14 

ponere  deconfummationea<aus,6£  rea-  &  querclam  diftulcrit ,  prout  doccnt    An  re- 

li  coniun£lionc ,  fcd  (ufficiat  dicere,re->  lofcph  Mole  in  additi  ad  Gixxarol. decif.^%,  quirAtur, 

vidiffcctiampcrrimulas  vnumpoft  .iliii  nHm.%^.yBaiardus  ad  lulium  Clarum  §.  ftu-  quod  ftt- 

a£tus  vcncrcos,  vcl  crcdcrc  fuilic  fccu-  prum  num.i  i.,&num.<^o.  Scd  hancqua-  "11"? op' 

tamcopulam  rcddcndo  rationcm^quia  litatcm  acclamationis^&rcfiftcnti^  non  ^i^^^^ 

vidcrintaftus  impudicos  intcr  cofdcm,  facili  approbantalij  tanquam  ncceffa-  jjp^ 

ofcula,  &£  fimilia,pcrm.incntiaminloco  riara  ad  infercndam  violentiara  ,  cum 

I  j     abdito  pcr  aliquod  tcmporis  fufiicientis  finc  illa  femina  poflit  dici  inuica  ;  po- 

Ouomo-      complcmentum  talis  adtus ,  vel  quia  tuit  cnim  rcticere  ob  mctum  mortis  fibi 

do  etiam  P°'^  traiftatus,  vel  nStus inhoncftos  f&-»  immincntis  a  ftupratorc,  vcl  quia  cxcla- 

probari    rcccpcrmt  in  loco  opportuno,  vcldcpo-  mando  non  potcrit  fibi  confulerc;  vndc 

poiTit  pcr  ncndodciadtationihuspoft  fa<ftum,ma-  vidcturpoffeftareviolentia  etiamfine_j 

teftesfin..  jjimc  ,  fide  hisoninibus  copulatiuc  de-  illa  exdamationc  . 
gtil.irci,  po("uerint,namlicctfinguJanon  vidcan-       Ad  infcrcndam  ncgationcm  violcn- 

bilcs  ^  "  turfurtkcrc,iun(fta  tamcnvchcmcntcm  ii^  confidcnnt  dd. lofeph Mote,  Baiardus  , 

inducuntprsfumptioncmdcltuproito-  an  fjmina  ex  illo  coitu  fada  fucritpr?- 

ta  Romana  in  vna RomananutlitJtis  matri-  gnans ;  fi  ctcnim  talis  fucrit  eftic^hl, nul- 

montf  ip./j««jr^  1646.  coram^irgueltcs  n.  lam  in  illocoitu  agnofcunc  violcntiam, 

%%,&  inaliaRomananultitatismatrimontj  quafi  quod  non  potucrit  concipcrc  ,  fi  ^ 

19.  lunij      1.  coramOttobonoapudTauia  non  confenfcrit  in  coirum .  Fundamen-  • 

Zacch.qq.medic.lcg.tom.%.decif.Sj.,&py.,  tum  talis  illationis  non  poteft  in  alio  ^"^j  Qiiod 

Rota  Rom.part.9.rcccttt.dectf.\6^.n.\%.,&  confiftcrc.nifi  in  eo,  quod  arbitrcntur  (ifinima 

feqq.&  p  »t.\o.  dcetf. \ 9. n, j ,  Monent  ca->  cam  malculum^quam  f^minam concur-  fada  ftic 

mcnplurimijintcrquos  jfjtnarff  rc /W.  rcrc ac^liuc ad gcncrationcm,&finc al-  rit  pr«- 

glof.\.^.q.%\.,Sjnchex,dc  matrimon.lib. lo;  tcriusconcurfu  hanc  nonpoffe  fubfiftc-  gnans  , 

difp.i%.,Maceratenfis var.refoi.  lib.j.  c.j.,  rc ;  quando  autem  fcmina  noa  confcn-  "on P'** 

Fontanclla  dc  paQ.nupt.clJiif.<^  glof.^.part.  fic,(cd  inuica  cognoicitur,  arbitrajitur  """^^" 


r  vim.» 


1 ;  nM.So.,  quod,  fi  teftes  dirc<St:  dcponc-  non  poHe  cfle  ipfius  concurfum  pcr  vc-  cogniw 

rcnt  dc copula  carnali ,  vel  ftupro,rcd-  ram  fcminiscommunicationcm,adc6q; 

dercnturiufpe6lidcfalfo,quiatcftifica-  infcrunt,  quod,  fi  ipfa  conccpcrit ,  6t 

12     rcnturdcrc,quatnon folct,  nccpoicft  pr^gnans fucritcffcAa ,concludaturdc 

In  his  <ilircil6  vidcri .  ciuldcm  concurfu ,  adcoquc  ctiam  de_> 

plurimii      Fatcor  in  hoc  probatiomim  genere_j>  confcnfu,  cum  inuita  non  poflitconcur- 

defcrcn-;  rcicntis omnibusprsmifiis  plurimum_,  rcrc,&femenfubminiftrarc.  Hfciilatio 

dum  cft  dcrercnduni  cffeludicum  arbitrio,  qui  iuxta  fcnicntiam  D.Thomg^aliorumq;  , 

ludtcis    ancnta  qualiutc  perfonarum,  &  pric-»  feniicntium  f^minas  non  concurrcre-> 

Arbitno .  j^^torum ,  &  firailiuin  inditionum  ,  &c  acliue,vixpotcft  habcrcfundanjcncunij 
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Harcfen- 


potifriinam  cum  re&rant  huiurmodi 
VD.  fcminas  ad  inftnr  Inpidis  frigc- 
rcciiccs ,  6c  (nintnic  coicum  jppcccntcs , 
<]uin  pocius  eidenreluAuitcs  concepif- 
lc.Scd nec  ctiam  videturpofle  habere 
vim  ia  rencciuia,quam  communitcr  (c- 
quuncur  DD.  a]i;A  prfcipui  Medict, 
quod  rcilicct  ctiam  fcmmc  concurrnnt 
a£liuc,quandoquidcm  adusgencracio- 
nis  ell  aftus  potencia:  vcgctatiuae,  qus 
naturalitcr  operatur  fuppnfitis  dchitis 
^  conditionibus  ctum  non  prsccdcncc^ 
•r  co^nirioae  iiNQlleaiiu  y  vnde  eciam  fe- 
•  minSBdormicntcs,  &:carna!itcr  cognit^ 
concepcrunc^quin  immo  lc^icur  ^mi- 

nas,  quae  fine  piasuia  cognitione  in  bal-    Sifamina  ieflcfM  reeviat  qiiUm  ex 

^  ncum  aqus  tcpcntis  ingrcfla:  funt ,  in       fa  ffonft,fed  imoliintjri.t ,  puta  ob  mor- 

2uo  malculi  prseui^  fcmcn  emilcrant ,  hmn  incwabUcm ,  »0»  pnHatitr  lure-t 
imenannxifliei&concepiiTcquodnon       iats.  17. 

alia  rationc  faclriim  intclligi  potelt,  nifi     Si  fponfa  dcfhrjta  rccedat  ex  cauft  iimr- 
quia  ad  acradtioncni ,  &  ingrelTum^       diendi^m  ReU^ioaem  ,  fgovfus  cxmtm 
leminis  marculini  intellfgatur  nntura..   ..  Aeneredotis.  18.  -  ' 
fomino:  cxcitata  fcnicn  pri)[M-ii:in  cnm-     Motittiwi  ftatus  fcrfcBioris  tribuit  qnidcnt 


tiwiemextm^fteedat .  ir.  .  •> 
EntimrAittur  vsri€  em^M  ,ex  fMiihis  fot^ 

recedere.  i  j. 
Si  f^mina  pef^d^orationem  recedat  ex  cau- 

fa  voluntaria ,  &  culpabili  fponfi ,  vel  ob 

formcationemyVelob  inceflum,non  amit- 
''  tit  ius  ad  dotem .  14. 
Ter  fornicattonem  fponfi  tonceffa  efl  lihc' 

ra  facultas  fponja  recedendi  a  fpoufa- 

libus .  15. 
SifiCmina  dcftorata  recedat  ex  caufavolun- 

taria  refpcSu  defiorantis  fjed  non  culpa- 
■  bili  y  puta  per  tngreffum  eii^Um  m  mU* 

gionetn,  vel  facros  ordines  fi^ceptos,  1 
'  -  amittit  ius  ad  dotem .  16. 


vunicalle,  cx  qua  cummunicacionc  ta. 
fta  eft  conccptio,  &  gcncratio 


f.  XIX.. 


Ms  tecedeudi  i  fpoufalibus  ,  non  autetn^ 
ud  ohligandum  Mtemm  ad  idfOd  (juod  non 
fe  obiigauit .  ip. 
Sifpmfadefiaratafafia  fitiu^oteHsobmar- 
'  bmidmatrimmumtimtemnr ^teh 
fus  eam  dotare  ,fed  aliquid  ceeifene  frv . 
damiM  vir^iaitatis  vioiat* .  10. 


AOjficontraftjsrponralibus  rponra,quaB    Si  fsmiua  defterata  fa&a  fuerit  impotetu 


'  ,'Conrencicns  fuerit  cogmta  a  fpoiifo,  • 
•r    fiDecaurA.rccedat  a  lixxnlali' 
btts  9  poflit  compeUcre 
Cpoafum  ad  dotcm 
iibtcrogandam . 

S  yM  M  ^  H  I  yM,j    .  . 

Expoiiiturfa0mninfuistermiius.  i. 
jKra  pro  fponfa  deflorata  ,  %. 
Sponja  cotijlitMta  efl  indetcriori  fiatu  fub 
priuextufuturi  matrimonij  .  j.  * 
Tefita  defloratione  fub  pratextu  matrimor 
nifjft  illud  nonfrquatur  ex  impedintento, 
-.  deftoratar  tcnctur  fecundum  aliqHos  ad 

dotem .  4' 
jEletlio  vel  ad  dotem,vAaitMgUatfyeSU» 

,addefioratam.  5.  ' 
SuitnmdeiureeUm  pimitmr  eoHfifeatiem 

ntedictatis  bonorum  .  6. 
^ebabiUus  in  bac  biypotbeji  deflorator  aots 

'  tenetnr  ad  dotem. .  7«  ' 
Soluimtur  ratiotics  oppofttx  .  8. 
DifparratiOftptaadomatrimoniumam  iai'^ 
twrex4mpedimeat09aeipuxio«eH  /nitar' 
ex  rccejfu  f.tmin£  fine  caufa  .  p. 
Jnboc  caju  eledio  aoa  llat  peaes  defiotatam 

&fiure ,  . 
^ana  ca^aHeuis  medietatishtmrm  ek 
.  JU^umefiabelita .  it. 


rcfpeQu  dcfloratttis,nonrcfp'  tlu  .tUorum, 
j  probabilias  defiarans  non  eximtur  ab  one' 

re  eam  dotaaii .  2,1.  . 
Sifamiaa  ftSa  fuerit  impoteasrefpeBud»'  ^ 
fhrantis  noa  jimpUdtdr ,  fed  ad  temput ,  . 
tenetur  ad  illud  tempus  expcHaref  nec  po- 
teft  dotcm  cxigere .  zx. 
Sifeatiaa  deflorataiaierit  fpoiifaUa  itifcifr, 
&  iamtis  feeeatibm,  &  ex  damnis  fibi 
immitteatibasabeifdem  recefierit,efi  com» 
penfanda  ittdammviolatiottit.  x^. 
Si  famina  defleeaHx  Hxedat  eb  ieepedimeeh 
tum  dirimens  noa  eeg^iitxm  tempere  fpon- 
falium,&defleratieiiis,annm^itiM$ 
ad  dotem .  24. 
Si  imped&mentina  fubfcquatur  ad  defloroH*' 

nem  ex  culpa  fponfx  ,  fpanfus  eximitur    ,  1 
iA  eaere  dotis ,  /i  ex  cuipa  fponfi,  aon^  ■ 
•    eximitmr,  i^. 

DIsQvisiTio  XIX.  Libero  omninb  .  . 
confenfa  contraxerunt  ad  inui- '  ' '  '. 
ccm  rponfalia  Titius,&Caia .  Eifdcm.^ 
conftan  tibus  nimius  adc6  inter  eoidem  j 
•amor,&familiaricaspercrebuit,vtcon-  {^pferrur 
fcnticntcsfe  carnalitcr  commircucrint .  ft.Ttx,$co- 
NoovrgeoGe  adhuc  tempore  concra-  aooeriis. 

tnacrtmooialis ,  vel  miie  etiam  eo 
vrgence  finc  vlla  pcnicus  caufa  cadcm_. 
Caia  recufauic  adimplere  ipopialia^nec 


TiStiiidSiatiendmfitfpfamiaa  poft  deflatOf    vnquam  adigipocuitadniatciaiQiunin> 


J 


I  • 


t: 

•  •■. 
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quK  tamcn  rationcwpulac  cxigebac  a  plemcntumillorumfponfaliumpcrma- 
Titio  congruc  dotari .  Prajfto  crat  ad  trimonium ,  non  autcm ,  quod  fi  nolit 
complcmentum  fponfalium  ,  &  matri*  matrimonio  confentircnonhabeatCaia 
monijTitius ,  fcd  ad  dotcm  confcrcnda  ius  addotcm  ,adquam  vidctur  fe  obli- 
Caia:  rcccdenti  afponfalibu&obfiftcbat.  gaftcTitius  ficdifpoQcacciurcpcriliam 
Quaeficum  fuic quid  iuris ?  dcfloracionem  . 

Fundamenta  praicipua  adionisCaiac       Quarto,  quia  ftuprum  finc  vl  com- 
a£lrici$addotcm  haec  crant;  primoquia    miilum  dciureciuili  in  pcrfona  honeftay 
^      dcnegari  non  poceft,  quin  per  illam  de-    auc  in  dignitate  pcftta  punitur  confifca- 
lura  pro  fiorationcm  Caia  conftituca  fic  in  dccc-    tionc  mcdieutis  bonorum  fimul  cumLj  g 
^f^Q       riori  natu,&conditione,  rationccuius    rclcgationcadarbitriumludicisf  <(pw  5ju-nj_ 
vix  inucnirc  potcric  virum  ^qualis con-    lex  lulia  Jn(iit.  de  fubltc.  iud.^Mermhius  de  iurta.' 
dicionis,  cui  nubac,&quidcm  nonfim-    arbitrar.caf.%BS.n,ii.yJuliKS^Larits§.flH-  uilipuni- 
^      plicitcr  liberi; ,  fcd  fub  praeccxcu  fucuri    prum  mm.^. ,  Viulm  Chrifi.  decif.ipj.nu.  tusconfif 
Conftirn-  » '•'^^       non  confcnfiffct ,    ^'f.vol.^.^arinaciMs  de  deli£l. cam. J.147.  cationo 

Mcft  inZ  ci^S^  *  quod,quantumuiscadem    num.6.,Cabal.  ca/.pS.numj.., &cajuioo.  ^^l^'*  ' 

dcteriori  Caia  rccclTcrit  ab  cUdcra  fponfalibus ,  7m.x^.,Cftaz.dcconfifcat.concl.i^.ampl.^^^'^^ 
ftacu  fub  non  tencaturTitius  deflorator  cidcnT_.    ii,,  Conctol.vcrb.fluprumrefol.^. ,  vhi 
prxtextu  confcrre  coagruam  dotcm ,  ncc  confcn-    ctiam  ftantc  confcnfu  ftuprat^  Mattbeus 
m.itrimo       prarftitus  a  Caia  ad  illum  coitum,,    Unx,.  controu.^  i.n.^.& feqq.  crgoa  for- 
potcftfuff^ragari  cidemTicio  ,  quando-    tiori  puniendum  crit  p<ena  dotis .  His 
quidem  illc  confcnfus  fuit  ex  caufa-> ,    camcix  minimc  obftantibus. 
quaccdantcius  videtur  vigcrcincadem       RclpondcoprobabiliusefTc  incahy-  _ 
Caiaadcxigenduinid,qu«i  iuraeidcm    pothefiTitiumnontcncriiadaliquani»  p  ^,. 
decernunc.  psenam,ncq;addotemCai«confticucn- 

Sccund6,quia,GTitiusfub  fpc  futuri   dam  .  Itacxprcfs^  ^a!>W^«i/>j/«»»J»<i  <//- j^^c 
matrimoni;  deflorauerii  Caiam,&  intcr    uerf.tra£i.in  verbafluorum  num.-j.verfquod  pothea 

4  coidcm  fequ  i  non  poflct  macrimonium,   fecutls fponfalibus ,  vbi  ailcric ,  quod  ipfo  dcflora— 
Si  m.irri-  ^cacrccur  Titius  eandcm  docarc,  quan-    proponcntc  contra  votum  Auditoris  to'  no« 
monmm  tumuis  illa  confcnferit  illi  adui ,  quan-    bandaruraicafucritrefolutumpcr  Ma- 
nofeqiu-  doquidcm  ilU  non  fimjiliciccr  confcn-    giiliituai  DD.OBofubdiep.Martij  i6y$.'^ 

tur  ob  im  fit^  fcj  fub  caufa, crgo  n  inicis  fponfali-  Florentix,  &  approbacum  dc  morc  a  Se- 
pedimcn'       idcm 'i  icius  carnalitcr  cogaoucric    rcniitimoMagnoDuce,-y*  »»  f*///4nrg*" 

candemCaiam,6i.dcindcillanolicma-    tiorumfub  num.  i^^z. 
rition':.."  trimonio  acquicfccre ,  tencbitur  adhuc       Ratio  ex  eo deduci  potcft,quia  ceffat 
flupr.itor  illc  cidcm  dotem  confcrrc,quandoqui-    obligatio  dotandi  in  vtroque  foro  ,  fi 
fcneriir     dcm  in  ordinc  ad  onus  ciurdcin  Titij  puellalibcriconfenfitftupratoriabfque 
•1'ltlotem  parum  rcfcrrc  potcft,quod  illudmatfi-    aliquo  dolo,vel  dcccptione  Ba/ar</.T«rrfr, 
moniuni  noa  icquatur,vel  cx  impotcn-    ftuprum  n.z9.,Farinac.dedcliQxarn.q.i4J. 
tia,  vcl  cx  caufa  ciuldcmC^ia:  i  onus    §.dosn.iip.,& feqq.,  ./Izorius inflit.mor, 
cniin  illud  oritur  cx  dcflorationc  fub    part.^.  lib.^.  q.p.,  Taulus  Chrijiinus  decif, 
motiuo  illius  inatrimonij ,  quod  aequt:  ix9.n.xp.vol.).,Cibalin.dev7iiuerf.negot. 
viget,fiuc  cx  caufa  dilToluantur  fponfa-    tom.i.lib.6.c.y.  art.x.n.T;.,  ncc  incongrua 
lia^fiue  finecaufa.  rationehzcdecernuntur,quandoquid£ 
Tcrcio,  quia  pofita  dcfloratione  ele-    eidcm  fasmins  nullainfertur  iniuria  ob 
&io  potius  llac  pcncs  fojminam  deflora-    vulgatam  regulam,quod  fcienti,& con- 

5  tam  ,  quam  pcncs  mafculum  dcfloran-    fcniicnci  non  infcratur  iniuriaj  nec  ia.« 
£le£tio  tem  in  ordine  vcl  ad  nuptias,  vel  addo-    tali  ftupratorc  confidcraripoteft  dolus, 

velad  do  ccffl«  erg6  recedeado  a  iponfalibus,  po-  ncc  dcccptio;cum  ipfcfimplicitcr,&ab-  petier fe' 
tc,  vel  .nd  ceritcligere  dotcm,6cadipfamobligarc  foluce  confcnferic  in  fbonialia ,  nec  fub  minafibi 
nupti-i^  dcflorancem;  neque dicas,quodracio-  fpcciccarumdccepicCaiam,cum,quan-  impitt*— 
«5dkflo-  fponfaliuin  initorura  iam  fc  obliga-  tum  cft  in  fc,intendat  in  illis  pcrfeucra-  re  ,quod 
rat.im .    "^^'^     nuptias,ade6quc  non  amphus    re,  nec  per  ipfum  ftat ,  quin  pcrficiatur 

fit  libera  ad  cligendam  dotcm ;  Contra  matrimonium;  vnd^Caiadebct  fibi  im-  j^Tma- 
cnim  impugnabcris,  quia  cx  co,  quod  putare,quod  fine  caufa  rccedat  abillis  tjin,onio 
inicrit  ancccedentcr  iponfalia,  &  dc-  Iponfalibus .  Confirmari  poceft  cxijs, 
pendcnter  abeifdcm  fucriidcflorata_j,  qujcinprjcedcntibusdiftafunCjncmpi, 
nou  fi:quicur,quod  macrjrooniura  ele-  quod,fi  quispromiflbprcciovirginicati» 
gerit  irreuocabiliccr  ,  iiccquod  fucric  virgincmconfentientcmdeflorauerit,& 
violata  fub  illorum prxtcxtu, fcu  futu-  paratus  fit  prctium  conuentum  perfol- 
ri  luatrimonij ,  vndc  recedcndo  ab  eif-  ucrc,non  poteft  eadcm  facmina  dcflora- 
dcmpotcftquicLem  Tttiusagcrcadcom*  ta  rcicdo  iUo  pretio  agcrc  ad  dotcm  vt 
v-;.^..  practcr 
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pfanrihipnBcittitas  DIX  expre(scru(li-'  Jflkn»  teneatur  ftupracor  eadcm  dotein 

ncnt  Farinacm,  Baijr<ins,^zoriMs,Tauliis  confcrrc  ?  Ex multifylici caufa  potcft  cflc     j  2 

i^hrifiiHHs^Cibalinus  mox  citati ,  fcd  dum-  talis  rcceflus ;  primb  cx  caufa  culpabili  Qp^;^  ftn 

MxatpotcftaAioncmintentare  ffl  Qcd»*  fpond,  quatenuspoftiniafpoaraliafor-  tiemhim 

ne  ad  prctium  promiflum ,  &  conucn*  nicacionem  cum  alia  faemina  comifcrit,  (ic,nfz. 

tum,  crgb  ctiam^  &  quis  coaueato ,  fcu  vcl  ioceftum  cum  coafaaguiaca  fponf^; 

yjnmiflft  trtHriilMiiiii^ vifgittem defliora-  fecalid6eicaaraqttideflie«partefponn 

^cric,noapQCcritcod5matrimonioreie-  volunrjn.i/cd  nonculpabili,  quatenus  JJg^^^ 

teageceadooafccitcioaemdocii.  vocumcailicacis^  Rciigioaiscmifcrit, 

Ad  ratkMl^qwB  ex  aduerib  afloe-  Td  forc^ edam  iogreflasfoeric Reiigio-  cedat « 

•  hantur,  nunc  refpondendum  c(i,&  qui-  ncm,vcl  facros  ordincs  fufccperit;  tcrtio 

dcm  adpriinam diccndumcft^uod;licct  ex  caufa  ciufdcm  rpoafij  Ced  omiiin6 in- 

Caia  per  HlamdeAorationeni  conftiCUCL  uoluncaria ,  q  uacenus  rubfequcntcr,vel 

II  cft  in  fit  in  detcriori  ftatu,  &  conditiooe ,  ra-  ex  morbo,vel  aliquo  inopinato  acddete 

'^^^.  tionc  cuius  de  fadli  inuenirc noa poflct  fuerit  rcddicus  impoteos  ad  generatio* 

Mnm*  virumaBquaicm,cuinubat,iiocnoaim-  nem,  vcl  lcpra  incurabili  infe£lus;  quar- 

putandum  fitcidem  Ticio,cum  violen-  t6  ex  partc  ciufdem  CponCx  ,  quatcnus, 

ncr  vim  non  intulcrit ,  fed  confcnticnte  Religioneqii  ingrcdi  flacueric ,  &  in  ca- 

eidcmCaia,cuinullampropterea incu-  dcmproficeri,  vel  quaccousfuericmor- 


lic  ioiuriam,  &  paratus  e(t  itare  promif-   bo  incurabili aAAatVelinepu  ad gc 


ne- 


S»t  a  quibusjli  finc  ciixd  recedac  Caiai  rationcm,  vel  quatenus  incrit  fponfalia  j./ruiT  ' 
debcc  fibi  impuiarc .  infcijs,<^)c'  muitis  parcncibu$,fi  indc^ra-  v.iria:c«i 

Adfecundam,pra:cerquamquodnoa  uia  damna  dineantur  racionabtlit&rj  favnqui' 

ita  vcrumcftafumptum,  vt  fupponitur»  quint6ex  partc  vtriufqucqujtcnus  in-  buspowft 

quo  dicitur,  quod ,  li  quii  deriioraucrit.  tcr  eofdcm interucnerit  impcdimcntum  rweda«. 

9     neminam  fub  fpc  fiituri  matrimoiuj»  aliquod  derimcns,  fcd  occulcuni.  pfo 

JDifpar  quodintcr  ipfos  rtarc  non  potcft,  ccnea^  tcmporc  cclcbrationis  fponfalium  ,  co- 

fitio  ,    tur  ipfam  fxmmam  dcfloraum  doure,  gnitum  poftea  fublcqucnccr,  fic  ex  ali;s 

qu.nndo      i^j^^^  videbimus ,  adHucdifpareft  ra-  limilibus  caufis ,  de  quibus  lati  tom.  f . 

monium  '"^^jI"'^    ^^^"  affumpti  culpa  imputari  fuh  tit  f  ontr.iBus  Xiy.defponfalibusfecun- 

non  ini-  poceft  dcfloratori,  quod  lub  iUa  ipc  fae-  do  fcr  omncsfcrt prMOtiones  ,  &  difquift- 

tor        minam  il lam  violauerit cognofcens  inter  tiows , 

iinpedi-  ipfosnopolfcadimplcri  promilTa  ficquc       Si  fxmina  dcflorata  fub  fpc  futuri 

°umm  .  ineoconfidcraripoceftdcccpuoimcafa  niacrimonijpoftiaita  (ponialiarcccdac  14 

acquan-  j^xxtROi  confequenciae  nulla  culpa ,  nec  i^ekdemfpoofiUilMiiescaufa  volanca*  s,- 

initw^ex  '^^'^P^''^  pQ'c^confiderariinTitio,cum  ria,  &  culpabili  fponfi  ,  quaccnus  fcili-  na  poft 

nceStx    ip^<^  omnmo  libere  promiferic,&  pra:fto  cct  poftcadem  fpQnlalia>  &dcdoraciO'  deflora— 

vxoris    uc  adimplere  promifla,  adeQq;&c.  Sed,  nempraBccxttteorfidemfornicacutfue-  ^^ot^em^ 

finecm-  quiaaffumptumillud  fecundum  vaiias  riccumaliafacmina ,  vcl  inccftumcom-  f***"** 

confidcracioncs ,  fccundum  quas  ootcft  mifcric cumcoxifanguinea  Iponfae,  non  ^1»«^ 

acdpi,varias  pact  potcft  difficulcaces»  amittitrationcilliusrecdruseademfaB-  mculM 

idcbinfralat^examinabicur.  minaiusadconfequendamdotcm  afuo  bili  fpoi 

Ad  tcrcum  diceodum  eft ,  quod  dc^  fpoafo  ddloraacc .  lo  iunc  opinioocm  non  .inuc 

IQ    ftio  non  ftec  pQncs  ftupraum ,  quando  tn  forcioribus  terminis  oonfentire  vide-  ^jt^ 

In  boc  fubfincpr«ciscnuptiarumconfcnfitdc-  tur.Axoriusin(lit.mor.part.j.lib.j.cap.^,  «otem. 

caia  cie.  floracioai;  tunceceaim  noo potdl aEcre,  verf/ed quid  fi  corrt^. fdum afleriCjquod, 

ftto  non  niiiadodleeutjooempromim> ciii«fiipla  fioorruptor padbBvqualisoonditioakib 

ftatp*—  nolicannucrc,debcc  fibiimputarc,quod  cuifucurummatrimoniumpromifit,re- 

n^de.  fclubilUipraBtextudefioraripermiierit.  peUatur  aooniu^,abcadcm  pueUa, 

^""^''''^    Ad  qaartam  dicendum  eifshaiufoio-  vd  abdasparoitiiMiB  adlioc  obiigetur 

di  paenas dciure ciuili  impofius  vbiquc  ad  fuflicientem dotem confcrendam.. , 

£ercterrarudecoafccudiaceftcabQiius,  quiaarbicracurlibcrtuneflcpucliaEcor^ 

vtexprcfe^  didt  Pflwr.fa  c.  i.itaUb.f  &  ruptae,  velouberecorrumpenci ,  vd  ab 

gg^^jf  teftatur  FontanelU  dc  paSis  nuptialijnu  co  idoneam,  dc  fuflicieatem  doccm  exi- 

tiooisbo  fW^^  sW  ^  p''''^.!.  vtidccx  illis  gere,quodumea  aosooo  probauimiM;  peflora. 

norunu  uon  potclt  inferri  paeoa  doutioais ,  oifi  qttid  iam diccrcc  ia  cafu,  quo  oon teme-  ^q. 
ob  (lu-  iaccruenicacibusqtiaiitactbus,quas  de^  fibiexbibiu  iufta cauiaperfiu-  pemuira 

iure  caaoaiQQ  requiruntor  ad lUtas  tii^  piaiorem  cx  illa  fubfecuu  fornicatbne  eft iid> ea 

"""^  •  curfum .  leoederet  ?  Racio  huius  noftraB  rdblu-  deteoo- 

&Uiordifficaltaseft,an>fi  fxmina^  cionisexcodcducicur,quiafiladdk>ra-  ^/'"?f  ' 

fioc*upoftiniufpon<^lia,&dcflora-  tiopofita  cft  fubfpcfuturi nutriroonij,  «-l"*"» 

recedac  cx  caui^  a  di&is  fpoiifa-  ucc  alitcr  coafcniillct  ^BOun^ »  quae  fi< 

'  cttd 
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cuticonfcnfit  fponfalibus  fubtacitaco-  de  cft,  acfi  ab^  ipfo  habcrct  rcceffum^, 

<licioiica4i0)^picad& ,  fi icilicct  fponfus  namikuuqui caufam damni  dac,dam- 

r«  <iaiBtttt  0dem  (tbt  datani  non  deliquerit»  num  dedifle  vidccuryita  qui'cSioiam  dac ' 

itaconfcnrillc  ccnfcnda  c(l  illi  dcnora-  rcccdcndi,pcrilidiefty8C>fidalenCqrit 

tioni  rubeademcoadiiioaej  ficoncra^  lecdium,  '  ' 

fidcmdatamdealcerinon/e>cotnmifcC-    i  Sl  fiBmina  deflonta  fiib  fpe  fatart 

do  non  dcliqucrit,  crgo  ,cum  illc  deli-  nutrimonij  initis fponralibus  rcccdatcx 

qucrit  fornicando,  vct  inccftumcuni_.  caufa  voluntaria  rcfpc^^u  deflorantis ,  , 

...  confanguinca  fponfx  coinmittcndo, li-  rednonculpabili,quaten6s  polldeflo-'  *^ 

beracritcademfponfareccdcndiabeir-  rationcm  ingreffus  fucrit  Religioncm,  Si  ^ohia^ 

dcm  rponfalibus  caufa  quidcm  daia  ab  vcl  facros  ordincs  fufcepcrit ,  potcft  ab  ^^^[^^[^^" 

codcm fponfo ,  &  cum  damnura  viola-  eodcm  iuftc, & lcgiumc dotcm  cxigerc.  ^^^^  ^^. 

tionis pafsa  fuerit  fub  illo  prxtextu  fu-  Iia  in feri fimilibns cermiais  Hemriqitez,  luntaria 

turimatrimonij,  vtcndo  iurc  fuo  pcr  il-  lih.ii.de  matrim.  c.i  j.  n/i.j.  in  comment.  fpddjed 

lum  rccclbum  ,  poccrit  damnum  viola-  litt,K.,Manucl  pnm.^tom.Jummj:  m  fccm-  non  cul- 

tionisiuftecxigcrc  inotatore;  Ncqiie'  da  cdit.c.i^$.  m.iu,Saiiebez.  lib.  \.dc^  V  '^^^li 

obcircpotcil ,  fi  .ilicratur,  quod,  cuni_,  fj/onfaltb.  t/.;/p.  44.        ,  Rcginddus  Ub.^.  ^^1^^^ 

adiiac  iponla  vioiata  lib:ra  lic  adcon-  n.x^^.tKodnqttcxc.-Lij^').  nu.i  \.  dumdi-  nnnair^iy 

trahcndum  matrimonium,cum  per fiQC-  cunc  non  poflelicitc  ingredi  Rcligionc,  (je  nsad 

nicationcin  ipoiifi  cidcm  nun fic  adcmp-  ncc  facros  ordines (u ilipcrc, & fi ingrcf-  doccm* 

tahoertasadnuptias , nccimpolitunx^  fusfueritcxigcntcdcfloracatcnericgce- 

onus  refilicndi ,  videatur  ex  libcrtate-^  di  j  £x  «juibus  fic  argumentor .  Exigeo- 

reccdcrc  ,adci)que  cidcin  noa  inelle  ius  tc  fponfa  dcflorata  Ibb  prxtcxtu  fpon- 

adexigcndam  doccmj  Non,mquani^j  laiium  non  obftantc  ingrctlu  m  Kcii«f 

obelte  poceft ,  q uia  quancumuis  eidcm  gionevr  lenetur  deflorator  illam  duoof > 

per  illam fponfi  fornicationem non  adi-  rc, prout  confcntiunt  pr.xciiati DD.,cr- 

matur  libcrtos  ad  contrahcndas  nujp-  g6mucacocoafilio,&aolcnudeflorata 

tias,plcnatamcn,&  iuft.iconccditurn-  nupcias  cumeodemingreflb»tenebitar  ' 

cu.wi.  rcccdciuli,  ivc:u\->  li:  j.u  lu.icftu,  illc  il!a  fic  cxigcnce  congruam  dotcm_,  p^ationes 

&  itcitum  rcccUum  tolUtur  ius  ,  quod  crogare.  Ck>Qicqucacia  probatur ,  tum  pio  bac 

acqmfiait  cx  dcfioracione  Aib  i llo  prte-  quia  quantumellex Jeiue  ingMfliis  icr  lifoliitiq 

textu  fccuM ,  c.ctoroqui  non  cHct  con-  nuntiauit  fponfalibus,  crg6&  foEmina  n*» 

cclla  iaculu:>  1  cccdeudi liberc,fcd dum-  potell illi  rcnuntiacioni  acquicfccrc  . 

taxat  cum  graui  danmoeiurdemrece-  vellcdamnidefloniticmiscompenrati»*  <  ■  t 

dcntis,&:  iprcfponfusfi^rnicariuscx  pro-  ncra  pcr  congruc  dotis  crog.iuoncm_, ;      •  ' 

pria  iniqututccommodum  rcpoicarct,  cum  quia  quantumuis  ingreilus  m  Re-      .* ' 

quiaeximerecuraboaerc  rpoufaliunu.*  ligionempoft  inita  rponfaliaf  &dc{k>-  ' 

jaicorum,  iiecccnerccur  ad  oncra,  qux  r.iiioiv.ni  iponfx  non  cximaturaboblt- 

'ex  dcfioratioac coaicquuntur .  Confir-  gatiouc vcrl'u&candcui.ipoatam  pcrma-   

maripotcitexeo,quodfbrnicanspcrini-  nenteminraBCulo,eximjturumcnfpon- 

quamadtioiicm  dcuucauiainrciluiab  fa  ab  obligationc  vcrfus  ipfum  ingrcisu 

idis  ipoaialit}Ub,cri;u  debcciibi  ituputa*  pcr  ca,quae  doccnc  ^egmMdus  Ub.^i.n.. 

L-cq^odcidemnnputeuturoncra,  qus  x^^i.,IiartholomeHsdeLcdefmadi4b.i}.c<t- 

iWlbirni*  conlcquunturadilium  rcccifum  racio-  fupr.,  Mauitel.pr.  tom.fmimue  mx.editm 

cationem  nsdetloracioaisprxhabiix .  Confirma-  c.Xi^^.n.i.,ycgaUb.).fumm:ecaf.^ij.oh  ,. 

fponfi  co"  ti  potcft  fccundo ,  quia ,  &  ipfc  fponius  aoiabilem  moralcm  mutatioac  lUcus , 

i^tisfponialibus,  acfaaafponfieintui-  6crerum,quaafticituringrcdieas>prap-  . 

Jl^f^j^l,'^  tu  corundcin  dorioratione  rcccdcrctab  tcr  quam  Iponfa  in  Ikculo  pcrmanens 

bcrerece'  <;tfdun  cadcm  iponfa  nou  dili>cnticncc  poccll  nollcilarc  concra^tui,  nciiatco-  - 

dcndi  .i   paacccompelliadc6gruam<locemcro-  niuxReligiofi  emonafterioegredknijs» 

fponlali-  gandam  rarione  dcfiorationis,crgo  ctia  quod  dedccusaJiquodillgieriCj&igno*.  17 

ww.       poccriccompcliiadcandemcrogandam  mmiam.  Sirece- 
qttandolcguimain,&iuftamcaufamL.       Sifemina  deflorata  fub  fpe  filturi  <i-^^ 

prxbuit  rcccilui  fponfa:  pcr  il!am  a<ftio-  raatrimonij  initis  fponfalibus  recedat  'P** 

.  .  ncmtbrnicariam.  Confcqucntuproba-  cx  caulalponC,fcdinuoluntaria,puu  ^^^tu^ 

,  tur^ia  inordinc  adcftcdkumdotacjo-  exinorboincurabili,|]uorcddaturim' fj^p„(a^- 

,  •  nis  xquiu.ilcrc  poteft  hoc,quodeft  iniu-  potcns  ad  matriroonij  aclus,  vcl  excau-  mor- 

*-         Uircccdere,acdare  iulUmcaulam  re-  ia  coofimili.probat»iliusctiam  crt,quod  buminca 

'  >•*  •  «idkaKliifa^iaiuAam,  &  iiiicium  adkio-  non  priuetur  iurc  cxigcndra  ftupratore  rabileny 

*        mmjpermd^ctcnimcftfpontirccedcre  a^ngruara  dotem  ,  Ratio  cx  co  dcduci  no,a"|^ 

'afilpoacc  dacccauiamrcccdendi,6cqui  i>ou:il^uia,AOnpoteftdcnccari,quia^ 

iSSm^^^»  l»mnw\i,fttttti.  Kmmmm\  fAieiUatepiiatrimo.. 


^  kju,^  jd  by  Googl 


f 


DeDoteI.Dir<).I.§.XlX.  jyf 

ni j  promiin  non  fuertc  conftituta  ratio,  fit  praBiudicialis  (lupratori ,  led  dumta- 

nc  illiusdcflorationis  in  deteriori  ftatu,  xat  ipfi  facmine  ftupratae,&  fic  rcccdcn-     .  • 

(Sccoiidicioncjraiionccuius  nonpoterit  doarponralibusobillumiincmvidecur 

£icili  inucnire  virum  aqualis  oonditio-  rccedcreex  iufta  cau(a  fibi  competente» 

niSiCui  nubat,crg6  non  cft,cur  non  te-  adcoquc  non  priuari  iure  ob  illum  re- 

neacur  dcflorator  congruani  dotem_,  ccffum  confcqucndi  congruamdoteni., 

o(Killiciierc,cumqu.\  poditcon  M     im-  iftupracore.Exaliocapitccumrcccdat 

bcrc;  ncc  obrt.it,  ii  dicatwr.quod  temi-  cx  caufa  omnin6  rcfpeftu  ipfius  libcra, 

na  confenrcric  iili  dctiorationi,  liccc  fub  &  mancus  praefto  fic  ad  adimplcnda_* 

prKtexttt  futuri  matriniontj>quod  pro*  promifla  >  non  videtur  hic  grauandus 

ptcrca  fi  non  fcquacur,  hoc  non  proue-  onere  folutionis  dotis .  Quid  igitur  in_, 

niac  cx  cuipa  eiurdcm  defloracoris ,  fed  Jiac  concroucrfia  concludcndum  ?  Pro-     I S 

ex  infiHtttnki ,  ka  cafu  fbrtuito  praster  babilius  (entio,  defloiratorem  in  hac  hy-  St  (ponf« 

ipfius  intcntioncm,quod  proindc  non_.  pothcfi  cxlmi  aboncrcdotispraiftanda:.  deffcr.iti 

eft  ipfi  impucabile  ad  p«nam ,  ik  licuci  Kacioacm  ex co dcduco ,  qua  poceftas>  »ced.ic 

et  prcdidis  >fi  ipfa  fkmina  deflorata.*  qu«  conoeditur  fponf»  impliciti  imbi-  5^ 

rcccdcrct  a  rponfalibus  fine  caufa ,  non  bitainipfocontraAu  (ponfaliu  eligcndi  J[if5j7 


poifet  a  (tupratore  dotem  congruam_,  ftacum  perfe6lioremRelieionisnonap-  ReUgio. 

cxigete,  ita  necvidetur  pofk  cxigcrc,  ft  ponitonus  aliquod  fpon(o  fupraid ,  ad  nem  ext. 

rccedat  cx  caufa  inuolunuria>&omni-  quodfc  obligauic  in  ilIocontradu,&  in  mttur 

n6farcuiUj&inopinata,cum  hxc  non  dcfloratione,qu«eft£i£Urcftri^iu^ad  (jponCus 

polfitfpon(b  impuuri;  Non obftat,in-  onus matrimonijcontrahcndi,crg6eo-  - 

qua,quia,quamuis  illa  caufa fit  inopi-  dcm  fponfo  parato  ad  nuptias  contra- 

nau>  &  inculpabilis  rcfpeftu  defloraco^  hcndas  nd  potcric  ad  quid  aliud  graua- 

ris,  non  fiiit  umen  inculpabi!is,&  tncx-  ri;  Ncq;dicas,  quod  ncc  ctiam  ad  aliud 

ocigiuu  defloratio ,  cx  qua  confurgic  fponfus  fc  obligauit,quam  ad  nuptias, 

ius  in  eadem  dcflorau  vci  ad  nuptias ,  quandoconcra^is  fponfalibus  virgincm 

vel  ad  doutionem > vnde ,  cum  nupcia:  (ponfam  dcflorauic ,  &  poftca  ipfc  fpon- 

eltc  non  po(Iint,masini& vrgcc  iusdoca-  lus  impotens iaftus  eft  cx  morbo  incu- 

cionis,acc  nonnifi  cum  rali  refpc^lu  in-  rabiii ,  &  camcn  ipfc  fponfus  ftc  £a£lus 

cclligi  poccft,  quod  fxmina  confcnfcric  impotens  per  mox  di^  non  eximitur 

Uli  deflOrationi ,  vt  fcilicct  ducatur  io  ab  onerc  candcmfponfiMl  dcfioratam-* 

Oonsdo*  vxorem  fi  potcft,vel  fi  fubfit  ratio non_,  dotandi,  crgo  etiam  in  pracfenti  hypo- 

MMfi  no  duccndi,vt  congruc  dotctur,&onusil-  chca,quantumuis  adaliudnon  fcobii. 

Tr^^mfor                '^"  imputctur  infortuniOA  gaueric,cencbicur  umendocaiejcontra 

tiinu"fcd  "'^'^  ^'^'"^'  inopinato,fcddcflorationi  vo-  cnimimpugnibcris,quia,quandocxim« 

(jet^f,^..  iuiitariz  fub  illo  refpcAu  .  Ad  illud  ,  potcncia  fpuuii  macrimonium  non  po- 

tioni  vo-  quod  fubdicur  de  reoeffu  f;mia(-^fpon-  teft  cootrahi ,  oUNgacio  macrimonij  re- 

luiltviat.  Lilibus  tcrnerc ,  &  finecaufa  patct  cx  fc  fjluitur  in  obligationc  dotadonis,quia 

difpantas, quandoquidcm  ipla  fv«mina  dctiarans  tcnctur  vei  ad  vnum,  vel  al- 

deflorata  ooa  liabec  ius  ad  dotem ,  ni(i  terum,  &  ceHante  eo»adquodpctBCipa- 

quatcnus  non  poHunt  cHc  nuptiae ,  vcl  litcr  fponfus  fe  obligauit,remancc  onus 

ipfa  iushabec  adrecedendum  abcifdcm  quoad  altcrum,quod  fucccdit,-  quando 

nuptifs  ex  canfa  (e  ccncntc  cx  jpartema-  ver6  non  cx  caufa  fponfi,  fcd  cx  caufiu* 

riti,quod  iusrccedcndi  n6haDCt,quan-  omnino  voluntaria  rcfpctftuffrain^  ma- 

do  maricus  pr^fto  cft ad  cafdcm  nupcias.  crunoruum. non  concrahicur , nuilomo^ 

celet>randas  >  nec  ex  parte  eiufdem  po-  do  obligacia  macrimonij  re(bltticiir  in^ 

nicur  aliquisobcx,fedmcretcmere  ipfa  obligationcmdocationis,cum  non  (itin 

(jfodtn rcceditjQuodnoneueniCyquando  libecute  ipfius  contra  conuenu  omi(so 

fpfc!  marittts  fiKtm  eft  hnpotens ,  lioec  matrimomo  cligcrc  dotem,cum  confcn- 

cx  infortunio, quia  tunc nec  ipfa  tcmcr^  fcrit  deflorationi  propter  nuptias  prae- 

rccedit,  &caufa  receffus  fe  ccncc  ex  par-  cis^^vnde  dicipoceft,quod  fujpcrucniea- 

vi  inariti  qoamvis  iine  culpa ,  &  mer^.  te  impotentia  ex  parte  (poiift  ex  natufra 

'fortuiio.  deflorationis  fequatur  obligacio  docis  ; 

Si  iHBmina  deflOrata  poft  contrada...  fuperueoiente  ver6negationematrimo- 

fpon&lia  recedat  ex  caufa  ingrcdicndi  nij  propterele^lionem  perfeftiorisftatus 

Reiigioncm,videefireffemaJordi(ficul-^  Reugionis,quamaxiiMliberfteft&vo- 

tas,quandoquidem  ex  vno  capite  fpon-  lunuria  refpcau  (ponfas,  non  fcquatur- 

falia  intelligidebcnt  contra^hi  fub  uci-  cx  natura  eiufdem ,  fed  cx  volunu<e.> 

ta  conditione  >  nifi  fiemina  pcrfisftioicni.  IpoofiB.  Ciittnin6  libera ,  quaB  ad  hoc  ius 

ftacum  clcgcrit ,  nec  illa  dcfloratio  po-  non  habet,  nifi  quatenus  ex  parte ^oofi' 

teft  impedn^  ingrciium  ^  cum  hic  non-».  noa  fcquacur  macrii|Doaium .      -  r***^ 

■^^  Neqae 
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Ncquc  vim  .iliquam  faciunt  ca,^ua:    contrahcndo.&intultu  eiurdcm  faftaJ 
yp     cxaducrfo  aflfcrcbantur > quod fcilicet  fucritilladcfioratio,ncccogitarcturilc 
Motiuu  fponfa  rccedat  cx  motiuo  perfe^lioris    futura  impotentia.non  opuscrac  ali 

QacusReligionis,adc6queexcaurafibi    cxprcflionc,cum  fufficicntcrfupponcrc-- 
perfcdio  lcgicim^  competcntc  .  Non,  inc^uam-,    tur  rcparacum  illuddamnu  pcrcafdcra 
ns  tri— ■   vun  aliquam  faciunt,  cjuia  raotiuuni_,    auptias,crgo  nonerit,  curdamnura  il-  . 
buit  qui-  pcrfeftiorisftaeusRcligionistribuitqui-    lud  non  fit  reparandum ;  Ncque<rfi^  Rarioo 
^edcn  '"^  altcri  ex  fponlis,  vt  poflitReli-    pov:i\ ,  C\  dic  nur,  quod  non  ftct  pcr  ip-  ^("[""Jg 

ciiafpon  sioncmingrcdi,nccpa:lit  abaltcro  im-    iuairpoiuLiui,tjuorainus  adimplcatpro-  fiowtor 
ftlibas,  pediriabmgrelfu,nontaraen  aduerTus    miflayperquaBUluddama  nii  reparetj&  obligari 
non  ame  altcrumtribuit  ius,vtpoiUt  ipfum com-    quod  pro|Hcrc.i  ncgatio  iliais  rcpara-  adcom- 
nd  obli—  psllereadconfcrendualiquid,  adquod    tionisperfuturas  nuptias riciraputaiida  penf'Cic 
g.indurn  nec  fc  obligauic  in  contraau  fponlalifi,    cafttifi>rniJto,& conditioni eiufdem  fx ■  "^"^  P" 
ad  id'"  "^'^ dcfiorationc ,  fcd  tantum  ad  non    mlnx  violata:,  non fponfo,  qui  nu!lam_^  te^^wob 
qiiod  no  itnpcdicnduin  ingredi  volcntcm ,  Cum    caulam  dcdic.  Islon,  inquam  obctlcpQ-  j^. 
eftcoa-  igiturprxftofitlponfusadadimplenda    tcd,  quia,quanturauis  pcr  ipfum  noiu 
imnam»  promiffa,6£per  ipfumnon  (lcc,  quomi-    ilcc,quoin!nub  adimplcat  promifla  pcr 
nus  adirapleat,  vciquc  non  potclt  obU-    futuias  nuptia^ ,  cx  quo  tamen  liber6 
gari  ad  docem*cum  haec  noa  debeatur^    fponfam  violauic  fub  praBtexcu  futuri 
nifi  in  cafu,quo  fe  obligalfctvciad  nu-    m.urimonij ,  vidctur  iinplicitc  f.  oSli- 

i)cias,  vcl  ad  doccm,  &c  optioefliec mu-  ^alic ,  vbi  matrimoniuin  clle  non  poiiec 
ieri  (lupracs  vnum ,  vel  alceru  eligere,  intcr  illos ,  quantumuis  fine  culpa ,  & 
quodnon  cucnit  in  prxrciiti  hypothcfi,  cau(a  volunc.uia  fxmiiix  dcfloracx, 
(ecundum  quam  vcroque  conlciuicnce  cciara  ad  tilius  damni  rcpara  cioncai,  6c 
de£befuntoupctaB,vnd^>fi  fieflunaillis  fi  dehocf<;minacogicaflec,vti^],  LXj^rcTs^ 
QOll  VUlC acquicfcere ,  dcbct  fibi  impu-  c  ):uKatllet,non  cnim  ad  fauuamlan-u. 
tare>  quod  nec  nupciae  fcquantur ,  nec  libidincm  Iponfi  le  cxpcjiuiikc  pcnculo 
dos  confcracur .  rcmancndi  cura  il  lo  dcdecore ,  &  fpecic 

Si  ftcaiina  deflorata  pod  inica  fpon-     inf.unisi;  iinc  vlLi  c  hupcniauonc  . 
(alia  fadU  fic  impoceos^  vel  morbo  incu-       Di x i ,  6~  mn  p<^it  Hm-c  vui rimonitutu 
Si^i— rabiliafre6ba,racionecttiusiiii^centiae»    cumdcflorante  jneeeumalio  ;  lictenim.^  2I 
n.ideflo-  vd  morbi  nonpolTicftarc  raatrimonium.    darecuicaius^icudari  poilccquo  cfTcc  S\hQtz^ 
cumdeflorante,neccumalio,cuncpro-    reddita  impoccfls  polt  dcfloracioneai_  fucritii» 

potcs  ad  babilius  eft,quod  deflorator  nontenea-  fponfa  ad  dcfloratorcm,  &  non  in  ordi-  potensre 

natrimo  Cur  quidem  dotcra  defloracx  confcrrc,  nc  ad  al iuai, quod  camcu  dirficilc  vidc-  (P^^f^^ 

nkim  no  ceneacur  tamca  aliquid  conferre  pro  tiu-;  tuncnonacgarcm,quoddcflora  *'"'^>"/^'^> 

•ftdocan  (UnanovirginicatisviolatacRariopri-  tor  tcncrecur  ad  congruam  dotcm  lili  J,i,jexi!l 

dAperdc  naflBpartis dcducitur cx ijs, qu.c  fupra-^  confcrcndam,vcpolieccumaliQaBqua-  mitarie 

tiQr;uiim  jiccbaraus ,  quod  fciliccc  dos  clie  ne-  liscondiiioais  nuhci  c  .  Ratio  cx  mox  fJorans 

qucat, iiiii in  ordine ad macrimonium_i  dit^cis  dcducuui ,  quu  tpoaius  m  iila_.  al>  oncre 

pcr  tcxtuinittl.^.ff,dcmitdot.,& int,  pro.uiiUone  fucuri macrimoni;,&  uia__.  dotandi. 

fin.C.dc donat.  ante nupt. i&  iB l.  i.ff.de  dciV>.  .:i or.o  fuh  pra;:cxtu  ciufdcin  i\c 

i{^ii^.quaB  fifubfiiluntiquando  raatri-  cxi^^uic  naiura  ciu.<..c>n  dcliorationis, 

monuim  noo eft«afi>rcion  rubiKtecedc-.  vidqcur quidem  primario  ic  obligaire^ 

bent,  quandomatriraonium  cflc  non_*  .id  n  r.v.j  is/cd  iiTiplicicc.&!ccu;id.irio, 

polcA Bofcbeiut  de  lc^it.nupt.  lib.^.  «.10.,  vl)i  u\x.  cx  icgitima  cauia  elsc  non  pof- 

SdiMl^SMeUMs  dc  dQtc  part.x.  m.\S.,^  fenc,adcongruain  doccra,nec  alicer  fte- 

part.lo.  u.]cf.,.Mulfcjii4S  jdcotifuctHd.7{ea-  iiiin  i  canicnrulct  illi  dcfioracioni,  qux 

foLp.wt.6.q.i.H.Xt&feqq.  Raciolccua-  fi  non  conucnic  cxprclsc,  fuic,  quiaat- 

d$B  par cis  cx  eo  dedudcur » quia  quan«« .  ccnta  concingcntia  tra<f tatuura  praece- 

tutnuis  in  illa  cclebrationc  fponiaiiuai,  dcatium  o.unia  Oidinabancur  ad  nu- 

&  dciloractone  fub  pneccxcu  eorundcm ,  ptias,pcr  quas  1  umc^cntcy  poccrac  ipfius     ^  ^ 

ffWfu«uriniamnKNuj,rp6nruseiprcrsi  indcmnicaci  prouideri  9  oc  fiiiflec  con« 

flonicobligaucric,  nifi  ad  nuptias,  ni-  grucntcr  prouiruin.  naniaa 
hUomiaus  ci  nacura  ciufdcra  dcfiora-       iii  vcro  luppoo^^  quod  faemina  de-  ^1^11^^ 

tionis  videturyvbi  nupci;  eflc  non  poifinc  floraca  non  niotir^fiB^pcau  defloraQtts>  ^^de 

fmc culpa , & fpontanco rcccilu  fponfx,  rcddica firaplicitir impotcns, fcd pr^cisc  fior.inns 

iwpiicue fe QbVs^Lfi*^  addainnaj  qua^  adtcmpus,  cuncnon incongruc allcrc-  untum-t 

indi  OQDti^Qre  poifoic  violacaBobvir.  rem ,    1.1  iponfa  non  polTct  agcrc  ad  id  t^'"- 

ginitatem  aini(Tam;quod  fidc  aliotunc  coniccutioncm  dotis ,  icd  ccncrctur  cx-  pt's.t«^"^ 

(VMii;i«e(uexprefs^.coaucncumjbocfuic,  pcaare  tanpus  nuptiarum  ccllantc  iila  ^^1^^' 

quia^^unt^^a§e«e|tuc|cinatciinooiQ  vnp^fcijtia .  Cpi^foaac  cumi^s,  qusc  no& 
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Si  fxmi- 
nadeflo- 
rac«  inie- 
rit  fpon- 
m- 
fcijs  pa- 
rcrwibiij, 
&  ex  d.i- 
nms  fibi 
imniinc- 
tibu5  ab 
eifdenu 
»«ccd.ir 
eft  com- 
P^fsntJa 
pro  vio» 


docuinius  tom.y  fub  tit.(^outra£lus  xir. 
defponfal.il.pr£not.  ii. ».x.,quod  ctiam 
furtincnt  Siinchez.  itb.  i .  defponfd.  difp.%  j . 
mm.y.,  Bonacinadenutrimon.  q.i.punii.6. 
num.6.  ,quod,ctiam  6  appofitus  fucric 
tcrminus  ad  incundum  matrimonium, 
&:hic  fuerit  lapfus  non  ab  culpam  mo- 
rofi,  fcd  ob  iufiumimpcdimcntum  ,  & 
rationabile,  non  dcobligcntur  contra- 
hcntes  ab  oncrc  contradus ,  necdilVol- 
uantur  fponfalia,  cum  legitimi:impedi- 
to  noncurrattempuspertcxtum  in  c.qui 
diuci  fitatem  de  concff.prxbend.  1. 1.  (^.dc 
annaLexcept.aut.  nifi  triennjlcC.de  bon.rna- 
tern.,&c  contraiftusmitus  cum  prxHfllo- 
nccci  ci  tcrminiad  pcrlicicdum  cl\  quo- 
daramodo  conditionalis;  fcd  quando 
adimplemcnium  conditionis  cx  fupcr- 
uenieiuclegitimo  impcdimento  non  cft 
in  potcftatc  eius,  adqucm  pcrtinet,ha- 
:  beturquodamodoproadimplcta,adeo- 
quc  non  clt ,  cur  tuncdilloluantur  fpo- 
Kilia.  Vidc.qu^latfe  adtitata  i  unt  toc.cit., 
vbicx  profclfo  matcriaha:crcmanctcx- 
plicata  cura  folutioncargumcntorum_, 
coiiirariorum,  VcriuTi  taiiien  e(l,quod, 
fi  non  ita  ccrtoconftaret,  quod  illa im- 
potcntia  cllet  tcmporane.x ,  &  diu  pro- 
traiicrctur  finc  morali  rpepioxima:  fu- 
tura:  dillolutionis  ciuldcm  expcctato 
eongruotcinporc,ncc  fupcruciiiciuc  Ipe 
proxima  ccllationis,  pollcc  hemina  vio- 
lata ,  &  faita  impotcns  cxigcrc  damni 
compcnfationcm  ,  &  fic  dilfolui  Iponfa- 
lia.quia  tunc  illa  iinpotcniia  rcpui.ue- 
turpio  pcrpctua . 

Sifi^mma  dtfloraia  inicritanteccden- 
tcrcum  dctlorantc  fpfmraiia  infci/s,  & 
inuiti^ paretibus,&  intic  grauia  d.unna 
timcancur,&  cxtali  cauiatlamnoruni^ 
fibiimmincntium  rcccllcrit  cx  fponfali- 
bus  potcil  a  llupratorc  iuftc  exigcre^ 
compenrationcm  damnorum  cx  illa  de- 
florationc  fecutorum  .  Ita  m  fimilibus 
tcrininii  docuimu .  tow.yfubtit.  Contra- 
Hus  XIK  dc fponfal.  ii.  prxnot.  i.num.j. 
Racic)  cil ,  quia  vbiex  fponfalibus  iniiis 
tiincnturgrauia  damna,  vclcxla:fa  pa- 
rcntum  prietatc  per  textura  in  c.  cum  in 
fna,  &  ibi  Glofa  verb .  fcandJo  dc  fponfal. , 
vclcxacribusintcrcbnfangumcos  rixis; 
&  qucrimonis  exTanorntitMo  in  c.requi- 
finicn.i^.  dcfponfal.,  Fclirioconf.z6.  «.II., 
^auarro  in  fummac.  l6.  nu.  i8.>  Mcnochio 
conf.i  .n.,^.,& 66.V0I.  I. ,  velcx  commi- 
nationcpxnarum  ex  Ludouno  Lopf^pri- 
mapartc  infiruB.  cj^.  ni  fcciindaeditione ^ 
poteit  ellc  futficiens  fundaraentum  rc- 
lilicndi  a  Iponfalibus ,  6i  a  futuro  niatri- 
monio  Corduba  in  qujcfiton.  lib.  l.  q.  IJ. 
faulo  poft  primip.  verfdixi  re^nUrit^r,Ca- 
futa  lib.x.dccif.  c.78.  n.^.yJlLcxanderdf^ 


Tieuo  in  c.cumin  tua  num.6.,  &  ibiTrxpo- 
fitusnum,z.de  fponfal.  Quod  autcm  tunc 
fponfus  tencaturdamnacorapenfare.* , 
quac  ex  illa  deflorationc  fxmina:  deflo- 
ratx,&  rcccdcnti  polTunt  contingcrc,cx 
co  dcducitur ,  quia non  reccdit  omnino 
Iibcrc,&£  voiuntarie-,fcdex  caufa  vrgcn- 
te,&  lcgitimccompcllcntc,  &  cumaili« 
IIentiaiuris,vnde  non  eil,cur,fiindeea- 
demfiCmina  paiTa  cft  detrimentum  pu- 
doris,&  grauia  damna  adcfloratore-*» 
non  tcncatur  hiccadcm  compcnfart^  , 
maximccum  potucritprasuidcre  ex  eo, 
quod  contraxcrit  infcijs ,  &  inuitis  pa- 
rcntibus  fponfa:,quod  dc  facili  illa  fpon- 
falia  cfictdiHbiucnda , 

Si  fa;mina  dcHoraia  rcceiTerit,  fcurc- 
ccdat  e  fponfalibus  ex  eo,quod  intcr  ip- 
fam,&  dcfioratorcm  intcrccdat  impcdi- 
mcntum  dirimcns  occultura ,  quod  iion 
fucrit  cognicum  pro  temporc  fponfaliii, 
&  dcrioratioiiis  ,probabilius  cll ,  quod 


point  agcrc 


ad  cunlccutroncm  docis 
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.Si  fcnii- 
ii.i  itctfo- 
1,1  t.i  rcce 
ti.it  ob 
impcdj — 
mcf.tiini 
ttirirr.cns 


Ralio  cx  prjcccdcntcrdidtis  dcducicur,  ocatltii 
quia  in  hac  hypothcfi  pcr  ipfam  fa;mi-  ^o- 
iiamdi.doratain  non  flat,  quorainus  il- 
lud  matrimonium  contrahatur  ,  &  cx  r^T^r"^* 
aliaparteilia  palucudccrimcntumpu-  i'^,!,.,  ^ 
doris,  vt  faci!.faccrcc  dcrioianci  ,  crgo  licrior.i— 
rcltitucnda  clt  111  primo  Itatu  ,  adcouc,  ciuniv  li.i 
quaiiium  licn  poccll,  fxmina  dcflorata  bet  u)>> 
damnum  noii  patiatur  ,  "'^  '^**'"^ 

Quid  vcro  fcntieiuium  fii,  fi  impcdi- 
mciitum  diriincns  non  pra;cclfcrit  ea- 
dcm  Iponlalia,  &  dcfl  rationcm  ,  fcd 
fucricfubl"ccutuin?Tuncdiftiiigucndum 
ell,  vcleicnim  iilud  impcdimctuin  fub- 
fccutunicfl  cxculpa  tojininae  dcfloratae, 
vcl  cx  culpa  rponli  dcflorantis .  Ita  feri 
in  fimilibus  tcrrainis  Tcrriis  de  Ledcfma 
dc  m.itrimon.q.^i.an.:^.cauf.-^.,ConinchHS 
difp.z^.dub.^y.n.^j. ,  Sanchcx  dc  mjtrimon. 
lih.i  .Jcfpoufatibns difp.i6.  nuu^.,  Bouacina 
dc  maCrimoii.q.\.pnnti.-i.n.2.di\\ing\i\inK, 
&  quando  impcdimcntum  confequitur 
exculpa  dtfloiantis,  vidcntur  aflcrcre-» 
hunc  tcncri  dotcm  confcrre  dcrtoratac; 
quando  vero  im^>cdimcntumconfequi- 
turexcauraculpabiliillius,allerunt,n6      j  r 
tcncri.  Ratio  prima:  partis  ex  codcdu-  impe- 
citUr , quia iplcdefloratorcftcauflicul-  ,j,mcntu 
pabilis ,  ob  quam  illa  fponfalia  diflbl-  fubfcqui- 
uantur ,&  non  adimpleantur  proraiifa,  turexcul 
ergo  non crt,cur  non  tencatur  ad omnia  p^  fpon- 
damna  compenlanda,& ad ea,qux  iura  j^^fpon- 
dilponunt,  adcoquc,&ad(olutionem_.  tenetur  fi 
dotis  .  Ratio  ll-cunda:  partis  cft,  quia,fi  cuip.i 
ipfa  ftcmina  dcflprata  tcmcrcrcccdcrct  fponlT  , 
nnc  caufa  a  fponfalibus  contrailis  iuftc  hic  tcne- 
priuatur  iure  cxigcndi  dotera  a  ftupra-  tuf  • 
tore  pcr  ea  ,  quas  fupra  commcndaui- 
inus,crQoetiain,fireccdat  cxcaufaail-. 

Bbb  pibili, 


1 

Dic^ 


/ 


ContraansXVL  . 

pabili,quam  ipfadeileTftfecifeioiii  ooii-    j.,^iamduP4i>er  inC.tk.ne  ftlius  pro  p/h 
tra<ftus .  Confcqucntia  probatur  ,quia    rrc.  Nihiloraiausinhoccafuparticulari' 
cum  rpoiite  ,  &  culpabUicer  induxeric   ft upri  per  filium  commiffi  ia  viisincm^ 
illaBi  qnfam  pciiiwttiac  fl  finroiiia  camfedueendo. 
ip&  iCBcdcget.  Refpondeo  Patrem  teneri  pro  filio 

dotare  vicgioem  abipfo  filio  corruptam 
— ■■^^^^»*"^^    .JMMinir  F«{)er  in  (^oi.  tit.  ne  fiUns  ^pa-  J 

tre  ief.^.yOlea  de  ceff.iitr.  r//.i.f  .tf.R.ip.j  Pater  te- 
§.   X  X*  lMreat.Matth.,  &  Sanx,.  traQ.  de  re crim.  netnrpo 

€mtmt.^3.n.2^,FontaneUade fiaS.iuipt.  filM>«t» 
An,  fi  quis  virginem  fcduxerit » &  ftu-   tlaf.^^.HifjS.n.i vbi ctiam cuat Mto-  ^'^ ^"^|!~ 
praucrit,& non  habcat, quo ipfara       iuHm¥(£rum  in fno Coi. lib.^.  tit.^.de^n.^.  "[^^  ^ 
dotec  4  tCAcatur  Patcr  ipiius         q ui  ctiam  refiurt  ita  conclufum  in Scna;.  Kacan. 
.  doccm  ftupcacB  SebuC,  &;  vleerius  ^nnbai  it  dtiim^i*k 

COofefre  •  i.ix. per  totum. Rationem  fundat^utos 

rd'ponflonisfoMraflfi!tai0f.c/r.  quia  fcili* 
'  S  l^M  H,  >ji  R  i  y  cet  ius  mulieribus corruptis,&dcB^* 

tis  fc  ita  fauorabilc  rcddit,  vt  velit,  nej 
JLefertur  fenfus  tituli    I,  .        *  dum  i; ,  qui  eas  corrujperunt^  psoanu 

generati  regut^TiUermit  ttnetm  pr»   dotationis  I«ane»&a1unenta  prtrii  iodi 
fiii9  fali4cre  aliqttamcondemn.ttionem  .1.     fortc  lufccptx  prxflent ,  fed  quod  id 
'pater  tenetur pro  filio  dotare  vir^inem  ab    ctiara  laciant  corrurapentiumparcntcs,  j-  ffjSjl 
.  tpfofiuprtitm.  ).  fi  paupercs  fiot filii. necid poffint adim- 

Id ,  quodTattr .tX  bac  caufi  impcnderet    plerc.Scd  nonanignatius,exquohuiuf- refpoofi» 
fro  ^Uo  ,eftUKpm<uidum  in  ipfuu  legi-    modi  fauor  dclumatur,nec  uie  lusmi-  ne. 
timm  .'4.  hi  fiu loit  inucnire.  Aliqui  ex  codeda^ 

cuat»di|odPater  iili;  Ihiprantis  tenea- 
JsQyismoXX.CaiusAmafius Scm-    tur  pr^m  cx  illo  Uupro  progcnitam-, 
■  proni?  taftus  iibidine  erga  ipfacn,    alore,  prout  in  fpede  notit  Surius  ie  tHk 
I      cumclIctvirgo,feduxitcandcm,&ftu-    «fnr.  m./>r.  ^.iz.n.S.,  crg6  ctiam  tcnc- 
Stacu»  prauic .  Cum  nollet  cadcm  Scmprooia    bicur  docare  iasminam  pcr  propnum.. 
«M<ro>  etdemCaionubei»,  leu  eiusparcntcs  filium(eduaam,&ftuptatiam,exqua_» 
uwfiarex  nolcnc  cam  ipfi  tradcrc  in  matrirnoniu,    orta  eft  illa  prolcs ,  Scd  non  multum_, 
^bac  ipia  ,  6c  pacentes  eius  aduccsiis    iidcrcm  huicprobationi,quandoquide 
ciMdemC>ium>  vtcongruam  dotenu   dtueda  omnin^  <ft  ratio  de  nepoce> 
confer^c?,.qua  poffctviro  xquaHs  con-    fturio  cx  filio  lcgitimo  progenito,ac  dc  . 
dicionis  nubere  iuxca tcxtum  md. cap.i,    nemina  a  iiiio  fedu^ ,  6c-Uupra<a  ia^ 
it  tdnit.  y  cum  noQ  liabeKt  Caius  vtpo-   ordine  ad  tpfi  dotem  aanfUmcQdaaLj j 
.tifilius  £imilias  cx  proprijsquid  poliet    Quaraobrem  vniueriam  hanc  rationcm 
conftrre  io  dotem  Sempron4«  vioiacaB    inaiiocongrucncius  noa  agaorccreio./,    ^  . 
quxret»tnr ,  aa  Pa^r  eittrdem  Gaij    quam  in  quadam  «quiute,  ieonodttm  ^ 
tencrctur  dotcm  pro  CaiQfiliO'eidem.«    quamsequum  non  vidciur ,  vt  fiasmina, 
&mproQix  coatcrre.  -  .'  .    qu«  dccrimcacumpudorispafiaeft.per  Muicasi; 

{«generaliregula-deittrecQanmai  leduAioaem,&ihipradooeiAfibifi£ftfi 
Patcr  non  tcnctur  pro  filio  folucrc  ali-    pcr  filium  alccriui  cx  dcfc<ftu  faculcaeii 
"2     quamcondenuiacioncm./4r<f(i{f.«<  pr<i£l.  uiipioftupcaoccj:cmaneacfiaeooaipea- 
Ex  Rcne-  ''^' ^-^^'^'oelrei  fipi.  iinii.terk.   filtionc  pudorisi^iobd. 
rali regu*  f"^       '  ^^'^"  ^^^- P''^^-  f'""»-  5- Vcrum  tamcn eft  ,  quod  in  hac  facfli 
laAicer  tiJi6.,Cabal.r(fol.crimm.cal.i^p^^'rf,   oontingcntia  quidquid  in  camcauiam 

teae  %^Ot,GiuaL.iecif.ji.  niau.z.,  Faritueim^.    impcndcric  Pacer  pro  filio,  polfitfiHoifr    ,  " 
tur  pro  24.,  Cardin.Tufcbiu  Utt.V.  conduf.z iz.,    fuam  lcgitimam  im'putarc  FontanelU  de 
filiofol^  ^tuucoUtS.p4^.,Conctol.refol.xrimit$.   pa&,mipt.eLutf.$.gllef.6.u.i}. vhicosim  4 
quan^  «er(.i9'«iiMre/«^. j./MT  totum,  i^verb.  -rdutJDetouium Mtmcbmu, qui  binasde-  Qyod-N 
condeni-  f^"'t  vbiampliac,  quod  necteneamr'  ciiiooesBonomenfes^i. c^^i.  fccic,ex 
— ^ckgiiima.nccdc  pcculi;8;necetiain   quibas.iofcrreiicet»4**od  fpcciarim  lc- 
lenetar  od  alia.deli^  filii  >  nifi  prpba-   gicima  filto  ftupranti  dcbita  pro  doce^  ^ 
■IHrverfio,riue iuiTus,  vcl  mandatuoi^,   ^miiuE  (lupratae  remaneat obligataui,'  detet,ef' 
fiue  i<tminiilM|iincfrifnre,&paticaiej  &licot«xr4Biia.fetierali  legitima  ooa  fttimpu' 
pftcredetenipoRiMlitio0ntrafti'JR/crnK  debeaca^tfff}  iufi  poft  obicum  Patris,  tftBAnn 
fs<Wl;5)44.,€ir  107 i.,Cr4f/an« </«//", 8t.    ex fpcdali iamendilpoficioac>&«qui-  ^^^'^^^^ 
^,&fe^.,& iifeept.  /br .    j j . ». i r.,   utc  fic foadi^te  ia fituoremlomiacre- 
"  Mmt^^J!(:^^&''7''^^i.vei.j^Aaag^ 
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ifa.x  tangitdotcm  ciurUcni}  dcbert  k 
tempocc  miptianun  ciulikaD. 


f.  XXL 

An,  fi  quts  ▼iblaaerit  finiiiiuiB  > 

firgo  noncrat,  fcd  communitcr 
babcbacur  pro  tali ,  tcncatur 
ddeni  cpngruam  dotem 
COafcrrc ,  ac  (i  fui^ 
lecVirgo. 

S  VM  M  UKI  y  M. 

Refertur  jcntentU  ^x,onj  volentis  ratione 
mfgmi*  damtium  effe  reparatidiim  »  itOH-> 
ttmen  integra  dos  conferetda .  %. 

^r^iiitiir  .Ax.orius  inconfctjtienrix  .  ?. 

Di^atoretiam  mbaebygotb^igr^mabiUus 
tmttr  ivtme ,  4. 

Wmiimt^  conflftMta  in  deteriorifiatM .  5. 

Sdmattm  rmivtes  ef^t^ .  6,  . 


communi  conccpcu  virgo,  tcneaturra- 
tionc  inGinuaB,qu(  orta  cft  cx  iliius  vio-  9 
lationccamcongrucdotarc; liciiti cmin  Arn;m"tur 
fola  infamia,  quxorta  dt  cx  rollccua-  Azonns 
tiooe  fioe  corrupdoiie  obligat  follcci-  mconie. 
tantcm  ad  dotcm  conr^ruam  confercn-  quent»*. 
dam,ita  fola  infamia^qMa;  conrurgicex 
illa  fccunda  violacione,  quamuisprius 
fuerit  violata  ,  fcd  tamcn  coramunitir 
OOQ  habcrccur  pro  cali>ipfum  fecundo 
viotatorem  obligabit  ad  eandem  do- 
te  conrtitucndam,  &  in  hoc  non  vidco, 
qaomodo  confcquenter  proccdac  ^xo' 
rins  i  dum  in  primo caAi  ratione  (blins 
infaini.eohiig.it  ad  dotcm,non  fic  in_. 
fecundo,  in  quo  cciam«qualis  pulluUc 
ia&mia ;  qumtmm6  fortiorratio  inhoc 
fccundo  cafu  videtur  militarc,cum  vere 
violaucrit,  qus  non  milttat  in  primp» 
in  quu  virgincm  illamnon  ct^tiouit. 

Vltcrius  diximus  in  prxccdcntibus 
fub  hoc  eod.  titulof^outrjclni  XH.dc  dot<-^ 
\,Oifq.l.  in  pr.  rcfpoisf.  quod,  quam- 
uis  actento  praccisc  iurc  in  c.i.dc  ,idult. 
ikuprator  viduas,  quancumuis.hpoefUB 
vit«  non  tei^eatur  Ulam  docare ,  quiau» 


Alia  ra- 

DIsrn'i5iTio  XXI.  Secundum  com-    tcxtusloquitur  prascisc  dc  virginc  ,  in  tionereii 
ffluflemliominumoonccptum,  &    fccunda  tamenrefponGone  ibidcm  af-i  citurAzo 
cxifKmationem  Titia  habebacur  pro    fcruimus,quod  attenta  comniuni con- nm. 

virginc,candcmquc  co  in  houorc  virgi-    fuctudine  vim  illam  illatara  vidua:  ho-  . 


I 

Scatus  oitacis  habcbat  Caius qut  eandem  va-  ncllg  vit;  inccrprecantc  pro  ft  upro  dam-t 
npofitns   -■  -"    '     t-i--Jt-??        i.    o- /---  I  -        •     e      I      I  • 


^UtlCll— 


•  1 

Reftctor 

fententia 

Azorijvo 

lentisra- 

ttone  in- 

f.inii.vco* 

pcnf.indu 

cirL-d.im- 

nuoLnoa 

•aniedos 

«rogan- 

da. 


rijs  ilIeccbris,blandttijB,prccibus,&  fua- 
rtonibusjCtiam  importunis  fcduxity  & 
violauit,fed  dum  cam  aclu  cognofccrec, 
nouit  ipfam  noncdc  virgincm ,  fcd  an- 
tcccdcntcr  corruptaro,quod  tunc  &  ca- 
demTicia  aperco  orcflonfctla  eft.  Con- 
tigittunc  «ubitari»  aotCaius  ratione^ 
illius  violationis  tcncrctur  candcmTi- 
tiam  perixidb,acfifuiliirtvirgOjCOf)gru« 
doure  i 

Proponit  hanc  dificuhateniwAsflrA» 

Infiit.  mor.  parf.^.  /it.^.  c^.  verf.vndecl- 
ma  difficuUas  efi ,  candcmquc  rcfoluit  a(- 
ferens ,  quad  nbniencatur  ad  aliquam 

compcnutioncm  ratione  integritatis , 
bcnc  umcnratioac  iafamix,quae  indc 
confccuu  cft;  non  tamcn  abfolut^  fcn- 
cit,  quod  rationc  ciufdem  infjmix  dos 
intcgra  conftitucnda  fit,  icd  tantum  rc- 
parandum  damnumabarbitrium  bonj» 
&prudcntis  viri . 

Quia  tamcn  in  prsecedcntibus  cx  eo- 
dem  Uzjtrio  docuimus|>«rr.5.  lib.^.  c.j. 
verf.  ocijua  dtfficultas  ,  quod,  II  quis  fx- 
roinam  non  corruperic,  qus  (it  virgo , 
fed  cantum  ita  foIlecitauerit>vcinde  et- 
dcm  orta  fit  infamia,tcncatur  vcl  illam 
ducere ,  vcl  doccmcoaiUtucrc,  non  in- 
congru^  hic  atfeicndttmeft,quod,quan- 
tumuis  primo  non  corrupcrit ,  fcd  lam., 


nandus  fitadcbnfercndam  dotcm,quod 
eciam  docenc  Kota^uinionenfts  apuanie- 
ronimim  Loftrentittm decif.ji.  oer  tot.,Fon' 
t.tnella  de pa^.  nupt.  clauf.^.glof.^.part. i . 
num.^. ,  mim  Curm  w  §,fi^nm  «mi.  4. 
Idc6 . 

Rcfpondeo  ctiam  in  pr«fcnti  hypo* 
thcfi,quod  hic,qui  dcfiorauic  corrupta 
bonx  rams,  &  hoacHx  vitx,  qux  com-  4 
munitir  habebatur  provirginc>  tenea-  Drftonu 
tur vel  eandcm  ducere,  vcl  dotare.  Ra-  '°'."'V" 
tio  cx  co  dcducitur,  quia  adaequata  ra-    fi^^fj  ^ 
tio,obquam  iuraftacuerunt,quod  dc-  pfoii^bi. 
florator  virginis  tcneatur  ycl  illam  du*  ^  tmm» 
ccrc,vcl  dotare,  ca  cft,quia  pcr  il]am_  ttrdoca» 
dcflorationcm  confticuicur  ia  dcccriori  t^* 
conditione,  &  ftatu,  radonc  cuius  vix 
inucnirc  poflct  virum  asquahs  conditio^ 
nis,  cui  aubcrcc,quiniaim6  plurimi  a^- 
runc,  qiuxi ,  fi  pMita  illa  defloruiooe^ 
fccmina  corrupr^  aiqu^  nubcrct ,  non_» 
tcneretur  ftuprator  cidcm  dotemcon» 
ferre ;  fcd  in  praefenti  hypodieii  per  iUfi 
violationcm  fecundo  pofitam  prxcisi 
ffmina  coaftiiucrctur  mdecerion  ftatu, 
inquo  non  erat  perprimamviolationi,  (.Qnfti 
cum  adhuchabcrcturcummuniterpro  fi,f., 
virgine,  &rationcfccundae  yix  inucoirc  deteriori 
poilct  peHbnam  aequalts  (htnsycuintt-  ftatn. 
Dcrct ,  quod  non  eflct  rationc  prima: , 


5 

Fxmina 


cocruptuuiuueagutycumum^cfletin    crg6xtoacftj,curnoa  .teaeatiurvcidu- 

'  fibb  %  ctttf 
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Soliuin- 
tur  ratio 
nesoppo 


'  <ere,  vel  congrui  dotare . 

Nequeobeffepotdljflaflerdcurjquod 

in  orcfine  .id  pa;nai  iuris  dcacgari  noa 
|>ol&t,  quingrauiusdciinquaC)  qui  cum 
mfiiinia ,  quae  inde  oritur,  pontt  fimul 
ftuprumvirginis,ac  qui  prarcisi:  inducic 
infamiam,  6l  non  ponic  propric  ftupnx  , 
ergOjfi  ille  obligatur,  vel  ad  ducendam 
ftupracam,vcl  ipfam  doundam,hic  non 
tenebitur,  fcd  dumtaxac  addamnum , 

auod  iudicabicur  arbitrio boni,  &  pru- 
entis  viri.  Hocarbitror  cilc  tundamen< 
tum  Azorij.  Nonjinquam^obcffc  poccft» 
4UU  ui  primisad  hominem  arguoad- 
ucrtum  cundcm  Azorium.  Muiusde^ 
linquic  in  ordinc  ad  paenas  iuris ,  qui 
dumcazatinfaiuaclinc  ltupro,acqui  in- 
famatfimulcum  ftupro ,  icd  pcr  cund£ 
Azorium,  qui  inf.un.u  iinciiupro,  vt 
contingic  in  co,  quinon  corrumpit  vir- 
^inem ,  fcd  dumcaxac  iu  foUiciuc ,  v  c 
indc oiiatur uif.unia.obligatur ,  vcl  .ul 
duccnJam,  vcldotandam  intamacam, 
ergo  ctiam .  Deindc  dircdi^  refpondeo 
adinftantiam ,  quod  maius  fit  dclidtum 
fiuprum  cuiu  intamia  j  quam  intamuni 
fine  flupro  apndDeum,  non  apud  ho- 
minci  in.ordinc  ad  hunc  ctic.tum ,  qui 
tantum  coulidcranc  itacum  dctcciora- 
tionis  fisminaB ,  qui  aequ^  eft  ratione  io? 
funis  conftt^atis . 


$.  XXII. 

An  troputatus  de  ftupro  poflit  fe  defeo- 
dcre  cxccptionc  rua;  unp  jccnti» 
ad  ctteduiu  vitaudi  pae- 
nam  dotationis . 

r  .: 

FaBkmtde  infuistemims.  i. 
QHomodQ  abfaffo  meitbrovirili  ftffitefpLj 

gcneratio  . 
t4d  gcncrationem  non  rjl  necHfjria  vitoUs 

feminis  commimicatio .  j. 
£x  tbfcif^  mmbri  inriHt  mm  tetUt» 

qmn  pcj^tegegeneratio.  4. 
Ter  geiititaliiim  affroximatiottHt,  fi  contin- 

gat  comeftio  non  ffofrii  fit  tliiprim .  5. 
Mfiifnimrequirit»  fr0SHo  dMfiri,  & 

fn&tatio  ineodem .  6. 
Sitmingatperillam  apfroximationem,  & 

fimittis  emijjionemtneefti»  «w  mitmr 

fana  dotationis  .7. 
Tn*  iUam  approximationem ,  &  feminis 

emiffionem  non  concludcutcr  euhltitmrfit'' 

mAmm  dfr  iUoeoneefiSes^tp  T 


um* 


que  praegnans  efie^  dignofcebatur.  A 
parentibus  redarg;uta  ^infiMnltfiMA 

familix  illata  fc  icdu*nam  a  Caio  pro- 
fcliaeft,acq;  abeodcm  llupratam,  cum-  in  fuu 
que  &  ipfa ,  &parentes  eitn  adnetfiit  caniQis 
eundcm  Caiumcontcndcrcnt  ad  doiS,  «J^flW. 
cum  necilla  vcllct  eidem  nubere,nec  pa- 
rentes«ias  eam  ipfi  tradere,  ipfe  Catus 
ad  didendam  eorum  aftionemexct^ie- 
bat  dc  impotentia  fua  ad  venereaijCum 
iplius  gcniuiemembrumefliet  abfciftu. 
Kcpl  icabateadentSempronia  eciam  ad- 
hibico  facramento ,  quod  ab  alio  non_< 
fuerit  accadta ,  &  quod  iblummodo  ipfe 
Caius  ijrfam  cubaneem  fupefgitfliis  efl 
per  gcnicalium  approximationem,  & 
mdc  lc  prxgnantcm  dignouille .  Qgttr 
fitumhicfuit,anpcr  iliameioepdoaem  • 
futiicicntCr  ipfc  Caius  clidcret  corurrL^ 
adioncmcontcndcntium  dc  dotccidcm 
Sc  i  n  p  ronisB  conferenda . 

tlic  in  primisadmoncndum  eft  ncccf- 
lariamquidciu  ellcad^cncracioncm  vi-  . 
talem  feminis  claborationem  ,  non  au-      *  . 
tcm  vitalcm  ipllus  communicationcm ,  jq^^S^ 
vt  vidcrc  clt  m  primis  in  Da;monibu$  ^  xwn- 
incubis,  qui  acccpco  femine  a  mafcults  bioTiriK 
vitalitcr  claborato,  &  abcildcm  decifo  poditclTe 
congrcdicntcscum  ta;mmiscal"dcm  prj-  jgjMicia- 
gnantesconfticuunr,  &  proles  indefa«  w« 
iircpta  diciturgcnitarerpc(5lucius,aquo 
femen  claboracuffl  cft  vitalit^r ,  &  dc- 
ciirum,nbk'ril|>e£Hi  DsBmonis ,  a  quo  fc- 
mcn  illud  cum  tcperic  qualitatum  fuit  « 
communicacum .  Hoc  ccum  in  ctiei^u 

glurieseueniflereferuntDD.  in  pluri-  nicioMm 
usfieminis,quK,cuingrcHicticntbal-  non  cft 
neum  ccpcncisaqus,  in  quo  immcdiacc  nectfla- 
antecedentir  femen  emilerant  mafculi 
ab  eodcm  cgrcdicntcs ,  vi  atra^tiuama- 
tricis  femcu  iliud  actraxcruuc,  ac  inde  j^,^^ 
praegnantes  cffc^fac  funt;  cx  quibus  cla-  . 
rc  dcducitur,quod  cciaiuablque  macc- 
rialiclfraftiouc  claultn  pudoris  ,  &  fine 
violento  accefliiper  abum  acceflum-*  . 
proximum  cumlcminis  cflufione  fupra 
vas  muiicbrc,&  vircute  atcra^ua  vteri 
pollicfemcn  in  tpiumintrodiifei,&gene-  ^ 
rari,vtopcimc  iiocaruncI«ii|fMiviil!^if-  jg[at 
tbeMj&  SMtx..de  re  crimin.  emrt0»f.  55.  SoaiBmt 
mm.  1 1 .  Quamobrem  ex  hocprllcis^  ca-  bri  viriNs 
ptteabfctffionismcmbcrvirilunonvide-  non  col- 
tur  Scmpronius  i'ufficicnBCft||giderc  ac-  Ij^'^^? 
cioucuiCaia:,  &  parencudl^Us,cum-,  g^Jjlf," 
fiaeilloper  folam  gcnicalium  approxi- 
madoncm,  &  vim  vceri  aciaftiuanapof* 
fitelIeconccptio,&gencracio. 

£a,  qusveniunt  fub  ho^dciiloexa- 
minanda,  in eo pociHimum  confiftuot  Articali 
prano,andatotanquampoflibili,quod  JUi^ 


lIsq^isitio  XXII.  Tumefccbat  vte-    pcr  illam  gcnitalium  apprbximatibnc , 
"  ^puell(indies>iani^   ffjifffif^^^^^^^rynti^  "^. 
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€eptiO)&  prol  is  ^ncrariojpoflit  pcrean- 
dem  dicicomraicti  rtnpruin  intcgro  hy- 
flil^per|iuneace  ,  &  Hc  abfquefrac- 
ttoe  ciauflri  pudoris.  Secundo ,  an  ra- 
tioiieeiufdcm mafculiis.a  quopcr  ilLim 
approximacionetn  £ii;ipiipiaconccpic,rub- 
daturpxnisftupracorum,  &  praxipu^ 
■oacri  dotationis.  Tertio,anc6cludcuccr 
per  hxc  probetur  ab  codcm  Sempronio 
conccpcio  prouenide ,  adcouc  ceneatur 
ad  huiufflnorH  ptwati^rr. 

Rcrpondcoprimo  ,  in  ri^rore  loqucn- 
do  pcrillam^eaicaliuui  approxinutio- 
^  nem ,  fi  coiiciitgst;]per  Ttm  atcniftiuam 
niium!!  ^^*^*^'  ficri  conceptioncm  ,proprit' non_. 
approxi-  committi  lluprum  quoad  oiuiics  quali- 
Bi^ione.  taces  illit» .  lahaacrerpoafimumarbi- 

licontin*  crnr  cniillrnircquotqiiotruftinent  com- 
gat  per  nvjuciu  iiLiunciunciu  ilupri ,  qua  dici- 
vim  at-  x.wc,  quoii  lic  illicita  virginisdcfloracio , 
traaiua    .-,10^,^  li.ib.-tur  inr.lrxi<l-i  x6.ii .±.,& apad 
noa <oni  ''^^'y *         4-  ii^>itcnn:ir.  dijt.  4 1 .  drc.  4. 
nimmr  ^uAfiiuncuU  prima ,  &  fecunda  in  eorpare  f 
plfnc  ftu  &  apitd  D.  Thomam  fecnnd.i  fccun'{.t  q.\  54. 
pnim,    tfrf.i.C  6jncorforc,  quaindetiuuioacm 
eipUcaos  Prtmifcus  oijcnm  in  thefauro 
animx  tom.^^.ini/rrbo  jlnprum  in  z.  quxfito 
in  explicncione  rtfponf.  cxprcisc  allcric  , 
,  ■  quodftuprumnoncommictatur«niriper 
tra<ftioncm  fignaculi  virginalisrubdcus, 
quod  virgo  poilic  quidcm  amicccrc  vir- 
ginitatcm  (Inc  tlupro,  quia^ii  antequacn 
a  viro  cognoicacur  lc  pollucrct,  dicerc- 
tur  quidemamiccerc  virgiuicaccm,  non 
aucein  ftuprum  commictcre,  quod,cum 
fundct  in  co ,  quod  ad  Ituprum  rcqui- 
raturfra^tioclaulUi  virginalt;>,  vciquc 
ctiam  extenderct  ,  quando  fcmcn  vi- 
rilc  atrrahcrct  finc  cuiCdcin  fir^uaculi 
cttrattionc ,  cx  quibusduo  vidciuuric- 
quiriad  propnam »  &  rigorofam  ratio- 
ncin  Ihipri,  ililicct  pcnecracio  vafisrou- 
iiebrispcr  mcmbrum  vuilc,cx  qua  con- 
furgit  iUa  effraftio ,  &  fcminatio  in  co- 
dcm  vafe ;  Ncqucobclic  potclt,fi  alTcra- 
tur  cum  SabcUtoittfumma  iiiucrfcratl.  tom, 
^     4.fN  verb.fliipriim  »w.  1 1  .,quod  potilc  daii 
Adlhi-  diiVupuo  claurtripudori)  adinlUralio- 
pnunin.rum  mcmbrorum,  ablquc  virgmicacis 
n|oreie'decrimcnto ;  non,inquam,obcfIc  poteft, 
Sgjfjtar  qui.1  iion  foSuin  rctiuiricur  ad  virgini- 
latis  violationan  frattio  lignacuh  vir- 
«femi-  6'"*^''^»  ^*"*  etiam  feminis  eraiflio ,  & 
natio  in  vtrumquc  mpdoiecundum  fc  apco  ad 
neto .    gcncracioncm,vDdc  nec  per  foiaai  pcae- 
tracioncm  iinc  fcminisemifione ,  &  im- 
miiiionc  commitcicur  ftuprum ,  ncc  per 
folam  icmmis  immidioncin  line  pcnc- 
■  ■•  •     trationc ;  Quisenim  diccrcc  ftupruno-. 
commiitilc  ,  qui  per  inftruinentum  ali- 
quod  ciaudrum  virginiN  cHrangerct  ? 
vci  qui  lemcu  m  baluco  cdudit ,  quod 


ot.1- 

tiunis . 


poMw  n  atcraAiua^foeiiHii  tas  fiannin? 

rcccptum.'  Exquibus  omnibu  •  coiiuia- 
ceatcr  dcducitur,  quod  qui  virgmaieai 
iDtegricatemnon  violauic  pcrfignac^ 
cffradioacm  noa  dicacur  prafci^6cia 
rigorc  ftuprum  commififlc . 

Rcfpondeofccund6,quod,quantum- 
uis  perillam  gcniulium  approximatio- 
nemj&fcminis  ciniiltoncm,quod  viac- 
tra&iua  matricis  fueric  in  vasmuliebre 
rccepcum,  non  conuoUeric  proprii}&  in 
rigorc  ftuprura ,  non  cuitnt  camcn  pae-  7 
nam  dotacionis .  Conlonac  cum  ijs,qu£    Si  con^ 
in  pracccdcDcibus  diceb^us.  Ratio  l v  ting.ic 
co  dcducitur,  quia  finis  praccipuus  lc-  perillam 
gislacoris  inhutufiuadtpajuallatuctida  •'«pproxi- 
ell»quia  fxmina  ,quaediciCttr  violata ,  J^fJ^^* 
pcr  talem  adtum  intamiam  patitur,  ra-  niscmirl 
tione  cutusvix  tnuctitrc  poull  vuuiii_.  fjonem.* 
a^qualis  conditionisy  cui  nubcrcc ,  fcd  cScepcto 
lioc  xquc  contingcrct  rcfpcctu  calis  ix-  non  eut« 
rain*e,quxex  iiitcttaapproxtmaiionc^  tnturp*" 
geaitalium  ooacepic,  vc  pec  fe  paccr  "'^ 
crgo  vrgcnce  finc  legis  cencbitur  ille-* 
cidcin  t4:mmce  congruam  dotcm  con- 
fcrrc .  COntirmacur  cx  ijs,  qux  fupradi-; 
ccbamus,  ncmpc  quod,  li  quis  virgincm 
non  corrupic ,  icd  ica  follccitauic ,  vc  cx 
illa  foilecitatione  eueneriteide  fomins 
infiniia  ,tcnL-.uur  illi  dotcin erogarc_», 
ergo  a  tortiurt  icticbitur  tllam  dourc^, 
fi  cx  illa  ap{m>xiniacione  pra^;nafitem 
rcddidcric,  ex  qua  pr«egnancia  xqub 
oritur  iufamia ,  ac  fi  immtlto  mcmbro 
virili  eandem  deflorauerit . 

Ncquc  obcilc  poccd  ,  fi  alTcrnrnr, 
quodpa;nx  illat^  pro  aitquo  dclicto  ui 
rpccic  noa  intcUigantury  nifi  quatenus 
dcl lauiu  fueric vlqucquaquccompletu,  Qu.ima7* 
liquidcm  vtpocc  odioi^  funt  reftringcn-  deli6tum 
dac;  Non,inquam,obcflc  poteft,quia.>  non  fit 
vbicumqucdclidlum  cft  intali  qualiu-  ^lSf^ 
tc,<lic  Itaiu,  vcexco  oriaiur ctiedtus,  que  ^^^«5* 
iura  intcndunt  euertere  fub  illis  pxnis,  cmenef 
vciquc  cifdcm  pasnis  cfl  mutLtandum,-  fcdus  i 
cticccus  auccm ,  qucm  inccndunt  cucr-  lureintc- 
tere iura  in illa difpoficiofie e.i.deadtdt.  ivtt» 
cft  infamia ,  qua;  tangit  fxminam  ftu- 
pratam,au«|au^  coniurgit,fiuc  cadera 
nBfflina^tnM^niaric  prxgnans  perim- 
miiTioucm  raembri  virilis ,  fiuc  pcr  1  olam 
approximaci(Mieg|  gcaitaiium  ftancc^ 
vircute  accratSiua  eiufdem  fa:minae  » 
prout  (upra  . 

Rcipoudco  tcrcio,  concludcntcr  ad- 
ueniis  cuudcm  c:aium  per  illam  allerca 
approximaaoncm  gcniulium  non  pro- 
bari  ftuprum  ciufdemCai|,nccScmpro- 
niam  ab  co  conccpiilc ,  nili  alta  concur- 
rant  proximius  cuincctial^rw.A^'»"*. 
6"  SaaX:  tr.itt.  dc  rc  crim.  controu.  $$.pcr 
(otuWjVMdiu  /.accb.  qq.  mcd.leg.  lib.j,  tit. 
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conf.  4X .  per  totnm ,  Scipio  Mer^ 
%  nrial.  in  /«.j  commatre  lib.x.  c.^i.  per  {9- 
Tcr  ill.im  tMTH  ,Sj.bclliiis  in  fumma  diiicrf,  tyjfi.  tom. 
approxi-  4.  in  verb.ftuprum.  m.  it.,&  m  pratlica  §. 
mciooe  Dnmcm  t^,f&^i.  Ratio  eft pri(n6,quia 
noncon.  argumcntu  ixt  porfihilc  in  criininalibus 
non  d  1 1  c  n  d  1 1  u  r,  ni  (i  pl  u  ra ,  6i  p  roxi  tna_> 


cludcter 

deJiici- 


....         coiicurrant;  quamim  igicur  poffibUo» 

mm^.ib      '  qurxl  pcr  il  lam  approximationcm_, 


tiir  ftcmi 


>  vel  eam  copmerit ,     non ,  6, 
l^pror  tenet»  gd  dotem  /mraptmmuu 
eognoucrity  tptia  nolitie,  fm  fMM  imft' 
ditus  Hon  potuit .  7. 

DIscjyistTio  XXIII.  Extat  dccrctum 
Concilij Tridettt.fe(}.3^.  c.6.de  refor-  % 
mttimm,  qood  poftquam  ftatuit  intcr  Qyidfla- 
raptorcm  ,&  raptam^quoufquc  hacc  rc-  tti.it  Con 


illo  coa.  genitaliuni  llante  vi  actracliua  in  f^jemi-  manetiub  potcfUtc  illius,  non  poflic  cil«Trid. 

ccpiflle.   aapodtc  contingere  conceptio ,  non  ta-  edc  matrimonium,  tandem  apponic  p^ 

mcn/vbi  agitur  criminaJiccr,cx  hoc  pof-  nam  cidcm  raptori,  vt  dccentcm  dotcm 

fibili  poteltproilupro ,  fcu  defloracio-  conflituac  raptae  ludicis  arbitrio  pcr 

nc  ccrcum  ai^umencum  conuincemde-  hasc  verba.  Teneatmr  fr^fUrek  rafter  aw- 

duci;  quocetcnim maiculi  f.Tcminasfu-  licrcmraptnm  fme  in-jxoremiMxerit ffine  • 

pcrgrcili,  & conantcs  coicuni  pcrficcre^  non  duxerttf  decenter  arbitrh  Udkis  htth 

vdex  dcbiticate  membri ,  vd  wm  c>plS>  re .  £x  quibus  vttbis  videcur  claii  de- 

ra  ,  nc  ipfaspnei^nantcs  rcddant,non_,  duci  raptorcm  non  cx  titulo  gratuito  , 

penetrantcs  vas  mulicbrc  prope  illud  ledmereoacroroteacrirapt{congruam  - 

leoenemictant,iKCiam£ilifactrahunc  dotemocmftituere. 
femen,  nec  concipiuntj*  IXrindi:  negati-       Circa  hancConci:i;  (hrpo.ntroncm  ad 

ua  coarciaca  per  UiiifiL  rei  euidcnciam  clariorcm  eoruai^  quae  ad^ra:icas  inih- 

prBualet  affimutittf ;  Tandem  eonce-  tiicu  m  pcr cimmt » eognitioaem»  plunL* 


2 

ptus  abfquc  viri  rc.ili  congrcilu  ridicu-  contingunt  in  pra:fcntidubic.iri;&  pri-  .Articul^ 
lus repuucur,  cum  lcmcn  muciic  rcd»  mo,  an  huiufmodi  pxna  atbciac  rapto-  ^ft^c^^ 
dacurpereuaporauoncmfproacnocaot  rcm,fiuerapueritvirginem,iiuemulie-  t.iiemdif 


Taulus  Zacch.tfq.medic.  leg.lib.     tit.u  rcm  iam  antcccdentcr  corruptam ;  .Sc-  prthcio. 

qJi.,& conf.4X. per  totum^Scipio  hiirtmr,  cund6,  an  raptor  a&ciatur  huiufmodi  nem. 

in  fiu  eommatre  ub.7..  c.^9.  per  teeum .  psna  docatK>nis,(!ue  rapcam  carnatiter 

Hvxquibus  omnibu^  iis  crit  dcduccrc  cognouci  t ,  fiuc  non  cognoitcrit  ,■  Tcr- 

praBcipue  inordioe  adfecundam  rcf-  ti6,aa  tcncaturraptor  aduicmp^aam 

^sonfionem,  &  primam  eriam,qu6d  R  cx  dotati6nis,fiuecarnalicer  non  oognoue- 

leminemaiculi  in balnco  rclido fiajraina  ric  rapcam  cx  co,  quod  impcdicus  nooj 

iogreda  coocepcrit     fucric  priegaans  pocueric,liueexcOjquodpfiuteaciadu* 

reddita^non  nceidimarculoooncepdo  ftusnoluerit. 

jUa  imputanda  ad  culpam  (tupri  pro-      Rerpfmdeo  primo .  £x  vi  talis  difpo- 

prii  rumpci,  ncc  ad  pacnam  doucionis  ficionis  Goncilij  Tridentini  obligatur  « 

rcTpe&a  eiuldcm  £cmin«e ,  cum  ad  hoc  rapcor  ad  doundam  rapum  fmc  hxc  L-. 

:-:..a....  r..l-:...:-»^  c.,^^  .....   i-... ..:  j...  lenecur 


ille  cauramioiquani ,  &  jniufiam  ooiu 
dederic. 


S.  XXlli. 

Aados  araptorc  r.iptx-  conflituendai.* 

.ficex  tituio  oacrolo  rcljpedu 
 eittfilcmraptotis.  . 

S  y  M  M  .A  R  1  F  M. 

Difpofitio  Concil.  Trid.  exponitur  .  i . 


fuericvirgpjfiuccorrupu,  fcu  vidua_.  r.pt^ 
honcftx  vicac .  Confeniirc  videcur  «0/4  dot.iro 
Hmana part,i^reeeta.decif.^^%.  num.^.^  r.ipt.tnLi 
&  fmt.  1 5 .  deeif.  1 6»..mam.  i  „Mius  Ctarns,  ilue  fue- 
&  Baiardus  in  §.  raptus,  &$.  vis ,  Manus  rjt  virjfl, 
Uatotuiu Sabe^Hs  in  fumma  diucrf.tr aU. m  j '"^"  /^TT 
veih.90ftmmtA.  >  dumorones  loquun- 
tur  intcrminis  mnlicris ,  cnius  nominej 
xqu^  venit  virgo ,  quam  vidua,  quin_. 
immo  illa  particula  nagisapca  eftad 
(igniHcandam  f«miaam,qua:  iam  fuc- 
titnuptXf&LMarcus^ntoniusSabeUiusloc. 
at.  loquicur  de  raptoreipueUii^vel  al- 
tcrius  mulicrii  hoiKftac,qua:  particula 


»4rticuU  cxaminandi  circa  Coiud.  difpoji-    dillundliua  vcrumq,  membrum  difiua- 


ttonem ,  x. 


Aionis  fob  difpofictone  mcludit ,  cuut.  . 

eius  natura  fit  potius  arapliarc,  quam 
rciirinsere  per  ccxcum  in  l,  cum  qms  de- 
««dnttflilrA^.^.  JUdo  etiamclare  dc- 
ducicur  ezverbis  textus  in  d.Condl.  Tri-  Condfiu 
dcttt.  loc.  ctt.  -  Ibi  -  Teneatur  prxterea  ra-  /oqmtur 
Si*amsn  f<emina erat emendata , rapter  te-  ftor  mdurem  raptam ,  qu«  vcrba  non_.  fub  cer- 
netur  di  dotcm .  5.  rcftringunrur  ad  raptum  virginis ,  fcd  • 

.  fi^or  (ciietur  ad  dotem,  fiuc  ni^ferit  citm  sd^^uut  quamcunque  iifemiaam^  ,  nmiiais. 


.Tenetur  raptor  ad  dotandjm  r.ipt.m  fiiir_3 
fucrit  virgo  ,  fiue  corrupca  ,fcu  vidua-, 
JmeflAvitte.  5. 
tiaptor  mulieris  inbon^  fmutm  fmu  ex- 
traordinaria .  4. 


qu» 
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ik  honcda:  vicsB .  ^  55->  Bernard.  Mi^attUm  in praxi  crim. 

Dixi,       fueritvidua  honcfiavit£f    tit.deadult.,6'-fikprortunt.xj.,6~altf,<iui  KjipAtf 

rapieas.caim  muiicrcm  inhonellam,  vel  omncs  allerunc  ad  raptum  (ufticcrcpro- 

4  meictrioe  pttnieadus  eft,  dumcaxat  pc-  poAcum  cognorcendi  mulierem^&  vio-  ^j"^  ' 
Raptor  na  cicraordinaria ludicis  arbicrio,cum  landi , licec  propofitum  illud fuumnon  fitimina 

mulKris  etiam  meretrix  non  poA(.  per  vim  cogi  rortiaturcticdium ,  vndc  in  definitione  noo  lue- 

|>^°"^-  adpeccamoijqaidqiiidincoatrariuaLu  raptus  apponicur  illa  particula  «»n>o  rit  vitia. 

ttrp«i^  fco^crint^atfr.  f.5i7.»if.8.,-^/f  '«fwiy<'y'-  eam  ctmalith c(^no/cendi .Coaf\Tiniripo-  £•»• 

ntmar-  pon/i^^p  nMnt.x.»  6calij  rclati  pzr Meno-  teltex  eo ,  quod  raptus ^cei^  eflc ,  vei 

Samau  chnmdc  arbitr,eaf.x9i.$uim.^.f&Jeiiq.,  cum  anioio  y&ifiteotioDeooatfaheadi. 

vbidicitillorumopinionem  ooacflc-»  macrimonium  cum  rapta ,  vclcum  ani- 

vcram ,  &  licctT.  Maaar.  no8,  maUnciil.  mo»  &  iaicationc  liti^is  cum  ea  ex- . 

/b/.  jid.  plen(te,leueamianlunbcognofceadb 

videaturaffercrc,quod  raptor  mcrctri-  &  vitiandi;  fcdquadocomraittiturcum 

cisnoapuniacur>lioci(icclii^^dumeilt  animo  concrahcndi  cum  cadcm  matri- 

vt  nofi  puittatar  ptena  ordioaria , .  fed  mootum ,  psna  dotacionis  ipcurricur ■ 

cxtr.iordinaria  mitiori  I«/;j<iC/tfr«i§.ra-  quantumuis  raatrimoniumcumcAdcm  , 

ftus  num.^ Thomias  Truitf,4g^M,  Ub^,  noncootraiiatuf >Vj(  expreise,diijponi  tur 

vbi  qnod  rapieos  iBeretncdm,  «d  alifln  httvim  CmK^.triimJl9c.miS(^go  ctia , 

mulicicin  inhoncflam  noatBneaturpaB-  quando  commitcitur  cuin  animocaiu 

.  tul.viuc.^.derapt.virg,  caroaliigr cogaoTceadi^&vitiaadi^ulis 

Sed  quid  dtcendum  fit ,    merctrix,  paena  dotationis  erit  perToluCda, qtian« 

5  rcii  fxmuu  illa  inhoiK lU  rarcipueric»&  cumuiscarnalisilla cogiiitio,l'cu  vitiatio 
jlttBien  k  ia  iUtu  Jioaelio  conlUcuerit  /  conc  oon  fuerit  rubTociiu  «  ca^tero^  dete- 
fuaia».  non  incongmi  arbitrarcr  huiufmodi  riorbelleccoiidittoiusraptus  m  ordine 
IMH  «at  f^oninx  .iti  bonamtrugcmredu^t*  ra*  adinatrimoniumcotrahcndum,  .\crap- 
"^^!tlpcorcni.obiigari  cciam  adcongruam..  tusinordincad  Jibidmcm  cxpicndam, 
teaetiir  docem- ddem  eoofticuendam  Ci^itv»/.  &mulieremvitiandam,quodnonvidc- Pj^?^^;)^ 
ad  do-  decif.^^..  mm,i(i.,  MarcMs^AhtmiimSiM-  turdiccndum.  Acccdit,quod  longe  dc-  fy^^' 
um,      liiain  fumma-diuerf,traS,  invcrb.ri^tus  teriorisconditionis  cA  raptus,  acluiiin- 

IMP». 5.  in /tn^cum  per  iilam  refcipii(:en-  plcx  ftuprum,adcoquc ,  quod pjcna  de- 

ciam,&declioacioaem  a ftacu  curpi^iiL»  beacur  raptui  iccuiidum  lc  prxfcinden- 

quo  prius  Viuehac,  quoquo modo pUf-^  do  ctiam  a  itupro ,  qux  dcbctur  cidcm 

gauecitpraBcedencia.  '  ftupro .  i^luc  argumcnto  vidccur  vti 

Refpondeo  fccundo ,  Raptorem  hu-  FontaneUade  pail.nMptj:Uaf,$,gjbfJS.  ».4,, 

iufmodi  virginis,  feu  mulicris  honcftjc  quod  qu.nic«B  vis,&c  cfticaciaB^vdinciH- 

R.-iptor  tct^cri  adeandem  docandam ,  fiuc  cum  caci^  fic  videanc  LcAores  . 
tenetur   ipfacontraxericaucrimonwmifiwcnon,       Kc(pondco  tcrtio .  Rapcor  virginis, 

•d  dot£ ,  uuc  ipfam  caraaUcet  odgaoueric,  fiue  feu  muiieris  Jiooeftas  ccnecur  ad  con-  7 

fiie  con-  non .  Hanc  refpoafionenumple^uiicar  gruam  docemeidcmoonierendam ,  fiuc  R-ipror 

traxcrit   TMfai&iadecifjii-jjuaij^.infmi^ SMcbet,  caracarnalicer  non  cognoucric ,  quia_.  teii^ur 

"^'"l**  dematrimMb.j.deimped.  difp.ij.  mm.  i,,  noluic,  forci  quiapasnicencia  dudus,    5.  °[*"* 

iBJTfille  '«^f -    UdjClarm  in  %jraftiu  fiue  non  cognoucrit,  quia  impcditus  no  ^^^^  „ 

Sn,  line  mmtiy^rafimam 4e  ieU^.eam,  f i  X45.  potuic  Hieronimus  CmuUus  in  eommun.  cognoue' 

co-  ^.raptnsmm.^y.fCancer.in  ^.firt.  var,re^  confcomm.q.^^. ,FontaneUadepa9.mtpt.  rit,  «{uia 

sic, /oi.  c.i  i.dc jjJOHfal. ,  &  matrim.  num.i^,  elauj.^.glof.6.nu.io.  aduerfus  Thefaurum  noluir,(i. 

BM.  Qioail^rimamparticalam^/iiirmitfr^  din(f.»l9!.aMia.Ddcifioncsprovtraque  ^"'^ 

monium  cum  ipfa  contr.ixcrit ,  fme  non  cx-  opinionecxtremeoppofitas  diucrforum  l^ 

prelsecolligitur  ca:,</.C<Mtf;/ 7Wi/m./cj(/.  Scnatuum  rcfcruntDD.aliegati,  quas 

%f(gjB,itrjtfwm.mfn.lb*Teneaair.p0^  cmilisfiialldiooaUiooemiahacmate-  < 

terea  raptor  mulicrevi  raptam ,  ftue  in  vxo'  ria  non  modicam  ingcrunt .  N  ihilorai- 

remditxeritfjiuenonduxeritdecentir.atbir  nus^rQbatur  pruno  noftra  rdponfio.  ^ 

'  pfe' JMttf^ ivr^fr .  Qgflad  alias fiiUe-  Debdiimraptus,  quodis  geneMfiio  ^ 

qucntes  particuias,/j«&f  jwj  cirnalith co-  atrox  valdc  cft,&  cnormc  complctur,&      '  '^* " 

jnoMcr4t,iMCJMtjro^noM^r/r  excQdeduci-  confummatur  pcr  cradu^^ioaeaxfi;iniaf 

tWi4i>H*9MAB(tiamrapcaaiioni^  adoaaopropriaadaliam  IdoimcHm^ 

riturcopulacaTnalis,nccrtuprum  ,rcd  animoexplcndc,cumipfa  libidinis,can-  ^ 

Aiihcicatec  caaCusnuilicnsdiCKuc  co/n-  dcmque  carnaiiicr  cc^jioiccocU  i  &l  vi* 

MitfM^oci^flttjbBvliernoolU  a  irap^  |iBikdi;«iiimifttffaftttt  canialis  cogm- 

•QgoitaA  vitiata  pcr  ccxcum/»  l.fi  quis  tioni&nonfapia^par.ilipcriosali^-  Rition» 

mUfemraferei^  £ftfc,&  Clcr. ,  Tibe-  uA  probata ,  ei]go  flba^t^deiiao  . 

•  ftol imimnhtm4gim,M. (.7. nu.y,  gwfiimmaifitfnmMii  liiilHftiirtiii  ^*** 
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384       Contraaus  XVI. 


Atrcnta 


Exponi— 
rur  quo- 
modo  in' 
telligen- 
dus  lit  cim 
tulus. 


cum  illoanimo  non  dcbeatur  paena  do-    Thcodoricus  teneatur  eandem  Caiam 
tauonis,fluc  copula  non  fucritfccutacx  congrucdourc? 
impoccntia/iuc  cx  voluntatc  rapicntis ;       Hxc  controucrna  potcd  cxaminari , 
vbi  cnim  deli(flum  iam  confummatum    vel  attcnta  pr^ecisc  difpolittonc  Concil. 
cft,  confequitur  neceffario  pxna ,  quac    Trid.  d.  fe(ij^.c.6.de  refomtat. ,  proui  fu- 
non  toUitur  cx  eo,  quod  poft  deliiaum    pra,  vcl  attcnu  dirpolitione  'Hshh  t  ob- 
dehnqucQicm  pacnitucrit  ciufdcm  .  Sc-    ftit.MedioLaniJuh  titJc  pxijis§.matrimania 
cundo ,  quia  pofito  illo raptu  cum  con-    cUBdeiltna  e(k mndebcnt . 
ditionibus,  quaeipfumconftituunt  in_*       Rcfpondco  primo  attcnta  praEcis^ 
rigorc  talem,iam  mtelligitur  iniuria  ii-    dilpofuione  (^oncii.Trid.  in  d.fejj.i<^.c.6. 
lata  cidcm  iaeiuinaB,&  infamia,quod  cft    dc  reformat.  la  ci  hypothcfi  non  teneri 
id,quodconfidcraruntpr»cipuciura_.    T hcodoricum  doccmcongruam  confcr-  0^^"-^^' 
iuimpoliCionchuiufmodi  p;narum,cum    rc  Caia: ,  quam  coarcnticiucni  concra-^  difpofi- 
fjeraina  conftituta  intelligatur  in  dctc-    voiuntatcm  Patmabduxit  ad  ctfc^um  cioneCo- 
riori  ftatu , in  cjuo  nonnifi  difificile  inuc-    concrahcndi cum  illa  matiimonij,prout  cili)  noa 
nirepoQiipcrfonamequalisconduionis,    coniidxit.Sumhci.  tom.2..dc  matrim.lih.-j.  tenccur 
cuicongru^  nubcrcpolIit,pr^cipuccum    difp.  1 3.  taun.j.,  Comuchus  deSMrament.  "•^*^"'^ 
cx  mille  vix  vnus crcdat,  quod  non  fue',   d:jp.^  1  jlub.^.m.i.y FtUiuciHS  lom.i . traB.  ^^{^^^ 
ritfa;.aina  illa carnalit<ir  cognica,prouc     10.  pjrt.i.  c.8.  tmm.  165. ,  'Duna  part.  5.  ticntem 
habet  (jlofAinl.fi^erbnonremunerandiin    frjfl.^.rr/W.zdi.Ratiocx  eodcducitur,  triduiii 
^.adolcfcens tn princip.ff.mMidati,6c  in  his,    qui.i  uuctiu  Couctiij  ca  pntiilimumfuit,  dotare. 
6£  limilibus  communis  opiaio,  6d  prac-    vtpcr  uiud  d*;ciccum  luccurrcrctur  Ji- 
(umptio  facic  cafum ,  &  ixp^prxualet    bcrcau  uutrimonij ,  ne  i(:ilicecmuiicr 
vericaci.  .      •   ^  inuita  illudcontrahcrccompclleretur , 

vade  coutra  rapicntcs ,  6l  nuUuaicm., 
mduxic, mfUcruatis difpofitis in co  ca- 
puulo  contccuis ,  ik  paenamctiamdota' 
lionis  jcrgoduincadcm  f*miiucon(cn- 
tu.iiccc  1'atcr  diiicnciac,  cumfaluctur 
itbcrcas  ciufdem  loacrmionij ,  &  macri- 
moniu  tcncbit,  &  ccllabu  rcfpeftu  rap- 
toris  psna  doutionis  ,  fiquidcm  ccf- 
fantc caufa, obquamindudta cftpttna,  ^^^, 
&:cadctn  pa;na  cellarcdebci.Conhrma-  f^,rt"nc' 
cur,quiaidcm  Conciiium  loc.cic.  dilpo-  |,t>ert.is 
nic,quod ,  li  cadciu  fa;mina  polt  raptum  ni.itBmo 
fucric  d  raptorc  icparaia,Cx:  in loco  tuco,  nij. 
&libcro  coitltuuta  cuiiijiiicric  liium  111 
vii  uiuiiabctc,  caicniaininonium  vc.q^ 
iciKit,  ncc  ibiucin  vllum  1-airis  coaicu- 
lum  rcquiric,  vcicgciui  ccxcuiii  iuma- 
nitcftuin,  crgo  incciligcuiium  cft  Conci- 
lium,  quod  in  oiduic  ad  nullitatcni ,  & 
pa;na:>  rcipcxcrit  duiiuaxat  ad  iciucta- 
tiam  fxmina:  rapta; ,  nun  auccm  parcu- 
tuni  ;  ca;ccroqui  licuti  ad  validitatcm 
ciuidcm  voluit,  vt  fxminaconftitucre- 
tur  in loco  tuto,  vt  ibi  citra periculumj 
violcncia:  habcri  pf)llcc  conlenius  liber, 
ica  voluillct  aliqiiod ,  pcr  quod  habcre- 
lur  confenfus  libcr  i^atris ,  quod  ,  cum 
nonexcgcrit,ciarcdcducicur,quodcon-  • 
cilium  dc  ncccilitate  non  cxigac  ulcn 
parcntis  liberumconfcnfum . 

Diccs  priraoConciJium  Trident.loco 
cit.noti  obilantc,  quod  macrimonium_, 
iccucum  fuerit,  poftquam  rapta  fuic  a 
raptore  feparata  ,  &  in  Joco  tuco ,  & li- 


§.  XXIV. 

An  quOad  pacnam  dotationis  intelliga- 
tur  rapcuscommiirus  ,  lipueHaiu 
poteftatc  Patris  exiftens  con- 
ii;Qfcric ,  &  non  Pater. 

,  syMM^RiyM. 

Status  difqnifttiottis  expofttus.  i . 
.Attentaprxctsi  difpojitione  Conctljtou  tene- 

ttir  tradncens  fttminam  traduSam  confett- 

tientcmdttare .  i. 
TMa  fton  cnitantur  ,  quantumuis  poflecu 

rapta  cQHfenfcrit  in  matrimomum. 
Jitiamex  vi  iipuis  Conflit.  Mediolani  abdu- 

ceus  filiam  jine  conjetsju  Tatris  non  tene- 
^  tur  cajndotare,jiiiiaconfenfcrit,^  ■ 

DlsQvisiTio  XXIV.  Praeccfferac  cra- 
L^atusdc  matrimonio  incundo  in- 
ccr  Tbeodoricura,  6c  Caiam  cxiftcntcm 
fuh  patria  poteftate,cui  confcnticbat  ca- 
dem  Caia,  fcdrcliftcbac  Pater  ciuldcm, 
qucm  cum  Theodoricus  inducerc  non 
polktadconl'cnfum,ftuduiccandemCa- 
um  conicncicnccm  a  domo  Patris ,  vcl 
ab  alio  loco,in  quo  ip('a  rcpericbatur,ad 
domum  propriam,  vcl  ad  aliuiB  locuin, 
in  quo  commodc  pofscc  cum  ipla  con- 


trahcicmatrimonium,traduccrc,quod, 

&  adiinplctum cll ,  6i  matrimontum  in  bero  conftitura ,  &  pcr  conlcqucns  Jibc- 
facieEccJcfiasibidemcontraftum.Qus-  rum  confcnfum  prxilitit,  condcmnae 
fitumhic  fuit,annonobllantcconicui"u  cundcmraptorem,  &  fautorcsad  paena 
ciufdcm  Caia;  hhx  rcpugaautc  Patre^    excoQunuaicauoxus^  &  pcrpetux  inia- 

DUce> 
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4Di»i  & vltcriusadpsnam  docatioais .  terea,  &  mcntcn  extendic  i  &c  ai5lus  dif- 

-Ibi  tnegtarfnttmartfttr &c. ,  ergo  ad  pofitbiMfB  imtendit  §.praterea  qmfdAM 

cximcndum  a  pxna  dotationi-.  non  fuf-  Jnfiit.de  aSion.  c.fuper  quibufdM!  i.prxte^ 

£cic  confcnfus  liber  ab  cadem  iiemina.^  rcA  de  vaf.  fignif. tficquc  nonobiUuitc  ilr 

rapu  exhibitus ,  fed  requiritur  vlteHuB  lo  matrtmonio  concradto  ftraaris  ibi 

jconfcnrus  Pacris.  Sed  contra ;  non  ideo  difpofiti»  impooitur  paoa  infami^  ,  & 

ConciliHm  Trident.  loc.  cit.  eciam  poft  con-  excommunicationis  concra  raptorcm,  & 

Ccnfum  liberum  praBftitum  a  fzmina_»  vlteriusp^nadotationis&c. 
mpta  ad  nupttai  damiiat  raptorcm  ad      Diccs  fecu  ndo,  o  uod  pcr  illum  rapcu 

pcnamdot.itioniseiufdcm,quia  deftciat  non  foluroillatacltiniuriafaminaBraf^- 

^         coQraUus  i^atris ,  cum  dccodcm ,  ncc  cx  ^redciiam  patri ,  fub  cuius  potcllatc 

«erbttmi^Mtia^fed  quia  iam  ddiftttm  >  eratfilia.oonfticuta ,  crgp,  quantumnis 

raptuspcr  i!l:^m  .ibduif^ionem  cum  ani-  c.idcm  rapta  coiircnfum  praertiteritrap- 

'     mocontrahcudiin.itrimunium  conlum-  turi,uunproptcrcainordincadPacrcm« 

"  '    matum  intdligitu r ,  m  q uo  cafu ,  liccc  qucm  noa  lcu ttcr  l^ntiexinaieniraboae* 

poftcarationc  conlcnius  Jibere  pracftiti  re  dotandi  ipfius  hliam  raptam  Meno- 

tollac  uuliitaicm contra<^us  macrimo-  cbins de  arhitriiar.  caf.xin.num.g. ,  &  feqq. 

j^i  p^ni,  nialiSf  quamprius  llatuerac,  aon  «>llic  vfque  ad  i(f. ,  Mafcdrdiu  de  probat.  vot.j» 

fcadelic-  camcn  pxnas  infamisc,  &dotationis,  concl. iz<^:^. ,  ItiliusClarnsinfn^j^i.crimin.^. 

tum  rap-  quas  vult  confequi  ad  idem  deltdum;  raptus  nHm.^.,  farinacitts  de  delili.carn.  q, 

(uiiion  £Kquibusdcducere  poteris»  quod,  fi  i4f$.$.t;fr.Sedconcra,quia  fiftcndoprt»- 

(T f        virgincm ,  vcl  fa:minam  honeftam  cisc in  difporuionc  [onal.Tridcnt.  hc.  cit. 

fffUUs  Pa  i^P^^tad finem  contrahcndi  cum  illa  ad  huiufmodi  pxnas  nulio  modo atcen- 

tiu.      matrimooittm ,  &  poftea  ilUreparaia  i  dttur  confenftisyvel  diflenftis  ^triS)  led 

raptorc,&in  locotuto,& liberoconfti-  prxcisc  attcnditur  violcntia  f.icla  filiac 

auca  coniearuffiliberum  praediccric,  &  m  dlius  abdudionc  iaL.Cu  pcr  raptorcm 

^Wpiwftnintiif^ ooptraamn  fuerit  non^  ad  finemootntrahendi  niatrimoni>}viide 

l&flnatur  raptoraboncrcillamdorandi  Thomas  Triuifanus  decif.  17.  lib.  z.  dicit ,  In  ImiuC- 

■«[iiklquidaltquiincocrarium  ienfcrint.  quod  ceikc  rapcus  ccflance  violcnua^  nmdi  pz 

]Ratioexijsdedttcittir>qu«eliabenenrin  &aamalieri,lioecvideaturfiidamari-  "^l^ 

codcmConcil.Tritlcritino,  quaequc  no$  to,  &  t/ff(/".4o.//i'.2..  fubdit,  quod  rapcus  j^"*^^',!, 

mox  conlidcrauimus  ncmpcj  quod  ,  noa  commitutur,nih  vis  fic  fadla  perlo- y.| 

c|(iamtiis  tnter  rapcorem»  oe  rapianLj  >  ns  raptas  noo  accentis  perfonis  Patris,  difienms 

quandiu  ipfa  in  poteftate  raptoris  pcr-  fratris,  &aliorumconfanguincorurrL. ,  P.atris  , 

manferitjnonpoificefiematrimoniumjfi  quibus  visfa^  videtur,^uiajh  ia:ioiiia  fed  folu 

-  taneo  rapta  merit  a raptore  feparata ,  (ponti  recdfitj  vel  fe  rapiconfcnfit,  ipia  ^l!  ''^^ 

icinloco  tuto,&  libcro  conftituca  prs-  infamat  farailiam ,  non  quiamorc  duc- 

.fletconfcnfum,tunc  inccr  coidcm  tcncat  tus  ipfaffl  rapuic .  Deiude  >  (^uamuis 

niatrini*nittm;rubdlt  tamen  lUhUondtim  aliqualis  iniuria  illata  fic  Pacri  per  il- 

raptor  ipfefttipfo  iure  excommunicatus ,  ac  Limabdudioncra  tili^Econfcncicncisdif- 

.  perfctMoiiifamis ,  vbi  nota  iliatn  particu-  fcntiencc  eodcm  Fatrc ,  h$c  tamen  non 

'  -  ••  •um  wbitomhm  >  quae difpofidooemau-  Tidetur eiigere,vt  percu,  qui abduxit» 

*    a"     gct»caraqucprascifam  rcddit  pcr  textu  fiUacaddudlac  confcnticri  dos  conftitua- 

^j^j^.iMLfin.§.fri^^.ff^.^infraudemcredi^  tur  j  cumtalis  iniurupoHiccompenfari 

coitan..  &  mGlcfti»verb.mhihnn^is,6cidcm  perobfeqQia,&fimilia6cc. 
car.quaa  fonac ,  acnon  obflante ,  ficquc  inuoluit ,       Rcfpondco  fecundo .  Attcncis  etiam 

ttuDis     quod  no  obftante,  quod  fcruatis  ibi  dif-  Nouis  ConiUc.  Mcdiol .  in  tit.depams  %. 

po'  poiicis  initum fticricmatrimonium,rap-  mttrimomn  cUmdeflina  abducens  filianx^ 

.tor  fuhdatur iUispniis  infamiae ,  &  cx-  confencientem  concra  volunutem  Pa- 

in  m.itri-  communicationis,  quod  idco  indudum  tris ,  &  cum  eadem  nubcns  non  obliga- 

nooiujoi  cft,vt  fupra  dicebamus,  quia  deli^iunu.  tur  ad  dot£  cidcm  iilis  croganda .  Rzr  4 

iam  fupponitur  confunmiatuB;  &  infu-  tio  ex  eo  deduciturjquia  in  caidfm  con-  Etiam  ex' 

peribi  additur .  Teneaturprxtercar.iptor  ftitutionedeccrnitur  quidcm,quod  ,  fi  vi 

nudierem  rjptami^^cvbi  nota lilam  par-  <^uis  contraxcnc  nuptiascumfilia mino-  ^^^j^' 

«i^ifiUB  frdterea ,  quae cft  continuatitta.  ri dccem  o£to  annorum  oontra  voltmta-  non  cenfl 

inateria:  adpratccdeniia,&  ponitur  pro  tcm  Patris  doccm  non  lucrctur,  ncc  an-  turdot.a- 

item ,  6c  rejwtit  omncs  qualiutcs  pr*e-  tenuptiaiem  donationcm,nec  quidquid  re ,  fi  tilii 

<c«fentes  tn&quentes,  vt  in  §.pr£terea  Jn-  aliud  ex  bonis » vd  iuribtts  ipttiis  vxoris  confcn- 

fiit.  Quibusnon  efi  ferm.fjc.tejiam.  f.pr£-  virtutc cuiufcunque  contra<?tus ,  rel  vlr  ticntcm 

terea  infltt. QaibjmiJiu  fatr.poicfi.Joini-  tim»  voiunutisjauc  iuris  muuicipalis, 

hr  oSoHiamtt^nMlmMe  frMftf.,  &  oA*  noo  camea M  dicitur ,  quod  ipfe  mari- 

i*^ IMfegwg  vnsTtff*:  <u  fieaeaaiciUiam,quamdaxtc  in  vxo- 

*    Ccc  ron 
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ftmdiflcntiente  Patre  dotare,ergo  haec  (pontc,  vcl  Hncndo  fe  abduci  cundcmJ 
Jei  oalis  nuUatenus  erit  extendend^  racr^m  quQijuQ  modo  infamauic,  vide- 
adMiMincloutionis,  fiqiiMjaii  pp^uli^  tiir  mptcnw  ttlis  iniuri;  teneri  cedere 
imn  litnief (tmiefuU  vm  ^J^tdU*      iuri  ad  dotem  f  ^iio4  Mb^  m^mtt» 

F^trem . 

«M»MnMMMMi«a«««MM9M«N«iBi       Lat6  docuiffiUs  ia  prsccdentibiis»  H 

prscipuc  fub  titulo  dc  caiifa  ejjiciatte  ne- 
f .   XXV",  f  fj(/arw  dofif ,  ijuandonam  ?atcr  ex  offi- 

cio  patemo  teneatqr  doure  filiain,  fiue 
An  filia  confcnticns  abdufta ,  &  nupu    cxcedentcm  annum  vigcfimum  quintii  9 
contra  voiuntaceoi  Fatris  |>o|&(        Ai«e  »c^(iS|  (luc  intra  ulcoi  annum  mi-  Qpaniv 
fb^^in  Ftoe  doim  iMuenKOQtfa  ipfinsPatrn  voloiitatca%  nam  Ptu 

V^jOKt  fiacviro  digno,fiuc  indigno,fiuc  attcn-  tcr  p^t 


SVHH^fiJFH^  eanoiucoiqu« 


to tnre  ca^areo,(iue  etijun  ^ttento  iurc  priinK^ 
iDidem  orania  funtreco* 

Icnda  ,  non  hic  finc  nccciTItaic  fcpctcn- 


Statits difqitifuiomf  fxpefitHt .  i,  da;6{iuxt3  ibididaidiftincta,&cxpU-- 

7^  AdMcent ,  fei  f«miM  M04  m  htfi  nata  vidctur  luec  difficulta^  dirinicnda, 
hypothffi  intuUt  infamiam  Tatri .  x.       dtftinguendai^cxplicanda ,  fcd  quia^ 

fl^undQMm  Vattr  fo^  friwf  4w  fiU^lt  io  hoc  cafu  videtur  fpcciaiis  ratio  ratio- 
Tmi^,^.  ncabdudbionisj&raptusjproptcrquam, 

£;r  ro  pr4cisift[Uodfitmirut receffcrit  fpontif  fcu  qucm  vidctur  fpecialis  iniuria  inier- 
Vel  permiferit  fe  abduci  ad  nubendum^,  r»  Patri,&  familiae, ide6  omiflis  ijs,qu« 
tm  eximitnr  Tatcr  ab  onere  eam  dct^  fpe^iant  prxcisc  ad  nuptias  contradbas 
tandi ,  4«  pcrfiliamcontravdttntatcmPatris,qu( 

Explicjtur  textus  in  c.  i .  de  deipoflf,  iiO*  l"lta  divta  loco  citato  poffunt  rcfolui , 
pub.  de  debtto  honcjiatis .  j,  mc  rcftringo in  praEfentt  ad  boc^an pne- 

cis^  racione  talis  infamix  iUauaSatK^ 

DT<;oyisrTro  XXV.  luxta  tcrminos    familix  pcr  illam  abduftionem»  &ra- 
prxccdcntis  difquifitionis  confcn-    ptum  contr^  cius  Yoiunutem,licetcoii- 
tiens Caia  aupci;s TbeQdorici I  qutbus  jcntientefilia,exiniatlirPattraboiieit 
*     cxprers^  rcpugiiabat  Sempronius  Pater    ipfam  dotandi ?  proquo 
Senfu;  eimdemCaie  cxiftentisfunilliuspatrta       Relpondco  ex  hac  prajcifa  ratione-» 
t"'^^^-   poR^iefpGMifiicimieodemThcodori-    nonpolVccximiPatremabonerc  dotan-  4 
jus'diif-'  CQ  rcccflit  a  domo patcrna,vcl  conlcnfit    di  candcm  tiliam,qU(CadnubcndunLj  ExeoJ 
quificio*  fc  abduci , &  fic  abdu^  libcr^  cum  co-    cum  Tbcodortco  ipontc  rcccflit  a  domo  q"<^ 
ntt .      <|aaThcodoricQ  per  verba  de  praefenti,    paicrna  comitata  ab  eodcm  Thcodori-  < > ^  ^P^^ 
Ibroatis  fcruandis  contraxit  matrimo-    co.vcl  volcnspcrmifitabcodemabduci.  |" 
liium .  £x  didtis  m  praiccdcnti  diiquifi-.    Ratto  cx  cq  dcducitur,  quia.  Paccr  ab  ^^^^^ 
tione  non ccnctur  in  ca  hypochcfi Theo-    oncre  doandi  filiam  fic onptam  noou  ^tfe«b- 
•    doricus  eidcm  Caic  confenticnticonfcr-    cximirur  nccraiioncraptus,  ncc  rationc  duci  ad 
rc  dotcm .  Quosntur  lam ,  an  faicem-4    nupciarum ^  non  rationc  raptusjauiju  nubendu 
eadem  Caia  pooit  a  Scmpronb  Patreji   bic  cefiiit  caTante violcniia  slaa  pcvfi»-  '^' 
fuo,contra  cuiuavQluntaKmqopfit|4Q"    nx  raptac ,  non  attentis  perfonisPairiH  Snib  * 
tcmcxigcrc«  *  vclaliorumconianguineorumperea-»,  ^^c^. 

Iqniltmot  tn  prsoedeQttbm ,  quod  ,    qu^  doc^tlMmsTTimfamu  deeif,4o.  lib,  tua  4»* 
CUmCaiafpontc  contra  voluntatcmPa-    x. ,  &  ficuti  cldcm  liliaB  pcrraittitur  li"  tamli» 
vis  ab  illius  domo  rcceflieritj  vd  pcrmi-    bcrtas  in  ijs,  qu ^  fpc^ntadfiatumma- 
fet-it  fe  i  Theodorico  abduci,vccnm  eo-   trimonij ,  com  in  ordine  ad  ea  fit  fui 
dcm  nubcrct,  noii  ipfcTlicodoricus  in-«    iuris  indepcndenter  a  Patrc,prout  no-  ' 
tuicrit  infamiam  Potri ,  ^  cius  familisBj    unt  D.Tbomas  in  ^tuarto  d^j^,  q.vnica, 
ied  ipfa  Caia  Patrcm  t  &  £|mtiiam  Infi^*    Bonaein4  in  quarto  pr^efttDetmag.  pimS, ' 
maueriti  £x  quibus  vidctur  congrui    4i->ita  ctiam  eidemvidetur  permitti 
2     poilTededuci,quodracionc  ulisin£ami;    libertas  in  ordine  ad  ea  «  qus  poffunt 
Noii      li^tscPatri,&  famili;  non  poflic  eadem    conduccrc  ad  nuptias  ab  eadem  filia.» 
dacms  'P'^  dotcra  exigcre,  ncc  ipfum..    intenus  i  cum  iginir  cafdem  n6n  poffet 

fed  fxtni  compcUere  ad  fe  dotandami  lum  ficuti  confequi  contradiocntc  Fatrc  ,  flifi  pce 
na  ^ibdu-  iu X ta  mukorum  placicum  fi  vir  Aupra-  abduoioncm  a  domo  patcrna ,  ide6  &- 
Ha.  mtu-  ucruiiiiamaltcriusratiQnciniuri^iUa-  ^uti  tiden  pcrmittuntur  nuptite,  ita 
XX.  PaoMcnctur  falcem  a^one  intuiia-  videtur  pecmicti  ilia  abduaio ;  Nequc 
5*''^  rumadcompcniandumeidemPacripro  tkiStiMpBltfdBtta^incap.i.dedgJp^ 
.  ^MkBiiuiirWit^filia«qitt«i«G«deiidQ  fig^fflJpilM^filiiiMi debcre adim: 
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^ere  matrimoohim  iuxta  dirpofitioae  •■■^  . 

^    -Patris;  Non,iaquaBi»ol>ftare  poeeft-,  iiin— — — — — — ^y—i p 

EjpHta-  quia,  vt  bcnc  norat  Bonaciiui  de  mjtrim. 

mnx-  jf. i.  pm^^,  num.p,  vcrf.neque  obiiat  ,       §.  XXVI, 

tu&(M(.i  textus  intelligendas  eft  de  ddMCOboiiep  - 

de  def-  fiacis ,  &  conucnicntiae ,  non  vero  de^  An,  (i  faEraina  fucrit  rapta,  non  cx  fine  ^ 

m  ncceiUtate  alicuius  obligationis  coadi-  cootriUiCQdiDUCrimoniuaiyred  ], 

2^;^^    mB  9  fitt  praecepti ,  prout  etiam  noat  .  cx  fine  explends  Ubidiiui^ 

Glofi  in  d.c.i.  dc  defponf,  impub.  Non  ra-  •            raptor  tencatur  rar 

M,       tioDeauptiarum,^uia>  vtlac^  Aipra^  pumcongru^ 

docaiiliusjobnuptiMooncradhttcoBtra  docare,  .1 

voiuntaicmPatrisjmaximccumpcrfo- 

naoonind^oa^filiaoonpriuacur  iurc  SyUMjlU.iyMl 

dotis,proacectamlatfcdocencit^«jii>  i 

/.  I .  tmm.  57.  ff.  folut.  fnatrimon. ,  Cnyllus  Coucilitm  Tndcntiniim  non  exprimit  i&fih 

fraU.ohferHMtUbA.ob/eru.sf^.num.ij. ,  ftu eaufa  Ubidim  expletids .  i,  > 

Campeggiusdethtepart.i.if.ij.niim.x.,  ^frteeib^td»  ttimmm  fimtttfda^ 

Manticade  ucit.&ambig.coiiwiit.liy.ii..  camaU  .  %. 

tit.i6.  «OT1.7., CoarmMS  iefponf.  part.  %.  Eadem  feeiUa ■  ftAintrat  dtffcfitio  textns  kt  v 

t.t.$.Z.  num.-j.,MeriBi^imie  prafnmpt.  c.i.deadtdt.                                                        '  j 

Uo.ii^.frafumpt.iS9.num.6o.,MerUms  de  Sententia  afjerens  ,  quod  abducent  ad finem  • 

itfjr.  lAj^.  tit.  I .  num.  ll.,  & fcqq.,  tmof  expUndx  Ubidinis  ex  vi  CmuiUi  mm  le^  A 

tmla  de  paS.  nuft.  tm.  i .  clai^.  ^giaf.x^  neatur  dotare  .4.                        r  1 

jij.8.,cuminordiDeadcaldieiftlliq|>ciai  Contrariafententiaexfonitnr.  ' 

.   £liafit Aii  iuris..  Kcfcruttturalibidi&a,qu4tvidemmrp^tJ  jf 

■  Nequcobcife  poteillitleticulus  infa-  conferreadhancfeeHndamfente»tiam  '.6.  1 

miac  illatusPatri,&familiaBpcr  illum_>  .Atlegata  noncoi^enm  airemfr^tiuem^  j 

fpoataneum  recelTum  eiufdem  iiliae  a  &  quari  .7.                          •,  |: 

'  domo patcrna;vel pcrmifram abduAio-  ExviConctUjTrident.inhoe ei^nmetens^  ; 

•  ;     nemabeadem  pr(lticam  aTheodorico;  twrraptordotare.  8.  % 

Non,inquam^effe  potcft,quia  ille^  SiAiacet  tatnen  fmmiMi^amttlt^Stlis 

Non  de-  ciculus  taiis  non  eft ,  vc  priuet  filianu*  de  adult.  9. 
bet  fubi- iure,quod  habct  ad  dotcm,cum  noo.* 

re  par— tcncatur  filiafcqui  in  ijs,qu9  pcrtineot  T^Isqvisitio  XXVI.  Concilium  Tri-  • 

mm  per  adftatum  nutamonij,conliiium,  &  Ly  dentinum  d.feJJ.i4..c.6.dereforma''        ■  " 

"'''^P'^*  difpofitiancmfatwj.nificjiquadani-  «iii|?iidetur  (■crdlringcre,quandortH  ' 

eorurirL  l»o"cftace,  vndi  Pai«r  io COffl^)cnIa«o-  ptuscommiirusclt  in  ordme  ad  finem_,' "       _  'i' 

aux  fib, '  ntm  ulis  iaiurise  debet  eflc  concencus  contrahendi  nutrunom; ;  ibi  enim  lla-  .^^*^'''**  j 

iinener .iubmillione ,  &  obfequijs  cum  vcnia..  tuit,  quod  intcr  raptoiWn ,  6c  rapurn^  Tnden--                   ^ , 


eiufdemfiiiEe,&Theodorici  mariii,  non  non  pbilic  confiilerc  macnmoaium ,  &  vidcrtur 

auKmcxigercpsBoampriuacionisdotis,  vt  polfit  intcr  eofdcm  fubfiftere,pr9fcri- loqui  de 

cumiieiiiodeheatiurepriuari,quogau-  bic  ibidcm  cerus  rcgulas  feruandas ,  &  mpr^  ' 

dct  vtcndo  iurc,quod  libi  a  l^c  permit-  deindc  fubdit  psenas  contra  huiufmodi  ctufa  li--' 

ticur,  ucc  viola ta  lcx  iioncftatis ,  &  con-  raptorcs ,  ibigue  ncc  verbum  fcicic  de-» 

jieaienciz  habcc  dcmere  iu$,quodaawi  abducenribuitadfiiiem libidiaiicijgteiH 

conjtuAfingulariprouidcntiarcruare  dae,quinimm6,cumineaiConcili)mea  * 

iilxtuiniuramccndunt,nci£mina:in-  dilpolicionc  lucric  coofulerc  liberuci 

-docatac  remaneanc  in  commune  praeiu-  macrimoaivnec  ad  alia  refpexeric , OM 

diciumRcipublicx,quodccrte  illaefum  vidctur  eaditpofitio  ad  alia  trahenda_» 

jion  reruarecur  inprxliencihypochefi»  ab cxpreifis,6^ibidcm  iutcntis. £x  quo 

4nqua,cumeximaturniaiitusaboQeh  capite vidctur, quod»fiyk ftBiiinam * 

re  docandi,vtique  fzmina  indouu  re-  abduxeric  ad  fiacm  praecisi  ekplcndae 

inaacrct,fieciamfatereiufdcmfseguo{  iibidmis,  &  oon  nuboidi  cum  abduda, 

jion  videacur  fiibiacere  buiufmodi  diT- 


-,V:  •.  .,1 


.  poritioni,<Si  quoad  pxnam  infamiae,& 

•  '•1  excommumcauoms ,  &  quoad  penam 

.     ^     V  doatiooii.  NihilfMiitnitequiiliif  ^Bid  2 

»J«  4«  4,  >f.  .  .        .  iuris?  Procedit 

?-c-     't    ;    Hb  *i*  -i*  •  .  Proccdcrepottlldumcaiachscracio  titulus  ^ 

^..c.  ...  i*.  .  ...  _     ,  .       .  . :  dttbitaiidi, quandoin iUo raptuAal>- 

'•  •  '  •  t".-:.-  •.  -  .-  duftioneviolcQUooocftfccutacopuJa 


I 


iatar  rapncctn^&xaptum  io  ordinc  ad  * 

.  Googlt 
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paetiaiQ  docationisj  nam,  (1  hscc  fccuta-^    ^oneilio propter  eandem ,  vel  n^orem  ri< 
j      «flet ,  immediatc  fubintrarcc  difpofitio    tionem  >    con^itmio  etiam  fitnalif  extea- 
Eadenu.  '"'"'^ ^^P-^-'^'  adult.  fecundum  quam    ditur  tali  cafu  , 
fecuca^  ieQcrctur,vcl  ducercjvel  dotare^fi  non       Huicfccundx  opinioni  nos  etiam-. 
fubintrat  rationc  raptus  ,  faltem  ratione  ftupri    gi^\{K{\vQ\istom.^.fi4btit.ContraSusXiy.  ^ 
difp.c.i.  cumillacommilIi;quinimm6iuxcapr^-    defponfalib.i,pra:not,io.nim.<^.j&difq.^  . 
de  aduit,  dicta  videcurctiam  leneri.quancumuis    JU.$.iq.  1MOW4.,  & vcrobique allcgaui-  _.^|™^ 
in  cffcAu  dcfloratio  non  fueric  fubfccu'-    mus  pracdi^m  Sacrx  Congregationis  qu^,  qux 
ta,cum  in  illa  abduftionc  maxima  con'    declarationcm ,  &  rationcm  di£l.  prmot.  vidcrmir 
f)nacinfamia»adquam  lura potiHimum     lo.nMm.^. adduximus,quiaConcilium  conferre 
refpexerunt ,  ratione  cuius  illa  fafmin^    Tridcntinum  ibidcm  ioquitur  gencra- 
abduila  vix  pofTet  inucnirc  virum  cqua-    litcr,  &  indcfinit^ ,  &  ratio  eadcm  prac  |j^"!]r^ 
lisconditionis,cuj  nubcrct,&inhocpo«    fumptionis  libertatis  adcmpc«e  a:quej 
tius  Vidctur  confideranda  fpccics  mali ,    miliut  fiue  raptus  fucrit  ad  fincm  raa- 
quam  malum  ipfum ,  cum  ex  miUc  vix    trimonij ,  fiue  ad  finem  explcndac  libi. 
vnus  crcdat ,  quod  non  fiicrit  faemina-.    dinis ,  ad  quam  rationcm  refpcxic  Tri- 

illa  carnaliccr  cognita  pereaj  quscprs-  dencinum ,  quandoquidcm  in  vcroque 

nocabamus  in  praxcdcntibus  ex  glofcu,  cafu  poteft  pracfumi  dc  metu  ,ratione.j 

Ee  etiam     ^/'^'^''o  nonremunerandi  in  §.  adolefcem  cuius  rapta  aflcntiatur , 
eadc  non  »»  princip.  ff.  mandati ,  vndcQuidius  ad-       Sed  fi  rcs  attence  peirpendatur,ca,qu5 

fecuta ,    mirans  tanquam  prodigium ,  quod  £e-  ibi  diCtA  funt,non  pollunt  trahi  ad  pr;- 

mina  poific  non  efle  violaca,dura  cxtilc-  fentcm  cafum ;  fuppooitur  enim  ibi , 

rctin  potciUtcAmafij  cxclamauic.  quod  pofiquam  fsmina  rapcafuic  ad 

luuene ,  &  cupido  credetur  redditi  nncm  cxplends  libidinis  pofiea  confen-  . 

virgoi  ferit  in  macrimonium  ,  quod  fucric  y^uej.^^ 

Difficulcas  praccipua  in  ordine  ad  cunc  celcbracuro ,  &fic  rcftfe  dicitur, 

hunc  cafum  cft,  an  przccisi  ex  vi  difpo-  quod  illud  matrimonium  cx  pr«fum-  fenmt  ad 

fitionis  Concil.  Trident.  in  d.fcff.x^.  c.6.  de  pco  confcnfu  inuoluncario  intclligaiur  rem  prar 

reformatione  raptor, qui  fjminam  abdu-  irritum  ,&  vbi  cunc  fucric  cclebracum ,  fenrem  , 

sicadomoparentum  ad  finem  explen-  inccUi^acur  rapcor  concraxifle  pjenas^l'^^ 

ds^libidinis,non  contrjhcndi  matrimo-  in&miae ,  cxcommunicationis ,  &  dota- 

4.     ixij cum eadein,ccncatur  crga  ipfam ad  cionis,  nam  licetabdu<£lio  nonfucric 

Seneccia  pxnam  dotationis^  Maximum  dilfidiu  fa^  intuitu  matrimonij  contrahcndi , 

ftfTerens,  in  hoc  inucnio  apudDO.  dum  Reginal-  fuit  tamen  in  illud  rcfoluca  ,  &  fic  ab 

ouod  .nb-  duslib.ji,  nJ»,i65,,'Z)/4/u part.j.  traB.4,  illo  &  noftra  rcfolucio  ibidem  pofica_j 

^"""s    j^^i-ffi^      ^  j  Coninchus  difp.j  \ .  dub.^. ,  <jui  pendec,  &  dcclaracio  rclata  Sacrac  Con- 

hbidir^"™  er jiWi  quoad  hoc  refert  declaratianem  facr^  gregationis  Cardinalium  Concil.  Trid. 

«xplen-    Congrcgationis  apud  Marxiliam  ftatuunt ,  mtcrprccum .  Rcs  autcra  non  ita  fciia- 

dicnon_  quod  in  hac  hypothcfi  abduftionis  fec-  bct  in  pra:fcnti  hypothcfi  ,  fccundunij 

fiibd.irur  minas  ad  fincm  pra?cis6  cxplcndac  libi-  quam  ncc  abduCtio  fa^U  fuit  intuitu 

parnisCu  dinis  non  habcat  locura  dupofitio  prac-  matrimoni;  contrahcndi ,  ncc  fuit  rcfo- 

diiUConcil.Tridcqt.  adquod  plurimij  luta  in  idem  matriraonium,fed  pracisi 

poffunc  eonfcrrc  ea  ,  quac  in  principio  ftcrit  in  tcrminis  abduiflionis  fub  rcfpc- 

huius  difquifitionis  circa  racntem  eiuf-  ^tu  libidinis  explcndac ,  &  non  alitcr ; 

dcm  Concilij  cxpofuimus  .  Ex  aducrfa  vnde,cum  non  poait  confidcraricoadio 

lAarcuiUntQnius  Cucus  lib.^.  Inftit.  maior,  in  ordinc  ad  matrimoniLi,ad  quam  pr?- 

tit.  IX,  num.  i  (?. ,  Hiiicllus  de  obligat.  iufi.  cisi  rcfpcxit  idcm  Conciiiii,ncc  vidcotur 

part.z.  lib. ^auarrus  in  fumma-,  cdfidcrand; p«n^,qu^  in ordinead  cal£ 

(.y.K.i-)0.&Hb.^.tit.deraptor.conf.ii.f  coaftionem, fiue  incentam dumtaxac  in 

Beliarminus  ad  d,  c.6.feff.  24.  de  reformat.  illa  abduftionc,  fiuc  cxercicam  in  ipfa_. 

5     Cancil.Trid,  in  declarat.,&  ctiam  in  obfcru.  celcbrationc  concra^us  fuerunc  impofi- 

Contra— t^^' wowwwntcjr/ fuftinenc,  raptorem  tas ;  cefliante  ctcnim  principali)  pro- 

riAfencc^  huiufmodi  ad  tinem  explcnd^c  praecisc  pcer  quod  oouiia  func  difpoOca,  vidcn-  « 

ti*  expo^  libidinis  comprchcndi  fub  difpofitionc  curccflarc  omna  difpoficiones .  Qua-  .p- 

Concilij  quoad  has  pacnas,6c  ita  etiam  (nobrcm  .  ■iTt^' 
dcclaralVe  SacramCongrcgationemCar-       Rcftjondco  in hac  hypothcfi,  qiuntii  jentmi  ' 

din.eiufdcmConcilijlntcrpretum  rcfcrt  ex  vi  difpofitioois  Concilij  praecui  non  „on  tene 

TrofperFarinacius  in  decUr.tt.  ad  d.  cap.  6.  tcncri  raptorcm  dotarc  raptam,In  haac  tur  in_. 

Tridjent. pcT  CA  vcrhi  .Quamodacunqucfit,  refponfioncm  confcntiunc  ,  quotquot  h.ac  hy- 

fuit  dccifum  per  Sacram  Congrerationem  die  fuftincnC  raplorcin  non  ad  fineai  con-  potheii 

x^.lcinuarsi  i-ji^.raptoresadaliamcaufam,  trahendi  matrimonij ,  fcd ad finem  ex- "P^"^ 

^rnmvt  mvxares  ducant  comprehcndi  4  plcndx  libidinisquoadp^nasflon  com- 
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tati  ffi.1- 
maaaij. 


{rrchcndifub  dirpontionc  ConciJij  i.in- 
»      ^bcz  lib.j.de  matrimji^.i^  mtm.^. ,  Lrf. 
fnude  iujl.  lib..^.  c.     rmn.  70. ,  rr.mnfan 
Zifbcusi»>Amltt.  cuarrat.  tMris  iiom  Lib.  4. 
>  iitM1^^iil^ij&imvimMx.i6.  n.x^, 

Dianx  parr.j .  traS.  4.  rcfol.  x6i. ,  E;^idtus 
fomacbui  difp.j  i  Juby^  ,  ^ui  ia  toruori- 
'  «mterminis  procQdlMftt  dnm  afferune 
abfolutc,quod  ,  quando  niptus  nonefl: 
fa&us  ex  caula  inacrunoaij  cOcra  licnd  i, 
fed  pnectai^  fiake  ll»idinis  explendae 
rapcor  non  comprchcnd.itur  l\ib  dilpn 
titioac,  &  paeoisConciiij  ( quod  nosab- 
AjJucft  noQ  afferifflus )  quando  poftea.^ 
inicum  cftmacrimoaium,'l:d  dnmt.ixat, 
quandoacccxjiacaucrimomj  taducil 
abduftio,  nec  matrimonium  initum  cR, 
fcd  prjccisefiltitui  in  puris  tcrrainisab- 
volDit  to  du^oais  ex  fiac  libidiais .  Katio  cx  co 
kmmo—  deducicur,(iuiaGoaciliumTridcntinu 
doconfu  iiiilladirpolicionc  noluicconrulcrelibi- 
lerelibcr  ^jim  rapicotium  iplbs  rctrahcado  pcr 
pxnasabhuiufinodi  ilagitio,  fcdfolum- 
niodo  libcrcaci  m.urimonij,  quod  coUi- 
gicurcx  coto  ciculocmfdemrcdioais,qui 

,  cft  de  refbrmationcmatrimonijA^^* 

dcin  i  jp.  6.  muncdiatc  agitur  dcmatri- 
moaiomccrrapcorcm,6c  raptam,  inccr 
quos  induxit  iropedimentum  dirnncns , 
quodaiitecedcmer  noaerat,  niii  m  co- 
aem  matriraonio  ferucnturcondicioncs 
ibidem  llacutx ,  Nequc aibjiranduiru. 
cft,  quod  ibidcm  tucrjtconndcrata prc- 
cisc  miuria  tacta  cidcm  rapca:  nuilo  iia- 
bito  rcfpe<^  ad  nutrimonium ,  feucua 
codemjfeu  tiac  ipliuscxcluio,  Non,in- 
quam«arbicrandum clt, quia,  li  praxisi 
ooofideraretur  iniuria  m  lUo  rapcu  ctia 
diTpoliciolocumhabcrcc ,  i]uaniumui^ 
rapcus  edieccommiliuscK  tincfcrutcucis, 
vcl  exaliacaufa,quod  ncmo  dicet.Cum 
i^cur  in  hac  hy  pochefi  noa  poflic  coiUi- 
dci-ari  libcrtasmacrimtmij ,  nec  aliquis 
lims  ciuldcm^qujmmmojiivC  iplum ma- 
crimonium  incaufa ,  ncc  in  ciiedu  non.^ 
pojcll  ciic  kKus  tali  cli*pofitiom,  ncc 
4juoaii  iubUaiicuiii,iiccquoad  pa:nas . 

Dixi ,  qMMitta»  ex vi  d^^yjfittonis ^oa- 
fi/jf ,  nam  fubiaccrcpaenajdoiacionis  cx 
texcu  inc.i.dcdduu.  ctar^liquct  cxpra;- 
cedcntibus,  fiucftuprumfucricfecutu  > 
parnxdo  fuic  iiou,  lum , i.]uantumuis  non fucric 
^wionis   tccuium  vix  apud  homiiiuiu  commu- 
2^/'  ncm  opinioncm  pbccft  fubterfugi  p«B- 
fumptiociufdcmpcrca  ,  qu.cfupra  iii- 
nuimus  cx  glof.in  i.fi  vcro  non  rcmuucrMi- 
tU  in  i.  adolefcens  in  prineip.  jf.  mandati , 
quod  cit id,  adqund  rcipcxcruntiura_j 
ill  huiurmodiUiipuliuoiic  poeuali. 
<.;JEx  quibui^lMliitbtH  non  inooogrnfc 
potciisdcduccre.quod.qui  rapuic fcmi- 
lum  adiiacm  prseisecaptaucUe  libidi- 


nis ,  nulloquehabico  rcfpcclu  ad  matri'' 
moniumyqnodiwcfucric  in  illa  abduo^ 
tioiic  inccntum,  ncc  in  cffcdu  fccutum.» 
ooa  laudat  ia  pf oas  excommimicatio- 
niBt  nec  infiuniaB ,  cum  inordinc  ad  h» 
painas  non  comprchcndatur  fub  difpo- 
fioonc  CoocilijfOec  ift(  aiihi  ftatuancur. 


§,  XXVIL 

An  raptor  propris  fponfjc  comprehea- 
dararfttbdecrecoGoiKilij  pocif- 
liiBum  quoad  paenaiiL^ 
doacioais.- 

Exponitur  tituUis  ineajuprtfrio.  l. 
Si  fponfam  tAduxit  confentientem  ,  licet  in- 
uitis  parentibm  »m fiAditmr  famt  Cour 

cilij .  X. 

Si  cd>duxeri$iffa^^fmkii$f,&  tmttraSmtt 
fuerit  matrimonium  non  finmtit  cmdi- 
tionibus  Concilij  matnmonism  nmt  t9» 
net,  5. 

'K^n  cHrrit  paritas  deeompidfoper  Eccle- 
Jidfiic/ts  cenfuraspOilfponfaUaadcontrtt' 
hevdum,  &  quare.  4. 

Si  .tbifu  rrric  fponfwt  inuitom  non  euitat  f*-  • 
iius  CoiiCiitjfft  matrimoniumfuerit  feat' 
tum  non  finmtit  d^ptfitimiAm  rtiiMwe 
Concilij  .5. 

Mtiam  fi eonfiituta  in  loco  libero,  &  tutoU' 

DIsQvisiTio  XXVII.  ContraxeranC 
adtnutcem  fponfalia  Ticius,  & 
M*euia  pr?etinitocertotcrminoadctm-  I 
trahcndum  macrimonium.Non  ceden-  •Tlinhf 
teadhuctcrmino  ad.didUi  matrimoniQ  ^'^po"^ 
pcr  vcibadcpracftnti  incundum  Tiiius  jjjf*'^"**- 
UDpaticns  longtoris  mors  Uatuic  in  cor- 
deiao  iioii  expeftito  anmno  contra- 
here  cum  eadcra  auptMs  de  prsfenti , 
cumque  ^cates  Meuis  his  praepro*  ' 
peds niqpa>lliaQ  annucrcntjMcuiam  i 
domo  parentum  inopinato  abduxit,  & 
nuptias  cum  eadem  contraxit,vel  folum 
in  votis  habuic  coatrahere,  quamuis  do 
fadlQ  ob  aliquam  caufam  fuperuenien- 
tem  non  concraxcric.Qu«iitum  hic  fui(« 
an  Titius  ratiooecalisabdaftioais  coo* 
trazeric  p^xnas  infamiaB  excommiuiicar  , 
cioois  ,  &  praeiertim  doudonis  i    *  - 

HaBCOoocroaefflafie  iadefiojfeft  pio-' ' 
poficapotcft  fccundum  duplicem  conff- 
deratiooem  eiaoiinarij  vei  etenim  Ti-  Confide- 
lias  Meaiafa  ooaleacieiiteai  i  ^amit^  nciooes 
rcntumabduxit  dilTcntientibus dumta- 
xat  ciuidcQ paceoubusjveleaademab-  * 

dnitc 


.  kju,^  jd  by  Google 


iduiic  noii  rolumcifdcni  parcntibusdir- 
(cncientibus,5c  inuitis/cd  ctiam  concra 
voluntatem  ciufdcm  Mcuice,  &  cx  hac 
vtraq;  confidcrationc  diuerfa  poHuac 
oriri  iura,  &  rationes  dccidcndi 


Contradtus  XVI. 


fcd  ctiam  cadcm  fponfa  diffenticnteJ 

ipfam  rapucric  ad  lincm  prspropcre-»  j 

concrahcndi  nuptias  pcrverbadc  prac-  g[ 

fenci,  macrimonium,  fi  indc  fucriccon-  xeritipfA 

tra^um  non  fcruacis  difpoficionibus  difTentie- 

Rcrpondcoprimo.Si  pollconcra(fla_,     Conc\\\}Tnden:.d.Cui..fcjl%^.dcrcfomat.  ^*»*^'^ 

fponlalia  non  cxpcdaco  ccrmino  pra:fi-     matrimon.y  ncmpe feparatione didi*e fpo-  n"*"^'"» 

nito ad  coairahciidas  nuptias  fponfa..     f?a  raptorc,& conilicucionc  in  loco  tu-  I^lffJi"''? 

■•     ■      i-  i_  j         j  .   s.  B  1        •  tnmQniu 

conlcntictis  lucnt  abdudta  ad  pracpro-     to,cx  libero ,  o£cx  cunc  voiuntariocon- 

pcrc  caidcin  concrj  hcndas,liccc  inuitis,  fenfu,probabilius  non  ccnet,icd  irricum  uatis  c6- 

tc<n,iicct  &  rerillcnti bus  parcntibus  ciufdcm  fpo-  omnino  clt.  loanncs  ^ngclits  BojfiHs  dc  ma  ditioni- 

inmtis     j-g  fponfus  r.ipieiisno;i  fubditurdifpofi-  trimQn.contrM .c .v ^.mm. . ,  Zippens  in  busCon- 

tioni ,  &  paenis  eiuldcraConcilii  Cahal.  analit.cnarrat.iuris  noHtlih.4.tit.de  fponfa-  o'>n)'»tri 


2 

Si  aMu- 

xitcon- 
fcntica-- 


pAfcai 
lM!s  non 
fiibi.jctc 


Nontft 
propric  , 
■Sc  in  ri- 
gorc  r.ip 
tus. 


rcfQL.crim.refol.p6.niim.i  5  .caf.  1^6.  per  to 
t!tm,Mcmchit{S dc arbitrar .caf  10 j.  "«.J., 
O""  f.i/'.iyi .  n!tw.ii.,Marthjvoto  'Pifi^. 
pcr  totttm,  Tacijicus  Jordan.  litcub.vol.  \  .iib. 
^.tit.J.iUiM.l^Jt.fTuiilus  Chrtflin.  dccif. 
iicl^.^  ;^.voi.  i Kiccius  ('liictl.i^  11.,  i\ota 
Rofiri.Ui.pjrt.i^.rccenr.  rfmy.^yS.  h«,io., 
vbiquod  rapcuscxciuduur,quotiefcun- 
quc  i'.up;i.iruni  prccciiit  tractatus,duin- 
m<xli)  dc  iri!>  lcgiLimc  conllcc.  Marciis 
.AntoinitsGcunoijisc.zo.  mm.  u . ,  Mautie!. 
pTiiuj part .  fivniiuc .z^z.  nit.^..,  Ueiiriqncx. 
lii/. 12,. ctp.i^.mw..^.)  <:.iitchei.  dc  tit.itnm, 
Lb.j.difp.  i  ^Miiin.iu. ,  Wftus  lib..^.  dc  itifi. 
t . j .  itum.jo. ,  Loiiuitii.i  di'  matriinoit.  ij.^, 
punii.iS.iitoii..^.,  hffp)  Sc')iA  ^ragonix  dc- 
cif.<^fr.uniis.4. ,  1'j.tinii-s  .Ahgclns  liojjiissde^ 
matrimor,.co>i(r.ict.c.  i  j  .uum.^o.  liacio  cx 


Ub.,&  matrimjium.zK. ,  KebcUus  deobUz.  1?-*?'"™ 
.  n  ^  ^    1 1  r»    •  notcoet, 

luft.part.i.iib.^.q.ii.nttm.^.  Ratiocxeo 

dcducitur ,  quia  potiilima  ratio  difpoli- 

iioa\sConcil.Trid.d.jefi.x^.c.6.dereformat. 

Karrim.  fuit  ad  confulendum  libcriati 

in.itriinoiiij ,  qu^adcmpta.icu  dimmi- 

nuta  pr^furaiturmilla  abductionc  vio- 

lciita,6£  idco  llatutum  eft ,  vt  matrimo- 

nium  inccr  raptorcm,6£  raptam  non  tc- 

neat,nifiiifc(cparctura  raptorc,&ca- 

ftituatur  in  locu  cuco,&  libcro,  quod,fi 

ibi  confcnfcric  ,  ccncac  inacrimonium, 

quia  tunclLipponiturfublata  violcncia, 

rcllicuca  libercas ,  fcd  uon  minus  re-  Libert.ij 

qiiintur  Jibcrtas  ad  concrahcndum-  requiri- 

nucriinonium  in  actu  poll  concrada-^  5^'^ 
j         ,-       ,  contRu 
anccccdcntcr  Iponiaita  ,  ac  rcquiracur  jiendum 

illis  noncontraais,  liquidcmeciamcon-  nutrimo 


co  dcducitur,  quia  coimadtis  lcgitime     tradlis  fponfalibus  non  potclt  faemina...  njumetii 


fponfaiibui  abdULtio  piopri*  (jionla: 
non  citpropnc  ,  &  in  vigorc  raptus  pcr 
tcxtuni  in  i.  pcmit.  dc  raptor.,  quando- 
quidcm  cx  dcfponfationc  prxccdcntj 
iusaliquod  acqLiifiUitincadcin  dclpon- 
fata ,  6l  pcr  confcnfum  ab  ipla  CAlubitu 
ad  talcm  abuuctioncm  piiigacur  qux- 
cunquc  violcniia;  pixiuiiiptjo ,  nccali- 
quid  rcieuac,quoa  paicntcs  tucrintdil' 
lcncicntcs ;  cuiii  etciiim  conicniuinprai-< 
ftiterint  ad  fpoiaiui  no  poiluiitciicgra- 
uiierrationabilitcr  muiti  dc  iila  abdu- 
dione,&:  nuptijs  fccuCii>,quod,  finccco- 
fenfum  piaiiiitcrinL  ad  ipQnialia ,  ncc 


C»lia. 


inuita  compcUi  ad  concrahcndum  ma-  poft  ini- 
criinonium  pcr  vcrba  dc  pi-.Efcn:i ,  Icd  i^.^P'^ 
debetomnind  libcrcconfcncirc,  vnde^ 
habctlir  /»  c.rcqiitftint  dc  jponfjl,  ,  qnod 
ciim  Lbcra  dcbcant  cfjc  mjti  imonia,moiicn- 
da  fit  potifis  ,  quam  co;^cndj,cum  coactioncs 
foicaiti  dijjicilcs  exitits  tjaherc,  &:  licei  tom. 
•y.jiih  tit,  Contraiiuf  XIF.  dc  fponfalib.  U. 
prxnot.S.nu.  i.  dixcrinius,poUc  fponfum 
pcr  ceniuras  Ecclciiallicab  jcompclli  ad 
concraacndasnupcias,vbi  Cnc  caula  rc- 
liiircc,  iubdidimus  tamcn,  quod  non  fit 
adhibcnda  ltrictiiliinacoaiitio,ije  macri- 
luomu'!!!  coactc  contrahacur  finclcgici- 


Pff  con 

fenfum 
fiTnin.f 

tollitiir    poiiunc  giauucr caiiqueri,cum  in  oidi-     mo,&  libcroconlcnlu ;  cx  quibus  fas  cft 
quc  vio'-         'P'"*      ''^  '^'        '  ^  coiiicnius     deduccrc ,  quod  non  obltancibus  pr« 
lcntfi- 

tio  . 


Sbluinjt 
inlbnrtA 
oppolkj. 


paicntuni  non  cxigiturcx  iiccciluace.^, 
fcd  dumt.ixac  cx  quadauiJioncUatCLk 
conucnieucia  pcr  ca,qu.»;  iupra  cvjiiinic- 
dauiinus,(S£  viccrius iioccni iliiintiiiums 
Mjndoftusdefignat.^ratis,  vbi  dc  dijpenf. 
matrim.^McnociyiHS  maddtt.ad cjj.pi  ,num. 
i'j.,Sancbez.lii>.7.de  »t.ttrim.dijp.i  j.n.i^., 
Coiutichusde  Sacratnciit.tom.i.  dtfp.i  i .  nu. 
41.,  licginalduslib.ii.jtum.)  i , ,  O"  lib.  5 1 . 
nHm.6$. 

KcJpondco  fccundo.  Si  poft  concrada 
IfgitiiiK:  fponlaiia  non  expe^co  tcrmi 


ccdcncibus  ij>onlalibus  ad  validitaiera 
iiutriuionij  cx  parte  vtriufquc  rcqui- 
ratur  libcrconfcnfus,  crgo,cumad  va- 
Iidicatcin  matrimoni;  rcquiratur  libcr 
confcnfus ,  dc  Conciliuin  'I  ridcntinum 
in  illa  abductiooe  contra  voluntatcni 
raptac  pra;funut  proncgationc  calis  Ji- 
beri  confciilus,quoufqirapta  pcrfeucrat 
fub  poteliatc  raptoris,  vtique  cx  djfpo/i- 
tione  eiufdem  inatriraonium  illud  non 
tcncbit ,  oili  cadcm  rapta  lcparau  a  ra- 
ptore,&in  loco  tuto,&  libcroconftitu- 


no  prajtinito  ad  nuptias  contrahcndas     to  libcrum  confcnfum  prjeftiterit ; 
fp^ulus  non  toium  iauui>parcntibus  ^  queadijcduslixc,quxdicuntur,obeflie 
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poAut  illa  prasccdeatia  rponralia,qus  rponfalia  per  EcclcHaflicas  ccnfuras  ad 

ins  quoddam  Talte  inchoatum  tribuunc  contrahcndum  matrimonium ,  ac  de^ 

iponfo ,  cum  fupponantur  cum  libcro  compuiro  pcr  abdu£lionefl;i « &  raptum 

confenru  contraOa ,  racione  quorum  ex  atenoiiMapm  audoricate ,  &  dctcn- 

prxdiiflo  c^ip.  pfnult.  dcraptor.  fponfus  tioncm  raptas  pcnes  raptorem  .  Ratio 

abduccuspropmm  fponiam  no  dicicur  diTparicatis  cd,  q u ia  mccus  incuilqs  ^cr 

lapcor;  Moa,UM]iiaiii,olie& poffuot ,  Bocldbfticas cenfuras non folnmcftiu- 

Non  f*-  quia,licct iila  qualitas  praDCcdentium_.  flus  cx  partc  obiciti ,  fcd  ctiam  cx partc  ^^^de^ 

Sac  ius,  ipon&lium  minuatquoquo  modo  de^  agcacis,ade6quc  qon  rcddic  inualidum  fticaccen 

quod  ac-  grauiate  raptus  in  ordinc  ad  paenas  coatra£lum ,  prouc  nocaat  Frmieifiiif  fbnscft 

ouifiiiit    ciuilcs  rationc  illius  iuris,  quod  acqui-  MtUinus  de  ritu  nttpt.  comp.x.  n.i^.y^ugu-  plcnc  io- 

iponfiis   fj uit  idcm  fponfus  ia  fponfam ,  quantu  jiin.Batbofa  coUeS.  ad  c.  ex  Uteris  x.  mt.^.,  i^vLs. 

Zl^X-              dfcauni  prmcipalitcr  incen-  &  in  colUB.  «f  f .  rt^imtmm.x.ie /pmi» 

J^zjjS**    tum  ab  codem  Concilio  Tridencino,coI-  fal. ,  Bellarminus  ad  cap.  ip.  fe(f.  14.  de  re- 

iendifciiicetquamcunqucpraefumptio-  fmn.in  adiit. verf.ampUa,  Laiman.  Ub^. 

neffl  iauoltuicarij  conrenrus,  &libena-  tnM.io.  fan.u  c^.i.nm^. ,  tumquia 

tis  adcmptxnihil  videcurminuere,cum  alle  mecus  non  incucicur  pcr  iniuriam  a 

cx eoj  quod iauita^fuerit  abduOa ,  vi'  ludiccEcciefiafticoi  mecus  auccm>  fcu 

ideamrnonperfeiie^neiiifiiaUbeitace,  illa  vh,  qu«e  matcitur  pcr  raptorcm., 

gdc6qucncclihcrc  confcntirc  .  fponfo: raptx  ,  non  efl  iuftus  cx partc-» 

N^ue  viterius  obclTcpotcity&aEerar  obic^jQec  cx  parcc  a£CQtis,&  inccUigi- 

tnr^uodjfioitiooocraftisluicifflirpon*  tur  incufltis,  feu  incuiu  per  iniariam-., 

ialibuscQmpuiiioperEccIcnafticascen-  adc6quc&c. 

rucai  aoa  nulit  libertatem  fufficieaccot  Rdppndeo  cercid .  Si  poftcoocrada^ 

ad  Taliditatem  matrimonij  inter  fpon*  fponralia  non  expeaaco  cermino  pnell- 

fos,quantuaiuis  compulfus  pcr  eafdcm  nito  ad  nupcias,  fponfus  rapucric  fpon- 

taccaderet  reccdcrcprout  habetur  ia  c,  fftm  non  folum  coacra  voiuncatcm  par 

*MUterisx.de  foonfal.yScdoceatCli^am  rentum,redeciametu{<lemfponfspro-  5 

(.x.eod.tit.vcrbointcipofftione,llo(lienfis  babilius  non  cuicac  paenas  Concilij  Tri-  Si  .ilxfu- 


Mt^ matrimon.c.i ^ .num.^.,Gtiticrex.dc  fponfa  a  rapcore,ncc  in  tucoj&libero  ntnstoii 

>§mmmnt.  pr.  p.irtc  c.5 1 .  numu^.yCarreriits  loco  couflituta,  nec  tunc  expcAato  li-  ii,tioni- 

Ub.i .  de fponful.c.i  i.  ita  ncc  cifdcmcon-  bcro  ipfiusconfenfu .  Ell  dired^  concra  bus  Con- 

tra4^abdU(^iofponf(2  inuic^f&perou-  ioMnem.4ngeUim  Bofftm  de  contra^.ma-  cilijfecu- 

nenda  cum  abdu^ore  videtur  poffej  trimon.  c.i^.  mm.  _j  i . ,  qui  liccc  fenciat  ^"^7 

M      aufcrre  libcrtatcm  fufticicnccm  ad  vali-  matriinonunn  fic  initum  cllc penitusin*  ^ '•**trt 

NoiKur.i  daj  aupcias,  prscipu^  cum  Ula  libcrca»  uaiidum  ,  abiblut^  tamen  fuftincc  ra-  "bd!m? 

ritpari-  videatur  perleuerare'  in  pr;ccd6ti  z&a  ptorem extmi  a  pxnisGbnciK;,& quoad  ^xnn 

u%  ir_  fponfalium ,  &fipublica  potcrtas  cxcr-  has  fub  illius  difpofitione  non  compre-  cuifdeni 

compai-  cita  per  ccnfuras  non  iacis  eil  ad  illam  hendi .  Racio  rcfponiionis  ex  eo  dedu-  Conc 

Ec  libcrcaccm  collendam ,  non  vidco ,  cur  citur ,  quia  mens  pr«cipuaConcili;  in_. 

«anf         ^''^  P**^^  priuata  intcrpofita  pcr  illo  rfecrcto  ordinata  fuit,&  direaa  ad 

i«ftdc6'  fponfiinft  m  illa  abductionc,6cdctcntio-  confulendumlibertaci  roatriinoni;,qus 

nc .  Nonyinquam, obciVc pocell,  quia_>,  libcrcas  fupponitur  adempca  pcr  illam 

fi  fiftamus  in  ratione  excrinfeca ,  facis  violencam  abduAionem,  &deccncion6 

erit ,  fi  dicamus,quod  modus  illc  cora-  rapta:  pcnes  rapcorem,nifi fa£la  fcpara- 

pclicndi  Iponfos  pcrccniuras ilc confue-  tionc,dc  qua  i'upra,liberuiu  confenfum 

tus  modus  £cclcii<^ ,  &  approbacus  ab  exhibucrit,  vnde ad remouendam ilUoi 

cadcm  in  d.  c.  ex  litcrii  z.  dc  fponfdibMs ,  violcnciam,feu  raptores  ab  illa  illas  p?- 

canquam  non  impcdiuuu^  libcrcacis rc-  nas  induxic ,  fcd  m  prcBienci  hypocheii 

SuiucaB  advalidicatcm  macrimonii,mo*  non  obflancibus  prasoedenttbu^  fponfa- 

us  vero  illc  compcllend  i  pcr  abdu£lio-  libusprasfuinitur  ctiam  cx  codcm  Boifio 

ncm  viokncam>  oc  dcccnuonem  pcnes  iibcrcasadcmpca,cumcciamipfcairerac 

abduAoR»!  non  fic  confuecus ,  fed  re-  illud  matrimonium  effe  inualidum,er- 

probacus  abeademEcclena  /«  d.  cap.  6.  go  non  cfl,cur  ctiam  illspxnx  a  rapco- 

feffj.4.  de  refeemat.  matrim.  Concil,  Tnd.,  re  ooa  concrahancur»  quando^uidenL. 

tanquam  lisfiuttseiurdem  libertaCB ne-  fubfiftente ddiOo  ih  illa  qnalnace  ,  ie- 

ccifariasadconcraftum.Loqucndove-  cundum  quam  iura  illud  incendunc 

r6  de  racioae  inrrinfeca  dicam ,  dtiparc  prohibere  iub  pacna,  oon  cfl>cur  pasna 

A  raAm^    »wrtilfr  poftlaicai*  lUaoQotta  deiiaqtteoiem  non  debeac 
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rubfiftcrc,  candcmquc  afficcrc,  &  li- 
cct  qualitas  illa  praecedentium  fpon- 
falium  videatur  aliquid  dcmcrc  de_> 
grauitatc  raptus  in  omni  rigore  fura- 
pti  ,  non  dcmit  lamcn  fecundunrLj 
illam  qualicatem,  fub  qua  rcfpicitur 
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a  iure  prohibentc  fub  pacnts  , 
^ualitas  cft  libcrtas  adcmpta  , 
eiufdem  ademptionii  cfHcax  pr3efum« 
ptio .  ' 

Dixi  potifJimHm  ,  /» ftterit  fecMtum  mtf- 
trimonii  non  fcpjrata  prius  fponfa  a  rjpto- 
re ,  ncc  in  tuto ,  &  libcro  loco  confiituta^  , 
vec  tunc  expeSfato  Ubero  eius  confenfu  , 
n^m  ,  fi  ftierit  in  loco  tuto  ,  &  libcro 
conftituta,  &  tuuc  cxhibucrit  liberum 
confenfum  ,  maior  cft  ratio  dubitan* 
di  ,  nam  cx  vna  parte  illa  qualitas 
praecedcntium  fponfalium  iunfta  cum 
ilio  1it>cro  confcnfu  poflca  prxHito 
vidctur  euacuarc  quamcunquc  pras- 
fumptionem  coaftionis  ,  &  fic  vidc- 
tur  fponfa  confcntirc  non  ratione-* 
«llius  abdudionis  ,  fed  intuitu  co- 
rundiim  fponfalium  praecedentium_, ; 
cx  alia  parte  ,  cum  Cloncilium  in  eo- 
dcni  dccreto  in  ordinc  ad  pasnas  ref- 
pcxcrit  folummodo  dcliAum  in  l'ua_. 
originc ,  quod  confummatur  pratcisi 
pcr  illam  abduftioncm  ex  fine  con- 
trabettdi  matrimoni) ,  ctiam  ,  ii  poftea 
fxmina  in  ccrta  loco  ,  &  libcro  conlU- 
tuta  liberum  praeltiterit  conienfum-., 
&  matrimonium  fuerit  in  plena  libcr- 
t.atc  fubfecutum  Ibi ,  &  tnhilcntinus  ra- 
ptor  ipfe  ,  <Jr  omncs  &c.  fint  ipfo  iure  ex' 
comnumicati ,  ac  perpetub  infames  &c.  & 
nonnullis  incerpofiiis ,  tcneatur  prxterea 
raptor  &c.  vidctui-  vtiquc  ,  non  oblhin- 
tc  illo  matrimonio  libcrc  celebrato  , 
cUe  locus  h.imfmodi  pasnis  .  Quid 
igitur  in hoc  concludcndum ^  Arbitror 
cttam  in  hoc  raptorcm  non  cximi  ab 
huiufmodi  pxnis ,  cum  deli(ftum*,  ob 
quod  illtB  fucrunt  induftac ,  intelliga- 
tur  quoad  illum  cfteclum  confumma- 
tum  ,■  Ex  acquitate  tamcn ,  &  cx  pras- 
fumpca  voluntate  fponf»  libere  j>oftea 
coiilcntiatis ,  vidcntur  huiufmodi  ps- 
nae  prxfumptiuc  tcmin^  ,  cum  ilia_. 
voluncas  libercfubrcqucnsvidcacur  rc- 
lata  ad  prfcedcncan,pcrquamfucrunt 
micA  fponulia . 


+  +  +  + 

■■■■■    +  +  + 
■ «  -  —  •      +  "i" 

...  I .  '  Hh 


i.  XXVIII. 

An  raptor  faemincc  coniugat; 
fubdatur  psenis 
Concihj. 

'  •.*•.» 

SrMM^AKlVM.  \ 

Exponitwrtitulus  incafuparticulari.  i.  • 

Si  ahditxcrit  prxcisi  ex  fine  expiends  libi-  '< 
dinis  non  fubiacet  psnis  (^oncilij ,  licet  \ 
fubjit  alijs  grauiffimis  pxnis  iuris  c»iw- 
/"  .  i.  i 

Si  abduxerit  ad  finem  contrahendi  matri- 
montj,quod  tamcn  non  poterat  fubfifierCt 
quinam  fentiat  fubeQc  pdtnisf^oncil^  cnm 
fuis  rationibus .  5. 

Sentcntia  afferens  fubire  huiufmodi  pxnas 
cumfuis  rationibus .  4. 

DIsc>yisiTio  XXVIII.  Captus  vcnu- 
ftate,  &amorc Caiac  coniugatae,  i 
vcl  cumqua  aderat  impcdimcntum  di-  F.idium 
rimcns ,  fhcodoricus  candcm  c  domo  t.ile  in-. 
mariti,vcl  ab  alio  loco,in  quo tuncadc-  fuistct- 
rat,  abduxit,&  ad  ccrtum  locum  tranf-  minis. 
ucxit,  vt  ibi  fuam  voluntatcm  cxpleret, 
vbi  Caia  abduda  non  polfct  refiucrej, 
ncc  ab  ciufdera  Theodorici  votis  dcclt- 
narc .  Quzfitum  hic  fuit,  an  per  illanuj 
abdu(^ionem  ,&raptum,rhcodoricus 
a^Hccretur  pacnis  a  ConcUio  comminatis 
aduerfus  raptores  in  illo  c.  6.}efi.  14.  dt 
reformatione  matrimontj . 

Hasc  ctiam  difficultas  fccundum  di- 
ucrfos  refpcftus,  quos  habcrc  potuit  ron^<j^ 
Theodoricus  in  illa  coniugatac  abdu-  „tioncj 
dlionc,vcl  cius,cumqua  habebat  impe-  cirMti- 
dimcntumdirimcns,  poccft  cxaminarij  tulum. 
vcletcniin  illcintcndit  illam  abdudlio- 
ncm  ad  dncm  praecis^  explendx  libidi- 
nis,vtpoftea  candcm  illa  explcta  dira-  . 
mitterct ,  vel  ad  Hnem  contrahendi  ma-  ., 
trimonium  de  fa<!^o,  liccc  illud  in  iure 
non  poflet  fubfiftcrc  j  fcd  forcc  ooinind 
inualidum . 

Si  fuerit  abdufta  prascisi  cx  finc  cx- 
plendac  libidinis  nullo  habito  refpcdlu  2 
ad  raatrimoniuni ,  quod  ncc  cciam  dc^  5;  aMu- 
iiCto  cciebratum  fueric,iuxia  praidifta  xcrit  ex 
fcnticndumcftThcodoricum  rapcorcra  finf  P"^*- 
non  fubclfe  pacnis  Concili; ,  licct  fubfit  ^'sc  l**"- 
grauiffimis  alijspaeniscontra  huiufrao-^j^|*"^ 
di  raptorcs  illatis  cx  difpoficione  iuris  pxniiCo 
ciuilis  in  l.vnica  Cod.  de  raptor.  virg.,  ac  cilij. 
etiam  iuriscanon.  /w  c.fiatutum  17.  q.z. 
vbi  difponicur,  vt  publii  a  pxnitentia  mal- 
tctHr,&  fine  fpe  coniugij  maneat  cum  alijs 
ibi  aduocatisA  liccc  lile  cexnis  vidcatur 

loqui 
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loquifolummododc  aliena  fponfi  d&^ 
fucuro ,  non  auccm  dc  coniugaca  ,  cx 
glofa  camcn  ibidcm  trahitur  cciam  ad 
rrsDC  coniugatam  &c,  Racio  cx  praeccdcntcr 
luj^mrrs  dii^is  dcducicur,quiarcilicctConcilium 
cjuilis,&  in  illodccrccovoluic,  dumcaxac  confu- 
aoonici.  lcrc  libercaci  macrimonij>cui  propterea 
difpodcioni  locus  eiTc  non  poccA,  quan- 
do  abdudio  non  eft  fa^a  intuicu  eiuf- 
dcmjfcd  przcise  ex  finc cxplends libi- 
dinis,&,iicccalibi  dixerimus,quod  ecia 
raptus  fub  finc  libidinis  comprchenda- 
tur  fub  dccreco  eiutdem  Concilij ,  hoc 
intcUigcndum  cfl,quando  fxmina  fuic 
quidcm  abduifta  ex  illofinc,fcd  poftca 
abdua:io  rcfoluta  cft  in  aftuale  matri- 
monium,quia  cunceciam  illa  abdud^io, 
quancumuis  ex  illofinc  in  originepofi- 
ca  aduerfatur  libcrcaci  eiufdem  macri- 
moni; ,  Cjterum,  vbi  ncc  finis  macrimo- 
nij  intentus  cll  in  illa  abdiidtone ,  nec 
hecrefoluca  in  idemmacrimonium,non 
elt ,  cur  dcbcac  comprchcndi  fub  illa_i 
difpofitione. 

Si  vero  fucrit  abdudla  ad  fincm  con- 
2      trahendi  macrimonium  de  faclo,  liccc 
S  abdu-      ^^'^^       polTct  fubilftcrc,  tunc  ma- 
xcritad"  ximumdiffidium  cft  mtcr  Sancbez^Ub.j. 
finem_.       matrimon.  difp.ij.  num.i^.&cCHtirrex. 
contr.a-  df  matrimon.  cap.  8<S .  num.  z i .  dura  illej 
hedimn-  vult,  quod  huiufmodi  abduclor  ,  fcu 
tritrionij,  raptor  lubdacur  difpollcioni,  &  lcgibus 
Sciens^  Concili;,ifte  vero  abfoluce  negat . Ra- 
j^jjjl      tiones  Sanchcz  in  co  potiilimura  confi- 
nis  Con-  ftunt,  quia  quocieicunque  rapcus  factus 
dlij.      cll  fub  finc  incundi  matrimonij,habecur 
quidquid  requiricur  ex  mentc  Concili; 
P  .  adcontrahcndashaspa:nas,&licctma- 
kl^*  trimoniumillud  non  poflitcontrahi  dc 
oSne  '"'■^» P**.^^'^  tamcn  iniri  de  fa6ko,& Con- 
cilium  ipfum  non  rcquiric  adpaenas , 
quod  ccneac  macrimooium ,  icd  eaf- 
dem  iniungit  fiue  ineatur ,  fiue  non_« 
ineacur  -  Ibi  -  £t  nihilominus raptor  ipfe-*, 
&  omnes  &c.funt  ipfo  iurc  excommunicati 
&c.  j  nccidemConciliumfpcdkaCjVCrum 
fmc  habiles,  necne  ad  illud  concrahcn- 
dum  ifiquidem  illudconcrahi,  vel  non 
coacrahi,  non  confcrc  ad  pacnas .  Addic 
vlccrius,quod  ipfumConcilium  inilla_» 
difpofitione  praicise  confidcrct  impedi- 
mcntum  ratione  raptus ,  quod  tollit , 
quando  fiCmina  in  loco  tuto,  &libero 
conftituta  libcrcconfcntit,non  auteni-> 
alia  impcdimenta  . 
Raciones ,  quibus  innititur  Gucierez 
_  in  illa  fua  ncgatiua  rcfolutionc  ,  in  eo 
huiufmo  pociilimum  confiftunc,  quod  Concilium 
P«n,is  m  illa  difpoficione  loquatur  de  raptu 
ratio^"'^  mulicris  nubilis  ex  caufa  matrimonij  , 
tyj'       qualis  non  cft  coniugaea,  &  cum  dccrc- 
cum  iilud  fic  psaalc,  noa  fic  exccndea- 
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dum  concra  mcnccm  ciuMcm  Concilif 
ad  aliumcafum  in  illa  difpoficione  noa 
comprobacu .  Addic  vlterius  Gutierez, 
quod  Sanchcz  non  benc  facisfacic  de- 
crctoConcilij,  dum  rtudec  oftcndere-», 
quodConciliumpunirc  incendac  raptu, 
ii  caufa  ineundi  matrimonij  de  fa£lo 
fiac ,  liccc  de  iure  cfTc  non  poflic .  Quid 
iam  in  hac  concrouerfia  rcfolucndum? 

Rcfpondeo  probabilius  eftc  h  uiufmo- 
di  rapcorcm  coniugacae  ad  finem  con- 
crahcndi  de  ixCiQ  macrimonium  ,  liccc 
de  iure  inualidum  non  fubcfic  pxnis 
Concilij,quancumuis  fubfic  alijsgraui- 
bus  paenis  cam  dc  iurc  ciuili ,  quam  ca- 
nonico  Manual.  pr.  tom.  fummx  in  fecunda 
edit.  cap.  x  jx.  num.i . ,  Gntierex  d.  cap.S6. 
nu.ii.,  hancquc  opinionem  probabilcm 
appellac  Joannes  .Angelus  Boffius  de  matri- 
mon.  contr.i^l.  cap.  15.  ««w.i  i.  fuppollco, 
quod  Concilium  comprchendat  lblum_, 
rapcum  fadlum  caufa  matrimonij  fa- 
cicndi  cum  rapta  ;  vbi  lcntirc  vidctur, 
quod  illud  matrimoaium  dc  fa<Sla,quod 
in  iurc  iubfiftcrc  nori  potcft,  non  fit  ha- 
benduin  incotifideratione,dum  afferit, 
q  uod,  fi  Conc  i  1  i  u  m  rclp  icia  t  fol  u  mniod^ 
raptum  fubfinc  matrimonijcontrahcn- 
di  non  caderct  fub  tali  difpofitionc  ra- 
pcus ,  dc  quo  hic  agimus ,  licec  fic  inicus 
fub  finc  concrahcndi  macrimonium  de 
fa(flo  ,  fi  in  iure  fic  irricum,  vndc  illud 
non  habcc  pro  macrimonio ,  csccroqui 
incongruc  diccrcc ,  quod  non  coraprc-' 
hciidcrccur  lub  illodccrcto .  Raciopri- 
niodcfumipoteft  cx  co.quia  illcrapcus 
non  poceft  tntclligi  fadtus,  nifi  fub  ipc, 
&  fine  cxplendje  libidinis  ,  &  concubi- 
natus  cum  coiitinuato  adultcrio,cuiTi^ 
in  iurc  manifcftum  fit  illud  macrimo- 
niuin  in  vim  macrimonij  non  poffc  fubfi- 
fterc ,  cum  fic  quocunquc  iurc  damna- 
tum,ncc  fpecics  illa  mairimonij  dc  fafbo 
poccft  inaliquo  quoadcffcctum  pr«- 
fenccra  conferre,  cum  nullii  ius  cribuat, 
fcdquandorapcus  factuseft  nonadfine 
macrimonij ,  ncc  cum  codcm  macrimo- 
nio  coniungitur  per  fuperius  allegaca  , 
&  probata,  non  fubiacet  pacnis  Conciiij, 
ergo&c.  Sccundd,  quia  Concilium  per 
illam  difpofitioncm  untum  voluit,  ne^ 
matrimonium  illudcontrahercturftan- 
te  illa  violeuta  abdu^ionecum  pr^fum- 
piione  inuolunuri;  confenfus ,  proptcc 
qucB  induxit  impcdimentum  diriincns, 
quod  anteccdcntcr  non  crat,  cum  illis 
pxnis  ibidem  comminatis,neque  in  illa 
abdu£lionc  intcndcretur,  vndc  intcndit 
inualidum  conftituerc ,  quod  antece- 
denter  validum  fuilfet ,  quod  habcre^ 
non  potcft  locum  ,  quando  cx  alio  ca- 
pitc  lam  inualidum  cftet.  Tcrti^,  quia 
Ddd  ma- 


5 

Prob.ibi- 
liiis  non 
fubMCCt 
pxnisCd 

Clll). 


R.ifiones 
pro  h.ic 
refpon- 
fionc . 


I 
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inatrimoniumnuIlum,5f  non matrimo  adimpIercnt,C.iia  liber^ confenticns  ft 
oium  quoad  effc^un)  (tbi  aequiualeat  f  4oinoPatris  pcr  Theodoricum  fuit  ab< 
ied  quaiido  iii  abduAione  oec  iiit€dicarf  dtifta » fie  ad  ceriura  locum  deftiiiaaiin 
ncccontrahicur  matrimonium,abduiriio  ad  Hncm,&  eflfcftum  ibidcm  contrahcn- 
ilia  aoarubiacecpfai$CQaciii;,erg6ocQ  diaucnmoaiumjVcliQrteeuaioejiplca- 
quaodo  jDimditar,  &  oontrahitar  ma-  di  libidineni  translaca .  Cura  ad  locnm 
trimoniura  nullum .  electum  pcrucncrint,pa;nitcncia  duila_» 

Adrationes,  ^ua:  pcr  Sanchcz  afferfr*    cadcmC«iia ,  acc  libidiai,  aec  natrimo- 
bantur , patet  e&  di^iis ,  quid  (it  rcfpQa-*   nio  voluit  affeotiri .  QtHeOtam  hk fiiit, 
dcndum ,  licet  cnim  Concilium  in  ordi-    anThcodoricus  ob  illam  abdu^aem 
ne  ad pxnas  non  exigat,  quod  incacur,    voluncariata  quidem  in  originc ,  licec 
SolQnn-  TcJ  noa  incacur  aucriiaoaium  adUf   expoft  fa^,&iaconciauacioacviolcQ- 

titr  rncio*  ^xigix  tamen, vt  abdu^o  fuerit  poOta..^  tam  coatraxertt  pcoas  Goaeilii ) 
trari*"'^  ad  fincm  matrimonij  contrahendi ,  per       Rcfpondco  ,  Nccillispasnis ,  ncciili 

'      quemiiacm  prxcisecoarummaturdeli-  dirpolicioni  vllo  modo  lubeire  ziftpeks  2 

Ctttai>6cfijiequonoa  eft  tale,  yt  buiaf-  1»  <mdyt.ennarat.turis  imitH,^tit.  de^  jsjcc  diC 

modi  pjcnas  increatur  ;  Cum  igitur  in  fponfalib.,&  matrim.  nHm.x^. ,  Sairus  in  pofirioni 

pr^fcnci  hy pochcli  non  potucric  illa  ab-  decif.  i .  dc  raptonb. ,  loannes  ^t^elus  Bof-  Concilij, 

ductio  cflc  ad  finem macrimoni),  cum_*  fm dematrim. contra3x,iJJi,tj„SatKbez.  ^^?': 

optimc  noucricrapCor,illud  nonpofse-*  de  matrimon.  lib.j.difp,iz.num.j.,  &  difp.  "jfwb»»: 

fubfiltcrc,  vciqi  iioa pocuic  dFc  confum-  l  MbericHs  inLvnicanum,  i6.dc 

mata  inordine  ad  illas  p^aas.  Ad  fliud>  rttptu  virg.,  Gandtmu  de  wtdtf.  tit.  de  mnlt. 

quod  fubdicur,  ncmpc  Concilium  non  qHsji.dcpcndent.  a  flatutis  num.zi.  Ratio 

rerpcxeric,  vtrum  fmc  habilcs«  ncc  ae^,  ex  pra;di6^isdcducicur,quiarapcus  pro- 

dioendaiQ  cft  rcfpcxifTe  loatrimonium.,  prii  aon  eft ,  vbt  faBmina  abduda  oon- 

propric  fumptum, nonautem  matriiTio-  fcnfic  abduftioni ,  nccobftat,  quodpo- 

Qiua)imagiaarium,  quod  poctus  forct  fteaeadcmfa;nuaarcfilUca<tcibus,  io^ 

negatb  macrimonii ,  quam  macrimo-  ordinead  quosabdufta  eft »  &  quoda-  AaiocS.' 

nium  ,  &  voIuilTc  a  raptorc  aufcrrcL^  modo  pajniceac  abdudlionisjnonobftat, 

quaiucunque  fpcm eiufdcffl , qua:  cfse^  ia^uam  >  quia  ia  huiufaiodt  malefitijs ^"^h 

iWii.pocer^c  cjtifieate  «omugiu  rapcfls  a^{ofuaorigtneconfidecaiidaeft>aon 


opmiqo 
nis. 


€iiiiialt«rO, 


/.n  ,  fi  abdu(fla  fic  faemina  confcnticns, 
quspoftearcqiucur,  raptor  . 
fubiaceat  pmus 
CoQcilij. 


ia  exitu  per  tcxtum  i» /,  Vhmff, ai  Un^, 
Id,  de  ftcarijt , 
Solum  hicoritttrdifficuItas,an,n  poft 

abduflionem  voluntariam  ex  parte  fw- 
miosc  abdu4^jC4demfauiuaap«aicea- 
tiam  babuerit  de  oonfenfit  in  abduaio- 
ncm  pcapftico ,  vditque  ab  abduaore_> 
rcceaere|Q(h4comaibus  viribus  obfiftar, 
adeout  laedio  afte^  cadcm  fa:miaa-i 
pcrfeuerans  apud  cundcm  rapcoremi  fit. 
noa  coafticuta  in  ioco  tuco ,  &  libero 
coafcafcrit  macrimoaio  iacelligacur 
raptor,  &abduaorrepugnansrecefrat 
rubcfle  huiufmodipaenis . 

fuxu  mox  difta  vidccur  abioiucc  di-  .-iikreas , 
ccodum  ,  quod  ftaace  pra:cedenci  con-  9uo<| »  ^ 

fenfuad  rjnriim  .  Cc\i:ic\  nhHiifl-ir»n<»m  .  ncmina.» 


3 


tlncidatitr  fa&um .  i. 
'if^cdifpofuioni  ^onfilij  ,ttec  fttnis  fiihdi- 
tttr  .  2>. 

Si  ftnuta  pofi  abdutiionem  voluntariam^    fcnfuadrapcum,  fcuad' abduaioncm..    .  . 
ptmtcntia  mota  vflit  abfcederc  ,  &    cximacur  rapcorab  onerccaliumpsaa- 

...j.   i-um,cumaonpoflitdictraptU8,vDinoa  yjlitrtc* 

cft  violentia.fcd  plcnus  confcnfus  rcfpc-  dere  ,  Sc 
ctu.abductx ,  6c  licec  in  concinuacione  .ibduceoi 
faperucniatdtflreofusyflciauoluauric-  i<np«- 


abduSorita  tdtfifiat.  mfffni ,  vt  r«&ff 

»  afeiia,confentiatmatrimomotanteqHam 
CMftititatur  in  loco  tute  ,  ftatentia  afie- 

rm  ixmtvm  m  fii^f^nUC^^^in 
'(«MrirM  fnuftuia  fjcfomtur  cm  /mii  r4t 

DIsqyisiTFo  XXIX.  Maximo  amorq 
fc  proicquebancur  ad  inuiceni_, 
M»expQ  Xiicodoricus,&Caia  iuuencs  aubilcs  , 
^oobila*nqtte  acdoieni  coocqptuau 


I 

Faaifc- 


tas  fimui  cumpcnitcntia  dc  ulicon- 
fenfu  pratftito,quia  umcninitiura  con-  ^fS^j— 
fricrandiiniillb  iwexitus,  idco,  ficuci  ^ 
in  origine  rapror ,  fcu  abductor  non  fu-  trinio- 
biacechuiufmodi  pa:ais,  ica  ncc  inpro-  nium,n6 
grcCTu  ,  quantaanwiaeQdBiiiiaaerae-  fubj.ia.ie 
niacdifleafus,  dct.ncns 
£xa4i»cfo  ^umiUacoatiauatioah  ^^i::  • 
dii^HgBiifnirpwi  diMi  ex  oane^^'* 
..-i^.  abdu- 
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illud  critiuillmn^  abduftocfubdcmr 


abduftac  aducrfetur  libci  tati  matrimo- 
■ijy  quod  ciUd«  i^uod  principaittcr  in- 
^fAfduBt-JttNH^^IinBcipu^  ^  C"^- 

4     linm  Tridcnt.  dx.6.  fc(<.  14.  dc  rcformjtioue 
ODon»^  matnmoHif ,  idco  noaeftAXur  abduccos 
ftifMe  illa^OBrim^  «hwntione  non_, 
dcbc>it  rubiiccrehuilifiiJdidirpoiltioni 
SSrario  PfEnali, ncc aiKnddftdkliint praBccdca 


lubus. 


5 

Et  pr» 


tia,  &  praeambala  ad  dfeftum  a  iure  in- 

tcntum,  vbi  habciur  ipfc  cnct-^us  pr<B- 
fumpiionislibertatiii  adcmpca: .  Accedit 
'  iuxtafup€riu8diaa,i|uod,4uamuis  dif- 
pofitioConcil.  Tridcntinus  inallegato 
cap.  non  rcfpiciat  r.iptum.quandoprx- 
ci:>c  politus  c  Aex  linc  cx^icnds  libidinis, 
nec  refpiciat  manfanomuin  in  in^tkme 
mp!cntis,nccconiunp;ituraftucum  tali 
juatnmonio  ,  fiumcn  polituslitcx  liiK 

fvatciA  libidinis»  &  deindeeodcm  per- 
euer.intc  initum  fitmatrimonium  nvi- 
tata  pnori  voluntatc,  &  m.unmouium 
illud  fubdatur  dtfpofitioni  ciufdctn  Cd- 
cilij,&  raptor  nxnisineodcniConcilio 
comminatis,crgoctiam,quantuniuis  il- 
la  abdu^io  pofita  fucrit  accedeatc  vo> 
luntate  abducta: ,  fi  poflca  mut.ita  vo- 
lunute,  perquani  abducta  rciillit ,  &c 
perfeuerantecoatiouacionc  a  bd  u  lon  is 
matrimonium  contradum  tucric,&  hoc 
iuxu  dtlpoiitioncui  eiufdcm  Conctlij 
cricnuUum ,  &  abdu£tor  fuberit  pxnis 
&C.  Confcqucnti.i  ton/t  ,  qiMndoqui- 
dcm,(imcafu  alluinpu  liKiiD.iuoabdu- 
^ionis  exfine  pr.vcisc  cxplcnd»  libidt- 
ris,  qux  cv  diLlis  non  luhi.icct  difjiofi- 
tioni  Concilij,non  toiiit,  quod,u  coniu- 
gacurcuma^uali  roatrimonio  iila  pcr- 
lcucrantc  non  coniunr^attir  cum  pxnis 
comminatiSjica  illa  iiicohatioabdudtio- 
nis  voluntaritc  in  origine  toUerenon^ 
poterit,quin,ric.v.lcin  pcrfcucrantc  tnu- 
tata  voluntatcabduccaepoftca  reiillcn- 
tis  cum  macrimonb  conmngacur ,  non 
fubdacur  illud  matrimonium  difpofi- 
Cioni  Concilij ,  ficabduaor  paenisin  eo- 
demcomminatis ,  fi  etenim  mitiumin^ 
priirn  »  c.uu  noa  u:iicic,ncc  videuirpolTe 
ofiiccrc  in  lecundo , 

Fatcor  rationes  prohacfccunda  opi- 
iii  nK"  mc  valdc  vrgcrc ,  qu.imobrcmei- 
dcm  .idlucrcnduniccnico,  quidquidex 
aducrioicntire  vidcatur  Sanehn.d.Ub.y. 
dematrimmo difp. izjkj, i  acc eiusobie- 
^a  mc  moucnti  licet  cnim  atcento  prae- 
cisc  iniiio  illc  raptus  non  lubiaccacdif- 
pofittont  Concilij,  cum  fitomnin6  vo- 
lunt  u-ius  refpcftu  .ibdiia.t.tjuia  tamen 
concmuatur  cum  tnuoiuntanctatc,  ex 
tunciacipit  cllc  inuoluntaria,&  cx  tunc 
fubintratdifpofitio  Concilij,vndc,fipo- 
Itca  non  icruatis  conditionii^usciuidem 
jSoodlij  matrimoiiiiiffl  oontrahftturj 


psenis . 

Ei  diAia  k  ooacrario  fenfu  poteft  d» 

duci,quod,fi  fbcmina  inuita,&  rcnitens 
fuericabdu^  a  domo  Fatris  ad  locum 
ab  eodcm  abdndore  deftioacum,  &  po- 
ftea  mutata  voluncate  in  matrimonium 
coaleafcrit,vtique,  &nutrimonium  fic  CorroU- 
aulknn(nifi  feparata  I  raptorc,  &  in  !o>  num  ad 
co  tuto  &  liberoconftituu  liber^  con-  pvgdada. 
fcnfcric)  &rapcor  fubdaturpseaiseiuf- 
dem  Concilij ,  fiue  illud  macrimonium 
feruacis  illiscoadicionibusfucrit  fecu-. 
cum,fiue  non  fuerit  fecutum  .  Confen- 
tiunt  loamies  .Angelus  BoffiHs  de  contraS. 
injtrim.cAiMm,i9^Smibex,de  matrim, 
d.lib.j.  difp.i^.mm.y.,ncc in  hoc  rema-  • 
net  ambigendum,  cum  exprcfsc  hoc  de- 
oernatnr  ab  eodem  GoBdlio. 

Si  vcroinquiritur  ratio,cur,quando 
voicns,6i:  conicnticns  ijinina  ai>ducitur, 
&poftea  eadonrenitente  per  muutio- 
nem  voluntatis  noncontrahitur-matri- 
monium,raptor ,  lcu  abdU(ftornon  fub-  Sofuifur 
datur  pxnis  Concilij ;  quando  ver6in-  quA^t  ^fn 
uita  abducitur ,  &  pofiea  mutata  vo-  '"^^*^^ 
luncateconfcntit  fubiaccat  nihilominus  ®PP****** 
raptorhuiufmodi  pxnis;dicamhocpro- 
ucnirc  ,  quia  in  pnmo  cafu  nullomodo 
confummatur  dclidum,  nec  inabduc- 
tione,  nec  in  matrimonio,cum  concradW 
non  fueritQX  rcfiJicntia  fxminx  ;  in  fe-  ' 
cundo  vcro  calu  dclictum  inteiJigicur 
confummatum  in  illa  violcnca  atnluc-  ' 
cione  cx  finc  concrahendi  raatrimonij ; 
non  cmtn  ad  iioc  delidum ,  &  ad  pxnas 
rcquiritur  ipfum  aAuale  inatrimonifiy' 
fcd  fufficicntcr  pcrficiciu- ,  &rcompleCUC  • 
per  adtualcm  raptum cum  ilia  incentio- 
ne,  vt  fupra  lati  pcobauimus,  &  in  hoc 
conlcntire  arbitroromiKsDD.aU^ti 
piorciponfioae. 


f.  XXX. 

An  raptor  £BmiiuB,  noo  vt  ipfe  concra- 
hat  cum  iUa»  fed  alitis  ,  (ubdatuc 
pniisGoiicilij,  anfattniOle 
alius. 

S  FM  M  UiR  i  FM, 

Fa{iimct(  ratiombus  dnbitandicirca  ipsu.t, 
Sireptus  fueritcommijfns  fciente,confentim' 

te,    i,,(l.v',tc  Tbeodorice , luc  nmttmfft 

pxnas  dotattonis .  %. 
Iffi  tme»,  fitf  nmine  Theodarici  exeqMe^ 

retnt  refmm,imfiAir(i  fmu  dauU^^ 

nis,  }, 

Si  refmefeSm^^M*  ThteM^t^, , 


kju,^  jd  by  Google 
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ivmte  ignanmtia  initum  mati  mWIWW    comroifl^usper  Caium  nomine  Thcodo^ 
ipfefnotttettetur  addotm  .4.  ricifcieQcis,  &coQfcacientis  jquinimmo  2 

tdbdM&afamiHa  ignoranteeo ,  pro  quo  fuit  cdam  tnftonte  eodem  Theodorico ,  hic  Si  r.iptus 
-  tidnSaffipoflea  bic  ante  nnptiaj  cegno-  tcneturadpflBnam  dotationis ,  fiue  ma-  Aierit  c6. 
tteritr^iftmttf&approbauerit,&  nonfer~  trimonium  illud  fucritfccutum  cum_,  miffusno 
natis  eottditiembtit  CvKcUij  cantraxerit ,  eodcmTbcodorico,  iiue  non  tccututn  .  i)?'"^ 
contraHtts  efi  mUm ,& iffe  metnr  4d  Vidctaatan^nurcloamies^elus  Bof-  . 
dotem  ,  fiusdematrim.conri\!tt.r.i  ^.v.ix.,San(hez  ^q^^ 

jthducensnon  teneturpM^dotationis,qHan'  de matrim.iib.j .difp .1  ^ .H.6.,dnma.(xtunt  featictu, 
d»  iUc,  pro  quQ  miimtf  tmrtxittim»  nutriinonium  illud  fic  contraftumfore  cV'  inflan' 
ignorantia  .  6.  inn.ilidii,  &  ipfum  conrencientem,cuius  tislucno 

SiabdHcens  nomine alterius  ignorantis  ipfe    nomincfadus  fuitilleraptus,fubirc  p^-  tu  t^cp<,"" 
mnmeouftiio  eum  rMptnm^eriifim   nas  Concilij .  Ratio  cx  codcducitur,  'Il^onu 
tl^fmku^miti^ <-]U\.\  in  hac  hypnthcfi  intcrucniunt 

omncs  conditiones  a  conciUo  rcquiiitaB 

DIs<^isiTio  XXX,  Nonerat  Caius   ad  inualidttatero  contra^us ,  &  ad  p»' 
Thcodoricummaximo  amorcar-    nas;  violcntia  fcilicetillatafxminas,  fi- 
^     dere  erga  Formo^uni  Virginem,  &  cupi-    niscuncraitcndi  macrimonium ,  &  fiDrti6 
Faaum^  dlneflagnreeandentn  contugiumyfibi    macrimoniumiprum  non  conftituca  ea-> 
dc^bns"  <^P"^*odi.  Vt  gi.uuincidcmTheodo-    dcmfcUiunain  loco  tuto,&  libero,ergo 
dubit.in-  ^^^*^  fawttt  k  domo  parcocum  rapuic    noo  cil ,  cur  coocrabi  non  dcbcanc  per 
di  circa^  jpfam  BDrfiio&m,non'  ad  eflfeftum,  v  t  ip-    eundem  Theodoricum  omnes  p^nsBCo- 
iS&m»    ^  cum  ipfa  contrahcrct,  fed  vcThcodo-    cilij ,  adcoquc  ctiani  pcciia  docationis . 
ricus  cum  ipfa  aHbciarccur  .  Hic  plura    Nequedicas^noo yeri£cari,quodmatri- 
controtiei^a  digoa  fucrunc  cxciuta ,  &    monium  illud  fic  tnter  raptorem,&  rap- 
primo,an,n  Theodorictts«Cttius  injcuicu    tam,  cum  ipfcTheodoricus  non  rapuc- 
tiaikusfuitillc  rapius,contraxerit  matri-    ric,necquod  ipfa  rapu  fit  fub  potelUtc  jpf^.-j-i.fQ 
raonium,illud  iHicllig.uur  inualidum-j    cius,quiconcrahit,  fcucontrahcrc  incc-  <fof,cus 
iuxca  difpoHcionem  Concili; ,  fiue  ipfe    dic,  adcoquenonefsc  locum ,  necinua-  intelligt. 
Thcodoricus  fuerit  conkius  illius  rap-    liditati ,  ncc  paenisj  conCraenim  impu-  tur  rapit 
tUS|fiue ignorans.Secundo,an,firaptor,    gnabcris, quiain eahypochefiTheodo-  repermt 
qainQmiiiealteriusabdttxic  ipfam  For-    ricuseft  proprii,  &  quoad  fubftantiam  "!'^  ^ 
mofam,  mutaio confilio  cam  ipfe  duce-    rapcor,  cum  ipfc incclligatur  rapcre pcr 
rec,  intcliigerecur  fubfiftcre  illud  macri-   manusalcerius,  cum  propnc  inHuac  iru 
monium.TectkbanffiCaius  rapuerit   illumaftum,  &moucacquodamodoiii 
Formofam  virgincranominc  Thcodori-    vim  maniiati  ad  \\\.-<.m  ran!ondim,& 
ci  fciencis^confcnciencis,non  folumip-    cadcm  rationc poicii  d.^.  d .  [ir.jn  rapca 
fcCaiusrapior«iedetiamTbeodoricus   fubipfiuspoce(lacc,qu.L  n  n  dccineacur 
intclligatur  contrahcrcpacnasConcilij,    p.i;n.'>  raprorc.Ti ,  nam,  iicuci  raptusim- 
an  vcro  ncutcr .  5cd  ,  quia  latc  dc  his    puiaiur  ci,  cuiui  noraijnc  fa<ftus  eft,  vc 
omnibuscgimus  tom.^^.fMbtit.Contn^ia   ipfecumrapcaconcraherec,ica  decentio 
Xlf^.dc  fpotifjl-bus  I.  Vifq.  5.  §.  i^.pfr  to-    raptx  cidcin  imputatur  ,  cum  nominc 
tum ,  idco  in  his  non  immoraraur ,  fcd    ipiiusdctinc.iLur,  iicq; noncit,cur,licuci 
I<eaorem  remitrimus  ad  ibidem  dida.   matrimonium  illud,ii inirecur, forecin- 
_  Difficultas ,  quam  fpcciatim  fub  hoc    ualidum,  ita'l  hcndoricus  non  tcncre- 
ticulo  examinandamaliumuuusj  eric  in    cur  ad  omnes  paenas ,  adcoq;  eciamad 
ordincad  pxnamdotisrapciecoiiftreiH  dotacionem . 

d»,anfcilicct,firaptus  fuericcomraiffus       RcrpoiidcDfccundo,  inca  hypothcfi , 
a  Gaio  nomine  Theodorici  fcicncis,&   quarapcus  elkc  coiumiilus  per  Caium      '  . 
oonfeadencisjipreTheodoricusteneatur  nomineTheodorici,  hocrcientectmfen-  P,„pl 
adpxnara  dotatioms,fiucfucrit  lccutii    tictuc, &fortccciainin(lancc  ipfeCaius  [^rnoj^ 
macrimonium)fiuenoi(fecu^um,fi  vero   non  ccncrccur  ad  pienam  dotacionis  tenoccur 
Ig^^'-  fueritcomifiiffliscodemTheodoricop;-   etufdemPormoraBrapce;€oll%i(orex-  acj  fxai 
inordine  "'^"^ ignorante,&cum iprocontra(ftum    prcfsc cxipu difpolltioncConcilii^quad,  ^fet.icio— 
«d  eitus  ^ueric  macrimonium  j  cencacur  ipfe  ad   vbi  a^ic  dc  psoa  infami«A  cxcommu-  • 
4/otis,\    talcmpaenam,an  veforaltemipfeCaii»  nicationis,compitiMfldltiionfolumrap- 
raptor ;  fi  vcr6  fucrit  commiflus  codcm    torcm  ipfum ,  fed  etiam  omncs  concur- 
Thcodorico  ignorance  ,  ^joftea  Caius   rcntes  -ibi-  £t  nibilominus  raptor  ipfe ,  & 
fapcor  motato  cOfUUio  ^fsm  duietit^   mmmiUi  eet{tli«m ,mixtlimn ,  &  fmtorem 
an  ipfeGaliit  laKatiir  ad  iUanpmnaiii  prSentetfim<^fo  iurc  cxoir.mimc^itt ,  ae 
dpt».   •  •  •  perpetuoi^^imt»  vbi  vero  .igicdc  paeaa-» 

fjlripofld^  pcimo «  fi  raptui  fneric  douuuiiii  jlilin  comprehcadit  ipfi^li 
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fipcorem  -Ibi-  Trneatur  prMterea  raptor  £lionercfpo£kuipfius,erg6  ncc  incodetn 

mtUieremraptamtfminvxwmduxmt,  coafidcraripoterit  ali^uapfoaiNeque 

ftMC  nMdiixeritfdetentaf^vbitri»  bdieis  dicas ,  quod  in  hoc  etiam  matrimonio 

IMV,  ergo  quoad  hanc  paenam  doutio-  inito  cum  Theodorico  ignorante  confi- 

ni^  non  debct  comprehendi  Caiusj  qui  derari  polTit  illa  compulHo  ,  quae  fuit 

abduxic,  non  vt iple  cum  illa  contrahe»  confiderata  4  Concilio  Tridentino  io.* 

fct^fed  vt  contraheretcumThcodorico.  illo  decrea>irricante,&paenas  inferen- 

Nequedicas,  quod  cx  hocpotius  di-  cc,quandoquidem  potcft  cflc  prjefum- 

cendu  (it,  quod  tcncacui  docare  Caius ,  ptio  metus  quoad  faeminam  rapum,  6c 

quipropri^tnrigoceeftiapttirjiiaafli  defcausrub(lantialis,&ru(ficiencttc(»- 

Thcodoricus ,  qui  non  rapit  pcr  manus  renrus,qu«  fuitmeta  talis  dccrcti;  cum 

propriasi  &propccrea  noncft,ninaequi*  etenim  raptor  eandem  abduxcrit  adef- 

ualenBerrapcor;Contraenim  iropugna-  fedlum^vtcontraheretcumTheodorioo, 

bcris,  quia,cum  ipfc  Caius  rapiat  nomi-  aequ6  ftantc  illo  raptu  illa  timcrc po-  Sotuun- 

nc  ciufdcm  Thcodorici,  ipfc  nonintelli-  tuic  vcl  cumipfo  raptorc  contrahendo,  t«f 

gitur  principaliiyfed Theodoricuticuioi  vd  cum  alio  ab  eodcm  raptore  intento;  "^"^ 

nominc  fit,  &  proptcrca  nomine  rapto-  contra  enim  impugnabcris,  quia  fi  vcrc 


ex 


ris  quoad  hunc  ettcdum  vcnirc  dcbet    fueric  talts  metus ,  vt  fecundum  fe  fic  (^cmidlii 
ipfc  Theodoricus ,  qui  eft  prindpaln  >  rnfliciens  ad  irritnndani  contraftunL*,  dedeOx»  • 
quod  ctiam  confideralTc  vidctur  idcra    quando  Thcodoricus  cam  duxit  ma- 
Concilium  Tridentioumjdumdixicrap-   nenccm  fub  Cai;  poteftace ,  certc  con- 
toreaiteneriaddocem,/8ffpr4|pr«iiAn»>  traftutiUenDniuUiileicc,nonquidcin      ■  - 
rit  in  vxoran  ,  fiue  mn  (/«Armf ,  pcr  qujc  proptcrdif{>oritioncmConcilijirritantis, 
^cos  °  verba  referc  difDoficionem  ad  cum ,  ad  led  ex  nacura  fua  ob  defeaum  fufHcien- 
conMe—  cuiusmacrimoiiiamtnonprocttitts  mar*  tis  fubftantialttooafenfitt .  OflBterunL.« 
ranir,  vt  trimoniorefertur  illaabductio;  vndcin    quoad  difpofitionemConcili;,quod  in 
mandii.  liac  bypochefi  ipfc  Thcodoricus ,  cuius   ca  partc  elt  peoalcjquodaue  non  reipi- 
MT*       noMine  pofltusefttlle  raptus,e(l  potint  citpr^'»^  ipfum nietum,(edpericulum, 
niandator,cuiabrolutc  tanquam  aclori    &praErump:io[icm  metus  ,ctiam  fi  aclu 
impuutur  delii^um ,  quod  mandauic «  mecus  non  tueric>  non comprehenditury 
ficque  Gaitts  repucacur  rotumniodo  tS*    nifi  matrimonium  inter  raptorera ,  & 
quam  inftrumentum  ciufdcm mandan-    raptara,quod  abfoluci  nullu  c(^,quan- 
tis  unquamprincipalis  agentis,quari   tumuis mecus ipfc oonincerfueriCjauod 
ioiure  aAiones  mandatarij  dieuntur  cert6ncmverificatur,quandoiaacniiio- 
n^oncs  mandancis .  nium  cli  cum  aiio  a  raptorc,  qui  noru. 

-  &dpondec»^ tercid .  Si  rapcus  illc  fue-   fucrit  coniiuus  iilius  r^xusiCum  verba 
ritoMMnilAirpfrCiiam  m  ordine  ad  psnaliaiioaeKtralMacarikniafi:frmali« 
concrahcndum  matrimoniu  cum  Theo-    &  p ropria  ngnificatione .  Deindiquid-  j 
4     dorico,  ipfoTheodorico  paenicusigno-   quidficdeivoc^uoa4yaiidicaceau,4fe  I 
Stlmptiu  rantejnecoonrencIenteraptui)&eadem  inuaHditatettrmtriamaifeteM 
fiierit  c6*  ignorantia  pcrfcucrantc  fuerit  cum^    pxnas  nulla  videtur  poflTc  cfTc  conCco» 
fumm.i..  ^(jcQj  Theodorico  cootraftum  illud    uerfia  >  cum  non  polfic  ciTe  psna  ^ie^ 
rantfeo^  macrimonium,nullo modo Thodoricus   ddiAo,quod,vta(rerebam,inliacliy«  , 
proquo*  tcneturaddotcmfcminxconfcrcndam.    pothcfi  non  potcft  confidcrari in  eodem 
nfihu  eft  Sic  fendre  videntur  loanncs  ^ngeUu  Bof-    Thcodorico ,  cum  iiitelligatur  pcnitus 
ttpetbae  fiittt&Stneber.loc.cit.tZippeus  inanalyt.  ignarusilliusabdMftioniafiflfnomioc 

ritcigno  enanat.iiirisMOuilib.^.  tit.dc  fpoiifalib,t&'    proprio.  j 
untuini  matrimoH.  num.x^.yGutiercx.iematrimmi,       Hic  oritur di(ficultas,an,n veriilla_* 
uiqoaia  ^'^B'^^-  ""'"■lo.,  &  nosctiam  docutmus   abdu£lio  Formofa:  &(^aperCaitun,  vt 
iAenon  ^.if.fub  tit.Cmitn^  XIKdeJponfali-   contraherec  cum  TheociQrico  pofita-s 
lenetur   bus  i .  Dipi.^.^.i^. ««.5.  &  licec ibi  difta    fueric eodemThcodorico  penitus  igno- 
•4«lotc.  vidcaocur  tantum  proccdere  de  validi-    rante,fed  poftca  perfeuerante  adbudio- 
eaceaiatrimoaiiincereordemconcradi>  ne,&dctcntioneeiurdemFormofxiiLj 
tralritamcnpoftunt  cciam  in  ordine  ad    potcftateCaij  ipfcTheodoricusconfcius 
cxclvfionem  paenarum,  quod  fic  cuinci-   n^us  iliius  raptus  fadi « vt  eadcm  For* 
Vn/foni  'm  mo matrimonio  ncc  in  cau-  moia  cum  ipfo  nuberct ,  approbaueric 
(a  ,ncc  in  efiiGftu  poteft  vUum  dciidlum    eundcm  raptum,&cadcmrormofanon 
refpcau  Theockirici  ^c ,  non  in  caufa^   conftituu  in  loco  tuto,  &libao  iuzm^ 
^ma  illa abAiObna  ftfta  fiiitde  ipfiua   iMiwfiiiijimm  Concilii  contraieritcttm 
confcnfu,ade6queipfinonimput.ir)ilis,    ipfa  matrimoniura  ,  intclligatur  illud 
non  in  eflieftu#yi^||jin  rri  mnn  i  1 1  m  Ulud   matrimonium  inuaiidumj&  Theodori- 

CBKBMnttiflc  p£nam  illam  dotacioniif 

luitl 
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lllillMldiaiNCaientio  ia  hacfo^  ^f^uiD^vtcumTheodoricocoatnhercC: 

tione,  «rraatrimonium  illud  forcmua-  Ratiodubitandiexeoconfurgit,quia_.  6 

Auj  A  ■l'dum,^5i  Thcodoricumfubiaccrcpa:n5  quoad  illud  matrimouium  licct  cuni_.  Q^miKlo 

femiai^  •  Ratio  e(l>quia ex  iilo  icm-  1  hcodorico  potcft  cffc  prflBTumpaBmc-  Theodo- 

ignor.in-  porc,quo  Thcodoricus  cercior  fliftuscft  tus  illaci  ab  codemCaio  rnptorcquod  ncuscon 

ceeopro  <lcillaabduftionefaif^anomincpro]prio,  cftid,quod fpccialiccrconiiderauitCon- 

3110  aV  eandcmque  approbauit ,  iam  incipit  ex  cilium  Tridcntinum  in  illo  decrcto ,  &  ^^"^""5 

u^laeft,  parte  iplius  ill.i  abduftio  continuata_j,  cx  .ilio  capitc  refpe^tu  ciurdcm  Caij  cll  noa  fub- 

fi  poftci  rcu  dctcntio  circ  iniuriofa  cidcm  raptj,  abductiononfolum  iniuriola  cidera  fj-  dituipx* 

^'^cnt  ^ 'P^cconftituiturparticeps  illius  ab-  minaBraptae»  fed  ctiam  eiufdemparen- i»doc»- 

l^appro  duirtionisjcuculpxrcfpciflu  ciufdcm..,  tihus,crg6  non  c(l ,  cur  iptl-Caius  non_,  tioiui. 

baaaic    quinimmu  plurimi  aflerunt  iniuriofaoi  dcbcat  fubiaccre  ilii difpoliiioni  p^nali. 

ripaim »  iilamabdudtionem  ratione  illiQsappro-  Ex  alia  parte ,  cum  dixerimus  tm.  f . 

&:contra  bationis  cidcm  imputari ab  initio,quia  t/i'  fpo"i  v.;b.\.'T>ifq.-^.  §.1 5. «/<>». 5.,  quod 

jferirnon  raiihabitio rctrotrahitur ,  &  mandato  diipoiiiioConcilij  intclligcndalit,dum- 

^'^' comparatur  per leztum  in eap.  fin. dt-»  taxat,quandoraptus  politus  eftad effii- 

difp^-  '^- '■•^^''^•'^''f'''''"»  10.  dum, vt  iTiatri;iv)iiium  contrahatur in« 

tioa^^  nipi/,  iur. ,  item  in  6.  Hota  Genuei^ts  decif,  tcr  rapcorcm ,  &  ra pcam  ,  non  autcnu* 

non  cm- SNb«"MW' t.,Cj«fatt/j&.t.  ofr/h-rMr.47.fx«  cum  tertia  pcrfona,  videtur  ex  confe- 

tat  pa:na  fine  y  quod  lamcii  non  ita  facile  poti-  quciiii  liic-nda-n,  quod  cum  C.uo  non 

dot.itio-  (limum  ia  paenalibus  approbarem-j .  incrctdilpolitiOciuldcmCoaciiij^adcoq^ 

Quidqutdtamenfitdehoc,certumeft,  ipfe  non  fubiaceat  paBnac  dotacionis. 

quod  racihabitioj&approbatio  opcra-  luxta  ibidiic.i  probabilius  a.  bicror,non 

tur,  vt  ex  nunc,  quando  fcilicet  pooitur  fubuccrc  iUi  pa:n9,ad  qu«e  vos  remitto^ 

incipiendo{2ilicetvimhabereatempore  nc  rcpctamaftitata. 
ciufdcm,&non,vtex  tunc  retrahcndo       Rerpoiidco  qu.u  to  .  Si  r.vptus  tucrit 

fcilicct  illam  ad  icmpus,  quo  fa^hi  fuit  :r)in t  i    I  licodorico  penitus ignorance, 

abdu£kioipfo  ratihabentc  ignorantej,  Cv  ^^.uusniucatocoomioipfamraptatiiUi  y 

vtinterminisfimiiibusdocciu  <;  .;r<.t»«i  duxcrit,probabiiiuscft,quodiplcCaiu»  51 

  4^cept.fv.c<^.9%^mim,i^. ,  Moatams  fubiaceat  difpofitioni  Concilij  quoad  cens  i»- 

Vhte^  ^fi^  cap.j^.niim.$i6.,.Meagradttseouf.  pxnam dotationis  .  Ilatio  cxiu^Krius  mine  al- 

r°        i-l'»'^  44- ^'^- '•' '^*  ^""'^i""  di«ttisdeducitur,quia, quantumuisille  terius 

t^PWr     ceperitdlccxpartceiufdcmThcodorici  raptus  non  faclus  fucrit  inoriginc  ex  igiwrao-' 

™'    iniuriofaraptae,&(eademperieueranic  line  contraiicndi  matrinioiuuni  ^^^^1^-' 

anentauerit  id ,  quod  pcrConciliuni.»  Caio  raptorc ,  fcd  cuin Thcndorico ,  ex  j^nupft 

omnin6  cft  prohibitum  ,  non  poterit  quo  tamcn  mucatum  cft  conlilium  ,  &  ntipfcl 

idcmThcodoricus,quinfublaccatp5nis  .ibductiocontinuatur  cum  noua  iila_»  cumr.^i>- 

eiufdemConcilij, ade6queetiamoneri  voluucatc,  perquam  raptor  intendit  tj.non.. 

dotationis .  Confirmatur ,  quia  in  hac  :l\.un  duccrcjiam  incip-r  i!Ic  r.iptus  lu-  «"'tatp* 

hyj>othcl"iconcurruntcaomnia,qua:rc-  bcrc  oadiuoncs  rci^uiiitas  a  Conciiio  "[H-^*' 

quiraiinir.,  vtratificatiodcliai  poffit  ad  incurrcndashuiu(modipaBnas,nem-  ^ 

£name~  nocerc,qua:cnumcratT<if;^rKjii:)rijj.t//ii  pc  .ibdu Ji  >nc!n  violcntam  pcrfcucran- 

zantur    lucub.voi.^.  lib.i^.  tit.i.  nu.p^.,  i  njcbus  cciu  cuiu  il.u  annno  ipiam  duccudi  in-> 

coadicioi'  UttA.  concl.io.  rjoa.i  j.,&concl.xH.ptr  raptorc  cum  praefumptione  inuolunta- 

nWjqusB  tttnmtlHlinsCLirus  i).fin.c}.8j.  injlr..  ncm-  rii  conrcnfui  ui  eadem  rapta,  crg6non_. 

tM^-*  piyouod  dciictum iit  factnm  nomiue-»  cft,cur  non dcbcat  ipicCaius  raptor  iu- 

niQC«  .    ratincantis,  hoc  eft  illius  conteroplatio-  bire  paenas  &:c.  >s  cque  obftare  poflfunc 

nt ,  quod  fequatur  ratificatio,quod  fic  ca,  c\ux  dicta  lunc  (/.  rom.<^,fub  tit.  Co»- 

hujufmodi  naturae ,  &  qualiutis ,  vt  iratiusXiy.defpmfd.i.Difq.^.^.i^.n.^. 

po£tperalilimo>mmitti,dt  ratihabicio  iuxta  mentem  Sancbex  lib. 7.  de  matrim. 

liat  temporc,quodclidlum  poilit  araii-  i^[lpA    nnm.6.  /;i  /t>f,quod  fcilicct  illud 

£cantcprobdrx,cr^6noacnt,cum  hsc  uutrimoiuum  mucato  coniilio  per  ra- 

onuua  mpraefenti  ooncurrant,  quod  ptoreminitumnonficinualtdumiNon, 

hOCddiAum  abdu(flio:iis  non  fitimpu-  inquam ,  obilarc  polfunr ,  quia  iu  pri- 

tabils  ad  jpaBua&  cxuldcm  1  heodoiici  mis  ea  procedunt  dumuxat  inordme^ 

rat^baK».  ad  validitatem-iHyiMonij ,  non  autem 

Maior  difficultas  in  pracfcnti  cft  ,  an  in  ordine  ad  painas ,  cum  faltem  illej, 

in  hypothcfi ,  qua  iplc  Thcodoricus  ra<)  .qui  rapuit  ad  contrahendum  cum  alio^ 

tiocie^iianiiKic  petftaeranOB  non  to*  itmit  cooperans,&  auxiliam  pMbeoaw 

nctur  ad  illam  panam  dotationis  ,  tOr  Dcind^  proccdunt  dumtaxat ,  quando 

iieatur  ialtem  ad  iliam  Caius,  qui  vio*  fada  abdudlionc  ta:min£  ad  iinemcooa 

loMsr  iUam  fiBminani  abdoxit  ad  eflb>  tcajKipdiJpatrimoaium  ciiinalio  inun^* 
»  diai6 
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diatc  mutato confilto  coturahit  cum_.  latenostradidimus^ow.j./«il»//f.Co«f»  i- 

elligi-      ;  Jucauceat  ruppoaimus, quod  mu-  Sus  XIK  defpimfai.i Mifq,^.$.i6.  nwH.i.,  3 

tatDeoo0Uopeilea^iierieinabduftio*  vbi<|uod  pania  docatfonit  non  i^urra>  Rationes 

nc»&poflcaeiillteruallo  perfeuerantc  turipfoiurc,  fed  cxigac  fcntentiam  lu-  cotranx 

voluntatcoNioeptaperilludcoaniium  dicis  ialtcm  def laracoriam  .  Katioocs  tcmiiiiiid 

mutatum  contraxent  nutriniontani^ ,  plurimas  huius  aflerti  ibtd.adduxtrau^ 

quia  tunc  confidcratur  abduftio  pro-  &pr5cipui/}uiaConciliumiprum  hanc 

traAaexillofincmatrimooijcoatraAea'  pjcnam  rcmictic  ludicis  arbitrio ,  quc 


Intelligi- 
tur 

Haofto- 


di  per  iprum  raptorcm . 


f.  XXXh 

An  pa:na  dotacionis  pcr  raptorcm 
dcbeatur  ipfo  iure ,  an  vcr6 
Iblttmmodo  pnd  ludicis 
rc^aicauam , 

I. 

Bxigir  fententi.im  ludtcis  dccLxr.itori.m.  4. 
0nai€s  fdiue  (^oneilii  iaenrrMUnr  ipjo 

Uitftena  non  confiflit  htl 
fid  m  a&iom  *  6* 


D' 


2 

Rationes 
fu^den- 


propterea  nonveait  ipfoiurc,  cum  lu- 
dexpoOiteicattfiinonarbittari.  Iiuttt 

ibid.  di^a  . 

Kcrpondeo  hanc  pasnam  dotationis 
iKmveaireipfoiureyrcdcxigerc  fcaten-  ^ 
tiam  ludicis  declatntoriam  .  Cofcntiunt  Exigit 
»Augufiinus  iijrbofacoUea.zMdctretpart, 
Z.  c.}6.  (}.i.c.fifHisvirgdim9m.s.,Co-  decUr».- 
ninchusdifp.  5 1 .  num.^p. ,  loannes  ^Angelus  toeiam. 
Bofiusde  matrimon.contraB.c.i  ^.num.^i., 
HemUpiex.lA.  i  i.dematrimon.e.  14.  »».5. 
Fatcor  rationcmibid.addudam  funda- 
tamia  iliis  verbisCoucil ij  teneatur  arbi- 
trh  Meit  deemirdotmre  poflelatam^ 
haberc  cxccptioncm  in  co  confiftcntcm , 
quod  Uiud  acbicrium  aoa  dcbeac  intci' 
ligi  quoad  deoemendam  dotem  in  fab- 
ftantia ,  fcd  ad  candcm  prarcisc  taxan- 
dam  in  quanciuce  i  cum  cceoim  raptoc 
compeUacur  cz  vi  difpofitioaB  talis  C6r 
Cilij  aderoigandam  dotcm  raptXjpodeC 
cfiedi(fidiumdcquaotiuUj6c  dcfacili 
ipfe  raptor  pofieteandemlsBdcre^deo- 
quc  ad  collcndara  talcm  fufpicioncm 
lasiioais  Coaciiium^iiatuit  quaacicar 
tem  a  ludicedaeafbiBtaadam .  Quam- 
obrem  ca  ratione  pro  niUlC  ooiitia  ad 
alias  me  confero . 

Et  primo  confidero,  quod  oon  omncs 
paenic  ab  codcm  Concil.  Tridcot.  indu-  $ 
&x  coocra  raptores ,  quancumuis  fub  Nonnat*' 
eademoratioaecontinuatfincurramur  lar  paniae 
ipfo  iurc,  prout  praecipue  diximusde  Conalii 
pacna  pcrpctuas  ia£imi{  pofittin  eodem 
vcrborum  contextu  fimul  cttmexcomj  f^laSiCm 
municatione,  qux  paena  infamia:  exifric 


Is^^v-nrxio  XXXI. In  pra:cirato  c.6. 
fejlj.4.  de  reformat.  matrimonif  Ca»> 
I  ci(.2Vil.Jiabenturh«cverba.7'ejr«Mr 
VerbaL.*  fr^terek  raptor  nmlicrem  raftam ,  fiMe  in 
CoaoUi  vxoremdnxerit ,  fineimdiuctritdttauir 
exceo  4rlri£ri«jyicfWarar.Cifcahccverba^ 
ocwtiagitdubitare,  an  hxc  pa:na  dota- 
tionis  ipfo  iure  aiHctac  rapcocem  «  ao^ 
vcr6  nonnifi  podludicisicatentiam? 

Vidctur  airercndum,cx  vna  parte-» 
hancp.xnam  ipfo  iurcafficcrc  raptore, 
qu.  ndoquidem  ibidem  fit  continuatio 
psnartun  pcr  iitam  pa  rticulam  >  pr«rr- 
t^hunc  yea ,  quac  continuac  maceriam  ad  prae-  fenteatiam  IudiciB.'dcclaratoria  ,  prouc 
cedentu,&  ^aitur  pro,i^nw>repctitque  ctiajn  traduat  "t^aiurr.  in  extranag.  Gre- 
omnes  qualtuccs  pracedcatcsia  feque-  XUi.de  fatis  fro  iefiisia  ,vel  gratieu 
tcs  i.praterealnjlit.  QuibHS  non  efi  fermif-  not.^  1 .  num.  44. ,  Sanchez  lib.j.  de  matri- 
fma  facer.  tesiam.  §.  pr^terea  Injlit,  ^uib,  mon.  difp.  i  j .  num,  i  .,TaMlus  Laiman.  Lib.^, 
mtd,iiit pet,  fotefi.  fokitur  Grafius  e^f,  tra3.iQ.part.j,.eaf.i^.  num.4..,M(dinade 
1 6  J  ,»«»».40 . ,  oiiauianus  yHlpellus  de pr/t^  inft .  tra^.%.  difp.  p6.  verf.  quod  attinet  ad 
pof. ,  &  aduerb.ftgntf.  fnb  diBo  prafertim^  panam ,  pcr  iati  allq|au  ,  &  probata  d, 
1^.  frnterea .  Cum  igitur  in  praxedcoF  tm.y.  fiih  tit. Ceutre&itXO^.de  Jfonfal. i . 
lidi(flionc  fiih  eodcmcap.  Conciiiumcon-  'Diftj.^.  $.16.  nitm.^.,  crg6  cx  eo  capitc, 
tra  huiuimodirapcorcfflj  &  auxiliaatea  quod  in  cadcm  difpofitionc  CoacUij  ci 
paeaam  exoocnmuiiiGatkMiisappofiierit,  ajijs  pasnu  indacattir  fimul  paena  dpj 
6c  dcindc  contra  raptorcm  immcdiate  tationis ,  non  bcnc  arguitur,quod  haec 
fubdidcrit  pauumdoucionisfubdidUo-  ipfo  iure  fucriciodu^iCumnonomaGS 
aepntfnvtfpniciil  dubiofeiittendunu  ihi  adduA«  afficiaoc  delinqhentenL.. 
fft ,  quod  candcra  p;viiani  dotationis  ipfp  iurc,  quinimmo  hic  aducrtcndiuil 
addidcric  rcplica^ qualitatc  ipfo  lure .  eft, quod  non  eadcm  oracioaecoatinea- 
SiaUa  partc  miii(aac.cao0uiiaiqu»   tur p«na  douciQais,qua  coBtiDeracpii 

^  ^  ^a 


venire 
iflbiure. 
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aa  eioooiiiranicationis  >  6e  infiiiiiic ,  vt 

'  *  aeeand6confldcro,  qiiodhuiurmodi 
6    «ena  non  confiftit  in  nuda  priuacione, 

Hic  pje-  led  in  priuationcconnotante  a<flioncm, 
na  noa  quamrcgularitcr  ncmo  in  Tc  ipfo  cxcr- 
confiflUe  ceretenetur,prout  Iat&probat7<4iMr- 

in  nU(b  jij^  ^,,        f .  2,  j .  r.um.  66. ,  Fdiniis  in  cap. 

pnu^iCio-  ^inipiK^  de  (mott. ,  Ancbarams  in  ctfp. 
•  felkis  col.) .  dc  pmiis  in  6.  ,Makr.  in  tertio 
diji.z^^.q.^.f&in fin!- ,  Siluesler  in  "vcrb. 
f*Ba  q.x$.,&C  T^lauarrus  loc.  cit.  rcddic 
rationem ,  quia  non  eft  credendum  le- 
gislatorcm,qui  pra:  ocul  is  fcmpcr  «qui- 
.  catem  liabere  dcbec, velle  facere  parcem 
iplhm  oontra  fe  execatncem  <p;.  /.  «miV 
graue  (^.de  tefi. ,  &  l.  humanitatis  Cod.  de 
cxcu^.  tut. ,  ergo  «igit  miniilerium.. 
ludicis ,  per  (^ucm  declaretur  illam., 
«mam  incurrifle  ,  cainqiie  debo^ 
ibluere . 

Ncc  obftant  ca ,  qua;  cx  aduerfo  op- 
ponuntur  dcfumpta  racione  aqualita- 
tc  parciculx  prxrfrfi  ,  qux  rcpctit  om- 
nia  pracccdcntia  fecunduui  omncsqua- 
litaces;  Nonobftant>inquara,cum  quia 
non  omnia  pra»ccdciuia  in  hac  difpofi- 
tionc  Coaciiij  importaat  psnam  ipfo 
ittre»pn>tit  diiimus  de  pasna  infamiae ; 
SBfcmn»  tumquia  pxnaequoad  efFe(ftum,vt  ipfo 
tor  ratio  iurc  lacurraiuur,  vd  non  incurraacurj 
oppoilw  e'^'gant  ludicis  fententiaiii ,  atcen- 
fenwn--  '^'-■'i^'^  '"^'"^  fccundum  inatcri  im  ,  cui 
lubijciuucur,iuxtaqujra  prd;iuincn«ia 
eft  regularis  mens  lcgislator»  j  nuceril 
auccm ,  (!c  qua  ftic  agimi!s,cum  nonj 
confillat  m  mcra  priuauonc,fcdpriefu- 
ponac  adtonem/vidiiluxxigere  ludicis 
minillcriuni  ,&  ncmo,qiianci:muis  iu- 
lius, 6c  tiuioracus  Ibicat  huiuUnodi  pas- 
nas  perfoluerc ,  oifi  flt  coa^tais ,  proiit 
opcimc  aducrcic^l^^fMtmsiiavAmii/.if^ 


tia. 


f.  XXXII. 

Aa  dos  a  (lupratoreconfticuca  flupratff 
fic  ciufdem  nacurae ,  &  coodicio-  ' 
aisaunalijs  docibut « 

tn  tfuo  confiflat  ratio  dubitandi .  i . 
S^mod0  iUa.  dos  dicatur  pleno  iwre  ejfefiu- 

tittionet  fuadentes  bahere  ratienmiaUs^ 
.^fteffts^^t^trecot^nuta . 
^SKfiewetfian  inre  fluprata ,  &^fiu 

^iemortuanonrediret  adfltfprantem,^ 
jl^(ii^atioe^iafmamdeliili.%. 


Mortuo  marito ,  ft  vxor  dmi  i_  

///.:  dr)tc,  illa  dos  haberetmm  tmiUi&- 
ncs  veradotis  .  6. 

DIsf^visiTio  XXXII.  Cum  Antonius 
deiioraliecCaiam,  eandcmqucad 
hoc  inftantcffl  duxilset  oonftituta  ipfi  I 
congrua  doceoont^it  dubitari ,  an  illa  Senfuj 
dos  fic  pcr  Anionium  dciloracorem-.  ditficul- 
oonftituta  Caiae  induattllasomnesra- 
tioncs,quashabcrct,  fieflctconftituua 
Pacre,vel  abdlio,adeouc,  iieademCaia 
pnemoreretur  eidem  Antooio  confti- 
tucnti  rincfilijs,dcbcat  ad  ipfumrcdirc» 
in  cafu  eciam ,  quo  eflec  coftituca  a  Pa- 
tre,deberet  ad  ratrem  redire,vel  eMan- 
ic  ftatuto ,  quod  dos  dcbcat  adalios 
tranfirc,  dcbcac&  iiU  dos  ad  illos  com- 
migrarc . 

Dc  hac  difficulcace ,  circa  quam  ma- 
gna  cft  diflieniio  iocer  Borginum  Caualc^t- 
num  in  repert.fHarum  decif.  in  verb.  matri' 
m  0  n  tum  fine  dcnuntiationibus  m.y.  &  feqq.  j 
&  iutcr  loanncm  Baptiflam  Lupum  iu  traa. 
de  illegit. ,  &  natur.  Itber.  comment.  1.5.5.  fenfu 
«.I    .  in  verf. &  ifla  dos,  late  cgimus  fldt  dos  fiae 
hoc  eodem  tit.  ContraBus  xyi.  dc  dote  \ ,  plaioiifc- 
'Difq.i.^.6.  a  num.z.  ad  jin.,  vbi  diximus  "* 
illam  docem  pleno  iure  ficri  ciufdcnu»  V*'^* 
Caix  ftuprat.c,  &:  non  dcbcrc  rcdirc  ad 
confticuenccm ,  fcd  tranfirc  ad  bxrcdes 
duidemOiis,  fiue  decelTeric  ez  tcfta- 
mcnto ,  fiue  ab  intcflato .  Scd  quia  ea_j, 
qus  ibi  dicU  funt,  proccdebanc  dum- 
taxac,  quandoeademCaia  reie^s  nu- 
ptijs  cum  ftupratorc  clegit  dotcm,ide6 
hic  explicandum  duximus ,  an  idenu* 
fitaflerendum,quandoeademC^iacnm 
eodcm  flupratorc  fponci  eiegit  nuptias, 
6c  per  cundcm  iuxu  diipomionem  iu- 
ns  m  diS.  caf,i,ie  adidt.  ipfi  dM  confti- 
tutacft. 

Kacio  dubicandi  ex  00  coniurgic» 
quod,cam  nupcis  deAsB  fint,Tidetur 

maritus,qui  fuitftuprator,tantumobli- 
eari  ad  dotem,ae  ia  cafu»  quo  ipfe  prae- 
decefierit ,  yxor  innupta  remaneac  ob 
dcfcdum  ciufdcm  dotis,cum  pro  tera- 
porc  cooiiancis  matrimonij  ipfe  te*. 
neacur  exftio  onera  macrimonij  ruftt- 
ncrcicxquibus  dcducicur,quod,cum_. 
huiufmodi  dos  ficper  ftupratoremcon-, 
fticuuprocemporeconftantismatrimo*  3 
nijcumeodem  ftupratorc  intciligatur  RationM 
cederc  pro  oneribus  ciuldcm  macrimo- 
ni),  &  debeat  referuari  pro  alio  matri-  £^«21- 
«onio,fi  illudconcigcriccclebrari  foA  ^ggg^^' 
morcem  eiufdeapriffli  marid  ftupraco-  tionem 
ris,vtique  ibrtfiidebeacomncs  oondi-  clocis,«c 
tioncsvcraedotis.Propterqusc,&fimi-  fi  erTct 
lia  Fontaaeila  de  paH.  mpt.  clauf.^.glof.^.  "y^^ 
£HVM.»M>*<ioi.  doceccaiure  vcrac  do^  taano» 
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tisfortiri,  &  mortua  viorc  dcbcrcrcdi-    nupfit  finc  illo  aiir^mcnto  . 
'  re  ad  i^uta  maricum  conihcucuicm.^ ,  —  kclpoiulco  iccundo .  Si-mortuoma-  g 
«fitucidosooaftkataiiPatrede  ittrecd-   rito  Aupratore  Caia  cnmdoce  peril-  Morctio 
•  muni  mortua  filia  nupta  finc  libcris  dc-    lum  fibiconrtituJtajUttri  oiipfcrit  finc-»  m  into  fi 
bec  redircad eundem  Pacrem,  &  racio-   alia  eiprctlionejiJIa  dos  probabilius  iia-  vxor 
-  nem  ez  oo  deducit ,  quia  in  hypothelt   beret  onmes  coiKlitioacs ,  &  iuraalia-  nu- 
dotationis  h&q  per  llupratorcm  ftu-    rumdotiura ,  &fic  cxtantcftatuto,vel  ^l?'*^  ^ 
>  pratx>()uamumuis  ipfara  duxerit,intcl-    iure,quod praemoricntc  vxorc  finc  libe-  , 
ligitur  m  ipdim  ftupraiorcm  translata    rismarituslucrcturdotem,  vtiqueilla  fortire- 
obligatio,  quam  habcbat  Pater,filianu.    trannr.ctad  cuudem  maritum  y  vcl  ad  tur  om- 
dotadij&ficuti/ifuiffccdotataaPatrc,    alios,adquosftatutum  vcliusdifponc-  nescoa- 
dos  illa habercc veram  racionem,&iura    ret  dcbere  tranfire  .  In  ijanc  rcfponfio- 
'dociSyfiCiilOittta4Mirediredebancad  'Ucmin fortioribus  terminis confcntire^  verxdo. 
Patrcm,ita cum  fueritobligatione in  ip-    dcbent  loames Baptijl.i  Lupusloc.  cit.,Fon-  * 
fum  transtuf.i  dotata  a  ftupratore  ad  $anclladepa£lisiu^t.clauJ.%,glof.^fartA. 
-iprum  poil  niorccra  filis  dos  fic  CQofti-   iMMf.ioft.>qui,quamuis  videaturniloer» 
tutadcbcat  ad  ipium  tranfire,  tum  dcccrncrc,  fcddccifioncmrcmittat 

Keipondcopruuo,dotera illam  ficper    lc&ori, roagis tamcn  in  cam  partem  vi« 
^pratorem  Antooium  Cais  ftupraiae    detur  indinar^,  qtt«  adflruit  illam  do- 
^     conflicutim  ,quatumuis  Antoniuscan-    tcm  habcrc  omncs  quaiitatCSy&condi- 
Hjk  dos  dera  Caiara  duxeric,in  ordinc  ad  iplum    tionescaeterarum  dotium ILltio  ea  eo 
fit  pleno  ftupratorem non  habere  eas  qualiatei   deducitur ,  quia  feeundus  maritits  nu* 
iure  ip- dotis,quas  habercidos ,  ficHcta  Patre-»    bens  cuin  vidua  flupratoris  nubir  ha- 
fms  Aii-  conllituta,adcout,fi  ipfa  Caia  pra^lece-    bita  rattonc  ad  iilam  docem  un(}uaai.< 
P^^^^'^  dcrct  ipGAntonio,  dcbcret  ad  ipfum    propriam  ipfius  vxofiSynecrefjpicity  k 
^Ktd^e  Antonium  rcdire,  fcd  tranfirctadhairc-    quo  ipfam  habucrit ,  an  aPatrc,  anab 
adniart-  dcs  eiuidcm  Cai<e ,  iiue  haec  deccflerit    aiiquo  alio,  licque  intendic acquirere^ 
ttm  non  teftata »  ftue inteftata. Feri infimilibus   cura  iUisomnibusqualitatibus, &con- 
xeiiit      tcrminisconlcntiunt /otfwnfj  Z.«-    ditionibus,  cum  quibus  .icquircret ,  fi 

ipfum .  fnsiMjcit.t  TantrmitanMs  mc.i.de  addt.,    efti:caPatreconfticuca,  ergo,cumipfa^ 
riarii6iiim4eiHiB.earn.q.\<^j.  $.  dosnum.    vidua  inoelebrationecontra£his  matri- 
I  iz. jMolin.t  de  iujl.& iur .tratl.^.difp.io^.    monialis  nihil  cxccpcrit ,  ncc  aliquam.^ 
verfjMxta .  KaciocxijsdeducicurjquaB    condicionem  appofucnc  accepucam  a 
fttpra  diocbamus,  quia  fcilicet  huiumio-   fecundo  marito ,  hic  intdligetur  illam 
di  dotatio  fic  pcr  ftupratorcm  cooftituu    acqutfiuiflccum  omnibusilJisqualitati- 
dlinpsuam  ddi^i  coniummati  pcr  ii-  bus,dequibu$lupra.Coofirmatur,quia« 
lud  ftuprttffl,adeouc  ipfidebeatur/iuir    fi  ipfa  gemina  fecundo  nubens  propria 
tumuisnon  fucrintfccuia:  nuptix ,  nec    arte ,  &laborc  nunuuin  fu.uum,  cum 
cum  ipfo  ftupratore,  nec  cum  alijs  per   cfiietrui  iuris^dotcm.,  fcu  quanciutera 
ea,quae  latidocuimus  fiib  hoe eodem  tit.   prodoteacquifiuiflet ,  illamq;  fecundo 
5      (^outraHiisXn.dc  DotcI.Dipj.I.  ^/,.nu.^.    marito  in  dotcm  tradidilkt  ,  vc:quej 
IlUdott- rf//)o»/.  t.^ergOj^umlicinpaeaamciur-   iecundus  maricus  illam  acquinuurec 
cb  cflcc  (^cm  ddinqucatis  ,noa  doetadlipfiim  cum  omni  iure,  &condidonibus,  crgo 
SPS^^  morcua  douu  redirc ,  fcd,cum  ra tione    hoc  idcm  dicendum  eft  &c. 
■  dcliftifaaaficplcniiurisciufdcmdou-      Ad  illud,quod  ex  aduerfo  diccbacur 

c»,iransfcrenda  cric  ad  ipfius  haercdes,   a  FontanclU  d.clauf.^ .glof.  S.part.  i .  num.  Sofuutnr 
iiue  a teftamento,fiue ab  inteftato ;  nec   io&.,quod fcilicetdos  conftituta  pcr  ftu-  opTOfi». 
exeo,quodipfcftupratoripfamduxcrit   pratorcm  intelligatur  fuccedcrc  ,  & 
in  matrimomuffl,minuitur  vis  illius ps-  fubrogari  doti  pcr  Patrcm conftitucnd;, 
nsBf  quandoquidd&perfttftedusaue-  .adcoque  debeat  habere  omnescondi- 
gata,&probaupernuptiasinitascum   tiones,&  iura  pcrind^,acfidfctconfti- 
Snpracore  in alio  noaailcuiacur quoad   tuu  a  Patre,diccadum dl h(cproccdcre 
•dtieea  pSBna  ftupratoris,  nifi  in  eo,  inordine  addeobligaodumPatranab 
quod,fi  non ntiberet  cum  ftuprata  vltra    oncic  fili^  flupratx conftirucndi  docc  , 
congruam  dotcm  tcnerctur  ad  illud  caetcrummordiacadaliaiuraf  prouc 
Inagis ,  quod  exigit  qualitas  ftupri ,  vt  idpiciunt  ftupratorem  dos  illa  non po- 
poflit  congruenubcrccii  perfona  5qua-   teflcedcrc  inipfius  fauorcm  poft  mor- 
lis  conditioiiisjilupra id  quod  noncxigc-  temf{mins«qiua>cum  licpsaapcrpecua, 
«etifinon  ftAfetftnprata ;  fi  ver6nuD6-  ddMftin&uOremciitfdemfinmnc,da(^ 
retcum  ipra,nonteocrctur,nlfiad  con-   quc  hacrcdum  perdurarc ;  nc  dclidlum 
Ipruamdotcm ,  quia  nubcndo  cum  ipfa  marici  ftuprantis  remaneatiinpuaitum» 
"^n^oiifticuic  in.ftatu ,  quo  copgrui  4»  ^•a'..  .     u  . «.  3 1 :{ <  ij*    v  ^  - 
«iMb'..A  -  *  *  Bee  IJEXXI0. 
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quibf4s  alieiue  fe^a ,  vterque  parens  ftt  iieH 
m  I  I     I     II  II I  I    I   I    ^4ter ,  & Mater ,  hi  tanttmmodo  liberi  ad 

emm  fme(}iones,  fiiie  ex  tejiamento ,  fitie 

$«  X  X  X 11-1«  0b  intefiato  vocmw,&  donati<nest&  iil^r- 

ralitatef  his  aceedere  poffint,  qmartoiox^* 

Aq  dos  per  macrcm  hacrctkam  coqfti-  nm  vcnerabili  nminefimt  decarati,  &  fu* 

«Knda  filiz  fitez  ticulooiie-  biiidi  imponic  onus  parentibus  haBvet^ 

roipi^  ^uomodo,  cisalcndi^&dotandi  filios,  &  filiasor* 

todoxos  &c.  £x  quibusprioribus  verbis 

SVHHUfilFM^  baXyotXf&imtmiim  i»  eafk^  alter  nm 

modox«  H.eligionis  efl  ,  vidctur  clari  de- 

Series  faSi  in  boc  titiUa .  i ,  duci  j  quod  ilia  diipofitiQ  non  tantumL. 

Ixpanitur  textitt  in  l.cogiiotiiiQtK  C,  <k  a(ciog9t  vtrumque  parentem  j  qumdo 

ha:rcticis .  i.  vterqueefth«rcticus/cdctiamalierum 

Materh^treticAcxcUifa  Tatrc  CathoUeti  te"  tantum,  quando  ilie  ibluaunodo  talt 

netaeitwtfUimwbeUem,}^  Jabe  infeftas  eft.  Hinc docetPmmMt 

f xponif «o^ leicnw in y4ciQ  eftC«<l9lve<  depaS,iiupt.clauf.$.glof.i.num.i9.&clauf, 
m,f,  {'«'r.ijHfWtiQi.Matrcmhsre- 

Textm  iQ  l.Ga»ioi  C  dc  hcret. ,  aa  ftt  vaua  CKiflente  Patre  «itiiolioo  teu^ 

evrreUorm  1.  coj^QQqiinus  «jpmifMCf  fili^s  cadioltcas  dotare , 
kim  in^  ,  5 .  Sub  hoc  titulo  plura  veniuat  exajni- 

9(oii  frimaitHt  alhimtis ,  nee  dote .  6.  lianda,fic  prim6,  an  re  vera  ex  illo  teKtu 

illater  hareticn  tenetur  ^iiabus  iare  dotemx  in  l,  a^nouimus  C.de  h/tret, ,  &  manicheis ,  Aftfcdi 

quantumuisTater  Catbaticus  ftt  diues.j.  infcracur  obligatio  quoadMacrem  hse^  — 

HeijciMfitier  nannuU^  expliauiones  circcu  rcticam  dotandi  filias  ortodoxas  exem-  di  dra^ 

rrjTfiminl.Gazaros.  8,  ptoPatreortodoxoaboncrceasdocan-  hunc  ti-. 

Miiterpofl  conflitutamdotemfilite  Jh  hte-  di.  Sccund6,cx  fuppofiuonc,quod  rcft^  tulum, 

rcfi  refcipucnt  poteji  cam  4  Vatrerefe-,  fiatiUa  illatio,  an  noc  vcrificecurdum- 

tere ,  p,  taicat,quando  Patcr  cft  paupcr,an  ver6 

Sivtertf ;purens  fuerit infidelis teHetnrvter-i  ctiamquandocftdiues .  Tcrti6,an,fi 

que  pro  rata  dotarefilias fideles ,  lo.  Matcr,duni pcrfeuerabat  in  hasrefi  con- 

Si  Vmr  iefiidis  in  alio  exia^m^    «fif  flituit  filic  ortodoxz  dotem ,  &  poOdl 

^mifif^&mmteie^  U%  abcrrorcrcfipuit^xiirua  Patrcrepctcrc 

dotcnijquamfiiicCconiUtuit.  Qjart6> 

>IsQyisiTio  XXXIII.  Contra£lis  an,fi  vt«rquc  p4ren$  non  fiicrit  ortodo- 

nuptijsintcr  Caium  Catholicum ,  x^Rcligionisjtcneatur  vtcrquepncata 

^     6(  McuiamH<erccican;i,vel  qu«c,quam-  filiabusortodoxis  doccmconfiitucrejM 

Fadunu  uueflctcathoUca  pro  temporc  celdMrati  ver6  dumcaxac  Pacer &c. 

COOirailus  niatrimonialis,poftca  tamcn       Rcfpondeo  primo  iuxta  alibi  difVa,  3 

*    iQ  haerefim  lapfa  elt ,  in  cai^ue  percina-  nt  fiiUor»Macrcm  hscrecicam.  exciufo  Pa- 

citirperfeaeianit,genit«funteseifdem  treCacholicoteneridQtarefiliamatfao-  iwRtic* 

nuptijsdu:e  filix,  cumquc  agcrctur  de  licam  .  Conrcntiuntpr«ctcrpra:fatu.ni^  renetur 

illisinmacrimoiuumcQUocaadis orcuin.  |^oncaneUamloc.cic.c/o/ai»/jvf«rflM;fr  praxifo 

eft dWiutn,anad RitremCatholicum»  cJehKteieitim,&inl.fn.verh.paterfm 

an  vcro  ad  macrcm  hxrctlGaQlQattSil^  ^.<^c  iot.  promif. ,  Salicctus ind.l.  copioui-  ^^^^ 

«umberct  UlAS  dotaodi «  mits  CM  hiere(,f  &  Manich.t  Talacius  in  re-  giiaiou 

OccaOoncmdedithuicdil&diQtcztaa  pet.rHb,dedMM,imrervir.,&vxor.$.xi^  cxAulbf> 

in  l.  cosnottimus  C,  dc  ijxi  ctic.  &  manich.  ,  num.^.yAuRi^iiMs  Barhofa  collc6i.ad d.l.co-  cam« 

vhiiCumdicacur, quoda  pareocihuseui  gm^imisQjeharet.,& Manicb.,&coUeS, 

^     non  ortodoxis  pooinc  filij  ortodoxi  czi-  ad  dijieqtie  Matermt.j.  Cde  iur.datJRm 

r  fiM>*   ^^'■^^^'■^^^^'^otcSi&donacioncsprop-  exeode(lucitur»quiaconftitucio  Ana- 

fLi?Kxtus  '■'^ nuptias,atqiadid  iUo« COmpcUerc»  RAGjini,tjcognouimutC,deb4Bret.,&Maf» 

m  l  cogno  vidctur  cciam  dicl,quod,vlM  alter ex  pa<  nicib.condita  eft  in  ficuoiwm  fidci  Catho- 

uimus  C.  rcncibusfcilicec  Pacer fuerit  ortodoxus,  licx,  &  in  odium haBreticaB  prauiuds» 

4e  bturet.  &aUcr  ncmpeMaterh^recica,poaintab  vcruhditibidcmlmperator,  crjg6  illum 

eadcm  filijortodoxipeterealimenta,&  dumcaxac  cx  pareatibus  afficit  quoad 

fiUcortQdQxaB  dotem  in  odiumhac^refis,  obiigationemjqui  hf rccicaafRciturpra'» 

feu  fidci  facrofandtat  viuUtaea^UQdcla>  uicace ,  caeteroqui  non  cflct  conditutk» 

rius  videtur  dcduci  ex  verbis  etufdem..  cdiu  in  £auorcm  praecistt  fidei  cachoti» 

textusinpriacip.  Ibi-/»>mo/anciiMn,t«  oe  .  CoQfimiatur,quiaImpefacoria^ 

non  tantum  inctSfu ,  t^i  alter  non  artsioxtt  cadem  confticutionc  a;qui  obl^c  Pa- 

Hlf^iQnts  efi ,  fed etim in capbus,  iiL,  ticc^kidatrem noa ociodQMsadooa^ 
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f 


DcDoteI.Dirq  !.§  XXXIII.  40J 


 „,  !ta-,  dotcm ,  danationcs  &consBuasdotes.HaBcauceiiirpectaltt 

Kafiw^*  proptcrnupms,&rucccffioncmfiIijs,&    prouifloinalionon  poicdconfiftcrc.nifi  ^P*' 
pro  r^-  iiUabusscacholicis  -Ibi-  Heoropterdmini    in  co,quodparcmintidcii5,  tcncatur  in  ^  ^^'^  P"? 
F"""*"'  ammh  MkmmftHtka, vHmatenui fine   pcnam,  &odiumiafidditacfserogaf!e»  dl^^^ 
liberi p-ouiftone  fraudari ,  quibtis  vltimis    alimcnta  ,&  congruas  dotcs  filiabus  fi- 
Terbislmpcracor cofflpidiedic  Macrca^   delibu^  &  cachoJicis»  ikqi  uiis (^fpofi-, 

3aam  in  pr^deacibas non comprehen-  tib  cft  nmplex ,  &  abibluia » tt- nem  rc-' 
crac ,  cum  dirpofitioncm  folummodo    ftringicur  habita  relationcad  alias  dil- 
dtrcxeric  ad  f acrem^quiaeiiftence  (bla  po&tioiiesooacoa(id6r«uice>,quaiicatqn 
Maltcinfideli,&haBreixa»&nMiFar  infidelitatis . 

trc ,  dirpofitio ad  folam  macrcm erit rc-       Hxc  omnia  ctiam clar^  liquent ex.l.  ^ 
ftringenda,  (icuci  reflriagicur  ad.ralum    ideme/i  C.debgret.^  Mamch.,  vbi  dccer^  .  ^^?'^ 
Patrem,quandohicfi4tteftinfidcUi/4B   aieur,quod,(ialiquicx  filijsnntCatho-  i^i^i^^^ 
Maccr  fidclis ,  quaodoquidcm  cadeni_.    lici ,  altj  infidcles ,  foli  catholici  admit-     c. dt^ 
dirpofitioeftinnuorehdci,&inodium    cantMr  ad  cocam,&inccgramruccctIio- |Mii«f<.  > 
hasreticasprauitaus ;  Ncque  dicas,hanc    ncm  i  cx  qua  difporitiQnc ,  cUre  liquec 
Imperatoris  difpofitioncm  intelligedam    quancum-  iura  voluerint  ctMifw^rc  £a- 
ctre  non  abfolutd,  &  fimplicicir,  fed  or-    uori  fidei  inodium  infidcliucis,&  li  hfc 
ObicAsL^  dine  fuccclliuo  ,  quatcntis  fcilicct  prius    vcrificancur  in  ordioe  ad  filio^icacholi- 
aoanill»  inordincad  alimcnca, &  dotcm ,  tcnca-   cos  priuaciue  quoad  infidcles  in  ordine 
propolita  turPaccr,riuc-fucritCatholicus,iiuein-    ad  iusfucccdondijnon  vidco,cur  verifi-. 
•*'*'^'}!^  fidelis,&  non  nifi  pcr  pofterius,&  in  fub-    cari  noa  dcbcant  m  ordinc  ad  parcntes, 
Tt^nno  ^djyjB  Maccr,i)uando  Pacer noneftpo*  quorum  alter  eft  infidcUs ,  alccr  fidelis. 
•       •  tens,  vel  intelligendam  effe  ncgatiui,  comparaciucadfiliostidclesquoadonus 
quatcnus  cx  eo,quod  alter  fit  infidclis»    dcfcredi  fucccilioncm/lonacioncs  prop- 
'  "'  '    nonczimatur ab.OflcreodatdlMiendifii    ternuptias.&coiM^ruasdoces . 

 lijs,  feii  filiabus  alimenta  ,  &  dotem,  &       Ncque  aducrfus  ca  ,  qua:  hailcnus 

fuccci1ioncm,inquorefulcac  fauorfidei,    dicla  lunt,  adueriari  potcft  tcxcus  iuris 
quodvtique-eapreft^iridccur  innuiflie^    ci\x\\nmljGn»otCjth0ret.,&M^'<!^'»  5 
idemlmpcratorpcrilla  verba  .  Sedne^    &c 'mrkainonki  in  c.  z>ci^e»tis  dchtrct.,  Ye^tusifi 
s/ideamtir  taonetmbus  ^Hidem  gemtoribus  ,    vbi  dlij  orcodoxi  ob  parcncum  h«Brcfina  /.  GaxO' 
imdUgs^afyicUbustliberis prouidere  vi"    &intjpfeiurepciuatihatreditaie,5cfue-  ros  C.  de 
isentibtttfOtst  nulLmi  inferre  proHidentia,ne~    ccflione  parctum  hzreticorura,quorum  bdret^^ 
t^tatiimpommns  talibusgenttoribtis&c.    booa  ipioiurc  appdicancur  hfco .  Vnd^  ^*^**'^' 
aiepjqaaK-Verba  vidctur  tollere  pra:cen-    per  huiufmodi  testus.videturiaduAa^  lceaa^ 
Uonem,quam  fortcUabcrcpoflrntijdem    correftio  illius  difpofitionis  in  l.  cognoui-  ^^J^^ 
genicoresia^dclesoonconltcrreialifflCA-  mMC.dehxret.t&Manichtis.^iAoatia- 
aai<d0Ceni»&tereditatem  filijs^ftllifi»    qua^aduerfari  potcd,  quiaquidquidfic 
liabnsexco ,  quod  cumipfisnon  com-    depriuationc  hci-editatis,&fucccirionis 
monicentin  hasrcfi .  C:a:tcru  prasfumcn-    fiue  patcrns,  fiuc  iuaccrn«,circa  quam 
■duoieft»  quod  fublata  cali  prxtenfione    multumdeflident  DP.,an  per  iiJ^imA' 
vidcatur  Imperacor  in  reliquis  illae(a_.    ros,  &  c.ver^cntis ,  incclligacur  corrc£la 
relinquere  alias  difpofitioacs  icgales/e*    dtlpolluo  UotwmmHS  C.  de  h0ret.,&  Ma- 
cundum  quas  per  prins  tenecur  F^Mr »   ofr». ,  dum  alij  iater  quos  m  /.  MameiuH$ 
&  non  nifi  ordincluocelEuo,  &  in  fubfi-    f ./» /.  G.iz..vos  C.  dchxrct.,&  Manich.,  Ro- 
diumMacer,&cxiIlcncePacrc  in  condi-  Uttdiuiyailec9^.i.n.^.verf,adjecundum, 
tione,  fecnndtim  qoam pofltcdotemfi-  7»eregrimisieimeFifcitAj^.tit.$.nu.^o., 
li.lbr.s  c\  fuo  pJtrimonio  conlhtuerej,    Jiicciulusdc  inrc pcrfon.lib.^.c.^^o.nu.i  1., 
Ma tcr  a  ta li  oncre^  quancumu is  infide^    Sanebex.  UbAjmmM  cj.^  m*. p.  fentiuat 
m        li6.Iiberctur ;  Contraeniniimpugnabc^  perbuittOnoditextuscorrigidirpofitiO" 
•5^^  ris,quiaImpcraCorpcrh.incrpccialeni_,    nemrf. /.  r<{jww»fitf,  &  filiosortodoxos 
l^;    /  connicucioncm  raponc  fauoris  fidci  ,  priuarihasrediiatcparcnturaheretico- 
'"  '  &odijinfidcliuti8voiuitdcaliquofpc-  rum,qu*immcdiaj^deuoluituradFif- 
cialiprouiderc,quod  non  fucrat  in  gc-    cumjalij  vcr6  inter  quosJniiMsClarus  in 
ncralibus  conllitutionibus,&  fancflioni-    praxicrimin.  q.  j^Mmi.4.t  Menochius  d(-t  OpiJuoC 
- .      busprouifumiA&conitiiucum^c^ceroqtti    arbitrar.eentj6jaf.$46fntt.  10.  verf.conci'  net  liinc 
hanc inanitti^fiac cflieau condidiae^  UmtUCtn^bakLarainlfiqiuskUberisift 
cumpcraliaiurafitprouifurainaniprf-    matermt.i^.  If.de liber.^^of., Merlintfs  de 
tenfioni  pareoaim  infidelium  non  con-    lc^it. Ub.j. tif.p. ^.5 i.nu.i.  cxprcisc  fen- 
ftitucndi  filiMHrtnlioot haercdcs  fuo-    tiunt,  nccrper  huiiifmQditcxtuscoHne^     -  - 
mra  bonorum  ,  cifdemque  confcrcndi    ditlam  difpofitionem /. r<y;ort/w«r ,  ncc 
»lifl>eau>  dooauqfiesfciopccr  aupt^s^   filios  Qrtod(apy^d«ju:iita^itacc  pi^* 
-««kiij  Bee  &  rcnnun 
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fitdcpriuationchuiufrnocl»  h?rcditatis,  neamur  diccrc  hanc  difpofitioncm  cffe  i 

&rttCCdEoais4C6inuQiu$ru(UQ^c,imiur-  ru|)eriiu^,tencmurdicere>quod  mar 

.  iiKKti  filioi  ortodoios  non  prniari'  ali-  ter  ni  oditxnk  tnfidditaflsjfic  m  Cnnofcm 

nenxis  Ctmfim  ia  l.  qui  Ubnos  mm.  6z.  fidei,tcnca tur  dotare  GHam  catholicam, 

ff,  i»  ritu  nnptiar, ,  Rota  Romaiut  part.  ^  ^uaacumuis  hxc  habeat  patccm  (Uttir 

fmi(if.^f/.747.wnf.io.i  vbialiosplures  tcm,a  quocongrucpofbdotari.'-^- - 
allcgat .  iMtmesHicoUui  Lmidwus  dt^       Ncque  aducrAisca  ,  qux  hic  dicun* 

iBegit,CUirie.e.^9.M.  ix.fTegnain  addit^  tut,  obftar^poffunt  ca ,  quscDD.  etci- 

4d  Eymcriem  m  dirtS.  niqmt.  pairt.z.ta$itr  pientes  zdwufasdj.ga-x^os  (^Je  bnret., 

p.  ad  d.  c.  vergentifdelMiret.,  nec  congrua  ^  Manich.,&  aduer(us  ds.vergentis  <fo 

fi     dote  docenc  l<Maes  de  Lignan.  in  Clcmen.  h4tret.  adflruunc ,  ncmp^  obligari  dum^ 

Non  pru  Va^ordisdere indicatajCorrafm ind,  l.  qui  CUatfircum,ad  qucm deuoluuntur ip» 

oatur a(u  liber«s  nM.iii.ff.de ritu mtft.t  S»ei»»cm^^  Sa  iure  bona  macm  hxreticas  ad 

«wtis,  jo.  n.j.ift^. I  .yMai^illiHs  de  imput.  (7.4.  w,  menta  ,  &  dotcm  confcrcnda  filijs ,  fea 

necdocc .  430., 437,,  435». ,  &  441.,  loaanes  Royas  61iabus,quando  illi ,  leu  ift«  funt  pan» 

fmsul.  471,  loamm  tHjeolmt  iMUenu  it^  percs,  &  uon  habenc  alinnd^,quo  alan4 

illegit.  iLeric.  c.  10.  mm.  iz.,  qui  omnes  tur,&:  dotentur,prouc  in  fpecie  fic  re- 

procedunc  non  (olum  atteiua  difpofi-  liviitiuc\o<^\uuntur  (^om^usiadJ.fm U' 

tione iufis  ciuilis  ind.  l.GaiarosC.de  b^-  beros  n.62..C.deritu mtpt.,Jtlpboi^us Ctftn  f 
ret.jb'  Mxmch.,  fed  ctiam  iuris  canonici         1     ntflj  hjtret.pHnit.,Tlot.conf.  i  jo.  n.  ^gjjjim 

m4.C.  vergentis  deharet, ,  quod  UCis,  vi-  ii^.,lio(aRomanapart.^  diuerfjecif.  747.  ^JJ, 

denirad  pneftos  noftmm  mflicaniin^  m.m.  vbi  eciam  reddit  ationem ,  quia,  hulbt  ex- 

recundum  ^HOd  pcniGtt^  lo^uimiirdfi  CUm  Impcrator  (n /.  qHistjuis  $.  fi/ifC.  ad  plicacio- 

dotCt  <if|, /«/.  majcfi.  ibi  lilios  perpctraotiura  n«s  f*."** 

ReTpQBdco  recnndo ,  ea ,  quas  difta,^  crimen  ladse  Maieftatis  viucrc  permit-  gj^jjf 

funt  in  praeccdenti  refponfionc  de  n.a'  tat,ex  confcquenti  cenfctur  iUis  conce- 

trc  hs^recica  eiiftente  Faw  fideli  ioMi  derc  alimcnta ,  Une  quibus  viuere  noa.4 

erdinesdonas  conierendi  «fcxem  filia^  Ucet ,  per  textum  tnl.nee  ireff.ie 

•    7      busortodoxis  intclligcndafunt,quaa-'  «^«0/.  vbi  vides  iura  tantum  pcrmitterc 

Miterh^  tumuis  Paccr  hdciistuQricdiacSf  ocpa<  hiijs  orcodoxis  hsrcucorum  aiiroenca^ 

faishofiisoonferredotemeiicnai  6c  per  confequensdotem  ,  quando  ino« 

yrcoo  fiiiabiiScatholicis  ,9/0/^»"^«'?«?  M^ter  pcs  funt,  nec  altundchabcati  Qiiando 

"'i*  in  verb.caufaC^de  imtjdot^  &  in  Ifin.  verh^  auccm  hiix  habcnc  pacremalioqui  diui- 

«ilm^  ptittrmtCAeietjpmiilff.^BMmmtxeg»»^  tcm,  non  pofTuncdici  inopes,  &  aliund6 

vis  P.-ircr  uimus  C.  de  hxret.  &  mamch.f  Vadilla  in^  non  habcrc,  quo  coiigruc  p.  Kliiu  tiota- 

lit  diiies^  mnb.res, ^nu.6i.C.cmmmuadelegat.,  ri, cum  habeanc  Patrem ,  quicx oihcio 

Baft^a  k  S.  Blafio  de  priidldetk  enr,x.  patcrno,  tenecur  alere,  &  dotace.  Non, 

y.,  .Auguflinus  li.irbofi  coUeSM  d. l.cogno-  inquam ,  obflarc  pollunt ,  quia  in  pri- 

«iiMMf  iM.  4.  C.  de  hdrct.3  &  Mmmheis,  mis  di<;ere  pollumus  diTpoficionem  d.  /. 

e9^8.add.tjiefneMatern.j.C.deimrJoe^  cogmmimiis  C.de lueree.^&  Mainch.  proce- 

Dcduci  poteft  primo  ex d.  l, ncque  Mater  licrc  tancum  in  iilis  regionibus ,  in  qui- 

e,«te  imedot.  Ibi-  V£ipie  mater  pro ^iicu  busiisrccicoruro  bona  proptcr  hxrcfim 

itMemiarecogitm^fiex  Md^iM,  &proba-  nondeuoluuntur  ad  &cum ,  fed  rcma.- 

hili eoi^avel  kse  fpecialiter  eapnq^,  vbi  nent apud  cofdcm  hxrecicos ,  vc  obfcr> 

f /oftf  inverb.  caufa  fubdic ,  vt^uia  mater  uarunc  Corduba  a  Larain  l.ft  quis  iliberis 

fit  bmretica,filia  veroOrtodoxa  luxca  tcx-  $/<  mater  num,  zx.ff.  de  lib.agnolc.,TetrMS 

tum  m  l.cognoninuu  ^Jeb4Kftt.&  Manicb^  Hurbofa  in  1. 1  .part^.^%.veifjertio  ii^nr 

Textus      videsintercaufasmagnas,&proba-  1f  -        matrim.  in  qua  hypothefi  in.» 

yrobttff  biles ,  feu  iegem  fpecialiter  ezprcflaa\  odiumhaerciis,fc9iuiopatrcquanturo-  ..^ 

id^onfio  praocipai  nameram  qualicatem  infide^  uis  diuice,  obligacur matcr  Iweitirica  ad 

IMm.     litatis  in  matrercfpe(flu  filia;  cacholica:,  dotandamfiiiamcathoiicam ;  nec  alius  BII|erti 
quodidctarepccitf4</ej»5/«/<i/» potciicilegcnnanusfenfus</,  l.cognoui-  iaayxm. 

vcrbopmtnmmCdtittis  prom^. IhhTl^  mus ,  csccroqui  calis  difpositio  eflet  fu  P""^^^ 

 ^nandomaterefkthfretica.  pcrflua,  &  sine  cfte<^tu  .  Dcind  •  diccrc  J^IJJ^ 

Confirmacur,  qui^  inanisprorfus,  poisumus,  ncc  incoagruc, prou(  aiiqu4  ob  im- 

fine  aliquo  rpectalieflteAu  eflec  difpofi-  docent  penes  foaimiemmitgebim  lii$m.i  ou  bc 

,    tio  in  d  l,cognoiUmusC.dc  hxrn  ,<:^r  Manich.  tra^l.dc  alimcnt.oblig.c.j.  n.  479.  filiosor^ 

fi  macer  ha:rcci«  tcncretur  lantuin  ad  iCKioxos  non  pnuari  hf  redicatc  maier? 

docandain  tiliam  cacl«4icam,  qaaado  na,  faicemqaoadicgitimam ,  obmatrii 

patcr  cdct  impotens ,  quandoquidem  h;crcsira,quo  incaiu  non  miliut  ratio, 

ttcjmpotcatu  Jc^atus^  maccr  ex  aiio  4e  qu^  la  uUUatu^quod  ^Jljcusi.cui  .dc^ 
'  *  uolaaa* 
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MOluuiMur  booa  ob  ttle  ddiftum  hab    tim  impugnaberi^  aMi  ikmi  intelHgua»' 

rcsis,  non  tcncatur,  nisi  adneccfsaria_j  tur  illa  bona  fimplicitcr,&irrcuocabi- 
vicseewundcmfiliorum,  cumiuspicnii  liter£ida  duTdem  filtaBCatlioiicaB  >  fcd 
kabeant  fkkem  ad  lcgitimam,  adeoque  tantuin  fub  eoadldone »  fi  maier  per« 
cttamaddbcem.  tinacitcr  pcrfcuerauerit  in  hacrefi, fcti 

.  Rcfpondco  certMiyM  macer,  dum  per*  quatenus  in  cadcm  perctnax  fucric ,  & 
KoeraMtinhaveriinmdirpQiition^  iKMirefcipuerit,hocque  voluiteiprefiib  • 
/.  cognouimui  C.iii  btret,f& MsnichciSyAo-  Clof.  in  c.  quit  diligentia.  iecUS. ,  &ibii. 
temfilt«ooaftitacric,  &  poftea  refci-  Cardind^abarelUcol.^.verf.fiaiitcm»» 
g  puerit  ab  errore  hcresis  ,  &  fe  ad  gre-  refiitmtTaid$a^irUndiain  traS.  dcbaret, 
5,  auter  Hcclesix  per  pxnitcn-    9.7.11) fin.  Hoc  communius  reccptum  c^, 

lonftitu-        rcftitucrit j  probabilius  cll ,  quod    quod  falccm  ex  gracia  ,  &  mifcricordia 
ta  dot^  poffic  eandem  docem  pcr  ipTam  confti-    delinqucns  in  hoc  genere  rcfticuttur 
ab  hzrefi  cucam  filias  catholiCK  repecere  »  feu  a    CUja  inc.  vcrgcntis  de  baret. ,  &  ibi  JIh 
ft^d  ^  patrc  recupcrare  ,qui  Cenecur  ex  officio    bas  in  tertio  not. ,  Cardinalis  Zabarella  t» 
ami^-  paicrno.  lca  in  similibus  ^bericus  in  cim.i.§.fani,&inClem.z.inverb.Inqm- 
» lepe-T  ^tb., Gazxaros  in  verb.  rcucrtentmr C,dt    fitwibus  q.i\.de  baret.&  ht ^/nw.i .{.«fC. 
bmrct.,Hofii9tifis  inc.fitfnis  Epifcopnsim.^.     q.vlt.  dc  hxrct.  ^4rchi'Tiiaconus  in  c.ae" 
mte  mediim  verj.  bis  fartafsi  de  bmret.,    cufatus§.  porro  dc  hicrct.in  <5.,  Geminiama 
.4rmiUa  infummd  verb,Hmrcfis  n.f.verffi    in  c.  SiatMtum  f.  bac faaiin  fii.de bmret» 
admifcricardiam  aeceptantnrdebent  eis  bo-        Quod,  fi  vlterius  repctas ,  quod  pa:- 
IM  rcfiitMi,Kcpertarutm  Inquifit.inverbJbo-    niccnci  hxrctico  noii  rc/htuancur  bona 
na  vcrf,fcd.tanm  ttf^t»,  Itdandcfiut  in    in  alium  cranslaca  a  iifco  loaanet  dc  A»* 
addit.  adrepert.  Inquif.  in  verb.  Abiitratia    mola  in  clement.i  ji.xi.de bareticis,  Squilla 
iitt.*d.verf.  pulcbra  etiam ,  &  vtilis  ,  fOn-    cenf.in  traQjdefide  Catbol.c.jojiu.  i  .ad  fin., 
kcrtm  Ueatm  in  iudieialib.  tnquif.  in  tic»#.    fuipert.  hi^dfit.  nt  verb.  Cmfifeath  vetf, 
Inqu^torn.^  5 .  vcrf.f  & fi  redire  voluerit .     itcm  fcicndum,  quod  accupatia  talium  hona- 
Racio  cx  co  dcduci  poccft ,  quod  habc-    r«m,  ficquc  cum  bona  macris  daca  ia^ 
tar btljdem  efi  C.  de  haretie.  &  Manieb.,    docem  racrinrtrantlata  incadem  filiam 
lUtiones  vhicumdidlum  fucrit,  quod ,  fi  filij  pa-    catholicam ,  non  vidcaturamplius  lo- 
Ro  ie£-  rcncum  haaxcicorum  permixci  fiierinCj    cus  rcpcciciont ;  Scacim  impugnaberis  , 
f»nfr**i  odeovtaliqui  fintCacholici,alij]Meie-    quia  m  primis  hsec  inAancta  procedic 

cici,rolummodocaiholiciconrcquantuc    aumtaxat,quando  bona  hacrcuci intcl-  Bona ti- 
haBredicaccm  parencum  bauccicorum^a    lieuncur prtus  oonfifcaca»  &  deinck  per  'u* 
donecfillj  hcretidadfidemoonaertan.   fiftum  inalium  tramlata,quodi!ionmi-  "^f^"^ 
T      tors  vnde,  fi  fucrit  ad  fidcm  rcuerfi  ipfi    litat  in  pixfcfni  hypothcu  ,  fccundum  ^****"** 
quoquccruncad  haBredicaccm jprocaca    quam  ilia  botu  daca  in  docem^inmo- 
ftdnBitteiidt ,  ergo  hoc  idement  intelli-    diai^  tranfierunc  in  filitm  dOtafeawaat. 
^cndum  de  macre ,  qu3C,prout  remanec    Dcindi  dato  ctiam,  quod prius  fuerist 
inftacu  iafidcUcacis»  cenecur  dotcni-»  Gonfifcacai&deind^perfilcumtafiliam 
filiabtts  catholicb  erogare,&  propcerea»    catholicam  translata  dtnJo  doM  ,\^fnta ' 
fi  rcucrtaturad  grcmium  S.MatrisEc-  tamenfucrunttranslatanontituloonc- 
dcfix  pcr  paenttenciamicrtc  refiicuenda*   lofo ,  fed  lucractuo  nasnitens  rccupcrac . 
&  propterea  tuoc  rubintrabit  ofSdum    bona  in  filiam  translata ,  vt  nomt  7«- 
parentum , &ita  cxcofuctudinc  faltcm    lus  chirUndus  in  traBAc  hxrct.  a.  6.m.^, 
hrh  vbiqueohferuari  pocifltmum  inco-    &feq.yDeciamuiu  traS.crimJw.$.  «.44. 
ta  lulia  rtknSimamas  ^4lftatinnML>    m.\o.verfMemrmupetabit ^ 
Jgb».  tir.  47.  laAr.  de pmdt, «  &emieif,      RefpondcQ  auarco,  fi  vterque  parena 
num.  15.  fucric labe  infidclitatis ,  (eu  haerefis  in- 

Quod,  fi  dixeris,  quod  pro  tempor<ij»    fedusprobabiiius  efi,quod  vterque  pro     I O 
paeniteatiaBilla  bona  dau  in  dotemian   nza  Bneanir  filiabus  cacholkis  dotes  5i  vterq; 
mtdligantur  plcno  iurc  fafta  filiacca-    congruas  conferre  .  Surdus  de  alimcnt,  P^tes^ 
tholicxquoad  proprietacem,  &  domi-    tit.i.q.i^.  n.io.  aduerfus  laannem .Ai^e- 
nium ,  &  quoad  adminiftratkNiem  »  &    Um  Bofsium traB.  dc  dote c. i  j.fwai.50.,  &  vcer- 
vfumfruduciufdcm  raariti ,  quacprop-    alios ,  quos  ibi  rcmilfiu^  ad  alium  nu* 
terea  nequit  recuperarc ,  mfi  fuertt  per    merum  ali^ac .  Videcur  refponfio  ex-  ritta  dc 
Bi  gn*  fupcriorem  rcfticuca  <o;.(.«iffMrfi^/lnMl    ptc&hdeduaexd.l.'eegmmimu^Jebd-  cem  con. 
tii,&in.  ffjiereg.iuris,  &  doccnt  Clauasius  in  fum-    rct.  &Manicb.lhi  Immofancimus,vtn(m  ^rre  filia 
««•geritia      i»  vcrbJuBrcticus  n.i 9.,uibbasin  CMtia    taatumin  et(u,thi  alter  non ortodoxa  a/eU'  Puipno^ 
u'^,'  <<%mMif.9i!rM«V«dtt^rdMb   gimiis efi,  fidttiam  jnijt cafdms.,  ia  fafci 
'  in  troQJe  iurepatramitmpatris  IU14.  verf,    vterque  parcns  diciue.  fcElx  fit  idefi  Vater  , 
Immamemi  St,  tnqiiaiilbboc  diJnci^fta*    &  mater bj  santmmnoda  itbatadeoemm» 
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fiMfifieaes,  fiue  e  x  teflamento,piedfiKte'  oneribus  ex  delifto  xq ua  1  i  confiituttii< 

fiat»voeentur,et  don<ttioms,ftHaUtiUhe-  tur  in  pxna  aequalcs,  &  liccD  patervH 

^alitatet  bisaccedere  poffint  ,4fuiortodoxo-  deacur  ex  illa  aequalicate  ih  pxna  iiu* 

rw»  iMurabUi  funt  nomine  decoroti ,  vbi  aliqua  partcallcuiarf,grauatur  tamea 

awdctjndefinitit  diTpofitionem  refcrri  ad  in  altcra,  fccundum  quam  pciiiamriiK 

Vtramque,n  vcerquc  fucric  infidclis.  re confercndi filiis nonortodoxisj qoos, 

^"'^  K9  Rurfus  neceffitatem  imponimm  talibusge-  ob  fimbolejcacem  in  hsrefi  praTumituc 

rcfpoolia  iij^i^Mf^  Uberis  prouidere  vinentibas  ,  &  pdBdiliecct^fuoodfioncna ,  &  ha:rcdica- 

ortodoxos  Uberas  fecun  i  <m  vim putrimonif  tcm  ;  nec  ainndo  confidcranduin  cft, 

Mere ,  &  omnia  eis  pfxiiarr  ad  quottdunx  quod  m  ea.  parce  alicuiccur , cumcau&*      , , 

txTM  confcruationem  fufficienru ;  fed  &  do-  roqui  teacamc  cotiun  lueccdikacaDde*  . 

tes pro  filiahjis,& nepoiibMs  dare,\Wi  tA\i&  fcrre.  •    '       -i'  .\.  ;|  * 

jiecefUcas  rcipc^tu  vcriufqucimponitur  ■ni  »— w  .  i  i—imm— 

nulla  faOadiflin^ibne  interpacrcm,  & 

matrcm.vbinuUa  inter ipfoscftdiffe-  $.   XXXiV.:..  .     .-.  ■  ^ 

rentta  inintideliute,& hxrcfi,&con-      .     ,     •  t  ..•  •  -  '  •■ 

grua  quidem  ratiooe  liae  videatar  de^  Aafrnctns  part»  dotts  noa.fi)liffitpori  "  , 
ccrni,  n-itn  cxtcroqui ,  vt  bciK  nocat  -fintccdcrcin  cxtinctioAcBI        •     *  .••  • 

SiirdmdcdmentJoc.citiimhiiie^ui^  •  parcis  iolucas. 

per  hunctextum  decernefct  in  kuorem 

lldig^is,  fi  folus  Pater  in  hac  hypo-  S  y  M  M  U  JL  l  V  M» 

diefi  tenereiur  inlbiidum  j  &  iotcgrd  >......-..  i, .  ■ 

docem  filiabas  oreodozis  vonllitu«>  Wai^Mtakiit fius  ttfwdiiis .  i,'  < 

rct ,  cuin  pater  ex  aliocapice  ci  offi-  Boiu  Vatris  fuBt  tacitcohligaranon  /Mmi^ 
cio  patcrno  tcncacur  doccm  filiabus      propartedotismttfolut£  ,fed  etiamfr^ 
conftitucre  ,  &  mocer  rolum  in  fubfi-      fraS^^iiim^x,  . 

dium.  Smmmemmmsnam^lt,vtprofruBihtts 
Quod,  fi  dixcris ,  qiiod  hac  rationcj       edterius  parHs  ^xms  farsdotis  mir 

'•.     Paccrinhdci.sex  hacdiipoficionc  ,iifo-  .  neatiir.  4..  ' 

i!Ctinid.iigcnda  iuita  terroinos ,  fecun-  *Dosnonadmittit  compenfationem         ^  .  .  ■■  • 

.dum  qiios  nos  acccpimus ,  poctus  com-  InteUige,etiam  f$  ipfafamnadotem  ftbisaai  . 
modum,  &  vcilicaccmcontequerecur,      fiisuerit,&inpartefoUKritiiiifartefr^  :  •  ,. 

'  •  4uaad6quidmc»meictaraboaeiejaii  .  •mtfer^t&nuifetiivUdiieriffiHPiit ;  A: 
'       '  quod  tenctur  cx  oflRcio  paterno  pcr 

'  Piiuadoiaodifilias^ficqucex  propria_,  "rXlsQyisixio XXXIV.  Contradum^ 
* J  tniquitact  bencfidum  referrec ,  prouc         fiieeatmatrimoniu  inccr  Meuium#  | 

'^  .•.^  coa(idctSiu\t  looiines  ^ii^elus  Boffms  d.  &£  Caiam  conftitut.T  eidcm  Caix  per  ip- p^^^jj^ 

Srai^Jedotec.i^.n.^o.,Suiun  inipugna-  ftus  Patrcm  doie  bisnuilcaurcorum.,,  f„mi- 

bcris,  quia  in  primis « fi  in  bypotheii  itf>  Mitte aarei  in  celcbratione  coatraftua  nis  p.mi- 

«fidelitatis  vtriufquc  pareotis  folus  pa-  matrimonialis  fucruntinetfeftu  nurac-  culanbos 

I  tenerctur  ad  dotem  filiabus  orco-  rati,6£coilatiMcuionunco ;  miiieau-  «sgoSA* 

exiniuur  doxisconfcrcndam,mater  ex  fuo  dcli-  l£fiieruntdumtaxacpromiffi>Sc^uou&  • 

jn    .iho  'fto  impuniscHcf,quod2equc  abfurdum  quccftcdualicerpcrfolucrcturfuicpro- 

({cauatur,  vidccur  ,aciipaccrpto^rtc  cximerc-  milfum  iocerdle  dequinqucfroceate* 

tur  ab  Qoerc  cafdem' nias  dotandi.  nario.Ditt-per(eacrauitmatruiioniiMi| 

Dcinde  licct  patcr  in  illa  partc  cximc-  ncc  vnquam  intcrcflcilludfuit  pcrfolu- 

rccurab  iUo  aneredocandijadquod  te>  tumjcumquccaluseueaeritreiUtucioais 

aeretur  per  prius  deiore  oonunnni/ub-  dotis  per  Meaium ,  fi^  etns  facrcdes  h-* 

ditur  tamcn  alccri  gr.ui.on  oncri,quod  ciencia;  Mcuiasipfe/etieiushgrcdcs  cx- 

<■•     «ft>quod4uiui|>q)iUccribuercali/sniijs»  .cigicbantdeintttcflc nonfoimoiUof um 

•'^•'    fiquosblbuaric,<{axonodozonimve-  mille  aureornni ' dtuniaiit pfHatficH 

*(!•  '    .1  noabili  nomincnoafucrintdecorati .  rum  pro  cototcmpore,pro  quo  matri- 

j'"         '  QufunDbxem  aducrcendum  liic  cA  j  ffloaiumper&uecauitjficquecoatende- 

"  .  ^  ..  ..  quod  in  hoc  fpeciaii  cafu  infidelitatit  batticulocompenfadoiusvti,iiiofqtiel» 

*  Q  '  '.'  vuiufi|ue  parentis  in  ordine  ad  filios  miiicsuureosincclcbracionemacrimoaij 

,  .       ortodo.Y 0.3  ticta pnEciiione  aquocunq;  receptQsnonrcfticuerCjredrctinerepto 

.  f,  "f:  alioiurcdirponctuedcooere  parencum  fruaibus  aliorum  milleaureorum  fibi  •««  1 

t     .     ergafiiiostpecialiaquzq;  diiponancur,  dfibicis,& nonfolucis.  Excicaca  concrO" 

'  -  quve  fiiigularitcrfuatacteadendanulia  uerfiainiuditioproeiufdemrefoiutioae  *'•  . 

*  -  "  "  bubiU.ii4VUouc  ad  alia  iura  ,^  fic  vcer"  fenfus  meus  fiiit  rcquilicus ,  aa  fcilicet 

Q^reosjquicxdirponuonc  aliorum  Mcuius,  feti  eius  hsredes polTetic  liciti^  ""*'  ] 

"   ^iliuiiaaodi  U  fnftifcguoireritutoqanpenfatinni^  ' 

&par:  • 


De  Dote  I.Dif(j.I.§.XXXIV.-407 

&  partem  illam  dotis  rcceptam  non  re-    tis  dotls  non  folutae  inexaiflis  iudh  rctU 
ftinicre)  an  rer6  cenerentur  eandem  re-   oerepartem  dotis  ipfi  folutsB  in  celcbra-  ^ 
iliaiere ,  &  agere  aduerfus  PiiCran ,  feb   tkme  oantrato  matrimon^u .  Cram-  f^onp^ 
cius  hasredes  ad  intereife pro  toto  tetor    m4ticuscotif.im..t  oUfJn  l.iJnglof.magna  xetil. 
poreiproquonQofimperiUatuiQtOQa-    vnb.femfercirtafin.verhAtemeomfenfa- aet^  ilb. 

leq  iiendum .  tioff.f(MjHatrim.,BaidittiMljreiIiidieatavando^ 

Goofiderabam  in  primis,  qiKKl »  cum  $.  i  Jff.eodjit.,  ^xaader  conf.pp.fnper  pri-   ^  P^^ 

illa  dos  fucrit  Caia:  per  eiufdem  Patrem  mo  in fin.  verf.  circa  vlt.  lib.  7.,  hancqne-,  »  u(tt ibus 

conftituU)  &  fic  refpcaiu^pcr  cundem  refponfionem  cquiorem  appellat  Saldns  L^!^^- 

in  parte  foluu ,  &  in  parte  promiffa..  V^Mmded^fianJi.fru»,primtp]ieet  SSs,; 

Cumonere  foluidi  intcrufuriajilla  obli-  feteaturcontrariam  magiscommuncm.  ' 

g^tia  foluendi  incerufuru  pro  parte  do-  Ratio  eft ,  quia  dos  non  adnuctic  com- 

tisnonfolaaBattingateundemPatrem  penrationem,pnKitexprefs^  deducitur  f 

Caiae  ,qui  per  confcqucnspro  folutione  exl.vnica  §.  taceat  C.  de  rei  vxor.a£i.,  vbi  Dos  non 

ciufdcm  habec  ex  diipQfitioae  iurisom-  excludicur  eiufdcm  dotis  deccncio  pcr  .idmittic 

nia  fua  bona  tacit^ouigatat.  tf)rif,f,'&  compenfationem  ,  vbi  alijs  a£):ionibus  compen. 

2        plenius  C.  de  rei  vxor.  aS. ,  ex  quibus  compctentibus  poifu nt  iura  mariti  crc-  »i»t">ne« 

Unx  P%-  dcducituriquod  a£lioMcuij mariti  noa  ditoris  diffolui ,  prout  in  cafu  prxfenti 

msmtel-  {J^iuni  proconfequeiMia  iUapartrdotii  cuenitj^nquoaftionedcdotepotcftage- 

iJOn  foluta ,  fcd  cciam  pras  exigcndis  in-  rc  aducrfus  Patrcm4&  cius  bona;  &  pcr 

^ifcginm  terufurijsfitlpeeialiciraduerfusPatrem  .  iura  hoc  priuilegiu  negationis  compen- 

Mnfoig CauB viorisfit« , ^ui « officio patemo '  fadools cotra dotem iodolfcum eft iii fii- 

pTo  doce  tenetur  congruam  docem  filiabusero-  uorcm  ciufdcm  docisjOe&dUmnlieret 

non  roiu.  gare,&  cum  docem  in  illa  parte  non  fo-  rcmaneanc  indotatae  • 
^  wd  luu  promiierit ,  hypotlieoauit  ettanu  HacprooedtmtyqaandoFaeereiur- 

uciciomniafuahonaproillajatqihaec  dcmCaixdebitorconfticucuscftintcru-  Quid  fet» 

^  JiypothccanonfolummtcIli^Qircflie^  furiorumnonfi)lutorumpropartcdotis  ^'^"i'"'^ 

fro  rorten6  folatajlcd  etiam  pra  frufti-  promtfo,  &  non  (blnoe .  Sed  ouid  di-  "^j^^^ 

us  ipfius  Tiegufantius  de  pegn.  memb.  4.  ccndum crit,fi ipfaCaia  dotcm  ubi  con-  dotcm* 


fart.1^  iH(.  7.,  &  feqq.,  Camfifi^iHs  de  dote    fticueric ,  &  pro  partc  foiuerit ,  &  pro  fibt  

%.part.  qj6i.,  Stepbamu  Grahamu  difcept.  parte  promileritobligando fead  intem*  ftfmerie  , 
for. tom.^. c.ji6.n.ii., .Amator Kodriqun.  laria,doncc folucrit,& cade intcrufuria  * P*r- 
decoHeHrfnfreiit^art.i.art.i.nH.x%.,SaL'    noaecog^it*fedilliQramrcmaneacde- ^*^!"^ 

gadoiaUkli^Mer€i.Ub.x.cAi^.mmt.9i.,  bitriXyaatancMeuiittvKadftCOmpea- 

Molina  de it^l., &  iur.  traS.x.  difp.  fatione poteritpatWB illam diOtiKrccep-  mifent 

^^i.iMMi.io.iquiomncsafferuathuiuf-  tamretmere?  sc  nonj 

noidifruftus  pctipoiTeaAionededote^      Videturab{blotiaffirmandu,quan-  folueric 

pcr  textum  in  l.fi  marito  f.fin.ff.folut.ma-  doquidem  tuncdcbitum,  &  crcditunu,  intemfil- 

trimon, ; aOioni  aucem  de doccGompecic  proueottex perlbaisipforum  mec  credi-  * 

tadta  hypodieca  iuxta  textum  in  d.  I.  toris»  &  delHiQrts  ,  &  non  prouc  rfr> 

yricafj&vtfleniusCAe  reivxor.aS.  prcfcntant  diucrfas'pcrfonas,intcr  quat 

Confiderabam  vlterius ,  quod>  curi_»  propcerea  admiccitur  compcfacio  Canat. 

omnia  iura  in  ordioe  ad  commune  be-  decif.^S.nj^.^algadQi»td^.eredit.fart.u 

neficium >  ad  quod  maximi  perdnct »  e.9.n.6x.,&feqq.,&fart.^.c.6.s.i.n.\^ 

toaaau^  aUQdfiBmina:  non  remancant  mdotatc;  &feqq.  potiflimum,cum  (itcompcnfacio 

aenon..  fingiilariprouidcntiaeiufdcmdottSyfiji  quancicacisproquancitate,&nonquaa- 

^git,  vc  docium  cQnferuationi  faueant ,  non  vi-  titatis  pro (pede  »  n  commimitfer  ftft- 

ttw^h"  dcacur  prafumcndum,quodvalucrint,  titmtDD. 

fl^;"   vt  pro  tru^Ubus  incxadis>rublUnua_*      Nihilominus  attenta  ratione  teztus  Cj,- _  . 

iS^t.  eiunlandociaintticniQyiKliopaneoQp-  iitiJ.fmieaUaceatCjereivxar.aS.  afle-  ],oc  cafu 

~"  "  iir.  rucrct,  &  cxtingucrctur,  proptcr  quod  rcndum  clTc  videtur ,  quod  non  poflit  non  po- 

ex  vcroquc  lacere  induxerut  beneficium  maricus  vti  compcnfacioncjquandoqui-  teft  pars 

hypothecas  aduerfus  fcilicet  maritum.,  dem  textusintantum quoadibi cnumc-  <lotis  fo. 

pro  rcllicucionc  ciufdcm,  &  aducrfus  ratadcnegatcompcnfationcm,inquan-  '"f*reci« 

Patrem  pro  ipfiuslblutiQiie  pcr  textum  tum  marico  aducrfus  vxorem  cocedun-  "^* 

^4,i,vmu§,&vtfMMCJereiwur,  turalisaaiones,  quibuspolBtOQafcqui 

«S.»&prooonfecutione  fru^uum  do  fuum  inccntum ,  icd  etiam  in  prasfenci 

alioreniedbptouidcrunCxfctlicetaaio-  hypotlidi  cidem  conccdicur  adio  dc^ 

oe de  doie .  QgSius  habitis  coafidenr  doie pminterefie,  mediaqua  iliudpo^ 

donibus .  ntconfcqui,&  proptcrcanonpotcritop- 

^  Fui  in  voto^  quod  Meuius  non  poflTet  ponere  rcmedium  compeniatioais.  Ad 

titnlocompcnfationispro  fruaibuspar-  ca»  ^ug  pto oqotcaria  icnirnifei  «Mcnn* 

tnr 
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tar,dicenduineilooflobftare  flanterpe- 

tialidotisfauorc  ,  fk  priuilcf^io,  raiio- 
necutus  non  dacur  aducriu;>  candenu 


f.  XXXV. 

An  dosexceaiua  ooaftituca  kVittt  fiU( 

pOiBt  quoad  cxcefTuiii  iCUOCari 
proptcr  tngracicudinoni 
eiufdemfiliai;. 

S  FAi  M  ^  R  I  y  M, 

Exponitur  flatm  difquifitionit  .  I . 
Ratiimes  fuadentcs  non  pojje  rcHpcari ,  x, 
€h  ingratitttimem  potefl  fieri  retioeatio 

qno.ui  exceffum .  5. 
Limita  iHcafu  f  quo  maritus  exfrefsi  conue- 
•  ittffetit  nl»  iote  ,fttie  qua  woN  eimtrtaif' 

/".4- 

Itemincafuf  quo  exparte  mariti  itttemeni- 
fH  aliqua  qualitas ,  qujt  exigeret  HUim 
ixeefim,  5. 


D' 


llsqvisiTio  XXXV.  Diaum  fuitin 
)»necedentibus>&  prxcipue  fub  bee 
J       eodem  tit.  Contr.iBns  XF}.  dc  'Voie  I.  prs- 
ExpUn.i.  fof'i.fcU.  1.  dotcm  a  Patrc  iiliacconfti- 
t«r  fA^hi  tucam  refpeau  eiufdcm  Patris  elTe  ex 
iti  tcnnj»  titulooncro!"o,quod,n  poftea  dignofca- 
cicciiiua,quoad excciium intcllma- 
cnlwibiii      eflc  cx  titulo  lucratiuo .  His  ficmp- 
pofitisTitiub  Caix  filia;  fuxnuptSBCum 
Tiieodonco  conllituit  dotem  ,  quac  at- 
tenta  qualitate,&  patrimonio  ciufden^ 
dignitatc  mariiijConfuetutiinc  Ioci,crat 
CXCdliua.Conftanie  matnmoaio  cadcm 
Caia  tilia  maxim6  fc  ingratum  exhibuit 
crga  Titium  Patrem  ,  <?c  ingraticudinc 
tali  f  vt  proptcr  iUam  quihbec  prudcns 
poflecdonaiioiiemrettocare.  Qusfitum 
hicfiiit  ,  .in  propter  talcm  ingratitudi- 
nem  policc  Patcr  eam  dotacioaem  reuo- 
care  qiioad  etcefium . 

Ratio  dubitandi  pro  ncgatione  potc- 
ftatis  reuocandtex  duplicicapitc  poceil 
^  prouenirejprtffloexeOjquodtalisdoca- 
tio  non  eft  limplcx  donatio  ctiain  quoad 
B-.ntJoncs  exceflum,auamuisproueniata  libcrali- 
lipa poUe  "^'^'        donatio  obcaufam,donatio 
ttfgjati,  auccmobcaufamnoncft  reuocabilisnc-» 
*  quecxmociuo  ingratitudinis  Clofainl. 
Su,  verb,  inueniatur,  &ibiRipa  tuimu^9.C. 
dereuocjMot. ,  lulius  Clarus  itt  f.  doiuuio 
qjLijmm.^,ltloUnade  hifpan.primog,lib.x. 
t.%jmm.i6.,j^tomus  gam.decif.i6^.,vbi 
fcfert  iic  decifum  fuillcinSenatu  Luli- 
tano  jbuotuus  faberjajko  Cod.  lib.  8.  tn. 
jd.  ie  reiiK4m,imt.i^n.  i.  ^ccundo. 


quia  illa  dotatb  noa  videcur  prxcisi 
actingerc  intcreflc  etufdcm  Cata;  filiac  , 
fed  vlteriusetiam  interclTe  eiufdcm  ma- 
fia,  qu«  propttccx  iKmtridemv  pofeji 
in  prxiudicium  dufiieaifiiiariti  reuo» 
can.  Nihilominus  .  .  y^SS 
I  ifi,el|poodeoprobabiitusefle'6biDgra- 
titudincm  pofle  fteri  rcuocatbncra  illius 
dutis quoad cxceilum .  Petrus  Barbofain 
l.x.  part.  I  .mm.  17.  f,J(^MiUt\wtmu0Uit 
linade  primog.  Hifparj.lib.z.cap.Q.mim.lJ.y 
Surdus  de  alment.  ttt.  \  .f  jmtnj^. ,  7i- 
MMtl.  iurepetj,  fi  vnquamverh.  mmtw* 
neiargitus  num.  69.  rrnocan.  ionat. , 
Baet,a  denonmeliorjotjrat.^liabx.jxjtj^ 
Katio  ex  eodeducitur^^uiadomitiDaci 
podii  nt  cx  ca  ufa  ingratitudtnis  reuocari 
nou  folum  cx  caulisexpreffis>  fcd  edam 
ex  alijs  (imilibus ,  fiue  mai<Mribns  per 

ttXtuin  iiil.fin  C.dc  renoc .donat .,JnliHS  Cla- 
rus  ^.doaatio q.ii,,TauiusCbrtsi:n.  decif. 
i$n..t>o/.4. , &ieeif.%t6.  xw/.y. ,  Tufcbtit 
Utt.D.  concl.yi  i  .per  totum ,  Diojia  part.8. 
traii.6.  refol.i^.J^iitiuscommun.opm.xi^., 
redhuiufmodidotatio  in  ea  parte ,  in-* 
qua  exccdic,  cll  propric  donatio  cum.. 
proueniatd  mero  titulolibcralitatis,cr- 
gonone(l,curper  ingratitudtnem,  fcu 
ratione  ingratitudinis  non  pofiereucii 
cari . 

Ncque  obiUac  ca ,  quas  cx  aduerfo 
afferebantni;;qaancumuiaeaim.ilia  do- 

tatio  ficgcncratim  fumpta  dicatur  ob 
caufam,nou  umcn  tota  eitincra  causa, 
fcd  quoad  cxcdTum  eft  extra  cau(am,fic 
fic  licet  ob  ingraticudinem  non  poifit  re- 
uocari,prouc  eil  incra  caufam,potc(l  ta- 
men  rcuocari ,  prout  efl  extra  caufam , 
quod  potcd  cxemplo  illuHrari  in  infi- 
nuationibus,qux  noa  rcquiruncurqui- 
dcm  in  donationibus,  quf  funtobcau> 
fam,&  intra  caufam,rcquirunturtamen 
indoiiationibus,  Itcet  ob  cauiam  in  ea 
parte,  in  quafuncextra  caufam ;  hacq; 
diftindionc  ad  cludcndam  vimcontra- 
rix  rationts  prstcr  praKit.  DD.  iu  rcf- 
ponfionevtiturFMr«iiei/«  iefi^s  nu^. 
f.irt.i.  cbitf.^.  GlofzS.part.i.  man.p.  Ad 
lecuiidum  moctuum  contrarias  opitiio- 
nis  dicendum  eft  gratis  omnino  mci  il- 
lam  Jotationcm  conccrnerc  intcrciTcL-» 
nurittiaicem^iprouc  eft  dcbttumycum^ 
illud  habeat  (olummodo  ex  moduo 
bcralitacis  Pacris  vxoris ,  cum  nuUum 
ius  pcnicus  haberecadillam  dotem  fa- 
per  excedentem  ,fisd  fidummodo  ad  oon- 
gruam;  vndc  in  co,quod  ert  fupcrcxce- 
dcns  cit  merua  bcneficium  gratuitum« 
quogaudetintnitn  vsoris,  nonaiiquid 
jntcrclTc  dcbitum . 

I^imita  tamca  refponfionem  primo  ia 
ciiru^aua  in  cclcbractQnc  contraidns  ma- 
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trimooialis  mari tus  paftos  fttiflTec  de^-  poteft  remcare  etiam  eonSlante  matritluh     '  \'  -  ' 

'j     talidcterminatadoterupercxccdcntcL^,  jtiOffib^atdhmdefifiioptffitdotari.p, 

Kifi  m.i-  ^"'^  H"^  "^**^  fuiffct  contrafturus,  quia  tiffnpolfettamenreMOcariffifdminanonhth 

riCB*  cx- tuwd^ccxccffusDoncflctcxmefaUbe-  beretuUmde,quopof[etdotari .  lo. 
DRfse  c5-  raltBce  parentis/ed  cum  onere  rcfpcihi 

neoifret   rccipicnris  ad  contrahcndutn  illud  ma-  "pvIsQvisiTio  XXXVI.  Di<fturo  fuit 

«ie  ittx^  trimouium,  proutnouuit  fontaneUcu  JL/  jnb  hoceod.tit.  ContraQus  XH.de  j 

^^^^  tom.i.dcpaS.wpt.Uc.moxcit.num.ii.t  9M«/.prMoM./f£{.  i.dotemabextra-  in  ^ 

*       flMunair  ^ '"'''■^  ^*^^  tcrminos  dccidiflc  tcllatur  neoconftitutam  faminac  finc  vllo  prae-  fundatnr 

"       feT***  Scnatum  Cath-iloaia;  I»  rfgi4 /<rii»f«ri«  cedenti  onere  nonegc  cxcaufa  oncrofa,  g^fe"* 


Me  /tfr«  fOttmB^mffiA  ik  i ),Jamuarii  fed  ex  titulo  meri  lucratiuo ,  ctim  gra-  . 

I  .       l6l%.  tis  omnino  impcndcric,  qua  rationc  vi- 

i  JUmita  fecundoijicaru,quocxpartc  dctureirecxmcraiiberaiiute,&dona- 

marici  iateraemrec  aliqua  fpecialis ,  &  cione .  Modo  remanecdubitaiidttn,ai^ 

5      indiuidua  qualitas,qua:  eflec  meritoria  fi  illa  faemina  ficlibcralit^rperextraneu 

jVel  nifi  illiuscxccflus>Quiatunciiladonatioef-  dotata  grauit^  aduerfus  ipfum  dcii- 

(X  p>>te  fccquoquomodoremuiieratoria^adco-  querit,p(^ab  lngrftticiidinein  illa  do*' 

que  irreuocabilis  ctiam  ob  mgratitudi-  tatio  reuocari , 
JJJaJiqua  ""^       iaitBm  perlcucrantc  codcnu.      ?iurimum  confcrunt  ad  augcndam 

qtuiicAc ,  Q^^tfiiiK^iuo.  AdduncalijaliamU^  rationemdubicandiea,quasmagiscom-  S 

qur  cxi- tioncmin  cafu  fcilicet,quofit fa<fka  illa  munitcrcircufcruntDD.nempc,quod,fi  Exm- 

tUu  docatio  fupcrexcedeos  incuitu  ccrti ,  2c  cxtraneus  doccm  promiferic,(eu  dcdcric  nms  >  ncel 

{       yiwHim.  rpecifici  macrimoni j  cum  certa  pcrtbna  fiBiniac^ncdligarur illam  docem eidcm  ''S'"*!^ ^ 

i  conti  jhendi, quia  tunc  dicitur  tatta  ob  fjemina: promiiiifbCjleu  concuHfl^e  titulo  ^"^J^^ 

'  caufam,  Ucuti  cx  communi  omiuum  ic-  donationis,prout  itatuunt  communitir  ' 

'  thyou>(cntit^ltogradiiscoHj.j.mmt.tt.,  pcr&iei»tesm.vmea$AettiitCjkrn^nt», 

'  &  ix.libA.,Francnsdecifzo^.,&  '^S'^^'  BaJw;  X^uellus  de  dotc  p.vt  .6.^riuil. 

Jifita part.i^  rcceiujecij.n.fer  tottmfir  j,^  (^ampeg^ms  de  dote  fart.  pnma  q.x^^ , 

Utims decif.  x8o.  fertotm  m  ead,  emtft»  CamittiisB»ell$tsinfimmadccif.part.j. tit. 
Caticer.varjrefol. port.l. C.S.  mm.^, Ma-       »«»«.48.  &  fcqq. ,  ste^hnms  Gractanus 

/IriUHsdec^.XiUOart.j.  ,  Mirlitms  decif.  difcept.for.  tom.^.  c.j6fi.  nHm.66.  &  68., 

515. Mriw.  &edhaaclimiatioaem  TetmsBarbefaadl.i.part.sJium.i^.vcrf. 

-*»v      libentercgo  non  adraictcrcm ,  nifi  qua-  primus ,  & part.4^Mtm.  148.  ff.folut.  ma- 

tenus  conucnit  cum  prmu  m ea  iciixccc  trim. ,  &  ulis docacio  praBfumicur  fa^ 

parce ,  qua  iila  per&ina  ooo  efliec  alitcr  iatuitu,&contemplacionedurdeai  fili^, 

COOttaftuffl .  non  Patris  Menochius  lib.j.  fr^^ampt.  18. 


wim.  1 7.,  ^/rf f  Bartoius  traS.de  fratrib.  jnfelf igi- 
mim.B.,Cratiaa»sdifcepr.foreHf.c.y8i.nH.  f:iCt» 


%4..f&  c.  n.p7l.  nu.j., &^^.)  Micbalor  dc  intiuru  fi* 
%,   X  X  X  V I.  Fratribus  fart.  i  .c.j.  per  totum  ,  Hota  8.0-  li«noa# 

maaafart.  11. reeent.decif.tii.m.xp.t&Vftit» 
Aa d08 conftituta  ab  cxtranco  fxminac  fecjq.;  nili  exconie^kurisalitcr  apparcat 
fitreu^cabilisob  ingratitudincm       demcntc  cxtranci  dotantis ;  quxnam-. 
ciuldem  fsemuuB .  autem  coniet^turs  inducant  prxfump- 

tionem ,  quod  dos  fueric  ab  extranro 
SVMMUtHyM,  conflitutacontemplatione  filiae,  vcl  Pa- 

tris,  vidc  MetwchiumUb.^.frafumpt.if. 
Statm  iipfmfitioais  expofitat .  1 .  fer  t$tiaih&  prafimift.\6m.^. ,  & feqq.,  ^ 

Extraneus  iateUigitlir  detan  titnio  itH»-    -Rotam  Roman.iminnouif.  part.6.decif\i\^. 

tiottis.  X.  &  146.  perfotum.  £x  quibus  omnibu* 

jHteU^itiirfdlfaeeKtew^atiuiefilia .  5.      videcur  dcduceodum,  quodjCumtlla^ 
Si  doutio  faSa  faerit  iatuitu  certi  matri-    dos  intclligatur  cfl^c  cx  racro  titulo  do- 
moiai  lUodMraatenmtfotefireuocari.  4.   jutionis,  vuquc  vidcatur  cadcre  fub 
Wt  iatatiadieatm  ehem^am  wm  refiifitier,  «Jifpofitioae  lur»  deoememif  ob  ii^ra- 
quod  iUa caufajit  neceffaria .  5.  titudincm  poflie  reuocari.  Nihilommus 

^Omiatiwm  ob  cZifam  wt^mu  ob  in^ati-  pto  dariori  eiplicacioae  pneicatts  dif- 

tnihiemreme^,  6,  flcnkattt. 
Jlla  dotatio  tangit  intereffe  mariti .  7.  Aducrtcndum  eft  primo,  an  illa  do- 

S^nto  matrtmeaio  fer  mortemmaritj  p**   tatio  fada  ab  extraneo  fitfaaa  intuitu  Noaolla 
iril  «fr  it^atltadiai famlM  mmeari.  8.  matrimomj  in  genere ,  an  vcrd  fit  hCU  conCdera 
SiextratuHtdotaiieritreiatiiiiaimatrimo-   intuitucercii&Qiecificiinatrimonijcum  ^0^^^^ 
tdimigffatn  tb  kiffw^tiiiiiitmfmHkt  tuu  ft^BUk  floouraheadi  i  c&  iiac  ete^  ^  """" ' 
T  •  •  -  ♦   •  f  ff         aioi  ■ 
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oicn  diucrfa  conilderatione  po0unt  di-  iuncisnoapo(sctiimpUc|t^rdIciobcia- 
«MfaittraqrtrifProutnotatUtogr4rfitf  ftin,Bifiooiiiiingatmr  cuiBalij»  inodni»^  ^ 

conj. -j.vum.  1 1 . ,  &  \  z.  lih.  i .  cx  commu-  c£cieroqui  omnts  donatio  diccrctur  ob  Donatioi 
nion  DD.  votOj  (i  etenun  lic  laaa  intui-  caufam,  vt  bcnenotat  Sabellw  infumma  nes  ob 
tu  aucrimouij  ingeaeredicitur donatio  ikmf.tra&,  in  verb.donatio  »10»,  %%,yerf,  c«usi  ne. 
firaplcx jfi  vcro  intuitu  ccrci ,  &  fpccifici  qnamuis ,  id  qnoi  dicitur ,  fed  dODationcs  ^ucut  ob 
matrimonij  cum  ccrta  pcrfona  dicicur  ob  cauiam  non  poi^iuat  ob  ingraticudi-  '"^^•^(■tu 
dooatio  ob caufam ;  aique  hac  habere  oem  doaatarij  fupcrucnicntem  reuocari  SSLi"*^ 
Jocum  alierit  idcm  .Altogradus  loco  cit.  pcr  fupcriu»  9\kffllU  ,  ^probaa  »  W" 
ctiam  ia  cxtranco  dotantc  oon  obiigato  go 

oddmandtun/nm  rolIiciatnatrinioiuA     SeciMuU» » qnia  hoturpiodi  donatb , 

ccrtum  fuifse  illius  caufumfinalcm,ad    feu  dotacio  non  folura  concernic  intc- 
boc vtdooatiodicaturj  &  fitob caufam  cc<9Cciuidcmiiemm«e  dotat«e>lcdetiam  7 
Jtfita  Kmmutpm.  i   mmtjecif.  1 45 .  m».   mariti,  obcuius  matrimonium  com  tali  llla  dotx: 
j.C^/e^^.  fecundo  aducrcciidmncll,aa    faemina  dotatioilla  collaia  eft  ,  ($c  finc  con- 
cxtrancus  dotaucru  f«mmam  ex  00«  iUooQnfuifsctcoiiaUj  cr^omprsiu-  ^"">^"»<' 
^uod  ipfius  Patcr«  vel  ipfa  fiemina  eiiec  didunbetQfileiii  narici  ob  lograticudi-  ^^^^ 
impotcns  ad  dotaodum  >  vcl  ex  mcra-*  ncm  etiam  fieiniMi  docatae  noo potcric       •  * 
libcraliutc  OQO  obftante ,  quod  Pater,   reuocari .  Hancrationem  KReFontanel- 
vel  ipfa  faBminahabercnt,  quocommo-  UdepaQ.nHpt.clatif.^. glof.iS, part.i.  nu. 
d^  pofsent  marito  cx  proprijs  dOtenLt    ii.CQnCi<icrmit  SenatHsCatbaioniieinre- 
COOferre.Quibus  fuppolitis ,  $ia  fententia  inde  iata  ^^eHutrc  StuetoftA 

Relboadeo  primo.Si  cxcrancus  dou-   die  15.  lamtwr^  idu, 
uerit  fdemiaamipnuscontcmpUtione.«      Tkii  faltem  fferfeuerme  matrimonh 
^     rclatiuiadccrtuin,&  fpecificum  matri-   proptcr  Canceri$min^.partevar.refols.i.  f 
Si  doM- ™°"'^"*<'"1^*^^'^-^P^''Q"*  P'"*^^^^***"^   c/e/n«<-»far,nj<.zzx.,quialleritjfcufaltem  Soluto 
tio  faOn  eftj  qnod (altem  pcrfcuerante outrimo-   yideturaflcrcre,quoddMeti4mcoUata  nMtrino 
faericin-  nio  ob  ingratiiudineni  diCtx  fxminac   a  Patreincapartc,  in  qua  cft  cxccffiua,  nio  per 
tuitu  cer  non  poflic  idcm cxtraneus  doutionem   feu  cxtra  caulam,  cum  fic  fadU iniuitu  mortem 
ti  matn,        rcaQcare.Uf*i!jr«iiW(f.co«/.7ji.ii.,  certi ,  &  fpcciiici  macrimonii  noo poflit  ^^^3^^ 
durance**  ^      ^'^•*'»  ^"''^  B.omanad.part,i).re-   ob  ingratitudineni  fiJiae  rcuocari  con-  fn„r,itjtu 
no  poteft  ""^'  d€cif.i^^.nHm.i., &feqq.f  Canceriuf   ftaacc  codcra  macrimonio,  poOic  autem  dinemfe 
cib  mgr.i-  varjref9litt,pir(.t,e.Sjmm44.t  MafbrUlMS  eoce^ace  permortemourici  rcuocari;  minzif. 
titiidinc   dccif.zn.pMt. ^.j  Aferliiius  dccif.^i<.  per   &  racioacmadducit ,  quja  priuilcgia  ,  uocai» 
filji  re,  Mr«»».i\.4LiQcltprimOjauiahumftnodi  qu^coaccduntur fctuorcalicumsmatfi-. 
oocwn,  docauQ intclligiture^obcauramjiUius  monii,ceffant  eo  loluto  per  mortcm  viri 
(ciiicec  uutrinionj;  ccrti  cum  illa  dcter-    finc  libcris,  &  propterca  donacio  ,  qua 
'  '  '     .  ioijuca  pcriboa  coucrahcodi  i  oon  coim  propcer  iftius, icu  iftorum  pr<Biudicuun 
requiricuradhocy  vtdooatio^iicacur  reuocarindpoccratobingratitudinem» 
ob  caufain,  quod  taJis  caufa  fit  necclla-   rcuocabilis  utprocul  dubiopcr  ccflatio- 
riaj^vei  quae kt ^dcommoduo)  dooaacisj  ncm caufs,  quae  ccftac  per  di^Ura  mor* 
prout  videhaotiir  lentire  Crauett*  eouf,   tem  mariti ;  Qux,  (i  verificantur  in  ot- 
f      i  jd.wfm.i.,C«|rrfer«wrfac//.i57.  nww.8.,    dinc  ad  dotcm  exceifiuam  collatam  a 
N(ui  re  f^*  ^'9*7^9'  "".14.J  fed   Patre  iiiis^aon  vidco ,  cur  venhcari  oe- 

qairirur'  fuHicit,quod  cauta  fit amaioacjftudio,  queant in  ordine  ad dotem  coUatam  ah 
oiiod  c.iu  &  quadani  bcacuolcntia  muniu  ,  vcl    cxtrancofaeminxintuituccrti,  &  fpeci- 
ta  fic  ocw  impuiiiua  rduiuateea  rationc  quadam  hci  nutrimoni; ,  quod  etiam  coofidera- 
ecfiui»,  iuturalijvelinftioftunacursBficimpei-  u\i,Andreat.AngiA»iemU9rtt.Uh.i.^, 
icutc  liac  ncccfsitate  pneciia  ATtfi^f^x  io.wMij,.,quamdoftrinaai,neciaipio> 
de  imput.  ^._J5.  H.8., <jr  feqq, ,  Michaltr  de  bandam  cgo  arbitror , 
fratrU>uspart.i.c,io.nHm.j.tFotttaneUade      Rcrpondeofccundo.Siextraoeus  do-  9 
fa&.m^tslaHf.^gief.l,nHm,^j.,.Mtogra^   tauerit  fceminam  ipfiuscontemplationc  ^*'^^ 
dus  confS.num.^^.Ub.i.i  yirceolus  confult.    non  relatiuc ad  cercum  j  fic fpccificutn_,  '^** 
85 .mm.\.%.t & quando  fit  ex  caufaj qua:   matrmiuuium cum certa,  &  decermina- 11^^^ 
ex  coto  moueac  doaaoccm  alicer  omu  ta  perfiuia«  fcd  relaciue  ad  ma trimoniii  .4  nntri* 
donacurum,  velcx  aliquo  naturali  im-   ingcnerc,probabiiius  eft,  quod  donaos  monium 
pulfu  ,  ftuc  pro  implemciuo  volunutis    ob  ingracicudxacm  fupcrucaiccemeiuf-  in  genere 
^fiusdonaacuabfqialianecefsiutedi-   dcm  &miniB<tiam  conftantc  matriWQ'  v*^td\  xe- 
:         catur  6b  caufam  ad  omncs  effc^us  .Al^  nio  poflit iIla«rcuocarc,fi  Patcr,  qui  ex  "^V^ » " 
tagradiHtcQ^.T.pertotim  Ub.i.tsbi umeo  (Sfficio  patcrno  tcnetur  eam  dotarc,ha- 
wttiaie »  quod  <  fi  talis  dooaiio  £erec  beat»  quo  poifit  iilicoogruamdocem  cd-  »^^pM 
nnKii&.'firo  im|lcBMmo  volHttntis  do*  itmjm  ii^Stam^VB^fmz^i^ndc  fit  4«Mn, 
'-"^  -    '  4;,;^  ^  '      'f  .:"v    -  .  '  diucs> 
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dteM  I  tibat  pofllt  ver6  conflantc  codcm       Dixi  hoh  fo^tvcrb  reuocari,  fi  ratalffai 

Vla(rimotii6Teuo^re,'ficam  ipCa,  quatn  qukmeiusTMerfitmftotensaidottninm, 

duspatci  ntimpotcnsad  dotandum.Ita  quidquid  cx  aducrfo  vidcatur  dixiffcLj  •  *  . 
Vldcntur  rcntirc  i4lt<^4diu  conf.-j.n.i  i Tiraquel  in  l.fi  vaquam  in  verb.  ioHatione  • , , 

&  !x.f jft.t.>V«Mlt««r«Mp«rM  5.  red/nt:  krsittis  mm.  i^yiC  '4e  wttkJmH^  ,  JS"^  po^< 

dccifn^.num.^.j&feq^. Ratioex co dc-  quamuis dixcritjquodhuitifciiiBi-datio-  "^"•^™*'»' 

ducicur ,       huiufmodi  docacio  hGta^  dotis  poiUc  reuocari  it^prtfclumSiiin  ip-^  ^^^f^ 

^     flon  habicorjrerpeftttad  certiiiA,5etleter-  fltts  nralier» ,  toliifMlfMla^ddtf {tMkeff  nliundc 

••  ./numttofti  macrinioniuin  ,  rcdadmitri-  mcra,&:gratuita  donatio,&citulus  lu-  non  h.i- 

.  >  moaitim  ia^gencre  cit  donacio  fioipiex  craciuus,  non  tamenpoOic  reuocacrin^  beret,quo 

'  (>er(uperiasallegaca,&iQhoct»nre#<  pfciudidtfm mariti ,«itia<fdpMbud6^ I»^ <^ 

;  tiinn.y1lto^radt4s,&  liotaKoma7,.jloc.(jui'  eft  titulusoncrofus,rubdittimcn,  quod^*"'. 

... fiifrra,  hoccj ,  clari;  vidctur  dediKi  per  ipfc  maritas  delKat  fibi  impuc^  .eo.  ' ' ' 

-         XOMamiiil.fi trai4d.nor§.fi^ocero,&ibi  quod  detoenit  cogitare  <9ot<!ltfin!i1ftL  " 

.  •-  •  '  Bartolusfj.qns  in  f,\tHd.a-edit.l.exmorte  efle  rcuocabilcm  cx  lupcrucnicti.i  filio-      '.•I. .» 

'  * M  jis.  C.  de  oM.  connent.,  &  l.  AUuia  f,  rum  docancis ,  &  cx  ingraacudinc  ^iur« 

t.lkiBagltf.Vli.ltr^hliDD.ff.folMt.ma'  dem  mulierts  aduerAis  donatorcrti..; 

Ifta  dot.t  *^i*>*on. ,  Baldus , &  Salicetus  in  l.fin.C.de  Quidquid,  inquam, dixerit  probabilius 

tioeft fim  iur.dot.f  Taulus (^aflrenlis in  l.i.ff. de inof-  eft,non  polTe  rcuocari , quia  tali  rcuoca- 

ftn»  &  ^c.dot.  vnde,  li  huiu(modi  dotisdatio  tioni  relifterct  ius  fbrtius  publica:  vti^ 

w».io^  hiStx  ab  cxcraneo  exoedac  quingcnioaf  litatis,praBiudidiMil  iilariti,qui  non  cnn-^ 

aureosaequ6requiricinnnuationcm,ac  traxi(lec,pra:ter  quainquod  illa  dosieifr^  ... 

.  aliaqua:uisdonationmplex,&gratuita  tance  £aemina ,  &  Patrc  ipfius  inopein- 

•    .'  ^itf.tMl.vU.Cjde  iur.dot.f  Ioannes.JnaH:  teUigereturerogata  in  cau("ampi3tti  pcr  ^•''Cionct 

kr  exHm  tu  col .  pcnult.  verf  quarto  quaritinr  ea  ,  qu»  ex  Baldo  'HoucUo  de  dote  fxrt.  6.  P'*.  ^ 

txtraievfuris ,  &  (ic  quiscx  donacione  feri  fer  tottm  docuimus  fub  boc  eodemj  |^?*'**^ 

woen.  t  4c  fimplici:  nOn  pocelt  conueniri  tit.ContraSus  XFl:  de  Dote  l.franot.^.  nu. 

nifi  in  quantum  faccrc  potcft  perccxcu  4.,  &  docct  Ludomcus  Komanus  in  auth. 

in  l.  inter  eos  §,  ij  quoquc,  cr  l.cum  ex  caufa,  fimiliter  C.  ad  Ir^.  fdcid.  data  autem  ex 

^l.'Hefeimius§.vlt.d'- rc  iu{ic.,&§.item  CAtllapiaftriftj:  fumpu  n6  viddncurr^ 

ffrxterra-t/erf.  fed,  &  fi  quis  Infiir.  de  aB.  uocabilia  cx  caufli  iiigracitudinis  ,  cuffl 

lu,  neccx  huiarmodi  docationc, quf  fit  dtrc£^e,5c  principalius rcfpiciant  Deu l 

per  extraneutn  i.  fi exiramatsi'^  l^emdt,  &  fiiuorem  animae ,  quam commodum 
ff.de  iure  dot.  iundo  d.§.itrmprxterea  verf.    rccipicntis;  vndc  ctiam  communitirdo-  : 

itemffi  dote  infitt.  de  aciion. ,  qu«  oninia  centDD. ,  quod  huiu  ihiodi  donaciones  1 

]BaoifeAft»8ccoiiclttdcatcr  iutcriiacdie-  eiaii^piayquaiicumu  1  tucrintexce-  • 

tam  dotatioiiem  compcdieiKli  ia  puris  dentes  non  indigcanc  iniinuationc  pcr 

tcrmiius  iimpliois^  donadoais  gratuitae >  texcuiii/.ftt«^  Cjde  sacrofMi . Eccl.,ex  quo 

fed  dooacioiwt  fimplkes,  &  gracuitaB  iafertur>quod  non  contincanturtntni 

funtrcuocabitcs  excaufa  mgratitudinis  teciluao»umplicb,&nttdasdonatioott; 
cx  partc  donacarij  /.  jSfl.  C.  de  reuoc.  do-  "  '  "\ 

nat.,&  c.jin.iedonat.',  crfLO&cc.  — 

Dixi  rti.tm  coiifljnte  mjtrimonio,  fi  To-  X  X  X  V 1 1. 

r,  qui  cx  otficio  patcrno  tcnetur  cam  dotOr 
re,velipfafaminak^atafit diues,  Sihoc    Anfaemina  dotata  abcxtraneo  obcatt- 
adeludcnda  inconueniencia  ,  qus  ex        (am  certi  matrimonii  poflu  tC- 
lali  reuocacionc  conftante  macrimonio  trodonaredoMnti. 
poffentapDoni,  aempe,qaoddos  repete- 

rctur  conllante  nucrimonio  contra  ius  S  F  M  M  jt  K  I  FM^  . 

Reuoca-  comqaunc ,  ucm  ,  quod  BUtrunoniunL,  •  •  ' 

t*  dona-  eflet  fine  doce,item ,  quod  reuocatio  eC    Jn  qnofenfu  accipiendus  fit  tHiebit .  ^ 
tione  fu-  fcc  contra  fouorem  publicum ,  tandem,    t4uSores  agentcsde  boc  dubio .  x. 
bmtr.arec  aaqd  ciieciQpcsBiudiciun  manci,rdpe-    FMuna  fit  dotata  noa  fotifi  dotem  HUnu 
^^^^  &^lib»i»^cathnlmotattshM^      retnim^.  -  . 

•^*"*  •  quac  omnia  vtiquc ceirant,v bi  P.;tcr, vcl    7\(fc  etiam  cum  cot^nfn  mariti .  4. 
.  '.*•,    ipfa  ffmina  ciicnt  diuitcs,nam  cuncdo-    HecpotefirenoeariAdaminte  fri^teri^gra^ 
..        nance reuocaotc  iubincrarecofiidta&»      titndinem  .  %. 

.  pacernUttficexigentcquocunq,iurcad  T^eetiamfifaSaefsetiTatreintuituc^ri 

dotandum ,  vcl  t^mina  ipfa  obligarctur      nkitnmnn^fcl^ferfitiiretredonari .  6. 

ad  dotem  congruain  hbi  conttitiiieii- 

dam,<&criclocum^a hatereitiiiil^  TXls^^mno XXXVII. In  ordinc  ad 
MIIMpMiltiii^rtfllfaktw  i;'^/^     '^^'         JlJ  cectum  matrimonium  contra- 


•T 

41  z  -^^^^Cbntraauy  X  VC, 


Itenduai  cum  Caio,  pieodQricus  perro-  /«1^3..  mm,^ j .  j  vbi dicunt«  quod Uk fj|« 

   _.  ^  _    iMtr|iiJ<wi|rtil>us  confidcretur 

aaqrpro4is  e«  tji  wiptijs  nafcitu ,  & 
|br|4  HQ^hQC  oqer(  qiatrtniQQium  lUyd 
liQQ  fuiflec  concr^d^uoi  xjt» 
n«w./5.,  &  7.,  C^JT^nusconf.^j^ittft^^ij^^ 

.  ^i^^quibus  Qmnibus  pqtcris  deducere 

primo ,  quod  huiufmodi  dos  ob  hanc 


Tifiiftis  niillca^urcprum,qus  cratcongruaccni-! 
.Mp^ki^.  ^(iQ4Mp'ius>&  ni^riti.  Celcbratis  nup> 
-    -  ;ij|f^4(^^DP<4  coniui^  Hc  dotacaiji 
•*      •   '  rctrodon^rc  intcndcbatdQtcm  fibicoq- 
Auifcam  aCUiQ.Qijapfitupi^  fuiC)^Q  iu^^t 
ye(  cum.confenru  oAaritijivei  Cw.  jllo  ve- 
.  ,„  nire  poflct  ad  illam  retrodonationcmf 


5 

Nec  hu, 

iufmodi 

2  pirt.^.rccent.decil.\i'.pertotm,&iUcif,  ob  ingratitudincm  ciufdcrafiliae  ,  ncc  fnl-?^ 
An<aor<$  ■L^.^oMeriHt  var.  refol.  fnart,  i  ,^,8^.44,4  BuWiWr* p^|iudi$mfl»  qutrici  A  fiJio-  «liSpS 
«gentcs    Ai^Ufs  Jeeif.xi  i .  pan.}. ,  Aferiimis  ie^    fmh ,  pTOU^  espc^fi^  luUWI  AaMwf  tt  tcA  reS». 


A^unc  dc  iiac  coqtrquccfi<i  fr4»(«$  (^uramcQnfttcucaabexcraneQnQQpoC- 
ifev^^5. ,  &  4eeif4i6.  t,  lt«^«  RniiijHLi   fic  alienari ,  nec  reuocari  per<(oiiaoc^ 


de  hoc 


ff/.5 1 5 ., SancheT^dc  r/i.unmon.  lib.  6 
^X.num.  x.f  RotaK.omjna  part.  p.  recent^ 
decif.^o.num.zp. ,  &part.  ix.decif.ii6. 
quos  :u  confulerc  pqccris . 
.  {^crpoiidcQ  fii^a^ioajB  ncdoracam  abi 


ftmima  diuerfijr^  tfi0^^erh, 
a^iti  ipfim  ^ 


•Peduccre  poterts  fecuiiclOs  quod  ecif 

Ct  dos  fucrit  a  Patre  conflituta  filias  inu 
ordincadccrcum ,  6c  fpecificummatri- 


curi  a  doi 
(uote. 


(xcraiieo.nonpoiredotemilUmribicon-   moniuno  cuiq  certa  pcrrona  non  poflit 
fiicucam  obcau(ain  iilius  certi  macri-»   pcrfiliaro  fitdqcAtamficritaJisrctrodo-  eff^^p^ 

-^—j  i.-;_r  ,    natio, qu(a,  quandoPatrcs  dantdotcs  trepoff» 

filiabus ,  vt  e^s  ditioribius.  nuptui  tra-  retrodoi 
dantyiljasconferunc fttbqiiereilliusma-  (uei, 
irimonij,  &  propterca  irrcuocabilcs,  & 
non  ixcroduiubilcs  fiunt^um  fccusaaa- 
ritus  non  coatraaiilei;  UMmiu  Tadit^ 
tn  repct,  aiith.rcs  quxC .commmmieU^eit^ 
tratuui  d.dccif.  ioj .  mtm.j. 


*      tnonij  rctrodonarc.  Ita  infpccic  franfwi 
Mft&l!!  decif.xq%.^.mHoVap,dec.if,i4S-"»4  verf. 
Sf^Sio  ^-i^9t^^.S.^,.rel.Fernand.ix.l. 
c.ifti  ff-  T^jwr/  /.  1 7.  num.-jj.  verf.  quod  ejl  adeo  ve- 
crod^a-  rum,  ^(jrfj  conf.  609.  nnm.^.f  DecianHs 
fe^         conf.S.hh.^. ,  Menochius  conf.^%Ub.lo.x 
.Alexander  Raudenfrefol.  41.  num.i^.  ,  & 
feqq.Rmo  cx  co  dcducitur,  quia  dota- 
tioncs  huiufmodi ,  qtu^  fiunc  pro  certo, 
&fpccifico  matrimonio ,  cum  ccrta,  & 
dctcrminata  pcrfona,  funt  pars  ipfius 
^^"Ih  "  cootradius,  &  confunduntur  cura  toto 
g^i^'  ipfQcow^^^u,  &ficirrcuocabilcs  ia_. 
iSpM-  pexix^ii^Ufl^aimn , quiin ipfocon- 
te5c5r.t.  tna^ifltefmmi^GiudoTap.  d.decif. 
{kas  m.i-  qui  non  contraxilTcnt  fiiic  dora- 

(niuQnij^  juoacpra:di4a,quarcnon  dcbcntiliudi 


./Vn  affcrtio  Patris  dc  donatione  fada^ 
filio  ad  finem  ccrti  matrimonij ,  vci 
niaiorisdotisab  vxore  defcrendae^ 
icu  dclat£  reddat  calcm  dona- 
tioneni  irreuocabikm  «  & 
90U  retcodouabjleoi^ 


Failum  in  fuis  terminis .  i , 
lUametioratio  faQa  infuuorem  (ilijfiJifiJiit^ 
nec  illa  retrodpnatio  poteft  eidem  mUp' 
rstioai  re^t^ati  inpr^indiciiim  vxarisx. 


exocculcis,&dolofisretrodonacionibus,, 
&  ficuti  niacrimontum  iam  concra^flum 
irricari  noqpoieil ,  ^uod  noii  etlcc  con< 
tfaftam  finetali  d6caHoiie,ita  nec  doca- 
tioprxdidla,  qua:  e(l  pars ipriUb,acq,pro 
bacopinione  exprcfsCloquitur  tcxtus  m 
l.  bonafidei  ff.  de  pecul.;  cx  quibus  fcqui- 
tur,  quod,  ncceadcinfxmiaa douta^ 
j)oflitcoafcacire  j,  vc  ^Ujuaiiqua  condi- 

adijciacur  illi  dQ^OQoii  ficuc  eoim  iUndfiUi  effirrenoeiAile  i»  pMm  doU.^, 

ftuocatio,  feiirecrodoiDacioeft  prohibio.  Si  tdis  retrodonatio  i».  aUfu  ferti  ^fin 

pk,  iu  &  vetica  intellieicur  noua  condi-  <«p|ip  fesitfiiuiitUx,  fiff»,  fPf^ « 4- 

tiopef  tescum  m  lferfeSaC.de  donat.qits   ' 

fiAmodo  ^tres  de  meiheent,frimfm.  TXIsQjriUTio  XXX VIII. Sorcicus fue- 

xx.Mum.jx,  ratcjt  matrimonio ,  quod  contra- 

Qiiae  adco  vcra  cfl^e  vid^tucA  YC  noiv  xera c  cum  QaiA  Thcodoricus  tres  filios. 

(c^um  000  polfit  ipfa  faQAiiiia  ficdotant  quonim  altecttm  Antoni;  nominc  pra> 

^     retro4onar^e](fc,fcdnecetiamcx  con-  diligcbat,  curaquc  hic  iam  faftusc&t 

)4ec  etic  ^"i.^i'^  mariti,  cun^hocccderec  inpraBiu-  nupcijs  idooeus,funimc  pcroptabac  ip- 
aimcon*  dicium.  filiorum  eiufdem  macrimooij lum  iu  macriinoajufll  «^llocarc  cuol* 

fenfu  nia  qui  etiam  fuac  contcmplati ,  &  vcniunc  Formofa  quadam  virginc  rc,  & nomjne 

riti .      cciam  iub  rationc  fccundorura  donaca-  vcre  uii,  vcque  caadcm alliceret  ad  ta* 

jponta  BeUrandus  conf.  i  j6Mb.^  .,&  cmf^  Ja  ouptiaib  «  fiarti Ctiaa  ad  pinguio» 

l6$.iim.iJUbj6,,ydlcjeMderfUuidetf»rtt*  iqn dotan dcleicn(lanva|mo>& plcng 

OiX 
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DeDoteI.Dir(j.I.$.XXXVmL  41 J 

oreaiTcruiciprum  Antoiuumrupercse-  mittentipraeiudidalisjfiCQQXta/ubfifte-  4 

'     ton»  fratres  mclv^aiTcivel  eonllicuco  in  rec,(^uia  vnufquirquc  poteA  de  iure  fibi  Si  m  aljw'- 

"-^  •  'flqonqi  yftllwiifar»Oi>»d  4lia  racio-  plcnc  cQmpcKnce  dirponerc ,  vbi  talis  1*'-^  P^"^ 

V    nc ,  qnrd  rc  vcra  apparcnter  prsftitit ,  dirpofuio  non  ccdcrct  inaliorumdctri-  [^oJ*'. 

(cd abcodcm  Aatonio filio  ftc meiiora-  mcntu«j proucnocat Sanchcz.lib.6J%-»  pj^j^ 

|0i  acgitaiKapocbam  vulgo  cotrofcrip*  matrimm4if^,i%fl.%.y  fed  vix  pQtcft  coq-  fec  foim^ 

•IJinilP><JU3diftus.Anconiusfilius  renu-  cipi ,  qupmodo  in  hac  hypothcfi  pofsit  ^iadi, 

fHWil  cuicumquc  iun  ad  caiem  melio-  cile  talis  rcmiTsto  fioc  praemdicio  vxorisa  ci»li<filio 

latiawtin.  Hts  ucprtBliaMtiiiiMtnDfiuc  ^ jUiorttm,  AtpmifMKte         ^  mm. 
illudimatrimonium  &fta  CQnucQtiQne 

^dcicer^tttpiqguif  &  Miuleau ,  quQ  ■  ■  ■  i 
«Qotra^cqacemkbtt  Qiiui  ?ai«raie- 

liorationcm  illam  £i<^minfauQrenw  XXXiX«  • 

AQ«)Qii4Uj  auliuoid«bereibrtirieffo-  ^     .  . 

Aumiatibaeillias  retrodooatioaii  Aadoe  eicdnaa  promifla/ettdeelaraft 

inilla  ancapocha  per  AntOQlUOI . COOiplaccntix ,     honoris  E;r.uia  fic 

^tum  lUiA  AM^ ii  $  debita  ctiam  ^uoad  cxccUum .  / 
AbToltttfcTco^  oieltorationem  iltam 

fedhim  in  fauorcm  Antonij  fillj  fubfi-  X  F^H  M  *4  ti  l 

2     fterCAiiccillamrecrcKloaationcm  polle  .  . 

«lligieKoieideoiaidiocatioai  re^gariinpraeiu-  Exp<mH«r  faSififiet  ^  l, 

StlUb-  «Uduai  taooTs  vxQris.fid/<(iw  1» Ift /v«.  /ird  m«r/ri  ex^gpuU  fmtimem  pnm^ 

mt,aiteja  Z,veif,faw^  beni  dico  C.dedaaat.,  fam.%.  '    .  . ) 

10»  iB»  JftrftiMrff  Jw^Mi^.  Wi/p.                  17.  *IhtiiH^milfacompetitbyfmAtat9mii0,j^ 

Hftrodo-  ^ ^  Meres  de  maior.  primapart.  q.  ix.  Vromiffio  iolirfs M»  ^««qll  ONCrr fNwMlW 

mm»$i^»4i^iihdemetior.Ub.6.glof.i4..n,  ri««4, 

p.,Smi^n,dematrimon.lA.6.diJp.^t.ttJ..  Mmtntcont&txitfakHUfntlt^mit. 

Exprcfse  colligicur  r^r  /.  /n  5on«  fidei  57.  £r  p^rre  promittenHt  wm  pdi  mumm  ft^ 

ffjtfefd.  ^vhicxprcCsii  Hq  icgitm  Ego  obligandi .  6. 

mitm  arbitror  nonfolm  ie  pectdio  coime-  tUa  dos  qnaad  excejfMm  nom  poteB  dici  ofr 

knm  qui-  ^'*f"^>  ^fi  qaidprstereadiUo  malo  patris  canfam .  7, 

txis  inni-        frandataqi  ejl  i»«/<>r„quoid  quidem  l^bimtn  conflat  exprefsi  de  ftmdatione Ttt- 

tituraiflfer  rc<^<l  ratione  mduAumarbitrornon  Ib-  teriotempoauQtm  teneem eonferre.  8. 

tm^     ]um ,  quia  exifkilaiie^uic  quis  coouno-  Tropefitm  md  non  coeferatii  teOMOf^ 

.  dum  rcpQrtare^quodinfunilibusconfi*  retentum  non  officit .  p. 

dcrauic  BaUns  in  l.ft prxlcs  8 .  CAed9nAt.t,  Si  tamen  iliados  effet  nimis  exceffwa  einde^ 

redccum,quiacxiUi&QuptiisticoQatta<«  iclor«  lo^  "  ' 

'  &is,  &  illa  docationc  pinguicoUaca  iam 

ius  io.tcUigtcur  quftficum  quoad  illam  ip\IsQyisinoXXXIX.Innupcijs,qui.- 

inelikMCaciaocm  fQnnorc  vxori^quaBliae  busThcodoricus  Pater  iunxicCaT*  j 


tali  mdioracione  noncontraxiuctcuni    ikndram  filiam  fuam  cum  Theodoro 


n_i 


Antonio  falcem  cum  illa  pinguidote .  luuencnobiliadiadantiamdiuuuruoi  f^i^i.^ 

N  cc  obftare  ptMelMialleracur,  quod  fuarum ,  6ead  ofleanoieocuaxfiunilis  cafu  par- 

ftancc  lUa  conucntione  intcr  Theodori-  fua;  dotcm  promifit  immodicam» &  in  dcolan» 

3     cum  Patrcm ,  &  Antonium  de  illo  non  magna  quatitate  deciarauit,non  tamea 

lut  illud  vfu  meitoracionis  non  mceiligatur  do-  anioioiailiarumma  pronufla«feudi> 

filijeftir-  minium  illius  mclioracionis  ,fcu  dona-  clarata  confercndi .  Aducnicntctcmpo- 

^*?*^'"  tionis  transla^Li  in  Antoniumjtjicc  prop-  rc  conuen to  pra ciufdcm  foiutiQne  noa 


<U  do^.  ^^'^     perfe^li  qucfitum  Forioofas,,  quantiutcm  promiffamcoafarae  ii 

quod  proinde  poterit  reuocari ,  fcu  rc-  dcbat,  fcd  folummodo  taIcm,quscon« 

trodonarij  Noa»iaquam,obftare^teft>  grua  uus  iUtui,  &c  condiuoiu  eile  vido» 

quia,  quantuoiuis  10  cfiKhi  domiaiaai  rctur .  Hic  magna  fijitexdtataooatio* 

non  fucrit  adhuc  translacum,cum  rcfc-  uerfia,an  in  quantitaue  prQraifsa,reu  dc- 

ratur  ad ccmj^us.mQrci$.Fatris>ius  ta-  daraca  ciTec perfoiucada « aa  vcr6  rcf- 

meoiilad  eft  ineuocabile io  pKoaoL*  tctogiddiccctadqaitiaiem  congrua l 
mali  doli,qui  {iequi(foffragariaudQ!?^      Mukisrationibusagcbatad  doccm^  2 

(ibusinaiiqrumpfmuidicium.  pcoouilamTiieodorus^&pcimQexLCcx.- lunt  pro 

Nooae^uetimtaaiea>]qQQdcalBre«  tmiitifiv^mitme-C.dedetitpromif.j^^i  0»"^ 

n:U01odonatiQnis^reu meliorationbfec-  exprcfs^ficlcgiiur5i'i/o/«r;f4fi?rfofj«im/«  ^^^S^ 

Upejriiiamaatcpodiam  abAAipaioia  dotaUinftruincntopluratAttraduafcnpJifti,  inovixii* 

&UOiemPAtris,c«Cerorumqifiainim>fi  fiamft^cepifiitinteUisisdehts,  quaide/Hi.t,  cjcatc^ 

^  «bfct  lo  aliiaa  puie  diuuvatJpfi  fttetit9,gli0im^aiieaitmii^ux,Ci  ve-  p^nailEK 

rifi» 


414.  '^-^  X2bnttaQtusXWL  'O.Cl 

*  rificantur,quandoc6fr(ruscft  fc pafturn  quafcunquc  nuptias ,  dummod^  pcrfo^ 
'*  recipiffenullafa^ftacxccptioncafortiori  na,cuiiungerctfiliam,er&ctxqualiscon- 
r  vcrificaridcbcnt, quai^docx  pariema-  ditioni5,&  dignitatis.  Proptcr  has,6£ 
rlli  no I la  fa£la«lt  confeflio  rcccptionis,  fimilcs  raiioncs./f/*<)gr<i«/«i  c(>n/.5.w.j.,e5'' 
fcddumtaxatcx  partcpatris  promiflio,  /i'^^./it.pr;»io,aduocans  proexccUentif- 
&dcclaratiodotis  in  cauntiata  quanti-  fimoPrincipc,  &  Ducc  MafTjc,quiim- 
tiite)  &  cx  partcciufdemtn^iritiacccp-  mcnramdotcmadoftentationemfuino>- 
taiio  .  minis  pix>mircrat,reu  dcclarauerat,con- 

'  5    '     Secund6,quiaex/CKtu»n/.  vmftf^.ejr    tcndcbat  ipfum  non  obligari  ,  nifi  ad 
Fiid.imen  vt  plenius  C.dereivxor.a£l.poi\iipi:ovniC'    quantitatcm  congruam  nulla  habita.* 
funi  fx/.  fronc  dotis ,  &  acceptarionc  imTncdrait    ratione  ad  illam  fummam  fupcrcxcc- 
'^"1'^''  /''  rcfultataftiocx  ftipulatUj&hypoihcca    dcntem  promiflam  ,  quam  polica  opi-  \ 
ni  uccic  ^^&^^*^  '"^  ojnrtibus  bonis  pronuiicncjs    nioncm  ctiajn  in  cafu  confiraili  amplc- 
rci    ^x.  P'"'^ P^"'"'"'^ '  ^  ^**^*-'^'    xatacft  Kof/f  l{o»»<x»flpi:rr.io,rffm.rf«//;  ' 
'  rata,crgon6crit,cur ratioiictalisa£lio-    518.  »«.54.,quam  tamcnnonapprobat 
ftis,&  hypothccx non  poflit  agere  ad  to-    Atarcus  ^ntonius  SabeUius  in fumma  diucrf.  » 
t;»mquantiutempromiflam.  /rii^.iwT^fri.  Doi  «i».  37.,  nin  incafu^cjuo 

Tcriit),  quia  projiiillio  dolofa,  &  fi-    ageretur  cx  litulo  dotis  inofficiofjc  jn_. 
mulata  non  poccft  obcflc  piomillario ,    prasiudicium  crcditorum  ,&  lcgitimic 
4-      fcd  dumcaiat  ipfiusa^ftou cx vulgatif-    aliorumfiliorum .Quidiaminhaccon- 
''''''/"'^"  tjifimisiui  ibus,  &  perca,quaclatcdocct    troucrfiaconciudciidum  f*  ;■. , 

fT  nocet  ''^i-f'p'^-*fcs  'i.  "verf.  tamen  bcnidicu       Rclpo.idco ,  probabilius  effe  ,  vbi  cx       '.  . 

amliori.  j& cxprclsecolligitur  fAi.  i«    verifimilibus  conicdturis  j)on  conftaret  g 

l/o>u  Hdci  ^j.ff.dcpccul.,  cuiasvcrhi  in-.    dcfimulationc,&dosillanoneflet  inof-  ybi  ex- 
pr.eccdcnci  para?;rapho  rctulimus,ergo    ficiola  in  prxiudicium  crcditorura  ,  &  prc£scno 
ipfc  dololus  ,  &  iimulacus  promiftbr  jn    lcgitjmzc  aliorum  tiliorum,  quod  non_f  coft.it  de 
pznamdolitcncbituradtotamquanti-    eximacur  Patcr  ab  oncre  dotcm  illani_  fimul.i- 
catcm  promifl'am,&  dcclaratam  .  promiflaminfolidumconfercndi .  Ra- tionePa- 

,         Qiiart6,quia  toca  illa  quantitas  fuit    tioncsproThcodoroadduft^  vidcntur,  ^"^^ 
promi(fa,&declanita  racionc  talisccrci,    fatisconcludcncer  hanc  refponfioncni_»  j^jf^j 

concr^xif  ^  'ndiuidui  matrimonij ,  cui  non  con  cuincerc,  quibus  alteram  adde  ,  quam  coofctie. 

fub         fcnti(fetThcodorus,  nifitotaillaquan-  dz\'\imo  c\Bddoind.l.ftfrAfesverj.tamen 

promilTio  titas  vcnirctin  obligationc,  quinimmo  k-ct^d/ro  Cuff  «/owjf.,  vbi ,  cum  quasdatn  .  ' 

ne.        toia  illa  quantitas  promida  luxta  fupc-  Macer  filio  mcliorationem  promilsatn , 

rius  diaa  eft  pars  matriraonii,crgo  non  &  dcindc  ad  oftcntationem  facultatcs  ^xo 
cft,  cur  illa  infolidum  nondcbcatur.       filij  ciufdera  cxhibujfsct  ad  etfcdtum..  h^c  ref- 
Ks  aducrfo  excipicbat  Thcodoricus    alliciendif<eininamadcontrahendunT_  polioae, 
,      PaterCaflandr9,prim6,quodnori  poilic  cum>profiliomatrimonium,immediac^ 
_   .     eilc  obligatio  iinc  animo  fe  obligandi,    fubditcx  illa  fimulationenondeobliga- 
re5^*'&         "'^"^^  pollit  obligari  inuitus,iiifi  in    riabonerc  mclioiatione  c6fcrendi,trgo 

iiir.i  pro  pacnam^&confcnlusUifonnaobljgatio-  hocctiara  eric  inpracfcnti  hypothefi  di- 

promit-  nis,  fincqua  eflc  ncquitc»bli[;,acio  ;  jn  fa-  ccndum  ;  &  ad  hoc  plurimum  confcrrc 
tcntc.     6taautcm  proraiilioi)c,rcudcclaracionc    pofsuntca  ,quxdiximusinprxcedcnti 

illius  dotis  cxcedentis  non  excicic  con-  paragrapho  dc  iila  mclioracione  ,  fcu 

fcnlus,ncc  aniinusfcobligandiadexce/-  donatione  faitafilio,  cum  illaantapo- 

fuin ,  cum  fada  fucrit  dumtaxat  pro-  cha  reraiifionis ,  qus  nequit  noccre-* 

miUioad  pompajn,&  adoftcntationcm  dcccpto. 

diuit  arum ,  iplendoris  farailiae  ,  &  ad       Ad  rationcs ,  qua;  proThcodorlco  cx  9 

complacentiaraiibcralisfua:  indolis  .  aducrfo aftercbantur,diccndii  cft,quod  ilfudpro-. 

Sccund6,quiadosillaexccfliuaquo-  illud  propofitum  in  mcntc  rctentum,,  pofiru  no 

7     ad  cxcclium  non  poicft  dici  ob  caulam,  non  confcrendi  doccm  promiflam  fup-  confercdi 

do$  quin  pocius  excra  caufam,  quaiprop-  pofita  illa  cxprclla  dcclaraiione  nihil  ""f^m 

cel^Q  non  ^^^'^^  ^^^^  rcuocabilis ,  ncc  potcft  dici,  opcretur  in  pr^iudicium  mariti  promif-  "jjj^u 

porcttdi  quod intclligaturobcaufam,co,quia_,  farij,  quinimm6  jllud  rcdolcat  in  do-i 

ci  obciu!  iticncordinacaadillud  ccrcum,  Ipccifi-  lum,  qui  proptcrca  ncquit  fuo  patroci-' 

fun.      cum,&  indiuiduum  matrimoniumiux-  nan  audori,&  fi  illud  inccrnumpropo- 

tafupcriusdida,-  non  ,  inquam,  poteft  fitumi'ubfiltci-ec,omniapenitushumana 

dici, quia , cum  rhcodoricuspromitfio-  comcrtia poflent dc  facili corruerc, cum 

ncm  iilam ,  fcudcclarationcm  prxfticc-  contrahcnccspofscntallcgarc,fc  hifte-» 

rit  folummodo  ad  complaccntiam  ,  &  promiihi"sc,&  finc  animo  fcobligandi . 
oilcntationc,v  tiq;  illum  prasfticifsctfiu^       Hoc  tamcn  vnum  hicmonco,  quod« 

. .  .  inoidincadillas,fiucinordineadalias  fitalis  fumma  fic  prorailia  cfscc  adco 

cxccf- 
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«icefliua)  Tcattenta  qualitate  perTona- 

0    rum  pofsct  facilc  cognorci  illano,  feu  fi- 

men  ^^^''^^^'^  io  i^l^  prcmialonc  ooa  poceft 
„  promir$arrashift^  agcrc  ad  iUiui  confo» 
,  t;',"-  cuuoncmjCum  deberccpropria;  incuria: 
utna  iinpuurcj  quod  non  cognoueric  lUam-j 
iSitt  fimulattooem ,  ^uam  de  ftdli  potorat 
idere  cognorccrc,&  oUj  fimiliscOQdidoiUIQO- 
.  gnouif&cnt . 

Ad  fccundum  diccndumeft,illam-> 
dotcni  ctiam  quoad  cxcefsum  intelligi 
efse  ob  caufam  ,cum  fucrit  inordinc  ad 
ccrcum  ,&  dccermiaatum  nutrimoniu, 
fuic  qua  maricus  fort^  non  concraxi^t. 
Quoil,  fi  fuppon.is,quod  maritusillcj 
adhuccontraxiiicc,quantumuisdosilia 
CKtfEivA  QOnfoifliKexhibita,  fcd  dum- 
taxatcongrua  ,  tunc  pofTct  cllcmaior 
diBicuUasiquandoquidcm  iUc  cxcciiua 
non  videreturcaura  finalistalis  matri- 
moniJi  nihilominus ,  cum  illa  fumma_, 
promiiia  a^u  >&  formaliter  veniac  can- 
quam  pars  concra^huillius  determinati 
matrimonialisjvidcturpromifla  obcau- 
fam  diius  ,  cum  actcndendum  iic  ad  id^ 
quod  {ccerincc6trahentcs  potius,  quam 
ad  id,quodfa(-turifuiflcnt;l)cindc  datQ 
ctiam iquod  ilic  cxceiius  noa  fucric  ob 
caufamtquando  maritus  line  illo  adhuc 
contra6turusruiirct»fequicurquidcm_, 
dos  quod  cllcc  rcuocabiUiss  non  quomodo- 
cunque  ad  arbitrium  promifforis  ,  fed 
**  dumtaxacex  caufa  vcl  fupcrucnicncia 
filiorum  »  vel  ex  caufa  ingracitudioisjt 

2uaBcaula>finooadefsec,vtiquepcoini& 
oeficc  infoliduai  adimpkada  • 


Anincanbu5,m  quibus  vdiFatresvd 
ab  extraneo  dotance  poceft  reuo- 
candotatio,poiIitetiam  reuo- 
caci  afo  ipomlicredibaa.. 

s  y  H  M  AtiirM^ 

TaBum  in  fuis  terminis  .  1 . 

Hationes  fuadcntes  hxredes  follereuocarex^ 

JiureuacAndi  donationem  ob  inffratitniimm 

fili^t  eft  ferfonale  refpeSu  donantis  j,  dT 

non  trafmij^bile  ad  baredes  .  3. 
Si  tamen  donator  im  vits  remcauerit ,  eSr 

mpeditus  nanfiiaittXinm^ft^a^iMh' 

redeicxcqui. 
^UtmrtamaHommias^fuautimiik 

reitocante  y&  in  efk  deduhim.  5. 
Mtitmfi  iUud  ius  noa  ejfet  ferfonde,&  son 

temcwmk  ii^vitd  higMm,arAMm^ 

efiy  quoi  Mmfofft  nmcm 


it 
un 


SiimiUHdefi  perfmule,  iamaleUU^kri: 

Mocabilis  per  hxrcdcs  ,  quanutis  donkn 
ifftorauerttcaufamreuoeatioiiis»  7. 
Si  M»  fit  perfmuie  emnmidu  fitfHmHtt  * 

quMda  doiJiis  i^norMiit  caufjrnx 
.  tioius^iifitb4u<iieuxuocare.S. 
TNfciWlw  ummwvivideatmfopBi 

|^sc>yisiTio  XL.  Di^umeft  in  pras- 
JL/  ccdcntibua>quod,fiPaterooaCU- 

lcric  fili%  dotem  exccirmam  non  inor-  I 
dioe ad certum]&  (pecidcum roatrimo-  ExplicA» 
aium  j  fedinordine  admacrimonium  ciocafiis* 
ingcnerea  necpr<ecedcntc  pa<no  ck-  cali 
dotc  f  <^  ingratitudincm  kUx  poiUc 
candem  docem  quoad  cxcellum  reuo- 
care.  Vlterius,  quod,  fi  cxtrancus  nulla 
praeccdeoce  obligaiiooc  doccm  faBminaB 
conculerit,  obfioulem  ingracicndinem 
poffitcandcm  reuocarc.Modofuppono, 
quod  nec  Pater,  ncc  cxtraneus  cxcefsu> 
vel  docemobingratitudinem  filiae  >  vel 
facminxreuocaucrit,  &  quzero,  anhjc- 
rcdcs  PacrjS],  vei  cxcranci  poilinc  ilium 
cxcefl^um,vddocemreuocaref  ■ 

Vidctur  prima  frontc  affirmandum, 
fi  fucrioc  lisercdes  vo^erfales  >  cum  ra>  2 
pnelencenc  perfoaam  defiinfti  in  iure  Rntionft 
aftiuo,  &  paifiuo  formato,  &  in  cffc  dc-  fu.id&es 
du^Q  m  pcribnaw  ipfius  dcfundi  pcr  li<L'redes 
tia!tamini.ciimiMmreCdereiveudic.,  po'^« 

C.dc  hxrcd.aa. ,  Grationus  di- 
fcept.for.  C.78  j,  num^'j.^& c.pjt^M.ip., 
Spereitiudeeif.i^.imm.to.i&decif.ijo. 
num.i.j&fcqq.ln.  prafcnti  autem  hypo- 
thcii  ius  illuda^ttuum  rcuocandi  dota^  » 
tionem  >  fiue  in  Pacre,  fiue  inextraneo 
videtur  forraatum  cxco,  quodiniilia> 
feu  fsauoa.  deli^kum  ii^^racitudioja 
lueric  ccmTummacam . 

Ex  duplici  capiic  potcft  oriri  ratio 
dubitandi  circa  propofium  dtificulta-  Confide- 
tem;  primo  ex  eo>  an  ius  iUud  reuocan-  rationex 
di  donationcra  ex  titulo  ingratitudinis  circ.iti- 
fit  pcrionale  rcfpcdu  dooatoris>&noa  cuium. 
tranfmiilxbile  ia  haeredes>ncc  in  aliosjaa 
irer6reale>  &  tranfmiifibiie,  fiueex  ex- 
prelTa  voluncace  donaioria  tranafcren- 
cis>  fiue  implicic^  in  cranslatione  haerc- 
ditatis>  fiue  cx  cefiamcnto  >  fiueab  inte- 
flato.  Secundo  prsfcindcndo  ab  co» 
quodfic  pcrlonale>&  noncranfmiilibile» 
vel  noaperloaale  tranfmiifibile»an 
tale  ius.refpci£lu  haircdum  intcUigatuc 
cxcia£tum  ex  eo  >  quod  donacor  ipfe  in 
.  vica  non  reuocaueric,  qua.cenus  non  re- 
uocando  intclligatur  implicit^  rcmif' 
fi^taleius,  aavcrointelikatur  adhuc 
vigece  refpeftu  eorundem  WBredumL, » 
quatcnus  non  intclligatur  iraplicit^  £a- 
jfta.  iUaceflio  adooacoreif  eciaiiter  iiiiu« 

fiatt» 
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mtoperillainingratitadinemfiliaB/eu   ipfum  donacorem  tain  {atdkperfeAfc 

ftfflinaB .  His  poucis  radicatum  in  eodcm  donatore ,  &  per- 
•  •      ^    Re/pondcoprimo.  lusreuocandi  do-  fc^cformacum>&inclfededudlumin 

3    *  tationem  rcuocabilcm  in  cafibus  enu-    perfonam  ip(ius  antc  mortem ;  ius  au-  5 
Eftperfo  mcracis  ob  ingraticudinem^  iiliae  ,  feu    ccm  (icradicacum,ibrmacum,  &  indTc  Perillam 
jiale,  &  f£eniina8donacari«cftperfonalc,&non    deduaum  ad  hacredes  cransfundirur ,  reuocitio 

^rBbite  twofmillibile,  adeoq;  &  non  rcuocata  tjui  rapr^fcncanc  ipfum  dcfuiidtum  ia_,  "^™ 

Sthnt-  viuence  donatore  noa  poteft  poftea  per  iure  zdiuo  ficfiMnaio  ,  &iaefliededu- 

4^        cius  hacrcdcs  reuoc.irl .  ^ltogradiis  conf.  €to,  fccus  innon  crcato  tcmporc  mortis  xmodtu, 

)j. aiim.ii.ti&  fe^q.lib.z.  vhi,  quod  ius  in pcrfonara illius  l.cum i  Matre  C.derei 

Kuocandiy  iicuti non  crandt  ad  fuocef-  veadicat.,  &        x.c.dc hitreiit. e&. , 

forcs  ,  ita  ncc  tranfcat  in  monafterium  ,  TanUu  Chriflin.  decif.  Bclg.  85,  per  totnm^ 

neciiiFifcum,  &conf.  ^S.num.^.codem  -vol.i.;  atq,  perhaccfacisiitijs,  <juas  in 

IAa.,  7}iaiu  fvt.i. traS.6j^fol.')4.  vcrf  prindpio  praefcncis difqtiiffitioaii afiere* 

4tiHertcndunifHoflienf:s  infimmatit.de  do-  banturadprobandum  ,  quod  haircdes 

nat.§.^uMiier  fTiraquel  ial.fi  vnquamiM^  voiuerfales  poflinc  reuocare  donacio- 

verb.fufceperit  liberosmm.toi  ^Aereuu,  nem&Aam  k  rttoprindpali,At  abeodem 

donat.  Hoccxprcfscdcduciturfx/.^w.r.  non  reuocat,\m,cum  raprffcntcnt  ciuf- 

de  reuocJonat.profi fittem,  vbi  iic  cxprcf-  dcm pcrlboam  cam m  iurc  adiuo,quam 

si  l^itar.  Hoctamen  ^tfw  ad  ffmuu  paffiuo. 

pcrfonas  tantummodo  (l.irs  ccnfcmus  nullo-.  Rcfpondco  fccundo  prxfcindcndoab 

■>         licetuia  concedenda  doaatoris  fuecefioribus  eo,  quod  taicius  reuocandi  ex  ticulo 

buiufeemodi  qMorimamanm  frimariimiu  ingratitudinis  fitperfimale ,  &  ailigattt  ^ 

i«/?/fwfre,  vbi  vidcshocius  alligari  pcr-  pcrib.ix  donatoris ,  vel  non  pcrfonalc,  - 

fonae  donatoris,  ncc  polTe  extendi  ad  &l  tranimiilibjlc  in  luBredes ,  li  ipfedo- 

ctusrucccflbrcsjatqucprolucopinioiie  nacor,  fettdotator  viuenstalemdota- -^^  •li^j 

<        praeter  praiallegatos  ftant  etiam  Fmius  cionemnonrcuocaucritob  ingratitudi-  perfonala 

i»ExeielofediaiMrispart.^.tit.x6.c.6.  n.7.,  ncmiUif ,  vel  ^mia$probai>iiius  adJiuc  liUdoca. 

Hurtadus  difp.  1 1 .  difficult.  5. ,  j^adingus  eft ,  quodeius  teredespoft  ipfittsmor'  riojMMU 

tra3.decontraS.difp.j.dub.iz.i.i.nH.<).f  ccm  illam  non  poflinc  reuocarc  Praff,  P''*** 

DicafiiUus  iib.X.traQ.%.difp.x.  dub.y.  num.  Tapp,  caufa  donationis glof.^.Hu.il^Jalius 

155.,  CanUmd.de  Li^o  tom. x.de  iufl.difp.  flarus  %4onatioq.x^. in  fin. ,  Montama  de  jJ^J^, 

'Arguun-  iJ./Jf^.II.ww  i^^j?. ,  quorum  tamcnali-  tut.c.i8.num.^8.,Magonius  decif.Florent.  * 

tor  non-  qui  non  conicqucnccr  vidcncur  prOGB-  'jo.nuni.z.f& dectf.jd.nu.x^.fCuido  Tap. 

ni»"*       derc, dum^ vnocapice  adftruunt  hoc  decif.ii4..,RotaRomanaDart.x.diuerfMccif, 

•      fc'  iusrcuocandieflleperfonalercfpcftudo-  loi jumi.18.,  McrlinMsdecif.6px.numJto.f 

^^^j^,  ftacorjs,6cnonexcendiadcius  hacrcdcs,  Sperellus  decif. 81.  mm.}6.y  &  decifijo. 

*  &  fuccefibrcs;  ex  alio  verbcapiccane-  num.jo.j^cxTbcologisDianafHurtadus, 

ranc,quod ,  ft  ipft  dooatnr  igincaaerit  'Pic.iflillus ,  Cariinalis  de  Ltigo  taeis /Sfnu 

caufam  rcuoc.uioiiisproptcr  ingratitu-  allcgatis.  Kacio  ex  eodcducicur ,  qula 

diacm,quaicuus  caadcm  ingratitudme  donacor  defun^us  ucendo  vidccurhu- 

non  nouic ,  podinc  eius  lueredesetiam  iufmodicaufam  rcmiilitfe,  quod  etum 

ipfo  dcfunfto  talem  donatio.icra  rcuo-  vidctur  confideraHc  tcxtus  in  d.  l.  fin. 

catc,  ii  cnim  cak  Juscx  gcncrc  fuoeft  prope fin. C. de reuocan. donat. ,  \bi  Qckgi-  ~ 

pcrlbaalcAooa tranfmidibile in liaBrfr'  tar. Btet^ftipfe, firf hoc ^jtaeue-  „5^^ 

dcs,  eft  in  quocunq;  cafu  calc,  ncc  igno-  ritffilentium  eius  manct  frmper  y&non  i  candovi- 

raacia  douacoris  poccft  alficere  ,  quud  pefieritateeiHtfufcitari  concedatur,  velad-  detur  ie« 

in  haBtcdes  traafeat,id,quod  cft  incran-  ttafmenm,     inpratms  effedieitur,  vei  ad-  t^fSS:, 

'      .  fibile  .  uerfus  eius  fucce[Jores .  £x  quibus  vcrbis 

Nou ncgauerim  cameo,  quod,ii  ipfe  nonfoiumdeduacur,quoa  h{rcdes do- 

4     doaacor,dttm  viueretexcauiaingrati-'  natorisnonpoflinteomorcuoageread 

Sitanien  tudinis  fibi  lcgicimc  nota;  rcuocaueric  calcm  reuocationemco,  quia  ipfcdona- 

donacor  donauoucm,  ^d ca  non  f ucnc  caccucio-  tor  viuens per  iliam  caciturnicacem prf* 

in  vica-.  ni  ouodaca,  non  quia  poftea  remifleric  fumitor  remiffifle  huiufinodi  cauiaflL, 

iniuriam,nccreuocaucntrcuoc.itioncm  rcuocitionis  ob  ingraticudincm ,  vt  vo- 

cxVl  it  ?s"  ^«^^-^tioms^fed  obaiiquam  cauiamnon  luerunc  prster  ^raccicacos  DD.  m  ref- 

f„(.r,r  pof  i^aocacoriam  eiufdem  reuocationts  ,  p(>iiBoneSai^iAitd*eif.ijftJmm.^.,.^l- 

funt  hx-  pofliiu  ii.tredcs  poft  mortem  ciufdcm^^  top-adus  conf.^y.num.  1 1 .  libj,.,  yuigers  de 

xedes  exe  douacuris ,  qui  dooauoaem  reuocauic ,  iii^.  traB.$./eAjdal>.izjui.j8. ,  iedeciam« 

.  agere  adttecaciooem  renoeation»,  (k  quia  poficitt^  iiira  imponnne  filenduffl 

repecere  donatura.  Racio  cft  ,  quia  po-  in  ordinc  ad  huiufmodi  rcuocationcm 

iica  illa  reuocaciooe  lcgicinie  U£U  pcr  fuccdiioribus  ciufdcm  dooatoris,  quafij 

qtiod 


kju,^  jd  by  Google 


DeDotelDirq  r.§.XLI. 

<faod  velintliuitttinodiiusreuocSdieAe  0in,<k'qiioad  eius.aflkftuiiu)irenra  nSit 

pecTonalii^r  alligaratn  donatori ,  per  cognica  pcrind^eft,  ac  R  adn efTecoifen- 

quod  confirmacur  noftra  prioia  rcT-  ra,crgo&c.  Atquehscofienracumat- 

ivnfio.                                  ■  ti^ac  perfiMiam  donatoris  >  fi  vtpM&' 

^ Hicoritur immcdiat^difficultas,an,  ignorata  non  tribuit  ius  reuocandl  , 

fi  ipre  donator  cz  caufa  ingraticudinis  quouiquc  viucrec,  nec  tribuittale  ius 

f     non  rcuocauerit<lotatioiieinliuiiifino-  poftmoftettciafdem  hxredibus,  cum' 

Si  ius  il-    >rcd  tacuerit  ex eo,  quod  ignoraucrit  cxpiret  cum  mortc  ciufdem  donacoris ; 

Ind  ^    ooram  taiis  rcuocacionis>aempe  iugra-  atquc  in  hoc  habec  locum  textus  tn  d.  l. 

eiushsredespoUip-  j^n.c^rrmrdifMMrvAocedityquodobia^ 

jjMwy  fius  dotatoris  roortcm  liabica  notitia_>  gratitudincm  non  difToIuitur  ipfo  iurc 

talisingraticudiois  eandemdoiacioncm  dooacio,  fcd  reuocatio  depcodec  a vo- 

'^yfj  reuocare^  Non  habet  luec  difficalcas:  luntate  donantis,  quoada  nonieuo- 

dooator  locum  in  fcntcntu  alserente  ius  illud  cantc  fempcr  fubfiftitdonatiOiftdigOO* 

j^noraue  reuocandi  eise pcrraoaley  6l  aA&um  {a-  rans  ooa  reuocat,  crgo  6rc. 

nt  cau- lummodo  peHonaB eiurdem doiatoris ,  nn  ■  i   '  — ^ . 

iun  re- dequ.i  nos  ni  prinu  rciponfione.  Redu-  '         §„  ■  JLhl; 

^^j^i?"  ccndo  Jgicur  eaadcm  ad  iu^poficum.  »  *  .1 

'ouoditaieiasfittranrmtffibiieadluere*  An  non  reuocata  donacione  propter 

dcs,  &  rucccfsorcs  ,niagis  comraunit^r  inffracitudincm  fa:m;;u;  docux  ci- 

docenc  in  hac  hypochdi  igoorantisBdo»  <tem  viueocc poilic  ticri  ob candem  -  ■ 

tacoris  pofsc  haercdes  cercioracos  de  illa  veuocatio  poll  ipfius  mortcffl 

iogcacicudioc  ulcm  dotationem  reuo'  aduerfus lUBredes . 

'     tt(iKr^nirf«miA^Mr«ouiadhaererevidccur  .  syMMUKJI^M. 

rommu-*        donationitm.^xjnfiii. ,  quodcciam  JnttrmimspartienlaribiitexponieHr  faBi.w 

nius  Ciidi  ioconfimilibus  tcrminis  videcur  rcnQrsc  Habita  notitia  ingratituiims ,  & non  f^4> 

ncnt  hx-  Rcta Kom. part.x.-^imnf.decif.  101. M.tz.,  •.tOMativne in  vita  faimina,  frMuttiu 

redas  pof     ij.,&racionem  eicodcducunt,quta  mn  poteftfieri  pefieiMsobitiaii.  %, 

fi  reuo-  Bonpoccfi  pr^Uuni  rcmiffio  iniuri; ,  6c  intcUi^e^MmmodoiHteringratitndinemf&' 

*     iagratitudinis,  vbi  non  e(t  lcicncia chi£-  j^nm  fitmintt  tantnm  temporit  trm^-j 

dem,  Tcd  ignorantia,Pari/i«icon/.  49.  nn.  rit ,  <}uo  commodidemermvftffet^jft*. 

^^.verf.  Jedveraeit  conclkfio,&  nn.^^.  nocittone  .  z. 

:  tw.i., Soeinnt liinioreoHf.^p.nnm.%.lAA,i-  Tempns addelmnmiamnmtiiemSittiil^' 

,    '^igttacanf.i6x.nitm.j^.  ltb.i.,<{u^qm'  abomnibus . 

dem  rc&e  procedcrenc,  ii  valeret  caufa-  Sententia  ajfercns  rcquiri  tantum  tempUSg 

liifecicata,  quodcatcnus  hxredes,  &  fnantnm  iwf»Mter  mt .pr^^brUtainimj 

•  fbcccrsorcs  doucoris  dcfiinai  pofsent  aSioncm  criminalem .  y.  1  •..  i 

pioccdcrc  ad  tcuocationemdocacionis ,  Senteneia  exigens  bienninm  .  6. 

-  ^uasenu&iplc  docator  nonioieiligatur  Ht  qujratione .  ibid. 

rcmiiiKrcj  adeouc  fundamcncum  iuris  ^rburioprndentirviriremittendum  efl  .  j. 

gioruui  cllcc  lola  negacio  rcmil&onis  Qnustquodefi  tnfaminaingrita,vtab  ipja 

ftc  pcr  ipfum.donacorem ,  &  vbi  fo-  p^t  reuocart  donmh^  trm^trM»-iip 

lummodo  illc  noii  rcmiferit,  pollinc  illi  ipftus  haredes  .  8. 

agCFC ,  6c  lolummodo  non  polGncagcre  SidonatorperaSum  uifcrentem  remiffionem 

m  illeremiferic.  Scd  ego  nd  incongrii6  . .  ttet^  rew^ferienonpote^  ampUus  inte»* 

arbicrarcr,  quod  ftantc  ignorancij  p.i^  tarereuocatiommmhmfiisbaredetiHiih  ■ 

9     trisjvci  docacori&dewgraucudinctiii£,  taria. 

9Wba$i-  vel  fxmin«B  dotane  non  fic  locus  reuo<i  mteUigitiar  remittere,  fi  mterpettet  tngr»*  . 

|ius  tamc  cationi ,  quantumuis  non  intclligatur  tam  ad implcndim  contraBum .  10.  , 

fto  viden        i  aDillio  ,  q  uia  ratio ,  per  quarn-*  Jtem  ,  fi  poii  tngratitudinem  donator  «BfcH  ■■ 

dooaioricomwucttrius  renocandido-  kiierit  ftpia  m/^nm  famititritatit 

nacionem  proptcr  ingraticudincm  do-  gratis  .11. 

nauri/^eft  o&o(a  ia  euAdcm  dooacor&  item,fi  alia  bcnefieiai^gratd  contnlerit.it» 

.  jierdonataTiom  exefd?a,  proutaffidc  Sibonadtaatafiieriat^iditttraii^aMt* 

ipfum  donatorem  pcrfonalitcrjfcd  qua-  ingratitudinemy  &  antemortem  donata^ 

_  docaiisingracicudordpenicusignorau  ri<s  noa  foteB  denator  agere  adntrfm 

.      ah.codcm  donatorc  non  cA  oflieofa,quf  einfdemhsreietad  iajuinalens.  15. 
ipfum  e&aiuiA  p^rfoualitcr  accingat, 

ipfumq;  reddac  aftu  rationabiliter  ia-  "pvIscvyisiTioXLI.Iuxcaccrminospi^ 

oigoatum,quaadoquidua  xcfpcau  ip^  JL/  ccacauuffldifquifitioaumfateria 

Ggg  fum- 
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fitniitte»9efliiialilii4attiiciatf4<kout 

I      dosquoadcxccfsutnnon  fuppQnatiirob 
•  SiMofitja  caufara,adc6qircuocdbilisobingracitu- 
'cdDSinJ;  dlnem,  vcl  cxtrancus  congruc  cx  moti- 
f^iis  ter-  ucimvrx  liberaiitatis  fa;minam  doiauic 
Bam$»    ia  ordinc ad  matrimonium  in  gcaere^i 
'"^  '  quo  in  cafu ,cuni  ilJa  docado  fit  fimptex, 
^    QC  non  ob  caufam,  diximus  ctiam  pofsc 
rcuQcari  ob  mgratitudmcm  a  dQt4ta_t 
Ciercitam  aduerfus  docancem.Hoc  fup- 
jpofitocadcm  filia  grauuer  per  ingrati- 
tudinem^vc]  etiam  txiuiiu  iila  ab  cxtra^ 
nco  docaca  deliquit  aduerftts  Patran^* 
vcl  cxtrancumdotatcm,&dcinde  filia, 
vcl  fcemrna  illa  antc  rcuocationcm  do- 
tacionisce(&c£itis,&  bona  ciuidcm  fili^, 
vcl  ixniiiuetranficruntadcarum  hajrc^ 
des .  Contcndcbat  poftea  Pater ,  &  illc 
cxtrancus  reuocationcm  mteaurc  ad- 
uerfus  ipTarum  haBredes ,  &  ruccefsores 
ratione  ingratitudinis  cxcrcic^  ab  cn- 
rum  principalibus^  & hic  quceiicum  tuic 
<juid  iiins  f 

Hic  plura  vcniunc  condderanda  ,  & 
prim6,an  a  dic  comiUnU  delidh  ingrati- 
tudinispereandem  filiam^feu  fominam 
ad  mo;tem  carundcm  multum  tcmpo- 
Co&ler-v  nspercurrcrjt,&  quodnam,an  vero  im' 
liilta  cir-  mediatc ,  vcl  paulo  podobitus  earum- 
CaCitulUt  dcnifuccci'cr:t.  Sccundo, an  ipfcdona- 
tor,liuc  inultumccmporis  traficrita  dic 
commifsf  ingraticudinisjfiui  modicum, 
aljquem  adum  poiucric,  ex  quo  faltcm 
implicitc  poiUt  argui  rcmnfio ,  vcl  nul- 
ium .  Tertid ,  an  in  hzredes  eiufclem.. 
^liaBjfeu  facminx  fic  dotatx  bona  il!  i_, 
dQBsUi^  pcrucncrint,  an  veronon  pcrue- 
nerint  ad  illos :  Quibus  confiderationi- 
bus  li.ibiC'''  . 

Kclpxjndco  primo  .  Si  dotaior,fiuc 
fucritPatcrin  exceifiua  quancitate,fiue 
cxt.  a.ic.i  m  cotii^rua  (ciuciir  iii;;ratitu- 
dmcm  nli«e,  icu  ixaunx  docaca;propccr 
2      quam  i^oteratreuocaredotationcmfiue 
jl^jjjjj^  in  e,Kcc(su,liucin  toto,&  viuentceadcm 
notitia_.  filiajl^cufeinifia  nonrcuocaucrit,  pro- 
ingMtitu  babiliuscJi,quodmortua  eadcm  hii^, 
dinjs,  <!^'  &faBminanou  poiiGt  rcuocationcm  in- 
nonfadA  tcntarc  aducnus  haircdcs  ,  dummodo 
inter  dicm  coranuiivc  iiigracitudinis  ,& 
fimilnT  obicum  filiae  >  feu  &unin.i;  tan curotem- 
no  pcr  il  p^ris  ci-anfierit,vccoin(n:jdc docaco.- po- 
ficn  pnit  tucric  delibcrarc  dc  rcuocatione  Baidus 
dtu  obi.  f»  l.  libertjcem ,  tfnte  tfi  xAtmAC.de  aJidt., 
tum»       Ttraqwl  m l.ji  vnqiam ^.fulcrpcrit  liberos 
nu.ii-].(^  M  rcuacat.donac.,  uui licec pro- 
cedant  in  diuerfis  terminjsae  adulcerio 
coinmifso  ab  vxore  in  ordinc  ad  priua- 
tioncm  dotis ,  proptcr  quod  afscrunc , 
quodsfi  maritus  conquefius  non  fueric 
Tiuence  cadcm  vxorc,  ncquc  dixcrit  dc 
j(4UjKioacdouS|Uoa  polUt  ampiiuscoa* 


queri  cadem  mortua  aduerTus  eiuTdem 

haircdcs,  nec  diccrc  dc  cadcra  dotc  dc- 
perdita  ,cx  paricate  camcn  raiionis  Mtf" 
funt  crahi  adgermanumfcnfumiidRm 
rcfponfionis^i^f/^  in  l.vlt,  C.  dercHoctnd, 
donat.j^  fbt  Cynusj  Baldus,  &  ^i^cIms  iid- 
phael  (^o.  (on/.  i<$4.  TraUtfitttmsBect^ 
fo/.  j., Mart.  L-udim.i.  tit.delegeforradi, 
^aroius  Hnims conf.  i  jp.  lib, (Qnftl, 
165 .,  lcfu  Chrifli col. 5 .  nu.U>.e9dMh,i qui  ■ 
ctiamquantumuis lo.^uantur  in  tcrmi- 
nis  dtucrfis  dcciicacc  j  qui  ingratitudi- 
nera  commifit  in  Dominum,  vbi  afleriit» 
quod  ,  fi  ipfe  Dominus  ob  candcm  in- 
gracitudincmnon  reuocauerit  fundum 
beacficiarium  ab  eodem  cliencc,  dtun_i 
viueret,non  pofsit  poftca  ab  hsrede  ip* 
fiusreuocare,  trahuntur  etiamexiden-  Rationes 
titatc  rationis  ad  hunc  cafum  .  Kacio  pro  luc 
autem  horum  omnium  ea  videtnr  efle,  refpofim 
quia.ex  quo  non  rcuocauit,  cura  poflet 
viucntcdoiuuno ,  ieu  bcncficiario  vr- 
gcntecaufa  rcuocationis  ob  ingratitu- 
diiiL^m  commifTam  ,  vidcturcciiilTc  iuri 
luo,  &  iniuriam  rcmiiUtic, nec  congrud 
velle  aftioncm  noialem  intentare  ad- 
ucrfus  haircdcs  innocences  ,cuipcpcrcic 
iq  ordmcad  hiiamjicu  fa^mina  noxiam, 
Disi  d«mmoi9  imer  dtcm  commips  «s- 
g:-.it!tnd!)iis,&  tbitumfiliit,  feu  fxminx  tan-  ^ 
tum  trmporis  iranfierit,vt  (ommode  fotue-  Intcliifp 
ritdeiil  crjredcreuocationef  iiam,fiimme-  dibrixto 
diatc  fcaiina  polt  commiiram  ingratitu-  inter  die 
dincm  pcncrjt  ,  adcouc  non  pocucrit  J?™"^* 
delibcrarc,  tunc  non  videretur  eidem^  SnlE 
donatori  adcmpta  potcllas  agcndi  ad-  ^  f^^^i 
ucrfus  h«icdcii  rcuocando,  li  camcn_i  trtnfierit 
fupponainus,  quod  onus  illud feminaB  tempus , 
dciinqu.-ntisfictransfcribilcijieiufdcm  vc  com- 
h.ercdcs ,  liou  perfonaic,  dc  quo  inCra^  f^y^^!^ 
fubdam.  Siaucemhicinqulras,quan-  S^ic 
tu.nccmpusrcquiratur  intcrdicmcom-  „„00- 
nntl«t:  ingracicudinis,&obitumfaBminaK  tiooe. 
dcimqucntis  ad  hoc  ,  vt  polfit  dotator 
agc.c  dc  rcuocatione  aaucrfus  ipfius 
ha;rcdcs  ,  n.vi  ctt  vnanimis  intcr  DD.  4 
confcnlus.  A.ii^m  arbitrantur  uncum  Tempu» 
temporis  rcquin  ,  quanoim  fuffictt  ad  ^^'^^' 
prxicribcndum  concra  ailioncm  crimi-  ^-j^ 
nalcai,quodnimisdurum  vidccur,cum  A^imf 
acbonescrimioalcsre^laritirnonpr;-  ^^^aaA' 
lcribancur,  n i fi  tcrnii no  viginti  anno- 
rum  pcr  tcxtuni  in  l.  quxreiam  C.  de  fjlfo,  e 
JuUtu Clarus §.fin, y.  y I ., Cmz. dcfin .z.cj.,  'sgn^ffa 
n.x^.,  Subrllms  infimmadiucrftrj:l  -jn-bn  ^;T,  rcns 
accujatioiui.i         invcrb.  atlio  jjw.^.,  C  rifitiim-. 
in verb.deliSim,  & in  fua prafl.  ^.mdefici,  rcqinn  , 
&  §.prxfcriptrone, licec accufatio  pro cri-  9"i"f"'^ 
mine  adultcnj  durcc  tancum  quina  uen- 
nio  Boeriittdecif.i6,p»t,i.,  bUius  ilarns  J".,^ 
(,.sdn!rrr<umverj.vnitmtamen.  Ali;  quo-  cti- 
djimQciqf  roccdctcs  ajga^dc.cxccpuo.oc  mtiukou 
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iaiis  iagrautudinis  »  ac  de  excepcioae-*  &  cenftbiis JfrMot.  7.  num.  1 6.  in  fin.  ooa- 
iionjiniiieraaBpeattniaBqaoadhttiiceF>    nullos  Awiiiere»  &  praecipui  JM(<limt« 

.  '„.,f    .fcftumpraircriptionis  afscrunt,  quod,    apud Gamma  dccif.  ly^.  Dominum  dirc- * 

'1:     '  i^f^a  cxcepuo  ooa  numerats  pecuoiac  ^um^qui  coatra  cmphycheutam.  viuc- 

:"tv      infflutuOy&dotBtollimrperlapram:.   temobcanoaeBi  abijpranonfolutuTn:.     .'.  ' 

bicnnij ,  &  ia  ali^s  contradlibus  fpatio    per  bienniumin  cmpnythcufi  Ecclcfia- 
'   (5     trigincadierumperteicum/«i.rjrr4Mo-  iUfa»&|»er  crienoiMmiocofDmuni  non 
Sententia  ^e>&  IMi^iMmmCdtiimtwmKrjfeew».,  iatienauit|MBnamcadttdtacis,Donpofit 
exigens    Cititus  dc  crcdit.tA.tit.  7.  num.  x^46.  rta    iliam  intcntare  coatra  ipflus  immcdia- 
bieaniu.  czccpcio  ingraticudiois  quoad  efieitum    tum  rucceiforem  eo ,  quia  iila  pa;na eft 
reuocandsdooationis  taliterminoprf-   propterdeli&umifiliusautemnon  por- 
^cribacur .  £gojaliacjdi£cultate  takt>  «at  iniquitaieflB  Patrit ,  nec  ruccefsor 
tempusarbitrioprudentisvirircmitten-    prxdecefsorcs ,  vnde  im /./^itf/mi»  C.ifr 
dumexiftimo ,  quioooflderato^an  pro   p^s  dicitur  Veccata  igitur  fuos  tencaat 
illo tcmporeclQilunr potueric prudM^   lUiScres,,  aeezdteriusprogrediaturmetMs , 
■  -  '  tirdclibcrarc^nccnc,  cum  alijscircum-    qnam  repcriatw  deliBum  .  Nihilominus 
'  ^  ilaoujs prodac  fuum  rcnfumjdu mmodo    arbitror ,  non  incongruc  illud  ius  paili- 
ficrqgulatnili  rationi/:ui  Aandum erit ;    uum,feu  onus,  fi  non £iAa  fucric  rcmif- 
'j      hocctiam  videcur  rcnfirsc  Tir.tquei  m  l.fi    fio  ,  efse  transfcribilc  quo.id  hxredes , 
'Aibitrio  "^"1"^^ verbofufcepern  Ltbcrosm,  xi  j.    ^uoad  efiet^um,  vtbona  iilapoUiat  ab 
figj^',  C. dc reuoc.  donat. ,  vbi  aic ,  quod donant  iplis  adonatore  reuocari  .  Ita  in  nmili* 
viri  rc-   obingratitudincm,  feu  felloniam  non_,    bus  docuimusrf.rM>i.i./«t  r/f.CoKrrj^Zwi 
initten-   polUc  rcuocarc  donationcm ,  ii  lciuerit    IK  de  empl/yt.» &  eei^tu pr^ot.j.  m.  1 7. 
cft •  takm  iogratitudioemA  liabnerit  tcm-  Aacio cft »  quia iura  oonoedenda  dona- 
potrettOcandij&nonrcuocaucric/OiW-    tori  ius  rcuocandi  donationcm  ab  ipfo 
nesjbiirMtin  c.vlt.eolfenultjnglofavtt.    UiUaiob  ingraticudinciu  donacan;  rcf- 
.  .dedonaeion.f&.nmidit.aifjieeal.tie.ie-»   piciuncprttciiirecirciooem,rcu  difsolu- 
feudis  ^.vlr.  cnl.z.  ,vrtrus  licohus  tit.de    lioncm  ciufdcm  donationis  ob  talcm,^ 
caMl.,exqml}uif€ud.*mit.col.j.verf.tacitif   iograticudincm ,  nccattingunt  pcrlbna 
'  •  Ciim,&SftiKetmh$l.\.i»^,C.ie.reme.    delinquencis^necc;teraciusbona;filius  ^"^^^^^^i^ 
donat.,  quia  tunc  prxfumitur  amiflifsc  ;    autcm  non  dicitur  porrarc  iniquitaccm  ordine 
vbividcs,quodhuiurmodiDD.aonexi>    ?atris,nccruccd(l>orpr%dcccrsoj:iscxeo,  reci, 
;  ganc  aliudcempus,  nifl  quantumfiiA-  quod  donatio  per  difpoficiooem  iuris  icionem 
ci.it  ad  maturain  dclibcrationcm  dit*    difsoluatur  fic  voIcntedonatorc,cuiius  cotraAn 
rcuocando,  veinoarcuocando.t.  compcticcx  caliin^racicudine,cumhoc 

■  -    Hic  reftac  examinanda  <U£citItas ,  fcdttmimportetrealcionemcoocra&tts» 
qiiam  vix  attigiraus  in  praccedcntibus  ,    fcu  quafi  contraftus  donationis ,  5c  bo- 
&  hicrcfcruauimu«examinandaffl  ,  an    na  ipAusdonacionis,  quoruiu  ius  ex  io- 
fcilicet  illud  ius  paifiuum»  feu  onus,   gratitudineadipfumredijc,  nonperfi>« 
quod  habctf.umina  ingrata  ,  vt  dotatio    nam  delinqucntis,  vel  fucccfsorum.  Ex 
poiUc per  dona  torcm  ab  ipta  reuocari,(ic   quibus  £icilc  ccic  rcfpondcrc  ad  ccxtuiu, 
transRribilc  in  ipfius  lueredes ,  &  non^   /»  d.  l.fiuuimm  C.  de  pMit .  Ibi  enim eft 
pcrfoiulc,  an  vcro  pcrronalc,&  transfc-    fcrmoquoad  pa:nas,qu5  refpiciunc  prg- 
ribilCjadeoutcxgenercfuOjiinon  fucric   cise  pcrfonam  ddinqucncis  j  nonquaB 
jreuocata  donatio  ipfa  viaentc,non  poffijc   refpiciunc  coocra^tas . 
teuocari  ab  ipfius  haercdibus ,  an  vcro       Ncc  aliquam  vim  faciunt  ca  ,  qus 
etiam  ab  iftis  poilit  reuocari^  quantum-   diccbantur  dc  corrcfpondcncia  iurisac- 
uis  ab  tlla  non  firaritfeuocata .  Ec  qui-  tiui,&  pairiui,adeout,  fi  non  eft  cransfe' 
dem»  fipari  pafsupcocedeiedebentiura    ribile  ius  adciuum,  nccctiam  fit  transfi:- 
a£tiua,&  paiUua  vidccur  concludenduj   ribiiepailiuumi  Non,inquam,  aliquam  I^'>ierf^; 
•     quod,(icuti per fuoerius probaca  ius  ac-   vim  faciunt , quandoquidcm  ius  adiuu  [ure*!,^f 
^      ciuum  donatoris-w  perfonale,  &  noa..   fundatur  in  offenfa>qa«folum  accingic  „0,  sc pdT' 
quod^eft  t''^'i!>t^r'bile  in  ipfius  haBredcs,ita,  ncc    pcrfonamdonatoris^ius  vcropafsiuum  fiuo  in^ 
in  fxnii.       paiUuu,rcu  ouus  donatarij  ob  ipfius   refpicit  principaiiter  boua  donau ,  &  hoc  go- 
mingra-  ingratitudiocmnoa (it transferibile  ia.»  coatraaum,feameliusip&mdonatio>  * 
**»vt  ai>  ipfujs  hsrcdcs .  Acccdit,  quod  .-equum    nisdifpofitionem,  qus  per  ingratitudi-  ^ 
?*^Joce  non  vidcatur  vt  hlius,  ii*ercs,icu  luccef-    nemdonatarij  iic  voleucc  codcm  dojia-    .jnv.  .'^i 
Mtiodt      eciam  vniucrialis  fuftineac  iniquica-  tore  fecundum  faculutem  ipfi  a  iure^,  >i  <  ^^jai 
ttiskti.    ^cni priicip^lisj  feupacnasciumem,    conccfsam  difsoluitur.  Vndc  rccifcio 
bile  ia[^  quasprmcipaUsiplcdciiiMjuensnonfu-    contradus,  fcu  donationissqu^poccd   ■  >^ 
)>fius  h»  nhiit,pr(x>icr  quam  rationem  diximus   efse«  fiue  in  ordinc  ad  donatanam ,  fiuci  *  ' 
.    tm,i,jkbtu^mr4aiitiyjiemfb]i$beiifi,  iaanliiie  adeius  fuccefsorcs^tieofa  au« 
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tcm  tcrmiaaciui  g  &  fbrmaliter  folum      Sccuodo*  fi  noaobtlante  tali  ingrati- 

attingic  pcrfiMiam  oftnfain .  tudtneiamcommiflfa ,  &cogmtadona-  u 

*  Rerpondco  fecundo .  Si  iprcdotator  torfueritin  maxima  £amiliaritacc  cum    item  S 
pofiamgracicudineezparcedonaunj,  donacaria  ingraca  ,  dummodo  talem  pod  in. 

g     uue  mulcumeemporis  traofierit  a  die^  familiaricatem  ezhibueric  omnino  vo-  gratimdi 

^dte  ^'i*'^'^^  ingracicudinis  ad  obitum..  luntarie,  &  fme  vUa  compulfione  wrg.  ncm  do- 

Trmifcrit  ciufdcmdonatarij ,  fiuc  raodicum,  po-  airMm,mtiidaccntClofa^.^n.Infiit.deini».  n/>twft« 

no  poteft  fucritaliquemaclura ,  cx  quo dcduca-  veHtji^mdatioWf  laftm  in  l.i.mm.i^.ff,  ^^^"^- 

aduerfus  tur racionabilicerfa^la  remifsio ,  non..  icptS.,  SMcbex.4ewuarim,lA,i^i^,^"*' 

Imcdes  poteftamplius  aducrfus  haeredes  eiuf-  14.  »Mni.i8. ,  ^  ip- 
intencare  ^cm  doiucariae  intcatare  adioncm  rc-      Tcrtid,  fi  idcm  donator  poftingrati- 

tioatm    ^^■^^^'^^^'      >n  fimilibus  termiilik  tudincm  commiffam»  6e  cognitam  ilk 

*  Stephanus  Gratiantn  difcept.  for.  tam.  i .  c.  bcncfici.i  conculcrit  donatanx  ingratac;      1 2 
34d.  nMV.  15 . ,  Marcui  ^atonius  Sabelliu^  noii  cuira  prxlumcndum  e(l ,  quod  vo-  Itemji 
imfimmutibia^,  traS.tom.  i.  i»  verb. d>-  luerit  noua  beneficia  impendcrc  ei,que  »>>^  be- 
natia  mm.^^.  verf. ,  &  crnjebitur  remijfa  cz  titulo  ingraticudtnis  intcnditfpoliarc  « 
rr«ocdr/o. Katioeil,quaadtollcodaiiu  bene&cijs lam  prsiticis ;  &connacurale  S^^^ 
fCttocacionis  non  requiritur  iieeelbri&  ^  bBfo ,  qai  de  tefioiK  indignacurd^  vimpt . 
«mdonatio,  fcurcraifsiocxprcfsa,  fcd  tius  rctrahcrc id,  quod  impendic,qiiaa 
fu/BciceciamimpliciUf &virtualis,  cr-  impcadcrcid,  quodnonconcuiic,  ^ 
go,quando  pofictu  eft  aUquis  adlus ,  cz      Rerpoadeoterei6.5i  booaperdonan- 

Suoraciotubiliccrinfcratur  talis  rcmif-  tcm  collaca  donatarix  fucrint  ancc  in- 

o^nQpotcritamplius.quiporuittalera  graticudincmcommifsaminaiiostranf-     _  > 

aftam,reaocaei(mem  intientare,quia  in  laca,&  poft  mortemetufdem  donatari;     *^  ^ 

crimiii.ilibus,  &  firailibus,  quod  fcmel  non  rr.inticrint  in  ipfius  hxredcs,noiL.«  jjj^?;^ 

placuic^ampliusdifplicercnonpoceft.  poccU  donacor  aducrfus  eoidem  h«ce>  ^^^^ 

Gonfinnatur  manifeila paritaic,&eze-  dcs  intencare  aftionem  rettocatorianu.  oMosmt' 

plo  inraarito  ,  qui  czadultcriovioris  donationis,quatenusipficxpcrfona  fu?  hu  ante 

iu&acquifiuitadiplamdifflittendam,6c  principalistcaeanturaequiualensdona-  ingnnta 

addocem,  qutcamen,ficognitoadulte-  tiiretribuere  AkrUimsde pistt.lib.^.tit.u  ^^^^ 

rio  cum  eadcm  habitauerit,6c  copulam  f.ii.nwm.j., FontaneUadepaS.  tiMtxlat^» 

cumcademfpontaneehabuerit^cenfetur  ^.glofAi.part.prima  fmm.14..,  vbi  alios 

valide  rcmiisifsc  illud  ius  acquifitum_j  piuresallegat .  Racio  non  folum  dedu-  poteftdo 

^  .       pcr  ea,qu(doceat  !D.B«Mirm«r4 /n  <f.  cicurcx  i;s,quxhabcncur  in /jbix/irfiSryj  mtorad- 

biirc^^''  '^f/^-iJ-'"''-'^"""*'  f  .!.««'»•  7- » ^bulenfis  c.  C.dereuocJanjt.y  vbi  fic  legitur.  Cgterwm  wxkihz 

ciwr  rlSC  ^ ? .<55  •  caf.6.,  f^era  Crux  ^.part.  ea ,  qua  antea  adhuc  matrepaci^ca  lureper- 

pooQo.  "yjmK/i  art.  i.  peft  ^mmmn  concli^.e^/S. ,  feSafimt,  &  ante  iaulmmB^sptmi^iie-»  ^JJJJ*^ 

IhUus  CUrns  lih.^  recept.  §.  adultcrium  m.  iurgjnm  vendita,  donata,  permutara  ,  in  do-  a.quiua- 

iS.verJxaucat  etia,MenochiusdepraJumpt.  tem duca ,  cxterifqi  caufis legttimi  altenata  iciu . 

tA.).  prttfnmptA .  immM>. ,  Tetrus  Barbofa  minime  reuocamus  ,  vbi  JMferlinus  apcrfft 

l.i.in  princip.  part.i.  num.  loi.  ff.  foliit.  afscrit  voluilTc  hnperatorcm  antccom- 

matrim. ,  prout  ezprefsc  coiliguur  ex  l,  tnifsam  ingracicudmcm  (  quia  donatio 

erimenC,«tUgJid.iemhiU.,&l.i{imfitm»  eftperfefta)  fitiibcra  fiicaicasapttd  do- 

i.item  quAriturff.eod.  rir. ,  crgo  cciam  fi  nacariumdifponcndi  dc  rc  donaca,-  fcd 

docator,  qui ex ingratitudine  filiae >  fcu  eciamcx co  ,  quodjCum  illa  bona  non^ 

fcmintB  dotai;  ius  acquifiaic  ad  reuo*  tranfierint  in  iplbs  heredesjoon  vidaar 

candamdonacioncm,a(fl:um  pofucrit,  ez  onus  in  illostransfundcndum  eadem_, 

quo  racionabilit^c  infcracur  rcmiliio^  re(litucndi;NequecrcdcndumcA«quod 

cenrebitur  valid^  iuri  fuooefiifie f  nec  ex  eo ,  quodhasresin alijs omnibus ruc» 

ftlPlfigi-  poicrit  nmplius  inccmareiUaoi  aAio^  cefserit,  induac  onus  ex  pcrfuna  fuae 

cardooa'  ncm  rcuocatoriam .  principalis  compcnfandi  clonanccm  ia 

tor  isuati    Siaatem  hicinquiras,per  quemiiam.*  bonis  a  donataria  ante  commifiam  in- 

rcmitte-  aftum  poflit  validc  infcrri,quod  dona-  graticudincm  in  alios  alienau  ;  Non, 

re,iipoit  ^  impiiciti  rcmiileric  reuocationemy  inquamccedenduiQ^*  quiainprimii 
^IJ'!)!    toncdicamprimoinferri,fidonatoripfe  '  '^" 


£un  m-  omnes  praeall^tti  DD.  ab(bloie 

•ncica-  poftcommiflam  ingratitudinem  expar->  tiunt, quod,  quando  bona  illa  fiwrunl  < 

dinem.*  te  don&carij  interpellaucrit  cundem.,  alienata  antfrOQHamiftam  ingraxicud»* 

interpel-  donatariam  ad  implcnduffl  modum ,  nem,nec  amfiMieitantapuddonaca-  H^tvdes 

ktdona-  caufam,&condicionemincadcmdona-  cium,iionpomntex caufa  iub&quends  inhocno 

donc  conteniam  iMOUt  doccnc  (jrasia^  ingracitudiais  rcuocari,qu«^  verificS-  rapr^fcn- 
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«rdinc  nd  cum  ,  qui  habctcaufani  ab  prium  Pacrcm^&extranca  illa  fiemtna 
jpfo;  onus cnim,  quod  non habct  dona-  aduerfusCaium  docatoremdeli(^uerinc  ' 
uriusioreipToiionpotcfttransfuadcre  grauiculpaingraticudhiiss&  tali*vciiis  *  -  ■ 
'  inruumfucccrsorem^&hasredcm^hocqi  tribuac  docantibus  reuocandi  dotenu* 
ccumclarcuidicactcxtus  iJii/./.  ^<i/a/»  quoad  cxcdTum  a  Sufanna ,  &  quoad 
7.CuferrjiMC.i/aM»^Deiadecnmfujppo-  totum  ab  illafiemina.  De  fa^o  tam 
natur  alienatio  illorum  bonorumra£la  Thcodoricus,  quam  Caiuscx  iurcipfis 
rcicntCj  &  noa  contradiccncc  donacore*    compeccncc  reucKarunc  donacioncm.. » 

qukkm  durance  perfeOo  iurein  do-  fubearatione,rubquaerat  rcuocabilis» 
aatario,  vtiq;  vidcnturilla  bona  tranf-  &  contcndebint  non  folum  rcsdonatas 
iau  cura  plcoo  iure ,  &  perfiedo  domi-  quoad  rublUncjam  >  fed  etiam  quoad 
aio«  qusproptereaoQaampliusfiibn*  omnesfruAusidiedotatiootsperceptos 
ceacrcuocadooi,  adrcplenoiarcdcberedencnire.QjiCr 

ricur  <}uid  iuris^ 

"    ■     j  I  I—  II  — Eicipiebanetim  Sufanna ,  quana  illa 

I-.  femina  cxcrancadc  nonrubfiftcntia  iu- 

$.  X  L I L  ris  donacoris  iaordiae  ad  fruaus  iam.»  2 

peroepcos  co ,  qoia  illa  donatio  erat  Eweftio 
An  &aa  reuocatione  proptcr  ingrati-    com^lcta,  &  iamplcnumdominium^  .P"» 
tudinem  dooatari)  dcbeantur  fru-     erat  m  ipfas  translacumjvc  nocat  eciam 
ftus  a  baois  donatis  pcrcepti  ii  P«ntaueUaJ0failjiHpt.tofn.i.clanf4.^lof. 
principio,  an  vcro  (olum-  x8.  p.  l.»Mm.  15.  ,  Gutierex.de  iuramcnt. 

modo  poll  rcuoca-  twifirm.  paet.i  .c.i o.  nim.j., qus  propcc-  ^ 

cionenL^  .  rea  iuft^  fruftus  illos  durante  donunio  ^^^^ 

fcccrunc  fuoSjquinimmonccdoniinium^iQ  „^ 
S  y  M  M  ^  K  l  y  •    ipfum  rcuocacur  ipfo  iurc  pcr  ingrati-  cooipieca 

tudincm  commiilam  ,  ncc  donantl 
Exponitur  Hatus  difquifttionis ,  I,  CCNnpetic  rei  vcndicatio ,  fcd  aitio  un- 

Exceotimet profxmina  dotata .  x.  cum  pcrfoiialis  Glofa  in  d.  l.  bitfolis  C.  de  4 

inuth  erat  eon^ieta .  5.  reuocdonat.^laminius  Com^detif.Cenu.  Donatori 

StSMMri  MKtumpetit  ^Migsthtfid  jftl»  7$ jwm. i p. ,  Tiraquet  m  icpe».  inl.fivn-n6  com- 
•  peifindit ,  4.  ^uaminverboreuertamur  num.jxj.C.de  f^^^^"^*"' 

VjititietmrpmuaMteieliSum.  y.  rf«<>f.</<MMr.,ex  quibusfequicur,  <l"OdfcJ^Jftia 

Exceptiones  exparte  donatoris .  6.  ftten  quoufque  donaiOces  non'inien-  peilQiM. 

lUadoinati^e^emditionaliSt&^imod»,7,  tauerinc  aducrfus  donatarios  ingratot 
^efiat  volutttiu  iMdonuute . 8.  aaicmcm  pcrfonalcm rcuocacoriamjfrU* 

'Hgn  tenetur  f^mina  fntEbu peretpft  mt»  £kiisiiant  corundem  dooaiariorani^y 
deliSum  reftituere .  p.  cum  fru(^us  rct  ccdanc  ex  geoerc  Aio 

Hs'  etiam  fruQHS  perceptos  poft  deliSim   Domino  ciufdem  rci . 
tatetmeatittiem,  10.  Exctpiebantvlterius,quodanteddi-> 

ftum  non  poicrat  iufti  dfc  iniun^a  px- 

DIsc»yisiTioXLII.  DotaueracThco-    na,quaBnondcbetur,nifiex  dcliilo ,  & 
doricus  Suiannam  filiam  fuam  in   «juod  ance  deliftum  bona  fide  fruAus 
quantitacc  fupcrcxcedcutc,  &  quidcm    illos  pcrccpcrant ,  &  fortc  conTumpfc- 
nonin ordiaead cercum ,  &  fpccificum    ranc,  &  quod  propcerea  non  potcrant  * 
matrimoninra»  fedinordine  ad  niatri-  iufiocituloreuocarijnecpofredicijquod 
monium  ingencre,  adeouc  illc  excclTus    pana  illa,  quantumuisexdclidtofubfc-  „^"{1,^ 
non  fu  ob  caufam  »ied  (implex  doaatio.   quenci  proueniacjrecrotrahatur ad  tem-o  ^nijstum, 
Rurfus  Gaitts  perlbnaextranea nuUo-   pus  pr«litaB  donadonis ,  cum  de  iure 
que  tituloobligata  ad  dotandum  con-    rctrotrahcnte  nullibi  conftat ,  quinim. 
fticuit  quaadam  congruam  docem  cui-   mojncc  ad  tempus  commiiUdelidUjCum 
damfiBmtns  valde ab  ipfodiieafls»  &  perdelidomipfum  ipTo  tore nonreuo* 
quidcm  conccmplationc  ipfius  non  in    ccturdonatio,fcd  cxigatdcclarationcm 
ordine  ad  certummacrimomum  cunw   ab  i^o  donacore  >  iiac  ^ua  nonceffac 
certa  perfona  contraliendum>  fed  pn»  dominium  in  donatario . 
macrimonio  ingcnerc,qua  rationcdi-       Ex  aduerfo  opponcbant  Thcodori- 
I     ximusillamdocacionemaoneflicdonar    cus,&Caius,quod  illa  donatio^aa.»     ^  ' 
fsAum^  tionemobcaufamjfeddonationemfim-    fueritintuicu  {pccialisbeacficcnciaedo-  _  . 
■n  fuisccr  plicem.Contraddsnuptijscumdoteilla    nani^hiaicrga  donatariat>  &implicic^  Oppoii- 
S^^if^*'  exccdcntc  rcfpcftu  Sulannx,&cumilla    aborigine  ipfius  donattonis  cum  laciia 

ooagrua  doce  rcfpcdu  illius  feminas   conditioaemcademimbibicajnifidona- ^lo^^ 
fioi^c>namSnfanaaadQeifiitpcD:  taiu  feuKUcaos  pfsfiiierint  ooonra^ 
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bcnqfadlorcs  committcndo  aducrfus  ip-    quia  per  deliclum  ipfum  ingpatltudinis 
•j   •  foi  ing^ratitudiiicm  j  vndcratioae  iilius    aonatio  iplo  lurc  nonexcinguuur,  ied 
IHft  do^  condiuoais  tacit^  imbibi»  eueniente    ^uoadcne£bim  reuocationis  depcndec 
i»atio  in-  ingratitudinc, paena  illa  rcrrotrahatur,    a  volunrate  donantis ,  &  ab  eiufdcm-j 
telligfcm-  6c|ubcaclocu(Q> ac  (i  ingrautudo  fuif<    dcclaratione,  an  vclicreuocari, annon, 

fct  conirniflra  ab  initio.  •  &  quoufqae  pofita  oon  fuerit  talis  de- 

^^*»*     Replicabant  ijdcm ,  quod  non  potcft  claratio,donatio  ipfa  in  f  uo  roborc  per- 

^2^*"*^  dooaiio  habcrc  aii^uein.  c0cdium  oiii  fcucrat  addico  tameniureracionc  calis 

*       jnoercedente  mtentionCf  &  voluntate^  delifti  refpc^u  dmiaiorts  reuocandi ,  fi 
donantis  ,cumtotum  roliur  ab  cadem  volucrit,quodiusnonadcratantecom- 

rccipiat«fediaceatio«&  vQiuatasdona'  milluffl  dcli&um,  crgo  quouique  non 

.  tiam  non  poteft  in  hau;  bypothefi  ruhin^  fx^ta  foeric  per  donatoremtalis  reuo- 

telligi,  nain,(i  tnnciiiiqrnttarcntur,an  catioperexpieflam  volunutcm  frudus  Donntio 

^      iucciiigcrentdonare*  fioai^rencdana-  rei  donats  cedenc  donatario  ;  Neque  Don  ipfo 

CcfTic         i<i(Qn»  aduerfus  ipfos  ingratos ,  dkas,  quod  dcclaratio  donarar»  non  tore  toa» 

prjcsiipt.i  ''''^^^■J^  negarcnt,  ergocx  cunc  intelli-  conftituat  irricationcm  ciufdcm  dona-  c«iir« 

vokiAc-u  gciidacita^tioiiueacianisj  &  voiua-  tioais/cdfupponat,curadeclarationi- 

m  do-   catUdonandi ,  adeoque  ez  tunc  debet  hil de  nouooonferat , &  dedarans  nihil 

lluUieK    intelligi  inualidadonatio,  &  ftc  fuppo^  nouifaciacpcr  c^xcum  /n  l.htredespalam 

fita  ineracicudine ,  quantumuis  in  effc-  $./i  <i'»id^\  de  tejiam,l,iideo§.  videtiirff.de 

ftu  rubfequenci  fruc^us  non  ccdent  do  ac^.  rer.  domin. ,  Clement.eximt  f.  banm 

iiatarijs,fcd  crunt  rcftitucndi  donatori-  declarjciQuum  dc  vcrb.  ftgnif.f  crgo  pcr  ip- 

bus,atqueiuxca  eorundcmdonatorum  fum  dclidum  ingracicudiais  ciciagui- 

placicum  fentit  VicaHdlus  lib.  z.  traH.^.  cur  ipia  donacio j  licet  quoadcxecutio- 

difp.i.diA.7.nim.iSj.t&  t$i.,Hipain[.  nem  exigat  declarationcm  donatoris 

vlt.C.de  rcuoc.don.u .v.Hm.rz i . ,  .Angulo  de  tanquam  condiiioncm ,  qua  propterea 

ntelior.lcg.  i  .iloj.  i  x.  num.  1 1 .  Quid  iam  poiiu  ipfa  irriucio  incelligatur  habere 

in  hac  concrouerfia  (cntieodum  ?  luum  eftaftum  ab  iplb  aftn  delifti  ioi' 

Rcfpondeoprimo,non  icncri  donata-  gratitudinis;  contra  cnim  impugnabc- 

rias  faemtnas  fruAus  perccpio^  aiucce-  ris,  quia  dcclaraciopoccftduplictter  fu- 

dentir  ad  deliftum  commiiraB  iagrati-  mi  primo  nudc  nnendoin verbi cortioef 

^      tudinisrefticueredonatori.Confcntiunc  fccundo  cum  effcdu  ,  quatcnus  eft  co- 

^ur&l '^*"''  ^«^'ptwfionem  Taulus  Cbrijiinus  niuncUcum  potcftatcaiiquid  cfticicdi , 

ndm  fru.  ^"'f-^ '  6jm.xi c>~/f <j.  vol.$ .,  FontanelU  &  non  ftat  in  puris  ccrminis  declaracio- 

£tui  pcr-  dc p.^cl Miipt.tam.i.clauf.^. glofax%.  p.nt.  nis,  vcvidere  cftindcclarationcludicis, 

ccptos.in  i.nuw.i^.,./tntonius  Fabcr  injHoCod.  tit,  quae  conftituic  ius  ,  quod  antcccdcnccc 

tc dciicl ti  ^(j. de reuoc, donat. defin. i$.,qui etiamre-  non adcrac quoad effcdum in eo, ad cu- 

reiUtuete       /f  j  dccifum  fuijk  in  Senatu  SabuJt.mo  ,  ius  f.iuorcm  tafla  cft  declaratio  .  luxta 

ilcnricus  isjccrustra£i.dedonat.c.^.n.ioz.f  primuiu  leulum  dciaratio  nil  de  nouo 

Tiraquelitt  d.  l.^vnquam  tu  verb.reuma-  ponit,  6c  iuxca  hunc proccduncea,qu4r 

turnum.zS\  .C.de  reuoc.doiur.  R.nio  cx  difta  ruiuiii  iullaiuia .  luita  fecundum 

fupcrius  didt iS  dcducitur , quia  iila  do-  icnrum  declaracio  conlticuic lus  ,  quod 

oatio  in  fua  origin^  abtbluid  tenct ,  nec  antecedeot^rnd  inerat;  atq;iuxta  imim 

rcuocatur  ipio  iurc  per  ingraticudinem  proccduntca,qua:didlafuntinprsrcnci 

donatarijperca ,  qusaliegaot  AfdrcM  rcfponfioncj  &ficiiladcclaracionoaj 

*'  .Antcmins  SiAeUius  tam,  i .  fnmms  dinerfo-  fiftit in  nudn  termints dedaratioois, ftd 

rufntraclatMurn  ir.zcrb.doujtio  nu.^^.verf.  habcc  vim  formalis  rcuocacionis  ,  quas 

tiiMtcmdoiutariHsi>^ratuSf'J)ianareJol,  proinde  tuoc  folummodo  vim  habet^ 

mor.pjrt.9.traS.6.refot.i^.,FMtMelU  quando  ponitur .  ,  . 

dc p.icLnupt.loc.cit.  adeoq,  cransfcrt  do-       Ad  ca,  qux  cx  partc  Thcodorlci ,  & 

ini  nmm  rci  donacsia  doaatariumj,  cr-  Caij  dooatorum  adcrcbaacur,auac  rcf- 

go  frudusilliusa  die  donatioois debent  pondendum eft ;  &  qiiidem  ad  primum 

ccdcrc  donacario.  dicciidum  cfc ,  quod  illa  donatio  fa^ 

Kcfpondeo  fecundo.  Ncc  etiam^-  ^iHi^^  fucric  mcuicu  ^x^cialis  bcncfi- 

10    minx  doaacariaB  tenentur  reftituer&^  centnedonantium  crga  aonatarios,  fcd 

Ncc  ctiS  fruftuspcrceptospoftcommilfumdclic-  aauabroluco ,  adcout  cx  tunc  incelli- 

frut^s    tutn  ingratitudinisancc  reuocatioacm.  gantur  donatorcs  voIuiUc  rcs  dooaua  , 

pcrcep-   Qiofi  ittl.generalith'  $.  proinde  iu  verb.  aU-  q  uoad  dominium  transfcrri  in  donata-  ^ 

amcaufaff.de fideicomijf.iibert.jlajon  inl.  ruiai,  fcd  iura  poQca  addidcrunc  ad  Soluuftir, 

fi baresnia».x.f.dccondiS.eaufadataf  Ma-  coerccndos  donauriosa nou ingraiicu-  rationes 

SSTatSl  li>mtomA.deiu(l.difp.iMi.nmitj6.,a)imtt  d^Wgijfe.Xfi^it^  dcfccerin^ 


nem.     (0c^.RatioetiamesdiaisdedudtMr«  hafcfiplpy poftea  ig 
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iftispuUularetrtuocandi}  fi  volucrint,  fuppontaeadcmingratitudineindona* 
quod  tituto  donationn  prsftiteruati   tario  rcfundatur  jn  dcfcaum  incencio- 

atque  hocclar^coiligicurcx  cextu  ial.  nisdonatorisj&  inconduioncmappofi*  * 

vfr.  Cierfiiac.  dwae.,  per  qucm  cezcum  tam  ni^  mgri^d»  fiipenienerit ,  prout 

cx  ddiao  iogratitudinis  non  inducitur  dicebamus  in  pracccdcnii  difquifitione, 

ipfo  hOQ ttncacio  donationis,fcd  fol um  dum  dc  iurc  doaatoris ,  qux  proptcrea 

conceditur  doaacoribus  ius  reuocaadii  non  vtdetur  depeadcfe  a  Ittdicis  fcnf 

volucrint ,  quod  fupcrflui  ius  in  d.  l.  centia . 
«/f.  induccrct ,  Ci  ab  ioitio  ciTcc  indiu      £xaducrfoA/a/MM  apud  'Dianampart. 

donationiiUatacicaconditioiVCex  tunc  9»tn0A949l.y9.  mpriHcip.,C»anutias  in  j 

intelligercturinualida  illa  donatio,  fi  Epit.part.x.c.6.§-^-"'*m.i'j.  zfcncfadi'  Oppoi^t» 

poftea  donacarius  deli<^uerit,  nam  cunc  oenc  ad  e&cacem  reuocatioocm  humf-  (entenc» 

<x  n  illius  tacieeamdiaonis  irriearetur  nKNli  donatiottis  requin  ludiCB  fenteu-  cnn  fuifl 

donacio,& illa  difpofitio  iuris  ind.  l.vltt  tiam,  finc  oua  donator fuum  non  confc-  ratiom- 

«Hct rupecfiua^atqueper  hocrefponde-  qucrecurcQcftum.Kacioacm potii&mii  busremr* 

turetiamadea,quK(ecandQlooQrepli'  addacuntliHidatnniinte«tuiNi.trfr.^, 

cabant  ipfi  donatorcs  ;  &  in  hoc  cafu  de  renoc.  danat.  Ibi-  Ex  bis  enim  tantmih 

coafiderandum  di  quid  fcccrmc  adu  mada  cat^s,fi (nemt  in iniUiim ctpu^ 

donaim  in  illa  doaacioQCjnoa  quoad  fuUtir  apprdkatm 

fiAuri  InifibnK  te«  (a£tas  etterti  ctmcedimtis,  ybi  vidcs  rcc^uiri 

ludicialem  caufae  cognitioncm ,  &  mre 

■■^"■"«"««^«-«"■•^^ '  quidcm  coQgruo  hoc  vidctur  dcccrni , 

•  qt^^iytwqnidieiPjCtfPW 'M^  rcuoc.uia  fic 

I,   XLIII«  paenaaiureftatuca,necipfoiuFciatcl- 

^gatur  impofiu,  videtur  ad  nomiaiiL^ 
An  pofita  ingratitudine  ex  parte  dona*  aliarun  pmiarum  eaigcre  fenccntiam, 
cariaBfiBmmae  ad  efiie&lum  validas      quxctiam  vidcreturrequiri,quantum« 
rcuocacioni&  fufficiac  reuoca-        uis  in  iurc  dicerccur  ijpfofa0ofiam  oema 
tio  donanii^att  ¥er6  gfr»  in  feinfop«aaoi«iufiaaaoceIudiGej> 

^uiratur  fenceatia  eiequa  cencatur. 

ludicis,  Ile(pondco,probabiiiorcmeire  hanc 

(ecunclam  opimonem » flepropcereaad 
9  y  M  M  U  A  l  y  validaro,&cfficacem  reuocacionem  rc-  4 

•  -  >  quiri  ludicisfcntentiam.Itapr^terpr^- Pref^rcur 

riam*xptfittim .  t.  aotos DD.  pro  fccunda  fcntcntia  loait-  hxc  fieciU 

Sententia  docent  am  rtfdri  fmtmUm*  uesf^igerf  de  iufi.  tra^.  5.  r.i.  dub. 1 1. ».  da  &at6^ 

htdicts  .  %,  %i.t*DiMHfart.8.tra£i.6.refol.K8.,  & 

OPpcfttn  fintatU  tm  fidt  mimihu  re^  apud  ipfum  n^mdex.  de  eoatem.  W«f. 

fertur.  7.  cap. n^num. iq.^  C ardinali s  de  Lugotom.i. 

^tiffrtin'  hac  fccunda  fententia .  4.  rfijp.xj./cfi.i  i .  num.  i -jx.  Ratio  cx  mox 

Jrtihudebentttr  donatori  non  idkutsfilt*  wtu  pro  eadcm  fecunda  fentcntia  de- 

inrilaiicd/itisrMtteSaM.  S«  ducitur,nam  huiufmodipacna,  fcu  an- 

nuUationoaoruurcxipfanaturadona* 

Js<>yt5iTio  XLIII.  DiAinn  Itiic  io  cionis  ratione  illiusimpIicitaBconditio> 

'  praiccdctiti  difiquifitione  ,  quod  nis,  &  defc6lusinteationis,vt  mal^fup- 

antcrcuocauoaemresdonauplcnoiu-  ponic£i;caj^///ia/«rjri^.«cumiurapned<' 

rereinaiKatpettesdaiiatarinm,quiecia  puh  indJ.vtt.£Jereii9cj/anat.ruppoiuMt 

■     pro  illotcmporcfacit  fruftusfuos.Mo-  huiuftnodi  donationes  validas  jn  fua_. 

Jj^V^  dOidubicandumremaiicc>aaadc&Au  origiac*Ibi-  ceneralitir  foHcimus  omnes  H»  doZ 

valid»^  eflicacisreuocatioai»  fufficiat  imntimtlen  eonfeSM  finktt^iUAauf^iie  nxtioim 

rcuocatio  fifta  cx  fe  pcr  donatorcm,  an  manere ,  &Tolum  inducuntius  reuoca^  Jjjj** 

vcr6  requiratur  »  quod  fiat  in  iudicifa^  cioais,  fi  dMatiaiusaeeejptwp  iipatm  eiica 

espeftataludid&ftfltiential     '  ir0M«r«vittiMiritf4fw,(ed(olumiiiocbcx 

Maximi  incerfe dilfidcntcsin hac£i>  difpofitioneiuris po/itiui  in  d.l.vlt.C. de 

ftiferie  inueaio  DD. ,  Nam  Dicafiillitt  reMoc.donat. ;  difpofitiQaucem  iurispofi- 

Uk:»,JaMei.'S.di^.i.dii.j.n.i ^j.&i^S.  tiui pocillimum^paBflali&fit, naacft in- 

aperti  fuftinct  nullam  requiri  ludicn  teUigenda>nifi  aanorroam^feGundum 

fententiamadcifcdum,  vt  valida  fitre-  quamcademiura  difpanunt;iusautem 

uocatiodonauQai»,  fedfufficercdecla~  <»<f.f.'irfr.^.<ierr<«c.rf<Mw<.cxigitfeatctt- 

SyL^"  rationcmdonatorbfuppoflmingraticii:-  ciamdeclaratoriaminiudicio,vtaperc4 

«•wanu  ^jjjg    donatario,quipraccipui  moue-  confiat  ex  allegatis  vcrbis .  Ex  quibua 

*  -^tur  ca  rattoaeiquodpocdU&rcuocaadi  omaibus  foiuuatur  fuadamcaca  a  Dir 
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Frucfliis 
ricbcntitr 
donarori 
non  h  die 
Utx  fen- 
teti»,  (td 
«  di^litis 
conteft.i- 

(9C. 


ExpltVi- 
tiir  tex- 
tus  in  /. 
'vlt.  C.  de 
tefcind, 
•uendx 


eaftillo  addufla  pro  fua  opinione . 

Solum  hic  remancc  aliqua  dil^cultas 
'  inordincad  frudtus  rci  donatai,  an  rci. 
licet  dcbcancur  donatori  folummodoa 
dic  lac£  icntcntix ,  an  vcro  a  dic  litis 
conielhux  fupcr  rcuocationemob  com- 
millam  ingracitudincmy  Ecquidcm ,  Ci 
attcndamus  ad  vcrba  eiufdem  l.vlt.Cde 
rcitoc.  donat.  vidctur  abfblute  affcrcndu 
huiufmodi  fruClus  nondcbcridonacorij 
nili  adic  latx  fcacencide .  Ibi-  Ex  his  tatt- 
tHmmodo  canfts ,  ft  fueriHt  in  iudicium  co- 
.^mtionaliter  approbat€  y  Non  potcft  au- 
tcm  habcri  cognicionalis  approbacio  in 
iudicio,  nifi  pcr  fenccntiain  dcclaraco- 
riam.  Nihiiominus  dcbcri  huiufmodi 
frudlus  donatori  a  die  iicis  conteftatae 
doccnz^jHtierez.  de  iwam.  cottfirmat.part. 
primac.io.num.S.  pertcxtum  in  i.certum 
C.de rei  vendic.yVinellusinl.t. C.derefcind. 
vendit.pirt.z.mm.6o.  Tcxtus  autcm  ind. 
l.certum  C.dcreivrndic.  fic  loquitur  Ccrtii 
cfl  malx  fidei  polfeffores  omnes  frn£lus folere 
cum  ipfjrc  prxfl  ire ;  bonc  fideiverd  cxtan- 
tes  ,  poji  iitis  vtro  contrfljtioncm  mnes, 
quae  lcx  cum  gcncralitcr  loquatur ,  ge- 
ncralitcrctiam  cft  intciligcnda  ,  &  pcr 
confcquensy  prouc  proirahitur  ad  om< 
ncs  cafuspofliiccm  cQncciiatam  .  Quid 
iam  in  iiaccontroucrfia  concludcndum? 
Probabilius  arbitror  fi  u^s  dcberi  do- 
xutori  poit  litem  contcftacam>  fcu  a  dic 
conceHationis  litts  proptcr  exprelVum_. 
ius  «</./.fm««»,nccobllanc  vcrba  tcxtus 
ind.l.vlt.  C.dercuQc.donat. ,  qiuadoqui- 
dcmibi  noBdicitur,quod  nondcbcatur 
resdonatacum  frudlibusniO  poflcogni- 
jipnalcm  approbacioaem,  fcd  quodcx 
aliegatis  caulis  dcbeatur  rcftiiucio,  fi 
fales  caufttfurritit  cognitionaliter  in  iudicia 
approba{x,quafl ,  quod  tcxtusvclit  ap- 
probacionem  ludicialcm,  vircs  donac» 
dcbca^t  rcllicui,  quod  eciam  rcquiritur 
in  tcrminis  d.i.certum  (^.derei  vcndic. ,vbi 
licet.di^^tur  ,  quod.tru(^us  omncs  de- 
beantuf  a  aic  contellacce  litts,  non  ta- 
men  vuU  dcbcriimmcdiatc  poit  iiiamL^ 
conccftatioucm ,  kd  iblummodo ,  fi  in_» 
dcnoiciua  fcntcntia  dmdicccur  res  de- 
berA.a4^i>q)J0  incalu  poitca  debentur 
f(U^i)j>  a  dic  ciuidem  iitis  contciUta; . 


m*  'Vs  f\p  e\h  iVTi  f\r{tVi 

;   •'• 


5.   X  L I V. 

An  donatio  ex  caufa  dotispoiHtcontra 
hxrcdcs  faeminx  dotacs  rcuocari 
ob  dcfcdum  condicionis  non 
adimplet;  a  fxmina  do- 
tata,i'cudonataria. 

In  /luo  fenfu  accipiendus  fit  titulta  .  i. 
Rationcs  fuadentes  nonaudiendos  efie  dota" 
tores  .  1. 

Trobabilius  poffunt  intentare  reuocationem 
o&  cottditionem  nan  impletam  contra  b4- 
redes .  5. 

Soluuntur  rationes  oppoftta:  fententix .  4. 

DIs<>yisiTioXLIV.  Conftitucrac  Pa- 
tcr  filicc  doicm  cxcclliuam  non  ob 
caufam,  fcd  fioiplicitcr  adieftis  certis  * 
condicionibus  pcreandcm  filiara  adim  t*P"ca- 
plcndis.  Rurfus  fub  iifdcm  conditioni*  ^'„^^5 
busextrancusconftiiuitdotcmcongrua  f„s  jif- 
cuidam  fxminae  afcdilcAz  .  Eadcm  fi-  quificio. 
lia,  fcu  fxmina  viuens  coadiiiones  ap-  ms. 
poficis  non  adimpleuit ,  ncctamcn  Pa- 
tcr,  vel  ille  extraneus  ob  defeaum  illa- 
rum  condicionum  non  puriticatarum_i 
viucntibusfsminis  donatarijs  ,  fcu  do- 
tatis  dotcm  in  cxc.liu  ,  vcl  iimplicit^r 
rcuocarunt  .Mortua  cadcm  filia  fupcr- 
excdfiucdotauaFatrc,&  fxmina  coa» 
gruc  dotata  ab  extraneo  Pater  ,  &  illej 
extrancus  aduerfus  haercdes  faeminaru, 
qua;  prcedecciierunt,obcOQdiciQnes ab 
iilis  non  adimplecas  incencarunc  rciio- 
cacioncm .  Quxfttum  hic  fuic , an vali- 
dc,  &Icgitimciuccntarmt,&  an  fintin 
iudicio  audicndi  f 

Vidcbaturdiccndum ,  vtiquc  aiultQ^ 
dosnon  cflCtnecpotuiile  validc  lalftnxo 
rcuocationcui  aducnui  ha;redcs  inicn- 
tarc.  Racio aparitatccx  fupradidis  vi- 
detur  dcduci  in  caufa  iiigratitudioi&^ 
vbi,  quodrcUQCatio,  qux  non  fuit  in- 
tcntatacontra  principalcm  donatariara 
ingratam,  ncc  poiiicijiicntari  aducrfus 
iplius  hzercdcs  ,l"cu  ru.ccpfsorcs  quantu^  J^],  eiTc 
uis  vniucrfalcspcf  ca,qu«docuiinus4y  ludi- 

})ra;ccdcnti  $.40.  ,&  doccuJ  M^idus  vi  l.  c,o  ^u- 
ibcrtatemC.de  aiult.,TiriqM^l,  inl.ft  vu-  diendos 
qnainin  vcrif.fufcepcrit  liberos  n.xij.  C.dc  dot^orcj 
rf«of.ii(M;af.,quai  vtragiie  ciiam  vidcn-  ^  .„*  7 
tur  pofsc  adapuri  calui  prxfcnti  pocif-  ' 
fimum  cum  lila donatio  mcaufamdo-  -v.i 
tis  cxccfliua  fadla  fili«  finc  caufa,  &  c6- 
grua  fada  ctiam  fseminx  finc  caufa  ab  •  • 
cxtrancQ  vidcaturin  volucrc  tacicaoi^     •  -•• 

con- 
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conditioncm,  fl  nbn ingratae  extiterint,       Hinc  hcilb  crit  rcfpondcrc adargtl- 
ftoat  dooct  DitajliUm  d.l.x.tra8.K  dijf,    mencumj  quod  exaducrfo  affcrebatur 
...  •  t.iiA/f.mm.\^'7.f  (^158.,  &videtiir  ideTumpa  parltate  a  iure  reuocandi 
CoUigi  ex  textu  in  d.  l.vlt.  C.de  reuoe.  do-    proptcr  ingr.uitudincm ,  quod  non  da- 
nat.  inprincip.lbi- Sancimiu  firm4s,iUiba-    tur  aduerrus  rucccflbres  doaaury  ^ 
tafquec(k,nifnrigratittii9fitperiinerit.Si    qtiando  aftio  reiiocatorta  fion  filit  ni^ 
igitur  aducnus  hxrcdcs  fietninae  dona-    tcntataaducrrusdonatariamviucntcm.  ^ 
tariaB  obiajjracicudiAem  ipnusnonpo-   iUrponderieteaimpotcft^difparemom-  Soiuun* 
teft  inientan  aftioreuocatoria  non  ob-  iiino  efle  ratjonem ,  quia  ob  ingraticu-  tur  rAtio* 
fiance iJla  implicita  conditione ,  ita  ncc   dincm  donatio  non  rcioluituripfi>fii£lo,  nes  oppo 
aduerfus  cofdem  hzrcdes  vidctur  illa    nccrationeeiufdcm  conccdicur rei ven-  ^«.fcn- 
aaiointenuripoflcobdcfc^lumcondi-   dicatio,  rcdaaiodumuxatperfonalis, 
^    .    tionis non  adimplet«ab^  donatark   ^u;»fi  non  inieatetttr  adaer(us  donaca* 
principali .  Nioiionunus .  riam  viucntcmingratara,  ccnfctur  re- 

Kdpondeo,probabilius  cflie  donato-  roitti,  vel  ibrte  oous  pailiuum  ccnfecur 
rempofleadueifusiisredesfominarum  perfoaal^6eiioacranrmilBbile,obcoa« 
3  donatariarum  ob  conditioncm  ab  ipfis  ditioncm  vcro  nonadimplctam  ipfoiu- 
Probabi-  non  adimplctani  intencare  huiulmodi  re,  &ex  naiura  fua  donatiorcfoluiturx 
Iiu5  pof- a^lionemreuocatoriaro.^/rtfgrA/MfcM^.  6e,cumficnulla,conccdicurreivendica- 
fiwe  in-  ^S.mm.^.lib.^.,  SahcHius  infumma  diuerf  tio ,  qua  compctic  aduerfus qiMincttlH 
^*"^"^  traci.rom.i.vcri).iionj[tonMm.j^.verf.quod    quc  pollellorcm .  *  • 

Sm"ob     ^''P''^  condttionis ,  flor*  K^mMa pert.  j, 

conditio-  reccnt.decif.6iz.,&decif.6^^.,  &part. 4.  — — t*w— ■    ,       1  ■■■ 

aem  noa  <^cif.^)8.,&  part.p.vol.  i.decif.  II.  per  "  *  *  * 

drmpte-  tMarn,  qui  omnes Jicet  videantur  loqui  5.  X  L  V. 

(amcon-  dumtaxat  de  h.Tredibus  donatoris ,  <5£ 

CMime-  igiufdc  lucccfloribus  vniuerfalibus  quo-    An>  &  qaando  per  haeredcs  donantis 
ad  ius  aaiuum  reoocandi  huiufmodi      pofficallcgari  defeAuseonditioaii 
donaciooes  non  adimplcr.i  condicionc  adcffetftum  reuocandidona- 

cx  parte  donauri;^  cx  racione  umea  j   -  cioaem  a  donaurio  . 

^uam  adducunt,  tenencur  idem  fenrire 

quoad  rcuocacioiicmpafliuaminordine  S  f^M  Jf     ft  J  F 

ad  haeredes>  &  iucceflores  vniuerialcs 

donacariorum ;  rario  enim ,  fub  qua.»   Mxptmttur  fiatus  iifquifitionh ,  tl 

proccdunt  cacfl,  quia  plcnc  dilfoluitur    Hjtiones  pro  haredibus  donantis  . 

<loaduo  ob  aoa  implctu  m  modumj  feu    Lts  donantit  traxuferttir  i»  bdrtdts . 

COiiditioiwaWdiiftam,quaerarioa8qut  »uaSimimde/kSKe«adUims^mib,^ 

proccdicin  ordinc  ad  ius  adiuum  rcuo-    'Donatio  ex  iefeSm  ttmiiti«ms  ^  r^tm» 

€aodi|acadpailiuuffljquodeniffliaua-  ta, 

lidume(l,nnilum  ius  cribuit.RarioaeDi  Jnrapr»  bareiibns ionatarU ,  6, 

nou  foiULn  vxc.j  dcduco  ,  quiapa(fla>&   Conditia  in  fimmm  itaattrit exfardt emit 

conditioacs  idicikx  coacradlibus  *  fett      ipfo .  7. 

Conditio  quafl  contraaibus  cranfeantad  hsre-  Doiiatiofiitemiitieneiiiterviiiotextingiii' 

nes  .idic-  des,prouc  notac  Kota  Komana part.  p.  re-       tur  ?io  cucniente  cafu invita donatoris .  8. 

<l«  con-  gg„f  dccif^  Sjjui.^.f& feqq.,  fcd  ctiam,   Haredes  donantis  non  poffunt  allegare  defec- 
quia  doaado  ipfa  poHu  mb  condicione      timemiUtimispefi  nwtemiffiMs .  p, 

jn        non  purificau  cadem  condicione  cua-  Si^tratimUmtepmrar^t .  xo. 

d(i.      ncfcitjacproind^  rcsdonata  dcbet  rcdi- 

re  ad  donantcm,  liue  rcmaneat  pcncs   "p\Is<^isiTio  XLV.  Extrancus  qui- 
donaurium,fiuepenesipfiushflBreoem»  JL/  dam  nuJlo  re(pe6lu  ipfiuspraKe- 
fcufucccUorem  vniucrfalcm,&  hocnon   dcntconere  doundi  cx  fua  libcralitate 
exnmplicipxniccntudonantis,  fcdex   conflituic  dotem  quandam  congruam 
dcfcau  condicionis,  & implemenci  eiuf-  Sempronias  virgini  co  adiedo  padlo,feii 
dcra,ratione  cuiusnon  iniplcnicnti  ipfa   conditionc,  vt  ca  dcficicntc  finc  lihcris 
donatio  refoluitur,  &  fic  ius  reuocandi   dos  rcucrtcrccur  ia  domiaium  cmldem  j 
non  folum  remanec  penes  donanteoL.  >  estranei .  Condgit»  vt  ance  deoefiunLa  faitaniS 
fcd  ctiam  transfiinditur  in  ipfius  hacrc-    ciufdcmScmpronia:  pra:morcrctur  ipfe  cum  con- 
des  non  folum  aduerfus  doaaurium^  cxcrancus  docans  ouiio  rcli&o  hgrcdcdicionc^^ 
&dcciam  adottiiti  fooceflbres  ciufilcm ,  neceirario,  vnde  ipffius  hacreditas  deuo*  eqponta« 
proutconfiderauit  ^ltogradus  d.conf^S.   luta efl ad  hacrcde» flOn  ncccfsarios,  vel 
mm.    lib.i.,  &cumeo Rfita&omMaloe,  ab ipfo cxcranco vocaKM^vci iorcc cciara 
w  rtfpoi{$one  allegatis,  ab  lOiefiaiDfllXta  diftoiitlOIIH»  ittcil* 

'1  —        .  iju^ 
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Sccuta  poflca niortcciufdcm Scmpronif  dcccfscrit  ad  ipfam  donatariam  condi- 

donacariaefinc  libcrisbona  ipfiusdcue»  tioillacum  morte  eiufdcm  donatoris  ^ 

ncrunt  tituloh«rcditatisinipfiu3Con-  expirauerit ,  prout  conftat  dcfiniuifse  j^,^ 

fanguincura  proximiorcm.  Quibus  fup-  Botam  Homanam  part,  p.  recent  Jecif.^ij .  hatrcii- 

podcis  h«rcdcs  ciufdcm  cxiranei  alle-  n«w.j5. ,  &  feqq. ,  ncc  incongrua  ccrte  bus  do- 

gantcs  dcfcdlum  conditionis  appofitae  ratione  hoc  vidcturfic  dccilum,  quan-  natariz  , 

pcr  corum  principalcm  in  illa  conftitu-  doquidcm,cumillaconditio  fueritap-  7 

tioncdotis,  vtadipfum  rcucrtcrctur,fi  pofita  rcftridliue  ad  ipfum  donatorem,  Conditio 

Scmproiiia dotata  dcccdcrct  finc  libcris,  6c  in  fauorcm  ciufdem  codcm  decedcn-  in  fauore 

contendcbant  rcs  donatas  ad  fc  iure  hx-  te  non  videtur  babere  locum  condiiio .  donaco. 
rcdiuriodcuolui,  cum  obdcfcdlum  ta-       Addcbant,  quoddifpofitiobonorum  '^*  "P"- 

Jis  conditionis  refoluacur  donatio  ,  ad-  fafta  etiamper  donationem  inter  viuos  ''^' 

ucrfus  quos  pluribus  rationibus  cxci-  in  fauorcm  alicuius  fub  vcrbis  condi-  [^°fj*^ 

picbanth«rcdcsScmproni«donatarias.  tionalibus  \z\\xii  fupermHentc  ipfo  dona- 

Quaeritur  iam  quid  iuris?  tore  cxtinguatur,  &  non  pro  fadta  ha-      *  . 

Allegabanthasrcdes  donantis,quod,  bcatur  dericientc  difta  conditione ,  &  I^imio 

fi  ipfa  Scmpronia  donauria  praedcccflif-  non  cucnicntc  cafu  viuentc  donaiorc ,  djtjo^°^ 

2     fct  fine  libcris  ipfo  donanie  viucntej,  fedpoftiUiusdcccfsuraiioMiiffWJn.^arr.  jnjj,  ^ 

R.itiones  ^^'4^^        donata  fuiftcnt  eidcra  do-  i^.recent.  decif.j.-jp.  pertotum ,  &  decif.  uos  e«in 

pro  hjc-  nanti  r^minc  contradicentc  reftitucn-  406. pfr  fofiw«,vbi  tuitdcci(um,dona-  ginturno 

rcdibiis    da  ,  a  quo  in  ipfis  deuenifsent ,  ergo ,  lionem  poft  prajdecefsum  donacoris  rc-  cHemence 

donantis.  quantumuis  non  pradcccfscrit  ipli  cx-  manfifsclibcram,  &tranfmiiUbilemad  ^-^^"  i"- 

j      tranco  dotanti,.quia  taracn  praedeccllic  quofcunquc  haircdcs  donatari; ,  quod  °" 

jus  doni"  fine  libcris  iuxta  pailum ,  oc  conditio-  ctiam  confiderauit  Afarw  */f«fon»«i  Sa-  *.  " 

tis  tnnf.  ncra  adicitam  pcr  iplum  donantcm,ca-  bellms  infumma  diuerf.  tra£l.  in  verb.  dona- 

fcrrur  m  dcm  bona  donata  dcbent  ad  fc  ipfos  tionum.^i^.vcrf.  quando  tamen  nonp<^\t 

harcdcs.  tranfmitti ,  cumipfi  vtpote  hacrcdesra-  perbaredcs ,  &  in  verb.conditto  num.^%.,    ■  •  • 

prgfcntcnt  pcrfona  dcfun(ai,tam  in  iurc  &  num.jp.  verf.  quod  difpofitio  bonorum 

aAiuo,quam  iniure  pafliuoper  textum  faSa.  Quid  iam  in  hoc  diilidio  rcfol* 

in l.cum  i  Matre  C. de  rei  vendic,  l.i.&x.  uendum  f 

Cde  bxredit.  afif. ,  Gratianus  difcept.  for.c.       RcJbondco,  potiora  videri  iura  ha;rc-  g 

'j'i}.num.ijx.p74.Mt.ip,,SpereUusdecif.  dura  ^cmproniae  donatarias,  aduerfus  j^^j^ 

i^.num.io.,  &feqq.  quos  non  congruc  hacredcs  donatoris  jonanris 

Addcbantprimo,  quod  iusadiuum  poft  mortcm  cmfdcm  pcndcnte  condi-  non  poA 

dcfc(ft*j  conditionis,  &  non  implcmcnti  tione  allcgarc  polTunt  dcfedlum  condi-  liincalJe- 

A,      ciufdcm  in  ordinead  rcuocationcro  non  lionis .  Hota  Koman.locis  cit. , &  Sabeilius .  gare  de- 

Iu$  afti-  ^o^uni  rcfidcat  pcncs  donantcm  audto-  Racio  clt  quia  illa  conditioappofita  in  ^^"^ 


uiim  de-  i^cm ,  fed  etiam  pcnes  hasredes  iplius  ad    illa  donatione  cft  relaciua  ad  fupcrui- 


poft 


fectu  con  quos  transfuiiditur  per  ea,  qua;  fupra  ucntiam  ciufdcm  donatoris  pcndcnte  ^ortem 

ditioms   ailcgabamusin  pra;ccdcntiparagrapho  adhuc  conditionccumdonatiofitcum  jpfiusdo- 

tr.infic  in  ex^itogrjdod.conf.^S.tm.}.,&  ^.lib.x.,  oncrc  rcftitucionis  cidem  donacori,  fi  nantij. 

hxredes .  ^  j^^^^  Homan.  part.}.  rccc>tt.dccif.6ix.f  ipfa  pradeccUerit  finc  libcris ,  crg6,  fi 

& dectf.6^,&part.^.decif.  ^l^.  ipfc  donator  prasdcccUerit  pendcnte_* 

Addcbant  fecundo ,  quod  tila  dona-  adhuc  conditione,  ipfa  conditio  cuanc- 

tio  cx  dcfeau  conditioms ,  fcu  implc-  fcct,&  donatioipfa  rictlibcra.adcoque 

5      mcntieiufdcm  intclligatur  refoluta,  &  Crafmiflibilis  plcuoiurc  inhsrcdes  ciuf« 

Donatio  quod  proptcrea  concedatur  rcfpedlu  dcmdonacaria:. 
exdefc-  rcrum  donaurum  vcndicatio  ,  qu»       Ncc  rationes,  &  iura,qua:prohJcrc- 

^iicon-  vtpocc  aftiofcalistransfunditur  in  hac-  dibusdonaioris  affcrcbantur,aliquam 

hitdHe^  rc(Jcs,cumdonatio  ob  pa(aa,&  condi-  vim  habere  poflunt  aducrfus  hanc no-  Satisfie 

tur  reio'.  ^oncsin  ca  appofiias,  &  non  adimplc-  ftram  rcfolutionem  ,&  aducrfus iura_.  ^^5°"^ 

luta.      tas  cenfcatur  rcuucaia ,  &  dominium_.  hacrcduro  donatariati  Nonprima,  qua  j^jjx 

rcuerfum  ad  donacorcm ,  vcl  cius  ha;re-  dicitur  ,quod  hscrcdes  donatoris  rapr^-  opmio- 

dcmdcficicnteconditionc,obquamfuit  fcntent  perfonam  iltius,  tam  in  iure.^  nis. 

feda  l.  i.C.  de  donat.fub  mod.  udddit.  ad  a€tiuo,quam in  pafliuo ;  nam  in  primis 

prail.  papienf.  Libcl.  donat.  giof.  i.  infin. ,  rcfpondctur  ,  quod  haec  verificcntur  • 

Aiagomus  decif.  Florentin.j^.  num.io. ,  &  folummod6  in  iurc  fbrmato ,  &  in  cflie-» 

feqq.yGratianusdifccpt.for.c.j8i.ttu.^o.f  dedufto  in  pcrfonam  ipfius  defunfti , 

Taulus  (^bnfiinusdectf.Bel^.p.vol.^.  fecus  in  non  exacto  tcmporc  mortis  in 

Excipicbantex aducrfo  h^TcdcsScm-  pcrfonam  ilUus  pcr  textum,liccc  in-* 

pronia:,quod,  cum  donator,in  cuius  fa-  contrarium  allcgatum  a  patronis  haBre- 

uorem  appoliu  fucrat  illa  conditio,pr{-  dum  donacoris  in  d,l,  cim  d  Matrc ,  ie 

rti 
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rtivittdlc,  &  iti  cxprcfs^  doccnt  Gr4-  ciufdcm  vxoris .  Qiiscfltum  hic  fuit,aa 

Non  XA-.  tiamisdife^t.for.cap.jS),niimAy.,ooa^  potucnc  validfi.>  &  cum  efic&u  huiuf» 

jg^entit  pQ(^  aatemdici  >quod iasaftiuuni  ad  ntodi  hiciOy  feh  iuri  ad  ipfam  renuo^ 

mTQui-  rcuocanda  illa  bona  donata  pro  tcro-  tiarcj*  ••^i 
do  nonJ  porc  mortis  donacoris  fuerit  in  illo  for-      Videbatur  prima  fFOate  oegandua  ^ 

dl  for- iiiatuffli6einefliedednftuni,cumproeo  obftante  iure  piQlubeme  deoaibnes  .  . 

■^—    feinporenempiniortis  adhuc  penderec  intcrconiugcsconftantcmatrimonio,  vt 

conditio,  adeocjue  &c.  Deindi  non^  lac^  pcobM,BartoUs  inl.  i.  ff.de  donat.  poff,. 

rapr«rentanc  in  ijs  >  quscorum  princi*  imervinm     vxor.  talis  aucem  renun-  nunciare. 

paiis,dum  viueret,  exclunt,&: foluni-»  tiatio  lucri  gratis  £iAa  propri^  dicitur  g 

in cafu dcficientiac conditionis (ibi rcfcr-  donatio pcr textumix/.tfrfimiT S.i-f.'^  Donatio. 

uauit ;  Non  fecunda  ,quia  licct  cx  fu-  donat.,&doccnttommMtuter  DD.inl.  i.ff.  f^f^  \nwr 

piadiftis  iiis aftinom  dcfciflu  condido-  'M^.ri>.,oec  obflat»qnod  tale  ius  ad  coniuges 

nis  appofitaB  ad  rcuocandam  donatio-  lucrum  non  (it  ius  in  rc ,  Tcd  tantum  in  vecannir» 

ocm  transfundatur  in  hxrcdcs  donato*  fpe ;  non  oblUt ,  inquam  quia  donacio 

riSjJlociiitdl^ndum  cll ,  quand6  con-  cadit  etiam  in  iure  coniiftentc  in  fola-» 

diwo  non  euanuit ante  cafum ,  quo  ipfi  fpc  pcrtcxtum  ni/./ppmC.  «ff  c/on.jf.  4 
liCredcsfubintrantiniiloiurc,  vtcuc-  ~ 


iutiopcadentiliypotliefi,inquapraEde-  inl_ 

cedcnte  teflatorc  ant^  euentum  condi-    vbircprobatur  rerailUo pacli  de lucrada  "J^ 
Eft  rer<v  tionis,conditioipracxi»railit.Non  ter-  doten^laanuritoinfauoremvxoris. 
luricodi.     ^  qi^j^  j^Q^  intelligiturin  hoc  cafu      Tertt2>»quia  renuntiatioeftquSBdam. 
Wfr^Sn  '^^^^^u^^ '^'°"^^i°P''opf^'"*^<^^''^^"^ '^'^'^"    priuatio,  qux  fupponit  habitum  dc^ 

ditionis,fed  reibluta  ij)fa  conditio  prop-    prxfcnti  pcr  tcxcum  in  l.  decemffJe  verk,  5 
ter  refolutionem  termini»  ad  quem  refe-    Mig.,  Modenmhit.  i  .CMe^.fid  lus  ad  Renun- 
rcbatar ,  ncmpc  propcor  pn-caecefl'um_,    lucrumdotis  cft  ius  durataxat  dc  futU-  ttactorup 
donatons,  in  ordinead  quem  fuic  illa    ro>  quod  non  competic  de  praefenti»  ponitha» 
condicio  praecisi  appofita ;  wg^  marittn  non  poteft  illi  renuotiare  «nim. 

dc  prKfciui  validc  ,  &  cum  cffcftu  arg.  l. 
"        '   •  III    qni  Tater , §.  quod  quis  fff. de  reg. iur.  > fic 

pcr  aoitaxzi<ilofi DD.inl.i.C.de-0 
$.   XLVI.  p«£f».Hisumciiininimcobftantibus. 
-  Re^pondeoprimovalidej&cumefiii^ 
Ab  nacitus  poffit  reountiate  Incn»    ^fioaitdcexcuncinaritamfeminciaft  ^ 

dodK.  iuria<iJlllinfmodi  lucrum.  ItaGr«/4- Pof^ft  V» 

mm4ifi^^.tom.i.cap.^.mim.i9.,Ro-^"^^  '^*- 
•  S  F  M  M  U  K  t  F  M,  -imdhir^  F^e  de  lucro  dotis,  qiufl.  59.,  n^ia^" 

SMrdusdealim.tit.i        <)  .n.r^o.,Mexan-  ^lfi 
MxponitMr  fenfis  difqnifitionit .  i.  dereoi^j.oi.gU,iUti'X}.,&conf.f.n.f.lA^.^^''^ 
Jnrdtmmentlanon^fferemmtimv.x.         -:RacioaesplUfimas  pro  hac  refponfkme  ^.'.'^1 
^mmtiones  inter  toniw^cs  ■uctMtur .  5."       addacic,Ho.'.f.i//«i /'j//f/of.<:/>.,adqucm     .  -.t 
Fauettextus  in  l.il  libcris  S. de pa&.do-    vos  rcmicto.  Nobis  vna,vcl  altera  futE-    #  ^:.  ** 

taiibus .  4.  cict,&prinioconndero,quodflatutam 
Henitntiatio  fnfponit  bahitnm .  5.  difpoocns  in  fauorein  mariti  de  lucro 

Toteji  valide  maritus  reiumtiare .  6.  dotis  praedcccdcntc  vxorc  fme  libcris,cft 

"Miemsatiaxio  lucri  dotis,  non  efl  dmtatiofrO'  ,  principaliter  in  vtilitatem  eiufdem  ma-  .. 

hihitnvuerconii^es,& quare.j.  riti,cum aliacaufaliabilkirde caiidi^'  pondo 

Sarisftt  textui  in  d.  1.  fi  libcris .  8.  pofitlonc  non  po(fit  confidcrari  ;  fcd 

Renuntiatio  luri  de  futuro  in  vim paSi  te^    maritus  iuri  ad  propriam  vulitatem ,  &  fauorem 
«e».  f.-    •  '  .fiiuoremiaduaopocefi valid^,&cum  nvttici. 

cflfcftu  rcnuntiare ,  Socmusconf.  1 14.  col. 
klsqyisiTio  XLVI.DicVum  fuit  ia..    x.i/o/.  i.,  Tarifius coiif.  ixj.col.r.vol.t., 
'  pr^oedentibusexaliquorumloo6»    nec  poteftdici,auodtalis  rcnunciacio 
Exponi-        iuribus  municipalibus  dcferri  ma-    CQncemacius  publicum  ,  ficuci  contin-  Rarionej 
ttir  fenl  ^i^'^  lucrum  docis ,  fi  eifdem  prasdece-    gerec»in  renuncijicione  ta&a  ahenuaa  pro^rcfc. 
fusdifqui  dant  vxores  fine  liberis  einfdem  matri-   dedotefiBidcbitaiqna  ratiQnediximUs  FORfione 
ficioius.  monij.In  pa^lisnupcialibusirucrTheo-    inpracccdcntibus,  quodnonpoHitScri', ;    .  ^ 
.  .  doricum,  &Sempronum  Thcodoncus  renuaciacioiNoa,iaquam,ppceA.dic|i«,jt!t". 
•ipie  nauntiaait  inri,  quod  ipfi  poffec    quia  ius  iUnd*  de  Inero  diotis;.M4>Mnt. ... 
compccere  i»ca(tt.pr«Bdeccirus  vxoris    praecise  vcilitatem  mariti ,  vndc  cidera  •  • 
^eliberisad  lucvum  talts  doti$,eoforCi6    lurireounciaas  noa  dicicur  la  praeiud^- 
•finti  VI  fibt  magiscoaciliacct  aniflMiB  ciniii  puUieitm  incft  aaiinae «  ficuti 

Hhli  %  di-  . 
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diceretur  amittere  fonaina  renuntians  tum  etiam  fpci  de  futuro ,  adcout  ftan' 

iuri  ad  dotem ,  quia  contra  bonura  pu-  libus  vcrbis  adeo  vniuerfalibus,  &  pr«« 

blicum  rcfflaDcret  indouca  .  Secund6  gnantibus  maximeacccdcntc  iuramen- 

iH.irenu-  confidero,  quod  illa  rcnuntiatio  cft  tocomprehendatetiamea,(}uaeveniunt 

ti.atio  eit  valdd fauorabilis  doti,&  vxori,quia  prxter  fpem,  quia  tunc  virtutc  iura- 

•  Ws^^dod        ip^a  rcditadruamnaturaratfrg.ffAr-  mcnti  rcnuntiatio  tcnet  Seraphinus  it 

&  vxori!      "'^•/»  vnits§.  paSus  ne peteret,ff.pa3iSf  iurament.priHil.iop.  niim.i.,&  fcqq.,  Fih 

crg6  tanquara  valida ,  &c  cffica»  eft  ad-  fariHs  de  fubftit.  ^.yiJy.nwm.  i  x. ,  Hota  Ko- 

mittcnda  ,quia  pa£la,  pcr  qux  cfficitur  mana  part.i^.  recent.  decif.  556.  nifm.itf., 

conditio  dotis  mclior ,  non  reprobaniur  ^  17. ,  vbi  pluresconcordamcsdccirto- 

iaiurepcrtextumi»/.de<//f,ff.tiep<i^.</o<.  nes  allcgantur,qua;  a  fortiori  intclli- 

Ad  rationcs ,  quae  ex  aducrfo  afie-  gcndarunt,quando  rcnuntiatiocftcx- 

rcbantur,  nunc  rcfpondcndum  cft  ,&  prcfsa  de  iurcinordine  ad  talclucrum 

quidem  ad  priraam  dico  in  primis  val-  dotis,  vcnoutK/pain/.i. lufm.xd.^.Je  ' 

d^  controuerti  apud  DD.an  illa  rcnun-  paSis , 
tiatio  iuris  ad  lucrum  dotis  polUt  ver^ 

dici donatio, cum plurimi  contcndanc  '     ■  n  1  ■ 

rcnuntiationera  iuris  tunc  foluramod6 

dici  vcrc.&propnc  donationcm.quan-  §.  XLVII. 
J^"       d6  ell  de  iurequ«fito,non  autcm  de-> 

iujeq^j,.  iurc  quacrendo,  proutcontingit  inprs-  An  maritus  promittens  rcftituerc^ 

fico ,  non  ^cnti  hypoteli,quod  probantpcr tcxcum  toura  ,  &  inccgram  dotcm_i 

quxrcdo.  "i  sdibus \  .de  donat. ,  &  fi  ctiam  intel-  cenfeatur  renuntiarc 

ligcndum  clTet  de  lure  quaercndo,  hoc  lucro  docali  . 

intclligendum  cffct  dciure  formato,  & 

radicato  in  perfona  renuntiantis  cunxj  SFMM^RiyM, 
ccrta  fpd,  quod  non  poteft  cdc  in  prac- 

fenti  hypotnefi  ,  fccundum  quam  scqui  status  controuerfnt  expofitus .  1 . 

priiis  potell  mori  maritus,  ac  vxor,  &  Rationes  fuadentes  per  illam  promijjtonem 

per  confcqucns  ius  illud  non  eft  radica-  non  renuntiare  lucro  dotis .  %, 

tura  cum  ccrta  fpc  in  pcrfonaciufdcm  RenuntiatiofemperfumcndaeiiyVt  mimu 

maritirenuntiantis.Scdquidquidfitdc  noceat  renuntianti .  5. 

hoc  in  hac  hvpothcfi  aHerit  Kolandus  a  Trobabilius  inteUigiturrenuntiare  kcrodo' 

yalLe de  lucro  dotis , f «. Jp. num. x6.&  17.,  tis  .  4, 

quod  donaiioncs  intcr  virum  ,  &  vxo-  'Hon  potefl  illa  expreffa  promijjio  inteUigi 

7      rcra  cciam  confiante  matrimonio,  tunc  pofitacaufadubitationis ,  &  auare .  y. 

Rcnuti:i-  foium  prohibcancur ,  quando  donator  ^onnaturalior  fcnfus  illi$ts  pomiffionis  refer- 

tio    h*c     donacionc  in  propno  pacrimonio  nt  tur adrefiitutioni incafumortisvxoris.6. 
don.ifo   paupcnor  ,quod  non  cucnic  in  illa_, 

vcrit.i  m-  reraiilionc  lucn,cura  pcr  illam  luiUum  TXlsctyisiTio  XLVII.  Fer  renuntia- 

ter  con- daniiium  pacnmo.uj  paciatur  pcr  ccx-  cioncm  exprefsamlucro  dotisma- 

jugcs.     tum  inl.proculus  cum  ibtnot4tis,lf.dc  damn.  ritum  reiiuniiancera  amittere  ius  ad 

inffct.  eandcmdotcralucrandam  iara  fatis  li-  i 

Adfccundam  dico  ,  quod  tcxtusillc  quct  ex  didis  in  praccedenti  paragra-  5^^011 

^      in  l.fi  Liberis  ff.de  pail.dotal.  non  faciat  pho.  Sed,an  idcmiusamittatpcr  taci- difquifi- 

Satisfit  adrcmpraclcatem ,  vtpatetlcgcnti, ibi  tamrenuntiationem,quatenus  maritus  tionis. 

rf*Tnr           ^*"*^  fermo  dc  renuntiationc  fii-  ipfe  proraifscnt  dotcm  ipfam  totam ,  & 

teru.     ^aa°>ar'wnoa  fpontanca  voluntatc,  intcgram rcftitucre,ideft,  quodpropo- 

* ..  fed  quadam  ncccUitatc  caufata  a  mu-  niturtnprxfentidifcutiendum? 

lierc,qu.e  nolcbacadcundcm  maricum  Vidccurinpnmisdiccndumabfoiuti 

finc  uli  renuntiacionc  rcdirc .  non  amittere ,  quia  illa  promilfio  rcfti- 

Ad  tcrtiara  nonnulli  refpondcnt ,  tutionistotius,&integracdocisnude,&  2 

quod  rcnunciatioiuns  de  futuro  non.^  nmpliciter  fumpta  poccftad  aliud  re-  Rfljiones 

tcneacinvim  fimpiicis  renuatiationis,  fcrri,  quam  ad  rcnunciationem  lucri  fu.idente$ 

_   ^      (cncat  tamen  in  vim  parti ,  quod  taciti  dotis ;  poteft  enim  fieri ,  vel  cfse  fada  cx  per  ilUm 

tianolil  >"^clligicur  iatcrucmrc,quando  rcnun-  finc  ,  vt  fi  vcncrit  cafus  rellitutionis  ob  promif- 

ri  dc  ful  tiitio  htrcnuntiaurio  pracfcntc,  &fti-  folutioncm  matrimonij,  vclobdiuor-  "onenL, 

turo  m_.  pulante,  proutnotatindiuidualitir«o-  lium,  vcl  ob  mortem  raariti  obligetur  ^'^"„1 

vim  pa-  landusa  yulUd.ij.xp. num. II. R.cl'poii<icn  ad  rcftitucdam  candem  dotcm  finc  vlla  ^^^j^ 

^ teoet eciam  potcfi ,  quod  renuntiaiio  conti-  pcnitusdiminutionc,  eciamfi  fineculpa 

ncnsiusfucurum,&  excaufadefucuro  eiufdcm  mariti  promittcntis  fa^la  cflct 

valcat ,quandodsccexprdsc  renuncia-  ciuidcmdocis  dctcrioracio,  crgo  cxeo, 

quod 
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quod  maricus  in  celebrationc  contrac-  fcript.vcrb.  c.in  tantum  deSimon.  Vmellus 

Pottft  il-  tus  matrimomalb  promifcrit  totam ,  &  i»rtibMe  rejcimi.vetulit.part.x. e,i .  num.j,  I pro. 

r  ''e^n  '"^'^  docem  ceftitttcre,  non  boA  i»  0».  potiifimum  In  difpofitioae  bomi>  "jf 

atd^iJios  infcftur,  quod  lucro  ciufdcm  dotis  rc-  nis,  quia  nullum  vcrbum  dcbctin  ca_.  g^oJooe 

fines,  Sc  nunciauenc,  cum  ad  effiraum  rcnun-  cilc  fupcrabuadans  ,  &  iiac  minifterio  ^^^^ 

faks,   ttackmiirequiracnr  octtlarii eiprdfio,  opennS jUexmi^ t9rf,t%,vif«TbemMte  j^qj^q^ 

cumrcnuntiatio  fit  ftri^f^i  iuris,  &noa  num.i  i.lib.z.,  6~  ionf,ii9,mcafMn»m.6. 

.    eitendicur  ,  occ  comprchcadici  nifi  ex-  verf.tmio probatur  Lib.%,^oUndH$  k  f^aUe 

pecSzKkeimettteS.x^jx.t  ItonJtMMM  eonjf.$$.nu.^$.lib.^.,  Ced  adaliquid  non 

fart.i^jrecent.  dectf.^x. ,  &  renuntiatio-  obltgaretur,  ad  quod  de  iure  noncflet 

nes  funt  ftrid^  iaterpreundae,  &  un-  obligatus,  nifipcr  illam  promifsioncm 

tum  ceafetur  rennntutum ,  qiuncum  intcriigcretur  renuotiare  lucro  dotis , 

fiiic  fpccificatum  Kota  Komana  tnvneu  fiquidcm  ad  reddcndamdotan,quam 

Bononierfis  fHccefftonis  ^i.limij  1 6-^%xoram  rcccpit , dc  iurc  obligatur ,  quando  fu- 

*J>unoxetto  in  nouif.  part.  6.decij.  144.  per  perftcs  eilec  vxor  ad  eius  obitum ,  vel 

tttim,  FrancusdecifA^,  Tmlus  chri*  qttaiido  per  diuof liiim  feparacencur» 

Biuut iesif,Melgk,xys/.  mm,$„&feil,  ergo &c. 

vol.i.  Nequedicas  primo,quod  cxprefsum 

Adde ,  vc  vbi  agitur  in  terminis  re-  in  contra^u ,  quod  ineil  dc  iure  coni- 

2      nunciationis ,  vtpocc  (lri(fti  iuris,  non^  munt ,  intelligacur  caufa  dubitationis  ^ 

-     .  ,  ooaiprehcadaatur,nificxprcHa,  necca-  coUcadae,  &noarcquiritur,  quod  vcr-  j^gi,  m^. 

^rsfper  Kncuocaradaliasres, & cauiaf  ,&vbi  baaliad  operentur  Domitucus  ine.^tLo- 

IbincndA        apparcrcc  ciprcfs^ ,  de  qua  rc  ,  &  mottanum.^i.^.  d'Jl.,  Felinus  ron/l^j.nw.j.,  exprenio 

d^nmi*  caufa  loquerctur,latis  ftc,  vc  vcrificccur  &^.,liotalioma»apart.x.diMerf.decif.x4x.  mcclligt 

mt  no>  in  aliquo,  vtminuspraeiudicctreaua-  mtm.  id. ;  concra  eaim  impugoabcris ,  ex  c.-iula 

«■t  re-  tianti,  quam  fieri  poific,cuinfcmpcr  fic  quia  in  hac  hypochefi  nulla  poceftefle  dubitaiM 

"■BCiin.  inciustauoremiatcrprctaudai}«r<iw^M  cauia  dubiutioais  colleadaB,  cumcx-  "If* 

deeif.jB^ jmm.x., x«r«  Rmmmu  furt.%,di-  ptcSst  coafte^doteiii  in  cafu  pnBdeoef- 

uerfor.  decif.i^x.  per  totum  ,  ^lto^adus  fus  mariti  ,  &  ruperexiftentiaE  vxoris  • 

conf.io$juim.  10.  /«^.x.,  crgo aforuori ,  eidcmdsc refttCttendam ;  vndc  verba-t 

▼bi  non  veriamur  in  expreflis  cenniini  illa  promiffioaiss^refseoc  fioeeffbfttt . 

..  .  .    rcnuntiacionis,  non  eft  trahciida  difpo-  Dciiide,  cum  maritus  ipfc  proraifscrit 

ficio  ad  renuociatioacm  aiicuius  luris  dotcmrciliiuerc,  vciquchoccoa^uen* 

compciencit  renttncanti,cum  fatis  fit ,  tittt  videcur  intclligcndum ,  quando 

quodulis  difpofitio  vcriiicctur  ia  ali-  vxor ipfa ccfscnt fa cis,  adeoqiKpCrilla 

quofenfu j  in  qui  minus  ledac  promic-  rtounuareiucrodocis. 
teu«cnttm;£x  quibusfaciscondadenttr      Nequedicasfccuado/ufficere,  qnod 

.    videtur  dcduccndum  ,  quod  maritus  vcrba  difpofitionis,  &promiflioais  opc- 

promittcns  rcflicucreiatq^am  doccm,  rcntur  in  aliquo,  vel  poilinc  opcrari, 

iKmbcelligacurrenuottarelttcrodocis,  <iuoquo  wodo  Cafiren/$s  conf.ip^.infin.  5 

cum  illa  pi\)iiiiliio  poilit  rcfcrri  ad  non  lib.7..,'r[u!iiuscanf.j^.iium.8.lib.i. ;  inhac  Sohittuc 

duninutioacm  iacoiu  ,  dc  quo&c.  liis  autcm  fuppolicione  o^ crarcatur  ia  co,  «lia  ia. 

tamen  minime  obftanttbiis .  quod  in  cafo  deaolucioius  macriinoni;  ftanctft  • 

Refpondeojprobabiliuscflc  maritum  ob  obicum  mantt ,  vcl  obdinortiurru 

per  illam  promillioaem  de  rellitueada  boaa  dotaliadseac  refticuCdafincdimi- 

^     toca,  &  integra  dote,  iateUigi  valid^,&  nutione ,  quantttmuisclsccdcceriorata 

fffj^^^  quoadeffcdlumrenuncialTc  lucrodotis  fineculpa  eiufdcmmaritii  Contraenim 

liiisinrer-  '^lexander conf. xoi jcol,i  Jibj6„&  conf.^.  impugaaberis,  quia ,  quaatumuis  iUa 

UgituTTc-  nit.i^Mb.^.yRolandMsdeUitrodctisq.^p.,  promiiliopofsctineofenfu  intdligi,<& 

nuntiare  Smdus  de  alimentjit.%.  ^.i^.  num.x^O.,  lit  opcrarctur  ,  nihilominus  coonacur' 

•ucrodo-  Stephanus  Gratianus  difcept.  for.  fare.  i.  r.ilior  lcnfus  cft ,  quod  volucrit  potilis 

c.^b.num.  19.  Raiiocx  codcducitur,  pcr  iliam  profflifsioaem  jrcounciare.^ « 

quia  maricus  pcr  illam  expreflam  pro-  qnamfibiimponereooiiB»  adquodnos 

miilioncni  inceliigitur  ad  iliquid  obli-  ienccur,aim  faciiiusagamusdedaouit 

gari,  ad  quod  fiuc  cadcm  dciure non  vicando» quamdclucro  quarcndo. ' •' 
■AM^lncur,quia  vcrba  in  promi&ioo^ 
bU8,6£  contradlibus  dcbciit  a !  iquid  opc- 
j  rari,  &  nonellcliiiecticctu/.j.Mi>ri»»  Ci#lXi^^l7<iM?tfi#l'      '  * 

^  :^eif.ff.ile,Hrand.l.li^„and0l9.fM£lgSt,  oJS^^S^S  • 

•..  pnmo  l.fxn.  ff.  nc  qmd  in  locopnbl. ,  nam         •  . 

*•  .vcrborum  lubliaocja,  &ctieaus,noo-,  .-     .   .  •    •  • 

^^imdX^L^lafulamff.iefr^t  j.  XLVIU.  ' 
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ynxh  pofseot  iatmiieaftioiMaiailis^ 
'  «MiMMMMMM««aM»M->MMMM    uocationem  talis  renunttationis  nec  ne^ 

Suam  intentionem ,  6c  aiftionem  fun- 
f.  XLVHL  dabattcndhoieitiiM, ^uodtalisre*  ^ 

nuntiacio  veniat  fub  nominc  alicnatio-  luta  ewi 
Anrenuntiatk)  lucri  dotis  fafta  pcr     nii,(^uu  Deripiam  tianstci tur  ius,quod 

inaritBmpofiirffetniftari  pcr      '  w^di^owioBetnris  mumcipalis  iiierac  ^^^*""^ 
'  ipfinB  crcdiCOCt».  mariioin  vxorcm  ,  fcd  alicnacio,  quas 

fit  infraudcm  crc(iuorura,  ia  corum_. 
tyMMt41ttyM,  pr«iudiciumnon  valcCjVelfaliemreuo-  j 

cabiiiscll,  vc  coliigitur  f.rrof.  fiV.jf.rff  j^^^ 

IxpoHitHrfaQum  in  particnUri .  i,  his ,  qux  m  fraud.  credtt.  Ad  hanc  racio*  ntuiciatio 

IHraered^armexpmimtm.  x.  nemconfirmandammultum&cerepoT-  venitoo- 

jHareniintiatio  vcnit ttomine alirHationi! .     Tuncquod  rcnuntiatio  <k  quadam  ab-  minealie 

Creditorcs  hypothecar^  habcnt  lus  fuper  dicatioiuris,&pra:luponitiubitum,ac 
•&ioM  tuta  in  ftmtm  i^teris.  4.     '      quxdam  velmi  donatio ,  &  reqnifac 

^bitor debet facere qtiantumpet^fVtfO'    folcinnuatcs       '    i.uin  i:!  t;  requifi- 
tirfatiat  creditoribus  .  5.  tisCardm.Tujci)us  itt.ti.concl.i6o.per  to- 

iUretmtiatio  efi  diminutio  patrimet^ .  6.         Vatdkt  Cbr^^tdvcif.Belg.zyp.  n.u 

Jura  aduerfa pro dchit orc  .7.  vol.i. ,  MafcarJ^ ieprtlkKt,  tW.  j.eentl, 

Trohikent  taatumalieuatianesiiiris  qa^iti,  1^6^. 
non  quarenii .  8.  Secund6  ioeo  (H  ipfi  erant  creditores 

'Hon  dicitHT alienare  f  qni ceet^om hypothccarij  }  quod,  cumipfis  iic  ius 
readinonvtitar.  p.  qu«fitumcxhypotheca  (upcr a^ion^  4 

Jraternaa eh^ante contradiUione  credit»-    nataad  &uoremdebitoris,nonporsic  Credirru 
rum  rematiando  fiatuto  exclndenti  fa-    ip^c  dcbicor  cifdem  praeiudicare  pcr  res  iwpo 
nunaskfucccffio-Acporrsl  eas  admitteret    tCXVuminljiomcnC.quarespign.obl^pof.f  theconj 
&  non  conu-nir:  ni  foliium .  lo.  firfillnsiecif.  8.n«m  .3. ,  Tiegufantins de-»  habent 

«ror  ,  ft  inflitucret  hxrcdcm  maritumgra'    pignor.part.x.membrotertio  num.z i.,  &  jj^jo^ 

uando  ad  rcflitucndam  hxrcdttJtem  filio  /f^f.»  Veregrinus  de  iwefifci  lib.6.tit.y.  jj^ 
commutti  potefi  incontinenti  talem  hxre^  nnm.^S.,Taulus  ^hriflinus  ad  legjmmicifp.  £iuaraB 
ditatem  refiitnerenam^fhmte  eentraii'  tit.zi.art.7.,vbi  quod  crcdicorespofitiiic  ddbiiorii 
Sione  creditorum ,  11.  cogcrc  dcbitorcm  ad  hacrcditatcm  co- 

In  foKo  cxurno potcfi  rcnwitiare  lucro  dotis    tum  pcriculo  adeundam ,  vei  ipii  eam 

.  atiam  ereiitaribm  reftftentibus  .  1%,  vcqpaMMtrUmitdet^tismstA.^Sitj,, 

Sententia  afkrens  non  pofie  fieri  hanc  rentn-     q.^p.mm.  1  p, 

tiattanem  refpcSu  crcdttorum  bypotbe-    ,  Tcrtio,  quod  dcbitor  fic  exigcnte^  , 

-■yearienms.  15.  '  iurc  iullicia:  tcncatur  faccrc,quantum_,  ryl^g. 

Contraria  fententia enm  fm  mrihtt  eapfo  potclt  licite ,  vc credicoribus  luis  fatisfa- 

;\        iwr«r .  14.  cut,  crgu  cciam  ccnecurnonremitteie  ceieaul- 

Ufimimrmt probabilins non potefi  maritns  ca ,  qus  luile  poteft  acquirere ,  vc  &ciA  tain  po- 

remmtitre  taliUiero ,  15.  faciaccirdcmcrcduonbus.  tiH),vtfi' 

'       Qjjarco,  quia  talis  rcnimtiacio  iurib  tistUcot 

DIsov KiTio  XLVIII. In celebratfo*       lucrum docis cft  quanlaih veluti  di-  creditori 

nc  coutractus  m.it;  iniOiiialjs  iniii  niinutio  patrimonij  ,cum  proucni.ncx 

Dce  Theodoncum  cum  Bcru  ideoL*  cauuoncrolapropter  oncrakUicccou- 

iTheodoricusexprefs&renuntiauitlucn»  'Crimonij, quaefuftinec in /./iiHM- ni:^.**"^ 

*"^nj  dotis  cx  mribusmunicipalibus  ciufdcm  ^*"'^  §-fin.  jf.de  condn.cauf.data;  crcdiior 

infcnfu  compctenci , quod iulle  faccrc  autcm non poteft dimmucrc  facuJutes  JjJJ^J^Jj- 

proprio.  pocui^  docnimus  in  prsccdcncibus.  patrimonij  m£raudem,&praBiudicium  monij. 

^    *  Debitor  crac  idem  Theodoricus  de^  creduorum/.fiM4weiiiwpWJip.f'.d^iii»» 

^regiafumma-verfusplurescrcdiiores  ^iuiinfrand.creiit. 

cuaaqnedies  cefseric  folutionispraefacac      £x  aduerfo  pro  inre  debicoris  ad  re-  7 

egfCgtaB  fumouB,  Btc  Theodoricut  ha^  nuntiadum  tnultacongerit  aqgumenca,  lura  pn» 

bcrct,quofoluerec,contcndcbant  cre^  RolandusayaUedelucro  dotis  q.^o.a*J6.  debicoce. 

duorcs  dc  inuaiidicacc  uli5  rcuuncia-  A//iii.,quascanenomaiainvnoprinci-  g 

cionis,vcpoceineorumfrattdem£ad«,  paii fundaiiieiuoconucniunc,ia eoftiii-  PtotbSt 

vel  ralccm  ad  reuocacionem  ciufdcm.,  ccc,  quodiurapoohibentia  alienatloMB  cantiunu 

renuncucioui^  ad  ciluzduin,  vt  cuenicn-  in  fraudem  credito«-ttm  jj^juiuitur de^  aJtenaiiA 

teobicu  vxorispo6enc  cfsc  cauti  de  fb-  aiienacione  iurisqua:fiti,iaoaqnsrendii  nesiaris, 

lucionc ,    reiiiccgracionccorum  crcdi-  in  hoc  fcnlu  loquicur  primo  tcxtus  in  i.  ^"^£1«*' 

ti ,  Qu«»itum  iuc  fuit  quid  iuris  ,  an  fuiaatem  ipprincip. Q.dcbts ,  j**  tnfraui,  ^"•""^ 
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(rr(//>.,quiloquicurcantutndccli[niQu-  tcrno  poffe  raaritum  rcnuntiarc  lucroi 

^     tione  pacrlmoaii  *  quae  habecur  per  pri-  dotis  fibi  compccenti  ex  dUpofitione  iu.     ;  2 
j^gf^  (li.  uationem  eorum,  qusB  iam  fant  rob    mmuniapalisetiamcredinribusoofb  xnforo 

tirur.ilie*  dominiOj&polTcCiionc,  non  pcr  priua-  tradicentibus ,  qui  proptcrea  candem  externo 

nare^ai  cioncfflcorumiadqufquisagcrepotcft^  renuncuuoncm ,  Q  fccuu  fnerit,noa^  credito. 
«cMKNie  v(  locupletetur  pcr  ea ,  quai  notat  U»-    potenioc  icnoeare .  lu  prscer  prsBcica-  r«  "oa* 

^ffi"^'  gelus in      qms  infraitdftn  in glofa  in  vcrb.  tu m  HtUudimi  nUe  loc.cit.,  &  alios  ab  poflunt 

JLJ*'-'  fmfutm  JnfHtJe  aaionibJieaukdinaca-  eodcm  ail^cos  ibid.  Salgado  m  labir.  "J^^ 

*    dcm  renfu  loquitnr  fetttu  m  L  £im»i0-  credit.  pm.  %.  c.  14.  ferh  pcr  totum ,  Ste-  ji^iaiiol 

nis verhum  §.  i .f, de  verb.ftgnif. ,  vbi  non  phanus  Gratianus  tom.i,difcept.  for.c.l^X.  nem, 

dicicur  alicnare,  qui  occafionc  acqui-  omnino  vidcndi,  qui  ibidem  materiam 

lendinon  vtitur  ,&./f/riW«f  16/  fubdit,  hanclatiexaminant,  dircutiunc,argu- 

quod  Praetor  pcr  cdi^lum  feuocacalie-  menu contraria  diHoiuunt,  iura  iuri- 

paciooan  in  fraudem  creditorum  a  dc-  bus  addcndo  corroborant  &cc.Tetrusde 

bitore  fa^m,  non  rcuocec  renuncia-  Teraltainl.ftTiti4tu$m.6.f.de  legat.x. , 

tionem ,  quam  fiecic  dekgato .  Terti6  in  Talatitu  RiAeits  in  nArJe  domujnter  vir, 

COdem  fcnfu  loquitur  tcxtus  inl.  maxi-  &vxor§.^j.per  tot.fCordubaiLarainl. 

WUm  vitium  C.  dc  iibcr.prster.  ,  vc  ibl  CX>  fi  qms  altberis§.vtrumff'.  de  liber.  agnof.  k 

pUcaCyftf^Nj  col.6,v»b,,f^p9ae  fitoi  maBAoM74^%Of(rfeiudecif.Tedamont.^$. 

Jrater  tvhi  ftantcftatutOj  quod  cxtanti-  num.^x.,  Sralijinnumeriapud  emidem^ 

bus  mafculistsmm^cxciudaatur  a  fuc-  Salgado  ,  &  Gratianum  loc.  cit.  Exprcdi^ 

celBone,dicicur>  qpuodoon  obftant^  colTigtcur  cs  ijs  omnibus  rationibut 

concradiiflionc  creditorum  ccdendo  bc-  quas  rcfcrt  Kolandui  k  yalle  fupra  relatas, 

neficio  iuris  muoicipaiis  poftic  frater  quodecumdeducitur  cxpluribusiuri- iur.ieuiB 

FfAterno  ^^i^ictcrc fbfbrcm  ui CCMlfiwtittm fiKie-  bvaptimaexljqiiiaiitemS, ff.de bis,fiut  ccntwrrf 

obftaate  ^*''* * ^          polEnt  creditores  ipfum  /"  fraud.credit.  Secund6  ex  tcxtu  in  Lnon  poofiooe» 

contradi*  debitorem  conucnirc  ia  iblidum  pro  fraudautur  creditores  ijj.  ff.  de  reg.  iur. 

ftione^^  toto  debito jcx  quibindeducicur,quo<i  Terti&cx cextura /.i.iwr/.ron^fiir j|f.dr 

cradiconi  non  obftante  aftione  contradicloria_.  co//jfio«.Quarc6 cxtexcui« /.i.^.vtrwf» 

nnittua.  credicor um  poilic  in  parce  cedcrc  iurt  S.fi  fittd  la fraud.  patron.Q^iatb  ex  ccxcu 

munia-  fucceiBonttanminendDfeiOfemad  par»  mi.iiiemaimus^.fuioccafionejfMverk, 

p.iliexclu  tcm  eiufdcm  fuccdioois.  Qgarto  in_.  figni f.  Sc\tQ  cx  tcxiu  in  l.cumquidamcap- 

deate£c-  codem  fenfu ioqiiicur  .BaUMf  in  tm^. c.</f  tisff.de iurefifci.Scpumi>cJi  cextu  i»l.fi 

Biinas  po  his ,  quM  infranijatiitjduak  allerit,quod,  fpimfus  §.fi  maritut  ff.  dt  dmu».  iatet  vir, 

teft  ipias  fi  vxor  inftituerit  maritum  hsercdem^.  &  vxor,  &  in  l.fin.  §Jicentia  ff.dc  iurc^ 

K^non  ^"^'^"'^^  bouorum ea  adiedaoofiditionc»  <(«/ifr.«qus onmia  runcadapubiiia  pr»> 

c^iMaiiri           iptius  obicumteneatur  illa  booa  fenti  cafui,  iecundum  qoem  illa  rcnun- 

iaftlidtt.  rcliitucrc  lilio  communi,  poHIt  idcni->  tiacio  non  refpicit  patrimonium  eiuP 

macicus  iacoaciacoci  caiem  h;rcdiuccm  dcm  marici»  fcd  ius  diunuxac  in  ipe^  & 

cidem  filio  communi  rellicuere  votLm  qusrendum. 

obftantc  concradidlionc  creditorum_,  Quod ,  fidixcris,non  poflefubfiftcre 

eiufdem  mariti .  Qitiotoiacodem  renfu  rcnunuacioaem  dc  iure  oondum  qu«- 

1 1     loquicur  jllher.  de  Kefat.iii  l.  patrem  ff.  fito,cum  iaicafuperius  dida reauntia- 

Voceft      /m,fiMiii/r4i«f.(rr(f.dumdicic,quod,  tiofuppooathabicum ;  vnde,cumquii 

maritus     p^^gf  cmancipaiicrit  liliura ,  quiplu-  dicitur  renunciarc  hasrediuci,  vcl  le- 

1?^'^'^  cibus  bonis  aduentitijs  gaudebat ,  cui  ^to/upponitur  fidioneiurispriusu- 

taeRh«I  Patrideiurc  inprsmium  cmancipatio-  ciceadirehasrediucem,  &l^Climtdc 

leditacc  nisdcbebacur  diniidiu  vlusfrudus  illo-  poftca  cransfi:rrc  io  rcnunciatarium.., 

vxoris  fi-  rum  bonorum  aducnciuorum,&remif-  qus  verilicari  nequeuac  refpe£ku  lucri 

bi  dci.ui  fecit  ius  adiiluddimidium  bonoruoL*»  docis,  quod  nonpoteft  oompecece ma- 

no  pofsinc  credicorcs  ciufdem  Patrisrc-  rito, nifi  pofl  mortcra  vxoris,  qui  prop- 

fiftereuliremilsioni,&his  fimiiu,  qu9  tcrca  cx  tunc  pro  tempore  fcilicec  re* 

lio  corai  iacicongerit  Ui^Mdiuifi^debiarode'  nunciationis  non  potelt  inteiligi  illud 

munl  no  fisin  d.q.^.  h  num.6.  ad  finem  ad  pro-  fiftione  iuris  prius  acquirere ,  6cpoftca  ^ 

obftance  baadoffl,  quodnon  obftautc coutradi-  defcrre.  Si,  inquam,iuKdixeriSjltatim  (MtioMr 

^tradi*  ftioBilldnorum  pofsit  maritu»  valM^  impugnaberis,fiadttertascenttat^cjo- non 

fic  cum  cffcdu  rciiuntiarc  lucrodotis  ncmduplicit^r  rtarcpoirc,  fcu  intclligi;  ccpt.itio- 


,11^^  fibide  iure  municipaii  compcteoti,  &  primoiaco  modo,  prout  importac  oon  nem ,  fei^ 
i  nmn.  1 5.  adfinem  rdpondec  argumea-  acceptatioiiem,  lca  refacatioaem  ioris  repudia. 
tis  contrarij  fentcnu?  .  Quid  umtaA  fibi  delatiifecundoftridl^ ,  &  proprie  ,  oooem, 
boc  difsidiorcfoiucndum  ?  proucimporutacquifiuoncmiuris,  & 

^^.Acfpondeo  primQ.iiacndo  ia  forocs-    immcdiacam  translaciooem  ioalccnim 

flcaipe  < 


4^2        Contra<3:us  XVL  • 

ncmpc  rcnuntiatarium  j  iuxta  primum  cum  crcditoribus  hypothccarijs  quatlj- 

fcnfum  nonrcquiritur ,  vtresprius  ac-  tumfii  ius  ex  hypothcca  fupcraftione 

quiratur ,vndcmcliusdiciturrepudia-  nata  ad  fauorcm  dcbitoris  non  poflit 

tio,quara  rcnuntiatio;  iuxta  fccundum  hic  praeiudicare  -eifdcm  crcditoribus 

dcbccprius  rcs, feuius  acquiri,6tdcin-  hypothccarijs  j  non,  inquam, obftant, 

dcinaliumtransfcrri,&i:crctinctpro-  quia  inhocgcncrcattcndcndumcftius, 

prie  nomcn  rcnuntiauonis  .  Hocdif-  quod  habet  debitor  in  ordinc  ad  iura, 

crimcn  intcr  vtramquc  optime  nouit  quibus  rcnuntiat  ,  noniuscrcditorum 

Salgadns  iu  labirinto  cicditorum  parr.  z.  fundaium  in  hypothcca  ;  iusautcm  ia 

c.\^.num.\.y& fcqq.y  cura  ali;s  pluribus  ordinc  ad  dcbitorcm  non  cft  iusforma' 

ab  codcm allcgaus .  Dic  igitur ,  quod  tum,radicatum,quaefitum,&exiftcns in 

niaritus  ccdcnslucrodotis  intcUigatur  bonis  ciufdcm  dcbitoris  per  textunu» 

rcnuntiarc  iuxta  primura  fcnfum  ,  feu  »« l.pretia  rcrum  ff.  ad leg.  falcid. ,  fed  ftm- 

pcr  non  acccptationem ,  &  rcpudiatio-  plicitcr  qusrcndum,quod  propterca  cx 

nem ,  quod  pro  nunc  faiis  cft  ad  foluiio-  allcgatis  potcft  rcpudiari  ctiam  crcdito- 

ocm  praeicntis  inHanti^ .  ribuscontradicencibus,  &  inobiigatio- 

Hic  remanct  dikhcultai  cxplicanda,  ncbonorumpixrcntium,&  futurorum 

quam  fupra  incidentcr  attigimus,  an  non  vcniunt  bona,  in  quibus  dcbitor 

lcilicct  h«ec  rcnuntiatio,  feu  rcpudiatio  non  habct  fpcm  de  prafcnti ,  fed dc  fu- 

poilit  tieri  non  folum  contradicentibus  turo,prout  notJtT.7n/i/«co«/".ii7.«.i(5. 

crcditoribus  chyrographarijs,&  fimpli-  lib.\. ,  Graciunns  dijccpt.for.  d.c.i  j2..n«.5. 
cibus ,  an  ctiam  crcditoribus  hypotiic-       Kc;p6dco  fecuiido  confiderata  rc  (e- 

carijs ,  Piurimi  apud/WtfrcH«i»yf/jfo«/«w  cundu  foruniintcrnum  anim^  probabi- 

SabcUium  infumma  diucrf.tra3.tom.\.in  lius  crt,quodmaritusiK')poiIii  licitctali  *^ 

•*^n'"^^^'^  xif»-i.<^ft//or«M/«.8,x/^r/./;rfCfo«c/«/JoT;j-  lucrodotisrcnutiarci^/jrc/<i^i»fon/«i5"a-  .  ^^^" 

^o^Doffe         inteUigcnda  pcr  tcxtum  /»  /.  nomen  beUius  infummadiHerftra£l.tom.\.in  verb.  bah'. 

iieri  hic  ^.^«'"'"fjfno-o^i^l.po/furtinent,  quod  dcbitornnm.S. ,  vbi  alios  piurcs  allcgat, 

rcnun-    licct  h^c  rcnuiitiaiio  iicripoilit  rcipcdu  apud  quobtatncn  in  terminishancrcfo-  ritujnoa 

ti.itionc  crcditorura  liiopiiCium  chirographa-  lutionemnon  inueni;  hocvidcntur  in-  poreftrf- 

aducrfus  riorum,non  tamcn  rcfpcdu  habcntium  nuerc  TjuIhs  Chridnm  ad  leg.  municip.  nuntiire 

crcdito--  hypothecam,quibus,cum  fitiusquajfi-  tit.ii.art.-j.^McrltnHsdelegit.itb.}.  tit.i. 

thectric»  ^"'nexhypothecafupcrailioncnauad  ^.ij/.n/iw.ip.^dumaffcrunt,  quodcre-  jjj.^^^  ' 

fauorcm  dcbitoris  non  poicft  ipfc  dcbi-  ditorespolfint  cogcrcdcbitoremad  hac-  credito- 

tor  pixiudicare  yrftUus  dccif.S.num.j.,  rcditatciu  illorumpcriculo  adeundam.  nyn. 

'>legitfantiHsdepign.part.z.memb.}.n,z\.,  llationcin  cx  co  dcduco ,  quod  fupra 

&Jcqq.,>Ancharjnusconf.ioi.cxprxdino  in:iiiuaui  iicinpc  ,  quod  oiius  iuiliiix 

themace ad fin.uiini.S. ,  quam  opmioncm  obli^.it  iIcjikjics  ad  ca  omnia  pcragcn- 

tutioreincxilhmat  Veregrinnsde iure fifci  da  ,  quibus  linc  graui  ipforum  damno 

lib.6.  tic.j.nim.^^.,  quandoincrcdito-  poilinc  crcdicoribuiiatistaccre,  fcd  noa 

ribus  clict  cxpix:la  adio  lunum  ,  &  rcnuntiaiido  luridclato  fibia  luremu- 

adtionuin  pia:iciitium  ,  &  futurarum,  nicj^-iali  pollunt  fincgraui  incommodo 

vcl  in  luribusdelatis .  Contrarium  cx-  cifdcm  crcditoribus  quoad  fua  credita 

'4     prclsc  fuftiiiet  Stcphanus  (jratianus  di-  fatisf.iccic ,  crgo  lic  cxigcntc  lurc  iulli- 


CoCMria  jcept.  for.tom.i.c.i^z.d  n.\.ad6.,yrancus  tia;  in  foro  conlcicnti*  tencntur  noa_t 
'^"^  fiiis  <''f'/'^ •"'""•^ ^ • »  ^'^^'^  ii.omana  in  vntu,    renuntiarc  . 

iunbus    Komanadei-jbifs  ^o.i^^lji)  i^HoxoramCar-       Ad  argumcnta  primac  refponfionis 
exponi-  <//Bd/<  ^^•i'>c/'«^»,adcout  didtarenuntia-    contraria  lam  patet  cx  diilis  quid  iic 
tur .       tio  potfit  dcri  valide,&  cum  effcftu  ctia    rcfpondendum ,  vndc  non  immoror . 
refpcdu  crediioriun  habcntium  hypo- 

thccam. Raiioncm  huius  fccund<£opi-    n   ■»  ■ 

nionis  inde  delumit  Gratianus  loc.  cit. , 

quia  textus  /»  l.qui  aurem  §. i  .lf.dc  his,qux.  X  L  I  X. 

iM/rii«i.frf<//r,U>quitur  generalitcr,  6c 

indcfinitcdeomnibuscrcditoribusnul-    An  maritus,  quipcrmifitvxorldcdotc 
lara  facicns  dilhnilionem  inter  cr.;dito-     fua  difponere  pcr teltamcntura,poflit 
res  fimplices,  pcrfonalcs,     chirogra-         illam  pcrroiilionem  reuocarc  . 
pharios,  6c  inter  rcalcs ,  &  hypothcca- 

rios,prouteiiaiy  notatiof/«/<i/«ix/orfo/^".        .  syMMjtKlVM. 

114.  lib.^,,  cuius  propterca  difpofitio 

gCiieralitcr  inordine  ad  orancscrcdito-    Ijcponitwr  titulus  .  i. 

res  intcUif^cnda  cft;  ncc  obltant  ca,  qua:    lura  ajierentia  maritum  poffereuocare  Mte 

cx  aductfo  aifcicbantur,iicmpc,  quod       mortemvxoris,  z. 

yiic- 
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^Uetnr  doadthhutfCMkfn,  fktrem^  cuiurcunqucvolueritiatelligicurcidem 
bilisefi,).  vxori  donare  illud  iusad dotcm,  fcu  ^ 

Jnra  pro  negatiwe  pottfiatit  tii  rememh   quodamododocemipram,rcddonacio-  Videtor 
dum.  4..  nesinccrvirum,&vxorem,quancumuis  donatk» 

Ter  ittam  eonceffionem  foUm  eonfoliiMir    tencat^funt  t.imcn  rcuocabilcs  durante  inter  co- 
vftufrn^its  etm  dominio  .  5.  vita  donatons  loannes  ^AngeLus  Bof^us  niii^es, 

...  •   *    9m9Uiitffieritpoffe7afremreiioe0t,ftk    teaSJedotec.8.§.2..mim.ip.,Sancbex,de  ^J^XhT 

HOH  poterat donare filio .  6.  matrim.lib.6.difp.ijum.z.y^bbitsinc.ffn.  ^ 

TrobabiiiMs  non  poteft  maritns  illam  facul-  num.^.de  donat.  inter  vir,  &  vxor,  loannes 

tmiB  ,  ^  d^pe^iemm  vxtrii  rmeeh  iMfmin  nAMdjt^.ijSp. nmm.i . Tabiena 
re  .  7.  DoT  ^.p.BHW.io., &cxprefs6  colli- 

Solmntnr  rationes  o^ofita fententid .  8.  gitur  ex  i.  cmn  bic fiatns     de  donat.  inter 

«fr.  &  vjtor,  vbi  Antoniniis  Imperacor 

DIsnyisrTio  XLIX.  Stantc  ftatuto,  ftacuit ,  vt  coniux  donator,quoufq;vi- 

quodpraemoriente  vxore  fine  libc-  xeric,poi&c  reuocare  donacionem ,  ergo 

ris  maricus  ittcretnr  tocam,&  integram  ipfe  maritus ,  quoufque  vixeritjpocerie 

dotem,contigit,  vtmaritus  ipfc  ,  vcl  io  talem  faculcatcray  &  vaoriidi$oficio- 

celebracioaecontraau»matria)oaiali$«  aemreuocare. 
velexinteruallo  fiicultatem  feceritfuas      Sedcontrarium  omntn6fentiunt 

vxori,&  expreJfumconfenfum  pra:flitc-  a  r.dle  de  lucrodotis  /7. 41 .  num.^.f 

tit,  vcdeluadocepoirecdifponereper  ^xaadercoi^.x^.vol.d. ,  Saiicetusinl, 

teftamenmm  in  fiiuorem  cutulhinque  neefrntris  CJe  donat.  cau[a  mort. ,  Soeimu 

5*?^  volucrit.  Rcbusficftantibus,  vcl  antc-  coii/',!  i4.co/.i.,<^  5.  i;o/,i,,adeoutraa-  ^ 

quam  Txorconderet  teftamentumj  vcl  rituspoftatrenlum  prKftitum  nonpoflic  "J^^^f^ 


m-§tm.  potlquamilludtondideriCimaritnsmQ-  illum  araplius  reuocare,  nec  impcdirc  ^^^P^^', 

lt  *  taca  fcncenti.T  nulla  alia  intcrucnicnce  vfumiliiusfaculcacis  cdccnaB,nccdifpo- (titis.id 

mo  leglcinu ,  &  fufficieati  caufa  ulcm  fa-  ficion£  vxoris,ftiUamiam£DceriCjiiaacqi  renocaii» 

^  culcaKm,&coafenfum  voiuiCreuocare>  opinionem  pociifimumeuinoereconcea- dum, 

;^  vcl  force  ctiara  rcuocauit  .  Quxritur  dunt  dii  iiinndo  dircfti  argumcnta.^ 

''^  iam ,  aniuftepotuerit  reuocare ,  vel  fi  partis,  icu  fententix  oppoHcaB,  &  qui- 

X  iam  reuoca  ueric  condito  per  v  xoreniw  dcm  diSko  Bartoli  ind.l.x.  ff.de  donaeion, 

1)  tellameaio  illttd  tcftamencum  ratiooe  exprdlk  aduerfantur  ^ociiMtftflrai^.ii^. 

f  talis reuocationisintcliigatur  irritum,  col.%.,& ^.vol.i.,  Mexander  eoi^.x^.  . 

i  an  vcr6  ea  non  obftante  ccnfeatur  fub-  vi^.6.,  Saiicetus  in  l.  nec  fratris  CAeioaat. 

*  liftere  ?  ,  eas^.  mort. ,  &  aiij  ma^is  camsmmitir. 

Magnam  vim  focerc  vidctur  pro  dif-  Dcinde  Bartolus  lac.  cit.  proccdit  in  fup- 

folucionc  diHiculcatis  in  iit  c  quxlico  poficione  valde  diucrla;  nam  ipfe  fup- 

pt<opo(\t2eik\i(\o<c\ix*. Bartd.in l.x.inprii^'  -ponic,ouod Paccr voluericdonarefiliO!» 

Cip.  invcrj  .qujrto  foLct  formari  ff.dc  donat CUI  prohibcCur  a  legcdonarC  pcr  tCXCUn 
'      qui  ait,  quod,  fi  filius  deconfeniu  ,  &    /«/.i.  ^./i/>jffrjf.<fe(fon4f,  ,adcoqucaflie-  £ 
^lKkfun'  faculeace  hbrpraftiu  a  Patredifpofue     rit,quod  illa  donatiopcriliamliceoci4 
ritcaufambrtisdcbonis  aliquibus  eiuf-    faiftama  Patrcpollitab  codem  Patre  re- 
ggg,^  demPatris;poifit  Patertaicmfaculuccj    uocari ;  hicauccm  agxmus  dcliccncia 

«ocare    &dirpon:ionera,:inCequameueaericca'  iaOa  a  marito vxori  de difponendo de  5 

anrcmor  fusraortisciufdcmfilij,ri:uoc.ircpcrtcx-  fua  dotc  ,  qua:,quamuis  vidcitur  quo-  PlCfiJfcUh 

cem  vxo-  lum.n/.  in  adibus  §.  quod  fi  fiiius  tn  primo  ouo  modo  ioiporurc  doaacioncm,non  ^oncef. 

f*f^'  if •  >'  ^  quo  noa  dilTenciunt  ^  camen  in  hoc  cafo  prahibin ,  cuni_>  j^^JJ^^ 

Cinustn  l.nec  fratrisX  .de  donat.  cauf.  mor-  pcrilla*mconfo!idetur  folummodo  vfuf-  fojidatur 

%is,Modemm inridf.de donat.intervir,&  fru^kus  cum  proprieUV  «  &  dominiQ  vliufrnc- 

wrar.Vfi. X.  verfjtmaeas ,  9i  rattonem  hmextftente  npiMtvxorem  per  ea,  <|iiff  tnf  ana 

adducit  «tf/rfnj  1«  l.fenium  C.  qui  tcfl.:rri.  fupra  latc  prtmVttBUs,  &  quidcranoB  propri^ 

faeer.  fof. ,  quia  viucute  filio  1  us  noa  cft  ia  ordiae  ad  vdlitacem  eiuldem  vxoris^  ^  * 

lifredi  (cripco  quaficum,  ergo  cufli  Hne  led  alcerius ,  inicuius  fiiuovedi  ipfii  de.» 

ieadem  ratio  railitet  in  vxorc difponehte  dote  difpofuerit .  Qgpd  aiyeffl  Bartolns  ^ 

dedotc,  vcldifponere  volenieiuxca&-  i»  rf.f.x.j(f.</r  ^«wf.procedacex  illafup-  „ 

cultttem  fibi  faAanl  a  marito,  maritus  pofitione, qua  intelligic  donationcm     an^erie P« 

ipfe  viuente  eadem  vxore  potcric  calem  dam  a  Fatre  filio  eile  prohibicam ,  ct  tre  pofie 

ficulcacero  conceflam,  &  difpofitionem  exprefta  mence  eiufdcm  dcducicur,dum  reuoc.ire, 

fiiifiamabvxore  valid^  reuocare.'  vulc,quodjfidoaauotJdta  fucricde.,>  qma  noa 

- '  Aooedit,quodniarifuspcrillumcon-  boimpaieniiiconfencieacePacrea  fijio  p»rer.it 

fenfum  praciticum  vxori  dcdifponendo  emancipaco  nonconftituco  fub  patra  ^?^'"'*^. 

de  Aia  dote  cauf^  taortis  la  i»uocc(a^  potcflatc,noo pc3<6c Patcf  caademdona-  * 
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^oeinmiQcare>ergo,in  tantumvult,  argumentum,quodinprlQcipio affere- 
quod  Pater  po(nt  rcuocaredooadonem  batur,nerope ,  quod  cum  teftamentum 
Rftamafilio  familiasdeconrenTaeiur-   faftum  per  vxorem  ipfa  viuentenon.. 

dcmPatri$|inquantumrupponit>quo4  adhuc  fortitum  fuertt  fttumeScaum,  ^ 

inicr  Patrcm,  &  filium  fub ipfius  Patri$  fcd  adhuc  maneat  in  pcndcnti  per  tei  Soluutur 

potclUtccxiftcntcm  non  poflit  cfledo-  tumml.j,ff4eadimn.l^at.,&  f.f>9ile-'^^^/^ 

^lKltio  iure  interdiccncc .  rivre]ji^it,QjA,mti»  tmm*Mf^,yiidtt9r  fSmbt 

In  ordine  ad  fccundum  contrariac  turpoffc  pcr  niaritum  rcuocari,  quia 

opinionisobicctumdicuncinprmiis,  vt  ciuscftnollc,  cuiuscftvcllepcrtcicum 

mox  innuebam ,  quodh«ccK>i»tjopcr  mreg.tiOmefl  mlleff.dercg.iur.  \  Ficile, 

facultatcm  illam  a  marico  conccffarrL-.  jnquam,  crit  rcfpondcrc  ,  fi  rcfleftas  ad 

vxuii  dirponcndi  dc  propna  docc  oon  dupliccm  ilUm  douacionem,  de  qua_i 

comprehendatur  fub  difpofitione  juris  fupra,altcram,qua  maritus  donac  viort 

prohibcntis  donationcs  intcrvirum,  &  illamfacultatcm  teft.indi,  alteram,qua 

vxorcm^cumpropricusjrcudomtnium  vxur  dunat  alccri  pcr  tcftamcotum  fua 

llia  con-  ''<=^<^eac-psncs  ipfam  vxorem .  Addunc  dotem  fuppofita  tlla  facultace  habitai  | 

ceflTio  n5  vlterius,quoddonaciones  inter  Patrrra,  ni.iriio,  Prima,  vtpotc  facultas  intcr  vi- 

cft  dona»  &  fiiium » intcr  maricum ,  &  vxoreni..  uos  cii  omninu  irrcuocabilis  j  fccunda^ 

tto  vecita  tanc tancum  k  iureinterdicaotur,quan«  non  item ;  ynde  rxorquourquc  vixerit, 

inter  co-  do  rcmancre  dcbent  res  donat«  apud  potcrit  quidcm  fuani  difpoluioncm  tc- 

niuges^jS;  ^undemfilium,  &  vxoremyrccus^quao-  ftamcouriam  reuocarc,v[pote>qu«dc- 

docranfiredwbzntadalium  ^«/'mwni  pendetabeius  volunute,quaBommn6 

ij.we  frjtris  f,  de  don^.cMf.  mort.,  dcambulatoriacft,neciUaconfcquitur 

t4Uxafider  iaconf.1^6.  vol.6.  Addunt  vi-  fuuni  ctte^lum  nifi  jnterccdcntc  mortc 

terius,quodinter  mariium ,  &  vxorcm  tcftatricis ;  non  autem  potcrit  maritus  ' ' 

interdicantur  donationcs,  quando  (tniC  facu Itatcm  illam,quaro  concclQc  vxori,  ' " ''  * 

Cum  dimminutione  patrimonij  donan-  prolibiioreuocarc,cum  vcpot^donatio 

tis  per  ea ,  qua:  nos  ctam  lupra  lacc  intcr  viuos  omninuirrcuocabilis  fic,  & 

commendauimus  *  per  boc  autem  non  immediati  ruumconfequacur  effeaum, 

fit  dimminutiopacrimonij  m.iriti,  cum  ac  fucric  a  donataria  acccptaca  pcr cex- 

dos  non  compucetur  m  liiius patrimo-  \.\xaiinl.ferfeBaC4edonat.,tcdomK9-' 

nio .  Quidiam  io liac concrouerfiacoo-  ktndttt  ikF4lfdetmr9 dptii d.^.^i,m»j, 
.chidendum  ? 

RefpondCO  probabilius  cffc  non  pof-  ^^^m^^^ammmmmmmmmmmmmmm 

k  maritom  lioelegitiroa  caufa  illam  £i« 

7     cultatcmrcuocarc,  nec  difpofitioncm-.  $»  .1*» 
Probabi.  vxorisdependcntcr  ab  illa»  fi  fai^a  fue- 

Jiot  non  rit .  Ica  DD.  omnes  praEall^ati  pro  fe-  An  eztante  ftatuco ,  quod  vxore  deq^ 

po«ft     cundaopinionc.  Ratio  fundamenulis  dcntc  fine  liberis  maritus  lucreturi 

"^*^^  huius  refponfionis  cx  eo  dcducitur  ,  dotem  rc^  argumcnto  a  contra-  * 

cuicTtc    quia, quaocuffluis per illam concellio*  lio  deducuiur*  quod^fide^ 

difp^  nem  facultatisconcclfa:  vxori  ad  difpo*  ceflcritciioliberismart-  "  " 

&iaiicm  oeodum  dc dotc  non  conftituatur  do-  tos  dofemiKKU*   ..      ,  'J::..' 

yttmw^  aacioprohibica  inter  maritum ,  gt  vio-  Incietor» 
•  rempcrfuperiusnouta,conftituiturca- 

.SBeoauoaaaliajjerfeaadonatio,quoad  S  F  M  M  ^  K  l  y  M,  \  .   

transladonenKilicetiuriscompecencis  '  - 

roarico  in  illa  dotc  cum  omnimoda  im-  /n  quofnfitMehieiiditt fitfitidiu .  i . 

pofterum  independcncia  ab  ipfo ,  quae  ExiSientibia  liberis  ex  eodem  matrimoiiif 

'  vtique  poccft  cflic  folummodo  quoad  maritns  exclnditifr  ilHcrodotis .  x,  , 

i  vrum&udum  »  qut  ficuci  folus  poccft  Iji  tamenadmin^gtor  bonormiulottM, 

'  yendi  per  alibi  nouta ,  ita  cciam  folus  5i  vxor  deceflerit  non  reliBis  liberis  exeo' 

poteft  donari ;  acquc  hzc  donatio  vcl-  dem  matrimonio ,  fei  exaUo  mariens  no» 

quc  eft  intcr  viuos,  prouc  fic  a  martn»  \.kttraeiir  dotem  ,fed  deferm'  M  /ifaiyf 

vxori,  liccC  folummodo  fit  caufa  mortis,  -vxoris  prioris  matrimonif .  4. 

ptout  fit  ab  vxorc per  tciUmentum  ai-  Stjiatutum  excluderet  liberos fnoritmafH* 

leri »  ftd  tcaoslatio  iuris  perfc£ka ,  feo  nmtjfmaritHs  dotem  tnattnm »  - 

donatio  inccr  viuos  cft  omnino  irreuo-  Sgnt/tntiaafferensboefiMittiim  nonderogtm 

cabiiis ,  nifi intercedac  lcgiuma  caufa ,  fiUff  grioris  matrimm^  in Ugtttma.6. . . 

«go  •  vnqoe  ooo  poceritpcr  oiarituau  Senteneia  i^enmienprt  §tim  fioiiik* 

TCUOCari  .  '  ^itimam.  7. 

.  Hmc  £acili  cric  reijpoodcre  ad  liiud  Si  JintMtnm  ind^Mitk  Hffonat ,  qmd  vxort 
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«I  'iHedcnte  fi»e  liberis  marim  ImrHm    verho  aSiim  efi0.de  paB.  dotalih.  Addc,. 
.\  r  dotem  t  hkwm lucratKr  ,fi  HUieeefiarlt    quod  lUm  »  vtpot^  regularit^r  noa 
I  reliQo  Mcpote ex  filio  .  8.  confonaiuricommnni/untftriileinicr- 

'"«ai  iifia(gtiimdijporterct,(juoddecedeatevxo-    prtt^nda. .Alto^/-jdHs confj^,num.iJ. $  fir 

' ■  liberis  r.xfe natis maritHS  indote  feqq. lib.i.t & c on/.88jl»«.ioJ*.I. ,•■« 

^  ,  fucceJerrt,  &vxordeccBrrit  reliSlone-    funtcxtcndcndavltraexprcffa  ,  acpfO<! 

^  fote  ex  fiUofententia  a^rens  fitbitttrare    indemultominus  ad  contraria,cufnia 

mmitm,  9.  conaari|i indufio  vnius  fit  cxclufio  al- 
Vspos  cxfilio  exclnderetmaritm .  10.  tcrius  ex  vulgatis  iuribus,&  datum  fub 
Extattte  fiatmto,  quodvxore  decedente fine    vna  conditionc  fub  contraria  videtur 

UberismifiiSdmemiane  ,fute  eiufdem,  ademptum  fLtiuH0Uiutp»t,  \%,  reeent, 

.   ftne  oUeriHs  matrimonij  ,  &  folum  fitij  decif.i^x.per  totum  ,  .Altogradus  conf.jj, 

frioris  matrimottq  extiterittt ,  maritvs  wim.i.%.^.iK.p€r totitm,Aiarcits Untaiiiiu 

.   tranfiens  oifeemiiavettimMiittrMmr  wifi  Sdteiti«9  in fimma  Haerf.  treB.  tem,  1.  ht 
Dfnmfri^fan bonorum  doralium  .  11.        zinb.diuifio  num.  1 5 .,  cJr  tom.t^.in  verktfbt» 

j5i  «on  tranfeat  ad  fefitnda  vota potefi  vltra  tHtum  eirca  Utcrimt  dotis  mm  .4. 

vfMmfrH£iHm  acqHirere  etimi  pertemit  ymimtaineneft,quod,cumPaterf!c 

bonorumdotalium .  \%.  legitiraus  adrainiftrator  bonoium  ad 
Exponitwr  <ptaiit,  &^uwt4debeatepbm    filiospcrtincntium  >  &  quoad  bonaip- 

pars  ,  ij.  forum  aducntitia,quouiquc  pcrfeuera- JJjjV^j^ 

uerint  fub  ipfius  poteftaic,gaudcat  in  '{{rtitoK 
IsQvisiTio  L,  Suppono,  quodvi-    cirdem  vfufruftu,  vdquc  fucccdcrct  in  iiiijrunw 

geac  ftatutum  in  aliquo  loco  de-  illorum  bonorum  dotalium  nomineco>  boiiQiKfi. 
•fbtcntlucRundocis  maritofub.hister-    rundem  filiorum  adminiftratione  ,  & 
.minis,  feuconditione,  fi  vxor  decefierit  vfufru(fluipforurogaudcrct,doocc&c. 
pne  liberis.  GKdSitdc  ^ito  vxoraQte-»    cx  gcncrali  regula  bonorum  aduenti- 

I     nuritum>lcdcxiftentibusliberisabca-  tiorum  &c. 
In  quo  dgni  progenitis ,  vel  habitis  cx  alio  ma-       Rcfpondco  fccundo ,  Si  vxor  dcccflc- 

^D^diis  ^"oaouiOi&hicquacfitumfuit ,  aajple  ritnourcljilibfilijs^feuliberiscxcodcm 

li(^^lm^..ctiam  .maritus  m  hoc  cafu  lucnurecur  matrimonio ,  reliftis  tamen  cx  primo 

dotcm,  an  vcn^  argumcnto  a  contrario  matrimoniocxtanteftatuto,  quod  vxo-  4 

fcnfudcduclocxcludctetur aiaijiucra*  rc deccdenie  finc  libcns inaritus lucrc- Dcfert» 

Vix  videcurpoiii&eSe.diffiCulcas»  fi  turdotem,maricusn61ucranirdotcm,  '''^' 

'   exiftant  rtlijcxcodcmmatntnonio  pro-  fcd  illa  dcfcrtur  ad  tilios  vxoris  prx-  J°^^"jri 

'  ,  '\    acniu,cumiliacxcepcio,lidc(;ciicricfine  mortuaeexprimomatrimonioexeadcm  gioiui^ 

.-  .    '    liherisivideaturfirniare  rcgulamincu-  progenitos  •tfirogr^ilM  rMf.5|.«iM.if.  tnanto. 

"    •  •  trarium,  fidcccHcnc  rcSii^^tis  libens ,  ni-  lih.z.  ,  Rot.t  p.tn.\^.recent.dccif.^66.  ^ 

•:  lulominusad  vberiorcmdo<:.tniuiue4m  iOarcus  .AntoniHsSabeUiusinfkmmadiHcrf.  . 

rubbreuitatcTraQrcurrimnsaddaceodo  tniB,tmi4,hivei^.fiHtHtHmeireatHerHm  ^^"^'^ 

•"'   '■■  *  iura,  &  ration.cs  ,  quibus  contrarium  dotis  mm.  S.  vcrf.  quod  fiatiittm .  Ratio  ^"^o"*;"^' 

•?  "  '. '  fciiicccexcludciis  inaritura  a  uii  lucro  ex  codcducitur  ,  quia  in  hnc  fuppofi-  rio.quod 

t  '!  "  nmititur.  Poltea  aliquid  innuemusdc  tioocnon  inteUigicurpurihcat.^  condi-  detWerie 

*~         jurc,  vcl  ncgatione  luris  ad  taic  lucrura  tio,  quod  vxor  deccncrit  linc  liberis  ,  linc  JibC; 

..  .■      .cxiftcntjbusfi,lj;sciuldcm  vxoris  exalio  cumliiios  reliqucntcxpriinomatrimo- 

'  matrimonio.  nb«  necprsramcndum  cft ,  quod  ius 

Rcfpondeo  igitur  primo.  Sivxordc-  municipalc  voluerit  dcrogarc  lurifilio- 

:  ccficriocrdidis.iii3!eris  cxeodcmmatrir  rum^nmimacrimonij  iineexprcifade- 

mooioeitanteftatuto,quodvxorcdfr  iogatiofic>camliabcaoccaulam  i  iurO  . 

-ccdcntennelibcrismarituslucrcturin-  communifiicccdcpdi  10  boflisdOCaJihm 

jt^ram  doccmfidcffi  maritusoon  ad-  matris. 

iPittituradlucrumdods.TMAvr  ifrC«-  Quod,fifupponas,quodflatutDiRj^ 

2      fir<icoNf.z%j.col.i.,(^Mrtius  lunior  conf.p^.  exprcfse  difpoiut ,  quod  vxorc  prxmo-  . , 

^uften-  4^^^,,So(iiiJm,inconf,%j.col.peHult.vol.  ricncc  maritus  lucratur  dotcm  etianu 

I.,  Bmms  m  eouf.  58.  coi.  6,  verf.nam  ht  exteatihHS  fiUft exprimemarito;  tuncnon  ^ 

JJ^^'  famtum,  &  col,j  .verbAicebatur  ctiamj&'  inoongrue  aflerecem*  quod  maritus  lu-  jj  paxxs^ 

trimonio       P^w/f-  ftT"^.  y  &  <ui  ifiud  rejpondctur  craretur  dotcm  etiam  exclufis  filijs  cx  excludat 

f^contra-  vol.i.iKUandnsiyaUe  delucrodotis  q.^j.  primomatrimonio  fufceptis,  cumpoifit  iiberos 

rio  fenCu  ptr  totHm .  Rado  cx  «o.deducitur/)uia  hatutum  cxprefii ,  inmio  cdam  tacici,  prioris 

^^'^  pofito  quid  iuris  in  vno  dccontrarijs ,  &  per  incompatibilitatcm  vcrboruni_,  mairiBio 

i  & lu oppofiioquidiuris fitintclligitur,  dcrogarcjurjcominuui£aA/ttf ib/.i,co/,  ™im«n" 

^ia^^  hocquc  videcur  clarc  colligi cx  tcxtu  in  ^  veif.j. ,  RolandHs  4  f^aUe  ielttof  iotis 

ljimtrJkermi.jfmiwmeriimlUgk!fa m  f.t.mim. t%„  &  iatius  q.  14.  per  totum,  * 

lii  »  .^ito- 
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^togr^iHt  roijf.lJ  ■«».14.,  &fiiiqMb.%„ 
HtrUm  deeif.     pef  totmt  tL*t*  Hm, 

fnrt,  15.  rircrnr.  Jrcif.  418.  mm.  l  J. ,  & 

'   Hicescitaoc  xSD.difficulcatem »  an 

-Jjuiufmodi  ftatututij,  fiexprefs^  difpo- 


f^4le  loc.cit.nemp.  q.<^6.k  wtm.j.adfimti 
qucin  vos  confulitc .  Nobis vna, vel  al- 
tcra  (uhficiat .  Prima  fit.quiain  fucccr" 
flonc  arccndcQtium  acque  venit  iilius 
firaitris  experibna  patris,ac  fratres ,  qui 
fint  filijciufdcmarccndcnus,&  fiomncs 
ncrec ,  quod  maritus  lucraretur  docem    fratrcs  p^^cris  fui  deceflcrinc  i^  io  foli- 
praBmorience  ▼zore,quantumuisextft«*   dttin  vcQicfai  ruccdSooecalis  afixnden-  Rat.ones 
rentfilij  ex  primo  marito/eu  m.itrimo-    tis,  vtcft  inconfcflb  apud  omncs ,  crgo  pro  hao 
oto  f  inceliigacur  eifdem  tiii;s  cx  primo    filiun  filij  a(cendcncis  ci  perfona  patris  tdgoe^ 
niacrniioaio  derogare  eciam  quoad  lc*    fui  venic  ad  fuccelSonem  i^ns  aTcen-  m. 
gitimam  ex  bonismaterniscifdcm  dcbi-    dentis ,  ergo  ncpos  filius  fili;  vcnit  in^ 
^     cam?^c|pncderogarcquoadlegitima    fucccflioncauiae,  qux  cflmaterproprii 
^  .  aMUenumtJbaccdidali  q.6.tiim.i6,  ^i,    pacris .  Secunda ,  quia  acpos  mortuo 
Sententi.i     ^e  fetnndis  nnft, ,  ^^adut  cwf,  54,    Patre  ipfum  raprsfentac  m  omnibus 
tate  fta        ♦  '^"'•^-  «ipotilBnium  ratione, quia    iuribustam  a6kiuis,quam  paifiuis,&itt 
tutum     lc^tima  non  veniat  fub  gcncrali  diipo-    iUius  locum  in  oraniDus  ex  perfona  ip- 
clerQg.-ire  ntiooeyft  fitquiddiueriumapornooe.    (ius  fubfiituitur  pcr  textum  in  f.cMn 
lili^qiio.  Affirraanttamcnderogarccciamquoad    fHn^  infltt.dc  hxrcd. ,  quiab  inteft. ,  crgo 
«idlegiti-.  legitimam  magis  communiterDl3.t/r4-    dciicieiut  Fatrc  ipfc  nepos ex  pcrfona». 
num  in-,  fianns  difccpt.  for.  f  .500,  m»a^.,  &  fiqq^    ciufdera  perindc  ,  ac  fi  effct  ij>fe  Pater 
boojs ma  j^olandus  a  Vdledelucro  dotis q.  14.  w.tf.,    vcnitin  fucccifionc.  Tcrtia,  quia appel- 


trit. 


SabeUtus  m refol.c^.  nHm.^.,  &  6,»&  i9  Utionc  filiorura  veniunt  ctiam  ncpoies 
fumma  dimf,  trt^,  hi  veth,  fiiUmm  eir€4    tt  filio  Ruinus  conf^  5 .  col.j.  verf  non  ob- 


Smwnci»  lucrumdotisnu.6.  verf  contrarium  autem, 
d^re  Bicchmdecif.zp.,&^6o.pertot.,  ncc 
«i.im_,   potciteffedubium ,  quod  per  llacucum 

poilit  tolli  legicima  tiliorum  Cinus  in  l. 


Jejjitiiai ,  fincimus  C,de  nupt,,  Vniti  dt  Caflro  in  1. 1 
(.de  ino$c.dot.,jtltiatmiHtraS.prafumpt, 
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/lat  vol.  !.,&  conf  ii^.col.6.,&  y.  vot. 
^.fTaidus  de  Caflroconfi6i.f&alij  m^is 
tftnntn^tir , 

Scdquiddiccndumcffct,  fiftatutura 
loquerecurexprefscde  vxorc  deccdcncc 
finc  liberis  ex  fe  iiacis ,  an  cunc  eitante 
Jnprimareg.prxfumpt.^.t^hochitmum  Hcpote  cx  fiiio  hic  cxcludcrct  a  lucro 
ioduaumcft  in  fauorcm  p)acrimonij>v(  docis  maritum,  ao  vcr^  nuritus  ipfe ex  netelfioi 
vidiue  £idlius  virum  iouenlre  poffinc ,  vi  talis  ftacncl  lucfavecur  doccmf  Tunc  ^jV"^ 
qjncm  noa ita  facil^  inucnircnt, fi habc-  Bartolus in l.liberorumcol,^,  verfitempror  oeadett' 
rcni lilios cx primo  marito ,  qui  dciure  dififa vera,  & col.^.in  fia, yerfveritas a»-  ^J'^ 
fucccdcrc  debercnc  in  bonis  docalibus  temf.de verb.ftgnif.pcrtextm  inl.fin.  ^  fc 
Bddttt eo^,49^ .  col.  4.  verfitcm  <juia ,  &  de  natH  Ub,,  Decius  conf.^^j. cot.fi»,  fulli-  natijmi- 
in  fin.,  nccpatefl  dici ,  quod  huiufmodi  nent  no  fubintrarenepotem cx  filio ,  fed  ricut  li- 
ila(u£inn  conciiicat  iniquitaccm ,  cuni  marituraipfum  lucraridoc&m,ca  potif-  <^retar<fo 
referacurad  booum  commune»  vcftili-    firaura  ratione,  qutsiiltaqinlicasadie-  ^^>^  ^ 

aa  dirpolltioni  fiatutariaf ,  ncrape  finc  ^j']^'^"'^ 
libcns  ex  fc ,  fcu  cx  fuo  corpore  gzmtis  ncpoto 
non  eft  appUcabilts  oepoci  ei  fiUo  »cum  ex^lio 
hic  non  fit  natus  ex  corporc  ciufdcnu  luxta  ali- 
vxoris  decedcntis ,  fcd  cx  corpore  filij  1^°^ 
eiurdem,  ergoiiladifpofitio.fticoiaria  '^^"'^ 


non  poteft  trahi  ad  ncpotcm cx  filiopro- 


priQ ,  Pcmde  iil}crunc,quoddifpoMio- 
nes  ftacuuri«  finc  ftr^ififlii  iocerpco* 

tanda: ,  &  fecundum  propriam  vcrborfi 
formamyvlcraquam  nondebenteztea^ 


cct viduj  virospoiUnt  tacilius  muemre, 
cui  fccuudo  nubanc  Tauius  de  Caflro  in 
l.\deina^,iot, 
Rcfpondco  tcrtiojfi  rtatutum  cxprcf- 
difponat ,  &  mdefinice ,  quod  dccc- 
*  denteviorefineliberismarituslucretur 
Statuto  i(icegramdotem,&  vxor  quidcmdcccf- 
*°"Sd  fcrit  linc  libcris ,  fed  reiiao  nepocc  cx 
deceS^te  fil>0)«on  haberlocum  idemftacttcufflin 

vxore_*  fauorcm  marici ,  fcd  fubincrat  in  bona 
fine  iibe-  dotaUa  idcm  oepos  cimdem  vxoris  cx 

vis  ouri-  filio .  KtiUpnimk  fMe-delmv  ietis  q.$6.    di ;  fecundttin  autcm  proprian  verb»> 

tuslucr.1-  pcr  totim ,  S-i'irlIiiif  in fm/mt.j diucrf.  rratl,  rumformamnoraincfilioruracxaliquo. 
tur  do-    yerb.flatutum  circa  lucrum  dotis  nnm.  8.    natorum  non  veniunt  ncpoces ,  qui  ci  *" 
ESatur"  ^'■''^'  P*^'^'** » R^tmmtt  in  conf    illo  iflUDediati  non  narcnncQr.Tandeni.  J^' 

fi  decec'  \^9  )R*tinHs  inconf.6^.col.x.vol.^.y  ^n^  dicunt,quodillap3rticula  iT.vfignifib^  r,.. 
ient  6t^  cbarattHS  inc.canonum  flatutacolAi.verf,  '     *  *" 

libcrisre,  tertib  principalitir  dc  confiit. ,  .^xweier 
li«ao  M-  inl.exfailo  ^.fin.col.prima  If.  odTrebel.y 
jucn  nc-  ^itiatHsljii  ^ftne  Ubcris  ff.de  verbftgnif 
^  Kaciones  plurimos  pro  hac  refponfione, 
quideni  coflgruas  aficcc  Hiilmim  k 


indote. 


cau^amiramediaumpercexcumM/jNw 
iiMmC4eleg,f  9eirtmsi»l,  1.5,  exi»-  Ncposei 
cendio  ff.dcincend.mi»,nai^.  fSaiicetHfin 
auth.Jed  &fsfusC.  defecmdis mspt.  ne- 
pos  auiMMiaftligwMiatt  defcendit  ab 
'Auia»^PMlD»  dnfileBi ,  ilistamea.k 
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iobftantibus  fcntiendum  cft,in  xyy.,  .Angelus  in  l.  faminx  fecundit 
hac  ctiara  hypoiheii  fucccderc  in  bonis  nitpt,,  &  ml.eeueraUtir  Ceodjtit.,  .Anta- 
dotalibus  ncpotcm  cx  fiiio,&  cxcludere  wiiuGdmtl  &,    tit,  iefeetmiis  tu^tijs 

ipllus  maritum  .  RoUndus a  ralle de  lucro  concl. j.,  Stcphanus Gratianus  di-  12 

dotis  q.^6,per totmit  & pr/uipui  «t  nu.x6.  fcept.  for.  tom.^.  in  addit.  ad c.  Jij».  Se-    Si  non  ■ 

ad  jp. ,  BMm  hi 1. 1.  verf. tpuKro  iptid,  /!  cttndo,  fi  mantus  non  cranfierit  ad  fe-  trnnreac 

dicatur  C.decon.  infert.  Ratio  cx  eodc-  cunda  vota ,  polfit  accjuirerc  cx  tcfta- 

ducicur,  quia  talis  ncpos  dicitur  fiJitts»  mcoto ,  fcu  cx  difpofitione  vxoris  vltra  poctift^ 

ctdeaaquecaro ,  &  fpirituscam  Pacre ,  vfunfruaum  paftem  bononim  ein(H6  qu^e 

Nepos    &  Macrc,  ouorum  pcrfonam  raprcfcn-  vxorisdari  dcducitur  ex l.h^c  rdi^falic.  ex  tefla- 

vemc     taCiflccoblUciliadi^orx  fenatis,  ia  de  fecimdis  mipt,  Si  autcm  inquiratur  mento 

gnjae  quaiocamTim£iciuntadoerfari|;  non  quali$,&quantadebeatelleliTCpars,  pARcm 

obftat,inquam,quiailla  qualitnspr*-  cjuam  maritus  potcft  confcqui ex tcfta-  uoowu» 

cipu^inordioead  AicceHioneseftadap-  menco«  fcu  dirpoficione  vxoris*  dicam, 

tal»ilis  edam  ncpotibus  ex  filio ,  piout  debereefle  oartem  squalem  illi,  quam 

nouruntRtu'Busconf.^^.col.).verf.tertio  confequi  dcbcnt  finguli  filij prioris  ma- 

idem probaturvol. conf.6^.col.  %.  in  trimooij ,  Ci  autcm  filij  cx  dirpofitione 

fitt.,ComeMsinconf.p^.col.^.vol.i,,BMtt  matris partes  inaequalcs  fucrint  confe- 

inl.i.verb.aiuro  quid, ftdicaturC.de tem.  cutifCuncmaritusdebecfolumconrcqui 

ittfert.,  vbi  dicit ,  quod  licct  parttcula_>  partcmasqualcmilli ,  quamalccr  ex  fi- 

^  videacur  fignihcarc  caulam  iromc-  Itjs ,  qui  minus  coiirecucus  cftjbabuic  » 

diataittyniJitloauauf pfOfiendatur  ctiam  prout  etiam  cxprcfsi  colligitur  ex  d.  /. 

ad  ncpotcm  CX  fi  I  io  ,  q  u  ia  in  codcm  cft  hac  ediilali  C.  de  fecundis  nuptijs .  Tcrti6, 

iaa£umiscontinuatio,6£  TaulmdeCallro  quod  nihil  quoad  proprictatcm  acqui- 

fti  eitf,  idi,  dicit »  quod  appellatinofcj  rat,fivxorin£auoremipfiusexprditde 

filiorumcx  fuocorporcnaiorum  vcniat  illa  partc  non  difpofucrit ,  colligitur,  p^*.  , 

ncpotcs  cx  fiiio ,  quia  filiuf  dkitu  r  por-  tum  ex  dj.  hac  edi&ali  C,  dcfecundis  mtp-  tur  qtttl 

tio  paBemi  corporis ,  qac  tramiiiui  eft  tijs,  quae  tancum  dirponi^vt  vxorpoffic  its,&qtui 

in  procrcatione  filij .  dc  illa  partc  difponcrc  in  £auorcm  ma-  ta  dcbe.-ic 

Kcfpondco  quarto  .  Si  vxor  dcccire<>  ritij  non  autcm,  quod  ipfo  fa^  intelli-  cfle  lixc 

ritiiae  libcris  cx  illo  pofteriori  matri-  ^tordifpofitum,  nec  quod  marinBia  V». 

1 1     monio,rclifi:isiarocnhlijs  ex  primocx-  ca  partciucccdat  ab  intcftato;  tum  ex 

Extante  untc  itatuto,  quod  dcccdcntc  vxore^  ipio  Itatuto ,  quod  dotem defert  fiiijs 

ftantOf  fiaeiiberisiadeluiit^nuUa&^aexpref'  priori»  OMtrigiQniiqcludcado  amfcfl.' 

fioncdc  filijs,  fluc  prioris,  fiuc  pofterio- 

^JJJJ^^  ris  autrimonij,  maritus,  fi  traufierit  ad  ■>    ■  ■ 
fine  libe.  fccttnda  «waHloa  lucracur,nifi  vfun^ 

ris  non-.  fruftumbonorumdotaliumvxorispr^-  |t  Itl* 

U£tsi  ex-.  defuadae  vita  ipfius  duranccifi  vero  ab  ' 

Ifcflione  uiiiabftineac  ex  ceftameato  eiufilenLi  Aaftatucum  nuUafadanieationefilb» 

2^'"»  vxoris  prftcr  vfumfruftum  corundcm  rum  exiftetium  difponcns,quodma- 

booorum  dotalium  acquiric  etiam pro-  rieus prjedeccdcnte  vxore  lucretur 

tnmoni;^  prietaiem ,  ieu  acquirere  poteft  iuxta  doceaMocum  liabeatjdBamfi  -    •  . "  ' 

fi  iiltj  *  portioncm,  &numcrum  libcrorum,  fe-  .eiiencfilij  talttV10ikis« 
priorix    cusjfi  vxordc  vllaportioaeoondiipo^ 

mxaisaa  fucric,  Hoc  omala  attingit  sAeUiMsi»  S  r  M  M  ^  K  t  FM^ 

aifcxtice  j-iggnut  JUnerf.  tra£l.  in  vrrb.  maritus  n.zj., 

^  ma~  ^ ^  verh.fiamumcirca  iMcrum  dotis  njt^  PaSum  in  cafu  paniaiUtri  expofitum  .  f .' 

ritia      v*i^.nes4tiuummem,R*U»d»titKdkik-  jura  pr»marif  emimieMe  ad lucrum d&^' 

nuAsitlticrodotisq.x6juim.i.,&feq^.,Gratigmit  tis .  x.. 

i>ikcaxudifcepc.for.c,^^6.num.ij„H0taRgmaHa  Si  HatMtumwUu^  fUnimkden^ofei^ 

«vota  part.^diuerfjiecif.x$^.,&part.t^.retent^  filfft  .  3. 

^um   <^(f:4^*'^-ii  ><^          Pr'°*^><i  D^itio  indefiMbktmieft^iAnmUfim  . 

yfyojf^,^  maritus  tranficritad  fecunda  vota,non  niti  accipi .  4.  '  •  . 

^mbol  ^ucrctur  j  nifi  vfumfruftum  bonorum  Ex  vi  pa&i  de  lucraada  dote ,  ft  vxor  prtt* 

dotalidpraprietate  craafeu  n  tc  ad  filioa  ^teeiat ,  pc^efi  maritus  eaadem  Uienri^' ' ' 

prioris  mitrimonij  cxprefse  colligitur  t^uamuisfint  liberi,fiinpaSQ^iUut 

ex  l.  fAiintut  C.  de  fecmdis  mpttjs,  &  ex  fatiafuerit  mentio  »  $. 

4l«i^^  de  miptiidimit  aUa  verf.feiquauta,  tira  pro  fiUfi  ageat^aiexeU^miem  1 

&  doccnt  pr*tcr  praccitaios  Sanchez  de  riti .  6. 

ma^imMb.y.                9  ioannes  ^n-  Cafif  om^  k  fiatuto  remaaet  in  dijpofttio-' 

^^MfW^Uie  ^  iMMNHiKjiiiifM0«  r.i l.iiu  oe Uirtte$MmMt .  7«- 
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^Mdith  non  exi/ienii^f  ftUonm  fMetnrta-  przdecedcnte  vxore  in  fauorera  marit?, 

fit^  a  lcge  ftAitttelieSa .  8.  ncc  vllamponicezceptioncni  >  nec  con-     4  ' 

^WMtfM  hatrvtnot remcttwt per fifene^  (Utioocm»n filij  exticerint,  vel  nonextt-  Difpofi. 

fiientiatn  filioriim  ,  ^/4111  fiie^mUd  terint ,  crgo  dcbct  intclligi  finc  vllarc-  tio  inde- 

fafia  ftt  tuctttio .  ftriftione,  &CQadi(ioacindeiinitc,  &  finitade- 

J»«filiarimi^eMamade»U^mmwuan'  abToluci  .  ^^^.^?'^'- 

tifwt patiora  ,  10.  Terti6,quia,fi  conucncrit  incelcbra- 

7ignfitiUr<i^atiQiitrt(ommiiniferta£itos  tione  contraftus  matrimonialis  iotcr 

imUe^ ,  II,  inaritaiii,&vxorem,quod,n  vxorprz-  S 

J^fparratiodepABocontrahcafiimfaeie  dcccdat  mariio  ,  maritus  lucrctur  do-  j 

^atHto  inboc  cafH .  u.  ■  tem  jpotcllmarituslucrari  docem»  fiuc 

'J^n  abfoiiaiverim  efl ,  qnod  per  paStim^  faennc  Hberi,fiDend,  proat  noatGlofa 

cotUrAhcntiumfinetnentiaKCfiUmmfiat  inLz.ff.depaffts dotalib.,VJulus  de  CjUi  o  nti  finc 
ifjorum  exclufio  .  ij^                     ■  ial.x^iap^iucip.  col.x.ff.folMt.matnm.,  ex^. 

CM'«S^f  f  ia  fw  noa  exfrinmt,  cenfentnr  *Atexan4erco«f.x.  per  textnm,  &  Glofam  in  mm  fi. 

em^emari  di^ttimi  iuris,  14,  d.l.i.  jf.folut.matrim. ,  &  ibi  Socin.  col.x .,  "^""""j- 

l4oncolum.^.inprincip.,R)tiniu inconf.  "^j^T 

jlsQyisiTio  Ll.Sututumdirponitin  loi.f«.'.5.  verf.fed pr^em^ imtobfianti- 

'  hisccrminis,velfitnilit)us.i>/z/Aor  {>MtM>/.i.,crgoetiam,fiibiaiR»cauCttiii: 

fradecejferit  marito,maritits  ip(--,  vrl  in  to-  fu , quod  pradcccdcnie  vxorc  in  matri» 

Ph^inparteiHer€tHrdotem,\\iiZ[AC  uul-  mjuio  roaricus  lucrctur  indciinitc  do- 

lain  £ldc  niemtoncm  de  exillcntia ,  vcl  tc  finc  y lla wftwftionchanclucrabicur>- 

j      non  cxtRcnri.'.   tiiii.n-um  .  PriCdccciVit  fiue  lilij  cxtitcriiic ,  fiuc  non  cxtitcrint, 

^     .    vxor  rdtctis  libcns ,  uac  cx  co ,  liuc  ex  cum  valcic  argumentum  a  itatuto  ad 

^l/^*^  alio  matrimonio    &  hic  concendcluc  padum,&coiura. 
tuscoiu  inaritus  cx  vi  talislKuuticonfcqui lucro       1*''«  lil  js  cxcipicntibus  hae  vidcntur 

izouerii^,  doteai,  fiucintoto,  liuc  in  parieiuxca  miluarciaauucs  pnmo ,  quia  m  huiuf-  ^ 

,  diipofitioncmciurdem  ftatuctyaduerfus  modidirpolicioaccaruscxiilcncixtilio' . 

•  qucm  cxcipicbanttilij,quodcx  vi/./j*:  ruai  eft  exp  u-ri^  o.iiiHiis  ;  cafus  autcm  fi"",^^ 

4<bSa//  de  fecHodis  jvtptijs ,  ii  fuerint  fiiij  o.nilius  iti  lurc  municipali  rcducitur ad 

:  alterius  matrimonii  •  vd  de  iure  ooa>  cermtnos  iurisoommunis  2t«r«XMMa«<  txcltA- 

xnuni ,  quod  ipfi  dL-bcrcnt  fucccdcrc  in  decif.  171 .  num.z.  apttd  Faritiaciimpart.u  nemiB»« 

booisjnaccrai&praeopucdotalibusycui  rccent.f  &  decif.joz.nHm.x.  apHdenndemi  nti» 

fucceflionl  jion  obfiKebat  ios  ftatuca"  pert^Jfreent.,  & ieeif. ^^.tmm./^.. ,  ^\  • '  •  •  ^ 

rium,ciyudeillismcncioncmnonfecie*  detif.iji  ."um.i. ,  &  dccif.6^o.imm.  14. 

M^.^Qu.t"<'itur  um^UKliuiris/  ....  part.prma  vbi ,  ijuod  catus  omilius  a     ^  *' 

Promariio  contendente  ad  tale  lu-  ftatuto  remanec  ta  difpoficicme  iurts 

crumdocis  iciui  uiu  Viulus  de  Caflro  in  l.  communis  ^9taRomaiM  in  Florcut.^apeL- 

%.inprineip.toi.x.ff.julut.nfatrtm.,  Ro-  U  ^.Decembris  1617.  coram  TiraHono,  remmet" 

*  ImdasiraBedebicredocu  q.Si.dnum^,  GiHrbadecif.iixjum.z.t  nlemtMUcoiiJ.  dilfo^ 
marito''*  *'^"""»  BmaMsee^f^ioi.eot.^.vol.ii,  i84.>j«m.44.;rccundumautemiU8Com-  linone 
conren-  J^arcHsantoaiusSabeUiHsinftmmadiiKrf.  muac  tiiij  iucccduni  Matn  ia  iuribiu.iurucooi 
dcnte  ad  traS.Mveidt.JiatHtHm  circaiucrHm  dotis  ipfius  priuaciue  quoad  maritum.       taxaiit*  , 
Jucnim    num,<^.  verf»9ontrdrutm  ta»iKn.eflvcriu5 .      ^ccuad6,quiayquanCumttisiUud(la-  S 
dotii,     Kadonespro  eodcm  lic  militant.  Primo,  tutum  fucrit  conccptura  fine  cxpreUio-  ConAA 

auiaftatucumpoccilabiotuicdilponerc       iibcrorum,  adcoque  firapiicitcr,non  non  «»• 

e  cali  lucro  non  obftance  exiftentia^  condicionaci,  conduiotamcn ,  fi  non-> 

filiorutn  i:ifauorcmmariiipcrea,quac  cxciterinctiii;,vidcturcacitc  a  lcgc  lub 

fupra  commcadauiuius ,  6i  de  £a^o lic  mtclle&a  «uxu  k.cHm  acuttlfimiC,dc jidei-  ^  je^Q^  . 

difpofuit,  cum  nullam inentionemfilio-  r4ws^.><!''/.c»w ^hhs  fMeconditimhm^  fiiieui: 
3      rum  fcccric,  quos,fi  voiu;licc  iDcluderc  nani, vhicuaque  ftatutum  ex- Isd»»-  '• 

Si  ft.itutii  in  prsiuGJCium  mai'.ci,  vtique  cxprclsc  piC'S'^  'ion  ioquicur  recipit  mtcrprcta-     '  ' ' 

vnluiairt  feciifec,  &,cuin  nonft9terir,pnefumea^  tipnemikiurecommiini<rif«li«iM<^'/< 

fifios  in- duuicft,  quodcosquoadhuncctleitum  for. c. •j^d.num. i ,& c.6$iJium.zi.  vbi,    '  ,j 

ctadere,      auili  coalidcr.atioac  habucric  »  &  «jwod  corrc^lio  iuriinoa  inducitur  ca,  ^ 

^preoir.  Qon  refpevic,  nec  oos  refpicere  vert>is  gencralibus ,  &  per  caci  tos  inccia^  , 

*  aebemus .  lcitus,  ("cd  (k-hcccffcexprc(la,vcl  rcful- 

iiccundd  ,qu ia  d.ifpQntio  ilacucaria.*  carc ex  jncoi npa ubiiicacc  idcm  (jratiattHf , 

indefiniti  cOnccpufine  vlla  itftriftione-  e.6%%jnHm.6. ,  &  ^.915.1»«.  18. ,  TaidMh. 

dcbctindctiniie,  &  vniuerlalitCr  accipi,  Chrijitn-.-.f  dccif.Bclg.w ^.mm.xo.,& fi^. , 

fed  ius  mumcipaie ,  de  quo  hic  ioqui-  &  guod icmpcritacu ta iinc  iacerpcccaa- 

iBuryiodeMtedifponicskloccottods  <^»YUiijipilWlii  nii  1  iiiimwihii  ^mo: 
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tMOki^celpettfk^Uo^adus conf^.tM.ij.,  vxoris;  £x  quibusetiam  poteft  cludi*" 
&i't<iq. lib.         conf.  88,  lutm. i o,  eod. 


argumcntum illud ,  quod  iolct  circura' 
lib.  I ,  fcrri  aducrfus  noftram  refponfioncm-j , 

Tcrti6,  quia ,  fi  inter  vtuos  aliquid  quod  fcijiccc  flacucum  iilud  eHcc  fru* 

dcfcracur  tcrtix  pcrfon*  titulo  dona«  ftrancum ,  fi  non  confcrret  ius  marito 

^ .    cionis,iuspcrfc<ftcacquirituripfidona-  lucrandidotcmetiaraexiftentibusfilijs; 

y°  tario ,  cciam  fi nuJla  fi<aa  fuericcxccp-  dici  ctcnim  poflet ,  quod  non  cffct  fru- 

aosreuol  ooj  fi  filij  fupcrucncrint ,  &tamenper  flrancum  ,  cum  dcferrct  dotem  ma- 

catitrper  fupcrucnicntiam  Jibcrorum  rcuocatur  rito przdecedente  vxore  fine  libcris  , 

^perue^  pcr  tcxtum'n  l.fi  vnqnam  C.dc  reuoc.  da-  qu^caeccroquicflccciusJiaercdibus  rellt- 

Blerm.im  nat.,  ergo a  forciori fupcrexiftentia  Jibc-  tuenda ,  Non ccrtium ,  quia ,  quamuis 

filionira,  i.ormn  impedict  lucrum  acquiri  marito  admittcrcmus  aifumptum  ibi  pofitum, 

^e  ijTis  "  no^^o^^^dntc,  quodftatutum  nulJafa-  nontamcnbcncconcJuderctur,  vcnocac  .j 

aulU  £»-      mcncione  Jibcrorum  difponat,quod  ^'^idus  in  1. 1  .^.  i  .C.de  inofficdot.,  id,  quod  Djfp.,f 

Sl»  fic    prcdeccdentc  vxorc  marico  ,  maricus  indedcducitur;nam,  quSdointcruenit 

ncDCia  .  lucrctur  doccm .  conucntiointer  maritum,  &  vxorem  dc  pa<aoc6- 

Quart6,  auia  ,  fl  pcr  Ceflamentum.^  lucro  docis  in  fauorcm  ciufdcm  mariti  tr^Iien- 

fucritaliquid  difpofitum  in  fauorc  ler-  pracdcccdcntc  in  matrimonio  eadenx..  tium,  .ic 

.  tij  titulo  I»«rcditatis,  illud  intelligicur  vxore»  fupponitur  ,  quod  intcr  eofdcm  ^^^- 

fub  taciu  conditionc,  fi  noncxtabunc  f"criccogitatumdcliberis,adcoq;non 
filij  pcr  tcxtum  ind.l.cumacutifimi  £.de        mirum ,  quod  maritus  praemortua 

fideicom.,&  l.^eneraliter^.cum  autcm  (^.  vxorc  cxcJudat  liberos  in  ilJo  lucro; 

de  infiit.,  &  fubjiit. ,  ergo  ctiam  fi  per  quando  vcr6  non  intcrucnic  cxprcffa-j 

ftatutura  aliquid  fucrit  difpofitum  tnj  conucntio,  fed  tantum  ftatutum  dcfcre 

£auorcm  manci  prccdccedcntc  vxorc  in  niarito  Jucrum  dotis  prscmortua  vxorc 

matrimonio  iJlud  intelligetur,  fi  vxor  nulla  fa^a  mentionc  delibcris,non  vi- 

praedccefl^eritfincIiberis,&nonaIiccr«  dcturdccis  cogitajfe,  &  proinddexvi 

Quid  iam  concludendum  ?  iJIius  non  vidctur  pofl^cmantus  confc- 
Rcfpondeo  miJii  cuciora  vidcr»  iura         Jucrum  docis  in  prasiudicium  co- 

lO    profilijscxcipicntibus,  proutctiampo-  rundcm  filiorum .  Dcinde,  vcJin  ilJa-. 

lura  filio  tiora  videntur  BaUoinl.i.  inprima  qu^  conuentionc  inter  maritum,  &  vxorcm 

rum.igc-  y?w»ffC".rfeMw^.</(,^.  Necobftant  in  con-  dcJucrodotisdcfcrcndo  cidem  marito, 

tiumad  trariumaddu<ftapromarico;  Nonpri-  f' vxor pra;dcccircricinraatrimonio,dic- 

excluGo-  mam,quia,  quancumuis  ex  fupra allc-  cxprcfsc,  fiue  fucrinc  filij.fiue 

nem  ma-  /i   ™.   ..^  .  i  1  r  1  •     .  « 


gacis  (lacucum  poificdifponerc  de  lucro         tuerint,  vcl  foJummodo  cdcepucft 


nem  ma 

potiorT!  ^•^^'sinfauoremmaricicum  cxclufionc  iH-i  conueiuio  iadcfinicc  nulla  ^afta-. 

*  libcrorumeKiftencium,per  iJIam  tamen  nicntionc  filiorum,  nec  incIudendo,ncc 

difpofitioncmconcepum  finc  cxprclfio-  wcludcndo ;  fi  primum ;  iam  maritus 

nc  Jiberorum  non  intclligitur  aftu  dif-  lucratur  cx  cxprcfTa  conucnrionc  cum 

^    ponerc  in  prxiudicium  illorum  ,  tuiQ  vxorc  cxclufiua  coruodcm  filioruni.. , 

■  quia,  quantumuis  illaconditiolibcro-  (quod  an  fubfiftac  alij  vidcrint,  cum  j^^^  j. 

.  rumnonfucricinftacucoexprcfla,iotel-  pluresaflerant,  quod  ,  quamuis  ftaiu-  foiu^te^e 
ligitur  umcn  a  iurcfubincelledla  arg.d,  po^t  priuarc  filios  lucro  dotis  in  nim  eft, 

II     /.c«m<ifi»r//^iwi  eSrr.jtum  quianon  fitdc-  f-iuorcmmaritijncgant  tarocnhocponc  quo<l  per 

Non  fit  rogatio  iuri  coramuni  pertacitos  intel-  per  conuentionesconirahcntium  fierl)  p-i<^^um 


deroga-  lcftus  vt  fupra  .  Non  fccundum  prop-  hoc  umen  admittunt  Kota  Romana  ia  conrra- 

tio  luri   cercandcmrationcm,quia,licetilladif-  vnaTiarnienfi  confiitutionis  dotis  j.Iunii  h*"^'""» 

n?2?t""  P°^'"°     indcfinit6  conccpU,rcftringi-  1 588.  coram  vlato ,  yirceolus  confult.  for.  ,'0*  "gl 

cit^  in'  >  vbi  exprcfsc  non  fit  deroga-  c.^^.nim.  j.y&feqp.per  tot. ,  quod  non  ],orum 

ttlle(£ius,  tio,fecundum  difpofitionem  iuris  com-  poteftadapuricafui  ftatuti  dilponcntis  fiat  ifto« 

munis ,  & fecundumconditiones  abeo-  dclucro  dotis  in  fauorcm  mariti  nulla  rumex- 

dem  iure  fubintelle<ftas,poti(rimuni_ ,  fi<^ka  mcntione  libcrorum,  cumcxc*-  clufio. 

quando  in  alijs  aliquid  fortitur,  dequo  prcflaillius  difpofitionc  non  acquirac ; 

nondifponic  iuscommune,vceucnic  iq  Sifccundum;nonicacertumcfl,vcfup- 

prxfenti  hypothefi,  fccundum  quant*  ponunt  aducrfarij,  quod  vigorc  illiuft 

"         licct  ftatutum  non  tribuat  ius  maritb  padti  maritus  lucrctur  dotemcitmez-  ; 

'  /        lucrandidotcm  exiftentibus  libcris,cri*  clufionc  filiorum  cxiftentium  ,  cam_.  1. 

buittamen  iuseidcmpraBdccedctc  vxo-  coniugcs  conuenicndo  finc  illa  exprcf- 

re  fine  liberis  fuccedendi  in  Jucro  dotis,  fionelibcrorum  prJefumantur  fc  voluif- 

«  quod  non  eft  difpofitumde  iure  com-  fcconformaredifpofitioni  iuriscommu- 

inuni ,  cuffl  fecundum  illud  deberct  rc-  nis  Bartolus,  &  c*teri  fcnbcntes  m  i.hare" 

nerti  ad  Patrem  ,  veladhwrcdcsciufdc  desmci  §.cim  itaff.ad  Trebel.,  hocque-* 

vioc- 
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Vidctur  fuHicient^r  colligi  *x l. timMm»  risRon  ciiflendaB  filiorum  .  Ex  aduerfi) 

14    iilJimi^Je  fideicom.l.cum/imsff.decondit.,  cicipicbant  h«redcs  vxoris  ,  (juod  in_. 

Coai|i-  Cir  demonft. ,  &  l.generaLitir  §.  cum  autem  iprorura  fauorem  fufficicntcr  tucrit  pu- 

ftt,  io-t  CJe  inftit.,& fiiMit.f  vbi , quod  difpofi-  nficata  condicio  exclufiua  ciufdem ma- 

qoo  Qon  tiotcftatoris  de  lucroalicuidcfcrcndo,  riti,cumregulariter  fufficiat  fcmclexti- 

^OTimuc,  liuc  vniucrfaicjfiucparticularc  fit,intcl-  tillecondiuoncm ,  propter  quam  mdu- 

«Sr  con.  ^jgcndum  fit  rubtacitaconditione,  fi  eiciireiclafio,quamu]snoadiiraiieirk 

fQrmari  "  "^"  ^xtabunt  fili] ,  qucki  ctiam  intclligi  pcrtextura  in  l.  in fiAflitutione  inprincip. 

difpoli*   potcil  dcpa^is  concrahcntiunii  vbinoa  ffJevdg.,&piipilLari,&in  l.fiquts  b^rt' 

ttont  iu-  fuerit  faAa  aiia  esprdfio,  cum  difpofi»  <im  CJe  ii^it.,  &  fiAftit.  Quseritur  f  ~ 


;  t 


•»..; 
-  "j ; 
.1: 


I 

Exponi 


tio  ccrtacoris,  &:  pacircentiuni ,  &  lcgis  a 
pariproccdaacpcr  tcicum  in  ^.dijpoaant 
iuant.  iewnptijs, &Mm  iwra  emutiirdmtul. 


f  hll 

An  ftante  ftatuto>quod  dccedente  vxore 
fine  libcrismaritus  lucrcturdoteuit 
Jliccandem  lucrctur,  fi  vxor  ha- 
bucnt  filios/eddccciTcrinc 
anteciusobiaiiii , 


quidiuris? 

Xa  fiuorem  mariti  contendcntis  ad 
llicrttm  dotis  Juec  militant  argumemt .  ^ 

Primo,quia  in  hac  hypothcfi  vcri  puri- 
^cacurcoaditiOjquodcadcm  vxorprff  in«rico  ' 
decelferit  marito  fine  liberis ,  cum  pro  adlnaft 
tcmporc  mortis  eiufdcm  vxoris  vcre  no  datis  * 
fucrint  libcri  argjextus  in l. exfaSo^.pe-  5 
Hult.ff.ad  Trebel.,  vbicum  fucricinfticu-  Conditio 
tusbaerc$,&  illifK^a  fubftitutio,fi  dc-  non  en. 
ccllcrit  finefilijs,diAumfuit  haberelo-  ftoitic 
cumtalcm  rubfUcutionem*quaotumuis 
]MBrcsliabuericfilios»quitamcftprcde>  P^"^ 
celTcrint  ad  ipfum .  * 

Sccundo  s  cx  gcncralircgula  ,  qua_# 
dicitur  ,  quod  qualicas  iun^  verbo 
dcbet  intclligi  fccuiidum  tempus  vcrbi  0^^^ 
pcr  tcxtum  m  l.  m  deliQis  §./i  extnncHS  aiH^ff^ 
ff.4tmx„(ied in prSBfenti illa qualitasi  vefboiB. 
llatuto  appofita  fme  lihtris  admngitur  tcUigitar 


Senfus  difquifitianis  expofitus  .  r. 
|W4  ^Qmarito  ad  lutrum  dotis .  x. 
C0mbti9  »m  ex^temis  fiUwm  pwiftca- 

tur.  i.  ...  _  _ 

i^ulitas  aiiimQa  verbo  intelligenia  efi    vcrbo  jw-4</ar/Srr/«  »  quod  anootat  (cm-  fecun<ja 

feemlmtempMs  verbi .  4.  pusmortiseiafileiii  vsoris,  ergodcbet 

Extaatomiiesconditioiiespromarit»,  f,  "•    v  1  :tic..ri  pro  tcnipore  mortis  vxoris, 
fiirapro.b^ridiiuu  vxons .  6.  '    prou(deiia&o  vcriiicacuriadcoquenon     -  " 

Safisit,  qnoi  tmMtio  ftt  tmplcta  pro  «•«•  eft « cur  tttnc nurinis  non  <itbeat  illain  '^'^  '  < 

dotemlucrari .  "'^jnZ' 

Terti6jquia  cidem  marito  fuifragaor  ' 
tur  ea  omnia  tura ,  quae  eximuntab  ei- 
clufionc  fucccilionis  uon  obftantc  quali-  5 
tatc  rcquifita  ad  cxclufionem  pr«cxi*  Ettatit 
flenic  ,  dummodo  non  cxiftatpro  tcm- 
pore  fucccaionis ,  &  pra:cipi|i  tflCUSAi  JJJ  «S* 
,  r .:firii.,„uT,t  iV     irhit  •  atquc  in  maiito. 


.  .mmo  temporis  .  7. 

Hoc  mdtit  mfiratiar  cxemplis  .  8. 

ia  conditimbKtmendititrprimt^xiflentia, 
nonfaieee^ .  p. 

Jjegatmn  faminx ,  fi  vidua  efficiatiir,  eidem 
deb^tnr,  fi  faHa  fueritvidiia,  iKCtpaftea 
tranfeat  ad  feeitmtd  vota .  i  o. 

Totiora  funt  inrammti  ndnvfiit  hMrtdts 

vxons .  11. 
Statutim  refpicittempus  mortisvxoris.tz. 
ObieQanihjleuincmt ,  quiaconditioin  iUit 

non  refpictt  tempus  determinatnm  .  I  J, 
'Hgn  currit  paritas  de  legati  fiiB»  fkmiiMii 

^effigiattarvidmf&fme,  14. 


D 


IsQvmTio  LIIi-  StaKitO'ctveciry 

quod ,  fi  vxor  dcccflcrit  in  matri- 
monio  (ine  iibcrtsymarituslucretujriate^ 

fram  dattm.  fiuMtrtmbnioiaic»  intei' 
hcodoricum ,  &  .Sufannam  procrcati 


/.  intcr  dliclldjium  ff.  dcarbit. 
fauorciaciuidcm  luarici  ftant  Oddus  in 
conf.x  I .,  Deciusin  conf.6).  col.%. ,  TariftHS 
inconf.iS.col.i.vol.i.fCiniis ,  & lafoninl. 
fi  quu  httredem  C .  de  it^  it.,  &  fuhiUt. ,  &. 
aiiffatis  firequemir . 

Ex  aduedb  in  fauorcm  haircdum_i 
VAoria  |)r«edcfujj<fl«B  hs  miliiant  racio- 
nes.Pamoa  quia  ^ eiciiideiidum  vq-  '^,^^^^1. 
catum  fub  conditionc  furficic ,  quod  t,uj  vxo- 
coadicioinaiomeatoccmponsfitadim*  ru  de- 
pleca.  Baiim,  &  Cim  bt  l.  am  vxari  fiuiAs. 
prtrt(/o  (/.'Wi<:^^riVA/,  ,qoodwul?|siliiij  7 
Ataci>tii,&fiiiaBiqui,&qusomnesprs^    ttqatLU' cxemplis .  Pricab  ia  eo,  qui.,  ib  Suflid^' 
mortui, &  prambi tuae funt  ad eandcmr   Roricinilituius hacres,  ^eius  filia  nup-  nuod  o&* 
tur^^ft-uus  Sulaanam  Maciem,  qux  pollcanullis    fcric  ,  acqiiiric  haircdicatem  cclebratis  dioo  fit 
oontto-  cxiiicacibuslibarispiasdecoi&tad.man^    ciuidcm  iiiis  nupti^Sj  qiii^lQci^  ipfas  adimpi«- 
^wifiB*  mm.  Mil^sooacendebatadhKnia»  Aierintimmcdiat^difiblufc^^^ifir/irW. 

«totis,  cum  incclligacurpurihc.ua  con-  rcdcmQ.dc  infiii.,  &fubflit.,  cx  uuoDo-  '^"^ 
ditio |>ro  ccmpore  mor us  auiidc^n.  vxo^   iVnrf  fr(^)!yg^'yi^  jj^^  ^^.'''iiif!^^^^  * 
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De  DoteI.DiT(].I.§.LI[.  44.^ 

Undhtonem  caruakm  >  &  mivtam^   fauorem  eiufdem  naiiti  debet  fiMtSri 

lcfflel  fuilTe  implet;ini ,  licet  non dura-  fuum  effcftura . 
ueric.  Sccundo  in  viore >  auz,fi  ex  pa-      Hinc  facile  erit  refpondcre  ad  argu. 

S     £bo  ddieK  lucrari  doceo»»  u  libcros  fu-  mcnca ,  qucin  ooocnuinm  pro  parcei» 

HKawl  fcepcrit,eandem  lucratur,fi veri  illos  hacrcdum  vxoris  affcruntur.  Dicctc- 

rii  ^  fufceperit,  quareuis  poft  ortum  illi  nim  in  ^cnere  illaomnianonfaccre  ad 

0^m^i»  ft^tim  periennt Chm , BaldMs in d. l.fi  rem,^uiac(»iiditioiii  illisappoficanoo 

€{msh*redem(^.de  inflit., &fHhflit. ,  vndc  refpicit  tcmpusdcterminatum,  vndii  in 

meritb  idcm  &xldminl,precibuscol.zJtt  quocunque  temporepuriticctur,rcddic 

tmia oppof.  c. dehmfik. ,  &       fiAfUt,  uTolutam  difpofidoacm ,  qux  propte- 

fundat  hocaffcrtum  ,  quod  in  condi-  rca  immcdiate  fuum  confcquitur  cffc- 

tioaibus  accipimus  principium  primae  ^um  i  conditio  autem  ilatuti  refpicic 

oiftentiaB  «  4c  non  cntamas  fbcoef>  detemiinatftcempiisniortisvBOris>pio  1% 

lum  eiu8 .  Tertioin  fubf^itutofubcon-  quo  tempore/i  non  purificatur  in  prae-  ChicStx^ 

ditione ,  &  inftitutusnon  habuenclibe-  iudicium  manu  per  exilleaciam  filio-  nihi  1  eum 

ios>quc  rnbftitacio  expirat  nacii  ex  rum,lacictrerificariooncrariamooodi- <^""^>^"'^ 

9      inftitutolibcris,  quamuis  flatim  iflipc-  t  o  icm  in  f.iuorcm  mariti,qui  propte- 

lacondi-  rierioc . conf.xi.  Tbematdeefi .  Te-  rea  noaextlkntc conditionc  aducrfanic  refpicic 

cioimbus  ^a$»hAet^ttrem,&tm^.\x\.,ThmM  plcnum  conTequitur  ius  pef^-,.quaB  cempus 

tale  efk  'Dominus  (j.  laanncs  ^udraas  ifc  notat  Bartolus  in  l.  i.  tn  §.  creditum  f.ft  dettrrni- 

p!a"*^non  "^'^-    fptefi't't-  <^  tejiam.  §.  inprimii  tert.fet.  atquc  hac  rerpooiioac  pottfli-  natum. 

Aicceliio.  adfin.,Cnaitmautb.Jed,&fiquisiHfin.C.  mumvttcur 9ol<iito<k  MitfrrfrAwrsrfofif 

de  fecundis  nupt. ,  Taulus  Caftrenfu  iBl.m  m.  j  i .  n».io.  Ad  id ,  quod  pro  cifdcm-j 

ftibfiitHtione  c.de  vuig.  &  pup.  naBredibusfecundoioco  a^rebatur>di- 

Addi  potefl,quo<l,fi  fuerit  legatum  ceadumcft>quodteftator  inilladifpo- 

£aeminae,fi  viduaeiHciatur,iilud vtique  ntioneadaliudnoarefpexit^niii ad  iia-  isjoncur- 

lucretur>ii  vidua  fiient  ciicaa,quan-  tum  viduicacis>noaautcmad  perfeuc-  rit  pori- 

jQ    ciunuis poftea macrimooium contraxc-  rantiamineadem;  vndieoipto>quod  terdete. 

Y^^^tiiBddusinlJin.infecmdonotab.CAeind.  fxmiaavidoa  efte&a  cft,purihcau  cll  ft.uor^ 

^cm^,  vid.tol.,Tarifua  conf.^z.cot. 9.  AdditA-,  conditio  appofita  per  tdUtorcm,& lic  difponcte 

fividu»-.  ratione,  quia  faciselt,  quod  conditio  dilpofitio  debet  cx  voiunute  ciufdem 

eflic  ucur,  cxtitcrit,  etfi  ad  complemcntum  noa.»  fuum  abfolute  habere  e&£lumj  haec  efficianir 

eidcmde'  perfeueraueric,crg6  cciafflfiperftatu-  tamcn  non obllant  noflrae refponfioai >  vidua,& 

"  tumdeiatumfuericluerumdocisnuri-  cuius  cooditio  rcfjpicic  decertniaaci  ^we. 

nciSdi!a~     ^  vxor finc iiberispMCdeoeaerit>idem  cempus  mortis ,  fi  fciUcec  praedecdicric 

(icet  po!  iucrum  nonacquiret,ficontigeric  vxo-  fineliberis,quaconditioneproiilotem- 

fteatran>  rem  iiberos  haouilie  >  quancumuis  ifti  pore  purihcata  iinmediat^  in  fauorcm 

fiehe  «d  non  durauerit.  Quod  laniinliacfiiAi  marinlabincracdifpofitio(Ucuti>qiiia 

fcw^^fai^  feriedccideodum^.  timcn  conditio  in  rauorcm  mariii  non 

^***'         Refpondeo  poriora  effe  iura  inariti  iutelligcretur  purilicaid,fi  pro  tcraporc 

1 1     contendentisad  lucrum  dotis>quiprop-  mortis  adefTcnt  filij ,  iicet  poHca  paulo  - 

Pociora..*  tercaa  lalilucrodocisexcludit hacredcs  potlijdemfiiii  decedcrent>quiacunc in 

^n  imn  ciufdem  vxoris .  Rationes  procodeoLa  praciudicium  mariti  eflec  purificata^ 

^^'^'     addudaB  iioc  facis  condudeacir  cuin-  condicio  cxitientias  fiiiorum  pro  illo' 

hxndes  cunt,quibus  hanc  vnam  addc,quia  finis  tempore  mortis  >  &  ad  exciufionem  ma- 

y»otis,    iUtucncium  deferendi  iucrum  dotis  riti  fuiHcit  >  quod  conditio  cxifleatis 

iBarinbfi  vxor  deccficnt  fine  liberis  >  &  oonuMkA  foerit  in  voo  inftanti  purifi- 

nonde^rcndi,fi  cxccnt  liberi,cfi  potiflt-  cata  perea,  quaecommendant  Baldiu, 

mum  fauor  ciuidcm  nunti >  vbi  non^  & Cucui  tnl.cim  vx9tiC.  qiiaado ditt  Itf, 

cedac  in  pr^iudiclafflconodem  libero-  fol, 
rum,fi exi rta nt,  nam  incafu  cxiflcntiae 
corundcm  ipfos  pr<cferc  marito,  fed  ii<ec 

ratio  finalis  in  fauorem  mariti  aequ6  ; 
xnilitat  fiu^  fucrinc  libcri  ,&anccobi-  ^B|£3pF  t 

tum  matris  pracdccelierint  >  fiuc  non.»  ' 
exdterint ,  crg6  toteUigi  dcbec  eadcm_, 
difpofitio.  Confirmaiur  ex  praediais, 
.  4"'^  fiatutum  refpidt  tempus  mortis 
matris,tn  quo  caTa  Iblum  difponit  de^ 
t^mpus  ''^  rauorem  mariti ,  ncc  rcfpicic 

inortu  Mgg^entig  caie  tcropus,crg6  fipro  tali 
vMKii.  Hpinclim  ooa  caiftaattftaiuiruttifc* 
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f  LIII. 

Aa»fi  fiamtum  dirponac ,  quod,fi  vxor 
iKMi  lulmcrit  liberosyiiuurinnlacre- 
tur  dotcro  ,eandcm  lucretur,fi 
vxor  iubueric  Itberos»  (ed 
aaK  jp£uii  pnnleoef- 
ftrint. 

5  vuMu  H  1  ru, 

Sef^tu  fropriMt  difipufithnis .  i. 

Tde  Iturnm  tm  aiem  tMfrMiMtimu 

filiorHm.  5. 
Habuiffe  filtHs,  &  non  babere  tempore^m 

lationis  paria  funt .  4. 
Conditio  fimenda  e/l  mtn  quomadocmifK  9 

fed  fro  tempore  mortis  vxoris .  J. 
Jr«  Mdner/meiindemmaritmm.  6. 
tta  conditio  non  rejpicit  tmfm  detemi- 

natnm.  7, 

SiAfiitHtiofaaafi$lhtwmtlMAmrifjs4^9 

ft  filios  habucrh  ,  tjuimHis  prsde^ortlt 

ad  ca^Hm  ftA^itHttoms .  8. 
wttftnr»  fiie  fittiieiitimie  maritm  bierstMt 

dotem .  p. 
CeSat  finis  excUAimtmariti.  10. 
mitmidith,fi  J0wr  mm  hdmerh,wiiiim' 

gendaejl  cim  iUaparticuUdece^nt »11, 
SoUumtMrratieaes^ftfit*.  ix. 

DIsQynmo  LUI.  Suppono,  quod 
ftacuaiffl  difpoiiat  delucro  docis 
ia  fituoreni  niariti  noo  faS  iUistenninis. 

Si  vxor  prmlecefferit  fine  liberis  in  matri- 
mmiio,  Kd  fubalijs  videliccc,/i  vxormn 
b^ieritfiUos.  fix  illo  matrinionio  vtOT 
llilbuic  filios >  &  filias ,  qui  t.imcn  ona< 
ncs  ad  cius  obicum  prxdccellcrunt 
deinde  morcua  eft  cadcm  vxor .  Hic 
invnediaci  fuborta  eft  difficultas ,  an^ 
evcacriccarus,  inquo  maritus  lucrari 
poffic  docem ,  an  vero  ractone  prascxi- 
Aeacis  filioruin,  licec  decefferinc  an» 
obitum  matriiiiaceUigacur  abillo  iaoco 
cjtclufus . 

Vidctur  prima  fronte  dioendani» 
quodadhnc  maritus  fitin  cafu  lucrldi 
docem  acceoco  fioe  ftacuentium  defe- 
rendi  iucniai  ndHv»  tWcunque  talis 
delaiio  non  cedcrcc  in  prsciudicium., 
filiorum»  io  qugif^fljlj^  coacurfu  cum 
maricoiai  mtinictpneipros  etdemprs- 
fcrt,fcd,quoticrcunqucfilii  fatis  ccflc- 
rint  anceooicuffl  Matris,aulium  praeiu- 
dicium  poccft  in  ciTdcm  coafiderari, 
crgo  (latuentescidctn  prxfunieilAAiat 
vcUe  iiicrum  docis  coafcrre  • 


Seciiiid69quia  habulflefilk»,  liUlok 

habcrc  tcraporc  delationis  quoad  cffc-  ^ 
iium  impediendi  candcm  dclacionem  HabiuH* 
'plriadi  eft ,  ac  fi  non  habuerit ,  qaii  iilior ,  te 
tempusdclationis,& fuccciUomsatccn-  non  hn- 
dcndumeft,iioa  cempus  prsced9os,in  ^'c>^<:(em 
quo  maritus  nullum  lu»  uboi  ^Mm^ 
enim  a  tcmporeobttusfiliorurapr«exi-  «^2^ 
Aentium  incipit  iushabere,  feda  tcav| 
ptMtniortis  vioris»crg^,fi  pto^lloiem- 
porenon  cxtcntfilij  ,qui  obfiftant  cius 
luccedioai  «immediacc  lucccderec,  oec 
ericcurandumdeiUorum  pr^cxiftoitia. 

Tertiu ,  quia  illa  condicio  ,fi  filiosim 
habuerit  non  eiifumendaquomodocun* 
que ,  fed  pro  tempore  mortis  eiufdem  5 
vxorisjCum  tcxtus  loquatur dc  lucro,  Qmdttio 
quod  non  niii  pro  illo  tcmporc  defer-  fumieiidi 
cur;  vndcctiam  in  hoc  calu  iiiaquaii-  cft»noiu 
tas  ,ft  filios  non  hjbuerit  imeUigitUMd  ic  - 
&SL  vcrbo  pi-xdecclicrit  comparatiuc  ad  fed^'pfo 
raaricum,adL-oquc  rcfcrcur  ad  icmpus  tcmMii 
illiusvcrbi  arg.l.in  detiilisf.fi extraaem  mocdi 
ff.  de  noxal.  l.fi  Tn:H!  ff".  dc  mil.  tcji.  vxoris. 

His  tamcn  nonobltantibus  Vaulus  de 
Cafiro  in  l.  exfaSo  $.  ft  quts  autem  ff.ad  Sen. 
Conf.Trcbd.  abfolutc  fcntit  maricura  in  " 
ea  hypothcli  pracexillcntiae  iiliorum_< , 
licec  prxdecefferinc  ad  obicum  Macris, 
non  lucrari  dotcm ,quia fufflcic  adex-  fSJjSL; 
clulioncin  martti  abillodocis  lucro  pr|- 
eKtftenciafiliorumylioetdeceflerintaate 
m.itrcm  ,ctim  illacOnditio  a  ftatutoa^ 
poliU;t/i  jilws  habmit^ooarcCpicUt  cem- 
pus  decerminatum ,  fed  quodcunquej  7 
tcinpus  dur.i[uc  mi[rimonio,adcoque  Hfa  cor\2 
lumctt,  quod  intra  iilud  cempus  adun-  d4ioaon 
pleacur .  Ad  hoc  explicandum  ident^ 
Tauliis  de  Ciflro  bc.cit.  dicic,quod,  fi 
hsrcdi  acellatore  fada  fucnt  lubilitu-  natum. 
tio,  ftfiUos  nonhabHerit, ccilct  fubltitutio 
fi  fiUos  habHerit^qm  camen  prxdeceflc- 
rinc,  eoquiafutKcicquod  conditiofue-  f? 
rit  adimplec.i  uro  aliquo  tcmporc  la^  Snbftitu- 
prxiudicium  fubltitutt;  fi  vero  £ifta_.  r  oiid», 
tacr:c ,  /;  drcei'}>n[  fmc  Hi:;<,  tunc,  quan-  "  (iliosr"* 
tumuis  lilios  habucrit,  qui  taracnpra;-  ^^^^aa 
decelferinc,  non  ceflec  fubftirucio/quia  ^'^  i^. 
condi  cio  pcr  tcftatorcm  appofita  cxigit ,  bucnt  , 
quod  hxres  pro  ccmpore  lua:  raortis  qiumuis 
nabueric  filios  ad  excludradum  fubfti-  pr^dece^. 
tutum,  quo<;,cum  tunc  non  habucrit,  lennc. 
fubintrac  fubilicucus,  cum  omnia  eue« 
ncrint,qux  rcquiruntur»  vt  locunt» 
habeat  lublfitutio  ;  arque  cum  eodem^ 
Taulodef^i^ro  fentiunt^/«w,  Ulbericns, 
&  lafmi  m  i.fi  mus  baredem  C.  dek^it,j&', 
fubflit. ,  Kolamus  i  yallc  dc  lucro  dotis  qu. 
5i.tww.  n.»ati}uejuxta  primura  fcn- 
fum  coniiWliNfaMliliicionis,/! M« 
hidmerit  inteUigunt  texcura    d.  l.ft  Qms 
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kttitl  in  ea  hy pochefl  cicitiire  conditio-  fiindamenco  afTeri ,  cum  ftatuentes  ad 

nem,  Itcct  non  duraucrit;  iuxta  ver6  aliud  non  rcrpcxcrint,nifi  ad  commo- 

fccunduni  rcnfum  incclligunc  textum-.  dumfiliorum^  A  cunc  cxciccrinc ,  vel  ad 

in  l.  ex  faSlo  $.  ft  ro^atus  f.  ad  sen.  Coif,  ixvxxeeia  iiiariti»fi  ilU  non  eititediK. 

Trehel.,\'h\  non  (ufficit  prxcxiftcncia-* 


f.  LIV. 

AOjfi  pro  eodein  ttmpore,  quq  fflattr 

dcccdat,  dcccdat  ctiam  filius, 
apcriacur  niarico  locus  ad 
lucramdotis. 


filiorumquomodocunqucad  excludeo- 
dum  rubfticueuffl^  (ed  reqniricur  ei^ 

ftcntia  corundem  pro  temporc  mortis 
hacrcdis ;  Quid  iam  in  hac  fadi  feri^ 
«oadttdendnm  ?Pateor  vehementir  roe 
mouerc  au(floritatem  pra:citatorumu 
DD.  quibus  magnum  io  iioc  dcferco* 
-  '   dum  videtnr.  Nihilombus. 
•  rmjinto     Re^P<^.ndeo  attcnta  ratioae ,  &  fint-» 
S*c  fb-  ^ACucntium  me  magis  propendere  in.i 
tuentiuni  ^^uot^  mariri  edtendentis  ad  lucrant 
jnaritus    dotis  .  Rationcs  pro  eodcm  adduftae    Titulus  expouiturin  fuis  terminis .  t. 
bcrotar  milii  magnani  vim  faciunt,  ncccll  pra:-    yttri^trationesdtAitandi  fidfeodemtitnloj,^ 
u        .  finnQmjuiQ^  auod  lfacuentes,qui  in_*    fSnr  mw  deeedeiret  fine liberis ,  fed  ennu 
huiufmodi  dilpoficione  volucruntcon-       libcris .  j. 

fulere  fauori mariti  in  ordinc  ad  quoC-    TrobabiiiHs eft  meritnmUurm  ietem .  4. 
cunque  praBcifo  filioru m  prsiudicio,ad    Jdem  cft  qnoad  finem  ^atnti  ikeedere  fine^ 
quodrc(pexerunC,dumdiieranc,/in0n      liberis,  ne deeeda* nnBis  fefi /e re^ie 
hahnerit  filios ,  quafi  volcntes ,  quod ,  fi       liberis .  5 . 

illos  habuerit  non  fubintrcc  difpontio  ccffuntc  prxiuditio  filiorum  fubintrne  fenee 
in  £iuorcn  ciufdcm  marici,  voluerioc       viariti .  6. 

poftcandcxidcntibusfiiiis  pro  temporc  Donatio  intcr  virum,&  vxorem  vtn^. 
ddacionis  bonorum  dotalium  cidem..  fimid  moricnte  tenet .  7. 
denegare  fauorem  exdudendo  a  Cali  Textusvalde  tucomodus  in\.C\^Sc{ior$. 
lucro.  Certc  adcquata  raciocjclufio-  incodcin ff.  dc rclig.,& fumpt.fun.S. 
£uiis  eiuf  nis  eiufdciu  mariti  alia  ctFc  nonpotcil  Infauorem  danatioms  mdubio  ille prjefumi' 
dem  flMu<  nifi pnBittdiciumfiUorum,quod eirdeoi-  tur  frHeee^ffe ,  f«l  e^wre feeeret  doh 
rid,  ■  inferrccur,  fi  dum  ip/i  cxiflunt,  lucrum 
dcferrecur,  non  ipfis,  icd  marico ,  crg6 
drdem  non  eiiftencibus  cum  nullum.. 
ipfis  inferatur  prxiudicium,  fubinCrare 
debec  fauor  marici»qui  eA  £nis  lla- 
ttteadum . 

Accedit,quod  illa  condltlofi  filiosnon 
habucrit  dcbeatconiungi  cum  illa  parti- 
cuia  dccelTeric ,  nam  in  illo  ftatuto  dil^ 

ponitur  dc  fucceflionc  ,quac  non  potcft 
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CdEic  fi 

nis  cxclii 


II 


n.itioncm .  9. 
yarijs  luribus  ijoc  tUuflratur  .  10. 
Sieat^nt  mntrem  prdiet^fie  filio  per  1 
dicttm  tempus  m.iritiisexcluditur  ,11. 
Jn  fufpoijitione ,  quodvxordicatur  decedere 
enm  fii^s ,  qmmodo  0^  pe0mrtrm^iUt' 
tcrc  liicrum ,  quod  non  agnouerunt  iiu 
Vatrcm  ,vt  m  hitrcdem.  12..  • 
Snrn      rationcs  fuadentes  fiUns  trw^kUt' 
tcre  illiid  lucrum  adTatremf^nnmut 
non  a^noucnnt .  17. 


Cdditio  edc,  nifiprotctnpore  decelTus  vxoris,6c 

fi  fiiios  ''cuncdebeocc&nderari  omnetcooditio-  Sn  hac  hypothef^  probabilins  nen  nemdrit. 
non  h»-  ncs,qu£rcquirunturadhocvcmarrtus  illudlucrumdotismnritmtMftamlnirtt 
hueric     rucccdac,lcu  acuuirac  lucrum  dotis,      filiornm.  14. 

quomo»  crgdilla  verba,fifiIiosnonhabtteric,&  JtrjjwMfenr  arpimentit  enntrnris  fhh 
^^•""^  vxordcccfTcntdcbcnt  fumijproutcon-       tcntix  .  15. 

nounc  idcmcempuS)  adcoqucpro  eo  Maritns  fpcctali  tituio  acqmit,&  ^m- 

tempore  Tior  non  <M)et  liabert  filios  , 

quo  deccdit ,  ad  hoc,  vcmaritlttpolGt 

acquircrc  lucrum.dotis. 
j.         Nec  admoduffl  ne  torquentea ,  q  uae 
jjj^'^  exTatilo  dcCaflro  affcruntur,cumilla_, 

ocs  op- P^^^dant  folummod6exfuppofitione,  _   ,^  

foAtc.   quod  ilia  conditio  ,/i  fifies nm babnerit  fincliberis,nuricuslucrecurdotemduf-  ^^^" 

iucric  appofiu  illimicacc  ad  quodcum-  dem  vxoris,  concigic  »  quod  pro  eodcni  P*"*"* ' 

queccmpusnuptiarum,quod  nosaccen-  (ert  ccmpore  vxor  lifflul  cum  filio,quem 

tofine  itacQcntium  non  admiccimus,  tunc  habcbat^deceirerit)  vcl  quia  co- 

cuffl  fupponamps  rcfcrri  folummodd  deminccodioyvcleodcmnaufiragio^vel  • 

ad  tempus,  quo  vxor  deccficric ,  quod  eodem  fulminc  oecnbuerint ,  vcl  quia 

oon  eft  luppuucudum  gratis ,  &  line^  maccr  praBgoans  dum  cnicebacur  pue- 

ILkk »  rum 


\6. 

Sn  dubio,  an  matcr ,  an  fllij  prxdccefferiftt 
prafnmnMnrfiltjpradeceffiffe,  17. 

DIsQvisiTio  LI  V.Scantc  ftatuto,quo 
cauccur,  quodf  fi  vxor  decefticrit 
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inim  lii  vieio  exifientem  emitcere»  vel  (. de  ha^ed.  a3.,  Lucas  de  Teim,h  I.  flM^ 

dum  puer  opera  obftctricum  cxtrahc-    ciprs  in  cafn^.C.  dcprincip.^ent.  inre-* 
xetur  an)bo  dciicrioc  viucre  .  Oru  hic  i2..,^utomncsquamuisloquan- 
fiaic  cootroucrna ,  an  fit  locus  narito   turnon  in  terminis,  aaitHu  fimul  vxor 
fuccedcndi  in  liicro  dot/s ,  an  ycr6    decedat  cum  hlio,  fca  vxor  fimul  cum 
lucrumiprumtraoicatadh^rcdcs  vxo-  mantOjiacuiusUuorcmjia^cftUla^ 
f»,  vel  fii  i  j  fimu  i  cum  illa  dccedencis  f    4irpofitio  ilatutaria ,  c%  nnooc  watn, 
Sub  hoc  ticulo  plurcs  vcnircpoffunt    «juam  adducunt  ad  diftum  fuum  con- 
difHcultatc&icuudi^niiUma^.Primacft   tirwaadum  tcncmur  idem  iuitincrc* 
2     anverininevxordicauirdemlerefijie  ^Hinimmb  ia  Ibrtionbus  ternioii  » 
Varix  ^''^^     ctTC(flum  ,vtmarituscx  vi  fla-   (^uandonmul  cummatrc  deeedicfilini 
f*ctones  ^^^^  Tucccdac in  docc .  Secunda ex  Aip-   in fauorcm  ciufdcm marici ,  $ 
dnb.cin-  ponttone ,  quod  naa  dicatQr  decedcrc      Rationcs  plurimas  pro  boe  reTponlb  Um  Ht 
tii  fiib  eo-  iinj  h\\r^,fcd  fimul  cum  liiijs ,  fcli  cum    adduco;prirao,  quia  cjuoad  cffc6tum_.  ^"aidef- 
^emcjcu.  Aiio^cuncincclligacurnuricustuccede*  intcn(umiicgc«&  ailacucncibusidem  ^ 
ft  ineadem dote,non  quidem  ex  vi  fta*  (bnat  vxorem  deoedcre  fine  liberis ,  ac  {^^,^ 
cutijfcd  camquam  hxrcs ciufdcm  filij,   dcccderc  nullis  poft  (c  reli^s  libcris ,  decedcre 
qui  ftmul  cuoi  Mitrc  dccei&c .  Tcrcia,   fcd ,  quando  vxor  firoul  moricur  cuoiu  Ane 
an  in  coocroucrlia  f  quod  licct  pro  co    libcro ,  dicitur  dccederc  nuUis  poft  fe^  ris,ac  mil 
dcm  tempore  moraliteroccubtierint  fi-    rclidlis  libcris ,  er^  qooad  intcntum  ''^,^|[* 
mulMatcrcumfiliOjprxcclTcrit  Phyfi-   ftatuti,  &  (latuenciumpcilndceft,acfi 
C^j  vcl  oon  pratccircrit  mors  macris  ad    dcccdatrine libcris&c. 
moRieinfiUj,  prxfumendum  fic ,  quod      SccuDd6>quia  principaleintentunu 
Matcr  priu';  pcricrit,&  immcdiatc  doi,    ftatucntiu  in  iHaaifpoficionefuit  fauor 
iucru  dotisdclatumtucricad  fiJiut ,  ciufdem  marici  vbicunqucnonintcrue- 
cui  propccrca  Aiccedat  Faier ,  qui  cfl   ncric  pr^iudicium  filiorum  ^uos  fem- 
maritus  Matris ,  an  vcro ,  quod  prius    pcr  praefcrrc  volunt  cidem  marito,  fed 
pcricncfilms,adcouciusdocislicra<li-    mhypoihefi  ,  quafiims  fimul  cum  ma-  ® 
catmn inMatre,quod  propceiea  deuol*  tre dcccdcrcc,  nuUumoonfiderari  poceH 
Vatur  ad  hicrcdes  ciufdem  Matris  ab    prxiudicium  filiorura,curaiUinon  fint  ^-^ 
inteftato,  &  quid  quoad  lioc  reatten-   iupcrllitcsad  matrcm,  crEbimmediat^  ni 
dum  lici  fi,  neccx^ircumftantijs  conftet  ex  diTpofltioQe  eittrdem  jlatuti  fubio-  tmfmi 
quifa.impriuspcrieritjaotunc  lucrura    cratfauorciufdem  marici;Nequcdicas,  okaijli.  • 
docts  fit  detcrendum  marico  camquam  quod  ii«c  racio  fauoris  marici  oon  fit 
hsBredi  filij ,  an  veri^  ad  haBredesmatrii  confideraoda ,  caeceroqui ,  6  filij  poft 
ab  inccltato  cxciufo  pcnitus  manto  .       raoricm  matris  ad  raodicum  tcmpus 
Inordine  adpnniam  diibguicacenu  rupcriUtesefscc,6(poftcaiUtimpcruxc« 
j     excicatamtocarariodubieandiderami'  fobtiitrarecfi^aormariti»{eiiilatutani 
Vxorno  ^^^^ '^^  vcibis  ciuUeiii  ilaiiici,  vbi  dici-    dirpoiuio  iu  ipfius  fauorem  ,  cumeius 
decede-   t^r  fi  vxor  deccj^ent  Jine  libcris  ;  noo  po-    (ucccUio  non  tnfcrrcc  prsiudicium  eif- 
ret  ^tiv^  teftaucem  in  rigore  dici,  quod  daccife*   dem  filijs  decedcncibus,  quod  umcn^ 
Jibens  ,  ric  finc  litJcris ,  qu«  fiinul  dccefllc  cum    noncft  dicendum,cum  ad  cxdufionem 
^^cu«  iibcrOiadcoquc  uon  poccft  in  hac  hypo-    ipfius  maritt  fu  fficiat,  quod  ad  mortem 
*****    thefieflelocusftatucoio  fauorcra  ma-    nucris  fuprauixcrint  quaocumuis  ad 
fiti .  fix  aducrfo  non  obftantibus  iUis    modiciifimum  tcmpus  perea , qtUB  laii 
verbis  videtur  lucrum  marito  dcfercn-   doccnt  B4dus,  &  Corneus  in  l.  cim  vxori 
4«m,  quandoquidem illa  vcrba/i  deeej-    C. quando dies  leg.  ced.  l.ftqms  bxredem  C. 
ferit  jine  liberis  videntur  idcra  fonarcj^c    de  injiit.t& fubfiit.,  &  ibi iinHs,^lberieu, 
decerterit  nullis  poft  fc  rclidis  liberis,    &  Bddus ,  idemBaldi<s in  l.prnibus  col.z. 
jua;  vtiquc  ai  ea  hypothcfi  vcriiicantur    i» i .oppof. ^,de  lmpub„&  al.fuhjiit.,Oddus 
W  £luorcra  nurici ,  cum  re  VCra  VXO(  Tkm^Ude^^Umivrhabet  frtt- 

nullos  poft  fc  rcUquerit  filios .  tre,  &  conf  1 1 1 loarmes  ^ndreas  in  addit. 

Refpondeo  prirao,  probabilius  effe_i    ad  fpecul.tit.dc  tejiament.i.in  prmis  ad  fin.,  . 
^     io  ea  etiam  hypothefl  tUbintrare  difpo-   •PohIus  Cafiretifis  m  t^fiijHttttMne  ff.  dt^  in^^ 
fg^h^i,  fitioncmftatutiinfauor6mariticxcIufis    vulg.,&  pup.;  Contra  enim  impugna-  oppofitR. 

haercdibusciufdcm  vxoris ,  Ita  in  coo-    bcris ,  quia  ilacucum  fub  condjciooe^ 
inirmim  fimilibus  terroinis  (entiunc  Bartolm  ni  <,  difpoocns  in  fiiwnHialicuiuSieourqne 
in  hoc  c.r  tfiii  duos  §. /j  wgritus  f.  d^  reb .  duh. ,  Glofa    folumodo  in  6}uorcm  illius  habec  vim  , 
fa  lucrw  in  /.  cnm  kicfiatus  §.  ft  amb»  tn  verbo  fimul    quoufquc  Qoacraria  condicio  non  fucric 
f.4edlm0lm.imerwnnih.&vxv.,H»^   purificaqTiiiilicfl^i ftupfo lempor^ad 
modeus  in  eonf.  p.col.i.,  BMhs  in  l. pro    quod  refcrtur ;  vnde ,  Ci  pro  tcmpore p 
imei^wii$  etl, verf.  fei  ff^t  di^itm   juQc^»i|Hiiitefl^ftdrfrrcnd[§  fucccOio^ 
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fendicio  exdufiua  eiurdcm  inuounir   doMin  fauoremmariti,  rcueiush«re? 
purificaujiamccffatdifpofitioinipfius    dumpcr  di<ftum  tcxtum  in  l.fipojfrffor , 
ntuorcm ,  &  fubintrac  uuor  alterius,    eciam  idcm  lucrum  rufiineri  dcbec  ixlm 
pro  quo  cedit  illa  conditio  cxduflua^    £iuorem  eiufdem  mariti,quaado fimnl 
prirai  purificata  ,  ficquc  non  amplius    cum  Matrc  dcccfscrunt  filij . 
coofideranduseii  fauor  illius  primu         Qjiint6  proba  tur  ijs  omuibus  iuribus, 
anmoonveriflcancurinptwentil^^^   &iacioaibusquibusDD.afserut,quQd      9  ' 
pothefi ,  in  qua  non  intcUigitur  purin-    in  fauorc  lucn,  feu  donationis,  vciufii  {mioiS 
cata  coodiuo  exciuiiua  nuriti  per  cxi-    ncaotuopraduaucur  morcuus  iUe,qui,  dooacio» 
tencian  flliorum  qoaocumuis  ad  mo-  fievflereCjCcfsare  &cereclucrum,AEdo>  ojsindB» 
dicumcempuspofiobitum  matris,cum    nationcm;  fic  in  fpecicdoccc  ClofaindJ.  jpc«" 
fimul  prteuippooaacur  cum  iiU  dccc-   f$  fo^or  in  verbAefelferit^uod  fi  f ueric  ■ 
derejiade6q;&c.  padioincermaricam«&vxorem,vcma-  Jjfeemac' 

Tcrti6,  deducicur  ex  textu  in  /.  chmj    ntus  dimidiumdocis  lucrarccur,  fi  ipfa  cefEu 
^     hkfiatiui^fianiboff.dedonatjntervir.t    vxordeccfsericinmacrimonio,&dubiu  refiusmc 
.  O^tfW., vbiicumdlctfcrmodcdooa-    fucrit,anvxorpriordcccfscrit,anpoft,  donitio* 
cionibutabvaQaiemfiAiftyfcilicet  in-    &dicic praefumt  vxorem prsmortuam,  nem« 
mm  ,  Sc  cervirum, &  vxorem, quxnon ccnent,    & hoc,vtfaluecurincommodummariti 
ymt^ai^  fi  ille ,  cui  dooatum eft,  prasdecelieric    lucrum  dotis,  quam  glofam  mirabilcm 
vcroq;  fi>  donatori ,  didvm  tit , qiiod  *  fi  ambo    (ikit>/llberic$udeRofatis. Hancquecom- 
'ji*®-fimul  dccefferint,  ccneanc  huiufmodi    tner\da.u'n  Homodeusin  conf.p.col.i.  Sic 
dooaciones,  quia  non  vidccur  priusdo-    doccc  fecundo  Qremeifis  in  fmgd.  51. , 
naiarius  decdfiire ,  cum  fimul  ccun  «li»>  quod,  fi  ftacnco  caucum fic,  quod  mor> 
nantedecefferit,crg6  ctiam  in  cafu,quo    tua  vxorc  in  matriraonio  maritus  lucre- 
ilatutum  difponic,quodmaricuslucrc-    turaUquamparccdotis,&  ambofimul 
turdocem,  fi  vxor  praBdecefferic  eidem   moriancnr  vel  ex  naufragio,  vdezmi* 
marico  finc  libcris ,  &  iilieri  limul  cum    na  domus ,  vel  fimili  faco,  adeout  noaji 
xpia  vxorc,&  non  ancea  dcccfferinc,   coniiec,quifnam prius occubueric,Cuac 
laciMericdifpoficionifiacuciin  fauorem  in&ooremcalislucnpraefunucurmor- 
ciufdcm  nurici ,  cum  fimulcum  Matrc    cua  prius  vxor ,  &  fic  fubintrat  difpofi- 
filij  dcceffcrint i  iiocquc  cciam  ftacuic ,   tio itacuci in  fauorcm raarici,& eius  hae- 
MCll4*i^^»^*''»hkaatittmveth.fmA   zcdum .  Sic cerciodocec Imat itvemut  ^ 
iecefferint  ;  textus  etenira  in  illa  hypo-    inl.7*rincipcscaf.^,C.d(princip.agen.iru  *9 
thcfideceffusiimulunei  vcriufaue ref-    rfi«u^ir.ix.,quod,fiagacurdedoc&.»  ^w"^ii°^ 
picic  qualicatem ,  quae  fiidc  fubiUlera>  reftitucnda ,«  duhium  fic ,  an  maricus  ^.^^^ 
donationcm ,  quod etiama paritace  ra-   prius  occubueric,  an  vxor,prscfumacur  Ljr^* 
tionis  videcur  feacicodum  ia  QrcLiae.1»  in  aau&ag^  pncmortua  vxor  »  fi  vcc6  * 
addifpoficioiiemflacuci.  agacur  de  donacioae  priua  inteUiga- 

Quarco,  vidcturetiara  rcfponfio  con-    tur  raortuu*  donacor.  Ex  quibusom- 
«      cludencer  dcduci  cx  tcxcu  in  Ift  fofkjior   aibus£a&  dloallinie,quod  iuraA  Do- 
T«m  a      ^  ^^^''*^''!^^^^'''S^'^f'^^^'^-  Aomin tali dubio  flenc in fauore lucri, 
lCiPoQef'  &fi^^pf-f"'*  >  ^'^'j       codcm  momenco    &  donacionis , crgo  in  fauorem  ciufdcm 
jfsrS^itu  cempori»  vxor,  &  vir  deceflieriac  Ubea   lucridebemuscciam  praefumere ,  quod 
eoiem  f.  i^ti»lMreiemviripropoiiiaHeiotis,dmt'   praefumanc  ,  quaocunuii  iloilil  cunL« 
de  rclig.,  dam  efie  aUionem  funenxriam  quoniam  ad    Matrcm  filii  dOQcfliacint  «  quod  pciltt 
&^pt.  /py-jrt»  nonuncdotit  feraenit .  Vbi  vidcs  »  ipfi  decdlcriac . 
S^ai^  quoddosperucnitadlueredemniariti»  Exquibaspotertideducere,quod,fi 
mpjp,    quando  fimul  nuritus,  &  vxoroccu-  confiet,quod,quamuisprocodcmcem- 
ad  rein.^  buere,crg6eciam  fiance  fiacuco,quod,   pore  moraliter  fumpco  fimul  perierint 
fradiMue.  fivxordccefierl^1inefiliis,lucrumdocix  inater,&fiiij,coaftcctamenPiiyfic^ma- 
cedacnaciHi^filijoxiAetesfimulcum   crem  praKiecd&fle,cuncfeqnaturexdu- 
Macreoccubucrinc,neccon(lcc,quinam   fio  Pacris  a  talidocislucro,  quod  vide-  Z^^^ 
prior  ex  iliix  facis  cefseric ,  I  ucrum  eric   tur  colligi  ex  cextu  tn  d.Lcnm  hie  fiatns  predJSC 
deferendum  nurito^  non  iiliis  ,  feil  hm-   ifi  mnbaff,  ieiaiutjittefrrietm^  tuwr.,  Me  per 
redibuseorumiicaenimfehabencinor^   &inhocvcrificanturca,qua2fupra  di-  modicum 
dinead  exdudendum,  vel  non  exclu-    cebamus,  quod  iutTiciac,  quod  in  mo-  tcmpus 
dendum  maricum  a  uli  lucro  exifiecia  »  menco  fucric  in  fuperexifiencia  filiorum  ^''^ 
vcl  decefsus  filiorum  in  ordine  ad  obi-    purificaca  condicio  cxclufiua  Patrisper  " 
tum  Matris ,  ac  exifientia  »  &  dccefsu^   ccxtum  in  l.fi  qnis  baredem  C.  de  ii^it., 
lCatris  comparajciuisad  obiruin  mariti »  & fiAfiit.,  &  dooent  BMm,  &  Cam,  i»  L 

ergo  ,  fi  quando  maritus  fimul  cumij  cum  vxori  £.  quando  dieslcg.  ced.  ,Cinusin 
yxoce dcccdic> fuiUoaur do»  » iiuLi  ucria  autk,^d^fi  f$is  afinXJefe(iidifsniift.9 
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inhacauccnn  hypothdl  pro  illo  modico   quod  a  Matrcdcbctur  filljs,  quantumi 
tcmporc ,  pro  quo  fiii j  fupcrrtitcs  fucriit   uis  non  fueric  agnitum  ab  cifdcra  fili/s,     I J 
adMatrcm,intclligiturillaconditiocx-   adcorumhaercdcm tranrmiititur .Tcr-  hira,  & 
clufma  mariti  adimplcca  .  ti6,quia,rialiquoiurecauiumfit,quod  r.uiones 

In  ordincad  fccundam  difficultatcm   ca ,  q^ux  lucrantur  coniugcs  contUntc  jn'lu«tes 
excitatara  Cin  qua  fuppofitis  moxprx-   raatriraonio,intcr  ipfostcquisportioni- 
12     miifis  ,  vix  potell  effc  ratio  dubitandi  ^    bus  diuidantur,  &  vxor  praidcccllcrit  ^-^^fff^^^ 
In  fuppo*  cum  prxfumatur  filios  prsdeceilillcad    marito  non  acccptata  medictatc  lucro-  (er^  .-id 
^tion^-» ,  Matrcm  ad  cffcftum,  vt  maritus  acqui-    crum  ad  fc  pcrtincntc  candcm  trafmit-  P;urem  , 
qiiod      rat  lucrum  dotig)  proccdcndo  iuxta_,    tatad  h^rcdesfuos  Afot^rrrjMj /n)rprr.rH&.  qu.-tmuis 
vxor  di-  fuppofitioncm ,  quod  vxor  non  dicatur    dc  donat.intervir,y  &  vxor.^.  6j,.  col.  ii.  no  agno- 
ceder»-  "  prxdcccdcrc  finc  filijs,  Itd  fimul  cum^    vcrf.  &  ifla  confnetudo,  crgoetiaminor-  ucnnt. 
>cumfiiris,  illisi  visdubitandi  inco  confiflit,  quod   dmcad  lucrumdocis  filijiliud  trafmit- 
Duomo- '  lucrum,  fcu  hxrcditas  nonagnita  non    tercpoteruntad  ha:rcdesfuos,quamuis 
do  filij    vidctur  poHc  tranrmittiadhxrcdcspcr   iHudnonagnoucrinc.  Quidergodcci- 
poffinr     tcxtum  in  l.cmancipata  C.^Htadmit.f  &    dcndumf  •  . 

mfmif-  in  l.^.^.hocigitfrrff.debon.poffrf.tquod  Rcfpondco  fccundo,  probabilius  cflc 
tere  lu-  ctiam habctu r /n/.i .§. /w  no«/^wo  rfe  inhachypothcfi,quod  Patcrnon  acqui- 
quroTnon  vbi  ftatutuni  caucat,quod   rat  lUud  lucrura  dotis  tanquam  h«res 

agnoue-  ^'^"^  fucc.dat  in  dole  materna,fi  hlius   filiof  um  dcccdcntiufiinul  cum  Matre  .  „  Jf/.. . 
nmr  i/i_.  moriatur,antcqua  adiucrit ,  vcl  .ngno-  ConicntminKolandusaf^alledelHcrodotis^^'^'^"^^ 
P'itrcm  ,  uerit,non  cr.iafinittatad  hsrcdcm  w4n-   q.i^-j.nu.  i^.f^ngeLusinconf.^i.jUle-  ^"chb^ 
gelus in conf.8 1 .,  Salicetus  in  1. 1.  ini. ,  &    xandcr tn couf, l  jo. in fin.,  lafon  in l.  fi  arro  pothcli 
j.col.C.de  adult. yvh\  ait,quod  portio,ad   gator  col.  S.ff.  de  adopt.  Rationcs ,  qux  m-intuj 
quam  filius  mafculus  adinittitur  cx   proprima  partc,  feii  pro  ratione  dubi-  non  ac- 
rorma  ftatuti  cxcludendo  fjeminara,  fi   tandi  fuerunt  addudtxhocconcludcn-  qnTiti  vt 
Tion  fueritagnitanontranfmittaturad    tcr  euincuat  ,  &  ratio  fundamcntalis  {'^'^"  "* 
hxrcdcs .  Cum  igitur  in  hacfuppofi-   horura  omnium  ca  cft  ,  quiaca,qux  '^'^'^i 
tionc  filius  deccdat  fimul  cumMatre-»   dcfcruntur  titulohxrcditario,non  traf- 
(  dato  etiam  ,  quod  non  prxfumatur   mittuntur  ad  hxrcdcs ,  nifi  fuerint  co^ 
priusmori ,  quara  illa)  vtjqucnonpo-    gnita,prout  habctur/n/.i.§.m»o*ii/^»ia 
tcft  prxfurai  adiuilTc  illam  dotem ,  vel    C.dc  caduc.  tol.  l.emancipata  C.tjui  admit., 
flgnouiQe ,  adcoquc ,  ncc  poffc  tranf-   &  in  /.  5.    hoc  igiturff. de bon.pof, &  ita 
mittcre .  explicant  huiufmodi  tcxtus  RoUndus  i 

His tamcnminimiobftantibus,qui-  ymede lucrodotisq.t^-j.nu.  iy,Moderims 
tumuis  vxornon  vidcaturprxdcccdcrc  in  repet.  d.  ridi.  de  donationibus  intcr  vir., 
ad  maritum  finc  filijs  adhuc  tamcn  in  &  vxorem  d.  J.  62..  col.  fin.y  Mexandcr  in 
ea  hypothtfi  Patrcm,  fcu  maritum  pof-  conf.  1 50.  /«  fin. ,  fcd  huiufraodi  bona«# 
fct  fuccederc  in  illo  lucro  dotis  tanqua  materna  dcbcntur  filijs  firaul  cum  alijs 
hXiCdcm  liliorum  dcccdcntium  fimul  titulo  hxrcditario  ,  quandoquidcm  ia 
cum  M.itie,doccnt  plurimi,qui  refpon-  illis  ficuti  in  c^tcris  bonisiurcfiliationis 
dcntcs  jd  ca,  qux  modo  pro  rationc  habcntfucccdcrc,ergo,nififuerintagni- 
dubiundi  aiicrcbantur,dicunt  cofdcm  ta,  nonpotertintadhxrcdcs  fuos  traoT- 
jilios  deccdentes  fimul  cum  Matre^    mittcrc  . 

tranfiniticrc  illud  lucrum  dotis  ad  Pa-       Ex  ijs,  qux  mox  didta  funt  facil^  crit  15 
trciii,  qui  cft  raaritus  matris  dcfunftx    refponderc  ad  contraria  i  dic  ctcnim  ,  Refpon-' 
tanquaai  adhxrcdcra,quantumuisil-    quod ca, qux  acquiruntur  iurc  quoda  dctur  .ir- 
ludlucrumnonagnoucrint,quod  plu-   fcparato  ab  adttionc  hxrediiatis  ,  fcu  gumentis 
ribus  rationibus  conantur  cumccrc  ,&    funt  aliquodabftradluro,  &  fcparatura  tontr.an? 
primo  ex  l.ft  arrogator  inprincip.  ff.de    abcadchfrcditatcnon  rcquirant  agni-  f"^*"^?^ 
adopt.yyhl  dicitur,  quod  hliusarroga-    tioncm,  vt  tranfmittanturadhxrcdes, 
tustranfmittatad  hxrcdcs  fuosportio-    quarauisnon  agnicapcrtextum  inl.pro 
ncra  bonoruraarrogjntis  fibi  debitam,  hxrede^.Tapiniamsff.deacquir.hxred.cx 
quanturauis  illam  non  agnoucrit  ex    ver6,  qux  acquiruntur  citulo  hxredi- 


conftitutioncDiui  Pij .  Secund6,quia  tarioexigatcalcraagnicioncm,  vttranf- 

lcgitiraa  dcbiu  filijs ,  vcl  fupplcmentu  mittantur  pcr  iura  allegata  in  racionc 

eiufdcm  ,  quamuisdfbcatpctiin  vita_.  dubitandi,& inrcfponfione  .  Hincrcf- 

ciufdcm  filijffi  tamc  nonpctatur,traaf<  pondcndo  in  particulari  ad  fingula  fu- 

jnittitur  ad  hxrcdcs  ciuidc  filij  perea  ,  pra  obicda  diccaproccdcre,quiadefi:- 

quxdocct  Salicetusin  l.cumftmus  C.  de^  runtur  ticulofcparato  ab  hxrcditate^, 

ittoffic.teftam.yRipainl.ft  vnquamq.^i..(^,  non  iurc  hxrcditario  . 
icrrvQC  j^ondr.jcrgoeciam  lucrura  dous,      Veriun  camcn  eft,quod  in  prxccdcnti 
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print  ftTpoiifione  dsoebanMM»  maritnf  cognofeei»  imnioderanttain  ,  &  qQOd 

j5     illud  lucrum  acquirat  immcdiat^  ab   raarinttfuccedcretex  vi  (iuuti  in  lucro 
];f^-tg,  vxorcpraBdccedeuccy&tituloquidem    tottus  ilUusdodscxceaiux,  contcade- 
fpecUii   fepacaco  »  htie  bantditario ,  adeoque »    bat  icflitui  in  integrum ,  vt  poftea  do- 
tituloac- fi  poftea  ipfc  dcccdcrct,  quancumuis    ccm congruam dctermijiaret.Qu^iTcum 
qaititf  &  illud  non  ognouiffet,  traarmicteret  ad    hic  fuit ,  an  potuerit  licitc  ,  &  lulic  ca- 
fwooun .  fuos  haBTcdes,  prout  uotauit  h^oHiud.l.    lcm  rcftitutioncm  in  integrum  pctcro 
0  arrogator  jf.  de  adopt. ,  Mexander  c<mf.    aduerfus  maritum  ? 
1 50.  colfin.  vol.  1 .  adduOa  ratione,  tum       Minot  ibus  concedi  reftitutioncm  in 
quia  illud  lucrum ,  quod  conTcquitur    intcgrum  ,  <!  fbrti  ex  coatra£^u  minus  ^ 
naria»  vicaneflacutj  dicitur  patrimo-   prudenter  inito  damninn  aliquod  padi  Mjuon*^ 
nitim  virijjwn  autem  hacrcditas  mulic-    tucrintcxprcrsicolligicur  pcr  tcxtum/i»  con. 
irisitum  quia  illud,  quod  defertur  ma-    l.  j.,c^  %.c4e  iHinteg.reflit.,Ced,aia  hsK  cediiur 
rno  vinuce  ftatud ,  maximi  fi  fit  cum^  canoedatar  fyueSam  minori ,  qiw  do-  reftitucio 
aliquo  onere  refpeiftu  marici ,  vt  eft  in-»    tem  immodcratam  conftituit  cxtantc-*  "»  "««7 
prsereatihypothcfi,/ccundumquamhic    ftatuto,  de  quo  fupra,non  ica  conucnit  f^J^^cx,'" 
«eneturfuftjacreoncra  matrimonij,  vi-    inttromnes  ,  nam  aliqui  negant ,  co  busminus 
detur  quodamodo  debcri  rationc  quafi    cjuod  calis  reftitutio  ccdcrct  contra  fta-  prudcter 
contra&us;  in  ijs  autem,  que  dcbcntur    tucum»  aduerfus  quod  non  couccdicur  uucis. 
iineamGraausfittniifmilfioadlMre-   ^ttmmfhiebm^i.lMbttjf.de  td- 
dcs  ctiam  fineagnitione  per  tcxtufTU.    w^nifl.tut.  Nihilominus . 
n  l.  cum  Tater    matrem  ff.de  legat.  x.         Kefpondeo  iufte  poile  miaorem,qu« 
In  ocdine  ad  eerdafli  diffictUtatecnu  oonftituic  illam  doeem  immoderatam  » 
jj     fuppofitis  prcdidis  vix  aliquidrcmanct    pctcre  rcftitutioncm  in  integrum  .  Ko-      *  , 
la  dubio,  addcndum i  Dk  cceaim  in  cali  dubio>    manus  m  conf.  5 1 4. col.fin.,  ^on.xadimu  in  J"' 
an  ma—  an  praddDeflerit priut  mater ,  an  filins   conf.  j^.col. pemUt. ,  BaUm mi.t.€tl.t. 
eer ,  aiL^  prxfumendum  cifc ,  quod  prjedcccffe-    C.ft  aduerfus  dot.,  Rolandns  a  f^atle  de  lucro 

prius  fto(       ^  fic,  quod  cx  vi  iucuti  iUud    ittis  qj^d.pertotnm.  Ratio  ex  eo  dcdu-  modera. 
^^ceae-  iiicrnmdeferaturniariloperindi,acfi   dtur  ,  quia  rcgulariicrconcoditttrre-  tam  po. 
Smu^*"  ^^^^ decclferit  fine  filijs ,  RecoIe,quac    ftitutio  m  integrum  aducrfus  mala  ge-  P^- 
fiiij  didla  iunt  lub  piima rcljpoo(ioac  iaiioc   fia  pociiiimum  tn  ordiae admiaorcs*&  tkme  ^'^' 
vredecef.  paragrapho.  maximefeminas,qncfiicil^tnfttiscon-  ^„ 

Craftibus  decipiuncur ,  &  quidcm  rcf-  mgma, ' 
*|HMMMWM>«iMiw----Mi^iM«   pcftu  obligauoaumcxcoatra^uvciuti 
'  mutui»  folutioius,  nouationis  fideiulTo» 

$•  LV«  rilin»cuiurcunque  ftipulationis,  dona- 

tioaii  >  &  fimilium  pcr  ea,  quae  docent 
An  faemina  miimr,  ftante  ftatuto,quod   Oidmht  trdk.  de  rcflitut.  in  integ.  part.  i . 
niaritus  pcr  mortem  vxoris  finc  li bc-     pcr  totum,  Tufcbus  lit. «.  concl.  zjS.  cum^ 
ris  1  ucrctur  dotcm  ,  fi  confticucrit      pUirib.fetf.,  Tauhu  CbriflinAecif.Belg.  1 1  p. 
dotem  immoderatam  ,  podit        cum  mdtis  fcqq.  vol.%.,  ergo  non  cft,  cur 
I  pctere  reftitutioaailM  nonfitetiamconcedendaaduerrusdo-  f^^Q^ 

I  ia  isMffnua  •  tcm  immoderatam  ab  cadein  £aBmina_.  ft.it,qucM| 

41^  minori  conftitucam  marito  in  pcrfona  dos' fic 

SVUMAKtFMt.  eiufiiem  mariti ;  non  enim  a  tali  onerc  ciuCi  pri. 

dos  illa  eximitur  ex  eo,quod  caufa  do-  uikvpata. 
Senfus  difquifitionis  expi^itus  .1.  tis  lic  maxim^  priuilegiata  ,  &  fauora- 

Mbmribus  conceditur  reftitmio  in  inttgnm   bilis;nampriuilegia,&  £iuores  dotium 
qHoad  contTjElus  minusprudfter  initos.z.    potiinmum  indu£ta  funt  in  fauorem  fs- 
Vxor  mtuor ,  qux  conflitutt  dotem  immode-   miiurum ,  nc  concra  bonum  publicum 
fmm»,debet  in  integrum  reflitid .  dc  fiicili  rcmaneant  indoutf  ,quod  au- 

r'        yjtorfetentreflituttonemininteffrumHOiLt    tcm  in  fauorcm  vnius  indudlumcft, 
venii  coatra  Batutim  ,  fei  contra  fnh   nonpotcft  in  aus  odium  rctorqucri  pcc 
)  pr/4M  wmntiimm .  4.  vulnttffima  iura . 

Ncque  obftant  ea  ,  quas  ex  aduerfo 
I     'r\l<^isiTio  LV.  Statuto  iuxta  pne-'  aflkrcbaaturjnempinonooaccdieciam 
£^       JL/ diaa€auetur,quod,fivsiriine  rerpeftttminorumicfticuciooem  tn  in> 

tnr  «fils  ^■^^''^^ '^*^^^'^''*^* "^^^''"^ ^"'^''""^^^^^  ttgrumaduerfuslegcs,&  ftatuca  pcr 
fibi  coofticutam  in  matrimomo,fcu  pro   textum  in  d.  l.  fim bm-ede  $.  Lium  ff.  de 

!»•  natrimonio.  Aeminayquseeftminor  edmmftua  ',  cnm  amem  Ittcmm  dotii 
in  contraiflu  nuptiali  couftituic  dotcra  in  hac  hypothcfi  cx  llatuto  dcfcratur 
iiiinK)dcratam>  <S£  cjtfcfljuam  ;  poftca.4  laariio,  prouc  dos  ju  cciobratiojjc  coiir 

ttafttt» 
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"Vxor  pe- 
eenjrefti- 
tutionea) 
in  inte* 
'grum  ng 
venit  Lxin 
tr.x  ft.itii- 
tum ,  fed 
concrx-. 
propria 
CQnnea. 
(iQncin« 


Cra(flus  mdtrimonialis  ,  vel  poflea  eft 
conftituta,  non  videtar  pofle  Wc  refti> 
tutio  intcnuri  adefTcftum,  vtidcmlu- 
crug^^duninuatur  inperrona  eiuldenui 
indmt ,  quia  hsc  reftitntio  elTec  contra 
dirpofitioncm  ftatuti ;  Non ,  inquam, 
obflantiquiaiiemina  in  ea  hypothcfl 
petens  refututionem  m  ineegram  non.. 
vcuTct  concra  iKic  itum  ,  fcd  contr.x^, 
conuencionem « ouam  ipu  babuit  cum 
manto  in  tlla  oSftitatrone  docis  immO' 
dcrats  ,  vt  benc  notat  RohndHs  k  yalle 
dclucrodotis  (/.f  .4<5.,  &  cum  co  ratnpjtws 
intrad.  iotisptrt.  5.  1 1. ,  BaUus  in  qq. 
fl.tt.  in  vnf.  dos  q.  ^ qui  omnes  ad  fum- 
mumrubduntt  quod  non  nifl  per  indi- 
re£bum  veniretconcra  lUti'tum,quatc- 
nus  veniens  contra  oonuentionem  pro» 
priam  initam  cum  marito  vcnirct  coH' 
tra  cfrcclumciufdcmftatuci  inca  partc, 
qua  dos  liU  immoderata  exccdcrct  etfe 
congruum  (lotis  diminucndo  illum  ex- 
ccllum  luci  i  in  pcribiu  ciuidemmariti. 
Hoc  totum  excmplificat  BaUus  i»  d.  l.t, 
£.ft  aduerfHs  dot.  in  cafu  ,  quo  Oatutum 
difponcrct ,  quod  ioter  coniunditos  iiat 
compromiffum ,  &  minor  etiam  cum 
au6toritatc  tutoris ,  vcl  Curatoris  cora- 
promiilcrit ,  &  dcindc  pcr  arbitrum^ 
aducrTus  mtuorem  luerit  mali  iudica- 
tum  ;  in  hoc  cafu  aflcrit ,  quod  minor 
petcns  roflitutionem  in  incegrum  non.. 
veniret  direde  contra  llatutum  »  vel 
compromiilum  ,  fcd  aducrfus  cffc£lum 
ilatutiA  iic  contra  fcntentiam  fccutam 
«X  compromiflb » quod  vtique  admicti*' 
tur .  Hoc  idem  pariformitcr  poccfl  con- 
cedi  in  prscfcnti  caiu^in  quominor  non 
vaiiret  contra  ftatutum  ,  fed  oontra  e£> 
fcctani  flatuci,  &  contrapropriam  con* 
vcntionem  &c. 


5.  LVI. 

An,fi  ftatuto  caucatur,  quod ,  fi  vxor 
deoeflcric  fine  liberis,  vel  non  habue- 
rit  liberos ,  maritus  lucrctur  do* 
tem^andem  liic  luciccur»  fi  ilU 
piotempore  mort>^  vnicain 
tantum  niuou, 
Jiabttcnt. 

faSfitmeypofttttr»  .  i. 

JiKrd  pro  mnartto  contcndente  ad  lucrum .  x, 

ftr6«  fUmHfwKit  emefta    immn  pto- 
rali.  $. 

iii^titaum  inftatutis  mn  trabitf^mim .  4. 
'HmtfWimrUaalitcro  in  fauori  mariti.^, 

Mmimmiminpffopufaumut,  6» 


Dlsqyismo  LVI.  Scatutum  in  ha:e 
vcrba  difponit .  SivxormHbabne' 

rit  filios  ,  vel  deceOfrit  ftne  filijt ,  ntmtut 
lucretut  integram  dotem  ah  eadm  vxart-i 
emHitutMt .  Contigit ,  vt  pro  tempore 

mortis  vxor  vnam  dunu.ixat  filiam  ha- 
beret.quam  pofl  le  reliquit .  Htc  cxci- 
tata  niitcontroaerfia,  anaperireturlo* 
cus  marlto  ad  lucrum  ilUus  doiis,  an_. 
vcr6  cxclufo  marito  ^iia  Aipcrilcs  illud 
eoaiequeretur  ? 

Fluribuscontendebat  maritus  fibi  in 
hac  hypotheii  aperiri  locum  ad  lucrum 
doci:>,&  primodefumptarationeex  vcr- 
bis  ciufdcm  flatuti ,  qus  flriifli  inter^ 
prccanda  funt,cum  flnc  corrc^oria  iuris 
communis  ;  Verba  autem  flatuti  funt 
concepta  in  plura  li  numero  idcfl  fi  wml» 
habueritfilios ,  vcldccejfcnt  (inc  filijt,  crgo 
non  func  crahenda  ad  niimcrum  iingu- 
laremin  ca:u,  quo  cadjm  vxor vnicam 
durataxat  habcrct  fiiiam  arg.  textus  in^ 
l.fi  fcrHum  verf  non  dixit  ff.  de  ac^uir. 
lueredit. 

Sccund6  ,  quia  flatutum  conccptum 
efl  in  tcrmmis  hliorum  -lbi-/i  no»  lj.ibue- 
rit  filioSf  vel  deceflerit  fine  fiUftt  vbi  non 
addic  vel  fiU::bus ,  ergo  non  potcft  Crahi 
ad  fxminas ,  vcl  iliarum  exiflentiam , 
quia  mafeulinum  in  ftatutis  non  trahit 
fWminum  >  nifi  per  qu andam  accomo- 
dationem  ,  quic  locum  non  habct  io.* 
ftatutis ,  quas  funt  proprii  intclligen- 

da  pcr  tcxcum  in  l.  dequibusff.  de  legt.,& 

in  L.  i.ff.deverb.ft^nijf.  His  tamcami- 
nin^obftantibut. 

Rcfpondcoin  ca  hypochcfi  non  ape- 
rtri  locum  lucro  in  £iuorem  auutiuBal- 
4m  inl.i.  C.ie  eendit.  inter.  Kemwm  in^ 
cor.f  1  ip  col.  i .  verffed  eadem  ratio ,  lajon 
in  l.Gaiiut  $.  fMd.ji  is  eol. i  .ff.  de  lib. ,  & 
poflh.y  Brnmtt in  trnS.  exeM.  f^em.  art, 1 1. 
princip.    i  j.  col.x. ,  Rolaniu  i  Falle  dc^ 
lucro  dotis  f  .5  5 .,  «Jr  altj  mi^is  communitir. 
Kacioexeodeducicur,quia  mensfta* 
tuencium  inilladifpontionefuitpot&n 
foucrc  filijs  vcriufque  fexus,  quam  ma- 
riio,dum  enim  voluerunc,  quod  mart- 
tns  luemrenir  dotem ,  fi  fiti)  nonexifte- 
rcnt,  a  contrario  fenfu  voluerunt,quod> 
fi  fiii;  exiflcrenc,ipii  praefcrrcntur  mari- 
to  ,  nec  bic  lucraretur  .  Confirmatur 
CX  tcxtu  m  /.  noK  efl  fine  liberis  ff.  de  verb, 
ffgH- »  vbi  non  dicitur  dcccdcrc  finc  li- 
bcris ,  cui  vcl  vnus  filius ,  vcl  vna  filia 
e(l ;  ncc  facienda  efl  vis in  illo  verbo  Ube- 
ris ,  quod  vidccur  indifercns  ad  fienifi- 
caadoefilios  vcriuTqiiercxus ,  quodnon 
vidctur  poflc  adaptari  verboj^/^f,quod 
fecundam  propriam  fignificationcm  im- 
pomtfelumodomafculos  Decianus  corf, 
7f.«i,5«/jkj.f  TiriifmlierttrnS. 


t 

infuisccr 
mimscc 


2 

lara  pro 
ni.irito 
coQteo- 
dci«ie«d 


S 

Vetfeu 
ft.ituti 
funtcod- 
cepta  01 
nuqiero 
pliunlt. 


4 

Mafculi- 
num  ia 
fiaanis 
non  ci^ 
hitfitn; 


5 

NoQsse^ 
ritor  to> 

cus  lucro 
in  fiuote 


Non  de- 

cedic  fitie 
liberis  , 
qui  hliu, 
velfiltam 
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'§.1*.  '^.  p.wt.  znS.,  Hondedeuscouf.ix,  ^ 

Nomifle  nu.x.,&conJ.^j.n.t.Ulf.i.,IntriglJefiib'  m^mmmmmuimmimm^im^mmmm^if^mmjm  • 

fiiioriim  y?/f .  ceM.  ^.q.%i.  WA)  iiflB,mqnam,vM  "    ^  tvtt  ^  . 

JJ'^;  facicndacftmhoc/quiacxrcccptiffimo  S  -lvu. 

*  vlu  ioqucndi  appcllationc  ctiam  filio-  An,fi  ftatuto  caucatur,  vt,  fi  vxoi 

•tuincootincntur  iilis  pcr  tcxtum  in  l.fi  dccdlcfic  fine  liberis ,  maritiu 

^iiisitai6.f.dercftam.tiitcl  l.ftitafcriptu  lucrctur  dotcm  ,  &  marituf 

eflff.de legat.  i .^mamiel  Cofia m cfi  Vater  pr«dccdlcrit  ad  vxorem» 

ietefl4mntM6.vnh,^ippieliberisn.i^,  InarftdB  dotis  ddb»-  ■ 

Siinon  de  Tretis  de  interpret.  vlt.vol.  lib.^.  tur  ad  hsrcdci 

interpret.  ^.did>.^.folut.x.M,%^,,6c.gC-  lOajm, 

neraiit^r  rcccptum  cft  maicullnuiBOon- 

cipcrc faeminmum/,^«/</(Wi 6o.infin  ff,  syHiiUTLiyUl 
de  Uvtt,      huerflHfrim  ioi.ff.de  verb, 

^gi^.;Prme^ftmMMmt$deritmimpt.iib.j.  Xxpmtitrfiamm^eafkseireiLiffm,i} 
\  id.ifr/w//'.  ;nccarbitrandumcfl  no-    lurapro  b^rcdibus  mariti .  i. 

j  xnincfiiioriifoiummodoeximpropricu-  "iisneflveceffef^MdiUHdinsfiteritt^iutiim 

1-       '  tt,&perinterpfttatioiMmir«nirefinDi-  JtmoHto, 

Das,non  autem  cx  proprictatc  verboru  i    Maritus  a  die  comcaSiuwulnmtnidiUswt^^ 

Non,  in^uam,arbitraodum,quialioet      ^fuutms  ad illud lutnm.  ^ 
ii^*P-  appellatione  filii  in  nunero  iii^laii    J(Zm  tMt  defertur  propter  eeientmmhmmlt 
|d^**-,  proprii  non  vcniat  filia ;  appcllatione_j       qux  marirus  fujltnct .  j. 

umen  fiiiorum  innumcropiuraiifal-    bts  aeqiiifititm  tituio  ner^o  defertnr  td 
lu^ppei*      ^  comnumi  Wn  toquendi  proprii      baredes ,  6, 

btionc^  voniunt  ctiam  filix  Emanuel  Coflu  /«  d.c.  Hxredes mariti prmnortui  ad  vXtTtBWHti 
filiorum  Tatcr  verb.vtriaiqiie  n,ijetefiam.  tn  6,  acquiritnt  iUid  iuernm .  7. 
venituit  hocque  magis  commendat  ^erbofa  itu  potefi  diei  ,  fwtf  vxer  det^Mt  itu 
traa.var.deapi>ell.verb.iur.ftpuf.appeU.  matrimonio.  8. 
5;>9.«.5l.^adieAaratioac,quia  quoad  Mens  fiatuentinm  fiiit  fanere  marito ,  xAi 
lubftantiam  filtatb  non  minus  nlio,  noneffetprxiidietmwvxorist&^liori.^, 
quam  filia:  compctit .  Soluuntur  rationes  oppoftt*  .  10. 

lam  ad racioqcs,  quc  in  contrarium    DeintiotUinslmri efi  emiditioiulis .  xi. 
'fafituoren  niacitiamrei>ancur,rcfpon- 
O     dcndumcft,&quidcmadprimam,qua    'pXlsciyisiTio  LVU.  Vigcnte  ftacuto 
JSafaiap-  dicebacur ,  quod  veri>a  conccpca  in  nu-    JL^  in  piuribus  regionibus  fub  histcf  I 
mteti»'  inero  plurali  in  dirpoficionibus  fta  tu  ta  -    minis  Si  vxor  deeefferit  fine  liberit  in  iwt-  F«ftam3 
f^.y*  riisnontrahanturadnumcrufmgularc,    trimoniamarituslHcreturveltotnm,veldi-  circalU-. 
EjlPf.-,»  dicendum  e(i ,  quod  numcri  pluralis    tnidinmdotis .  Caia  vxorSefflproaij  nul-  ^^^^  , 
appellatione  venitctiafinguiaris,quan-    lot  abeode  Sempronio  Aifcepit  liberos, 
do  eadem  efl  racio  in  vno ,  quas in plu-    quinimm6,ncc aoalio matrimonio,cum 
tihus.TanlnsdeCaSiroinl.i.f.deeottdit.    illudnoninicrit.  Contigit, vt Scmpro- 
infert.,  Decins  inl. i  .ro/.5.^.i/«^i(£^.,quod    nius  maritus  prxdcccdcrct  ad  candcm 
coUigitur  prim6  ex  l.CHm vxori  C. quando    Caiam  coniugem ,  &  paulo  poft  cadcm 
diesleg.  ced. ,  vbi  legato  vfufru^bo  in.*    Caia  nulJo  alio  inito  matrimonio  fatis 
propncutevxori,cumlibcroshabuerit,    ccdcrct .  inordtncadlucrurodotisnu> 
purificatur  lcgatu  vno  tantum  fufcepto.    gna  orta  efl  controuerfia  intcr  haBredet 
Et  exl.none(lfine  libcrisif.dcverbffgnific.,    ciufdcm  Scmpronii  mariti ,  &  hxrcdet 
tr  l.  Tater  Seuerinum  §,  ita  fideicommtjjo    ciuldcm  Caix  vxoris ,  quilnam  dc  iure 
f.  de  condit. ,  &  demonfi.,&  l.  btredes mei    in  illo  prjcfcrcndus  eltcc  ? 

cum  ita  ff.ad  Senat.  Confult.  Trebel.,  vbi       Allegabaiit  hxrcdcs  Scmpronij  ad fc 
dicitur ,  quod  condicio  ,  fi  finc  liberis    iucrum  docis  defiu%ndum,cum  omncs  2 
decciTcritjdc&cit  vno  tantum  filio  rdl-    veri&encur  conditiones  ,  qus  rcqui-  j^j.^  p^f^ 
€to  .  Ucindc  dic,quod  pluralisnumc-    runtur  ad  hoc  ,  vt  talc  lucrum  dcfcra-  hircdi- 
rus  vcrincaturinfingulari,quandover-    turSeoiDronio,  dccelfus  fcilicec  vxoris,  btuaaxi^ 
lamur  in  difpo&ione  de fotuco  ooodl-   nempi dthc  in  niatrimonio,&  defeftiit  tt . ' 
tionali  Mexander  conf,.iop,fiferfHimt    liberoriim  ;  ncc  oblbrc  poffc  videtur> 
m,4^,&  $.Ub.y.  quodSemprouiuspraBdeceflcric^quia^ 
Adillud,quodfulKliatrlccun4olo>  m>qnodl«ftti»Stepronio,l>flifie^> 
co  iam  pattCeidiftiliquidfitlcl^OII-    fies  fuiflec  ad  ipfam  Caiam,transfundi- 
xkaduffl,  '   ttttineQfdemhstedcs,c(unnoofic no^ 

M6e  >  qua4  tale  iiig  iijei|wsiiMarak 
o  pcrca^uf  docuhnui 


4^0  ContradusXVL 


in  pracc^dcnti bus,  &  doccnt  ctiam  Me-  mariio  dcccdat,ita  vt  illud  lucrum  dd- 

j  •  mn^  htcn^.  150.  co/.  iin.  vol.  1 fi(tri>4r.  feratur  ad haBredes  dufdc  mariti,prouc 

Non  xSk    Ci^ijcol.  xo»  ie  te(lament.,  Socinus  in  docent  Bartolus in  l.qiudiios $./<  maritMsf. 

fHKtlfi^f^  l.quidH9s§.ftmaritusff.dcreb.dub.,&  in  dereb.ditb.,  Kolandus  ayalle  de  Uicro  iotit 

quod  iU  «mf,  196,  col,  5.  vcrjf,  confirmo  fr^di&a ,  a.  60.  num.         ieqa. ,  (juod  ctiam  oos 

lud  iitf         in  conf.  jp.  col.fin.  vot,  i,,  cum  iKMi  lupra  lat^  comin«iiaauimus  ,^uod  ta- 

^•'jt      transfundatur  talc  lucrum  iurc  h«rc-  menlimitant  communit(ir,5£  praccipui 

ffrSrS!^  ditario  in  cundem  maritum ,  fcd  titulo  Tatdut  de  Cajiro  m  d.  l.  qui  duos  fj.  de  reb, 

quodam,&  iure  fi^artio  ab  aditiooft^  duh.,  &  oilexmder  in  addit.  ad  Bartciim, 

hsercditatis .  nifi  probctur,quod  vxor  fupcrftes  fucrit 

Addcbant  vlterius,quod  ipfc  maritus  etia.m  pro  mouico  tcmpore  ad  virumL*, 

a  die cooftitutionis  dotis ,  &  a  dic  con-  crgo» fi  re  vera  vxor  rupcrlles  fiierii ad 

4      traftusraatrimonialis  acquifitritius  ad  virum,  procul  dubio  lucrumdotis  non 

Marirus  lucrumdocalcinoranicifu ,  quo  vjtor  dcfcrretur  ad  haercdcs  mariti,  fcd  potc* 

a  dic con-  dcodseritfine  iibcris,  licecilludias  non  ricvxor  de  illa  pro  libertate  difponcre» 

traaus    cxcquatur,nifipoftobiann  vxoris ,  crgo  vel ,  fi  non  dtfporuerit ,  hacrcdcs  ipfius 

^^j^  tliud  lus  fic  acaui£tum  ab  ipfo  tempoce  ipfi  ab  inteflato  {uccedeoc ,  Confirma- 

acmiifi-  conlUtutioiiisdotB ,  &  initt  contradus  tur, quia  fruftranea  omntn6 foret  qus-  Rjitioius 

n^asad  matrimonialisraaritusipfctrafmittitad  ftio,iii  qua  acriccrdiflidcntDD.incon-  pro  ref- 

iUa4  lu-  fuos  ii^rcdcs ,  cum  omnia  iura  tamac>  troucrlia  ,  an  prms  deccllcnt  vxor ,  aa  polionc. 

«nm •    tina  >  qtiimpalfiua ,  vbi  aliier  non dif-  ver6  maritus ,  quando  (!mul  pcrierunt 

*   pofucnt,ad  hscrcdcs  aptostransfundat.  ;ui  ciTeamn  dcccrncndi  ,  an  hxrcdcs 

Addebant  pr%terca ,  quod  iUud  iu<  manti  m iucro  dotis  dcbcant  fuccederc, 

crun  dotis  potiOimum  per  ftatuentes  anver&haeredcsvtoris  ,  finonobftantey  ^ 

*     dcccrnatur  m  fauorem  mariti » vxom-»  quodm.uiiusraanifcftcpromultotem-  .^i 

lllu/ius  ^^^^^^c^tc^^^^^li^fjsproptcronerama'  porcprjcdcccderetad  vxorcmjh»rcdes  1» 

defcrtuc  O'^™^'^^  ,  quas  ipfe  fuftinerc  dcbct ,  &  mariti  dcbcrcnt  fuocedere  in  iHo  lucro, 

^tapees  Atftinuit,  &  quodaniodoin  compcnfa-  ergo  prxdeccdente  marico  ad  vxorcm  ^ 

onenma  tioncm  illorumoncrum  pertextum  in  /.  in  raacriinonio  lucrum  dotis  non  tranf- 

Crimo-    fro  onsriliHs(^,de  iuredotis  proptcr  qua:  fcrcur  ad  hxredcs  ciufdcm  mariti,  fed 

nij,  qii£  virdiciturliabcreyniedum indote titu-  plcnoiureremanctpenesvxoremrttper" 

2^1^"*  luraonetofumper tcxtumm/.  i.C.dc-.  llitcm non obftantc cali ftatuto &c. 

^^***"^*  imfon,  lue.  ieferif.  lib.  i . ,  fcd  ctiam  in_,  Sccund6 ,  quia  ftatutum  loquiiurf 

lucrociufdem,  quod  ex  forma  ftatuti  ei  quando  vxor  dccedicfine  liberis  in  ma-  I 

dckrtvir  Clofain  l.fi  donatarius  §.fin. ff.de  trimonio  ,  fcd  ]->r.unioricntc  marito  ad  Nonjxv.* 

condit.  cauf.  dat. ,  ergo  ,  cum  iilud  ius  vxorcin  non  j.HJicii  dici ,  quod  vxor  dc-  teft  ^'^ » 

•  aoquifierit  ex  ticulooneroTot&uiooni-  cedacinmairimonio,cum  moriatureo-  '^''^'^ 

^     pcnfationcm  illorum  oncrum,  vtique,»  dcm  iam  dilloluco  per  mortem  mariti ,  ^^?J  f^' 

^   .  iliud  ,  quociefcunquc  ipfc  perierit,  crgolucrum  iliudnondcfcrturadha:-^,^o« 

^js  .^cqui  d^^fundit  in  hsredes  fuos Neque^  redes  marid ,  fed  remanec  pleno  iure./  monio. 

tuioonc-  ol^ft-itj^uod  ipfe  maritus  prsdccclseric  pcncs  vxorcin  ,  qux  propccrca  poierit 

lolb  d«-     vxorcm;  non  obftat^  inquam,  quia,  dc  ilio  diiponcrc  pro  iibcrtate . 

Cnciirad  cumillud  ios  fandccur  io  onere » quod  Tcrti6  ,  quia  mens  ftatuentium  fuic 

linedes,  fuftinuit,  eo ipfo,  quod fuit illud  onus,  fauci c  marn.o  non  nmpiicicer ,  fed  vbi- 

in correrpondcatiam compeufatio»  cunqueiiiudiucrumnonpolfec prodef- 

naDQntur  tUod  ins ,  &  (atis  eft ,  quo4  fe  liberts ,  &  vxori,  vnde  exiftennbus  li-  ^"ij?' 

illud  OnttS  daiaucrit  ad  aliquod  tera-  bcris  pofi  ohicura  Maci  is  non  dcfcrt  lu-  ^"ftj. 

fm,]psomtllCX9nt BaidiiSf& ,Aagelusiul,  crummartto,  ncccmshaercdibus,  crgo  ueieou- 

«M  r«rfiMi  C.  4e  leg.  Hb  tamcn  minim^  etiam  fuperftite  vxore  ad  eundem  mari-  rito ,  vbi 

<>bflantibus .  tum  noa  intclligcndi  func  ftatucntc>  il-  noncllct 

,ilclpQadeohaBcedesmanti  oodcm..j  ludiucrumdetcrrcadh<ercdcsciuidem  prfi-iucii- 

^   pmoionenlBanlevxorem  inniatrimo-  marin,potiiBmum ,  cnm  dos  illa  poffit  '^!^ 

nionon  acquirercpoft  obitum  ciufdcm  adhuc  dcfcruirc  eidcra  vxori  pro  -ilio  gJionuB. 

Dnemor*  ^^^^        Uicrum  ,  fed  iaoc  trafmitd  nucrrimonio  concrahendo .  Conhrma- 

l^i     *  ad  hcredes  du(dem  vxoris .  Iii  hane  tur,quianoneiipr«fumendum,quod 

vxorem  opinionem  arbicror  propendcre  Ripittu  ftatucura  pius  voiucrit  dcfcrrc  libcris , 

non^c-  iunA.ff.MtHUtrimfnum.ji.,  VadHm  de  qui caufam  habenc a Macre,quamcidi 

il-  Ci^  inl.i,  C.  vadi  vir  ^Uxmiinm  tenf.  Matri ,  fed  praedeoedente  marito  ad  J i- 

55.//6.1.  ilaiioexcodcducitur  primo,  berosftatutumdcfcrc  lucruradotisctf- 

quia  (Unte  ftatuu) ,  quod  vxore  dece-  dem  libcris,oon  aiijs  hxredibia  m^uit^ 

dcniftfittelibcrtsmaritiDhicrBtardote,  ergo  prasdeocdeote  eodcm  mariio  ad 

iwfclTrriim  Inninij  fi  TTimrfimiil  nim  figwiMiKfiiniwiiliiw<ti|»q«Qd  ftatu- 
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.  tum  dotcm  plcno  iure  dcfcrat  ad  can-       cum  fcieiuia  vtriufq; ,  dos  deuolHititr  ai 
.dea  vxorcm,Bon  vero  lucrumciufdcm       Fijcum  .  x. 

•transfu-at  ad  baercdcs  ciufdcm  mariti .  Trocedit  titulus ,  ijuando  matrimonium  ini- 
,  .  Ad  rationcs,  qu«B  ex  aducrfo  aficre-  tum  eslcumignoratuiavtriufqfVeLfair 
jQ  .baotttrpropartchffredummaritifrtA  tmvxvris.  ?. 
Sbluun-  pO"^<^^5, &(]uidcmadprim.imdic,non  In  cifthiis ,inquibuspotefl  repetit  ttftthnr 
tm  rjKio  'Veriiicarircrpoau  eorundc  omnes  coa-  aliione  exfiipulatu .  4. 
imaftpo.ditiocies,  qiis  requiruntur  ad  boc ,  vt  UShnirefetadm hmeietem^eemmh 
ftK,      lucrum  dotis  ad  cius  principalem  ,  vcl       nis  'Patri,& fiUa .  y. 

adipfosvcipfumraprereatantesdefera-   Reijcitur  ratio  coatraria  4  Baldo  Tisuello 
tur ;  prim6,  «^uia  non  verificatur,  quod      «M«9«  .  6, 
vxor  deceflcrit  in  roatrimonio,cum  dc-    Sekmtnr rttieues ^efit^t ,  7* 
Ifaor  n6  ce0eric  codifliolucopcr  obitum  prsce- 

deceiRc  dentemmartti.  Secund6jquiam  hoc   'p\lsqyisiTio  I.  Diftum  eft  in  praeee** 

in  oia-    cafunon  habctlocum  mcnsftatuetium,  dcniibus,quodprorcpctcnd,i  do- 

crimonio  qy2ma£isacteadcndacft,quamverbaj    te  vera>&profeditiaaroarito,  veiab 

quibus  lucucum  concipitur ,  cum  vo-   eius  hzredious  aAio  fit  communis  Pa-  I 
.lucric  folummodo prodelTe roaricofine    tri>&filisBper cextum/n/.i.fi.jf./o/N^.  Germa— 
pii  praeiudicio  vxoris  ,&  liberorum  .  matrim.,  qus  etiam  ex  alibi  diifhis  crat  j?"^ 

(flK  Ad  fecundam  dic  falfum  omnin6 cflc,    aftio  dc  doie ,  raodo  translata  eft  in  ac-  i'^^^ 

quod  a  die  confticucionis  dotis ,  &  initi    tioncro  ex  ftipulatu per  cextum  in  l.  vni- 
II  ^  contradus  matrimonialis  maricus  ac-    eai.acceUt  C.dc  reivxor.aB.Std,3intaM% 
ItetflCio  quirtcntius adiliudlucrum,curo  dela-    adioad  dutem repctendam  inordine_« 
XUius  lu-  tioeiurdemlucri  fitmer^coodiciooality    ad  dotem  ppt^ftitiaro  putatiuam  fic 
c&lkio-    ^cilicet  vxordcccllcritinmatrimonio,    ctiaracommunis  vtriq;,id  cft,quoda»>^ 
m^^^\     &  ft  deceiTerit  (inc  Uberis,vnde  ius  ipftus    do  ciaroinandum  proponimus . 

jionincipicnifi.iiUe.purificataecoadi-      Aducrteexijs,quaBdocuimus/«&^  2 
tioois,  &  fic ,  cum  non  fuerit  purificata    eod.tit.  ContraHus  xyi.  de  Dote  1.  Tranot. 
coaditiocoviucntc,  quod  vxor  dcccile-    XI,  non  cilc  kKum  huic  dilceptationi,  fi  mQoimn 
jric  in  nutrimonio ,  nulium  ius  cideoi*   macrimonium  fuerit  inualidi  contrac-  fiieritin- 
neccius  hasredibus  fuit  acquifitum .       tum  cum  fcicntia  vtriufquc,  quia  tunc  ualidc 
.   Ad  tertiam  undcm  dic,  quod  daco    dos  non  rcpctitur ,  fcd  deuoiuitur  ad  contrac- 
4eciam  $  quod  illud  lucrum  doiis  fuerit   Fifcum  per  ea ,  quae  docutmus  loc.  mox  tum  cuna 

i  delatu  marito  ob  caufam  oncrum  raa-    cit.,6c  docetctiara  Ealdns  V^uellus  de do-  ^^^^^.  ■ 

I vtrimoaialiuro,nontamcn  lit  abiolutc,    tcpart.ii.mfrincipio^fK.xtafninlJiiti  jjjjei* 
^&limplicicir delatum, adcouteoipfiv   eema C'deincefl.nupt:,^zr^Baaexmk  aohiicnr 
I  quod  oncra  fuftinuerit ,  debeatur  tan-    contrario  fcnfu  dcdu£lo  in  auth.  incefiut  ad  FiftfiL 

quam  roerccs  ipforu  m ,  ipfum  1  ucr um,  ^.c oc/.r . ,  &  §.fi  aduerfus  lnfiit.de  nuft,  > 
'  Ud  fab certvcooditiooibus ,  de  quibus   &nos  ibi  rcfpondimus  ad  argumenta^ 

'  hadbcnuscgimus,  vndi,  fi  illajnon  fue-    contraria .  Ditficultas  igitur  rolummo- 

^intpurificacsB,  iucrum  non  debccur  do  proccdit,  quando  matrimoniuni_< 
■OiaricOfOeccitlthaBiedibiis.  inualiduro  initumeft  curo  ignorantia 

vwiufque  dc  inualidiuioillius,  vel  fal-  j  ^  '"^* 

'  r%lcn\rJC1Tir%Kli:ziJ  '  'i"*  doceot  JBofcheius  de  le-  ignoran- 

'  U  i  5  Klji  iOl  i  iKJ^Lb  11.    git.  nHptMk.y.  »«%I4.,  &  feqq.,Cmpeg-  tia  vtriuf 

giitsdebieroi9ehpeH.\.q.97.,  Vhamiits  V^*  ^ 
A  dcdma  ad-dCCtaMin  icpCi-    delucrodotisglof^.mm.  19. ,  &  alij  pcr 

ii  •M«M  DojwMAMAMMmr  •  tsUum  tnl.fi  fponfdff.de  iur.dot.,  &  ttt  l, 
^                       mmFtXnOUOOem. ,        tmdetem^:Z.ff  fi>l^.matrim.,&iB 

*  •        «    T         '  Li^ff.49friMH.creiit. 

•  »•  *•  Aduertefecundo  incafibus,  in  qui- 
.....                 ,    .           .      bus  vxor  puutiua,  vclciusPatcr  pof-  a 
ADaftioprorepctcnda  dotcputatiua  luntagercadrepctitiooemdotis^-quod 

fitconmuoisFatri^.&fiiiaE.  huiufmodi  a£tio,qu«cidcm  vxoricon-  b"  qiT 

S%di(4rinon  iit  coodidlio  ob  ca^jfaoi,  vt  bns  po- 

S         jif      2  J'  y  iii .  ftatieb«C  Baldiu  -HfueUus  traa.  de  iotC*  ceft  repc- 

V  part.ii.inprincip.verf.necobftat  textus,  ^t^P^- 

Kxponitur  ,  in quafenfu  atcifUndusfu  titu-  icd  proprii  aOiocx  Aipulacu, prout  do-  ^"J' 

-   iK.t.-  vv  wi^hmmtsJeisiamBa^mtrm.iedote 

Stmmvimi^fmtll  imiii^  HOrpsffiiw  #,»d!P»'iMM*MatrrC«s^p^Mjrr^f7.(f«    ^  ' 
ti  i  lAl  %  iote 
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dote  partA.^.97.  vbicltat  Bartolum  inl.ft 
eumdotem  §.ft  muUer  ff.Jolut.  matrim.,  & 
dicsy  &  nos  ctiarn  late  docuimus  fuh  hoc 
tod.  tit.  de  dote  i .  frdnot  1 1 .  num.  i vbi, 
&  rationes  adduxiraus,6:  contrarijs  rcf- 
pondimus .  His  fic  ruppofitis . 

Rcfpondco  huiufraodi  aftioncm  ad 
repctcndamdotcm  putatiuam  profcdi- 
S     tiam  enecommuncm  Patri,&  filiac,ficu- 
AiSio  Ad  ti  diximus  alibi ,  &  fusc  effe  vtriq;  com- 
munem  ad  repctcndam  dotcm  vcram  , 
Eft  direde  contra  Baldum  Vsuellum  de 
dote part.i  i.part.z. num.id.  Arbitror  ta- 
mcn  clTc  communcm  apud  cos  omnes  , 
quifuftincnt  ulcm  aaionem  cffe  ex  fti- 
pulatu ,  6c  noncondi(ftioncobcaufam  . 
Potiflima  ratio,ob  quam  Baldus  7{pueUus 
aducrfatur  huic  noftrae  opinioni,  ca  cft , 
quiaarbitratur,  vtfupra  innuebam,pro 
rcpctitione  huiufmodi  dotis  nullam_j 
<y     aliam  compcterc  aftioncm ,  quam  con- 
Reijcitur  di^ionem  obcaufam ;  condidtio  autem 
ratioco-  ob  caufam  vtitur  folummodo  cx  ncgo- 
R^iT  ^  tiogeftointeraccipicntem  folummodo, 
Nouello  ^  rcpctcntcm ;  cum  igitur  nullum  fit 
.iddua.1.  ncgotium  geftum  intcr  vxorem ,  &  ma- 
ritum ,  nec  vlla  potcft  cde  communio 
intcr  Patrem,  &  filiam,  quae  cft  vxor 
mariti  putatiua  pro  di^la  dote  repeten- 
da  pcr  condictionem  ob  caufam  .  Sed 
tota  hzec  ratio  diflbluitur  cx  falfo  fun- 
damentojcui  innititur,cum  cx  pracaAis 
huiufmodi  adio  non  fit  condifkio  ob 
caufam^fed  a£liocx  ftipulatu  .  Dcinde 
dato  etiam ,  quod  in  condi(£lione  ob 
caufam  huiufmodi  ^Ctio  confiftcret ,  ni- 
hil  camen  cuinccrct  ratio  a  Baldo  No- 
uello  addudU  ,  quandoquidem  nego- 
tium ,  quod  geftum  eft  intcr  Patrem,  & 
inaricumin  confticutioncillius  dotis,eft 
profilia,&nomineeiuldem  filiaz ,  qux 
vigore  ill  i  us  dicitu  r  dota  ta ,  &  i  us  ha  bct 
ad  illam  dotem  in  ordinc  ad  aliud  ma'- 
trimonium  validum  contrahcndum_, » 
vndcDoneft,  curdebeacabhuiufmodi 
a^lione  excludi , 

Katio  pro  noftra  rcfponfione  ea  eft  , 
quam  modoiitnuimus ,  quia  fcilicet  ra- 
tio  formalis ,  &  finalis,  per  quam  iura 
Kfttio  in  di^ia  l.  vnica  (^,de  rei  vxor  aS.  concc- 
tfficax    duntaiftionem  cx  ftipulatu,  &  tali  ac- 
prorer-   tjoni  tacium  hypothccam  ,  aeque  mili- 
pouone.  tacprodote  putaciua,acprodotc  vera  , 
cactcnim  fuit,vt  mulicrfaciliusnubcrc 
pollct  in  futurura,&  nc  indotaia  manc- 
ret  per  ca ,  quae  docuimus  d.pranot.  1 1 . 
Mwwj.ij. ,  ergonon  eft ,  cur  non  dcbeat 
ellc  cadem  difpofitio,  ergo  etiam,  ficuti 
in  ordine  ad  dotera  veram  repctendam 
a<flio  cft  comraunis  Patri,  &  mix  per  ca, 
^  qua:  lat^:  docuimus  fnb  hoc  cod.  tit.  de 

pote  I.  Trtinot.xxn.,iu  ctiam  inordinc 
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ad  dotcm  putatiuam  dcbct  cffc  coramU- 
nis,  cum  rcfpiciat  commodum  vtriufq; 
per  ea,quz  ibidcm  commendauimus,oc 
finis  iurium  concedentium  aftionem^ 
vtriquc  communcm  in  dotc  vcramili- 
taceciam  pro  doce  pucaciua  . 

Et  hiccorruunt  ctiam,  quae  fubdit 
Baldus  T^uellus  loc.  cit.  num.  zj.  ncmpc, 
quod,fi  ante  repecitionem  calis  docis  fa- 
ftam  a  Patre  filiacffeftafit  fui  iuris,  vel 
ob  obitum  Patris,  vcl  per  emancipatio- 
nem  talisa^tio  docis  pucaciuaenon  con- 
folidecur  inperfonaeiufdem  filiae,ficuti 
confolidatur ,  quando  dos  cft  vera  per 
texcum  in  l.  i.§.videamus  C.  dereivxor  j 
a£i.f  fed  cranfeat  in  hxrcdcs  ciufdcm.,  Sohiun- 
Patris,  quircpetentcondidioneobcau-  tur  ra- 
fam ,  quoticfcunque  fucrit  dilTolutum  tiones 
tale  matrimonium ,  vcl  ob  obitum  ma-  oppofit?. 
riti  putatiui,vel  per  iudicium  Ecclefiae; 
quae  adco  vcra  exiftimat ,  vc  vltcrius 
procedendo  dicat,  quod,fi  diiflus  mari- 
tus  putatiuus  cxprcfsi  pcr  ftipulatio- 
nem  proinilGlTet  didam  dotcm  reftituc- 
rc  in  cafu  foluti  raatrimonij  ,  adhuc 
ailio  non  compcteret  filise  ad  eam  repc- 
tcndam,  fcd  Patri,  vel  cius  haercdibus , 
quia  talis  ftipulatio  intelligenda  cffet 
dc  rcftituendo,  cui  de  iurc,cum  fitcon- 
ccpta  impcrfonalitcr  ;  Corruunt ,  in- 
quam ,  quia  cum  talis  dos  intelligatur 
conftituta  pro  filia  fimplicit^r ,  6^  noa 
folum  in  ordine  ad  illas  nuptias  puta- 
tiuas,fcd  in  ordine  ad  aliasvlteriores,{i 
contigerit  illas  celcbrari ,  non  cft  ,  cuc 
cum  agatur  de  intcretfe  ciufdem  filiz, 
a^lionondcbcatcumilla  communicari» 
&  fi  cffcda.  fucrit  fui  iuris  modis  prae- 
di£bis  z&io  illa  non  debeat  in  pcrfona.* 
eiufdcm  confolidari,  ad  effe£lum,vt 
poifit  poftca  cum  illa  dote  icerum  nu- 
bcrc ,  cum  ad  boc  illa  dos  fueric  con-^ 
ftituu . 


§.  II. 

An  ,  n  matrimonium  fuerit  inualidi 
conftitutum,cum  fcientia  vcriufque 
cOniugis, fed,  cum  ignorantia-. 
Pacrisdountispollit  hic 
dotcm  illam-. 
repcterc . 

s  y  M  M  >4  K  I  y  m: 

faBum  elucidatum  .  f .' 

Tatri  ignaro  nuUitatis  conceditur  aSh  ad 

repctendam  dotem .  x. 
^rgumentum  aduerfus  ius  Tatris  ad  refe-^ 

tejidmdttttmfropnitm.z, 

  *   *  -  -     ^  |M- 
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DeDotel  Difq.II^.ir.  4j} 

&4fMiut  fM|M  mo^  t§ium  TatrtMu  ,    cooflituere,hoc  cric  cx  beDcplacico  pro^ 
&fumio.  4«  pris  voluncatis,nonaliquaneceI&uce, 

fMBa  per  pa:rrm  repetitione ,  fi  fiUa  dfce-    veliurecompellence . 
deret  fine  tmftijs^ifau  i  7«tr»  nMi  au^       In  ordine  ad  haec  refpondenduin  eft<  4 
earct .  5.  quod  illa  paena  etiam  afficeret  ipfumL.  pxnt 

Facrem>cumtenerecurexofi!dopacer-  quoquo 
I  Isc>yrsinoII.  Iuxtapracafta,flma-    nofiliam itcrum  dotarc,  nc contra  pu- 

Ly  (rimoniumfuericinualidecontra-    blicum  bonum  indocata ,  &c  innupta_,  p^^^ 
f^ltSSS»  jkCMiyCiimfciencia  inualidicacisex parce    remanerec»& 6c  ipfe  ioe  aliqua  culpa  ^ 

vcriufqueconiugisdos  putatiua  dcuol-    contrahcrct  pa:nam  graucm  rcdotandi  modo. 
uiturinpfnamFi(co<Supponohic,quod    £sminamdeiinquent«m,  feu,  quxddi- 
vxor ,  &  maritittoonrcii  nuUicacis  ma-    quic  contnhendo  cum  illa  fcicncia-t . 
trimonium  contraxerint,  fcd,quodPa-    Verumtamcncft,quod,flipfafilia,quaB  * 
ter  vxoris ,  qui  dotem  pro  eadem  con-    ficcontrahendo deliquit, decederccfine 
fticuitjfuedt  penitus  ignart» iiliiis  niil-   nuptijs,  aliqui  afTerant,  quod  tunc  Fif- 
litatis,  &ficquaero  janipfePatcrvxo-    cusinpa:nam  delidieiurdem  filiepoilet  ^ 
jris  noaobOaote  fciencia  eiufdem  vxoris   aPacreillamdocemauocarc>cumin^  p^^., 
de  nallitMepodicaduerfus  Fifcam ,  cui   liac  hypocheli  non  eftt  illud  inconue-  per  p^^Ve 
castcroqui dos illa  deuoluerecur ,  agete    nicns ,  quod  Pater  itcrum  fine  culpa_.  repcti- 
ad  ciufdem  docisrepeticionem .  tenerecur  filiam  redoure  i  Scd  in  hac  cione,  fi 

Meminiyinedeliacdifficaltatecgtfle   eciam  hypodiefi  non  irrationabilit^r 
2     fiib  hoc  eod.tit.  ContraBus  XFI.  dc  Dote  r.    crcdcrcm,  quod  fifcus non  polfetdi^m  "^*"*  .. 
Patri  Tritnor.  ix.iH(.i4.,vbiaAionemconceai  docemaPacrcauocare,cumpertaiem^^^^^^ 
jgturo   Pacri  etufdem  vxorb  ignaro  nuUttatis   aoocacionemKicer  priuareturiure  fine  rer,Fifcus 
■■'^^■p'  ad  eandcm  dotcm  repctcndam  etiam.,    culpa ,  q uo giudct  in  dotc  profetflitia..  non aao- 
5*"^'  aduerfus  fifcum ,  quia  aequuffl  non  eft,    filia:  dcccdcncc  cadcm  filia  mnupta  ,  &  carec  i  ' 
»dnpe.  vceideMaofili«RWc^innocensfubeat    fincfilijs,&ficgraui  paaiaaffieeretur; 
cendnm  onus  filiam  itcrum  dotandi;  fcd,  quia,    Nequeobfiantca  ,quae  fupra  diceban- 
diocem    cum  dos  oaofticuacur  pro  filia  ,  &  in^    tury«i>  hoc  eodcm  tittUofrMot.  i x.nuAX., 
VMiilBad  £iaoremeiitf<lem  ficc6ftituta ,  ade6que   nemp^,  quod,  fi  Pater  deliquerit  copu- 
vidcatur  pxna  amiirionis  afRccre  doccm    landofcicnt^r  filiam  nucrimonio  inua- 
l^ropcer  ioiquicacem  inualidi  macrimo-    lidoeadem  filia  penicus  ignorate ,  quod 
niicontra&iy  idedadeneruandumhoc   mortua  filia  fine  vlccrioribus  nupcijs 
argumencum,&aliaabeodependeiitia   polficdocemillama  Pacre  fifcusauoca*  ' 
iterum  examinandam  propono .  re,ade6que  eciam  in  pr^fenci  hypothefi; 

Siftendo  igicur  in  iam  decifis  loc.  cit. ,    Non  obitanc ,  inquam ,  quia  m  prim6 
^uodfcilicecPaccrpoiIit  agerc  ad  repe-    cafu  mortua  filiabne  vlccrioribus  nup* 
tictonem  illius  docis ,  ne  ex  iniquicace^    tijs ,  psBna  illa  auocationis  alficerec  pa- 
filias ipfe  innocens damnum  cofcquacury    crem  delinquentem  ,  qu«  p«Bna  vuque 
ouiic  vidcndum  cfl,quomodo,cumfilia    oongrua  ,&rationabilisell ;  incafu  au- 
5     dcliquericdcliftocxigetccxdifpoficionc    tcm,dcquo  hicloquimurpercmptode» 
Argumc-  iurispfnampriuacionisilliusdocis,cxi-    linqucncc,ncmpi  filia  illa pa:na  affice- 
tum  -^d- mendaficabiUapmnaobiniioceatiam  fecpacreminnoccncem,qu{eftQiniiiii^ 
neriuB    Fatrisignorantis,  cufflpciuacioipfam..  ifrationaiMlis»&ifiiafta. 

^  aftciac,& non Pacrem,qai  non  videcur 
repeten-  obligandusad  ipfam  icerum  docandam,  ^^^■■■«^«•--te— 
dim  do~  cum  docem  illam  amifcrit  ex  fua  culpa, 

cempro-  nec  ivln  curanc ,  quod  remaneac  poftea  $.  III. 

 7 .  incioeataf  9c  mnupca ,  quandoquidem» 

fi  ipfa  vxor  non  haDcns  Patrem  aotcni_.   An  in  dotc  putaciua  conflante  matri; 
cx  fuo  cooculitifec,  &  cum  fciencia  inua-         iDonio  dari  poific  praefcriptio 
liditacttiiiatrinofriameoattaxiflietpri-  opntraTXorem. 
uarctur  illa  dotc  non  obftante  ,  quod 

|K>fteaindocau  »&  innupca  remaoerec,  SyMMURiyM, 
ita  qaantamub  habeat  pacrem,qui  do> 

temillamcontuleric,exfuodcliao,pri-    In  quo  confiflatdifficultas .  i. 
iianda  videtur  illa  doce,  ncc  ad  iplam  Urgumenttm  frobans  ex  difcrimine  inttr 
eximendam  ab  tUa  psnacuraodiim  eft      d9ttmverm ,  &piitatiMampoffecmrert 
dc  innoccntia  Patris,  cum  poftea  notL*      prafcriptionem  in putatiuam .  %. 
teoeatur  iiliam  itcru  rcdocare,  eo  quod   Vxor  non  transfert  iamauimdotis m marh 
«K  fua  culpa  docem  primo  conftitutam      twm .  j.  . 
•Mifecitl  ^WNlf ft  poAca  vdic  iieniiiL*  VftiBUtt vefojm Ht^^itmadmittitw 
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prdfcriptio  contra  vxorem .  4.  pore  aduerfus  ipfam  non  currere  prsT- 

fnndiu  dotalis  etUm  at  datt  fmttUi*  ^  cripcioneci 


D' 


irulicnahilis .  Secund6  aducrfus  talem  rationcnC  * 

M  qnem  effcQu  inferHiat  hxc  difpMatio .  6.  arguic  Baldus  Tisuelliu  de  dote  part.  1 1 .  nicnfmu 

/>«rr^.«.58.,quDdmulieretiaipquoad  ^  Baldo 

JsovisiTio  III.  Scntiunt comuniter  dotcm putatiuam  tranftuUt  dommium  Nouello 

'  DD.  condantc  matrimonio  vero  in  virum,licccexfairacau{apercextum  ad^tidu 

Senfus  noo  pofle  fieri  praercripuoncm  aduerius  in  l.  5.  ^.fiJbtUm  f,  isttniM.  «b  casif.,  &  ^op^r-^ 

Wifficnlta  dotem  in  prxiudicium  mulicris  ,  nifi  ricinfert,quod}finoncurritpraefcriptio  f"^^ 

^expo-  ;^nte  matrimoninm elTct  cxpta  cadctn^  aduerfus  vxorcm  in  dote  vera , eo quia 

^*^*      yirxCcriptiopcrtcntum  inl.fifundumff.de  ratione  dominij  translaci  in  maritum 

fi  JJot.f&inl.inrebusi.  ^.omnesC.de  non  poflit  agere  iuxu  reg.  allegatam 

jjir. (/or.Modocontrouerteodumrcma-  inl.  i.infitt.C.deaim.except.H^,aocc\ir* 

necan  hoc  idem  reotteodumiit  quoad  tataduerfus  eandem  etiam  in  dote  pa- 

dotemputatiuam^  tatiua,  cumtranflulcritetiamtalcdc»- 

Ncganc  facis  communiccr  DD.  de^  miiiium  docis  in  maricum  puuciuum . 

fumpio  exeodiiiariminc  inccr  dotcm  ve-  Qjipd<aaKm  inteUigacur  dominiunL.* 

'2     ram ,  &  pucatiuam ,  quod  in  dotc  vcra  ctiam  in  dote  putatiua  translatum  iil 

Areu-  ^'^^i^  dominium  tranuultc  in  maricuin,  m'^>^>tumcxeodcducitur,quod  midieri 

flMtmm  ade6que  conftance  matrimonio  non^  rcpccenti  talcm  (!o:cmnonconceditur« 

•probiias  poCfit  aduerfus  ipfam  currere  praefcrip-  nill  condiAio  ob  caufam ,  vel  fine  cau/a 

5»*mI    tio  cx  ^cDcrali  regula ,  quod  aduerfus  pcr  ccxtum  in  l.i.C.  de  condiQ.  eb emif., 

docenu.  jjnpeditum  ag^  impedimeoio  iuris  &l.fin.  ff.de eondiS.fine  cauf.,c[uxcon-  » 

«Sffe  afr      curracaliqua  prxfcriptio  pcr  tex-  diaiones  non  fupponunt  dominiumin  • 

Mtprx-  tumi»/.i.iiijI«i.C.df<tiw.«crpr.iindoce  rcpeceDtcperUMumi»$./»cit<ifiieifcrr/* 

Jciiptio»  Ter6putauua>cumvxornoatraiiftttle-  h^it.iem, 

aem.     ritinmaricumiusfuum,necdominium,  Nosautcm,quicIrcahancmateriam 

adcbque  tanquam  non  impcdita  impc-  aliccr  difcurrimus  confticuentes  etia« 

dimento  iuris  habet  viam  ad  agendum,  in  fiiuoreffl  eiufdem  vxoris  a^kionem  ex 

quod  ,  fi  ex  incu ria  non  cgerit »  aperit  AipulatUj&  mcitam hypothecamin bo- 

locum  prxfcripcioni .  nis  marici  pro  doteetiam  puutiua,  ali- 

Hoc|U(idamentum/:ui  innititur  haec  tcr  prxrcnccmeciamdifficulucem  dcbc- 

3     ncgatiuaopiiiiomultas  patiturdiificul-  musdifcucere,qua6procedicin  eo  feufu^ 

Vxor  nu  caccs ,  &  prim6  fupponit ,  quod  vxor  quomaricus  nullo  habito  refpe£ku  ad 

transferc  pcr  conftitucioncin  dotis  dominiuni.,  ratioiicm  dotis  illam incipcrct  pollidcrc 

doituitiu  ciufdem  cran^fcrat  in  maritum ,  quod  fub  aiiquo  praetenfo  titulooonlerentio 

dc  £acili  non  eft  concedendum  per  ca ,  ius  ad  legiumam  pracfcriptionem . 
■■STW.  pygg  docuimus  fub  hoc  codcm  tit.  Contra-       Rcfpondeo  igitur,  quod  ficuii  aducr- 

Sut  xn,  d€  i»te  1 ,  fritaot,  z.  num.  i  o.,  &  fus  v  i^orcm  in  dote  vera  conftante  ma-  ^ 

doccatcauaI.C.hi t.^mmquc ff.de inr,  trimoniononadmtcciturpr^rcripuOjita,  i^^^ 

d«i.,  ^anJasMjJlrillus  decif.  149.«»«.  i.  nccaducrfuscandcmadmutaturquoad  dote  «e- 

»dA,tC*fiiUo decif.SicU.  1 1  .,&  dcctf.y^.,  dotcm  puutiuam.  Conlcncic  Baldus  Tffi-  ni,ncmii 

fttHtMetUde  paS.nupt.  cldnf.  5.  glof.  9.  uellus  d.part.ii.part,  x.d.num.  ^cltcet  putatittt 

part.  ij.w».  15.,  niQ  rcs  dotalcs  tuerinc  propccrdiuerfamracionem  .  Ractoeft,  ^^""^*' 

Cradita:  sftimatz  aeftimatione  faciente  quia  in  cafu  vcriufque  docis ,  vbi  res  do-  ^J^^ 

Vfiaditionem pcrca,qux  docecAi/f/if; iif  tales  nonfuerinc aetlioutas  a:(limationc  jiauafui 

Lquoties  ff.de iure  dotiHin,&  inl.plerum^ue  faciece  vcndicionemiflpminium  vcrum,  vtaxem* 

ff.  eod.  ttt. .  Cirpanus  aijiat. Mcdiol.^^ 5.  & reale  remanec p^nes  vxQrcm,& iblum 

n.($3.,&alijquosallegauimusi/.p'«ii0r.  vfusfruAus^&adminiftraciocransfcrtur 

a.n«.4. ,  vndccx  hoc  capiccnon  vidctiir  iitnuritum  ^  Rurfusrcfpcctu  vcriufquc 

occludi  via  ad  praeicriptionem  rerumu.  compccic cidem  viori  adcio cx  ilipulatu, 

docalium  aduerfus  vxorcm,  cum  plcno  &  caciu  hypoceca  per  ea ,  qua:  fupra.» 

^udeac  dominio  in  rcbus  docalibus  commcndauimus  aducrfus  cundc  UjI- 

insftimacisj  &  etiam  «ftimatis«ftima-  dum  TfsuelliM .  £rgpjB|Mcft»cur  rauooe 


tione  non  fiictente  Venditionem ,  nam ,  vtriufque  non  debettAmpctere  eidfpi 

figaudctdonainio,  crgoctiamadlione,  vxori  lus  aduerfus pra:rcnpcionq*iji| 

rationeciuldc.  Veriim  umcu eftjquod,  ctenimcompetuat  cadeni  lura,  deoiii 

cum  non  poffit.o&ftante  matrimonio  do-  &  ijdem  aneaus ,  &  difpofitiones  ctxOf 

tctn  repetere  propter  vfumfrudum ,  &  pctcrc,  Ncqucdicasintcrdoccra  vcram, 

jtdmimftrationem  «  quam  habcc  in  ca-  <^  puuttuam  hoc  interccderc  dilcri-  Inft-incix 

demmaritu*  »  Videitur  quoquo  modo  mcn  ,  quod  io  ordinc  ad  yctitfx  poov 

InipeditaabaAioiieificiJcpcocoteili-  fjjMB*^*?^^ jWM!^' 
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ipfiuB  refwtendam» 

&  adcpinillratio  debcant  pcncs  mari-  •«•^MMMMMMMawMi«M«> 

cum  permaQcrc  ia  ordiae  ad  onera  ma- 

trinKMij  fttbennda ;  in  ordine  vev6  ad  IV. 

putatiuam  poific  agcrc ,  cura  cx  tiinkl 

inualido  {>ecmancac  penes  maricunuf     An  diisoluto  macrimoaiojptttatiuo 
Oemtr*  cnim  impugnaberis,quia  poteft       dari  poiUc  prasrcripcio  adniecfiis 
quidemagcrcdinblucdomacrimonium  vaocaikjaliuidodotali*  ^ 

cogaita  iauaUdiutcciufdeyfic  fic  iimui 

aaiepeeefKbffl  docem,qucefle  noiLa  syHUUKSFM, 

poceft  Hnc  nutrimonio  vcl  valtdo  >  vel 

prsTumpio ,  non  au  tcm  codem pcHcue-   Expmtttr  titnlta.  i. 

faiiiefquia>cumtuncmaritusiuftineac  fDM^xfnfmttl^^e^Mis»  %l 

oncra  macrimon i j  >  debcc  in  compeoiilr   Si  canflantc  matrimonio  maritus  deeiderit  i 

tioaem  gauderc  vlufiruilu  dotis .  pofiejfione  fimdi  dotalis  >  &  altar  aeqm* 

Ratio  ex  eodeduciturfecttndo>qoui  fierit,tMnpotefihicfiri^erUtere,$. 
fundus  dotalis  datus  in  dotc  putatiua    *DifioUtto  matrimonio  ,fi  in  tertium  dcuene- 
conilancc  codcm  ma  tr imonio  t c  iaaiie-       rit  ^  q»i  diu  dettnuerit  featndnm  aliquot 
aabilis>&>n  Alieneturjipfoiurelitinua-      bieimfr^artberet .  4. 
aiSiK»    ^'^*  alicnatio,  ficuticU  inualida  alic-    Secundttmaliosprafcriberet .  5. 

ia  natio  fundi  doulis  vericx  vi  l.Iuliamff.    Trobabiiiiu  viuenie  eadem  vxore  tton  fr4* 
4ats  po.  defim.dot.Glofafi7tgidarisiiilJatde§.A*      ferAeret.  6. 
tuim.  e(l  taliff'.  defund.  dor.,  crgo  ctiam  non  potc-    EttiemdifimSafritferAerttt  7. 
«nal^eoa-  rit  coallaotc  codcm  macrimonio  pras^ 

•  fcribi  MTg.textus  m  l.fifundim  ff.  de  fund.  'pxIsQyisiTio  IV.  Ex  pra»xdentibaa 
49tal.,&l.alienationis  ff.de  vmt.fipitf.9  LJ  facis  coniUc  non  dari  aducrfut 
&  in  l.  vbi  Ux  ff.  de  vfucap.  vxorem  in  fundo  dotali  puatiuo  con- 

Vc  auccm  pociifimum  cogno(catiu: »   ftantenutrinKMiioprsB(criptioncm3fo-  f 
ad  qucm  cffcftum  hic  difccptatio  fuc-    do  fupponimus ,  quod  difsoluto  iam  Expofiti» 
rit  examini  propofita ,  fcias  non  procc-    matnmomo  lilo  puutiuo ,  vcl  pcr  fcn-  ditqmfi— 
dereypocilfimumiaordincad  maritum,    ccnciam  Ittdicii  Ecclefiaftici  ,  vel  per  tioiii9. 
qui  agac  ad  acquircndam  candcm  do-    obicum  marici,  qui  cecidcric  a  po(se&o- 
cem  uculo  pradcripCioais ,  cum  eaim_.    ne  fundi  doulis,  vxor  aou  cgerit  ad  il- 
iUamdotempolfideatnominedocis,&  liusrepccitionem.ftdiajicumcanporis 
aomine  vxocis,vix  illi  poceft  compctcre   crandcrit  a  dic  foluti niatrimonij,qua»> 
kis  ad  praB(cribeudum,fed  ia  ordine  ad    cum  fufficiat  ad  legicimam  praefcnpcio- 
alios  ab  codcm  marito  ,  quatcnus  ipfc    acm,  &  cuac  inquirimus  ,  an  aducrfus 
maricus  ,  dum  adhuc  condircc  illud   eaadem  vxorcm  lubeadocum  cSeStm 
macrimonium  ptttatiuum ,  cecideric  a   praefcripcionis ,  adeout  tollatur  tali  d- 
polfcflionc  fundi  dotalis ,  &  alius ,  qui    tulo  iplius  adio  vindicitiua . 
candcia  acquifiuic ,  inccndac  fuadiuo.*      HaKdifficuitas»  quaBficaud^pcopo- 
g     iiium  praefcribcrc ;  Quo  ia  cafu  pottffi-  iittur,poeeft  (ccundttm  dttplicem  fen*  f 
i|.        mum  dicimus,  quod  aducrfus  vxorcm    fumcxan:inari.  Prim6,  quaccnus  con-  T>uple% 
e^um*  in  illo  fundo  docali  non  currat  prac-  ftante  matrimonio  maricus  ceciderit  a  ftnfiisdif 
ioienuac  fcripcio,&  hocnoa  fiilum  perallcgaiam  po6e6ione  tai»  ittiidi  dotalti »  qme  in 
Imc  dtf-  rationcm  ,  quodycnmfundus  iilcdu-  aiiumdeucncric,quitancumdctinuc- 
rantematrimoaiofitinalienabiiis,  vti-  rit  conltaatc  matrimoniOf  quancum  ex 
qoe  cdam  noa  fit  prasfcripdbilis ;  lcd  l^m  dtfpofitione  fuffidat  ad  pnBfiad- 
cciam  propter  hanc  rationem  ,  quam   bcndum,  &  difsoluto macrimoniovxoc 
modo  adtUmus  »  quia  licet  dominium  ipla  fuodum  illiun  000  rcuocarit .  Sp» 
illius  ftmdiadhncicmancat  pencs  can-  cundo,qnaienus  dtlinluto  matrimonio 
dem  vxorcm ,  cx  quo  camen  fundum    fuadus  illc  ad  tcrcias  manus  dcuene- 
alium  tranftuiit  titulo  docis  dutant&>  rit,ia  quas  tantum  teiapQris  pecfSuiera* 
tnatrimooio ,  quamcunque  atfonem-.  ueric,  quantUm  ftiificiat  ad  pndcribcn» 
tranftulic  adeuadcm  maricum  in  ordi-    dum ,  6c  iion  niH  poft  illud  tcmpus  vxoc 
ne  ad  vfumfru&umApicnam  admini-   ^^ic  ad  vindicandum  fuadum  lUum* 
flcatioDem  refbruato  raidomiiiiodam-  luxta  vtnmique  (eafvtm  in  pr«(enti  di^ 
taxat,  non  debuic  agcre  vindicando  ca-   cutictur  . 

lem  fuodum  >  adcoque  adueciusiprum  Rdfpoodeo  primo.  Si  coaftantema- 
 prtefcriptio .  tROKmio  maritus  putatiuus  oeciderit  k 

poffcflionc  fundi  dota  Iis ,  &  codem  pcr- 
icuaAntc  poti&dcns  taadiudcunucriCt 

n 
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vt  fuSiciac  ad  legicimam  prxfcriptio*  ualiditateinccxlcm  perTeOeniieHcper: 
l'      iiem,non  tcncc  prxrcriptio  aducrfus   cipiendo  frudtus  docis cencatur irudai 
Si  con-  vxorem,  licec  haec  immediaci  diHoluto  a  dic  fcicnciae  ad  diem  difsolucionis  ^e- 
lixnti^    raacrimonio  fuadum  illum  nonreuo-  AicucreFifcopcrcexcumM/.inre/i«jf.(fe 
mAfri-     caueiic .  Ratio  cx  co  dcducitur  ,  quia,   ritumpt.,  &  per  tcxtum  miMBirimmi  i 
monio     cumvxornonpoirjtagerc,ni(ipoftmor«  tumffMvfufrnd.legat. 
""^*'**    tcro  marici,  cum  omneiu  adtionem  in_.      Maior  difiicultas  cft  quoad  feaindQ 
^^^f^  conftitutionc  dotis  in  illum  transfudc-   fenfum,quandofcilicct difsoluto  roatri- 
fionefun  ric,cunc aducrius ipfam folummodoiii-   iiionioilloinualido,vclperfoiitenc^in  4 
di  doM-  cipitcurrcrcpraifcriptio,  quandoinci-   ludicis  Ecclefiaftici,  vel  pcrofaininiflB-^ 
lis.aitc  ,  pit  habcre  aflionciTi  pcrca,qux  doccnt   riti  puutiui,fundusilledoulisperue- 
qui  dcn-  Dursudus  dccij'up.6.>>u'n.j.,  Rota  Rmana  nic ad  ccrcias  ounus ,  in  quaspcrkuc- 
""jy»on  purt.^.rccent,deeif.x^z.num.ii.,  Mmtis  raneritpcrtantumctmporis,  quantura  ^iotai,, 
P^y^     ^ntonius  SiAeUius  in  fummA  diHerf.trjiS.   fufficiatad  lcgitimam  pra;fcriptionem ,  deuener-c 
^p^^  in  verbifrxfcriptio  mi».xo.  vcrf. quod vo-   qu ia  cunc j  fi  tucrit  vcrc  dos  ctiam  non  ina!^, 
r4r»arg.defumpto ex i.anvitimff.  ie  di-   prxfcribitur  pcr  ca ,  quae  docet  Bdias  ^koffi 
tierf„&temp.fr£f(ript.  §.  inter  vmdno-    Tiouellus  dedotepart.li.partisfecimdxr.u.  ^*^** 
remb^it.devfucap.  iun£liSglof.  ibid.,  fcd   ^^.verfjtcmprocedit  durante  pcr  textum 
pro  temporc ,  quo  vxor  inc^pic  habcre   hlxtiamff.de  fmd.  dot.,  &  part.  7,  priiiil.  jj^)^  ^|,. 
actin:r  11  ii  ri tantumtcmporispcrtran-    i.»j«»i.ii.,vbiafscrit,  ^uod cti.im illc  qnos  ifte 
fi>c ^quod  cikc lutHcicns  ad  praefcribcn-   fundus  docalis  difsoluio  matrimonio ,  noivpra^? 
dum  fundum  tlotalcm , crgo  &C.        '  quou :q uc vixerit  vxor  femper remaneac  tauM^ 
NcqucobeftepoiTunCca,quaBobijcit   uotalis^iiccpoHitaducrfuscandcm  alic-  1 
BMus  7{oucUus  dc  dote  part.  1 1 .  part.  i.   nari,ncc  prxfcribi ,  quod  cciam  videtuc 
wtm.  38.  in  verb.  item  precedit  duratttt.*  dicendum  in  ordine  ad  dotem  putati-        ' ' 
#4// ffi4m»ion/o,quod,cum  mulicrpuca-  uain,  cumctiam  in  ordine  ad  ipfam 
ciua  fempcr  habuc.it  cxpericndi  ^tc-  dctur  vxon  attio cx  llipuUtu ,  &  taciu 
flacem  allcgando  nuUitaicm  matrtmo-  hypotheca  per ea,qua:  lupra  docuimusy 
nij,  &  hoc  non  prxllitcr.t  duram.;  co-   <S,'  li  (iiljjluto  matrimonio  potcQ  vxoc 
dem  macrimonio ,  fibi  prxiudiciuro  in-  putaciua  agcrc  ad  doccm  pucaciuaA 
tulcric ,  adcoq;  ad  rcpccendam  illam..  repecendam ,  poceft  eciam  vxor  verai^ 
doccm  eidcm  obiiiKit  titulus  pra;icrip-   agcrc  mordiiic  ad  vcram ,  &  ftc ,  il  noh 
tionis.  X>loii,mquam,obcircpoirunc,  curric  prasicripcio  aducrfus  iftam  noa 
quia  fupponimus,  quodpro  illotem-  obftantJ,quodvxorcefsaritaba£kione^ 
«>oic  conftantis  macrimonij  vxor  fucrit   ncc  vidctur  currercaducrfus  illam  non 
igaara  illius  nuUicatis ,  adcoq;  ncc  co-  obftancc ,  quod  non  egcric,  nainada:- 
:Bicauerit  fibi  inetfe  poteftacem  agendi ,  quaca  ratb ,  ob  quam  non  ccmceditur 
Jicquc  pro  illo  temporo  aducrfus  ipfam   in  dotcvcra,eft,nc  vxor  indouta  rcma- 
jujftoc^  noa  pocuiccurrercpracrcripcio ;  uam,li  ncaccum publicoprxiudicio,qu;cciam 
»ait  in  fucncconfcianuHiutiSy&nihilominus  ratio  miiitatia  dote  putatiua . 
xiVitri-     contraxcrit  iam  iusad  doicmintclligi-      Nihil(»ninus  alij  contrarium  arbi- 
monio     tur ad  irilcum  dcuoiui  pcr  ca ,  qua:  du-  crancurjinterquos  idcin  Haldus  '^ofieUus 
cnm^igno  cuimusy«fr  boc  eodem  tit.de dotc  i  .pranot.   d.  part.i  i . partit  fecimdtt  mt.^i.  verf.item  J 
^*'*""      I  i.nnw.iy.  per  tcxtum/n/.«7«;  fon^rj,  c?"   pi\ic cdtt  dttrdine  ,c^m  ca  pociUraura  mo-  Secundo 
Mttb.  tnc^cfias  C.  de  inceji .niipt . ,  &  in  §.fi   ucntur ractone,  quia/:umdiii>olutoma- 
4diieifiub^ie,deaS.  Quod,  ft  fupponas,  trimonio  adGc  in  vxore  plena  faculus 
quodvxorignorantcr  contraxcric  illud   expcricii  li  pcr  auocationcm  ciufdcm  • 
macrimonium,  &c  pro  eodem  doccm_»  dous,&  nonexpcru  fucnc  liiamvindir 
confticueric ,  &  deinde  fuperueniente  in  cando  intra  tempus  a  iure  praBfinituOy 
cadcm  rcicniia  nullitatisperfeucraucrit    \  idcr.tur  in  tcrtio  pofsclsore  vcrili- 
in  codcm  nulla  intcrpufitaadcionc  pro   cariomnc^  conditioncs,  qusrequirun- 
•doce  repetenda;  tunc  eciam  videcur,   turad  legitimam  praBforipcionem,qua 
quodincadcmccfjct  aiftio  dotis  ,  &:  ius    poflitfctucri  aducrruseandcm  vxorcm 
ad  liiam  dcuoiuacur  ad  tilcuro ,  quu   pollca  agcntcm  excttucado  de  lurc  libi 
illa  perieueraiitia  in  matrimonio  cum  coinpetaitc  ex  dMvvenepraBrcriptia» 
.fcicntia  nullitatis  ciufdcm  cquiualct    nis,  Quid  iam  concludcntiurn  5 
concraciui  nucrimoniali  cuiu  lua  icicn-      Rcfpondco  fccundo .  l^robabiiius  cf-  prot),ibi-' 
tia;  vndeetiamdoaaimus/M&  hoceod,t^  fe ,  quod  ftcuci  viuence  eadem  vxore^  nus  viu6- 
d.pisnot. II. ,  quod  ,  /1  maricus   aducrfus  ipfam  non  currit  prx.'cripcio  te  eadeiQ 
contraxcric  iilud  roatnaiomum  cum    indotc  vcra,  lu  ncc  currat  m  dotc  pu-  vxore  no 
i  nuUiucis  ciuidca!,&  poAift  fatiua , &  iioc  ob  fpecialedocii priuilc-  P^"'"- 

oj^  giiiii^jillll^lMMiiidoc^^ 
■  ' ,  "    "  rcau" 
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fMltiieSiie .  In  ordioc  ad  doccm  veram  aureoruiu ,  qui  aonerat  proprius  eiuT-  • 

csprefsi  hoc  faftinct  AMm  TigmllHs  d,  deoi  Cum,  nec  dut  Patfii» fed  alieoiu* 

part.feptima  friuiUg.  i.  nnm.  1 1 .  fdlent.  quarauis  rcputarctur  proprius  altertus 

/(:]pf/«Mjqujanerit4C|uodncuti ,  ncon*  eorundcm :  Suppoao  vlterius^^quod^fi  ' 

ilance  matrimonio  nne  conrenfu  vxoris  natniBoq^na loter  Gaiain*& Senipro-  F»(^un» 

fa(fb.i  cllct  alicnaiio  fundi  dotalis  cflct  niuminituroeiretverura,&  1«^?'^'™"™,  ^'f™"''" 

onioio6  inualida ,  ita  ctiam  forecxnua-  idem Sempronius  titulo  prxicriptionis ,  ^^^^fg. 

lida»  fi  &aa  fuiflct  eodcm  difloJuio  per  fi  tantuin  cemporiseirecelaprum,.quaa-  nesexpo. 

texcum  in  L.  ft  con^aate  (^.  ie lUnaf.  ante  tum  fufficit  cidifpofitionc  luris  ad  prac-  Samm 

tu^t. ,  quia  adbuc  fundus  illc  rcmancc  fcrit>cndum,iii  £iuorcin  vxoristuodum 

dottlii>  4e  &  vakt in  ordine  ad  aliena-  illum  acquircret ,  adcout  ibltttoinani- 

cionem,  valctctiam  in  ordinc  ad  prjc-  monio  fundum  illura  fic  per  praufcrip- 

fcriptiooem^x  qua  confurgeret  alieua-  tionem  acquifitum  teneatur  ip&  >  vel 

tio.Inonlioever6addotem«itatiiiain  cini  hxredcs  cideni  GiUB  rentuerc^ 

dcduciturexeademrationeformalijOb  pennd^^ac  fiillumtanquamproprium 

quam  inducitur  prohibitio  alienationisj  ciufdem  ab  initio  acccpiITct  per  tcxtum 

«  pnefcriptioais in  dote  vera ,  qus  eft  inl.TompotuMsi^bt^titeff^de  acquir.pofief. 

ncdefacili  vxore$indocatx,&innuptaB  Suppono  vlterius  pcrca>quxdocui/N& 

rcmancant ,  qua:  ratio  aequd  militat  in  boc eod.  tit.  de  Dotc  i .  Tr^not.  1 1 .  w«.  1 7, , 

dotcputatiua ,  quia  illa  dl  ctiam  con-  quod>  fi  matrimonium  putatiuumfue- 

fiitutaAdeftinatainordinead  vlterio-  ritiaualidura  ob  conditioocm  ieruil£# 

xes  nuptias  contrahendas .  ouritus  tituio  prcefcripcionis  non  ao* 

"Dlxieadem  i/xom;iWnrr,quiailIa  de-  quiracin  £iuorem  vxorisfundumillum 

funda,ficuti  fundus  ille  cefliacefle  doi»*  docalem  pcr  textum  in  L  Trocidia  ff.  dt 

7     lispereafquznotatK/rnifiAUiivlvtpiir^  /nrfdrtfr.QijlibusfuppontisinquirOyaOjfil 

£adem  Uuloc.cit.t&c  alicnabilis  pcr  ca,qu£e  ap-  illud  matriraonium  clfct  inu.iiidum  ex 

^^f^  psobatBjildtuuil,  i.ff.folur. matrimo».,  aiiacaufa  a  couditionc  fcruili  maricus 

y^^"  ita  efletobnoxhis  prac/cnptiooi ,  cum  infouoremvxoris  tttulo  prxfcriptiooB 

tunc  non  gJL;deretpriuilegtisdotis,ncc  funduraillum  acquircrct. 
tuac  fubcUcc  pcricuiuin^  vc  vxor  iado-      Meaiiai  mcM^''^  eodem  tit.de  dote  t, 

tiCI  rcouoeat , .  i.fr^met.  ix.mm.  17.  allegafle  BiUdwtu 


l^ueUum  dc  dotc  purt.  1  1 .  p.irtis  fci  imJx 

mt.ji,  aflereaccffl,quod  ccum^u  macri- 
moniuoi  eCTct  inuaiidum  ex  alto  tttulo 


^      ;  §,   V,  a  conditioncfcruiJi,non.ia]uircret,ficu-  f^^^^^^ 

•  '    •     .  .        •  ^  tinoftaojuiric  .quaado  dt  mualidum  tinci^ 

Aomantai  m  matnniooio  inuaiido  ex  cx oonditione  feruili ,  led nefcio ,  qua...*  ntionc^ 

aliacaufa  a  condittone feruili  per  duclusrationc  illum  pro  hac  fcntcntia  nlibi  £u 

pcasicriptioaem  acquitac  do-  ciuueriro,cum  eiprc^coacrariumdo- 

umpuatiaam  auenam  ceat  aiTercns,  quod,  quando  eft  inuali- 

iafmoremvioril»  dum  cx  alio  capitc  concurrcntibus  dc- 

bicis  circundantijs  illud  fuodum  pr<ef- 

SFUUjttityM,  cribatin&uorem vxoris .  Fort6 noaez 

proprio  foiite  exhaufi^fed  ex  aliquoalio 

tuU  exponitwr  titdm  fecmdmn  omnes  co»-  Dodorc  fiaillre  allcgantc,  vel  intcrprc- 

iittmm biioimamntos ,  i.  tante.Quidquidcamenfitdchocplaccc 

j^gnatierratio,ahmammaritus in  matri^  rcin  fccundum  rationcs  ,  &  iuca  pka^ 

«NMio  imuUdo  ok  conditioaem  ferniiem  examioare  ,  &  difcutcrc . 

fMmtdkmmmtfr^cribttbtfmimm  ,  Vtdarius,&medalitntliaeinre>  9 

vxoris  .  X.  proccdamus  aducrtcndum  cft  ,  quod  AflTgru- 

Si  eon/iaute  matrimonio  vxor  fnerit  mamt^  cejttus  in  dj.  Trocuius  If.  de  inre  dotiitm  in  ttir  r.irio^ 

'\,& Infianratm  matrimmm0t0ilit  ca  parte>qua  ftaeuic,  quod maritus non  ^u'" 


•ktttfrxfcribit  iiifauorcmvxoris .  5.    pra:l"cribat  in  fauorcm  vxoris  fupponat 
flpnrfs  wutrimonium  eft  umdidmft  no»  oh    coadiuonem  feruilcia  fe  teoere  ex  parte 


iiniM- 


tmiiMmmfbmSm  mtntmfrtfmMi  efuTdem  vxoris ,  qus  docem  illam  alie- 1;  ^0  ob 
.    iitfimmm  vmis.  4>  nam  contulit  ignorante  marito  condi- conditio* 

V  j     tionciu  feruiicm  in  vxore ,  &  fic  afleriCf  nem  tar- 

DUoyisino  V.  Sappono,quod  Gua   ^uod,  quantumuis  elapfum  fit  tcrapus,  uikm  06 
in  matrimonio  putatiuo  contra-   .fro  quo  gauifus  cll  illo  fuiido,  rcquifi-  prarfcn-^ 
docum  Seawroaio  eidcm  contulerifi.  tumadprxrctibeadumjaoatauicaac- 
iwl  Buereiaulen  QUb  pro  ipfa  funda  ^uirac  vxori,  ^uia,  cx^uo  eft  ferua,  cft  ^J^*^ 
^ucadaindotalenvalocift  bisaiiUcaii;  jdy  coiiditiouts ,  vceidem  nihil  poiHc  ^'^"'^^ 

Mnua  ac^ui- 
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tcqoiri  per  tcxtum  in  l.  fui  dttinetffjie  in  inacriinonijs  inualidb  ex  alia  eaura,' 

ftg.  iur.  Quod  ,f\6it  fuppoficio ,  <]uod  vc  per fe  patetj  <]uiaimna6}  nec  incoodi- 

eadcm  fxmina  conftante  itlo  matnmo-  tione  feruiliy  qtutidoieteoeretex  parte 

niode  ii&o  fa(£ha  fuerit  libera,  feu  ma-  mariti,quiaicum  non  acqaireret  nomio 

fiumiffai  tunc  diftinguendum  videtur,  ne  proprio,fed  nomine  vxori9k(|naBiiOQ 

-     vel etcnim ,  poftqualibera fa£kacftcon-  incapax  cft  ad  acquirendum,vtiqueva* 

^te^"'  fcntientemarito^conualidacum  cft  illud  lidi  per  pnsferipnooeiii  acqoirerct . 
^J^^^  nutrimonium,&  tunc  non  eft  dubium, 

vurfiie-        t  fi  pracfcriptio  fucric  complcta-»  ^iifc^^i— 
rit  nuuui  maritus  per prfeicriptionem  fundum  iU 

miffx ,  &  lum  acquirat  vxori>qus  (icuti  tunc  ca-  $.    V  I. 

v.-ilida^,  paxcftfa£Umatrinioiuj,iaedamcapax 


tum  roa-  cifcfta  eft  acquifitionisperea>qtienotac 


An  in  tafu  matrimonij  inualidi  ob  con- 
dicionemferuilem  ,quod  validacur 
per  manumiffionem,praercriptio 
debeac  incipere  a  die  rnanu*     . ' 
miffioius  ,  an  adio 
matnnioiii^* 


» 

Exponitnr  fet^m^UJ^i^tims .  i. 
RatiQ  fHodau  incipere  i  iie  mmiamjfimids.xl 


przicri-.  ^"'^  macriraonium  illud 

bic  in  fa-  conualidatun)  oon  eft  diflcntiente  ma- 
norem^  rito  ob  illam  conditioocm  lcruilcm ,  & 
vxorii .  t  unc  idcm  dkendum  cil|«|iHxt  infra  di- 
ceturj  dum  de  matrimonio  inual  ido  ex 
alio  capite  a  cooditioric  fcruili.  Exqui- 
bus  omnibus  deduci  poteft  ratio,ob  quS 

teXtUS  in  d.  l.Trocnlus  ff.de  iurc  r/r;  r  f l.a  t  u  i  t 
nop  currere  pracrcripcionctu  unauorcin 

vxoris,  quae  alia  non  fiiit,  nili  ca>  quod  f^atis  fefi  mortemalterius  mn  incipit  eur- 

propter  condicionem  feruilcra  elTcc  in-  rereprjcfcriptio  ,nif$poflmortemiUins.^. 

«apax  acquircndi  illum  fuodum  dou-  "Hon  potefl  efie prttjcriptiofweoojfejfione.A.       •  ^ 

kni .  Hinc  .  Sententi*  ajferens  adneniente  lihertateperfi- 

Refpoodco,  quod  marltus  in  alijs  ca-  ci^^mmsfuerit  inc<tpta  mftrmtute.  5. 

4      fibu$,mquibusmatrimoniumcftinua-  Difcrmeitb»erpr^fcnptioiim4iMiutm,& 

Qiiiiuuio  UdumjpraBterquamobconditioncmrer-  pajfiuam .  6. 

•nacrimo  uilem,ticulo praelcriptiooisfundum do>  TroirabUiHsnwiaeifit ,n^iiie »4MMW/^ 

ulera  acquirat  vxori  puuduae .  luex-  fi^nis  .  7, 

imulidu,  p^gjjj^  g^^^  TigneUiu  de  dote  d.  part.  11. 

conditio'  f*"<.*.iw.  i8.,quod  probat  a  contrario  "rvIsQvisirio  VI.  Didum  eft  inpras- 

nem  fcr.               "Preadas  verb.  qttod,  (i  vbr.ff.  U  cedoiti  paragra  pho,quod,fi  (crua  i 

uile  m.-i-  de  iw.  dot. ,  &  per  tcxtum  in  l.qui  alienam  concraxcrit  macrimonium  inualidum^  QgaAf 

xitusprf  f  ff.  de  donat.  cauf.  mort. ,  C  in  t,  ittdebiti  $.  ob  coaditioaem  feruiiem ,  &  conftante  lua  d»; 

aUc     (juadftnummiffJecMiitJndeb.Rzlioaar  eodemoiatriiiioniofueritliberaefifofta,  l)C>ti"^ 

AuQcen  c(;mcxcodcduciciir,quia  in hac  fuppo-  'cu  manumifla,& fueritcomplcu  prff-  °P*!V^ 

^""'^ *  fiuoac  intcrucniuntomncs conditioncs,  cripcio  fundi  doulis  alieni  dati  in  doce,  ^fr"^' 

qo«  a  iure  rcquirunturad  legitimani^  quod  pr^rcriptioteneatin  fauore  vxoris. 

pcaBfcriptionem ,  ncmpc  poflei&o ,  cum  Nunc  dubicaadum  occurric,a  quonam 

inarituspoduleacnomiJie  vxoris,citulua  tempore  dcbeat  incipece  (Mnefcnptio  ad 

dotts,  bona  fidesoonfbentts,&  rccipien^  hoc ,  vt  teoeat  m  £iuorem  vxons ,  asu 

tis ,  nec  obftac  inualiditas  matrimonij ,  a  die  contra€li  macrimonij ,  adcout  ab 

^uia  liaBc  non  potcft  confcrre  ad  racio-  iiio  die  coputandus  fit  terminus  a  jquo j 

nem  pnricripcionis ,  ergo  non  eft ,  cur  ttbai  fi  roannmiflio ,  feu  libertas  noiL* 

non  debcat  (ortiri  cHfeaus  verac  praef-  fuerit  in  fsemina,  nifi  per  roulcum  lem- 

criptionisi  ncc  obftac,  quod  praeTcripcio  poris  ab  iUo  dic«  an  vcrd  foluromodo  a 

curonalafideaiiaorisnonteaeat;non  dietalitlibcrtatiiffoimanumflBoiiii» 

obftat, inquam,  quia  mala  fidcs  non^  adeout,  fi  matrimoahuii f^icrit  contra- 

verlauucircarcSf^iticdanturindotemf  ftumanteanniun  «die  nunumii&onis 

ftd  cirea  validiutemi»veliaiialidiuiem  debeat  tempuspraBfcriptionis  incipere.» 

macrimonij,qux  inoi4ilieadprKftrt||^  poft  annum  matrimonij,  &  a  lempoMy 

tiooemaonotficic.  ^uoiac|q>iCfflanuau^ . 

Neque  valcc  paricas,  quc  dedodcur  Bx  diEtis  in  pwciPditftuipotMtewtHi 

cx  m.uriiiionioimialidocx  titulocondi-  in  cafu  ,  quo  incentaretttr  pracfcripcio 

Splnitur  uonis  icr uilts,  ob  quaoMion  admittitur  aduerfus  vxorem  in  bofiisdocaiibus,vbi  . 

racip  op.  prxicripcio ;  Non  valet,  inquam, quia  divnos  eandem  noo  iacipere,  nifi  poft 

iii c 3 cafu  conditinnis  feruilis ex  parte-»  mortem  mariti,quia  vxor  ance ill4 non  ^  (jjcrna' 

fdcmiii^  ell  ipccialis  ratio  iocapaciutis  poteft  agcre,videtur  ecia,quodiapr(sC-  aa^^i^^ 

adac!«iireadum,qusratioiioaiiulttat  ribypothcfi,inquaTXordaiteoimli-iib. 
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tione  feruili  non  porcft  acquircre  ,  ncc  roodoin  continuatioae^&termtnoiilas 

per  conle^uens  agcre,prxrcriptio  in  ip-  dignofcatur  habcrei  ia  palfiua,  vt  pra> 

mu  &iioftni  non  poflltcurrcre,  nifi  ^  ioaichim  infaratnr  iUam  pacienu  re- 

tcmporc,quocffcd.ifucritruiiuris,c0m  ^uiratur,  vtprocefflpore,  quo  illacur- 

ab  tlio  tcmporc  dumcaxat  podit  acqui-  ntyadfit  ius  opponendi  in  illo  concra^ 

rere .  quem  agicur  ae  pndcripcione,  qtioc)»  li 


Adde  primo,  quod  vocatis  po(i  mor-  non  adlit  «ccfiuadtienat 

Voc.itis  tcm  altcrius  iurc  proprio  non  incipiat  fcnptio . 
pod  mor  currcrc  praefcriptio  ante  mortcm  illius,       Addi  potdl  fecundoj  qood fiiperue- 

lemalte-  ^  fic,nifi  fa£to  loco  rucceflioni  DwmdHS  nicntclibcrtatc  in  fcrua  inillomatrimo-  Retrotr» 

decif.4x6jt.7.,RotaRomatupart.p.recent.  pio  putauuo  immcdiate  reconualefcat  iiicur  li- 

d:f»7.i4i.nw.ix.Abocnonalbntione»  iUnd  matrimonium ,  ac  proinde  tan*  baof- 

pttprzf-  nifi,quiahuiufmodi  vocatisnoncompe-  quam  ratum  habeatur  a  principio  » 

criptio    cit  ius  in  adlu ,  nifi  poil  talem  morcem»  adeoquectiam  quafi  tidtione  luris  retro- 

anternor  ergo  eciamfiaeminc^iUBfitinancipium»  trahacurilla  liberus  ad  inicium  con- 

temiJjuis       potcft  incipcrc  currcrc  j-traefcriptio,  tradli  matrimonij.Quid  iam ininc  dif- 

luii  j  tempore,  quo  cfietla  1  uerit  fui  iu-  crimine  decideodum^ 
nSf  &  capax  acquirendi .  Refpondeoprobabilins  cflepraeCcrip- 

Adde  fccundo  ,  quod  non  pofGtefTe  tioncm  in  fauoreiTi  vxoris  non  incipere 

^     praBfcripcio  fmc  podeliione  per  ca ,  qus  nifi  a  die  manumillionis  ciufdem fzmi 


Noo  MV  docuimus  tom.  i .fiA  tU.  ContraOas  i,U  nm  MOpier  rariones  adduOas  pro  pri-  Prob.ibi- 
ceftefle.«  contraS.y  vt  fic  frr^nM.x.nu.  1 1  .,cum  ipfa  ma  fencentia  quas  arbitror  concludcn-  ''"^*ip,"°" 
(nefcrip'  polfciliofitfundamecum,&radixpracf-    tir  euincere ;  Nec  aliquid  ncgotij  mihi  ^ 


^a^f^  cripdonispertextum/iif.poj^e/ror  rff  rrf.  fecefcunt  adduAa  in  contrarium  per  manoiiitf 

f™*"****  MT. m 6.,  crgo,  vbi  non  eft  po/rc(Iio,non  Baldum  Nouellum,  feu  pro  eiufdenx..  lioiiis. 

—  *       poteft  elTe  pracfcripcio/cd  fxmina  fcrui-  opinione;  Nooprimum,eoquia  ex  hoc, 

lis  condicionis  durance  tali  qualiut^  quod  fuperuciueme  libcrtace  conualef- 

nonpoteft polGdere  pcr  cexcum in  l.quod  cat  matrimoniuro ,  quod  antecedentir 

nnhietff.  regul.  iwr.,  crgo,  nec  poteft  inci-  crat inualidum,non  ben^  infertur,quod 

-  pere  in  fui  fauorcm  pr^fcnptio .  ex  tunc  conUalefcat  praefcriptio  >  quae 

£z  aduerfo  BaUia  iioucUiis  de  dote  d.  antecedentcr  nonfKxerat  curreie  »  fed 

part.ii.partisfeaaiiMn.iS.propimedium  folummodo,  (icutiiuncincipitoonua- j 

5      videtur  fentirc,quod  dummodo,quan-  lcfccre  macrimonium ,  iu  folummodo  CTeitcnr-' 

n ^^'m'  do  eadem£Bauna efefta  (it  libcra  ,  &  tunc incipiat  currcre prasfcriptio ia  prx. 

Baldi  No     jg,^      adlniecomplcta  prxfcrip-  uorem  vxoris ,  quia  tunc  folummodo  fcripcio  , 

Bk)'a^>  tionc  ,  &  conditio  libertatis  cucncric  incipitclTccapaxacquirendi,&legitim^  quando 

naastd'  durante  matrimoniopuatmo»  eadem  poflidcndi^&deiiidedatoctiam»  quod  '"'j'?'^ 

oenjetue  fiemina  per  prxfcnptionem  acquirat  cituncfieretTalidQmmatrtmonium  a  ^^!'"^ 

libert.ite  fundum  douicm,  quia,cxquoconua-  principio,nonproptcrcafequitur,quod  ""^" 

collince  icictc  matrtinonium  propter  ccllans  iin-  cx  cunc  ficrec  valida  prsfcripcto  aprin- 

^^"^  pediniencum,pr;fcriptio  complctu  r  poft  cipio,  quia  validltat  praeftriptioAis  mm 

dictuin  macrimonium  conualidatum,  dcfumitur  a  validitatc  raatrimnnij,  fcd 

tnr  perfi  ^  coudicio  compleca  pott  idcm  a  poceiUcc  acq  uircodi,  quf  cuoc  folum- 

ci  fmrT.  matrimonium  proderit  molieri ,  quan*  modoincipic ,  quando  incipit  libertast 

criptjo-   tumuis  fucric  tncxpu  durante  condi-  &exeo,  quod  lura  quodamodo  rctro- 

iu,qu.m-  (iQQc  feruili,-ex  quious  videtur  deduci,  crahcrent  pcr  fi^Uooem  calcm  liberutfi 

^"'^    quod  in  conlblidatione  matrimonij  po-  ad  tempoa  initi  matrmionii  ( quod  ta- 

^fJJ^^lJfJ  ftca  hdi  pcr  iibcrtatcm  acquifiuni-j  men  f.iifum  abfolute  cft)  adcffcdum 

cna^io'  tundet  idcm  fiaidus  Nouellus  fuanu  cx  tunc  reconualidandi  roatrimonium 

mbtiOi  inientiafiem,  quafi ,  qood  nuioQe  eiiil^  ei  aliquo  fine  non  propterea  fequitur> 

dem  aif>io  ad profiriptionem COiniale&  quod  intcUigantur  ctiam  rctrotrahefc 

cat  a  principio  .  ad  eiiedum ,  vt  ex  tunc  pofliec  acquire- 

AddipoteftprimoprohacBaldiN<^  re.Nonreciuidiim;quiaetkmexparm 

.         uclli  opinionc,  (&per  hoc  rcfpondctur  acquirentisinprxfcnptionc^fi  dcficiant 

.  ,  obi€aiscontrarislentenciae)quoddif-  conditiooes^ndcm  reddancioualidiy 

intwHTx  parcftraciodcpr«fcripciooeaftiua,ac  ficdocttimia «ow. i.fkbtif.CMtrsSittl.  (.d' 

fcriptio-      prsefcripcionepafliua.nam  in  aftiua  decontraB,  vt  fic  prmot.x.,  quod ,  fi  in-  ^xt^UA 

nem.iar  fufticit  poifcilioquomodocumquecum  teodens  pra:fcribcrc  inctpiac  poHellio- 

tt^  ,  &  lapfutemporisaiure  praBfiiiin>»jiecctt-  oem  noncumbona  fid^tedcum  dubb 

randum  vidcatur  dc  initio  exparce-»  praftico,  &  dcindcdubiumilluddcpo- 

praBfcnbeousj  an  cunc  fciiicet  habcac  nat>noniociputpra:fcriptionem  adic 

ennrfftiiinw  aii  |.,^4^i.^minm j  Aiin-  poMaHi  indttUo^  ftdidicdnQfid 

Mmm  %  diio 
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dahijfO^d  cthm  doccat  "Panormittuuu    Scmprooius  oninin^  ignirus!  Proecv 
fcft  Hoflienfemin  e.fin.  de  frsfcript., Silue-    dcin  matrimonio  coniueuta  fuerat  dos 
fier  verb.  prttfcriptio      J.propi  fin.,  Lef-    in  fundo ,  i^ui  tamcn  noncratproprius 
ftnt  lib.  X.  de  iHfl.  c.  6.  dub,  i o. ,  Coaruuias    ciufdcm  Caiz ,  ncc  conflituentis  dotcm 
Teg.pofifjior  §.  II.,  Bonacina  de  contrdf.    proea  .  Pro  lantotcmporcScmpronius 
difp.i.q.^.pun£i.vlt.  f.i.  propof.z.numA.    perfcucrauit  in  polTcaione  illius  fundi 
yerf.quaroconfiat ,  vndcetiam  fi  fxroina    dotalis ,  quantum  cx  difpoGtione  iuris 
intendcns prasfcripcionem  fundi  dotalis    requiritur  ad  legitime  prxfcribcndum .  ^ 
ab  initio  tucritincapax  poflidcndi ,  &    Cognito  poftca  irapedimcnto  matrimo-  • 
acquirendi,&  deinde fada fucrit capax,    nium  illud  fuit  diflblutum, &  pro  codc  jxi^^f^l^* 
incipict  tantu  praefcriptioncm  atepore,    tempore  dillplutioniscognitum  fuit  vi-  fe^du* 
pro  quo  fafta  fueritcapax,non  pro  tcm-    tiura  alienitatis  rei .  Hic  maxiraa  cxci-  omncs 
porcincapacitatis.Noncertium;primo    tata  fuit  controuerHa  in  ordine  ad  il-  ouulitio. 
quia  non  conualidatur  macrimonium    Jum  fundum  dotalem  ,  an  tituloprae-  "Cs. 
pcr  fupcruenicncera  libcrtatcm  praecise,    fcriptionis  intelligatur  acquifitus  eidcm 
(cdrequiricur  nouusconfcnfus  cx  parcc    Caia;  vxori,adeouc  codera  ciculo  pofflc 
coniugis  libcridecepci,  &  cxcunc  inci-    fe  cueriaduerfusqueracunqueagenccm 
picfolummodovalercpcrca  ,  quae  do-    ad  eiufdem  fundiauocacionem;  anve- 
cenc  Taludanusin  qHortodifi.  j<5.  q.  i.art,    rbnonfubfiftcnte  prxfcripcioneauocari 
^.num.i^.,TataciosinquartodiH.j6.difp,    poilit  legicimc  a  Domino  illius  fundi? 
vnica  col.^.verj.  porro  quidquid,  Sanchex,    an  vcr6  tandcm  deuoluatur  ad  Fifcum 
de  matrimottio  lib.j.  difp.  19.  num.6.  Se-    in  pxnam  vxoris,qua5Contraxitmacri- 
cundo,  quia  j  quancumuis  daremus ,  moniumcumrcienciailliusimpedimen- 
quodfiilionciurisillalibcrtasrccrotra-    cipcrccxcum  in  l.  quicontraC.de  inc*liis 
hcrccur  in  ordinc  ad  validandum  ma-    nupt.,  &  aiia  concordancia  iura  fupra 
trimonium  aprincipio,  nonpropccrca    allcgaca  . 

rcftd  dcducerccur ,  quod  retrocrahcrc-  Ex  co,  quod  in  prxccdcncibus  dixc- 
turcciamad  cffcaura ,  vt  vxor  cx  cunc  riraus,quod,  fi  vxorconcraxcricmacri- 
podecacquircrccumpoilic  eflcfpccialis  moniumcum  fcicntiainualidicaciseiur- 
racio  in  ordinc  ad  macrimonium ,  quae  dem,  licec  roarito  ignorance,amiccac  di- 
non  iit  in  ordine  ad  acquircndum  .        ^am  docem  per  ea ,  quae  docenc  Baldus  2 

'Houellus  de  dote  part.  il.  pag.  mihi  176.  R^^ioott 
p  I     verf.fequiturtertius  cafus,&  Joannes  ^n-  fuaden- 

gelus  Boffius  de  dote  c.  x.  num.  iij.  tesraxi 
5.  VII.  pcr  cexcuro  in  l.qui  contra  C.  de  incefi .nupt.  V^' 

vidccur  ex  dircdlo  fcqui,  quod  ncc  fun- 
Ancontra£tomatrimonioinualidocum    dum illum  dotalcm,qui  alienus  fuppo-  ^^^' 
fcicncia  vxoris,6c  igaorancia  mari-       oicur ,  acquirac,ncc  cciam  ciculo  prx-  fcrjptia^ 

ti,in  quodacafuerJt  prodotc  icripcionis ;  pcr  camenimaAioncm,per  m . 

rcs alicna  , res  illa  prJB-  quamamiccic,  quodfuumeil,vidccur 

fcribacur ,  &  cuius  omnin6  incongruum  ,  quod  aliena  ac- 

fauore^.  quirac,&  iura,quacracionedcli^iau- 

ferunc,quacpropria  func  dclinquencis,a 

SVMMUKiyM,  forciori  videntur  rcfiftcre  acquilicioni 

alicni;  acquc  ex  his  infcrri  pofTc  videcur, 

"Expmtwr,  inquo  fenfuprocedat  titulus .  i.  quod  nec  fundus  ille  doulis  acquira- 

JUitiones  fuadentes  vxorem  non  poffe  acqui-  tur  Fifco ,  quia ,  cum  non  fadus  fuerit 

rere  tituloprafcriptionis .  2,.  eiufdem  vxoris,  ncc  potuic  pcr  ipfam 

Hec maritus  in  fui  fauorem  in  ea bypothef$  transfundi  in  Fifcum,  qui  aufcrc folura- 

videturpoffeprxfcribere.  }.  modo  bona dcliaqucocium ,  non  qusc 

fHttdus  illa  dotalis  prsfcribitur  in  fauorem  aliena  . 

vxoris  .  4.  Nec  vidctur  poflc  dici ,  quod  in  ca_i 

Satisjit  rationibus  contrarifs  .  5.  hypochefi  maricus  ipfc ,  qui  bona  fidc-*  a 

fitndus  iUedotalis  prtfcriptione  ftc  acquift-  concraxic,  illum  fundum  docalcm  cicu-  jjj^ 

tus  ab  vxore  potefi  a  fifco  tanquam  ab  lo  prsfcripcionis  in  fui  fauorem  indu-  ,ituJ  io^ 

indigna  oHocari ,  6.  £tx  poflic decinere,  quia  in  primis^ficuci  e.i  bypo- 

doccm  propriam  vxoris ,  quando  illa_.  thefi  po- 

DIsqyisiTio  VII.  Contraxcrat cum  concraiiccumillafcientiainualiditatis,  ccAinliii 

impcdimenco  confanguinitacis  di-  non  acquiric ,  fcd  tenecur  cradcrc  Fifco  f^oj*""^ 

rimenccCaia  cumScmproniomacrimo-  pcr  allcgacum  ccxcum  in  d.  l.quicontra  ^^^" 

nium  pcr  vcrba  dc  pr«fcnci,cuiu6qui-  C.deinceft.  nupt. ,  ica  ncc  vidccur  acqui- 

dcm  impcdimenti  confcia  eratCaia,  fcd  rerc  fuadum  docalcm  alicoum.  Dcindc 

ipfi 
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ipfi  nonpoteft  fuffragari  titulus  prac-  vtprius  implicite  dcccrnercnt ,  vtfuf- 
fcripcionts  ,  qum  non  detinuerit  nominc  fragante  utulo  vei  dona  tionis,  vel  prae- 
pcoprio ,  oec  poflederiCi  fed  nomiiie^  fcriptionis  in  delinquentem  transitf^ 
vxoris;  vndc a  primo  ad  vltimum  vidc-  tur ,  &  fucccfliue  poftea  ab eodcm  tan- 
tur  dicendumj  quod  fundus  iilc  dotalis  ^uam  ab  indigno  pcr  Fifcii  auocaretur. 
rei  vendicatione  poflit  auocari  a  pruno  Refpondeofecundo.  Fundumillum 
J>omino  ciufdcm  fundi  •  His  Uinen  dotalcm  ncpcrpra:fcrIptioncmacquifi- 
ininim^  obllantibus .  tumab  vxore^auocari  poQc  perFiicum 

.  Refpondeoprimofuaduaiilltundo-  abcadcmtauquamabmdigna.  Dedu- '"^:'!!^''^' 
talcm  litulo  prarcriptionis  acquiri  ci-    citurez  mox tliilis,  &  i  </. /.  quicontra C.      'Ji '  * 
dcm  vxori .  In  iianc  refponGonem  pro-  ^i»^jmftus,&exdJiXUudins,&dJia„Z^ 
4     pendet  9eUm ttsnabtt  ded«te  fott.ti,  f.^his ^.vtMig. ,  &  alijs coooor-  cam  m» 
ab        pjrf ./fr««</x  num.  1 8.  verf. ,  &  hoc potejl    dantibus  iuribus  fupra  allegatis,  yod» 
Us  nnr~  ^"f"'^^  *^  qtMrtam  decimam  cotutenientiam   aon  cft »  cur  in  hoc  immorcmur . 
fcri^'  fwi^^v^Raiioeieodeduciturfquiaper 

ncncqm-  iHud  matrimonium  inualidum  cufn_»  MHMMMHMi«MMMBHM»Ma«Hw 

iitur  ipfi  fcientia  contradtum  vxor  non  priuacur 
— '  iplbiurefuado«e,necreddicnrtnapax 

ad  acquircndum  ex  quocunquc  titulo 
Gonferente  dominium  j  fed  eftuntunu 
priuanda  iure  dotis ,  &  ab  eadem  taa- 
quam  abindigna  auocanda  iura ,  qus 
«X  illomatrimooio  acquiliuitpertextu 
li  i,l.^t9ittr*  f  &  Mnh.meefias  C.deiHF- 
(efl.ntipt.,  vbinota,quod,cum  dicantur 
iliabona  eiTc  ab  cadcm  fxmina  tanqui 
ab  indi^na  auocanda,  vtiquc  fuppo* 


djf. 


nantur  in  eandcm  dcueniiTc.  Confirma- 


f.  VIII. 

An  ftanteftatuto«quod  decedente  vxo<, 
retine  liberisnaritus  lncreturdo< 
tem,in  hypothcfi,qua  vxor  con^ 
traxcrit  cum  fcicntia  inua- 
liditattt  9  6e  fiindunLt 
alicnum  pro  dote  at- 
tulerit,maritus  iu< 
cretnr  dotem^ 
ao  fifcut. 


5  yMMuni  ru: 


tur  ex  ijSj  qu«  oos  docuimus  [lAhue  tod, 
^p^"^  titfimtrmm  Xn.de  Dotel.  VrtmatJCU, 

ipfa  .-luo-  num.x6.  ncmpc,quod,naItcrcx  coniugi- 

cecur  tu  busputaciuis,  dum  vccrquc  efletcon-   Set^tu  dijquifitionis  fecundum  omnia  coK' 

Suam  in-  (cius  nullitatis ,  aliquid  alteri  in  tefta-      emrrentia  exptfitus .  t. 
- JBBlMOjVel  COdicillis  ,  vel  titulo  inrtitu-    Troceditpr^cisititulus  exe$,fndfmiMt 
tionis,veltitutoiegatireliquerit,ccoeac   .  iUc  fit  alieuus .  z. 
inllitucio  vel  l^tumjfed  Fifcus illam,  Jftiem  inbmfi^efitim  fimiut iOe  teiit 
feu  illud  auocct  tanquam  ab  indigno  Fifie$ae»mint», 
pzrteuuminl.claudius ,  &  l.feenndaff. 

ie  hiSf  qui  vt  indignis ,  &  l.vxori  maritus  T^IsQvisiTio  VIII.  Bx  praunils»  Id 
ff.de  vfufru£l.leg.,  B.jrtoliis  in  l.fitt.  ff.de  JL/  praeccdcnti  paragrapho,  inquo 
iegat.i.,  ergo  ctiam  delatum  ^r  lura  nulloexunteftatutodidumfuitdotem 
■titulo  prasKripcionis  interuenientibus  illam  aiienaro,n  tantum  temporistran* 
omnibusconditionibus  ad  eamrequifi-  ficrit ,  quanturafuifficiat  ad  legitimam 
tisalccri  ex  coniugibus  put.itiuisintcl-  pra^cripcioncm  titulo  auocationis  de- 
ligetur  in  ipfum  tra  11 . 1  .uu  m ,  &  poflea  icrri ad  Fifcum >  clare  liquet  ex  genac 
ab  eodem  tanquam  ab  indigno  per  Tif-  fuo  fundum  illum  docalem  decedente 
cum  auocabiturj  &  iure^uidcmcon>  vxore  fine  liberis  noo  acquiri  marito. 
gruo  ita  eflc  basc  dtfpofita  mtdli^nda  Mod6  fuppooimus  prim6 ,  quod  extet 
iunt,  quandoquidcm,cum  iura dccer-  ftatutum ,  quod  decedente  vxore  fine 
nantbzcinpu:namdcli^idebcretranf-  liberis  lucrum  dotis  deficrat  nutito.  fuppoH-' 
lerriin  Fifcum,  vtiqucdcbcntfuppone-  Suppooimtu  feciuido»quod  dos  delata  ^'"'^^T' 
tepriusdcucnifre  indcUnqucntcm ,  vt  marito  pcr  vxorem  in  illo  matrimonio  f^,^  „^ 
■  dtemde  in pxaam dciiifli  cifdem  fpolia-  puutiuo  non  fuerit in fundoproprio ,  cedic  ci-, 
retur,&rifcotribuerentur.  loialieiio^rqmiaiotamennlaoy&fic  iplus» 

Atque  per  hccc  rcfponderi  poteft  ad    inconcurrentia  horum  omnium  inqui- 
5     ea,  qux in  principio  cx  aducrfo affere-   rimu$>  anagentc Fifco  ad iliamdotem 
Sttisiiel^^^^^i^jii^PCsqtMMliurajquaepriuant  ratiooe  iurisfibi  delaticideliaocta^ 
Mtioni-  iure  proprio,etiam  obfii^ant  acquilitio-    dem  vxoris  fimul  cum  marito  agente 
n»  coo.  oi  alicni ;  rcfponderi  >  inquaffl,poicii,   in  vigore  Itatuci  iibidefierentis  lucrum 
.  quod^cum  iuca  ttansfaram  ius illud  in   dotis  poft morccm  vaocu «pcaderendiis 
rifcum  non  quomodocunquc ,  fcd  in_.    fitFifcus,an  verdmaritus . 
(cnamdeliOi,  vtiquccoagruumfuic^      Vix  aliquid  addcodum  videturijs.y 

qus 
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Procedit 
Citiilus  ex 
eo ,  qiiod 
fundus  il 
le  fit  alie- 
nus. 


3 

Etiam  in 
hac  fijp- 
pofitione 
fiindas 
ille  cedit 
Fifco ,  nd 
nutico. 


fnariri  no 
poteft  in 
cipcriL^ 
nifi  poft 
mortera 
vxoris . 


qusdidta  (unt  fHbhoe  eod.  tit.  de  Dote  1. 
Tr^not.XI.  num.  14.,  ucmpc,  quod  non 
obftantc  ftatuto  dcfcrcntc  lucrumdo- 
tismaritodeccdentc  vxorc  fine  libcris, 
fidos  fucrit  putatiua,non  dcfcratur  ad 
ipfum  maritum,  fcd,  fimatrimonium 
tucritcontra6tumcum  ignorantia  vxo- 
ris,  ad  ipfam  dos  redcat,  vel  ad  eius  hae- 
rcdcsj  ii  ver6  contraibum  fuerit  cunu, 
fcicntia  vxoris,  vcl  vtriufqucdeuolua- 
tur  ad  Fifcum  in  pxnam  delidi  pcr  tcx- 
tum  inl.Qui  contra ,  &  autb.  inceftas  C,  de 
inceH.  «wpf.Difficultas  igitur  folummo- 
doaliqua  cffe  potclt  in  hachypothcfi 
ex  co ,  quod  fundus  datus  in  dotcnL.. 
non  fupponatur  proprius  vxoris ,  fed 
alicnus,  licctbona  fidc  polfcflus  abca- 
dcm,  vcl  abcius  Patreconftiiucnte-», 
quia  tunc,  cumipfc  maritqs  poffefsio- 
ncm ,  qua gaudct ,  dirigat  ad  lucrura , 
quodipfidefcrtur  pcr  ftatutum,nona(l 
vxorem,vidctur  fibi  ipfi  per  praifcriptio- 
ncra  acquircrc,  non  cidcm  vxori ,  ac 
proindc  lucrum  iliud  non  effc  dcfcrcn- 
dum  Fifco  cx  pcrfona  vxoris  dclinqucn- 
tis .  His  umcn  minim^  obftantibus . 

Rcfpondco,in  hacctiam  hypoihefi 
doccm  illam  non  marito  cederc  ,  fcd 
Fi(co .  Confonat  cum  ijs  omnibus,qux 
diximusin  pr*cedcntibus,nara  extantc 
ctiam  ftatuto ,  quod  maritus  deccdcntc 
vxorcfineliberis  lucrctur  dotem,fima- 
trimonium  iilud  fuerit  initum  cum_, 
fcicntia  vxoris  dc  inualiditatc  illius  ma- 
ritus,non  lucraturdotcm  illam ,  fcd  in 
pacnam  vxoriscontrahcniis  fcicnt^rin- 
ualidc  dcuoluiturad  Fifcumpcrca_., 
qus  loc.cit.  docuimus ,  &  docentctiam 
Bddus  TioHellus  de  dote  part.  1 1 .  fccHnd* 
partis  nH.-n.  ip.  verf.cx  quo  infert  i  Ncc 
obftai ,  fidicatur ,  quod  h«c  vcrificcn- 
tur ,  quando  fundus  dotalis  effct  pro- 
prius  eiu(dcm  vxoris  delinqucntis  , 
quia  tunc in  pdcnam ccdit  Fifcojnon au- 
tcm,qu4ndo  fuitduscliet  alicnus,  quia 
tuncftantc  ftatutodc  lucro  dotis  in  fx- 
uorcm  nuriti,  maritus  ipfe  inteudcrcc 
fibi  acquirere  p£rpr*fcriptioiKm,non 
vxori,cura  ipfa  pr«dcccdentc  finc  iibc- 
ris  fibi  dcbofct  cedcrc;  Non  obftat,in- 
quam,  quia,cum  ipfc  vocctur  dumta- 
xac  ad  iliud  lucrum  poll  deccffuni.. 
vxoris  fine  iiberis ,  a&io  nominc  ipfius 
non  potcft  iucipcre,nin  ab  obiiu  ciulde 
vxorisarg,  corum.qui  doccnt  Caualer. 
decif.% i^.num.y.,  Tiifchuslit.V.  concl.^x^ . 
per  totum,  Vaiilus  ^hriflinus  decif.S^.  n. 
vol.^.,  Rota  Koman.part.  10.  recent.  decif. 
1 93 .  num.  \  o.,&part.  1 7.  decif.  i^6.nu.^ ., 
przcipue  cum  pro  toto  tempore  ,  quo 
matrimonium  durat  fupcrfticc  vxore_* 
nonpoflideac  nomme  proprio,  fcd  no- 


minc  ciufdcm  vxorb ,  vnde,n  prxrcrip^^ 
tioproccraporc  vicj  vxoris  coplcatur  , 
in  eiuidem  fauorem  ccdcrc  dcbet,aoti 
marito,  &  dcindcab  eadcm  vxorc  tan- 
quam  ab  indigna  Fifcus  auocac  ;  cx 
quibus  habes,quid refpoudcasadobie- 
dla  contraria . 


5.  IX. 

An  cxpcnfae  hCtx  per  maricum  in  dote 
putaciua  fint  deducendac  cx  fru- 
^ibus  ciufdem  dotis  > 
&  quomod6 . 

faBum  in fuis  terminis  expofttum .  i .' 
Exponitur  textus  in  1.  in  infula  $.frUAui 

ff.l'oluc;macrim.i. 
Scntentia  afjercns ,  quod ,  vt  maritus  faciat 

frucius  fHOs,fufficiat,quodbonafide  perce- 

perit ,  &  conjumpferit  . 
Sententia  ajferens  requiri,  vt  fuerim  infum- 

ptiin  oncribusmatrimonij.  4. 
yt  maritus  lucretur  fruSus  ,  requiritur 

vtraq;  qualitas,  &  bona  fcilicet  fides 

infumptio  in  oneribus  matrimontj  .  5 . 
Textus  in  d.  1.  in  infula  ftatuit,  quodjiat 

compenfatio  inter  fruSus  perceptos  ,  <Jr 

fumptus  neccjfarios  ,  &  vtiles  failos  in 

fundo  dotaii.  6. 
Sententia  afierens,quod,  quando  fruSus  per- 

ceptinon  fufficiantpro  fumptibus ,  &  prO 

onertbus^competifatioftatpro  jumptibus.j. 
Sententia  afferens  compenfationem  fieri  pra 

oneribus  ,  &  dari  lotum  repetitioni  pra 

fumptibus  .  8. 
Traifertur  hiec  jecunda  fententia  .  p, 
Exponitur  textus  in  l.fumpcus  in  pr^dium 

tf,  dc  rci  vcndic.  10. 
Si  fumptus  fa3i  in  fundo  dotali  excedunt 

fruSus  perceptos,maritus  exigit  ab  vxore 

illum  excejfum .  11, 
Exponitur  textus  in  1,  i ,  §.  impcnfae  ff.de^ 

doc,  praeclcg.  ix. 
Sententia  i^erens  pro  expenfis  necejfarijsjteri 

diminuttonem  dotisputatt&je,pro  vtiltbus 

vero  darifolU aBionem  ad  rcpetitioni.i^, 
Hxcfcntentiaapprobatur.  14.  - 
FruBus  excedentes  fumptus  dotis  putatitut 

funt  reft  ituendt  f/min*  .  i  J . 
Difcrimen  iater  dotem  veram ,  &  putati- 

uam.  16. 

DlsqyisiTio  IX.  In  iurc  caucum  cft, 
quod  in  doce  vcra  maritus  con- 
liacemacriraonio  lucrecurfru^useciam 
cxcedcnccs  oncra  matrimonij  ,  adeouc 
ex  iUis  frudUbus  oon  &t  ncocffc  dcduccrc 

cxpcn: 
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cxpcnras  £aAas in  eadc  dotc  per  tcxtutn  pcrceMost  &  mnutUcris  oaeribus  ante  ca» 
I     iitl^iimirtioi.impeiidi4f.fobit.m4trimw.t  fmUhtrdem  d4mfM,fummsfermm»  ^ 
Van?  fup       cxprefsc  in  ticulo  dicitur ,  quod  im-    pofleafuifjecoitfiiterit^ti non  pofte  placuit;  Textn% 
MOdo-  fcndi^  faQa  gratia  qttdrendorim  fruSitwfL,   cx  quibus ,  &  prxcipue  ex  iUis  vcrbis .  /«  Un  /». 
■Cf        ^ffmtSAiit  SeiiMmur  i  cdtera  neeegaria ,   S^indotemdataeffevidebaatnr  fttMMfulam  f. 
bns  iooi-      vtilia  repetimtw .  Hic  fupponimus ,    aliis.j^«<«m«/j feriampcfieafuipe  confliterit  fru^us  ff^ 
wof      „uod  huiufmodi  impcndia  uoa  £ada_i   manifefle  apparcttextum  ioqui  non  de  f^^^-ma^ 
'"'^ '    ftierint  in  ordine  ad  fruAus  perc^iea-   dote  vcra ,  Md  putfttiaa .  Circa  huiuf- 
dos,  fcd  in  ordine  ad  neccffitatcm ,  vcl    modi  vcrba,qu^ duo copulatiue  irapor- 
vtilitatcmfundidotalis.  ModoAippo-    t3Lat,&l.  quod  fuennt  bona fide  perceoti ,  &c  Duo  co. 
nimus ,  quod  contra^kum  fuciil  natn*   quod  /n  mulieris  oneribtufnerint  abjumpti  pal.iciuc 
moniumobaliquodimpedimcntumdi-   contingitduhitari,  an  ide6  huiufmodi  ^mric  , 
rimens  ioualidum ,  &  pro  codem  in  do-   frudus  peti  no  pol&nt,  quia  precisi  f ue- 
tem  traditcM  fit  fanduadotalis ,  dica^  riateoanimpti  circa  perionam  mulieris,  * 
auemiBaricus  puwtiuus  multa  impcn-   adeout  onus  dc  illis  rcflicuendis  tolia- 
diaftcitad  nec^utem,  vcl  vulicatem    tur  prascisc utuiocompcnlationis, an^ 
^ntcciam  perpetuam » &  fimul,  &  fe-   ver6 ,  quia  fiicrintbona  fide  pcrccpti,6c 
mel  pcrceperitex  codcm  fundo  dotali   confuropti ,  quamuis  ex  alia  caula  ab 
fru^us^velexcedcnccsoncra  matrimo-  ooeribus  circa  perronam  mulicris  ad 
iiij ,  quae  fuftinuit ,  vcl  proportioaatoa  oKMlnm  cuiufcumquealtBriiispod(Bffi>  ^ 
cifdem  oneribus;  &  fic  inquirinaus,  an»   ris  bonac  fidci ,  qui  ad  fruftus  confum-  jr 
iicutimariius  verus  frudus  dotis  quan-  ptos  quomodocunque  noo  tcnetur»  nifi  ^ 
tnmttii cioedentcs £acit fiioa ,  adcout  ex eiidem £iftttsfiicrttloeiipkcior? ttnuS^ 
HOa  tcneatur  ex  illisdcduccrc  impcndia   dus  Vourllus  dcdotepiart.11.pmjjm.39.  tas  faciac 
fiMtaindotcvera>iumaricuspuucmu&  di^crenttadecimafextaft^uifto&^dkgf^t  fm&us 
cofilem  frufttts^antumuis  exoedcotea  tartolum,  &  dios  arbitramr  hiiittfinodi  fuos ,  fuf. 
ficiacfimpHcirir  fuos,  adcoutnotcnca-   fruaus  pcti  non  po(Tc,non  rationeputa-  ^"-^  > 
turexillisdcduccrcimpcnfasfiuenccef-   tiui  macnmoai;,&ciusQacrum,fedra-  fid" 
larias,fiu^  vciles,  quas fecerit  in ftioda  tioneeiushoomfidci«TOd^iuxca  hanc  J^^^e^ 
dotali,  fcd  polfit  illas  exigereab  vxore,   fcntctiam  quomodocuqquefiierint  bo-  nc ,  & 
vel  ab  eo,  in  quem  poflea deueaeritille  na  iidc  miuinpci,non  viditur petipoirc  confum- 
Ittlldus  dotalis .  Dtnus  inl.fi antenuptiat , &inl.x.(/.  d/L»  pAtit. 

Circa  hanc  difficultatem  fic  propofi-^  dot.fromff  Aii)  uoica  fimplicic^r  .^i  bi- 
tamingaicreplurespofiuntdcduciar^  traatur^petinonpQtieratiQncauciima- 
VMriiar.  ticuUeiamiaandi,cxquorumdifcudQo-  mlpmaciui ,  &  oocrum  ciufdcm  innixi  4 
*'^''f^  nef)]aniorcuadeteiurdem  ticulidiluci-   praBcipu^fundamcnco(/./.iH/ii/«/<t$.^rK-  Seatecia 
rL  <**^  •  Primus  erit,an  veri  maricus  fru-    &usg.  folut.  matrim.,  v  bi  dicitur  t&iiL.  afl««ns 
fttts  illius  fuodi  doali&  putatiui  £a-    mnlieris  oneribus  ante  caufam  lHteraUim^  o^^Ai^* 
ciat  fuosi  6c  quonam  titulo  ?  Secun-  dfim^tos.  Qupd  etiamiodicac  titulus  riiuiru  ' 
dus, an>fi  impenfasliBoeritiafundodo-   comMndiarius  tndJjnlnfuUin^fruQus,  rumpci' 
taliyteneatur  illasdefruaihu&perceptis.   qui  (oaat  ia  hzc  vcrba  yir  non  lucratur  in  oneri- 
deduoerenoa  obftante»  quod  tantuniLk  fmShit  dmitputittux,  retinet  tmcn^fntif  bus  aiu« 
eorundcmfttiftuumfoliimodopercepe»  muinvxwemconfumpfit UceIs. 
rit,  quantu  iafumpfit  in  pcrfona  vxoris      Rclpondeo  pnmo .  Adhoc,vtnuri- 
putatiuc  Tertius,  aa,fi  impcdia,quaB  tuslucrccuriiio»fru£kUbrequirivcram- 
Rcitinfondodotaliputatiuojlong^cx-   (;^uequaliatemcipafitamlMitto$^iiSatf     ^ . 
oectantfruftus,  quos percepit,poflic  ex-   fffolutjnatrim.\\oafo\um,qui3. iaeodem  ^^5*** 
ceirumrccuperarc.QsutrauyMi^Lianda  textu  vtraque  illa  quaiitas  copulatiu^ 
huiufinodi  iropendia  exoedunt  miftus  apponitur,icdctiam,quiaexvnocapice>  quiritur^ 
perccptos,poiutexceirusrcpcci,quando   fimaricus  fciretilludmacrimoaiumcfl^e  vcraque 
cadeimpendiafunttautumvtiliajritaut»  inualidum,  quantumuis  fcu^s  illos  quaiiCM. 
^uando  funt  aeoefGiria  «estenttentipfo-  infumcretiaooeribttsiaatrimonij ,  noa 
iure  ipfam  dotem  puutiuam,  An  vcro,.   tamea  eximeretur  ab  oaerc  rilo&reft^ 
qaandofuatiadiSer£ter  velacceflaria,.  tuendi>¥tcxprelkcoUigiturarg;ufl)ea- 
Veinilia.  Quintus>an,fiquiddefru<-  toaoootrariofenfudedttteeirfi^nM. 
aibus  fupcrfic  ad  impidia  fiu^  neceflia-  fuUifruQnsff.foUitjuatrimon., &  diredi 
ria>  fiui  vtilia,illud  iit  reftitttendumian  exUneeSMgldtnitu  ni^r.«vbific  CMfnht 
ver6  poffit  a  roaricodetineri .  lcgiturJhvrilif  mp»/4,flc^«ed0MaiMA«iirj 

In  ordinc adpriraum  tcxcus in l. in in-  &  tdehontne, qnodperceptum eti , lieet fri^ 
fiam  S.friiSiagJpliitMatrim.in  hacc  for-  0mmt  mmwhc  auferetur ;  ex  alio  cajMCC^ 
malmiafialaqtiitttr  .Frdbuexprmtiit^  cum  fhiAusilli  ex  natura  civfiiem  doh 
fcc  iitiMemidutfHMAmiirhmfiii.  m» fit  oontfaftMi  matrimooialis  ordi- 
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4^4    ^  ContraausXVL 

nctuur  ad  eadem  Oocra  taatriawoij ,  fi  ia  requcaci  rcif<)atoP6.fiiy4f»9fflaaa^ir 

illos  m  eifdean  non  iorunipfic,  noo  vider  tiirTk2sterum,'<|iiiiMl9«iJucurruac  ia- 

tui  ab  oncrc  rcflitucioais  cximcndus ,  lutn  oncr.i  iiiacrimonij ,  qux  ru(\uiuic 

.  jipa  cnii»  pcrcipic  lilos  frudus  c&  illo  cuoifru^ibus  pcrccpcisj^oa  ftatuit^nec 

' '  .^"Jmda  tanq  uam  fibi  debico  quomodo-  ei^Mefic^ecidic ,  quod  iUi  fruftus  noa 

cunquc ,  lcd  ranquam fiindo  docali,  &  ccdantm.irito  proptcroncra,  vcl  inor- 


.  nommedocts,  adeoquc frudtus illos  ce-  dioe ad  iila> viidc  vidctur  fc  rcferre  ad 
nenic  infumere  in  ordine  ad  finem ,  ad   diifMSfiiicmem  cexcus,  qu  i  c  x  igic  ftiani^ 


^oem  pcrccpic ;  vndc ,  fi  vxorem  iiori_.  quc  illam  qualitatem 
ftluilfeCyneccaBceraaoceliaria  ^raciltcii*      la  ordiae  ad  recuodum  arciculu^ 

.      fec ,  noa  video, cur ad  illos  refticuendos  ceicu»  m  d.  L  i»  iafida  §.  frtiBut  m  tiMV. 

V**^***  oon  tcncretur  ;  iiec  in  ho:  currit  paritas  fumprus  vcrb  ff.folut.  m.itrimon.  folum  ha-  6 

de&etcris  bonahdci  poiiclioribus,uua-  bec  liac  vcrba  SumptHS  vcr6  neceffarios ,  Textust* 

f^gB€m,  ^oquidcm  ipfi  non poifidenc  fub  aliquo  &  vtitesinpr£diaf  ifMivudid  wuomtir,  d. l. 

ccrco  finc      (lctcrminato,adeoquc('ub  fnSioscompcnfdtis  fru^ibuspmrptis  jdfui^f'*^^  ft*- 

quocunquclinccontuaiprerinCjduinmo-  fnpcrfituferHori  cottuem  ,  vbi  iUtuit  qui- 

do  cum  bona  fide  conrumprerint ,  oon  dem ,  quod  fiac  compenracio  inter  fru  ^^mpen- 

tcnenturad  illorum  rcflitutioncm ,  nifi  ftus  pcrccptos ,  &  fumptus  necclTarios,  Cwo  iai 

tx iUis  fu^tt  fucrinc iocupictiores,*  mari-  fcii  vtiics  fackos  m jpraedijs  docalibuspu-  cer  fru- 

tus  autem pucaciuus  poifidet,&  retinec  taciuis ,  fed  non  ftatuit  *  quod  caacw^  p«r- 

fubnominc  fuiididorali- ,  &  ticulo  do-  rcncibus  fimul  oncribus  matrimonij ,  f^Pt^^A 

tis ,  adeoq^  il lo>s  ccuccur  ini umcrc  in  or-  qu^  fultinuiccuni  iumpcibus  ncceliarijs, 

dine  ad  onera  vxoris  ,  &  matriroonij ,  &  vtilibus,  qusmaritusfiKiciaprSBdijs  ^^^^  ^ 

qund,  ;1 11  )ii  pi\c!litcrii.,  noii  c:i,cur  noti  putatiuis,  facicnda  fit  compcnfatio  pro  vtiies  fu 

tencutur  ad  illoruin  rcditucionem.  vcriique,adcouc,rifruauspc(ccpuluHi-  ikos  ol» 

Neque  obftat  G/0/4  in  d.  l.  in  ii^nU  $.  cieccs  dumtaxac  fmcad  alDcrumeorum,  redocaii. 

frufius  111  irrb.conipcnfjtisff.loLiir.m.irritn.,  pucaad  fumptus  fit  habcnda ,  vcl  non_. 

vbicxpKi&cdchibatrtidicetiumcotilUH'  habeodaracioad  aicerum  pcrcompen- 

te  «MrrrMwuo,  ^mi4  non  fuit  mttrimottitmt  fationS,quod  inter  DD.  magnam  racio- 

nec  (nit  ncccffc  fnfiincrc  oncr.i  nuh  iinvu! ,  nc  tribuicdubitandi.Glorain  d.l.in  lufuU 

wc  Luirifccit  frucins ,     ratiow  ,  rpoii  ju-  ^.fruilHS.ittverb.copenfatisff.folut.matrim., 

ftittMit  otien  ,  fed ,  qma  bona  fide  perccpit ;  BaldHsTlOHeBusde  dotep.t  l  A.p»tdiferH, 

Reijcitur  Non,obliat,  inquam,in  primis,quia  h^c  10.  ««.3  j. ,  qui  rufiincntmaritum  iion_. 

glof  i  /«^  giola  mamtcltc  rcpugnac  textui ,  qui  lucrarifruilus  pcrccpcos  raaonc  oncrtit  ' 

d.l.initu-  cxigicvcramquequalicacem,fcilicecbo-  matiimonialium,fedrationesbonf fideif 

iM*  "*     nailidci  ,&c  confumptionis  in  oncribus  fuflincnc  ctiam,  quod,quaiicuuiuis  ma- 

Y^^S^  vxoiis,  vndc  noncoiiiumpcisiiiibtructt-  ricus  fuftinucritoncra  matrtmonij,quac 

busin  huiufmodi  oncribus,iion  vidctur  ad^uent  fruftus  percepcos,compcnfa- 

iocum  habcrc  huiuiinodi  difpoiitio.qu?  tioficril  dcbeatfolummodo  pcr  illo-.  fru-  * 

in  doce  putactua  cll  rcltridtiua,  6c  rcl-  dkus  perccpcos  cum  luuiptibus  foccis  ia 

tringic  materiam  iccundum  cafus  ibi  rebusdou!ibus,nechabendameflera- 

expofitOS,&noaal!i:cr.  Dciiidc  Gloia.  tioncra  dc  oii:r:btis  ,  cum  fructus  non_. 

illaibiloquitur  in  orciiiicadcomiKnfa-  lucrifcccric  ca  racionc,  quod  lutimuic 

tionem fumptuum  vctlium ,  &  nccefla-  onera,fedquiabonafidepcrcep:Ciquody 

rioruminpr.c  lii  ,q;icdocal!a  vidcban-  fi  cifdem  obijciacur  ,  quod  ,  li  prxcisc  7 

turtquam\tiqucpuncndainliatuiinon  maritusiucrifccerit  fructuscxeo,quod  Sentcta 

obftantc,quud  maritus  fuftinucritone-  bona  fide  percepic,vc  ipfi  afl^erunt,quar&  afleieas» 

ra  raacnmoni;,cum  illa  non  iuUinucrit  ilios  tcncatur  corapcniarc  cum  fumpti-  ^*'***^' 

ex  ncceificacc,  nec  iructuum  lucrum  fe-  bus,  ^uos  fccic  inprxdijs  dotalibus pu- 

cerit  ob  cadcm  oncra ,  quas  fuftinuit ,  tatiuis  ?  Tunc  «^ondec  idcm  Baldks  j^^^^' ;L 

fcd  proptcr  boiiani  liaciii ,  qua  pcrccpir,  'T^ucilus  loc .  cit.  hcK  clfc  proprium  pof-  *,on  fntfi" 

2uali,quod  vclu,quodconcurrcntibus,  fctioris bonae  tidci,quiliccc  frudtuspcr-  cuintpto 

mul  iumpcibus  m  prxdijs  docalibus  cepcosfaciac  fuos,  fi,quascamcncxpcn- oneribus 

pucatiuis  pcr  nuritum  faais ,  &  oncri-  fas  vtilcs,&  ncceifariasfccic  in  rcipf  i^,,  m«nmo 

Dus  macrimonij,  <)uac fuiitnuit ,  dcbcac  ipias non rccupereCjquatenusofccudunt  ""'^'^ 

irenirecompeafati»  illorum fumpcuum  .id  valorem  firuAuum  perGeptoruai^  buTcom- 

factorumin  prai-lijs  cum  illis  fru£libus  folum  quacenus  exccdtmt  per  tcxtum..,  penfat:o 

perccptis,  ucc  vila  ficiiabcnda  ratio  dc  in  l.fumptHS,  &  itsl.e>'ipior  mprmcip.  ff.de  fiTit  pro 

oncribus  inacrimonij«q«if^oAiauit,cum  rei  vettdkm^iUitfi^m^  £Ae  cm^.  fumpli? 

^cx  libcralitatc  ruliinucnt  ,  ncc  fiuctus  Scd,ficontracordcmrcpccatur,curlicet  bos» 

pcrccpcrit  tn  ordiuc  aU  liia,  tcd  prxcisc  ratiune  bonx  iidct  Iructus  pctcepios  fa- 

wrttJinagi  fiilf ii^iiiqi»ai>.vicnim  ii||grtiBtifti  tamai  f|gtB<M  feci^ 
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DeDoCfrJ.Dil^,IL$/IX.  ^  ^ 

WvtHcs,  vcrneccffariascircapcrfonara  inordincadcofde  fumptijs  nccdTariosi 

'     vxoris,iUasnoadcbeatcofflpca(arc/cu  &vtilcsinpri6dijs,qujB  vidcbaaturdo-  Cl.iriof 

^  Berooaipeii&tioiNiii exigere  \n  ali|s ,  fi  talia,fiiaos,ficri  debeat  eompenTadD in  »po"t>.o 

■■  ••''fallftus,quospcrcepit,adequentfolura-  fruftibus  perccptis,  ncc  ibi  fiat  nlia  cx-  ^f^^u^ 

aiodo fuiopcus «quos tccjt ia rebus  do-  tcniioiiioc tamco non vidctur offiqmhiwii. 

tahlnn?  GDffletiim  ipfi  (laeiiant,  quod  quia  in  tantum  leatni  M  ^a^pMijemPr^  ' 

marituspoflitrccupcrarcrumptus,quos  compefaiionc facicnda  in  firuitibus  pcr-  "1 

iccit  in  fuado,exccdcmcs  fru&us,  quos  ccpcu»  in  qaaocum  fupponitillos  futfi- 

percepic»  cur  non  poccric  eeiam  recupe»  cere;  CBtermn,  cum  iiulucac  oautcoaH 

rare cxpcnfas.quas  fecit  circa  pcrfonam  pcnfationis ,  non cft,cur  maritus  non fic 

muiieris,  quaodoilljB  fimuicumfum<  inalijscomftealaadus,  vbiiilifacisnoo 

pdlHis  iiSai  ia  Dcbits  doialibus  cxce-  cfleiitadcaleraoompen&cioiiem. 
duntcofdcm  fruftus pcrccptosY  Si ,  in-       Hxc omni.i,qua: fub  hac refponfione 

quam  lioc  rcpetatur ,  non  rcfpondent .  di^a  func^vidcutur  ctiam coo/irmari cx  Confiii» 

Ali/  ver6,qui.fuaiaenc.inaritum  lu<  tejmhlfiami^miimfimdierffiUii»  nntio 

erari  huiufmodifrudus,nonpr^cii(ira-  mxtrimoH.  mndsglof.  ibinMf  vbi  d.uo  ,  rerpon- 

I  g  .  tione  bonx  fidei,  fcdcumulatiuc  ctiam  quodinquaOdotcminmatrimoaiopu- fioms.  . 

S^tia  on^*^uaBfuftinctmatriiiiOiiii,fuAiaec  taciuoiiicerliberam,  &feraiunaHquid  . 

kfTerens    ctiam  ,  quod ,  fi  fruftus.quos  ci  fundo  fucric  expenfura  vtilitir ,  vcl  ncceflario  ; 

compcn-  douli  maritus  puuuuui  pcrccpit,noo  pcr  di^ttura  fcruum  pollit  illa  quaii  do» 

ficionem  fu|ficiantltmuladoneramairimonij,&  rcciaeri,quoufqueexpenf(rcfticuantur» 

adfumptus  fadtosin  fundodotali,fa(f\a  vbividcsncccHitatccompcnfandihuid- 

fcSJrito '^'"P*'*''^"^"*^  ^'^"'•^""'"P^^^P^^'^"™»   modicxpenfasvtilucr,<5c  ncccirariofiir  . 
Jbb,  re.ramc»aeribusiiiacrimoaiifitadhucIo^  aasyetiamiaali^rebosa  firu^tibus. 
prtitioni  cus  rccupcrationifumptuum,quosfccii       Inordinead  tertiuin  articulum  tcr- 
froliim-  iofundodotaii.  Rationcmexeodcdu-    tus  in  Lfumptus  mprxdmm  ff.  drrei  vcn-     jq  • 
ftibiis.  canc^uiailtosfruftuspercepitextitulo   dicat.,&kil.mf>torinfrmip.ff.e<yd.tit.  ^^ponl^ 
oncroTo,  ncmpe fatiopcoiicrum  matri-   yidctur  ciprcfsc  aifcrcrc ,  quod ,  fi  mi-  t„r  tcx- 
monialium.  ...  pcndi^,quaB  ouritustccitiafundj^u  tns  in  t. 

Rcfpondeo fccundo. SlmarititsconH   utiuojexcedaacvalorcmfrufkuumper  /M/A/^m 
Cf     paratiuiadfrudluspcrccptos  expredijs    ccptorum,  vtiquchicpoJtitcxccflumil-  '2^^ 
Prcfcrtur  doulibuspuuciuis  tancundcmoncrura    lum  rcp.tcrc  ^i-  SifrM^mm  ante  Utem.  • 
li^fecu-  in  pcrfona  vxoris  puuciusB  fufceperit ,    cmaejUttm  perceptormn  fimmam  exet^  * 
(U  iente-  potefl  adhucesigere  compeafationcm-.    dant ,  etcnit»  admiffj  compeBfatione  fi^ern 
$U»  i     liimptuum  vtilium ,  &  aeccliariorum ,   fiMum  fumptum  mcUore  prttJU»  ftSo  iMtU^ 

quosfccitiacifdcmprxdt^  doulibus^    ims  rejiituere  cogitwr .  -■  ' 

.    .    .  Hoc  vidcturcoUigi  cxprdiieex  cexcuiii       Refpondcotcrtio.  Sifumptus£aaiin 

dJ.iHinfuh§.frH(iusff.folmt.marrim.,vhi    fundo  quafi  douli  cxcedant  valorcm     H  ' 
•         •  tcxtusduo  diitiniftj  ponic .  Frirnum  in    fruiftuum  pcrceptorum  .maritusiilumji  j 
'  ordine  ad  cxpelas  SsUiM  circa  {>crfQaam    «xccffum  paceft  ab  vsore  exigere  BaldM.     «»£3  ' 
'  '   '  «itilieris»&onefamatrimoni|,iiionline    H^itUmiedtttepmrt.ix.partJeeimiitiif^duntftn^  . 
ad qu^dicitfrudlusbona  fidc  pcrcepcos    fcrcntiaio.  n/<w. 55.  Hoc cxprcrsccuin- <ilus,nMi-  ' 
nonpoilcpcciy  vnddvidcturvcUc^quod    €unttextusallcgatiM<iX/«0Vuf»<^ '''^*  ^ 
cedancin  extin^bQaeeomndem  ooerik   emptor ,  &  ratia  ia  elTdem  atcaAa  Jioc  f„"*"^ 
circa  pcrfonam  vxoris .  Sccundum  in.*    fufficicntir  fuadec;  congruum  quippc  ^*'** 
'^-^^^^'^^  ordiacadiumpcus£a&o&iiu^vciicsjiiu^    cfi,  vciicucifundusdocalispcr  illasexn  | 
^^^^  aeoeflarioB  ciica  prBdia  quaii  docalia-»   penfas,  &  fumpcus  mdior  ttdns  eft  ia  : 
5edu<ax  rcfpefta  quorttm  vult  ficri  cciam  com-    fauorera  ciufdcmvxoris,iu  illa:expen- 

Sit.i,M  pcofationem cum  fru^bus  pcrccpcis.   £b pcr pccuniam  eiufdem  comgcnfen-i 
■b.   vbi  noca»  quod  iMBcdtiofepaiatia       tur>  pocilfiinum  cnm  inattai*  m  illli 
ponit,  nam  poftquamdixitfru^us  ia-    fumptibus  vtilitir  aqgDliliffl  dufikA 
fumptoscircapcefooam  mulieris  uoa^    vxorisgdTeric . 
poflcpetiab<od€marito,fubditpoftea'.      Inordinead  qnartnm  articalunL* 
Sumptus  veronecejjarios,&  vtilescompen-    maximam  vim  dubitandi  videntur  in-  ... 
fatis  frnQibiu  ftrccptis ,  vbi  nou  lUam-t    gerere  ca,  qux  dicuntur  i»  d. l, in  infuU  ^ ^P»"'^ 
idiftioaem  veri ,  q  ux  repetit  qualicates   l.fh0Ms  ff.  folut.  matrimmi.  idatini  ad  -^J^f^ 
•  •  .   iprarccdentcs,  &  aducrlatur  rccenta  ca-    ea,qux  dicuntur  in  1. 1 .  vcrb.  impcnftff.  f  jmp^ 
'(icroqualtutcpcrccxtumfA/.^(/<i^.Cdi>    deiote^4d(g,sbiQc)Kgx\xt  Imge^aait-  fdtff.it^ 
''■^'^ '^"i  f.iepmi.in^iS.c.pi^ardit^.fiverhit    temi^oinreiotemMiimiiMe.Scdt^itddixi- dotefrHf 
cauf.  pof.,  Caiganetus  de  condit^  dtmu{fi,    mus,  ipfo  iure  dotem  impenfis  minui  noH  ad  ki» 
fart.x.e.i.^.  iS.mhr.  5.  fuKida  eorpora  ,  fedad  vninerfnitcm  efi 

:  QiMd^incodcm tc<tudicattu>quod  rcjfattriiwuqnaa  textum noscxpijcaa- 
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Wtpiboceod.tlt.OmtraBusKyi.de  Dott  t«ilieDeffirij,&  vtilcsiadMeL  

KVrmat.  h  feQ.  t.  num.  1 1 .  funul  cunu  h&is ,  dc  quibus  propcerea  eodem  mo-  .  Solwtur 

•  .    .    ,Miiid6'HfiiteUodedotepart.x.mim.4..verf.  do  phylofophanclum  eft ,  adcout  vd  IJ^il^S* 

'^'      ^  motc rcftat  ref^ondere, dhimus  minucre-»  pro  vtrifque detur dimioutio doiis mCH  W^** 

~*  "y   '  ^DCem  in  vniucrfum  >  quatenus  impe-  do  explicato ,  vel  pro  vtrifq;  aaio  tan- 

'  diunt  in  tocum  eiusefliettualem  repeti-  tum  ad  repcdtioncm ;  Non ,  inquam  d 

tionena,  &  cxaaioncm pcr  viam  rctcn-  obelTc  poffunt ,  quia  textus  allcgatus 

tioais  totius,  donec  foluaotur  ipras  no-  vuU  tancum»  qutxl  expcnTaB  fiue vtile% 

ccflariaB  impcnrx ,  qaam  etiam  explica-  fiue  neceflfariae  cxcedencet  Iru^km  per- 

tioncm  admictunt  loMines  Bofcbem  traH.  ceptos  fint  reficicndae ,  csecerum  (juoad 

iKltgtt.  mft»  Ub,ijmm*%.  >  Immes  Carra-  modum  refi^onis  Tc  remiccic  alioruai 

fitumL  «wt  iteSm'  f.  ws  impenf.  mm.  6.  ittritNn  dirpoficioni ,  cum  certnqi  mo* 

wir./fdrfom  ;  cx  quihus  icitibus  ori-  dumnon  prajfcribat. 
■     turratiodubiundi,an  pcofumpcibus  Inordiaeadquincunarticuiumca'- 

fit^tfsHifiindodotalipucaciuo,  fifiie*  tbdobitaiidipocifliaiamexeoTidecnr 

Senten-  '"'ncncccfTaiia;;  Jcturipfo  iurcdiminu-  dcduci,  quod  indote  vcra  maritus  fa- 

tiaaffctcs  "^«^''"''lu^tatcxtum/wt/./.i.xw-i./iii-  citfiruAus (uoscciam cxcedcQCcsonera  h,(Jqju 

pro  ex~  penfn  ff.  de  dete  prteleg. ,  &  pro  vtilibus  matriiiionif ,  adeout  ian  teneatur  ex  bitandr 

pefis  ne-  dumtaxat  aftioadcardem  rcpctcndas  iUisdcducerccxpciifasfadas  in  dotcm  Cirovte 

M(farijs  rcfiituto  eodcmfondo  docalij  aa  vcr6  pcrwxtum  /n  l.diiurtt9$.mfai4itff.fo-  smua  «r. 

niie  fr^  pro  vtrifque fcUkcc  thn  vdlimuyqaam  mjmMtrim. ,  quod  idem  vidccur dtoen-  timliui ' 

™m"do-  nccellarijs  dctur  tlirainutio  pcr  dctcn-  dum  in  dote  putatiua  cofolummodo 

tis  ,  pro  tK>oein«  vel  roiummodoaftioad  repeti-  adic^  dircrimine  «  quod  in  docc  vcr 

vtiiikts  tiQnem,&quideminhocmagnamvira  ta  ex  fruAibcn  etiam  eioedentflitts  '* 

folitm     dubitandiingcrit  tcxtus /;)^/./.i;iin/i(/4§.  non  fini  dcduccndx  impcnfac  fadlae  in  .. 

cotKcdi  fruQHs  ff.  fciut,  matrimon, ,  vbi  quoad  fundo  doali  i  io  docc  vcc6  pucaciua^ 

hancdnattmpaHficacfumpcusnecef''  huinfniodiexpenfcezpFadiais  6niftip  •  ■  ,> 

muiJ^!!^  farios  fumptibus  vcihbus  ,  dc  quibus  busfint  dcduccndx  .  Ca:tcrura,  quan- 

proptcrca  pari  paffu  videcur  difeur-  cumuis  iiiifrudtusiintcxccdcntcsoncra 

imum  .  macrimonil  debeant  incdligi  fieti  eiuf- 

Refpoat!.  )  quarto.  Tam  in ordine  demraariti,quod cxcocuincitur,quod 

adlumptusvcilcs,  quaminordincad  iniurccancumdidcurjquodciq^aiutia  .  ' 

mceiTariosfuperexoedentesfirnAutdo-  fiindoptttaauodocali  fiiAKex  fimfti-' 

tispcrccptii  faita  compcnfationc  cum  bus  perccptis  fint  dcduccndac. 
eudemiacapartCjquaadinuiccmadx-       Keipondeoquinto.Fruftusfupercx-    15  > 

Uxc  fen-  qujt^[|tur,non  admitcitur  iplbiore  dhni*  cedentes  fu  mptus  fii^  inftmdo  docali  Fradai 

«rabiuur  uutiodocis,  fed  in  ordincad ncccffarios  putatiuo funt  rcftituendi  f<eminx .  Ex-  txcedm- 

^         vMOMdmitticur  j  ia  ordinc  ad  vcilei  preisc  dcducuur  ex  d.  LJn  infnU  i.fimSus  ces  fum. 

.^mmnmtiaki ad  repedcionem .  Pri-  jf.iUw.  «Mfrda. ,  vbi dieicar  mttlcom-.  ^ 

ma  p.ii-^  cxprcfsc  deducitur  ex  t.  dote-t  non lucrari  frud^us  dotisputatiuac,  nifi 

-  .  .     proftcr  ilUcitum  ff.  de  ritH  mpt. ,  vbi  cx-  jiuaccnus  fucrint  boaa£dc  perccpti,  &  Stoni. 

'    prdsi  flc  lcgitur  'Dote  prtpter  UU^tmm  in  pcrfonam  vzorii  Mttfumpci  ,  afp  di  6tm- 

matrimoniumcaducafa^aexceptisimpevfis  quatcnus  fuerinicxccdcntcstaliaoncra  lut» 

neeeffarifs ,  qna  dotem  ipfo  inre  mttmre  /«-  circa  perfoaam  vzoris  «  6c  macrimoaij« 

'  imr ,  quod  idem  rqxtitur  inl.i.f.i»  n5 iucrabicur,  fed tenebinir ▼xori refi*  < 

impttif,  in rebjlot.faa.,  vbi  ficicgitur .  In  tucrc.  Hoc  idcm  exprefs^  cx  cod. §.fru- 

necefiarifs  impeafu  bocfeiaidim  ^  ens  de^  4^us  in  dnc  coiligicur  ad  finem  fiferfint 

mnm  impenfts  i^m  wehmnt,  &  qoidcm  fenutri  eeminfet,  vbif (0/«  m  vertmfi^ 

ta  primotcxtu  allegato  patct,ibi  locum  fltti  cxplicat,quod  nominc  fupcrflui  vc- 

«fle  in  fundo  putatiuo.  Secundapars  niatrcfiduum«inquofrui^uscxccduaC  * 

ex  eoeuindturtqniaycuminallegatii  fumpcus  .  "'•^  * 

ccxtibus  fiac fpecia s is  eiprcfGo  de  fump-       Ex  hoc  rcfultat  fpcciale  difcrtmcn  » 

tibttsnecefianjs  dumtaxat,vidctur  pro  quodinccrccdic  iaterdotcm  vcram,  6C 

'  .  dfdem  efliB  fpeciaiis  difpofitio  ,  qu«  pumtiuam ,  quod  firu^s  dods  vers  >  1$ 

propterea  non  cft  trahcnda  ctiam  ad  quantumuis  tucrintaDCedencc9,acqui-  Difcri- 

lumpcusvcilcsjcasccroquiccxcus  incon-  runcurmarico,  fru^us  ver6dotispuca- inen  in- 

frafefepamfct  fgmpnn  ■ccefiarios  pcr  ciuxineaparcc,qualaerioteaoedeiMe%(cr  <'o^ 

lilam  ciyidbm  CWCptioncm  ab  vti*  Ctdcm  non  acqmrantur,  fed  vxori  fint 

»         libus.  rclUtucadi.  Scio  &  aliud  difcrimca- 

Nequeobefiepofrantea,  quae  dedu-  inter  vtramqiiiueroedere>ncrope,quod 

cebantur  cxtcxtu/»(/./.iiii«/wtfJ./r«5<«  indote  vcra  fumptus  non  fintcx  wiQi- 

§,foint,  mntrim,,  vbi  padfiuncur  fump«  bus  dcduccndi «  (cd  iiat  compcniandi 
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m  aM«  nifkoi  qiHi  ilk»  fedt  in  fondo  ooiMeiidebat  mtfitfly quMd  cBoeAaMi 

*>  i:     dotali;indote  vcro  putatiua  huiufmo-  cxpcnfarum  inoncribusciufdcra  matri- 

^       ,     -.  4i  fuiBP^s  iiQt  deduceodi  cx  eifdem  mon^infuaipcaruni  ab  vxorccompcn- 

o»;,n9):ifisata*Mcali«|ideoooipenfandi^iA  ftri,  vdretentoiajidodotali,quQ£|ii« 

.    '  "  'fucrintfun»pcv».exccdcntcs,  quia  tunc  huiufmodi  cxpenfs  cxcedcntcs  fuermt 

^  •  ~   auoad  ooefliim funcaliunde  compea-  pcreaodem  vxoreia^ucae^ vel  agendo 

•dcAtuiideaiiiiKKt&iQiiefli.  Quzricur  , 

*  *'  ' '  :  fluun  diftlililWi «  ia  m  ,  a  n  iu altcro  cx  h  is  modis  in  or-' 

v„  .     ->  .  diocadcafdem  poiiicagere. 

«■■iii»p^5^»^»^"«"""i""«»«      Quod  vtiquc  poflit  agere  ad  eafdem  ^ 

quoad  cxcersumr«;pct?ndashis  rationi- jyj^  pji^ 

■■  .     .       X.-   4  ouseuiocicur.PriaKvquia.»ii^umptus 

Tv.  •  V  fiMeritiniandodotaUenedentesvalo- 

An,  nmaritusputaciuus  plus  cxpcndc-  rero  fruifluum  pcrccptorum  {X)tcft  eor-  dcme  ad 

i  citin  oneribtts  circa  vxoremjquam  dcm  rcpctere  quoad  cxccdum  per  texcu  r^P^ 

.9PailpORHM<fraftii».dotiftper-  MJtimptiUt&ijemptorinprineip.ffJerei^'''^''*^' 

*  -!•..        Cepti,pOlIitexccirillB^  vendk.,  &  in  l.fupcr  etnpti  C.  dc  euiH.  , 

-r<. :  aigiut^,  •  e^cciamfifumpcuscxccdcncesfcccru  prioiopii 

,  i^".  '  •  jio-    •  fupra  vatorcmfraaaam  perccpcoruin.riwtt-. 

I  ,..  S  y.iif  M  ^  JL  t  F  a,  ■  circa  pcrfonam  vxoris  putatius  potcric  (ov^mA 

••-:.'.•  a^crcadcxceffumrcpcccndum,  cum^  ««J^^^ 

ftafkr  mdmUHrmiiiisexpofitits ..ti  non  minos confiderabila  6at  fumpcus 

iwdpra  m4r#vjM(«idMt#i«lrtpelirjfk  circapcrfonam  vxQrii.aCCircafaBdm».^f^ 

nem  .  a^      •.  '  - .  docalcm  ipfius . 

Mta»  ftrtMfflmpmm  exmiemimfm'  *  SecuBdd,  quia  marEeni  auoaddocem 

Bus  perceptos .  ibid.  putatiuam  non  lucratur  rruAus  cxcc-  j 

Seemido  maruin.  »on  lueratur fm^iMs  cxce-    dcoccsoncra  matrimoaij» fcd folummo-  Secondo^ 
iemesoneramMrimil^  .       •  .    •  •   doillos>quosboM  fide  peroepit,^  in«  qoiania. 
,        Tertio  ,  quia  ex  detrimento  mmi^  tncor    fumpfic  circa  pcrronam  vxorisper  tcxtu  nettsnoa 
,     .1     eammodim  r^portvet  ,4,  .'.j    indJ.intnfiiUi.fnUius  ff.fol.matrimon.y  '«cratnr 

i9i0obm  metrtmtmio  fhiSitetfi«MKremt  etSOaig«meQtOviccucrfadcdu&>»ncc 

rn:critus  po(kt  detinere  .  5.  vxor  potcrit  lucrari  id  ,  quod  maricus  oneri 

(^tmtriiiteMis  jufit  cwisittuendi  inprimMO    circa  ipfius  pcrfonam  inlumpfit  fupra;jn^rt- 

fmo  imre  .6,  id » quod  imporunt  frudus ,  quos  mor.  noni|. 
Zxceptiones  vxfitis  Mft^rfiit  tSikmm.  HMh    ritus ex  fundo  dotali  percepit,  adcoque 

riti .  7.  ,  illum  cxceifuui  ccocbicurrclhcuerc,  ad 

Tri^kmitMr  maritusfecijfc  animo  liberaliJSi  hoc  vc  intsr  vtnimque  coniugeffl  fic  par 

tUit  expenfe  fufrune  bona  fide  eonfmmpta  ratio,  &  asquacoodicio. 

:  eonslantematrimonio.p.  ....  _  Terti6«quiaatquum nonvidctur,vt 

Mx^ente  fiepropna  conditione  maritns  te-  ex  dctrimcnto  marici  vxor  puuciua  il-  ■ 

.  fielmtiir  fiteere iUas  cxpenfas .  ig.  ......  ludcomraodumconfequacur  maioruro  Vvorex 

■^r^udHUuimarinunon potcfi  exigeriemih  fumpcuum ,  quoscirca  perfonam  ipfius  clctnmea 

,  fenfitioncm  iUi^inm  exfeifafmii  qmd  maricus  fccir,  cum  fucrit  alimcncata->  to  m.-iriti 

exce(fm9  .1.1.  funipcibus  aUcnis,  &l  fi  raaricus  ulc  im-  commo- 

largiti<meseh  eaufam,  caafa  ceffamtram»  pedimeotum  nouitfct ,  vtique  talcs  ex- 

camnr .  11,  .-,  penfas exccdentesnonfcciflcttfrj. /,»«»,  P**'***'*' 

Stimmtur  ratifmes  offofitn,  .tj.  &  natura  ff.de  condit.  indeb. ,  crgo  illas 

quoadexceirumteocbiturcompicnfare.     •  / 
IsQvisiTio  3L  Conftituto  matri-      Quart6,quia,  fiprotemporccognici  ^ 

monio  ioualido  propter  impedi-  impcdimenti,&difl6iutionismatrimo-  5 

f9eatumdirimens,&proeotradilx>cerf  nij,vellitisvertcntisfuper  iplodirimcn-  Qu.irto.fl 

.  ,         lofiindo  in  dotcm  coniugcs  diii  inco-  docxtarcatfrucTcus,  &  frudusiampcr-  fni(fliis  , 

X     .dem  perfcuerarunt  oon  co^to  impe-  cepti ,  &  confumpti  noo  adxquareoc  ^j^*^^"'  ' 

Eiponj»  dimcnto ,  &  ioterim  maritus  putatiuus  onera  matrioiooi;  iam  tolcrau ,  vtiquei  ^fL,  - 

™f  difu-  cx  eodem  fiindo  dotali  fru^lus  pcr cepit,  illos  maritus  pofsct dctincrc  in  contpcn^ «eiocr» • 

5^  ^  ftd  jna^Nffribus  nutrimonij  looge  plus  fatiooem  ,  &  coadsquationem  taluim 

|bp95»h;>  tc  tmportent  fruaus ,  quos  onerum  pcr  ca ,  qux  docet  Saldas 

^erB^t.  Cognito  poHca  impcdimento,  nellus  de  dotepart,  1 1 .  part.prima  nu.  ^Lg 

'.frnSiU 


li 


D' 


 ,  -  matumoniodiisoiucOj  i^fia^  loames  delmmola  in  i.l.  fn  infula  i.j  .  . 

iq^oaaipen^iciooe  inter fraftut,  qads  jgr./o/M.iiMmi0off.,crgoetiam,quancum7 

percepitmariius, &  oncra ,  qux  funi-  uis noaextcnt,potcntagcrcad iilos  cxi- 

>ui(iop«rtc«qiiaiauicemads^iUAtui;,  gqidQ«9VclteuiKndo,dooec  fucncmte- 
,    ,     '        *  Nmi  *  gtfc 
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gr^  ratis&AuSj  Vd  fi  dos  (uerit  iopecu-  PrxQare ;  non  enim  nurttus  obli^atu» 

fliaall^MCoaipciirationcmyVaalio  lolummodo  ad  onera  roacrimomi  ad^  lo 

modo  contcndcre  ad  folutionera  pcr  proportioncmdoiis,  fcufruduumcius,  Maritui 

t^xtum  in  l.  fi  cHtn  doccm  §.  jin,  ff.foUt,  fcd  luxu  dignicatcm  >  &  condtcioncaiw  fit  exigen 

WmtrimoH.  pHiprij  iUtus,fcpierfoa«i^v«dM«dnvte  ttuu 

Quint6,  quia,  quandocognitoimpc-  vxorcm  indotanm  duxcrit  pcr  fupni.,  ^^**^^?' 

5     dimentomatrim(Miiumdi(R>ruitur,tuac  alicgata  ,ccnecur  iUam  alcrc,nua  quo-  ^ 

Contra.  dift>ltttio  rcttOOniliftur  ad  principium  modocunquc,  fcd  iuxca  flatum  propriu;  ^^^j^' 

henrcs  *  ciufdcm  contradlus,  quia  mtclligicur  cx  quo  cnim  fibi  fociam  conrtuuu  pcr 

(iinccon.  nulluma principio,quantumuis dccla-  matrimonium,ccnctnrfit>icqualemco«- 

ftiniendi  ratio  nuUttatisci  tuac  (blcunmodo  fe-'  fcruare  per  congriiam  fumntacioiiem. 

iaMiiB$-  quatur  ,ergocxttfnc  rclatiu^  ad  prin-  Kot.t  Hom.w.  pjirc.i^.reeent.  decif.p^.n.f., 
JPj*"^    apiumruntrcftitucndi  in  prinwcuo  fuo    Spcrciius  dccij.  1 58. «.ji.,  & n.y-j., Snrdus 

npv».::  .  iuretteitrpeaiucadcdcraaum,quam  ieSiwmt.  tit.  7.    17.  ffer  totitm,n§af^ 

ad  depcndcntia  ad  ipfum  contra<flura  ,  cum hoc  praiftitcrit  cx  titulo  dcbici,noa 

ncmpc  ^uoad  doccm,&  fimilia,  6c  tunc  DOtcnt  iliarum  cxigcrc  compcnfatione . 

locuscrtcfidttiaodoofipenrationiquQad'  Necobftaty  quod  dcinde  illud  matri- 

fru6bus  j5crccpt05,&  quoad  oncra,  quae-  monium  rationcimpcdimcntifucricco- 

roaritus  in  ordincad  vxorcm  fuitinuit  j  gmcum ,  vc  inualidum  ,  &  fi  maricus  a 

quomodoautepotefteiresqnalttcoair  principionouifTet,  ilUscxpenlas  fupcr- 

pcn'acio  modicorum  fruftuum  ,  cum_,  csccdcnccs  non  fcciirct ;  Non  obllat,  in- 

.         cxccdcntibus  oncribus  ?  ergo  facicada  4uam,auia,quodpoltea  tucriccognitu» 

cdain  erit  compcaracio  pro  iUo  eioetfa'  vc  iauaiidum  debci  ^lioc  prapria  ia§» 

Onerum .  tunio  imputare,  potiiTunum,cum  vaor* 

£xaduerfQ  vidccur  diccndum,quod  vtpucc  ctum  jgnara  laiis  impedimenti 

if     maricuaaoa  poifitageread  exp£fasilUa  voluntaric  culposc  caufam  nondederit 

Exceptio  cxcedcntcs  fruftus  dotis  fadlasinone-  illi m.itrimonio  .  Quid iam in bac 

nes  vxo- ribus  matrimonii  rcpctcndas .  Primb ,  icnc  concludcndum  ? 
ris  adoer  quia  fupponitnr  ,feu  prsrumitur  illas       RcfpondcOjprobibiiiusciremaritlltt  u 

insmtfi-  fcciflcanimolibcrali  donandi,  &  finej  inca  hypothcfl  non  pollc  cxigcre  com-  ptfj^ 

^^*  .  ,  intencione  rcpccendii  cumenimiUasfe-  pcnfatioacm  iliarum  expcnfarumcxcc- liat  oca 

ss«Hi  t  r;Cferit,  vt  maricus  cxiilimans  «cri  fedb  dentium  faaarum  pro  oneribus  nutri-  poeril 

•  ■■r    talcm  in  ordinc  ad  vxoremcognitam_.  monij.  Arbicrorcommuniusin  hoccom  i™"*"» 

eiiam,vt  taicin,&  pro  tali tunc  habicam  ucmrc ,  Ljuamuis  exprclsc  tub  his ,  vcl  ^^iP^ 

f     n0a^praEfumcndus,quodfeccritani«  iimilibus cerminis  auJlum  patronumj.  ^^|^ 

Prxnimi*  "^^*^°"™P^'*^*^'*'*»  ^''*^**^^'^'"°'*'6"'"  inucniam  .  Racioncs  pro  fccunda  fcn- ^nim^ 

tiir  m.irt-  caccm ,  6c  conditioncm indicandam ,  6c  ccatia  adduct^  hoc concludcntCr  vidcn- 

tiistccifre  regularitcrmaritiloagiplusimpcduat  tureuiaccre;  NecobiUre  videcurad- 

inoaeribusiiucrimontj,quamimportec  ucrfus  primam  ,  fi  dic.uur ,  quod  illx 

vcnk,,    valor  firuAuum  dotis,  ergo,  cum  non_a  cxpcnue  cxccdcntcs  iructus  duiis  udx 

cgcritanimo  repctendi,  fedoamiiidli-  cucapcriunam  vxorisputatiua:  vidcaa- 

bcrali,aOiipOlCfit iiium ClOCflum cqie-  tur  quidcm  iiitct  animo  Jibcraii A  ^06 

tcrc  .  "  intencionc  icpcicudi  ,  icd  ob,caui"am-i 

Secuad6«qttia(Camillc  expenfasez-  fciliccc  vcn  macrimonij ,  ob  quod  illaa 

j.         cedcncesinoncribusmatrimonij  fru^tus  impcndit ,  iaigitionesautcm,qux  fiunt 

9     illos  perceptos  fuerint  botu  fidc coa>  oDcauiam,cauia  noaexiitcateipibmrc 

Iltx  ex.  fumptas, vigcnte  tkido matrimoaiiiioa  reuocantur  pcr  ccxtum  t»/.i.C.tfri/omir.  ... 

P^jJ**"*  pariuntaliquodonils  rcilituti6nis,quia  ob  cjuf.,iul:us  cLirnsht  verb.Doiucio  ^.15. 

ipfaf$mina,xncuius£auorcm£a^funt,  nu.i.,TMfcbkslit.D.concl.6ji.tDiamttarf.  ^i^CuD 

flcc  tcnctur  ratione  reiacccptc^umiU{  8jtraiSjS.nfU.99.pai' t«timh& refd.f90h  canftcd^ 

erxiIUm-  eipcnfacnonampliuscxtcnc,iiecratione  crgo  ,  cum  illx  cvpcnHe  incelltgantur  i^f»> 

pqe,       inmftjc  accepcioms ,  cum  fponti  fa6ta:uicuitumatiui;oni;,tilonoiifubn-  ao^W* 

lueiNiitAmariKjflcfortiexigeateiUius  ilencc,cruncreuoeabilcs;Non,inqttam,  , 

.  .       oonditionc,&dignitate,hocquevidetur  obftare  vidctur,  quiaquamuisea,qu«  - 

cxprcisecolligiejr/.       fiieiff.de  Mq.  hicdicucur,vidcantur  procedcre,quan-  | 

4omn.f&'  l.  certtmC.de  rei  vcttdic.,  crgQ  do  agicur  dc  donacionibus  omnindgra^  '  \  [  j 

noaeft,curmarituspoiQtagcreadilla-  tuicis,  &  liberalibusitnealiquooncreii 

ramrepetitianemquoadexceflum .  cxparccdonatarij,nontameproccdune 

Terti6,quiaproulotcmporcconftan-  quoaddonationcs ,  qua;  quoquo  modo 

tismatrimonijhabicifVt  veri,maritus0c  iuntob  cau(am»vciacafu,iaqu9excm- 

«cigcate  ipiius  coaditione,&  qualitacc  plificac  C4ar4miimitl^teoUei»mrd.li^.9L 

tmcbatiirilllHCipcQfMiBiUisooeribaa  memiimmf^vmmtt^uh  fi 
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lUfBDtcfflpoixvrusfucricbonafidefo-    congrucnter  aiacurnoniiabito  praKtsi 
tO  niMliUciittayiilb^ecieiitttrfaioaij,  rcrpca:uaddocein,&adfruauseiiii^ 

j  eum  qua  congruum  cflct  vcrummatri-    dcm,  fcdad  conditioncm ,  &  dignita- 

(u,  moniuin,  vttque  cxpcnfas/juas  fccitcir-    tem  marici^cui  nupfic,  il  in  oncribus  cirr 

k  ca  pcrfonam  ipilus  cxoedeiiieB  fruaus   ca  ipfiut  peribaaiii.qttid  maeis  ftieift  - 

wia  dotisabcadcm  conflitutae,non  viderur  inrumprum,aciroportetvalorfrudbuum 

K  fct        Noaaul'  poUc  repctcrc ,  cum  cx  illo  vfu  graue^    pcrccptorum  cx  eius  fiindo  dotali,  noa 
^o.       t*  r.itio-  cidemfominsdamnumrcfu]cec,mellia    videnir  obliganda  ad  illum  excersuoi 
mtfi**'*"  c^i™  potuiff^^f  ^'''"'""'^'■''^^  virgonu-    rcftitucndum  ,  cum  iushabcat  ad  con- 
jjjitpljff    bcre ,  quam  modo  fcnior,  corrupu ,  &c    gruam  fuAencationcm  ctiam  fupra  var 
fir,       ignommios^dereli^,  &  fi  error  conlli-    iorcm  fruduum  ciufdcm  dotis  ftattt&^ 
tuitmaritum  inuolunurium  inillocx-    bona  ciufdcm  fidc  ,  &  marici  . 
ccflu  ezpenCirum, (q uod  umen  crcden*       Addi  jpotell  pro  corroboraiionc  prs- 
dufli  aon  eft,cum  Jioc  pr«Aiccrit  fic  exi-    fentis  reTponfionit ,  qaod ilhe  apeofii  pw&tSe 
^cntc  propria  conditione,  &  digniutc )    fi&x  circa  perfonam  vxoris ,  quantum-  coaipcii- 
idem crror  inuolanuriametiam confti-    unexcedcatcs  fini&us dotis^cquoda-  f^xtn» , 
tuicvxoremintradiuoneproprijoorpo-    OMMk»  ooaipen&toric  ob(»)uiorutn^ ,  <3<^>°<Iuki' 
2      ris  y  &  fic,  fi  illc  dicitur  cx  crrore  pati    quat  vxor  proillo  tcmpore  prxftititcr- 
•  .  *    ^dafflnumquoadiilumcxccirum,etiam    gaperfonammariti, ergoiliarumnulla 
..~vi|Drpoteftdicidaauiumpaciinruicor-    haoenda  eft  ratio iu  ordinc  ad repeti* 
poris  tradicionc  ;rcftituat  iilc  pudoris    tionem,  fiquidcm  ,  fi  roaricusuntum 
prc(ium,&pollcarcpcucillumeicef-    conculic  in  rumpcibusuotumiecribuil 
tum  i  &  in  iioe  ooo&itire  videntnr  M9-    vxor  in  obfcqui  js . 
Imadeitifl.difp.  xoo.,Coi»fft,/ift.yt.  Tanri       Nunc  ad  rationcs  concrarias  rcfjson- 
m.  77., Sancbex.dewiatrimon.  lib.6MfPX.    dendum  cft ,  &quidcm  ad  primam  dic     j  • 

DicafliUmtlihA.traB.^.difo.i.iiSb,^.    priroo,quod  textus  inUninfiitai.frii0m  SoldUB- 
im.Z6.,  f  <igitndex.de contraU.lio.i^..  c  11.    ff.folut.  matrim.  in  ordinc  ad  fumpCUS  turrario- 
«w.jj. ,  trfeq^.  Dicictiam  potcft  ,  ncc    fados  inrc  dotali,fiuc  neccfsarios,  fiue  nes  ofpo 
ilKOQgrui,quodmaricusiJlcpuuciuus    Ttttesrereruct  marito  fimplicicir  iutil- 6». 
.  illascxpcnfasficcxccddtcs  frudlus  dotij    los  repccendi;  inordincvcr6ad  iropcn- 

^  perccpcospotiusicccricinfuidcbiciexe-    fasfaikascirca  pcrfonammulicris  nuUQ  Sq|yj(m 

p;         .    -   .  ailiOMm»&OOaniiodum,  quamiil£i«    iiit  ttflHiat  «  nifi  in  ordinc  ad  fruftus  pjim^  ^ 

*  uorcmvxorts,cum ad eius conditionem  perccpcosbona fidc(;x  fundodotali,  6c 
ip  nuxim^  pcrcineret  vxorem  alcrc  iuxca    mfuropcosctrca  ipfius  vxoris  pcrfonam, 

 decenciam  proprij  flatus,  quod, finon^   vnde»  fi^notalim  ftniritca ca  candem 

•  pracftitilfct  m  grauc  ipfius  dcdccus  cef-  vxoris  pcrfonam  nullum  aliud  ius  tri- 
**                  fiflct ,  cum  pro illo  tcmporc  vxor  illa_.    buit,  vndcnoncft,  cur  illospotcrit  rc- 

communitir  habcrctur,  vc  fua  .  pecere.  Sccundo,quiafuropcus  vtilcs,dc ..  •  ■ 

Nequc  itcA  obftare  potcd  aduerfut    necefsarij  pk&i  in  fundo  douli  adhuc 
fecundam,  fi  dicacur,  quod  cx  co,quod    remanent  in  illameIiorationc,cum  red- 
illaecxpenfxexccdentcsinoncribus  ma-    dant  illum  fiindum  magis  proficuum; 
crimonijoonfumptse  fueiioc  bona  fide  ,   cxpen(tB  autem  ill«  £idse  cirai  perio- 
000  beni  inferatur ,  quod  non  confur-    nam  vxom  non  amplius  rematfent ,  neiB 
gat  in  vxoreontu  reltitutionis  quoad    infc,  nccinaliquo,rationecuiutcaideill 
nium  esoeflum ,  quandoquidem  vtfu-    vxor  magis  proficua  reddatur . 
pra  di^um  cft  t  maritus  quantumuis      Ad  fecundam  patet  ex  fupradtait, 
n-uftus  dotis  excedcntcs  bona  fide  con-  quidfitrcfpondcndumjnonenimcurric 
fumpfcrit  unquam  pofleflbr  bonc  fidei    paricas  de  nurito  in  ordine  ad  froaos  u^Sf 
.         cxaliacaufa  aboneribiucircapecibol    excedentes  onera  macrimonij,  ac  de-» 
Miilieris,non  propterea  eximicur  ab    vxoreinordineadcxpenfas  circaipfius 
w  ■    onererefiitucndiexcefsum«ix.rcxiiif  m    perfonam  a  marito  fadas  excedcnccs 
oon  po-         '"^*^  S.frtSus  f.folm.  matrimon.    tevtOm  dbcis ,  quandoquidem  maricus 
IdliuU-  Non,inquam,obRarcpotcft,  quia  ma-    fuppofiu  nullicate  matrimonij,feuma- 
AMUiaii  rictis  prsecipui  in  iiio  cafu  matrimonij    trimoniopuuciuonon  habec  ius,nifiad 
InoMiat  putaaui ,  Cum  non  gaudeat  illo  fiindo    eofdem  rrudus ,  prouc  oorrefpondent 
M  oncra  docair,illiufqucfru^ibus,nifi  in  c»rdine    oncribuscircavxorem>oamfCUffimatri«  ' 
^l^iino  ^  onera  nucrtmooij ,  fi  noo infumpfe-   mooium  itlud  fecuodum  fe  fir  nullum 
'*     -«iteofilemfiniaiisiniJiisficdirponente  deture,eoipfo,quodcognitocrrorcpo- 
^tlMi»plUf.friiSMt0i/bli$t.matrim.  non    ileadifsoIuitur,nuIIiUstrahitur  ad  iuu 
«avft  ia  at&tcau^  «  dc  vfus  infumere»   principium ,  &  fic  locum  foiummodo  . 
led  leaecttr  fc6niare  ▼aoriivior  autem»  labec  oompeniatio  cmcrum  cum  frnai» 
—  «1  vi  mtfimoi^i  iot  kabeac«  n  iNit,Aciiciaeapane>qttafittftus  excc- 
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Sniltonera  >  funtrdlituendi ;  vxor  ve- 
ius  habetad  qaaBcnnqne  necdsaria-* 

iuxti  ftatum  ,  &  conditioucm  mariti , 
nvc  iubenda  cft  ratio  ad  fruftus  docis , 
fedpociusad  condicionetn  ,  &  Oacurrui 
matrimonij,  quod,  quamuis  poftcM  dif- 
foluacur ,  &  dirsoiutio  traliaiur  ad  iuu 
vrincipiuro,  non  coliit  ea ,  «juas  lunt  de- 
oitaconditionipcrfonaB,  fitucrint  bona 
fidc  conrum^ca  inillo  llaai>prouccxigic 
cadem  cotiditia»TndcaaaRio<diebeotur 
folummcKloca  ,  quacvcniunt  ad  jequa- 
lcmcompcnfaQoncni»  vxocivcrd,  qux 
debencur  ex  oonditione  pctlbnaB  >  4r 
outrimonij . 
Ad  tcrtiaoi  idcm&c^  refpondcndum 
Sohi:tur  cft,iUttdenimcoaiiii«lltmconb:quiCur 


Contraaus  XVI;  •  i 


SententiA  aficrcns  dimdendot  ^  ad  mitt 
tcmforis  vnifvmm,  4,  ..  .  j 

MotiHm  dubitationif  defktf^^^  L  u» 
infMU  $.fruikus.  j,  .  „ 

9^itmpf  (HMdmttt  wutitm  fKfitMtkm 

pro  pjrtP  .  6. 
Rationes  Juadcntef  )m.  ft^  Ji^i^i*id  cxi- 

■        .7-  ..  .  . 

Si  fru£Ins  (idhnc  fnerint  pendentfis  n^aritHS 
non  pociji  lilos  cxigere,nec  pr<ir4t4temr 
ponsiquo  fuflivHit  on(rg  .  8. 

Kcqniritur,  qmd  tili  f rudHS  fnerhlt  O^Htftz 

ti  inmciihHi  mutnmoMi  .  jf, . 


,11  .! 


J^lv^isiTio  XI.  In  iufe  cautum  cft,' 


tcrua 


I 

Statofdif 


,  qMod  in  docc  vera  poft  tblucunu 
macrtmonittm'  iruAus  vltimi  anni  peo7 

vxor,quod  rumptibus  mariti  fucric  ali-  dentcs pro  raca  cemporis  fiiic  diuidqidi 

mcnuca ,cx  condicionc lUtus ,  in  quo  iiitcr  vxorem,  &  maricum ,  adcout*  6» 

oonfUnita  eft  per  tUud  roatrimoni  u  m ,  pcr  o&o  menfcs  durauerit  matrimai#r  qoiftioll 

quantumuis  cancum  putaciuum,  &  in  o<5lo  cx  duodccim  jpartibus  fruifluum  nisexpo 

J|uo  illae  cxpcn(ac  bona  tidc  fuerunccon-  dcbcantur  ourico,  (eu  eiut  luercdibustf  ficus . 

umpcac .  &  quatuor  vxori  per  textum  1»  /.  xmien 

Ad  quarcam  dic,gratis  omnino  dici,  §.cum  qui  ex  flipulatu  C.  de rei  vxor.  oB.L 

Soluitur  quod>li  cxurcnt  fruttus ,  &  fr udtus  iam  diuortio  ff.folut.matrimoH.,  Udouicus  M»- 

9>Att^*  f)eicepti,& confumpd non adsquarent  Un*dc^imog.lib.i.c.%i.km,U9^^i'^ 

onera  matrimonij  iam  tolcrata  ,  pofsct  Barbof.iin  l.ji  xfiimatis  mm.it.  verf  qtm 

maruus  illos  dctuerc  ia  cooipcnUcio-  fi[ff.folut.matrim.fMattticadetacit.,& 

neo» » &  coadoquationem  talium  one-  ambig.  comunt.  Ub.  i  xjtit,$  1  i,  B«Mm 

runi,qu!.;  :  ctus  in  d.l.in  infuU  §.fru&its  obligat.ii^.  part.x.  lib.6.  (f.iz.  ««.14. > 

j^.^oi^/.»;.uf       dac  uucumius  coo^  i^.Huiusautemaanicompucacio  non  2 

psnfiuioois  io  fruaibus  boiia  fide  pqr-  facicnda  eft  k  lanuafio-  ad  lanuariiun,  Qgoao: 

ccptis ,  &  confumpcis  circa  perfooam^  vcl  alijs  ccmporibus,vc  in  alijs  rcgula-  ftcic- 

vxoti^ ,  noa  autcm  in  fcu&btts  perci-  riccr  iieri  confucuic  jfcd  a  die  concrac^    k  c6* 


'  '^toiriis,&  cxil|i(^nbusidun  nala  fidcs 

.orta  cft,v  t  lcgcnti  tcxtum  fit  manifcrtu. 
.  Ad  v>timdi|il>a.cct  ci  didtis  ,  quid  ilt 
So|iittig'<tfpo»<*''*'*^M'l''»  ■qttantuiBuli  eccnim 
.vkifliA.    compcrco  impedillKnco  ,  &  nullitate 
maCiimQni;  diiaolatio  rctrotraiiaturad 
;prioapium  coniiaaus,  ea  «uiien,quaB 
fucruncbona  fidc  confumpta  excondi- 
tionw  taus  ilacu:»,  in  41^0  conliicuu  ctl 
Taorperiilud  matrimonium,  non  fiu|t 
rellicucnda  ,rcd  corum  confumptioip^ 
jiuuudaext  taii  condmoni . 


$.  XI. 


inatriniomj ,  &  ruftentationia  ooerum 

matrimonialium  ,  vt  icilicccca  partej 
anni ,  qua  ouriuis  onera  matrimoni) 
fuftinuic,  fi-uduf  quoq;  ad  eiini,  vei  ad 
cius  hairedes  pcrtmcant,  pro  refiduo 
vero  temporc  pcrtincanc  ad  vsorcm» 
prout  colligicur  ex  l.diuortio  ,  &  mLit 
fHMiflonc ,  &  1  fruibfs  ff.folut.  matrimon.f 
Foittanclij.  dc  patl.  mtpt.  claaf.6.  glof.u 
foft.x.num.^o.tCe^ium  itteot^.  5  84.  mmi» 
1 1  .//6.4. 11  ic  iam  qua:ritur,an  hociden 
Ibntiendum  lic  iu  docc  puuuua . 

fialdus  Hjwetfw  itMttfmt.  lUpfrh 
jfecifndjtnam.^p.  exiftimansmaricumpHf 

catiuum  non  faccrc  fr u^us  1  uos  ratioiie  ^  

flBatrimonij,  &  onerum  eiufdem ,  fed  Baidi 
praccise  ratinnc  bonaelidciadinftar  pof-  volentii 
Anindoccpuuciuafi-u^us  vitimianni   icllorum  bono:  iidci  in  alijs  rcbus ,  &  fm&ot 


fint  ditfid^aidi  iatar  niaritum  >  % 

vxorcm  co  mo<lo  ,  quo  diui- 
duncur  m  doce  vcra . 

ExpMitnr  feitfiu  titiUi .  i, 
Quomoio  facienda  fit  eompntatio  tmu . 


nMoms  ,  fcntic  frudus  iliius  vlcimi 
anni  abfolutc,  &:  integralitcr  ccdcrc  j  ^(-deit 
cidem  vxori ,  ncc  quoad  partcm  ccdcre  yxori» 
iBIIM^ito ,  quod  tamcn  quafi  flbi  concra*  ' 
riando  limiuc  fubincdligcndo  de  liUr ' 
iuiinodi  fruaibus,  quacenus  fuperexeo- 
duat«xpenfa$  onerum  iUius  quaii  ma- 
trimonij.  Dixi  0Hffifiki  eontrmriido^uiM. 


Sententii  &aidi  volentit  iU^  fimStu  inte-  non  vuicacquirere  racione  matrtmdnij^ 
.  WMtovwMn.  a.  •    «eloacroneiiii»  6dpMBGisdracione^ 
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teMBiild»&iiiodovulc,quodacqui-  vtraquc  qualitas  fequincur  &  boiuB 
rat ,  quatcnus  non  cxccdunc  onera  raa-  fidci ,  &  confumptionis  circa  pcrfonam 
crimoatj,  bcnc  camen,  prouc cxccdunt^  mulicris,&  antc  confumptioncm  fuper- 
^inilc>non  attendenda  cflc  oncra  ma-  ueneiit  maJa  fides  pcr  cognitionem  er- 
trimoni;yfcdpraEciscbonamfidem,quO'  roris,  quocontra&umfuitillud  matrh-  - 
modo  modo  vult,cummalafides fupcr-  monium»  vtiquc exdcfe^u  talis  quali> 
neniat,  aoquiiat  fruAus ,  prout  corref-  ntis  noo  videtnr  mirims  ilJos  mx£t\xs 
pondent  oneribus  inacnaoaij  »  noa^  podc  pcrcipcre,  necexigere .  Quid  ian^ 
prout  excedunc  ?  in  hac  controuerfia  concludendum  ? 

Nos,  qui  inpnecedentibusfuftinui-  Rcfpondeo^r6babiIiuseflie,fifirudus 
mus^ad  acquircndoshuiufmodi  frudus    adbucfucrint  pcndcntcs,  maritum  nec 
refpedu  mariti  pucatiui  rcquiri  vtram-    pro  rata  cemporis >  qua  oxicia  matrimo-  8 
qne  <|ttaliac6m  perccpcionis  fcilicec  eo<    nij  fuftinuicpofle  iUos cxigere.  Vidccur  Si  fruOiift 
■^.  mndem  cumbona  fidc,  &  confumpdO'    hxc  rcfponfio  conformior  ccxtui  1»  d. l.  «<lbuc 
UK  «»  ooeribus  macrimooij ,  videmur    iuinfda  §.frHilusff.folut.nutrim.,  inquo 
iSstwSitSi  MiMri dicerei quod pro pocte tcmporis ,    videtur requiri pcrceptio ,  &  confuitip- 
txm cem>  pro  qua  maricus  fuftinec  oncra  macri-    ciodurantc  boua  fideiNccobclfc  potcft,  tus'  non 
mris  vni  inonii,&pcrfeucratin  bona  fidc,fru&us    quodoncra  macrimonij  fuftinucrit  pcr-  potcft  il- 
'BnMm.  conefpondences  tali  temport ,  &  ooeri-    Kuerantc  cadcm  bona  fidc,  quae  oncra  los cxigcf^ 
bus pro  tali  t£pore  £iciac  fuos  pcrcom-    fccundum  fc  cxigunc  coropcnfationcm,  » 
penfacionem  cum  catibus  oneribus,pro    ca;ccroqui ,  fi  noneflec  habcodus  rcfpc-  f^ZJ^ 
parce  vero ,  pro  qua  matrimonium  cft    dnsad  cadcm onera  iam  tolcrau,mari-  * 
diflblutum  ,  fru4Uts abfoluci  oaafcant   tusooncra  fuperius  di&i  compararecur 
ifl  vxorcm .  prascise  pofscfsori  bona:  fidci ,  qui  non 

Difficulcas  folummodo  flante  noftta    eiimicnr  ab  onere  cos  rcftitucndi ,  nifi 
i^inicmc  requirente  vtramquc  quali-    auatenus  fucrinc  in  bonafidecoofump- 
tacem  ad  hoc,  vt  roaritiis  compenrec   ti,  nonauccm  quando  acjRittc  fnnt  ex- 
M      huiufmodi  fruclus  cum  oncribus  ma-    canecs.  Non,inquam,obcflc  poteft,quia 
Ratio  du  trimooij  ]  qus  iuftinct,  confiitit  in  co «    cexcus requirit quidcmfimui cum  bona 
bit.andi    quod  Iii4^  Un  infnla  §.  /r«S«  f.fi^ujM-    fide ,  quod  oncra  fiierint  tDteraca ,  & 
defumi-  m>»o«.dicitur,quod  fruftus  dcbcntclTc    finc  calibusoncribus ,  &  fine  bona  fidc 
ttir  ex  l.  percepci  booa  fidc«  &  coofumpti  circa  son  coocedit  illam  compeniacioncm» 
iuSS^  perfonam  mnlierii  in  matrimonb  illo   ium,fi  maritus  rttftinttcric  talia  oneraa 
{•puSiU  pucaduo.Hic  aucem  fuppooimus,quod    fcd  cura  ma!a  fidc  fcicns  matrimonium 
Iruaus  ilii »  pcouc  correfpondcnt  toti   illud  efsc  iouaiidum,  vciquceidcm  non 
nano,finc  paioentts ,  &  per confequens,  conoeditar  ius  ad  fruftus ,  neque  pcc 
r.  vel  nonperccpti,  vcl  adhuccxrantcs ,    <:om^cx\(:iUoncm  arg.icontrario  fei^ude^ 

quaotumuis  pro  illa  partc  ccmporis  ,  dMSvex  d.lJaiufiiUiJhiStuff.foliit.ma- 
anceqaam  deceflo  ecme  macrimonium  trimm. ,  &  per  cncnm  M  I.  iHcefixff.  de 
diflblucretur,  ooctaoiatrimoaii  riifti>  ritHnupt.yiimtiLtciizmBddHsiioueiiut 
HUerit.  dedotefart.il. part.trimxman.x^.verf, 

Bxmiipm^tmhni,§.fruBusff.f^  4imMiimtamen^,}mn,fi)iAhycutt 
htt.  matrim.  conccdatur  retcntio  fruc-    bonamfidcm/edonera  matrimonijnon 
^     tuum  in  ordine  ad  compenfanda  oncra   fuftinucrit  neq;  eidcm  potcfi  competere 
matrimonij  excance  bona  fide,  yidecnr  josad  firuAus;  fed  vi terius  ctiam  requi- 
y^P"**  abfolut^ a(Icrcndum,quod  maritus  pro    rit,  quodinbonafidcfucrintinsfipti  in 


Biahcnm  '^*  P*"^*  temporis ,  pro  qua  luftinuic  ilUs  oncnbus  implicitc  volcns,  quod ,  fi 

pogit^.  onera  macrimonij,ponic exigere  feu&m  adUmc  fint extances  cidem  martto  tion 

gere  pro  corrcrpondcntcs ;  vbi  ctenim  iura  in or-  compcLit;  Ncquc  cx  hisrcquitur,  quod      9  ^  ^ 

pa««  te- dinead  uleonusconccduntconapcnla-  infcrcbatur,  quodfcilicctiicmaritusfc  ^''^ 

>1-  tionem,videntur  indiferentir  conoed^  habcret  pr^is6 ,  vt  polsefsor  bon{  fidei,  ^*'' 

*2  vcl  inordinc  ad  firuAus  iam  perccp-  qui  non  poceft  retinere  rem  cxificntcm 

*      tos,  vcl  in  ordiue  ad  pcrcipiendos,quu  luperueniente  mala  fide ,  non  tcnctur  r,nc  in- 

onus  illud  eft  meritoctnm  fimpUcnifer  tamen  refticuere ,  fi  in  bona  fide  con-  fum|)ciiai 

compcnHitionc  .  fumpfit ;  Non^nguam,  fcquitur,  quia  onerihMS 

fix  alia  parcc  ,  cum  idem  cexcus  lo-  refpcclu  pofsdsoris  bons  hdci  fimplici-  tiatti- 

7    quatur  flinplicicer  dc  firufttbus  bona^  ttr  fumpti ,  qua  talis  cft  prascisi  fufticit  '■^* 

R-ationes  hdc  pcrccptis ,  &  circa  pcrfonam  vxoris  bona  fidcs  finc  alioonere,rcfpcAu  vcr6 

fcudcotes  a£^u  confumpcis, non  videtur  difpofitia  marici  non  (ufiicit bona  fides  ,  fcd  vlte- 

"  ttdienda  ad  firuaus  pendences,  nec  ad-  fftu  oous»  &  jafopcECQiiftBilptio fiu0> 

huc  percepcos,&  confumptos .  Quinim-  aUilBiaOliac  • 
.  mOfCum  cx  dilMlicMucaulidem  CMtu^ 
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f.  XIL 

^      Aa  maritus  lcgaiido  aliquid  vxori 
caifeatiir  remittere  expeaia» 
miedouliiida*. 

«  . 

StatiudifiiHifitionisexpofitiu,  l. 

data  fuerit  fimid  fpeties  cum  qHontitate 
perlegatnmfaQwnkmaritovxoriintel- 
ligatur  rcmijfijfeexpcnfts  in  re  dotali  for 

SMtfecUf  ^tmmfmiiiMtaJmi»!' 
temfpecies.  x. 

•  9r«hiAiiiiuperiUHdlegatHmMmiatfU^ 
.   .     tKrfaUaremiffioexpenfarum.  5. 

•  •  WBres  fpUutis  Ugatitm  foteft  exigere  ref> 

&niem  .4. 

DIsciyisiTio  XII.  Dictum  d\  iuprac- 
ccdcntibus ,  quod»  fi  maricus 
fundo  dotali  fibi  pcr  visorcm  tradito 
expenras  fcceritnon  ijuuijiu  ni  urdiae 
_     aafru^us  pcrcipicndos ,  puta  coicndo» 
'      arando,fcrcndo  &c., fcd  vd  nccefsarias, 
V*^H?"  vcl  vuics  ad  eiuidcui  confcruatioacm  , 
vSnfyis^  ad  melias ,  &  fiecundius  cfsetiioii 
qnjlit;j(j_  compenfct  cafdctn ,  ncque  deducat  ct 
bus .       fru^Tcibus,  quamui^  excedentibus  onera 
jnatrimoni;  pcr  teitum  ia  l.  diuortio  §. 
impendia  jf.foiHt.  matrimmt.,  &  tot.  tit.  ff. 
dc  impenfis  ( loquor  hic  de  fundo  dotati 
^verQ,non  putatiuo^  Ticius  maritusCa- 
ia^vfjrtis  in  nupttjs  cum  eadem  celebra? 
;cis  redepttm  dofiempnedium  quoddam 
iruclifcruni,  quod  tamen  plunbusindi- 
^ebac  rctcfboiMbus  •  Kencic ,  domuni 
quandam  iMcefsariam  in  eodcm  con- 
ftruxit,aliaque  iieccfiaria,&  vtilia  pcrc- 
git ,  in  quibus  egregum  pecuni<e  fum> 
^am  confumpfit.Cum  iam  &tis  appro- 
pinquaret  Titius  condidit  fuura  vlti- 
snum  tcllUmcncum ,  in  quo  nulla  fada 
mencioneexpcnfarum,  quas  feat  in  iilo 
«.      fundo  dQtali,fuaimam  quandamegrcr 
£iam  ticu^Q  iegati  reiiquic  CaijC  vxoci . 

•  Uicdubtatttmfuit,  anperilludl^a- 
tnin £lftum Cai«  nulia  tada  mcnLionc 

•'-  ca^oilaniiii  in  fundo  ^ouii  ioAarum 
-  -  '  ;  inteiltgactirHtius  renuffifte  vxori  illas 
c-\pjuas  f.ictas  in  inclioratione  dotis  s* 
i^^ro^mc  hanc  ditiicuiutem  Marcut 
.  ^AntouHs  SdbeiUus  in  fHmma  diuerf.  tra8. 
tom.^ .  in  verb.  maritns  num.  1 5 .,  quam  rc- 
Toluic  in  his  ccrminij.  Maritiss  legaado  alir 
ijuid  vxori  videtur  illi  remittere  expeufiu 
ta  re  dj(.i!i juLiuiy&i  poftca  diftmg  Jciido 

dicit»vci  in  doccm  dau  cA  iimui  ifccic» 


oim  quancit^M^  vel  data  efi  (oiftinMp 

do  fp»:cic5,Iuxta  primumfenfuraappro-  2 
batailei  tiunem  poiium  .luxca  rccundu .  Opinio 
liiqKobacaddiicar^racioiie  ,-quia  ittajion  Sabeiiti^ 
minuitur,&rcpctuntur  expcnras,&  pro  %nndi 
hacopiniOncaUcgat  SrcpijaimmGratiatM  A^MBflto 
difcept.  for. tom.^.c.Sx^.num.i \.,&  jtf-  "^""^ 
fUSHmdecif.  }^p.Scd  StcphxmsGratiimus 
loc.cit.  videtur  loqui  in  cerminis  lacis 
ditMxfis ;  loquitilrciiiiB,>quaadp4tfi[i^ 
llttJegatdotcm  vxori  miUa  ccrta  quan- 
titatec.\prclla ,  &  tuncdicit ,  quoddos  ^ 
minuitur  proptcr  cxjpcnfas  failas  in  re- 
cuperationc  illiu$ ,  oc  ailegat  Salicetum 
inl.^.  C.  defalf.cauf.  adicB.  Leg.  .AfitHum    .  ', 
dccif.i^9. a nu.^. vffi adfefttmtmt, ^ttaOT  TfTr \~ 
do  vcrocll  cxpreffa  ccrta  i]uanrira''.  do-   r  -j,^^ 
tispcrlcgantcin,  ccii  canturrtuulixcx-  ■  v.,--- 
penTae hGtve.  in rc  dotali  pcr  cextumiai.  .  r^j  ii.r 
MeuiA     a  mc  jf.  dc  icjjt.  i. ,  vbi  vidcs 
cundcni  Gratiaiiuni  procedcrc,  quaiKlo 
abeodcm maritodosfuit  lcgauvaoci) 
titulus  autcm,  dequo  hic  ioquimury 
proccdic  quando  dos  fuit  ab  eadcm_t 
vxore  conilituta ,  vel  ab  eius  Pacrecra- 
dicamarito  inccrto  fundo,  &maricus 
cxpcnfas  plurcs  tccic  in  mclioratione..» 
eiufdcm ,  6c  dcinde  in  fuo  vlcimo  tefta-  ^ 
mcnco  nulia  fa£la  mcncionc  docis  ccr^      „ , 
tam  fummam  ctculo  legaci  rcliquitvxoc  r 
ri,qux  ccrtc  inter  fe  valdi  diuerfa  funt:  .n,.^ 

Aducrtc hiccirca  tcrminos ciculi,duo    .  < 
pollc  poturmiumconcroucrti ;  primum^    fs^i  ■ 
an  pcr  tale  legatum  intclligatur         '''^'  '■  . 
remiUio  cxpcnfarum  in  fundo  docali 
.iadarum ,quatenus, &  lcgatuin dcbea- 
tur  vxori,  ncc  ab  cadcin  poiiint  rcpcti  Dtiplei 
cxpcnfae  ^£tx  .  Sccundo ,  an  pcr  iiiud  ibfiiv''' 
lc.s^atum  intelligatur  fadla  expcnfarum  ^""^^ 
rciniilio,  quatcnus  lcgatum  ipiuiu  d:-  '''[["J^ 
bcat  ccdere  pro  expcniis  in  taii  fundo 
faftis ,  ita  vtab  hsredibus  mariti  non^  titnliu. 
poiIuiL  cvii:i  huiufniodi  cxpcnfa;,  non 
jamen  poiiiL  \  xor  cxjgcrclegatu.n,cura 
hoc  mtcihg.uur  compcnfatuin  per  illas 
expenlas,  i^uas  vxordcbuiiiti  loiucre. 

Rcfpondco  probabiiiusefsc  pcr  lilud 
lcgatuinfadlumamaritovxorinoncen-  j  ,. 
Icn  faaain  rciniinoncm  crcditi ,  quod  P(t)tMb(> 
confurgitcxexpcnns,fa^pcrmarjtcum  |iitt|icr> 
in  fiindo  dotali  eiuidem  vxoris,  Ratio-  jnod  It- 
ncmex  co  dcduco^quia  t-.-ftator  prxfu-  ptnm 
micur  fempcr  raiausgrauarc  voluilse..^  •''^l 
hxrcdcm,quam  fit  poflibile  pertextum  ^^^^ 

irj.fi  fcnius  §.qui  m>ir;;arit.iM  jf.  dc  lcgm^  ^ 

i.l.vnan^exfamUiai.firemfuam  j}.  dele-  Qaw^* 
^at.z.,  Deeimml.femper  in obfcuris  n.i .ff.  t 

(i'r  ( i';'.  inr.,  Fufariiisde  fidcu  ohuu!].  ij.660.  ■,. 
numj.-j, ,  Kota  tiom,  part.  i .  receut,  dgfif,     .  .  t  ^ 
745 .  R«i»4. ,  &  magis  haercdem»  ^^ia  vmi^ 
]<:!^4  tarium  dilcxifse  crcdendum  eft, 
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t»,  <JUC  fit  contra  lcga  ta  r ios ,  &  m  inus       tmn  faBmn  cuh  animo  eomprnfandi .  f. 

^   ^     nocct  haercdi  pcr  tcxcum  /n/.  fi  ita  fit  In  debito  volmitario  non  prjejHmitur  legO' 
Tihtae  f^iptm»  1 4.  ff.    i^gif. i.*&i« l.mmtmit      itmftSim «mmw  eompenfandi .  4. 

ftmper    f.  de  legat.^ . ,  Mantica  ie  eonieci.  vlt.vol.  Quodnam  veniat  nomine  dcbiti  volmtUtit i  * 
p«iurni-  M.j.tit.l.nma.^.,  fcd,  Ci  per  illud  lcga-       &  quodnam  nomtne  necefionj .  y. 

tur,  mi-  caaieeiiferanir  ficta  remifsio  czpcnfa-  £rlMi  v^iog,  &  Itgtumn  eorfifleret  itu 
kjfle^eni  quasteftator  fccit  inillo  fundo  ijuantitate^egatumnon  intelligerttMrf^ 
^  ^  douli,  haBres  magis  grauarctur  j  quam       amn  aaimo  compenfandi .  6. 

nim.  P^''  fic,  4t iattfpteutio  fieretooamL«  VjmiU*  Utrimkmti  fr«fia>.  7. 
ha;rcdem,noncontraIegatarium,qu3n> 

doquidem  ipfe  hasrcs  ccncretur ad  lcga-  T^IsqyisiT/o  XIII.  Debitor  crat  Ca- 

tom»  &  prtuaretor  iure,  q  uod  habct  ad  iJ  ius  de  doie  ,  qiiaai  accepeiac  k 

rcpctcndasinasimpcnfas  fadas  in  fun-  Lauravxorefua,  cumqucfatis  preme- 

do  douli }  quae  cjteroqui  ipfi  de  iure  retur ,  condico  fuo  vltimo  teftamcnto      '  . 

4ebeacur,eigodEC;  lcgatum  egregiae  fumm«  cooftituic  ei-  ^^^*^ 

Neque dtcas, qaod tx eo,quod  mari-  dem  Laurae  nullaCsiaa mcntionedotis . 

tuf  ticulo  l^ati  dcculcrit  illam  quanci-  Oru  hic  fuitcontroucriia,an  przfunu- 

*  tatem  viori/:ejifeatur  eidem  vxori  Hmul  tur  legatum  illud  cgrcgiae  fumms  £ic- 

rcmififsedebitumexillis  impcnds;  Ad  tum  animo  omoiuo  liberali ,  an  vero 

quid  enim  con&rre  cituio  liberali  id  ,  animo  compcnfandi  cum  dote  ,  quam 

auod  erac  titulo  iuftitif  ftbi  refticuen-  rcccperac. 
um  i  congrueotius  cnim  remififtec      Nonnulli  circa  praBfeos  dnbiom  di* 

debitom,  quam  contulifsec illud,  quod  ftinguunt ;  vel  etenim  dos  confiftic  in.> 

ilbi,vel  h^rcdibus  fuis  erat  reftitucndu ;  quancitate ,  &  lcgacum  eciam  in  quan- 

Goacr:&eaimiinpugnabcris,quiagracis  ciucejveldos  inquftncitateoonfiftit«&  2 

omnind  oonfingitur;  quod  ex  co ,  q  uod  lcgatom  in  fpccie,vel  nceoerfa  kgatum  Diftioe: 

aliquidcontulcritticulo  ]ibcraJi,volue-  inquantitate,&dosinfpecic  ;  fivtrum-  tio.fecu- 

iMdlttiir  ric  limul, dc  (emei rcmitfierejr  ^uod  fibi,  auciaquaauuGe  >  inccliigunc  Jcgatum  q^a^I^ 

fcnir  Jb-  vcl  hfredibtttru»  erac  pleno  lore debi-  Bdnm  cum  antmo  compenfandi  ^d^^o/.  ^citulus 

eameziuftitia»  quantumufs  Wlx  cciara  conf.ii^.pn-rorum,  Marcus  Umoniui  Sa- 

■""^J^  leaiifiuo  efiet  ex  Citulo  iiberaii ,  c^ceco-  beUitis  in  jumma  diuerj.  traS.  in  verb.  Lega- 


fkAj^ ,  qui  duples  legacum  ia  vuo  fimplict  e6'   Im>  imw.  31.  verf.  &  firma  repilam  proph 

pTAnni*  pfgjign^gtuf  ^  aliud  reaufiionis  illius     medium  V.Z^incorams  de  compenf.  difp.^.  c  

debicif  quod  jncludeietur  tn  l^to  9.fertotumi  halccrumin  quanciute« 

^oaacitatis,  deqtiodiftiortBt  ipTetefta-  aiierum  in  fpecie,cuacideruncl^tuai 

toriine  vlla  mcntionc  dcbiti  carundcra  non  intclligi  faftum  anirno  compcnfan- 

etpenlarum ,  altcrum  eiufdem  quanci-  di  Bartoliu  in  l.  bHiidhmdi    fs  TMcrff.  de 

ucis ,  quod  non  vidccur admiteeadum  UgM.t^tBddiu tm^.ft.mmtA. t^A. » 

ia pr^iudiciura  heicdis .  cmmSen.conf^^.num.i^.vol.i.fCrariama 

£xquibu$dcduci pocei],quod hasres  ^eeft.for.tom.  i.c.i ^4. nu.i feqq., 

If^^j  ouritilbluendo  vxori  kgatqmpQftitab  ideneekim  conf.^y.num.ix.,  &  ^^.mi.t.i 

folucns    cadcm  cxigcrc  rcfc<flioncm  expenfarum  & deprajumpt.  lib.i^.prxfumpt.  1 10.  m  p. 

legncum  in  tundo  docali  pcr  maricum  tadarum,  Arbicroriunc  vtramqueopimoncmfub 

poteft  exi  vel  ad  raum  £»cere  compenlacioncm-»  illa  diftioftioaecdcepum  eo  inniti  fun- 

trcfe-  crcdici  procifdemeipeafilv&debicifro  damcoto,quia  in  dobito.&crcdicoqua- 

•  eodem  legato .  ciutisipfoiurehccomuenracio,  non  Hc 

iadebito  quaatitadsy  oe  crcdi  co  fpeciei,  . 

mmmn^^u^mmm^^^f^^m^mmmm^mm  vd^contra  pcrca,  quzpluribus  ciucit 

.  .  .  doeet  M^rcus  .Antonius  SabeUius  infmnma 

9.   XIIL  iiuerf.traS.tom.l.ittverbQcmpenfatio. 

-  Refpondco  primo,  fi  dos  conilftatin 

Aa  i^cum  pcr  maritum  fa^um  rxori  rpecie,&icgatumiaquancitate,proba-  t 

aamUigacar  ^dum  eum  aaiioa  buius  eft»  quod  Jegacum  oon  fic  k&tm  Si  doaSt 

«Nopeaiiuidicumdoto.  animocompcnrandi,ni(1aliter  cxconic- 

Auris  couuinccncibus  vel  exprcrs^  ap-  *  '^"m 

iVUMUKiFH,  pareadiapnBcer  pnBcitaiMm).  B9ta 

Koman.part.p.recent.decif       pertoti,  gatutn 
raffmdilucidi  expefitm .  i.  &decifi$z.num.i6.,&Jeq^.,&part.i6.  n6  iweKi 

DiJlinSi9,fitmimfmmpei^iifiKifmh>   ieeif.^.  wm. ii.,&  leqq.,&decif.p6. M-  ligitur 
fttum.  %.  dit.ad  .AffliS.  decif^.  ,  Sperellus  decif  anima 

Sidos  confijlat  ittfpecief  & le^atum  in  Man'    iy6.feriper  totum.  JNonmoucor  eara-  SS/^**^ 

$imfttnmmm  m  ii^fiwjiiir  tt*:  wmm!»     diatur,  qood  iocer  dcbituai 

Ooo  quaa* 
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antl^thatis,  &  crcdltum  fpccici  non^  bat,  quinpotiuafOllKritiplaBt%^<* 

«etur  compenfatio,  cui  pleri^ue  inni-  literhoaorare.  :. 
Jf         fttnnir,decuiiuefficaciamframfeciiii-  Refpoiidfioieeaiidcprobabiliusctia 

j6        ,tla  rcfponfioncagctur ,  fcd  primoexrc-  eflc,  quod,quanturauis  dos  confillat  in  y 

, '       gula Knerali,quod,quamuisin  dcbito  quantiute,&  ctiamlegatum  in  cadcm,  J^'?™» 

"  Miceferio  necdfinte  kgali  legatun&_i  nonintclligatur  lcgatumfaaumaiiiM  °<^> 

■.•5/        jMwfumarur  fiftum  animocompcnfan-  compcnfandi .  Ratio  cft  primo ,  quia,  ^^^^1^^ 

"V-      di,quiainnccciLarijsoemolibcraIis  exi-  quamuis  attcnta  natura  compcnfabi-  in  qiMo. 

flit ,  in  dcbitotunen volunarioactiim  iJttm  maior  &  pntfinnpdOyquod  tcfta-  titate,no 

habcntca  contra^tu ,  vcl  quafi  contrac-  torfeconfbrmans  reruro  condiiioni , &  intttligi. 

to,  niiialiter  appareat  cx  coniefturis  de  difpofitioui  iuris voluerit ,  fcii  vcUc  po-  •ega- 

mcnteceftatQrafnonpraefumitur  legacu  tuerit  compcnfationeni  iiwer  ({uantita- 

ladebito  faiftum  animo  compcnfandi  ^ltogradus  tcm ,  &  quantitatcm  ,  quae  quafi  ipfo  n,ocom- 

volontn.-  cmfMjU4m.x,iib.i.f  Sperellus  decif.  176.  iurc  fit ,  quam  comjjcnlationcm  intcr  peaiiiuJ 


prxrumi-  '^•4^*»*^49<*vUp^nn*texnis,&Db.  quantiutcm  ,&  fpeciein»qiUBta.iufe 

tur legati  aUcgatjRofa  Roman.psrt.i^jreceTU.decif.  facil^  non  admittitur ,  attcnta  tameoj  , 

tivSbam    79.«wn.xx.,  &  part.  1 5 .  decif.  1 70.  nu.i^.,  intcntioac  tcftatoris  non  eft  praefumcn-  , 

anuno    i^ttbmieeif.Ho.per  totum  ,  Bxnaiatzu-'  dumlegatumfadumin  quitiuce.cwn  ^j,^^,  i 

«Mnjpen-  tcm  dcbiti  ncceffarij  neccfsitate  legali  animocompcnfandi  cumdotc,quacfuc-  pro  nf-  < 

•    intcUigit  S^eUiudJccif.ij6.n.^j.i\\ix<l,  rit  ctiam  in  quantiutc ,  nifi  hoc  expref-  poofione 

i^iiod  Jiabet  initium,  &  caufam  neoeflia-  ferit>  vd  maniiefti  cx  conie^uris  cuin-r 

nam, vcluti cum quis finc faftofuolc-  catur,  quod  fatis  condudcxitcr  indi-^ 

ge ,  vci  ftatuto  obligatur  /.  obltgamiir  cant  rationes  pro  praeccdenti  refponfio-  , 

5     ltgef,deaS. ,  &  oblig.  l.  qui  liberetjf,  d»  oe  rccundo,&  tertioloco  adda^B^quaS 

Qaodni      ^"P^- ^  f""^ '^'^^^^  ff  f°^"f-"'^~  scquc  miliunt  pro  hac . 
ad  xtm^  ff^-  nominc  auccm  dcbiti  voluntari; ,       Secundo,quia  rcguia  gcneralisfupra  ReguIaJ 

pa^unH  quod  ex  contraftu  dcbccur ,  cum  omncs  adduAa  de  debito  ncceflario  ncocffitate  de  debito 

*«^«t"^  eootraaus  abinitio  fint  volunt.itis ,  ta-  legali ,  &  dc  dcbito  voluntario  non  cft  "5«^ 

^  metii  ex  poft  fafto fmt  ncceflitatis  l.ficnt  reftrijxgcnda ,  vbi  dc  voluntatc  teftato-  [qi^^ 

uri i'°sc^-'^^'*^"^  '*^^'S'  "»  cof^modato  $.  fitt^  rum alitcr  non  conftat,ad  dcbiu  quan*  ^0 noju 

quodnamF-f<""'"°*^''f  j&«ntcrhxcdcbit.avolun-  titatis,  vcl  fpccici,  vbi  conftat  dc  volun-  cft  rrf- 

nomine   tarianumeratur dos,  quxamaritode-  tario,fcuncccffarioinordiucadicgaiu.  tr;nptw 
mte^bxij  het  vtont^mii  BarMHs  inl.buiufmo^^       Limiunt  tamcn  prxdiOas  rcfponfio*  da. 

§.cim  Tster  ff.  de  Irg.  i . ,  Signorolus  corif.  ncs  aliqui  in  aliquibus  cafibus  ;  Primo, 

ij6.iuim.%,,^Alexand€r  conf/j.Jubm,i6.  ft  hdcicommillum  alias  noubilicer  rc- 

verf,rtiUtvtl/f,,Gratimia  difctpt.for.  inancrctextinftam.Seaiiid6,fii^acum  ^ 

tom.ix.i$4..ntm.\6. ,  &altj  commimitir .  conucncrit  in  quantiutc  cum  crcdito  j 

Secundo,  quu,cum  maritus  in  fauo-  dotaii .  Tertic) ,  fi  exprclTcrit  aliqua_.  j^j^J^ 

rem  vxwis  di^^uerit  dc  illo  lcgato  »  bona ,  cum  quibns  non  vult  ingrcdi  «uipcsdi- 

illudque  nonapplicueric  pro  dote,quin  compcnfationcm,  nam  in  rcliquis  non_i  Ai, 

potius , ncc  vcrbum  &ccnt  de  cadcm_^,  cxprcUisprf fumitur vcllc in^rcdi.Quar' 

apcrte  indicftui^fe  vdlcvt  yxor  vtrum-  t6,  ii  peoes  hxrcdcm  nihil  fcre  rcmane- 

quchabcrct,  prout  exprcfsecolligitur  ret,cumquodosfoluipoflct.  Quinto, 

oiwi^  cx  tcxtu  in  l.  -vmca  ^.primum  itaque  verb.  fi dixeritnollc  vxorem quidquam  aliud 

ras^wibvl  A»*"f'""»  C^"*  "^xiw  aB. ,  vbi  hsec  for*  prstcndcrc  Rota  in  vna  jtmuonenft  jidei' 

jo^is  in- maliavcrbalcgunturyafnifttmifd^Bf  commijji  ii.  Maij  16^7.  coram  TamJrolo 

dicatur .  cdiSum  TrMtoris ,  quod  de  alterutro  mtro-  »»  "lisuiffimis part.j.  decif. iii.  per  totum, 

iuSum  efl  in  ex^ipuUtuaaioue  eeffare,  Ua  vbi z]ltgzxJdaiockm  lih^^iifmipt.i*^ 

vt  vxor  tr  k  marito  reUBa  recipiat,&  do-  Manticam  de  conieS.  lib.io.  tit,  x,mui6^ 

tem  eonfefuatur,  nifi  fpeciditer  pro  dotc  ei  >4ffliSus  decif.  44.  num.  xp. 

mtkiu  w  itrHifiat,  •«^mmmm.m»»^— 

Tertio,  quia,vbinoncftcxprcfladif-  '  — 

pofitio,fieridebcteainterpreutio,  pcr  ** 

I    .     quam  lcgatum  afferat  emolumcntum  An,  6  maritus  vxori  legaucritdoMffly 
deSt  .if.              prineip.f.deUgat.x. ,  Taulus        intclligatur  lcgalle  fimul  cunu 
ierr«  cmo  '^^  ^<^'^ ^o"/-  ^H*  ifgo^  prtdiSum^  oxmubus  inipenfis  ia  ea- 

laitlflfgj^,  col.l.V4d.x.,Surdusde  alinKnt.tit.^.q.i6.  dcm  nftll* 

,1^,      «»«1.7.  per  texcum  in /.flwf/w  jf.  rfrrei. 

Tir;      iA.y  &l.fi  igitur  in  fin.  ff\  de  legat.  i.,&  SyUMUKlVM. 
ccrtcpraefumendumnoncft,  quodma- 

.      ritus  perilludlegaciunvolueruvxorem  roBumexpofitum .  t. 

*  "     Jriuarc  eo  ,  quod  dc  iure  ipfi  compei^  Ufjitnatur  ad  quem  effeSum  it{erukf  Uki 


Digitlzed  by  Google 


D' 


DeDoteI.DirqII.§.XIV.  47T 

"  legatum  iotis  faSim  vxori .  i.  Rcfpondeo  fccundo.Si  marltus  lcga- 

SimaritMslegaueritvxmfjmdfudfibiak    uencia£iuor£vxoris,quidquidprppter  3 
ipja peruenitf  eHmvxm  deietm  fimim   ipran  vTOrem  ad  tpfum  pcroeneiit « ^  si  mari*^ 
iotalis  etiam  e$m  m^kMmwtU iffi    dcpcndcntcr  ih  ipio  in  cius  hxrcdcm,  tu$  leg»- 

faSis .  agcntc  eadcm  concra  ]j»rcdcm  pro  ie-  uerit 

SiveritegatieritfimfUeithdtmtimte»'  gato  non  folum  eidem  ftindm  dotalis  J^^"^** 

fetwr legjfie  mclioramcnta  .  4.  confcrcndiis  cfl ,  fcd  ctiam  fccundurn^  vxorS» 

SiHadamaritHs  legat  vxori  dotemfnam^  omac&aualitates,&melioraciones,quas -g^^^^ 

wm  exprefla  ftmititme  dimimieada  efi  ninc  IiaDet-non  detraAis  fiinipcibus  in  itiam^ 

TationeexpenfarmiMHUmneifetmime  eodcm  faftis ,  fccus  vcr6 ,  fi  inaritus  ci-  melior.t," 

fa&arm .  5.  dem  vxori  ieg,aueric  iimpliciccr  doccm}  ment^u, 

ouia  tunc  haeres  poteft  luoipiXM  in  illo  ^HJ^ 

ihOyisiTio  XIV.   Rcgulariter  ,  tundo  faftn.  ck  trahcrc  .  ItJ  cxprcfs^  cailBnfr. 

quando  maricus  legac  vxori  do-  Glofa  in  l.  idaitio^.kme  itarcie  infiitutoff. 

tem,procedit,quandoillacaiitumf»o>  ife^r^tfr.i.^&racisooncludenterdedu-  . 

^*"*  miffa  c(l,nor.  foluta  ,namquandofolu-  citur  cx  ipfo  tcxtu-Ibi-.^^mf /jrrft/pjn^i-  c-T--a 

J35Si        vdper  vxorcm,vcl  Dcr cius  Patrcm  tuto  vxori  me«  ita  legatnm  cjl .  QHiiqmd  i^^g^ 

maritOjiameft  vxorideDica,adeoque^  fropterTitimtdSHmdtismti^feinie' fj^^lgl, 

lcgaturn  quoad  illam  noii  vidcrctur  vti-  nic ,  tantam  pecuniam  Seius  hxrcs  meus  dec  tcr  dotc 

le .  Qgando  vero  folum  promiila  cft ,  Titia  .  Qtisro,  a»  ieinSiioncs  impenfarum  non  cen- 

tunc, fi  ipTa vxor iUampromilerat,vide-  jieri  pc$nt,qHa  fierent,fi  de  dete  agpretm.  ^'^^"'^  ; 

tur  maritus  illi  libcrationcm  lcgarc  ,  fi  iicfpo>idi,  non  diAito ,  0«/«  vxori  fua,  quod  ^^,^' 

ticr6  Pater, vcl  alius  pro  ipla  dotcm  pro-  ita  iegatnm  fit;  .Ate  bares  peto  qniiqmi  ^p****^ 

milic ,  videtnr  legare  aaionem  aduer-  «rf  te  perimut ,  vt  tmtm  eidett  mtadot  ' 

fus  promifforcm  ,  quando  ipfc  maritus  fme  ratione  deiu3ionis  impenfarum  mulieri  , 

docem  non excgit ,  vd  exegifsc  non  fuic  iebeatur ;  U  racioacm  pro  prima  partc 

coafdsus  ^atiamis  difiseft.feirarf.  tm.  5.  adducit  glofa ibidemyquia  diAa  vcrba . 

€jt%y  num.p.,  Marcus  ^ntonitis  SabcUins  n,,iJ(juidpropccr  Titiam  ponuntur  a  Tc- 

in  fumma  iiuerjorum  trati.tn  vcrb.  mantus  ft^torc  loco  taxationis  ;  ratioucm  vcr6 

>      m.iZ.verf.qmdli^mdMemvxorif^m  pro ftcunda  partc cx  eo deducic ,  quia 

verb.lr^jrinn  fiii.jj.,&  verb.  tcflatorn.x.,  tcftator  cont.ncndo  fcintra  limites  dotis  ^ 

SMriusdccij.i^.  pcr  totum  .  Scd  hic,cum  dat«  vidctur  lcgarc  vxori  lilud  ,  quod  * 

•         n§acur  <te  expeoito  jn  fiiadQ  dotali  per  a&ion«docis,vel  ex  ftipuiatu  pottft  mu- 

maritum  faftis ,  non  potcft  cffe  contro-  Hcr  confcqui ,  quod  aliud  non  cft ,  nili 

.         uerfia,nin  dcdocc  traditain  illofundo;  illud,  quud  couculit  dcdudis  impcniis, 

&ide6  qusricur,ad  quem  effl-au  poi&c  quas  non  potcft  habere  adtione ex flipa* 

efse  illud  legacumjCumiAm  fit  debicum  Jatu,  fed  tantum  adiooe  cxitcftamcnto .  5 
vxori  poft  obitum  mariii ,  poft  quenu*       Hicctiamplacctaduerterc  cum         Dos  4 

.     obitum  foiumodo  po:cft  etfedum  cciam  phano  Gratiano  iifceptationum  for.  tom.  y.  m.iriro 

legatum  fortiri;fccuailOj( quod  cft  pno-  c.Szf.  n».  1 1 1  r.,  quod  licec  dos  fua  accepca » 

cipale  in  hac  difquifitione»  )  aa  iacdli-  fuerit  pcr  maritum  legaca  vxori  non  fic  ^ 

,        gaturctiamlcgalscfuamtuineoeflarioi^  fempcriategrareftitucda,quandocnira  "^" 

«d  vtiics  in illofuudo  n€tm,  io legato  dotis  nulla  exprimitur  quan-  t, ^ ^'[""(jj' 

i  Refpondeo  primo,  legacuiB de  pro-  titas ,  cuncctiam  dos  minuitur  proptcr  minncdA 

^     |iriadoce  a  marito  fadtum  vxori  in  c3_,  expenfas  £iilas  in  iilius  rccupcrationc ,  eft  pro 

^      partevcileintdligitur,&ad$umcffc-  ftoutnoutSali(etHSittl.i.C.iefaifjcairf.  e.xpenij$ 

rf***        iafcruit,  qua,  fcii  quo  vior  non.*  4)fiefif./rs4r.,lioecreaisvidiaturyquaado  W 

folum  poffit  agere  ad  eandcm  dotem  fuitperlegantcmcxpreffaccruquanti- 

^"SumJ  a&ioaeexftipuiacupcrcexcumM^.vMiM  tasjquiatuncccafcacurrcmifligcxpcafe  rifjSf*''' 

intenie- ^.&vtplenitisC4ereivx»r.i0.fidiedzm  inredotali.  «  * 

ni*:  illud  adlionecx  tcft.imcnto,&  tale  lcgatum,  «.•vwv«M«MHM«Hn_MM««MM 
kgtcum  fiiic  cum  cxprdlioac  quaacicaus,  vd  ^  .^».' 

^^^"  fpccicidecermiaat«nonfolum  piobat  f.  XV. 

dotem«(edeciam  ruftincatur  m  vim  lc-  Anlegatura  fa^um  ab  vno  cooiugc 
Saci»^fubiilocciamtituiQobligcciuB'>        alceri  prxfunucur  cum  animo 
itdes,  vc  ezprefi^Maww  jdmmimSeM'  compcnfandi  ccnn  luoo 

liusinfitmma  iiuerf.  traS.  tom.^.  /»  vcrb.  douli  ex  vi  ftaCUCi 

Xjltfror  Ms.  X. ,  vbi  alios  plures  aUegaCy  dcbito  raarito . 

Beealtaratioaeinduftam  arbitroreooi- 
munem  praxim,  quaraariti  difpoacntcs 
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faSum  animo  eompenfandi .  x.  nio,&acontra£hidotis,acle6q;noncrt 
Wi<ume$  contrarisfMientesftiSmelfeaiU'   iudicaudum ,  vt  de  cauia  necefiari^  Rationn, 
.  -     » «M  empenfgndi .  j,  «5.  l.  f$  (fnis  ferwmf.  de  aS.  empt. ,  ncc     ,  'l"^» 

'  Mfnw  {7/M<f  /«rri  dotdis  videtnr  wec^    fuB^cit,  quod  poftea  ex  vi  ftatuti  faaum  ^^^^^ 
rimnecejfittte  lcgali .  4.  fit  nece(Tariuin,namorigDCoafidcrAilda  Tidcnir 

JttM  /^«r«w  nM  intelligititr  fa8m  anhn   eft,&  tuncquoad  hunceftftum  dicitur  nccdT». 

compenfandi.  5.  volunuriuro,  vclnecefrariu,recuodunt,  rion . 

^etmet^imitfnb^eeffertOt  ^uodaprincipiobabuitcauramneoefli? 

nam »  yd  voluntariam ,  prout  dooene 

DIsryrisiTio  X  V.  In  prccedeQtibus    communit^r TliD.inaMth.prfterea C.vndi 
diAum  fuit ,  quody  fi  maritus  lc-    vir. ,  &  vxor. ,  quod  clarius  explicans  Trahtt 
.  _  *  ^  gatumfeoerit  vxori  lua: ,  non  intclliga-    ofafcus  decif.Tedemom.  i6j.per  totum,  &  originem 
doiS&s      iilud  dctuliffc  animo  compcnfandi    pr<iefip«^nj».x5.affcrit,quod,fivnuscon- ^JJ^if*-* 
A^^t^i^  cumdote  .  Nunc  Aipponimus «  quod    traftusab  alio  babeat  originem ,  noxL»  ^^"^'^ 
liscivca^  vtce  verTa  vxor  fecerit  iegatum  oiarito    oonfiderandus  fit  eftieaus ,  qui  ab  alio 
tiniliim  .  fuo ,  &  quod  cidem  maritoex  vi  ftatuti    habuitoriginem,  fed  ille,a  quo hic  alius 
debeatur  lucrum  dotis  praKlecedentej    cauratur,&  aquodependet,&  cumille 
cadem  vxore  fine  liberis,  &  fic  inquiri-    fit  voluntarius ,  &  voluntarius  quoad 
mus,an  vxor  pr^fumaturiUud  legatum    hunc  eifedlum  dici  debet  &  hic  ab  illo 
fecilTe  in  fauorem  marito  animocom-    depcndens .  Cumigiturilludlucrunu.^ 
penfandi  cum  lucro  dotiseidem  marito    quamuis  a  ftatuto  difpofitum  in  £auo- 
debito  ex  vi  ftatuti  ?  rcm  mariti  habeatoriginem  acontradiu 

Vidctur  prima  finoote  dicendu,  quod  dotali,  qui  omnind  volumariuscft*  vti< 
2  illud  lcgatum  non  mtelligatur  fadum  quequoadhunceffisftamdebetdidvo- 
Kiitioiies  animo  compenfandi  ratione  defumpta  luntarium  ,  nec  curandum  eft  fu^- 
fuadetes  a  neceffario antecedite ;  fienim legatum  pofita  voluntarietate  contraftus  origi- 
legatutn  non  intelligitur  faftum  animo  compen-  narij ,  quod  neceffitas fubicqueiisfit  vel 
iiindnoa  randicumda«e,iKCvidetur£aAumcum  acontraAu,  vclaftacuio.  Quidigintc 
^itTc  fa-  animocompenfandiicumlucroeiufdem  condudcndum? 

dotis,quod  cnimdeprindpaliftatuitur       Refpondcojprobabiliuseflietquodle-  e 

»t^^\  1  ettam  de  eo  ,  quod  veaic  in  confcquca-  gatum  fa£lum  pcr  vxorem  viro  notUf  ni^i^ 

.  *  tiam^ftatuendumeftfjx/^/iMiB/.i.fiiTi/r.  prsefumatur  fadum  cum  animo  com*  ganjnL, 

net.  C,  de  bon.  f  n4  lib. ,  T^atta  conf.  155.  penfandi  cum  lucro  docali  ftaote  fta-  non  mrel 

im^lib.x.tlLotaRonum.invna  Komana^  tuto,quodvxoredeccdentefineliberis  I  girurrr- 

fnStum  dotis  17,  jlpr^s  idoo.  caratiu  lucnim  dotis  dcfcratur  ad  maritum .  i^i»^^ 

Card.  MiUino^tem  in  vna  Rmana  dotit  de  Federicus  de  Scalis.in  difp.qua  incipit  Qiut- 

Maximis  j.  Martij eiitfdem  amii  idoo. ,  &  flio  talis  efl  In  ciuitatc ,  Baldus  in  l.  Titieu  SSuT"' 

pxrt.x.  recent.  decif.  145.  w.  i .,  ^  5.,  vbi  $. qui in  vita  ff.  de  legat.x.,  &  in l.  fi  vxor 

dicitur ,  quod  dos ,  &  lucrum  dotale^  C.  de  bon,  aut.  iud.p^tti.f  Raphael  Cmam 

«quiparentur  .  /n  l.fiemdotem  §.ftpaterff,fiittjiutriii^ 

Nihilominus  ex  regula  gcncrali  fu-  Ratio  cx  co  deducitur  primo ,  quia  ,  fi 

2     pra  allegata  vidctur  dicendum ,  quod  mantus  lcgatufecerit  vxorinuilollaa- 

K«iones       l^atum  fadlum per  vioremnuui-  te  ftatuto  ,quod  idem  nuriaiilnacfltt 

'  concnrif  to videatur fiUlumcum  animocompen-  dotem,non  mtelligitur  faAumcumaoi- 

foAdcces  fandi cum  illo  lucro  dotali  ex  vi  ftatuii  mo  compcnfandi  cum  eadcm  dote, ei|0 

fn^ura_.  debico  eidem  marito,  c^uia  illud  debitfi  edam ,  fi  vxor  legatum  fecerit  manio 

efle  ftni.  jucridouliscftncccffanumneccflitate^  etiamextantcftatuto,quod  marituslu- 

"^^•p"  lcgali ,  prout  fentiuntBdrfo/iu ,  &  lYD.  crari  debcat  dotcm ,  non  intelligcndum 

*  in  auth.  praterea  C.  vndi  vir. ,  &  vxar.,  cft  foftum  animocompeniaiidi  cumillo 

RoUndusdetnchiotisil.pd.inM.B.vffm  lucrodocis.Conrequetiaprobatur,quia  g 

A     odfin.fMenoehiiudepritfiimfe.Ub.i^.tTii-  nonminuscftncceffariumcreditumref-  Rnriones 

igg^^/iMpr.  lop.iw.ji^.potiffimumacccdcnte  peftumariti,&  refpe^uidcbitumref-  fuadrtrs 

bitumta-  diipoficione  iuris  argumcnto  a  pariute  peftu  vxoris  excante  fiacuto  dc  lucro  refponiio 

cri  vide-  defumpto  ex  legitima  a  Fatre  debita_.  dottsinfouoremroaritiinordinead  lu- 

turneccf-  filio,  inquam computatur  lcgatum ci-  crum dotis,ac(ir         rium creditum 

fihurru.  demfilioperpatremfaAum.i.oflMii«M(fo  reTpcdiu  vxorisdcdcMiibireftictteoda, 

C.deimfflc.t^am,  &refpeaiu^debitnif^iardemaiarttide 

»iet^.     Scddirticulusquoadhancfccundam  illiusrcllitutionc  nullocxunteftatuto, 

opinionevidecurpotilfimumineoeflc»  fcd  attcnta  przcisd  difpoficiooe  iuris 

quodliceclacrumdotisezviftatutidd-  communis,(quandoquidem,fiAaCliMB 

bcatur  marito ,  trahat  tamcn  origincm  dcfcrt  lucrum marito,ius  commune  do- 

k  caufa  voluntaria  fcilicet  a  macrimo;  ^ipfamdii^  vxy V (jriMi".»J^j^»: 
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bu»,)ncc  raaforcm  vim  habetftatutum  qux  quantumuis  antc  faftum  fuerit 
ad  oonftituidum  debicum  neceffarium«  volunucis,  cx  poft  hSto  cSt  necefliaci». 
ac  habeatii» commune/ed  fupponta.»  Fateor  hanc  probatkMiem  non  cffiand 
conftitutiooc  dotis  non  obftantc  difpofi-  inniti  fundamcntofuppofica  explicadck> 
tiooeiiiris  oomuois  obiiffaaci»  maruum  ne  debici  voluntarij ,  &  ncceflTarij  iuxa 
ad  fcftitiitiooem  doc»  legatttm  Txori  terminc» ,  quibus  vcrumq;  explKuimut 
pcr  maricum  conftitucum  non  intcUi-    fub  hoc  eodcm  tit.  dc  Dote  1.  Difq.  II.  §.  i^, 

gcur  S»Aum  animo  compenfandi  per  iiir<ry^o)^oMrfr/»«jquamobremeaoinif- 
pcriatallegata,  &  probaca,ej^ofup-   faadalias  me  confero . 
poHca  etiamconftitucionedotis,nonob-       Tcrtio  probacur  cx  dircrimlnc,  quod 
ftance  ftacuto  defcreoce  lucrum  dods   intcrcedicincerl<^cimam,alu(iucdc-  . 
marito  l^cum  iaftum  per  vxofcm^*   bia^te  fiint  iimplidcir  neceflaria  ne-  L^j^' 
marico  non  incclligendum  cric  fa<aum    ccflitate  lcgali,  &  intcr  lucrum docale ,  ^ 
animo  compcnfandt  cum  eodcm  iucro.    ^uodex  vi  ftacuti  deiercur  ad  maritum  ^unioe . 

Secuado,  quia  fuppofito  primo  ooii>   m ordtnead  kgatum  fubfequentir  fiic-  jnter le. 
twftttfoluntnrio  non  raaiorcftncccfli-    tum,  quandoquidcm  lcgitinu  dcbctur  gitimi, 
t^Vinam  ioducic  Itacucum  ,  ac  fit  ilia»   ex  difpofitionc  lcgali ,  ^us  fuodameo-  ^<i^q;.ne' 
quaminducicexpreflavolttntascontra>   tShabetiniurefanguinisincereos»Ctti,  ^  j'^  ' 
bencium,  fcd ,  quando  pcr  ezpreiTaai-.    &a  quo  dcbctiir  cadcm  lcgitimaindc- 
fioncraheaciuffl  voluoaccm  £adlumeft  j   pendenccr  a  quocunque  alio  coocra&u  4ocak. 
vt  Ittcrnm  docis  ad  maritum  peruenia^   voinntarm ;  lacnim  autem  dodsdebe^ 
legatum  fa<5kum  ab  vxore  roarito  non    tur  marito  quidcm  ex  vi  ftatuti ,  fcd 
inteliigicur  cum  aoimo  compcofaodi   fuppoiitoaiiococraau  voiuouriooem- 
cnm  Ittcio  docb  Ssm  Hmmu  AitMMlt*-   pe  conftitatioan  docis ,  qui  eft  funda- 
mana  donationis  propter  tiMtias  i.Iuli]    mcncum  ulis  lucri,  &  a  quocrahitori- 
1 coram  (^ardinali  Blancbetto ,  €r  itu   gioem  j  ficquc  hoc  cft  voluocarium  fai-  Inftancta 
Xmmm  ca^tu  f.  Tionembris  i6ij.  etfdm   temincattfaynon  fieiUud;  Neqaedlcas,  W""* 
^ardindi  Sacraio  prsfcrcini,cum  quan-    quod  ctiam  onus  lcgicima:  Tupponat 
do  fa^um  cifec  icgatum  iam  dcbicum   aliam  caufam  voiunuriam ,  oempc  cd- 
illud  eftlet  faftnm  neceflarittm «  &  vbt  traftum  matrimonialcm  >  adeoque  in^ 
ncccflitas  cft  iam  orta,  parura  curare-»    hocparcm  effc  rationem ;  contra  enim 
debemus ,  an  (ic  vcl  cx  vno ,  vci  cx  alio    impugnaberis ,  quia  iiia  caufa  volunta^ 
'  ■        capice  oru,eigo  eciam,  quando  pcr  fta-   m.  contra^  matrimooi|  in  ocdine  ad 
cutum  &c.  Nequc  dicas ,  quod  cxhoc   onus  lcgicima;  e(l  nimis  rcmou ,  prouc 
'Aliapro-  corrucrccgcneralisdck^rina  ,  per  quam   conGderauic  KoUmdusif^aUeielHcrodotit 
bacioref-  DD.diftinguuocinterdebicumiiecdEa-  f.^.mim.i%.verf.4dtmiumpr«pimedii 
yg***'"'^  rium,&  voiuntarium  ,  iu  vt  nomine-»    m  confimili  cafu  oncris  p.irentum  do- 
Sfjf^S"  ncccllari;  quoad  hunc  cftcaum  veniac    candiAalcadi  filios,  &  hlias,  quiiicct 
^Qiwfo-  iliuddumtaxat ,  quod  obJigatinuicum    ceneatur ex  caufa  voluntariamacrimo^ 
lunt.arii  ,  cx  vilcgis,  vcl  fiatuti,  noramc  vcro  vo-    ni),  quia  tamcn  hxc  cft  nimis  rcmota_,, 
fcd  non   lunurij  vcniac  illud ,  quod  confur^ic    non  cii  attcndenda  per  cexcus  lcgalcs  , 
vnidc  ef,        a^u  cxercico  propriae  voliiiitaCiSf   quos  ibi  allcgac ;  cauia  autem volunta- 
vcl cx  adlu  ciufdcm  volunutn  praxc-    ria,dequa  hicloquimur,  non cft  itarc- 
dcuti j  quando  auccm  iucrum  defercur    moia  ,  cum  fit  cadcmmct  dos  volunta- 


inarito  per  pa£U  concrabencium »  con- 
trahentes  non  obligantur  inuiti  ,  fcd 
yolcntes ,  &  flc  illa  obiigatio  non  cft  nc- 
quoad  hunc  cfie<^um ,  fcd  vo- 


ri^conftituu,  dccuius  lucro  hicagitur» 
quod  immcdiace  in  eadcm  fundacur . 
Kxhocoodcmdifcrimineeuincicur,  cur 
fxmitb.pnuerea  jf .  vade  vir,  &  vxor  illa 
luntaria^quod  non  potcft  dici,quando    quarta  ,  quzibidcm  pr«fcribitur  infa- 
lucrum  dctcrcur  cx  itacuto  >  quu  tuuc    uorem  coniugis  pauperis  prxdeccdente 
ooDCralicntesobligaiituriiniitifinepro-  aliodicicvicompenfeccurcumiegacoper 
prias  voluntatis  ailu  ;  contra  cnim  im-    cundcmconiugcm  ditiorcmipfi  feftum; 
pugnabcns,quia  dilcrimcn,quodincer-    hoc  enim  prouenic  ,  quia  huiufmodi 
cedit  inccr  v  oiunurium,  &  ncccflarium   quaru  porcio  eft  lcgali  nccel&ute  de- 
quoad  l)unc  cffcftum,cli,quodIegattmx    biu  nulio  praicedcnti  voluntario  ,  & 
nftumalicncxconiugibusper aiccrum    proximocoatradtuctrca  iptam,fcdim- 
oon  inteliigatur  £i^mciaro  animocd-    mediart  ooofequttiir  k  Iqse  ei  motiuo 
penfandi  cum  dcbico,  qaod  poitca  vo-    illius  paupcrucis  coniugis ,  qusc  vcri- 
Juncarie  confurgac ,  beo^  tamcn  cum..    hcari  noo  poftunc  refpcttu  iucri  douiis 
debito ,  quod  ancecedcntdr  ad  iUnd  le-   ex  vi  ftacuci  debiciiQarico»quod  iucnim 
^tum  iam  habei>at  ncceiliuccm ,  fiuc    fupponic  unquam  caufam  immcdia- 
•Uam  habueric  a  ftacuco>  fcu  aiiacauU»    tam  confticuuuocm  eiufdcm  docis,&  in 

hoc 
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hoc cafu  difpofitio  ftatutt  veriaciircuca  1» fmtrm  ittis  ffmfet  Utm  fiOnM  t0 

candeairemdotalcra,  quasperpropriu  Huerpretatio  .7. 

lK>luotatis  a<^um  ciufdcm  vxoris  fuit  IfgMtim  pro  dote  fcmftr  Uuius  inteUiii' 

/-  cooftituta  ,  in  cafu  autcm  przccdcnti  tnr.  9. 

dilpoli  tio  d.  auth.  prdterea  f.  vnde  vir,  &  C^fa  dotis  aqmpsratur  cat^d  nW^iMif »  01 

vxor  noD  vcrfatur  circa  aliquam  rcm ,  qua  latafit  interpretatio .  p. 

quae pera^tum  voluntarium  przccden-  Exem^o ,  &  paritate probattir  .  10. 

um  procciferit  ab  eadem  coniug^  fu-  SolHendd  ftmt  fpeciet  maiorit  valorit ,  11. 

perftiic,  &  paupcre,  adcoque&c.  Soltuatia^argiimntaoppofita.  ix. 
,            Plures  alias  rationcs  pro  iiac  noftra 

. .  .       rdjponljonc  aficrt  Rokttdus  a  yalle  de  Ut-  I^Xlsq^reiTio  XVI.  la  aliqua  prouin' 

A?i« »-     dotis       h  mtm.i  jtd  8.,  quibus  om-  JL/  cia.  exunt  plurcs  fpccics  Florcno- 

Sro  ref          ^  num.iz.  fingillatimrcfpondct,&  rum, quorumalij  funt  minoris  valoris, 

concluditcontrarumopioionemeffedc  alij  maioris .  Titius  Pater  Caix  in  con-  _     .  , 

rcmidiHc.       veriorem, & in fine afferit eam effe  traftu  raatrimoniali eiufdem Caias pro-  ^g^rjh  t 

ampledeodamtamincoafulendo,quam  mifitOflauio  marito  cius  in  dotem  fiim*    •—  • 

in  iudicando;  atquepro  eadcm  allcgat  mam  bis  roillc  Fiorcnorum  nulla  £tdi       *  i 

BartoUiminl.fi  cumdotmi.putas  jf.folut.  exprc0ionc  ,  dc  qua  fpccic  promitteret»  f 

matrimomo ,  &  ibi  immaU ,  Tauius  lic  Ca-  an  illorum,  qui  maioris,  an  qui  minori$ 

firo,  &  Mexandert  &  dics, Sed  hi  omncs  valoris  funt .  Conftitutit  iam  ouptijt ,  i 

ficr^  DD.  loquuotur  in  terminis  legiti-  cumageretnrdefolutioiiedodsproini&  1 

inSBtvelilliusquartasportionisjdequa  fs  contcndcbat  Odauius  folutioncm-»  -i 

in  diSa  autb.  prxtcrca  i.vnde  virj&r  vxor,  debere  lieri  dc  Fiorenis  mauvis  vaiorit               ' ' 

in  quibus  cx  praadis  apparet  manife-  agcnte  Titio  proFloreattmiiioiris  valo- 

fta  diffiercntia.  Quod ,  0  aliqui  loquaa-  ris.Quaeritur  hic  quomodoooationcrfil 

fii:  -  '      tureciamintcrminislucridotaiislUnte  hzclitdirimenda  ? 

flatutoilluddcfcrcnteadmaritum,ipfi  FroparteTitiiPatrishatrationejmi-  2 

tencntur  refpondcrc  difcrimini  pcr  nos  litarc  videutur.  Primo,  quia  in  iis,i]uas  R^ji^,^ 

l^gnato,  fic  vltcriuspremuntur  argu-  funt  necel&tatiStAen^oiiberalis  praefu- fu^tdenm  C 

mentoprimolocopronoftrarcrponfionc  roitur  per  textum  iHnmlegatam  ff.  de  fokiiis  ^ 

addufto  dc  lyU  doic  ,  qua:  nuUo  cxi-  adim.  leg.  Kolandns  a  Vallcde  lucro  dotisq.  eflcfpe-  » 

Itente  ftatuto  ex  vi  dUDiofiuqois  iucis  p6.Mnn.ia,.,&aiijfatiscooununitbr/ed  <^>«n"-.  ^ 

oonuiiai^  reftituenda  eft  rsan  ,  quap  Riterex  officio  paterno  teneiur  filiam  ^ 

tamcn  noii  coinpciiiacur  per  legatum ,  dotarc,  crgo  in cadem  dotc  conftitucn- 

feu  cum  iegaio  per  cundcm  marituou  da  non  cil  prafumendus  nimis  Ubcralis»  3 

«klem  hGto .  Fateor  commuoiorem  efle  adcoque  in  dubio ,  an  promiferit  do-  j," 

cootcariam  opinioncra ,  fed  noftra  cffi-  tcra  in  Florcnis  maioris,  vel  minoris  va- 

cacibusracioiubu»  aoodeOiiuitur ,  Tu  iorisprsfumendusefi,quodiotellexetit  fup. 

40|gita.  dc  iUis  minoris  valoris .                .  pomtur.  } 

SecundOjquiaindubiojdequaobli-    >  ^ 

."   I  •                 '      I  gationc  intcUigatur  contraftus  ,  vd  h 

quafi  contradiis ,  rcgularitcr  quod  mi-  ^^0^  mi. 

5>  Xyi.  nuscft  intclligiturc(sc  in  obligationc^  nus  eil 

pcr  tcxtum  ittljmimmis  ff.  de  legat. incelliglH 

An prCMBlifladote inccrta  fumma  num-  l  fifcrmspUiriim  $.  fin.ff.de Ugat.i.f&  L  5Ji*"* 

inorum ,  quorura  funt  plurcs  fpc-  inter^ipdmtem^. fecimdoff.de  verb.cbli'  '^  ^^ 

.  CiCS  prOffluUo  incciligenda  fic  gtt.t  &  l.femperinfiipidationibits  ff.de  reg.  * 

defpociebusauuoris  «nr.,  crgo  etiam  in  pracfcnti  hypothn 

vaUirit .                  •  contra&us  dotaiis  numi  minoris  valoris 

intelligcodi  funt  venire  in  obligaiioiie . 

SyMM^AKiyH,  Tcrtio,  quia  inijs,quzpcndeiitavo* 

luntate  conftitucntis  interprcutio  fa-  , 

tUuidatur  tituUis .  i.  ciendaeftfecundumipfiuspraEfumptam  j^.^^p^; 

HationesfMadetttes  folncndaseffc  fpccies  mi»  voluntatem ,  &  ad  ipfum  iaambiguij  f»- 

noris  vidoris  ,  x,  potius  fpcOat  propriara  praehabitam  cieda  cft,  ' 

Jnnecefigriisnemoi&eralisf»pPonitMr.j.  mtentioncro  explicare ,  quam  ad-ai^  fecundu  • 

}ndtAio,qModminiiseH,inteUi^tiarege  in  terum ,  &  fi  maritus  aliter  voluiflct,  pr^6imf  < 

obligatione.  dcbuiflettunc  clariorcm  dcdarationcm  "™  | 

JgterfretntitfeMida  eftfecmiitim  vdmtt^  eugere,  aam  iufte  poterat  prcfumere , 

mt  emiShumitis .  ^uod  FUcr  vsjr» non  voliierit  k  obli-  , 

tgrn  mariti  i^entit  edfpetkt  iKment  iw-  gace,  ntfi  ad  iUnd j  quodinuniieft,  et^  ^ 

•  krit .  tf.  0o«0cc;  >  - 
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Fro  parte  Odauij  marid  JuBmiiitajit  ad  tertiamhoc adacrceoclum eft,quod» 
rationcs ,  quia  in  ambigutt  infiuofon   quamuit  ▼oiiier&littv  addocant 


^ecies  tit.,SiC  in  hocob  fpeci  i lcm  fauorcm  eiuf-  dum  fit  pro  maiori  valorc ,  hic  tamen_.  ex  l.fitiit 
m^ji*  dem  dotis  caufa  ipftus  fccernitur  a  ca^    nihll  penitus  eutocat j  ^uin  potius  coo-  / 

teijiOufis,inquibus  regularitirveme   trariom .  nMeratlbnx>deKgaiD&ao '''''^  > 
folummodoin  obligatione  id,quod  mi-    per  Tiiiam  efficiendi  quasJam  figna  in  ^^^^ 
nuscftpcrailegau  iura >  &hoc  quia_»    certotcmpioaoo£i£la  expreiiionef  an^  deeffien 
cairia  dotB  cft  &ttombilis  propter  pu-   fieridcberentez  aoro,  vcl  argcnto»  vel 
blicam  vtilitatem  anncxam .  xrc,  cumque  controucrtcrctur ,  cx  qua 

Secundd  ,  ^uia  cohfreoter  ad  idem    nuccria  hen  dcbcrcnc ,  luris  confulcus 
I         T^priuiJegiumia&iiofemdodilegatiiiii   ibidaiidecidit,quod,cumineotemplo  p^ob^ 
Eg»     jijtou^  taftum pro dotc,lati , vbi conugerit fil-    fieri non foierent taiia  figru,  nifi ex au-  potius 
arie     ^"^^J?^  percodcml<gatodubitariffiotcrpretan«    abvelai;Bento»figiunonficridcbcrcnt  contia- 
S^a-  <^"fl>6ft> vtcoilMtttr  reliftam  id,quod    ci  «re;  vtrum  pdnea  fieri  deberent  vcl  rinm,  dc 
mggaitio,  maius  eft,  non  id,quod  rainus ,  vc  intcr    ex auro,  vcl  cx  argcnto  concludit  abfo-  9Uomo» 

g  *  casterosfpccialitir^ocec  hamies  UngeUu  luce  heri  deberecx  argcco,oonatauro . 
Lwatum  itiateejf  .  m.  i  $6. ,  vbi  alios  plo-  Oradudit  igitnr  pro  co,quod  mniusci^ 
Mo  doee  ^  ^'lcgat ,  &  in  hoc  cafu  clc^tio  nooj  non  pro  co ,  quod  cft  maius ;  Ex  quo 
fapper  fpeOac  ad  iiaeredcm .  ^r4X;iUMu  if//ce;pr.  videturdeduaagumeotum  faciseilicaK 
iKmi  in-fer.c.  700. ,  UoiknM  MiK^.  xp8.  SiBrii  oonera  noAram  rerpoofiaaem  hoc  paao. 
Idlqpnnr.  iuxta  notau  a  Manticaiettiitint,vU,V9f  Maior  vidctur  dcbcrc  cfTc  fauor  Rcli* 
Umt.  lib.j  .tit.  i .  fuon.  1 8.    _  ^ioots»  ^uam  dotis ,  fed  promiilio  ta^a 

Terci6,quia  quoad  hoc  aBquiparatnr   tn  &aorem  Rcligionis  io  dubio  pcmla* 
caufadocis  caulx  Rcligionis        T^-  miturproeo,quodrainuscftpertextum 
g      ueUusdedotep(trt.6.priul.y^.,(edlcg3iiil    ind.l.Titia^.^n.  ff.de awr.  ,&  arg.leg., 
k     ^quipa-  '"f-i^^^^^Rcligbnislaciinierprean-  ctgoedam&c. 

r.itiirc.m  dum eft , ita vc intclligatur rcliftum id,  Sedhuicargumftorefponderipoteft, 
/      ^ .  Reii-  SL^^^  maius eft  arg.textiuin  L  Tuia  f.  fjn.    quod ,  cum  ibi  eifec  concrouerfia  ioccr 
fniaii.'  jf.ir«(r.,^«rsi^.,&coram,qu«ibi  dttoeitreaia>nenipiinieri^fiKiea- 
docet  Glofa ,  &  Bartolus ,  ergo  etiam  le-    da  ex  auro,  vcl  cx  a;rc,  vt  contendebat 
i       .         gatum,  fcu  promil&odcdoteitatncer-    hzrcs, luris  Confulcus  ex  zquicace  vo-    .  . 

pcetandu m  cit ,  vt  pcr  candem  indubio  lnitcligere  medium ,  ne  ex  vna  paree.«  ' 
\  .*  ;    VCniacid,  quodraaiuscft.  contraconruetumtalistcmpliinciuceret 

„  Qiiarc6arguraentoeorum,qu;  doccc    figaacxa:rc,&cxaiianoagrauarcthte-  .g^pon.' 

,1       ^.10     tMmJls^ieUui  i.f«rt.6.priuileg.-j  j.jpcr    redem  fupra  id,  qilodei^BevaKvirer  «lenirn* 
5?        Etcpfo,  tcxtum /«</./.  ««pfwr^ jf.rfc /iircrfaf.,  vbi,    hacrcditatis  rcliftsc  artcnta  qualitatej  mcneidc 
»       &  p.iri-*  cum  raulier  crcdicrix  fili;  de  quadam    eiufdcmhacrcditatis,  CaECcrum,vbieffct  texrui.ve 
tAce  pro- rumma.&firaul  Patrisexcaufadufdcm    dubieus  incer  duocantumextrenudif- ^^- 
\       iMCiir  •    fiiij  de  aitera  fumma  conftituiflec  do-    poficio  debcc  incelligi  de  roaiori,  prout  ^"^^" 
;  tcm  in  co,  quod  fibi  dcbebacur  a  filio,&    nout  Bordoms  in  lib.de  legat.  d.  cap.i.dt-»  -^-^i 

i  dubiuretur,anprodote<fletcon/licu-   legat.ingnere  qtu{i.xp.M.ii.tTafU>rmi* 

J  ta  foiuminodo  fumnu ,  quae  debebacur    tamu  in  c.  iudicante  nu.^.  dc  tcflam.  nn.  6., 

*  a  Patre  cx  caufa  filij ,  an  ver6  tou  fum-    Tafqud.  de facrif.  Miffitq.  1 0$ Gratiamts 

*  madebiu  a  filio,  &  a  Pacre  ex  caufa_.  difceft.f«ir.c.6i  i.mt.  Dici  edam  po- 
filij,di6):um  fuit  intclligi  docem  confti-  tefi,  quod  /n  d.  l.  Titia  difpoficum  fiierit 
tutam  in  eo,  quod  raaius ,  adeoque  in  de  figois argeuteis,proutnouc  J/triceUns 
t06ifummadebiuafiiio,&Pacre,no-  traSr.j.qii.m8reLf&fegd,^.\Z.mat.^., 
minc,  &ex  caufa  fili; ,  ergo&c  Quid  quia  rariifimi  alia  figna  inucniuntur 
iam  in  iiac  matcria  concludeodum  i       in  uli  £cclcfia,vnde  racns  tcilacoris  pr(- 

Refpoadeo,poriora  efle  iura  OAaui;    fumitur  fe  coformafic  confuctudim  ta« 
Mzriti  SteplkomtGratiamisdifceft,fareif..    lis  £oclefia;;feu  confuecis  ficri  in  cadem . 
,       Sofcnnde  '*"""4*     "       *  4-»         *  Ad  argumenu  ex  parte  pacris  doun- 

(      liitt^.  Tiraquei  ie  priuHeg.  caafa  pia  priuil.  1 7 . ,    tis  vnico  verbo  refpondendum  cft,^uod     1 2 

ciein^io  Balduslisttellusdedoteparc.S.d.priialeg.    licet  ea,  quae  pro  ipTo affcruntur,in ge-  Solaun- 
'       lis  vaio-  7 j.  t  loamiet  Ungelus  Rajfius  de  dote  c. 9.    nere  vera  fmc ,  fallanc  umen ,  quando  tur argo- 
mm. 1 56.,  vbi  alios  citat .  Rationes  pra   applicantuc  cattlk  docis ,  quia  cuoc  ob  "^^^ 
hacopinioneadduaxftantcdifpQfitio-  fpocialemfiiuoremeiufdemdotisexdif- 
neiurmmin  fiiuore  dotis  hoc  fatiscoo-^    j^fittooe  iurium  laca  iaterpreudo  fa- 
.  cl^^cMcniDGaiR,  8oliiniaonliiR>  uoMlftcft^inatdirpoficioiaambiguia 

atea- 
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extcndi  debeat  ad  Id  ,  quod  maiuscft,    Comex.tm.x.e.  1 1.  n».  4.f.,Cr^ttf,6il 
non  rcAf  ixigt  ad  id ,  quod  minus  cA .       mmj6.t  Marefeottus  Ub.z.  var.  c.  j)7.»ji,i.,  | 

Oiatioi ilkg^t d.  Bo  donns  loc.cit.  "*  V' ih-diibio 
'    f.   ZVIt  Alif  dii^sueDtes  interlflgata  ,  &  «^one 

contraftus  arseriint,quod,quandonon  ^P^"^ 
Ad  quem  Ipeaet  cle^io  in  legato ,  fcu    coiiflat ,  ad  quera  vcrba  exccutiua  fiic-  '^^^ 
pioniuone  altemsMiiia  vilhif  ,       rinEdireaa,deaioinalternatiuis  quoad 
■  ? el  alterius  rei  pio  lcgata  fpciftct  ouidcm  ad  le^atarium- 

dotc  ,  iuxiaiciuciuuni  nu)A  rcciuum,quoad  ^ 

contrafttis.vc(6  fpcctct  ad  debitorcm  ;  Senteota 
S  F  U  M  ,4  K  1     M,  atquc  iujitahancdilliiiaioncm.&dcci-  affercns 

fioncmcommunitcrproccdcrcDD.  do- in  dubio 
Settfus  ifHdftti exptfitiu .  i.  cct  Bwriwm  locjcit. ,  cx  quo  vidctur  di-  quoa'!  ie- 

MleSio  ad  iUumfmimt,  id^imvmha^    cendum,  quod,  quando  do;  lcgata  eft,  ^]^*''" 
dir^ntttnr ,  %.  .      •     necconlkt,ad  qucm  vcrba  cxccutiua-.  fp^^ 

SentenH»  afferemntii^  i^d^Mt-f^efUn   fuerint  direda»eleaio  fpedet  ad  fxmi-  ^ 

adlegatarium.  nainlcgatariam,quando  vcropromilTa  tariiun, 

Sntentia  affereiu  in  ditbio  eleSionem  in  iff-    eft>  vel  iu  ipfo concraau  uuiriaioniali ,  m  c^n. 

fatis  fp^are  ai  legat^rmm,  mimtrdh^  vcl  antcccdcntir  acoeptanceeadem  fs-  " 
us  addebitorem .  4.  mina  promiflioncm  ,  vjdcatur  clcdio 

Sententia  afferensp qnadt  ftrealegataht^t»    fpcdlare ad  promitccntem ,  vcl  ad  cius    ; . .  .1 
fines ittaturadetcrminatas,eleSio ffeSee.   haercdcm»quia  illa  promilUoacccdente    .j:  ^^^Jia 
ad  legatarinm  ,fi  habeat  fiaes  ab  arte  fia*   acccptationc  habct  vim^quafi  cotraftus. 
tntos  pertimat  ad  bxredem  .  AHj  dillingucnics inordinead  res  lc- 

:%  WtgnUBriter  ele&io fpeSat  ad  famimfltpn-    gatas  a(krunt,vcl  resalternatiuc  lcgatc 

,ti  mfiaruim»feiil/^mam.  6.  habcntfiucs^a  naturadc(liaa.tos,&  iuuc 

r  *  Ineattfadetislatiorinterfretatiafaciida.j.    inpatrimoniotertatoris,vthomo,cqaus  StnttBiii 

Si  SdummrtirgimimUtnarmiM.*.^,  ar[KM-&:c.  vcllubeiu  hncs  nonanatura '""^,» 

'1  •    dcftinatos,rcdabartc,velfa<aohommis,  j^^',^ 

DIsoyiMTio  XVII.  Lcgauerat  An-   vt  domus,  Nauis,&  ctia  aliqui  corapu- 
toniusjfcu  promifcrat  pro  dotc    tantprxdium  rufticum, atq;  huiufmo-  tiriesan» 
Q  V.^  CaixresaliquasrubdiiiuuAtHPUta  vel    dticcmrunt  in  patrimooio  ciuTdcm  (cf-  tun  de> 
in^is ter  «^crtum praediuro ,  vcl  certaiB  domuin,    tatoris  j  Si habeanc &ies a natura  dcter-  teraMW" 
ntni<elu  quotiefcuiique  ipfa  fucrit  iii  matriino-    un.i.Moy.  docct  Sordoms  d.  c.  i.de  lc^jtis  ws, 
yj^^flin,  nium  collocaca .  Nu^iit  cadcm  Caia->    tngcncre       »» .  1 07.  verf.  quodyfi  ad  vmI- 

Franctfeo  aflignato eidem in  dotc  iare   ltimdirexitverb.t,  Lifonin l.Ugato ^-j.ff.dc  g^tariui 
fibi  coinpctentc  cx  illo  lcgato ,  fcii  pro-    /<;^.jr.  1 .,  quod  clcdio  fpedet  adlegata-  fi  ivibeae 
fflilliODCy  cumqucagcrecurad  cooiecu-    num ;  Si  habcat  liafis  non  a  natura/ed  fia»  ab 
'  ttonemperFranctfcttnilliusdodslega-   abarte,veifadohomimsdccerminatos, '^>^ 
/atffeii  promiila!,ha5reseiurdem  Antonij    tunc  affcrit  clcAioiicin  ad  haercdcm  rpc-  ^J!« 

*  .  'Iqpiitis f  fcii  profflittentis  cootendebaj;   &irc,6c  allcgat  pro hac  opintonQGl^am  '^"'^ 

oonferre  praMuam,&Gaia,  feti  Francif-  inl.lcgato  ^■j.if.detegat.  i.,crinl.ftdmitt 
cus  maritusciufdenomineipfiusdoicm  yj.ff.eodctt:,Gr,ijj!ini<j.6i.  nu.  j.Scd  fun- 
libiin  doinoai&gaari  volebat.Qu^iitum  dameocuni  diicrimims  iiucr  huiufmodi 
]ucfait,ad  quem  in  ea  hypocheulpc^a-  res  fiui  a  nacura  dcccrminatas ,  &\xi  ab. 
fctclccftio^  artcnonailignat. 
^  Re;guiaritercertumc(l,quodial<^-      Rcipu.idc  i  m  ordinc  ad  dotcm,iiue 

*  tisadettmfpe^eledio,ad  quemver-   lcgatam  ,  fiuc  prominararubdifiunfto, 
E!f<ftio  ba  cxccutiua  lcgatorum  dinguntur,    lliic  altji  natiuc  ,  fiue  conllflcntcra  in_,  Reguij. 

ad  iiium  oiQutucAaiBordoiuuintom.pofioumodc.»    rcbusccrcisfruaibusdcterminatisi      lasc  cle- 
ad  quem  ^**"  c.i.de  ^rjafw  in  ^enere  tjuitft.  %9.    tura,  fiub  ab  arte,vel  &aohomiais,vbi  dio  fpe- 
V8ftedi>  ""-'oS.  wr/.  iu  iegxtis  aitcrn.iciuis,  vndi,    alitcr  nrjii  confkt  dc  racntc  tcflatoris  ,  •i^ 
r.  ii  celUcor  dicat  lixredi  luo,  da  Caif  vel    fcu  promictcncu  dcdio  fpc^ac  ad  t «ffli-  f('"'"^i'^ 
iUad  prflBdittm,  vel  illam  domum  vide--  nam  legacanam^  In  lianc  refponfionem  T^^l^  * 
tur  cicclio  Ipcitarc  ad  ipfum  hxrcdcm ;    arbitror  confentircquotquot  fullincnt,  fc^-,  lcga- 
vbi  vero  noii  con  ftcc ,  ad  qucm  vcrba.»    g  uod,  quando  ccllacor  lcgauic  rcm  ia.i  tattfA  • ' 
eueuttaa  legaci  dirigantur,cledtooem   Ipecieooa  p61fit  hKrcstiadeA  mmorft ,  ' 
fpciflarc  ad  lcgatarium,  videtur  dcduci    lcd  maiorc  in  cadem  fpccic  attentofun- 
ex  l.  Lucio  2,j.ff.  de  legat.  x. ,  &  docenc    damcnto ,  cui  innituncur  Bartolus  in  /.. 
C9griuaiuhttMiitmte9it.$J/ettiUmmk,  :^i!feiB4^fi^ettgf.tfc«r^#?«^ 
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De  Dote  I.  Difq  n;§XVIII. 

'  Tanormitanusinc.IudicantcdeteJlam.n.f^.}    Item  htcres  T.rtris . 

^  Cratiatms  difcept.  for.  c.6ii.n.i  6.,Ioannes    Cnr  extraucHS  nou  teneatur  ad  vfnras  t         .  ■•, 

»/itigeU$s  Btffiitsdedoiec.p,im.i}6.R3tio   •  ptfiMemAmi^- 6i-  ■■:  ■  'VV*.' 
4Sij  7^  «codcduciti?r,qu!a  incaufadotisfera- 

Ibcmiu  pgjgj  intcrprctawoficicnda  cft  ,  qua    ¥Xfc<QrisiTio  XVIII.  In  cclefaratione  - 
^  magisccdat  in  fciloraiiduAlemdotis»         concradus  matrimoniatis  Caia..  £xponi> 

prer.uio  &  fDulieris  dotatac,proqua  conftituitur    promifit  Scmpronio  marito  fuo  foluere  j^^j^^a 
^cii^i^^a  iJla  dos  per  tcxtum  i»  /.  m  ambiguis  f.  de   doccm  in  ccrca,  6c  dcccrminata fumma« 
^  /w. dot.fXed  maior  c(t  fa  uor  ciuldcm  do>  pOtt  in  bis  mille  numnm  anreis y  nttlia 

tis,&  mulicris,  quodclci^io  in  alrcrn.i-    tamen  f.i£hi  mcntione,  ncc  padtionc  de 
tiuis  ^ro  eadcm  dotc  ad  ipfam  ipeclcc ,    vluru^jlcu  intcrcdeemrdcin  perfolucndi^ 
CUni  Ipfil  pofiC  pcr  vnam  rcm ,  potius    pro  tcmporc  ^quodotcm  diftulerit  in^ 
sa.  qiiam  f>er  aliam  mclius  Hbi  ,  &  matri-    effcdtuconfcrre  .  Quifitumhicfuit,  aff 

sie  moni;  cgeftatibus  confulerc,  &  vna  rcs    in  illa  promtilione  docis  ccnfcatur  pro- 

libiifienncrinioaiopoflicelTemagis  pro*  miMe.ioeBidre«(kvfuras,  vfqucqoodo- 
f*  fieua,  qiumaItera,ergoad  ipfammagis    tcra  promiffam  pcrfolucrit, &antenea- 

^  pertinens  cric  ckaio  cx  diipoiitione.^  ctirillasperfolucrc,&aquonacempOK^ 

y_  luris  ipfi  dcfcrcncis  maiorcm  £iuorem      Intarecautumeft»qtiod,fiennUiCiir  ^ 

in  caufa  dotis.  Confirmatur,quia  iura,    dotem  promircrit  ,  non  tcnc.irur  doris  ^yx^ix- 
ti.  quae  magis  fauenccide mulieri  incaufa    promiiix  v luras  ioluerc,  luii  poll  bica-  ^^^j  „^ 

.dotisquoad  fubfUciam,  omfenda  etiam   oiumi  diccomraftimairid>onij>4eooo  mittem 
eidemfunt  fauerc  in  percinentibus  ad    antea  confticuatur  in  mora  pcr  texcum  docemnS 
candemdoceni,ergo,cum  eidem  inam-    ml.vit.i.prMereaQ.deiwredot.  Ex  quotenemr 
biguisconfcrancmaiorcmdocemquoad   videtnr0rii'dcdna,quod-ipfa  vxornon  f<^'uere-* 
ftabllantiam ,  adcouc  non  fic  in  potenatc    tcncatur  ad  vfuras  docisprQmifiae ,  nili  ^{(""i^j^ 
]iacredis,nccpromictentisconKrrc  mi-  elapiocodcmbicnnio,necpraBfumatur 
]  norctn,ctiamcidc[ncon(crrcpr«funieRo'  caidi&piomififlie»  nifi  co  ccrmino  cJapfo, 

da  funcca,quaefuncmaioriscDmmodi-  cum  cenfeacur  nolle  maius  onus  fibt 
tatis ,  adcoq; ,  &  clcCtioncm  ad  magis  imponcrc  co,  quod  conftituitur  a  iure.. 
fibi  proflcuam .  His  camcn  minim^  obfianiibus  . 

Ad  ca,quaB  diccbantur  de  dinerfitate       Refpondco ,  ceufcri  promififli:  taciti 
j     quoad logata ,  &  quoad  contfaaus ,  &    foluere  vfuras  docis  promitfe  a  die  oooe     2  .  , 
-jjjijyj^  de  rebus  fiu^  a  natura ,  fiufe  ab  arce-»    cradi  macritnoni;,  &  vbi  ctiaro  iJlas  ca-^  y  *  ' 
tur  argu-  defignati»dieiie  ob  ijpccialem  fauorem    cici  non  proroifcric,quin  imm6  iatender  ^ 
tueatiu.  eiutaemiionhaberelocnm  quoad  dotc,    rit  non  promitterc  ,  dummodo  tamen^  citc  pro- 
cum  iura  fcrapcr  attcndantad  c.i  ,  quac     r,on  f  ict.i  f\t  canucncio  cummaritocon-  milTillc^,' 
fuiorabiliorafincAmagispiMcuafiud    knticnce  de  iliis  non  {olucndis,aifi  ad  &  vbiaft 
io  ordine  ad  l^ata  » fiui  in  ordtne  ad   determinanim  ccmpus,obligari  ad  illa* •  Vi^"^^ 
fimplidesprominooesper  fiqpertitialle^  lum  folucionem .  .Antonius  Faher  lib.  5. 
j^uiuia.  .  CM{.tt>.d.rf<l|ii>.d.jauietiamccjllacur,ica^^ 

.  • '  "  -  luumSkHiacumtmltiife,AMaMev./#a^^ 
«Haw^M^HMMMMMH^^wHMMM    Bl0UUtra£i .dc  (lotc  c .  v.u .1     . , s tefhanus  , 

Cnaimu  dijceft.forenf.  c.  jzd.  nu.j.,^  qui 
XVin.  tclUtorhanceflecdmuncmfeattnoamy 

&  a  qua  ncc  in  confulcndo,ncc  in  iudi- 
An  mulier  ,  quae  promific  dotenu»    candoefirocedendum.  Racioeiteode. 
marito^  eenleacurtaciti  prooififle      duci  poteft ,  quia  fvor  ab  eo  tempore» 
pnefiaiionem  vTurarunx,!»  •      '   quo  nubictransfiinditin  maritumonus 

quoufqj  dotcm  ipfamaJcndi^&fuftioeodiooerainacri-  t..^. 

folncrit .  monij,  crgonciaconoention^vbicun-  ^^^^^  ^  ' 

quecuncdotemineffc£\unonpcrfoluc-  ii-^^  ^^i ' 
SFMMjlKlVM,  xicy veiiurericobd^anccceiMbicur vfii-.maritum 

lasyieh  intcreffeeinrdcmdocis  promliliB^fiifiito^ 
SerjfusdifqHifttionisexpofitut  .  i.  pcrfolucrc, cum  a:quum  nonfit,  vcma- 

Extraneus  ^omitteas  dotem  ,  tnielliritiiy  rinu  fuftineat  ooera  niacrimoni;  vxck 
nM  fmMtete  eim  vjkras,  nifi  f  <^1*»>  rem  alendi ,  &  cMna  neee&crlaiicrt* 
m«m  .  z.  gcndi,  &  vxor.qufcximitur a  tali  onerc 

f^cevfetwr  immeduui  taeiti  iUas  fromif-    fealcndi  gaudcacfinitftibus  docis,&  non 
jgjlf,  viriexprefsiaUeermifiiirHtmmB    conferatiBqniualcns»  feb  inttgcfledocit 
rwH.  j.  eidcmraarito, 
Eadem  ratiene  Tater  promittens  dotem  pr9      Hac  cadem  rattQoc  euincicur,  quod» 
'  fXtimtUi^tm-vfirasfromiJJiffe .  4.  '  fi  Pltttr  |anmifcrit  docem  pro  nuptiM 
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•4^2       Contraaus  XVI. 


propris  filii,candcmqucincffc(au  non 

4  pcrloluerit,tcncatur  a  diccontrafti  rna- 
EAdeoi  f'if"0"ii  vfuras  ciufdcm  dotis  marito 

rAtione    crogarc,  quandoquidcm  ipfc  tcncrctur 
Pacer  in-  cxoHicio  patcrnocandcm  fiJiam  aierc, 
telligiciir  6c  eandcm  iiimatrimoniumcollocando 
vfunsta-  onusillud  transfcrt  in  maritum  ,  quod 
Biiflll?e°"  P'^P^^'^^^  indigctcompcnfationcfaltcm 
adratam  vfurarumciufdem  dotis.  Snr- 
djts de  aliment.  tit. prituo  ^,42,.  nnm.  ip., 
Strphanns  Gratianusdifcept.for.c.  241.  nn, 
58.,^  5p. ,  loMties  .AngelMS  BofJtHS  traB, 
4edotei,c.p.  nim.  iji. prope  finem  . 

Hac  cadcm  ratione  cuincitur ,  quod 
hacres  Patris,qui  dotem  promifit.tenca- 
tur  a  dic  contrJ<fli  matrimonij  vfuras 
dotis  promilljc  a  Patre  pcrfolucre  mari- 

5  to  ,  cum  ipfc  ctiam  Parrc  dcfunfto  te- 
Itemhz.  qcaturaliinentj  filiic  fubmiiiiflrarc  per 
K$  1  .itris     ^  qyjg  doccnt  Stephaiius  Cjratianus  di- 

fcept.  for.  d.  f  .141.  num.  jp. ,  &  loames 
^ngelns  Bofftns  d.c.^.  nim.  iji.infine, 
qui  ctiam cxtendit  ad  quofcunquc,  qui 
tcncntur  illam  mulicrcm  nuptam  alc- 
rc ,  caitcraquc  neccfsaria  fuppcditarc  . 

Hmc  facilc  crit  rcfponderc  ad  ea,quaB 
dccxtrancodountc  dicebantur;  cum 
ctcnimipfc  aniino  omninoliberaii  dotc 
illam  promifcrit ,  ncc  cx  aliquo  titulo 
oncrofo  obligctur  ad  confcrenda  alirac- 
"      ta facminJE ,  cui  dotcm  promifit,  non  vi- 
Cur  cx-  dctur  obligandus  ad  vfuras  illius  dotis 
iwn  ^te-  prooaif9«,nifi  pro  te  mporc,pro  q  uo  iura 
neatur  "  dcccrnunt,cum  cx  nullo  titulo  tcncatur 
ad  vfuras  aliraenta  conferrc,  pro  quibus  illic  vfu- 
ni(i  poii  rae  dcbcnt  fucccdcrc ;  ncc  obftat ,  fi  di- 
bicnniu  .  catur,quod  ,cum  dotera promifcrit  in 
ordinc  ad  onera  matrimoni;  co  ipfo  ,\ 
quoialiaoncraatnarito  fufiincntur,vi- 
dcatur  vigereonus  ad  vfuras  dotispro- 
mifiiX  pro  illis  coufcrcndis  ;  quamuis 
,  cnino  iu  conititutionc,  fcu  promiflionc 
dotis  libcr  fucrit  adpromittcndum,  vcl 
non  promittcndum,  ex  quo  umen  pro- 
mifit,  &  vigorc  illius  promidionis  fubfe- 
cutuiT)  efl  inatrimonium,  vidcntur  ad 
ipfum  pcrtincrc  oncra  ciufdcra  matn- 
monij ,  pro  quibus  propterca  tenetur 
confcrrc  vfuras  dotis  promifsx,  &ficin 
hoc  vcrificatur  illud  proloquium,quod 
ca,  quzfuntin  principio  voluutatis,  ex 
poil  fai^o  fint  ncccilitatis ;  non  obitat, 
inquam,quia,cumcxnuUo  titulopra:- 
ccdcnti  oncrolb  obligctur  ad  dotcm  , 
necad  aliincnta,fcd  lolummodoex  pro- 
priac  voluntatis  Jd:u,obligatio  cildelu- 
mcadadumtaxat  fccundumiurisdifpo- 
fitioncm,cuiconforraarc  fc  voluifse  pr^- 
fumcndus  cfl  ipfe  promifsor  cxtraneus, 
ac  folummodo  proptcrci  poft  clap- 
fumbicnnium  a  diccontradti  matrimo- 
nij  fccundum  allcgatum  tcxtum  m  l.vl- 
ttma  ^.prxtetea  (^.de  iuredot. 


$.  XIX. 

An  dclcgatus  a  mulicrc  ad  promincn- 
dura  pro  ipfa  dotem,  cum  non  fit  dc- 
bitor  illius,  ficonfcnticns  accep- 
Uritdelegationcm,  poifitagcrc,  ' 
vcl  contra  maritum  dcne- 
gandodotcm  promif- 
fam ,  vel  contra 
vxorem, 

FatiHm,&  rationes  dubitandipro  vtrafie 
parte.  i. 

Si  dclegattts  omninh  lihere,  &  cumpiena  de» 

liberattone  acccptauit  illm  delegatiotii, 

tenetwr  foluere  promi/ium  .  x. 
"Hon  efi  tamcn  proprii  delegatus  ,  fed  acc9- 

iitor  debiti .  5. 
Si  non  omnino  iiberi  ,fed  cum  errore  promif- 

ferit,  &  debitum  illud  fibi  accoLauerit  ar- 

bitrans  fe  effe  debitorcm,adhMC  obligatur 

ad  promiffum ,  4. 
ToteH  tantum  excipere  conditione  indehiti 

aduerfus  delegantem .  5. 
Si  acceptauerit  illa  delegationem  animoom- 

niao  liberali,  nuUam  habet  aSionem,  nee 

aducrfi^  cum ,  pro  quo  fe  obligamt ,  nce 

aduerfus  eumycui  fe  obiigaiiit ,  6. 
Si  vcrb  fe  dbligauit  vel  ex  errore,vel  aniitlB 

repetendi,  habet  vtl  aSionem  ,  vel  coudi- 

tionem  indebiti.j. 
Ex  conieBwis  dignofcendum  efi,  an  accep^ 

tarit  delegationem  animo  donsndi  ,  vtl 

animo  rcpetendi  .  8. 
Si  dolo  fuerit  induBus  ad  fatendw»  fe  de- 

bitorcm,&  deinde  fuerit  delegatus,  & 

finc  exccptione  doli  fromi/crit  ,  tenetur 

foluere.  9. 

Dboyisrxio  XIX.  Nullius  fumnuB 
debitor  crat  Antonius  crga  For- 
mofam  virgincm  ,  vei  fortc  ,  fi  erat 
dcbitor  erga  candcm,  non  crat  dcbitor 
tancx  quantiutis  ,  quanum  promi- 
fit  .  Requifita  cadcm  Formofa  ad  con-  j 
trahcndas  nuptias  cum  Thcodorico  lu-    „  ■ 
ucncsqualisconditionisafscnfumprs-  ^  ^^^^ 
buit,  &  pro  dotc  pro  ipfa  foluenda  dclc- 
gauiteundcm  Anconmin  ,  qui  confen-  tandipr» 
liens  delcgationi  promifit  cidcm  Theo-  vtraque 
dorico  pro  dotc  bis  mille  nummos  au-  paitc. 
reos.  Vrgcnce  iam  dicfolutionis  ciufdc 
dotis  cxcipicbat  Antonius  aducrfus 
cundcm  Tiicodoricum  ,  quod  ipfc,  vel 
nuilius  fummx,  vcl  ad  fummum  mino- 
ris  ca,  quam  promifit,  efsct  dcbitor  vcr- 
fus  eandem  Formofara ,  &  pcrhanc  cx- 
ccpuoncm  contendcbac  fc  ciimcrc  ab 

OQCrc 


DeDotel  DiTq.ir.^.XIX.  48^ 

Qnere  confcrcndi  docem  >  velialtcmia  aorasjuecproffiictercpoteftjvcdebltoc^ 
capa^jinquadospromtisacxoeddiat  adcotj;  &c.  RttrTinperdelegatioitem^ 

•  ipnusdcbitum.  Aduerfus  cundcm  An-  propnc  fumptam  libcratur  dcbitor, 

umium  rcplicabat  Xhcodoncus ,  quod  quando  crcdioor dclcgacum  acceptauit> 

ex  promiffioae  eiufikm  Amonli  iueric  oe  debitort  fidem  fbeicper  ea,  qtix  notat 

induifkus  ad  coutrahAidimi  cum  di(fla  Follcrius  in  itddit .^d  M.u  ant.  part,  6.  vcrf, 

FormoTa ,  iine  qua  noo  fili&et  contrac<  tefiium  produ&io  tmm  .49.,  Uffli&us  decif.     -  •  - 

tnnis^  proinoe»  qnod.tencatur  idem  555.,  HenoebiMs  dc  prxfumpt.  lih.  5.  frx- 

.         Antonius confcrre  doccm  promifsam-.  fujnpt.i^^.mm.^o.,&feqq.,RotaRoman*t  • 

..atg.l.ft  donataritu  §.i.ff.decoiidiS,eaiif.  fart.ix,recent.^cif.i%%.  ,&  deeif.xi^. 

dm.  Quzrebaturhicquidin&doct  prrfvMmiexquoatitemconftatdel^a-. 

fes  rerolueadum  ?  tum  non  elTc  dcbitorem  dclcgantisnon 

f  to  foUitioiiiB  Jiic  aducrtendum  eft,  videcur  iiic  cximi  ab  obliga.cioac  er^a_f  ^  po- 

•fli  Antimtus  offlnino  fpon^ ,  &  liberjfc  ONdifiorem  ruum .  Qy amobrem  ad  nniH  cias  «oco- 

cum,pcrfedacoguitionc,  quod  .id  nihi-  roum  potcft  dici accolatiodcbiti,  quara  litor  de- 

Nonanz            iblum  ad quid  mtous  ccnerctur  £acic  Aotpoius  pro  cadcm  l^^ormofa  iu  bui . 

confide-  <^  Formofara ,  a  qua  ftitt  delegattUf  oidinc  ad  docem  ipHus ,  quc  acoolatb 

rationes   VcTpro  qua  promific,  acceptrtrit  illara  non  cxnnguit  iura  crcditoris  aduerfus 

circa  Ck.  delcgaxiooerat&iuxcacampromiilcri^  priacipalem  dcbitorem  j,  prout  nouc 

^lam*    anvcfAnonomninolibereyledeiiracr-'  Maiimis^if.dji^pertot.,  HotaKmmi, 

rorc  arbitransfecrscdebitorcmciufdem  part. ix.recent. dccif.  i^i. num.x. ,  6^po(l 

AnconuB  de lUa fummaiquam promifit,  Mcrlimm  ief^n.decif. i  od.»ffln.  1  i^.Mdit. 

ciimverfrnooe6ecillinsdebicor.  Rnr-  aiSat^eli€himdecif.$6o.,oeeeugk,  vc 

fus,an  acccptarit  illam  delegationem  accolans  dcbitum  alicnum  fit  debitor 

animo  doaandi>&  citulo  mers  iibcrali-  alccriusj  cuius  debitum  fibi  accolat.  Ro- 

tacii»anver6aniniOKpeieiidiabcadem  tMRmiimktftn.to.re(etit.  decif.  158.  per 

Antonia  id,  quod  promifit ;  cx  his  enim  totnm .  His  fic  pro  notitia  fuppoiitis . 

diucrfisconfiderationibus  diucrfjBonri  Probatur  iam  refponfio  >  quia  acco- 

po(suntracionesdubicandi,&  decidCdi.  lamefficicnrverus,  &principalisdebi-  ' 

Rcfpondeo  primo  .  Si  Antoniijsom-  torKotttRomanjp.irt.io.recent.decif.xij.  - 

ninorponcct&libcre  cum  plcnacogni-  atm.}.,Thovtatjiccif.%Qv.num.i.t& 

^     cione ,  &  deliberacioiieaccepcarit  iilam  ftfi  Merlmm  de  f^nor.  deeif.  1 16. 

*      delegationcm ,  &  pro  eadcm  Formofa  m/m. 8, ,&  accolans,rcu  ceffus,  quipra;-  Accoriil 

St  deleg.i  promifcrit  Thcodorico  dotem  ai  illa.,  fcns  fuit  cclIioni,&  folucrc  promifitccf-  torefRd- 

Soo?"              quantiute,non  potcft  valide  fioaario  abfque  vUa  proccftatione non  ^""l* 

beriAc'-  excipcrc  aducrfuscundcmThcodQric^,  pr  t  if  aliq-  im  npponcrc  cxceptioncro,  " 

ceptAuit  nec  pcr  cxceptionem  potcft  illius  aaio-  auam  liabcat  tonira  ccdcntcni  per  ea, 

ilUm  de- luan  eludcre  contcndentis  ad  dotcm  ^jgmnountoleadeceffione  iw.ti t. 6. q.ii. 

legacione  promiisam  ,  fiuc  nuUius  fummas  fuciit  ««».54.,  &  feqq.,  Marcus  .Antonius  SabHr- 

^^^'    dcbiior  erga  Formofam ,  fiuc  minotis  liMsinfummadiiierf.traS.inverbj)elcgatia. 

^Z^^  tantum .  Goafcntit  ^ntomns  Fahcr  Ub  .6.  iim,^.  v»f.  quod  dcbitor  cefius ,  ergo  fup- 

Cod.dcffn.i^.,Ioannes^elmBof^traS,  pofiio^quod  liber^,  &  plcn^ ,  (eu  cum 

dedotec.p.num.i^).  plenacognitione  Antoniusfibi  accola- 

Vcrumtamcneft,quodilladeput3-  ueric  d(£itum  dotis  ,  tenebitur  illud 

tio  Antonij  ad  promittendum ,  &fol'  folucre,  nccpoterit  excipere  &c.  Ac- 

uendum  dotem  pro  Formofa  non  fit  ccdit,  quod  Theodoricusinfideipfius 

'    9      propri^,  6cin  rigore,  &  ad  oroncmeife-  Antonij  contraxit  illud  matrimonium 

Non  eft  ^mji  dclcgatio ;  nam  delegatio  cx  ge-  cum  Formofa ,  quod  non  fuitrec  aliccc 

^l^li    ncrefuocxigit,vtdclcgacusfitdcbitor  contraaurus,crgo  teneturdcbitumdo- 

lt*mn-*  dclcgantis, pcrftipulatioaerapromittat  tiiiquodfibiaocolauit,reinocaquacun-  '    -  '* 

goiv  dc- folucrc  crcditori  dclcgantis  nundante  queexceptiooepcrfoluerc  4rf.rf.i.j!^  ... 

K^atus.  ipfo  delegante  fuo  creditote ,  &  quod  mttmusi.i.ff.de  condit.catifjdat. 

promituc  unquam  debitor  per  cayquaK  Rcfpoodco  fecundo.  Si  Antonius  non  . 

aotU>!t.Gratimmsdifeeot,for.ej64.fSm^'  omnino  libcre  ,  fedcumerrorcdebicum  * 

Ucius  eum Bdtramino  iecifj.ifjuim.^.,  &  iliud  dotis  fibiaccolaucrit,  &  promife-  c:^_, 

NoB  eft  ftqq-     totum.Idem  Gratiamu difcept.  for.  rit,  iUud  foluere  arbitrans  fe\er6  dcbi- 

,c.p6i.num.i}.,Mart,Jiiedis.deeifJS6.mt.  torero  FormofaBdeiUafumma,proqua  bicum  il- 

^       i^&feqq.per  tot.,Cttiideriutdeeif.jijtu.  promifit,  probabiliuseft ,  quod  poifit  lud  fibi 

^  d.,  ^ </«;/.!  ^j.pcrtot. ,  .Alto^radus  couf.  obUgarc  ad  iUius  folutionem,  ncc  pcr  accol.-iue- 

*  d.aaw.ip.,  &  feqq.  lib.  i . ,  Rota  Romana  exccptioncm  indcbiti  pofiit  «ludere  a<-  'j?.^^^^ 


fartAOxecensjdecif.pl  Mumj..  Hic  autem  tionem  eiufdem  Theodorici .  Eft  ezpref- 
AmmiBij  nec  cftddHtor  eiiifidcoiFQr-  ji  A«Mji,^A|f^  Bofsi!  tra£f.de  dote  cpm^ 
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1^^.  propi  medium  .  Exprcrsi  ooUtgitur  loamis sAngeli  Boffi]  traS.de dotee.p.nm'. 

per  tcxcum  inl.fi  non  debitorem  ffjie  iw-  i  j^.,  Untom)  Fabrilib.6.fiii(^odJcfin.i^.  f 

ma^     iic  lcgitur .  Si  wm  dtbitaremie'  fHbsioitqaoid  pnmain  partem ,  quia  Si  vera  ft 

legautro  tawiHam  debitorem  creditori  meo  quiUbeceicraneus ,  vbi  atiunde  a  iurc  obligauit 

exceptio  non  habebit  lotnm ,  fed  condiSio  non  prohibetur ,  potcft  cx  proprix  vo-  animo  rc 

aduerfus  eum ,  tjui  idegmii  €mpetit ,  vbi  luntadt  arbicrio  promiceere  fi;miaaB  do-  f^^^^^  > 

l^»^,*Pt»  Glofa cxprdfius  cxponcns  cafum  in  tcr-  tcm/cque  ad  illam  confcrcnda obligarc 

"^"^"  minis  coniimilibus  ijs,  fccundumquos  liucauimorctnbutioniscxpartcdotatf,  """^ 


*  nos  refponfioncm  cxpoiniimuyezpiett  £ed  aoceptando  illam  delegulBMMii^atiiijjio 

aflerit,  quod  delcgatus  non  pomt  vti  fcqucobligandoad  illam  dotcm  confc-  qno  lC 

cxccptionediccnsj  quod  indebitum  pro-  rcndam,ccdcndo cuicuaquc  cxccptioni,  obUcwil 

mifit .  Hoc  idem  ctiam  cxprelfis  verbis  &  fine  animorepet&li  bteUi^itur  Hltm 

habctur  inl.fiquis  delc^ait-rit  ff.eodem  dotcconfcrrc  aniraodonandi,illaraqtte 

tit.  vbi  (iclcgitur .  Sed  fiper  tgnorantiam  iimpliciter  donarc,  crgo&c.  Probatoc. 

froTHifcrit  cred^mimiUa  quidem  exeeptione  q  uoad  fcc  undam  partem,  quia»  quifM» 

tduerfus  creditorem  vtipoterit ,  qma  iUe  altcro  foluit  debitum  ex  ciufdem  com-     • ,  ^  • 

fiinmreceperit,fed  is,  qui  delegaHit,tenetKr  railsionc,  cum  aaimo  rcpetendi  ius  lu«  " 

wmHHm  &c.  becadueTfus  cdmittentem  repeteodi 

Nequc  obcflie  poteft,  quod  ex  crrore  q uod  pro «pfo  foluit,  ita  cxigcntc  iurc-» 

iUud  debicum  dotis  fibi  accolaucnt,  iuAitix,&onusillud,quodinipibcom> 

•  qiiodii6ae0olaflet,ficognouiiret,ade6-  mittence  excinguitur  adueiitii  ipflus 

qwnoopolfitin ipfoprxfumi  confenfus  crcditorcm  confurgit  in  fauorcm  COfli- 

adfeobligandum;  Non,inquam,obcire  miiiarij  lolucntis .  Hoc  ctiam  exprda6 

poceft ,  quia,licct  in  ordinc  ad  delcgan>  conuincicur  ex  dj.fi qmt  MeiMerhf  &. 

tem,  fciiad  cuna,  cuius  dcbicum  fibi  ac-  d.  l.  fi  mn  dcbitorem  ff.  de  nouat. 
coIat,pra»li(fla  inin(lanciafubiiiUnt,ac       liic  oritur  dilliculus  in  dccidendo 

proindi  aducrfus  ipfum  polBtexcipere  quandonamfupponatur,quoddcl^-  S 

5      condiftione  indebiti ,  vt  in  tcxtu  in  d.  t.  tus,  fcu  accolans  delcgationcm  acccpta-  Excwi»  ' 

Pbtefttl-  finondebitorem ,  &  l.h  quis  delcgaueritjf.  rit,  &  promilsioncm  feccrit  an  tr.a  do-  ^athtt^  * 

fumcxci-  ({eiiMMr.,oontameniubfiftuntaducrras  nandi,&quandonamanimo  rcpctendi. 

S^tio'^^"'  curo, in cuius fauorcm  iilud  dcbitum_.  Hoc  cx  conie&uris diudicantium  cft,& 

g^Jld^f^  fibiaccolauit,cum  ratione  eiufdcm  ac-  vbiconicdtur^aliquid  uctcrnunatenon  a^ta- 

«daerfi»  colacioaiscontraaum  iUum  aiairiaK>-  cuincaiit,przl'umendum  eft,quod  dele>  ait  vd 

deleg.in-  nialem  iniuerit,  finc qua  non  iniuifset,  gatio fucritacccptata,&:  promiisio fada  aoimo  J_ 

tem.      vndiconfultum  remanec  cidcm  depu-  animorepeicdi,quu  non  ita  tacilcprae-  daan£i 

tatojvtpoifitagerecondidtioneindeolti  fumipotcftdonatiocefpcaucxtranei.  !!L?^ 
aducrfus  dclcgantc,  itaq;  fc  indcmnem       Rcfpondeo  quarco  .  Si  Antonius 

conilitucrc ,  non  autem  prauudicium..  fci£s  ccrt6  fc  dcbitorem  non  ciTc  l^ormo- 

infercur  aduerfus  ccflSonarium ,  quin  fxilicctdolofucritpercandcffliaduftus  ^ 

confcqui  dcbcat ,  quod  fibi  pcr  ftipula-  ad  fatcndum  fe  dcbitorcm  dc  cgrcgia.»  j^^ii, 

tionempromifsumcft,fine  quonon  con-  funuua,putadcmiilc  uummisaurcis,&  ^ 

craxifiec, fieficutiobligatio, quae extaU  dcindc  tucrit  dclcgatus  ab  cadem  For*  dtOmti 

eoncraftu  C(>nfurgic ,  m  ipfo  vigct ,  ita  n^"'^  ^d  folucndum  didam  l  ummam.  fatedum 

non  eft,  cur  in  ordine  ad  ipfum  vigere^  Thodoricojpro  dotc,  &  acccpu n c  dclc-  fe  dehit* 

ooo  debeat  obligatio  promittentis,  ck-  gationem,oc  fimul  promiferit illam  fol -  ^^-^  >.  ^ 

feroqui  in  fuo  oontraau  fraudaretur .  ucrc,  tenetur  veri  ad  illius  folutioncm,  ^J^^/(de. 

^       Rcfpondeocectio.  SiAntoniusilJam  nccpoteftamplius  fciucriexccptione^  ]"  tu»,'  1 

J'     dd^cionem  fpont6  aooqptaric  animo  doli  mali .  Gli^ain  d.l.fi  quis  dclcgauerit  sc  fmat 


crotarir  ]iberaU,&  intencione  donandi,  ff.de  HOJi^r.Exprcfs^colUgitur  ex  IJfiqm  fenc,  c^  1 

iUun  dr-  habec  exccDtionem  aduerfus  ITieo-  delegauerit ,  vbi  fic  lecicur .  Si  «mt  ine-  nctnrfc^ 

lciscioi 
MiniM 


iUun  de-  '"^  babec  exceptionem  aduerfus  Theo-  delegauerit ,  vbi  fic  l^icur .  Si  qnit  ine-  ncnr 

cion£  doricum,  cui  in  illa  promiifione  fe  obli-  goHerit  debitorem,  qui  maii  doli  exeeptione  uo*  - 

 M  ^  eauic»nec condiaionem  indebiti  verfus  tuerife  pojfe  fciebat  ftmilis  videtmr  *i»Vd  — 

donuidi  rormoGun,  pro  qua  fe  obiigauit,fi  vei^  donae  quatuam  remittere  exceptionem  tnmt' 

BnU^^^  del^donemaccepuritanimo rcpeten-  ' '«'^  *  vbi  videtur,  quod  in  dclcgationo 

dij  u  non  fiiicritdeDitor  iUius ,  pin  qua  non  opponendo  excwtionemdoUfflaU» 

"*  feobUgauit,vdcompenfiindi»fifocrtt  videtureandemperdoi  nationem  remf^ 

debitor,  vcl  eciam  cx  crrorc  promifcrit,  tcrc ,  &  fimul  donarc  id ,  quod  pcr  dc- 

lubet  a&ionemaduerfus  eandemFor-  lcgationeiD  aflCCfCMiic  ^  oc  ipQfQodit 

Mo(amdel^nAMiadhabendum^ut-  liiiUicce*    :  ^..y^i^, 
promiflb,  fcu  foluto,  vcl  condi- 
a  ipdcbiti .  frinu  pars  eft  com- 
ia|RKl  MKs*  Secttodapan,ell 


I 
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proalioaccdToriijputafidciubendo^dif^ 
T  «■^^^^^■^^^^^■«^■■^■^*»  fidiumvidcturintcrDD,,quandoquidC 

>./»  /irtnM  irdnrd  ff/oliit. 


^'«*  nMHtfW/.I.MW.pOJ  , 

§.   XX.  m»^anen.,Francifctts  C»mataitind.l.Jtn.C. 

«rf^MfMw.,  quamuis  alTerant  fc  poffe-» 

Att fMr pfllit fidtwfwir^  & obl^tre-»  oUigate  priDcipalic^r  ,  ncgant  amcn 

ton,  6  pio  nurico  in  caufam  doui  pofTe  acccdere  ndeiubcndo  ,  &  fc  obli- 

laa  communisfilis.  garcaoceflbriijFundamencumipforum 

f  efl  priiiio*quia  diipo>fitio  <ii£tx  Ijfin.  CM 

^  SFUMUKIFM»  ^/^/«i.cdtinetpriuilcgiumin&uorcm  ^ 

dotis  contra  ius  communciqux  propcc-  Sencenti* 

Mffmiihfittm  ipu^iemt .  t.  rea  e(l  {icietb  interpretanda ,  non  excen-  aiTerens 

jB  fauartm  dotis  potefl  vu  wmlitr  fe  Mi~  denda  vltra  terminos ,  quibus  coodpi-  ttoaupC 

gwrepriacipaUtir froaUera,iiecpotefi fe  tur^  indukUtem/^n.dicicur//&<T<(/fM»m  ^J^^"' 

tmriftUeim» .  x.  fuam  ,  quz  imporutdonacioncm>  qus  9*^ 

SmaUidaffirntfWUtpofifdiiiiiercfr»  coondcracur  reTpeflu  principalis  pr(> 

*  alid,  }.  miiToris,  non  refpedlu  ndeiulloris ,  qui 

^mitrmU fewtmitiiteifmitmrmimfidtfim'  pro  illo  acoedic,  cum  hic  non  dicatur 

immmit .  4.  propri^donare.  Secundo,quia,vccoa- 

tfMHmrai  afierens  pofje  etiam  fideigbere  pr»  fiderac  Ciimaiuis  locxit.  cextus  noa  confi- 

dotefiliMcommunis .  5.  deraMHOfiKicmencionem  dc  aliaobli- j^^^ 

MmnmU  nfganspro  iUa  poffe  fdeiiAere .  6.  gatione ,  auam  de  illa  ,  quan»  afiuflut  ^  op{_ 

9nkMimpotefi  intercederet& fe  obligare  mulier  in  iauoredotts  pro  alia  maliere;  nioae . 

fnmriMiMmu^dotittUmiifU* . 7.  mtando  autemmulier  fc  obl  i^a t  accef- 

Hffiisfideiabcndo  pro  alio^qui  ^romific 

DIsQvisrno  XX.AgebatCaius  Fater  ddcem  pro  alia  muliere,rupponit  aliam 

Sempronijc  de  nuptijs  eiurdem^  obligationemi}raecedetem,cum  obliga- 

1?      wbS^       Demetrio  iuuene  aoqualis  condi-  tioacceforia  itare  nonpolfit  finc  prioci* 

'r  tionis,&dignitatis,cumquecauradotis  pali,  ficquedirpoficiotextus,vtpocioir- 

J  difcuterctur.cimcns  Dcmictrius,  nc  im-  re(floria.  iuri^  communis ,  noo  vidcmr 

.  sotens  redderctur  Caius  ad  ip/km  pcr-  pofie  excendi  ad  bMOc  cafum . 

^  ialqendaa ,  cnm  iam  ex  onmmcmi  om-  HistamennonobftuicilMitalijoom- 


:(  nium  opinione  inciperet  a  propfKftAa-  muniusdocenciilam  difpo/Icioncm  tcx- 

0  ta  labijcautionem  pro  ftttura  gutfirfu-  tus/*    /.jiii.C.«d/'«//(MnM>  extcodi  4 

*  tione  eipofeehat  ab  eodem  C^io ,  eciam  ad  cuom,  n  vxor  m  firaofE  dotu  Gontn* 

*  '           propriam  vxorc  Margaritam  cxhibuit ,  poflitfeobligarc  accefforii  fidciubendo  ri.i  fen- 
qus  pro  marico  incerccfsic,  &  fe  oUiga-  ex  TJieologis  MoUna  de  imii.  tom.x.  di&.  ^ 
vit incaaTamdotis  in  £auorem  eiufdem  540. ».    .  vaf.x^Jommn . HgelmBimm  pon^* 

,        .  Dcractrii  futuri  mariti  ciufdem  Scm-  rra£lJedotec.p.nu.p^.,RebeUusdeoblig. 

1  promx  hiis  .  Orta  liic  fuic  concrouer-  uifi^ta..Ub.i6. a.  vnica defideii^or. nn, 
'  fia  >  fltt  eadem  Maigarica  v  xor  Cai|  t%.  tmf.  x.e<  luriftis  Tira^id  de  retmS, 
f  pocueric  vaJidi  >  &  cumcff&au  incer-  conjan^.  §. \.giof.  14.»«.  lo.y^HegMfantiits 
t  cedcre ,  &  (e  obligare  pro  marico  cx  depigmrjneiM.i.part.S.nuj^.,&feqq,p 
t  caufa  docis  OoaimnjiiK  fiuae .  Stepbamis  Cratiamttdifcept.  forenf.  tom,%» ' 
t'  Fundamencum  huius  dubitationis  r,i55.iur44.,&alijinnumeriapud7otfn- 
!           2     defumiturextextu /n/.^ff.  C.a/ r<r//(r/d-  iiemt4i^eUmBolj^mnloc.cit.  KaLUocxco 

.       Ift  6ao»  mia»,vbi  conceditur  fieminf  maiori  anni»  dedncicnr  primo,  quia,cum  lex  permit- 

I       san  do-  %<f.  poffc  fc  obligare  principalit^r  pro  tat  id ,  quod  maius  cft ,  non  cft  praefn- 

1       lis  poceft  ^iote aiterius  mulicris,  fcu  promittcro  mcnda  dencgarc  id,  quod minus  eft,  & 

i  doKmpiEomiilierealiena,&e£Bcacitir  licct  in correaorijs  non  fiat  exttnfio  i 

«mis  fc       promifsionc  obligari ,  &  hoc  vtique  parir.itc  fittamcn  a  maioritatc  ratjonis, 

obligaie       £auorcm  docis  ,  adeouc  non  pofsic  vcaiibidocmxnus.  ^undo^uiaiile^ 

princtpA*  concra  calem  obligacioncm ,  &  promif^  «exDi»  in  i.  /.  fin.  C  id  MlteMi.  loquictir 

IWr  pio  fionc  fe  tueri  bcncficio  VelJeiani,  prouc  gcncralic^r  fi  fcUicet  mdierpdlicita  fitffi. 

■ke» .    ex  caii  textu  nocarunt  Snrdus  decif,  1 6^.  fpooonderit  pro  aiia  muiiere,  quas  verba  F«wd*.' 

im4oBaldiis7^Uitsdeiotepart.6.prinU.  vidcncur  imporcaiequamcunqucobii-  '"^"u^ 

S&.MM.I.,  Jbitonvii  Fabrr  Ubuf..fui Cod.  tit.  gacionem  in  fauorcm  dotis.fiue  princi-  f/cundi^ 

%l.dtfin.  14.,  uernigius  defideiuffonb.  c.7.  palcm ,  fiue  accdionam ,  cum  vcrai^ue  opioions 

tm»  45ir. ,  Cancertus  -uar.  refol.  tom.j.  r.  I .  obligatio  fiftin  fiuuxem  eiufdcm doui. 

wi.\^^.f& feqq.  Scd,an  difporitia  calis  Tcrtio,quiaattenarationcfinali,quam 

<tcxcus/s/.iiR.C.<ii^Mi/aas.exteadatur>  cxprdfic iqdalacor  in  iUo  ccxcu,manifo> 

«dcnnpoAicJeoblfp^QiQfiHBM»  McqiBfnEqMidiciic.poRfiaiianiUae 
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fc  obligaiidi  ctiam  acccflbrie ,  quando-  ccdat  infauorcm  ciufdcmfiliijjidcuius 

quidcm  ibidccn  dicitur .          etum  fc-  cemoKKluni  cedit  illa  obli^atio  ab  vto- 

taiiam  fMfirt^i$fmtMiio  kitmieaiente  wm-  refumptaiSaiuleuminaruotCumdtts 

lieremfieri indotatim,  pcr  qu^  vcrba  vidc-  dos  tuiiorconftituatur,&  minuscxpofi- 

tur  lcgisiator  voluitie  induccrc  priuile-  tapcriculo  ammiilionis^accobftat,c]uod 

giuon,  pcr  quod  da$  coiiAitttaturQami-  fimalcedat  in  fauorem  marrriiquia  pro 

no  tuu,  adcoq; ,  quod  vxor  non  folum  illo  acccdit  ,  &  rationc  tllius  accelTus 

poOit  conllicuere  »  (cii  promittere  pro  obligatiomaFiciacceputur,  quxcxcc- 

alia  ,  fed  ctiam conftitutam  firilHlce|Kr  roqui  non  acceptaretur ,  &  quandoque 

fidciuilioncm  .  potcftcontiugerc,  quod  maritus  cx  illa 

£x  quibusomnibus  videtur  deduci,  obiigacionc  vxoris  confcquatur  com- 

5     qu(xi,li  vxornonroJumpotcftprincipa-  iiiodum,quacenusillafoluatyqutidiplSl! 

Sentcti.n  litcr  fcQbli^arc  prodotc altcrius  mulic-  cx  officio  paterno  folucrc  tcncrctur/ 

Aflerens   ris ,  fcd  ctiam  acccOoric  iideiubcndo  »  Non  obflat,  inquam,  quia  in  hac  hypp* 

SofTcfi.  vtiq;etiampol&taccedere,retiacceirori^  theli  in  illa  obligatione  Matrls:'«Miit 

••"^***  ic  obligarc  pro  marito  in  ordinc  ad  dof  principalit^r  fauor,& vtUius  filia,qua8 

Shcco  ^  tem  filiascoramunis;  (i  cccnim  procxtra-»  tutior  rcdditur  quoad  fuam  dotem,  6c 

nuDJs'?'^  nca  pomftfidciubeie  pro  principali  pro^  vtilitas,  fi  qua;  indb  oritur  marito,  non: 

mittcntc ,  cur  non  potcrit  in  ordine  ad  attcndcnda  cft  quoad  effciftura  impc- 

dotem  filia;  accciioric  fc  obligare  pro  diendiiliumacccffum,cum  licfccunda- 

marito  principali  promidorc  ?           >  ria)&  minusprincipalitirincentaj  ncc 

Ex  aduerfo  militarc  vidctur  tcxtus  tzy.iM^  ir. ilU  aHth.fiqMMHlier CMSenat.  ^^f^Q^ 

O      inMUh.fi qua  mdier  C.  ad  Felleian.,  vbi  iic  C  onf.  yeileianum  aliquid  oilicit , quia illc  picicprin 

Senten.  lcgitur .  Si  tftia  mttlier  erediti  it^riiment»  proccditquoad  obligationem,  qU9  rcf-  cipAlitcr 

tia  neeis  confentiat  proprio  viro ,  autfcribat  ,& pro-  picit  praecisc,&  principalit^r  vtilitatcm  vtilita» 

pofie  fu!  p»'''"»  fdtHmiam,  aut  fe  ipfam  obli^atam  mariti ,  cum  innitatur  prasfuraptioni ,  ™** 

ddubcre,         *  iiAemu  bae  mAUtenus  vdere ,  6(  quod  blandieijs,vel  minis  eiufdem  polfil 

'  rationem  comnninitcr  deducunt  DD.  dccipi  vxor  ,  &  trahi  ad  fc  fpoliandam 

ineoconfiftcrc.quodcilvalidaprajfuiu-  proprijs  bonis,  vtillcpinguiorcuadat; 

ptio,quodmulier  velb]aiidicii.s,\  cl  mi-  quod  noneuenit  inpr^feuticafu.  Addit 

nis  fucrit  induGa  a  marito  ad  ailcn-  T^iuius  dcCaflro  tn  d.  autb.fiquamulier,ic 

ticndum  tali  Qbligationi,quamproptc-  cum  co  Tijcfaurusdecif.zi^.  tt.i^.,Ioantiet 

lea  iura  irrium  declararunt ;  Ad  hoc  Ungelus  Boftus  traS.de  dote  c.  9.  n.  108. » 

etiam  faccre  vidcnturiura  inl.  i„  j.,cr  ^».,quod, quamuis  ex  vi  prxdiaac<af/fr. 

^L^^jie  d<»utt.mter  vir.,&  vxorem,pcr  quai  fi  quamdier  non  poilit obijgari  vxor  in_. 

dedaratur  irria  quaecunque  donatio  fauorem,    vtili(atcm  mariti  piiKise , 

intercordcm,nenimioamorc  fcinuiccm  podittamenobligari  in  communem  vti-  tom- 

fpolient  rcbus,&  luribus  fuis.  Quid  iam  iiutem  nbi>  &  marito  j  fpe^t  au|tm^  oiuncflu 

in  hac  controuerfia  concludendtUD?  «NOmuiiem  vtUiutcm  vtriaft|iie,  ititf^t 

Rcfpondco  ,  prnbaliiliuscflc  vxorem  quodcommunisfiliafittuuinfuadote, 

pofTe  interccUcic,(S:  lc  obligarc  pro  ma-  nam  m  deie^um  mariti ,  &  in  fubfi- 

f>»jv,K-  ritoincau(adotiscQmmunisfi]ixA«Ma«  dium  ciufilemcBdan  vsortoieicairid  ' 

Probabi-  'i^ouellHsde dote part.d.priuil.^.infin.,^»'  (UMeOI, 
4^1?^  fowMf  f4i»er/i&4./i«  Coi/.  f/f.xi.ie/»».!^. 

obligare  nu4.,&Ub.^.tit.6.de^H.Sjm.j.,&fi^  ^  ■      ■  ■■■  i^i— 1— — wpw^i^^ 

pro  m.i-  StephauusGratianus  difccpt.  for.c.64Jjmm. 

rito  ia^  i^.^VctruiBarbofa  ini.i.part.^.nH.  loi.  f.  XXI. 

cn\(Ado  ifjoluf^fnatrim.jTttfcbditdevirtb.patris  \ 

tis  com-  potrd.  part.i.  c.6.nu.]X.,loaHnes  ^ngelus  An  vxor  poffit  fe  obligare  promaritO« 

5?*"*     £o(fius  traSJeiote c.p.  iw.  108,  llaiio  cx  fcii  cum  marico  pro  dotc  liliaf  noa  • 

«QdeTnmiinryqiusmaterpoceftexfe^  l**f!»1»imf"  j  ^  fKaj^titit. 

conftituere  dotem  Hlixcommuni  fibi ,  deBHianO* 

&  marico,  licec  non  tcncatur ,  niii  ia_.  •  .  ° 

fubfidium,quandomarituse(limpaceiM  s  y  M  M  A  IL  t  W  Mi 

addotem  filia;con(iicuendi,ergoetiam  '  ' 

poterit,  fimul  cum  marito  accedcre,  feu  Senfus  dtf^Hifitims  expefitus .  i . 

le  obligare  ad  docem  pro  eadem  filia^  MxfomUur  fententia  Bojfsij  docauit  vxorem 

Riitiones  vtriquc  Gommuni  .  Confequcntia  prof  .    mtpoffefeoU^arevelcum  mmt9fVel 

'"<^  batur,  quia,  quoticfcunquc  poteftali»  .    fromaritoprodotepriuigmi.  x. 

rnpoouo  jjmj  ^^^^  ^-^  ipfam  prsftare,noncft  repu-  Difcrimen  ab  eodem  affignatum  ,  eur  fofftt 

■       gnanii^  ,  quin  iiiud  podit  iimul  cimu  auedcre  pro  dote  communitfUd,  &  im 

wata  pnMMCiaunpntifliBWiin  JiOfc  fnMte  friu^ » 

Sdti9» 
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imirfdeit  iiem  Beffins' obie£lo  dediS»aiL    mior  eft,  &ordo  charitatis  exigat }  vt 

fio.  C.  ad  Vclleiao. .  4.  proximioribus  potius,  quam  rcoiotiori-  ^ 

Wimpat^/^9btigmrecimmmn,vHfn    fibua  lut  fubuentio ;  ftatim  rcfpondec  S»tis&eit 
i»^fniMtfrmgjm,%».  mr.  lotf.,  quod,cumillaobligatiofiere^  idemBoC 

& afsufflcrctur  in £auorem ,  &  conteoi- 
Isqyismo  XXf.  Ticalut  ntmct-    platiooeinariti,&rpectaiiiureMtf.«i»i^.  /~ 
dentis  paragraphi  procedehat  dc    ft  tjtta  nudier  C.  ad  Felleian.  obligationes 
obligatione ,  quam  vxor  afsumpiic,  vd    vxoris  cum  marito  prohibcntc  ob  prae^  yeUeiim, 
pro  marito,  ycl  cum  marito  pro  doee    fuiiiptionandolofflBinduftionisper  btir 
j      nlix communis  fibi ,  &  eidem  tnarito .     dttias ,  & minas     afsenrum, intclliga- 
,  «   Modo fupponimus ,  quod  agacur  cic-^     tur  huiufmodi  obiigauo  irrita*  quod 
d'fqu](i-  ^^foji  filiaB  noncommunis  vxori»  &    non  milim  In  obligjitioiubus  dotatit^ 
tionisex-  inarito,  fcd propriacciurdem roariti  ex    nis in&uoremaliarummulicrum, cum 
pollnu .  alio matrimonio,  &  ia  ordine  ad  dotem    non  vigeat illa  praefumptio  indudionis 
eiufdem  accdserit ,  icB  ie  obligaucric    per  nimias  blanditias,  &  minas . 
pro  eodem marito  eadem  vxor,  &  fic  in-       £x  aduerfo  pofle  vxorem  fe  obligare 

Suirimus ,  an  validi ,  &  cum  cffcdu  fc    iimul  cum  marito ,  vel  pro  marito  inu 
bligaueric>  feuacoe6erit .  CAufadocispriuigna:doccntComr^<td /.     •  - 

ioaJiati^dKgtbif  tt^tiu  traS.de  dott-»     Ko.Tawrinum.x^.verfjprimotTetrmsBmr''       '.  , 
«.9.  m.  104.  pluribus  allcgatis  abfolute    bofainLi .part. 4.  mtm.  107.  verf.itmex 

fuftinet,  vxorcm  non  potuifie fe effica-  frtdiffis  f.folnt.  matrimon.,  BMdtu 
^           2     cit^r ,  &  CU1&  efiedu  obligaie  »vei  pco  iieUtisdedotepart.6.fri0U.ix.mmA,»^ 
,c      Ixponi-- patre,velfiniulcumpatreprodoeepri-    pociilimum  ea  racionemoneocur  ,qu«  ■' 

p.       '^'^  nll,^'  »i'g"«»  ^  ratlonem  adducit  non  foLum  amtiiietur  ittd.l.fin.f.adyeUeiattum  ,  & 

^      SoceiuM  fe"*dataro  ia  gcaerali regula contenca  $nl.viikdiMe«ditC.demvx«r,*8.,  vbi 

^      vxorem  ^  f'  *'  ^*"'^*  C'^"^'  l^ieia». ,  conceditur  mulieri  dotem  proniceere.» 

non  pof-  quo^i  fctnina ob  fragilitatcmfexus pro-  pro  cxtranco ccn/etur  pcr  ulcm  pro- 

le  (eoblt-  IiibGatur/e  pro  alioobli^are,  fcd  etiam  miflkioemAcri  donatiomuiierijpro  ^ua 

gare com  oonfiftentem  in  flriftiori  lure ,  quo  per  promltciiar  dotis  fiinore . 
marico,  d\€tzm.auth.fi  quamidierC.eod.tit.,iipct        Dnfcukas  roliimmodo  in  hoc  cft, 

alia  concordiantia  iura  prohibcacur  Ipe-  ouod  ex  loanae  At^eU  Boffi»  tn  rclpon- 

pjocauCi  <=>ii^^  fe  obligarc  pro  marito ,  &,  nfe  fi>Be  ad  inflantiani  cotura  ipfom  ad- 

pHfljpiy  obligaueric,irna  fit ,  &  intelligatur  ip-  duftam  ex  tcxtu  in  t.  fi».  C.  adreileian. 

£a  iurc  obl^cio,  &  hoc  propter  prse-  afferchatur^acmpcj  quodjcumilia  ohli- 

•  fiimprioneffl ,  quod  eadem  vxor  raotc  gatio  aflnmacar w  fiiiioran,&ooaMiii* 

blanditijs,  vel  minis  atra^fla  a  marito  plationc  mariti ,  vidcatur  per  di^kafn.. 

ad  iu  fc  obligandam  pro  eodem .  Ad-  autb.f$  qua  muLter  C.  ad  ytUeian.  irritari . 

3     dncens  deinde  lationenLdiiarimiiifs  ns  Hactamcnmiaimiobftance. 
Difcri-      c.9.Kimi.io8.,cur pofsit acccderc,&       Rcfpondco,  pofTc  vxorcm  reobligare 

men  ,cur        marico  le  obligare  pro  dotc  fiiiae  promarito ,  vci  limul  cum  marito  pro  { 

cedm '^'  cooununis » &  nonpro  dote  priuigme»  dote-prinigmB .  Ica. DD. pro-feeunaa.^  Vxor  po^ 

pi^jjQdi.  afscrit  in  co  ficamefsc  ,  quiavxor  accc-  opinionc  aduerfus  loanaem  ^ngelumu  icit 

taatd.  fi>  dens,fcufcobliganspromaritoincaura  Bofjlum  allcgatt  .  Ratio  ex  fupradidt&  obligus 

lia ,  &  116  docis  oommunis  filiae  videatur  propriu,  pro  eadem  deducicur ;  quia  mulier  po-  jp^ 

P!*  Pfi-  nonalicnumdcbirumcxplcrc.namlicet  tell  in^uorcmaltcrius  pro  dotceiufdc 


ipila  non  ceneatur  dotarc,  nifi  in  fubli-  fcobiijgarc,ergp  nonerit,cur  pro  priui-  ^**^ 
olam  mariti ,  cx  quo  umen  ftunula  gna,(ctiinfauorefflciufdemnequeatin 


quodam  naturali  impellitur  adea,quas  caufa  dotisfc  obligarc;Ncqueobflatea, 

ccdunt  iucoiBffloduffl  eiurdem  filia:,vi-  qua:  ex  aducrroanercbaiuur  ex  djuttbfi 

detur  idpneftare»  fiai  fe  obligare  ad  ^iiamnlier(^.adfiBeiamm ,  quod  fcHket 

dotem  ipnusquadamneccfsiuteimpel-  mtcrdicatur  .huiufmodi  obligatio  eo, 

lencc ,  quod  aon  miitut  ta  obligauonc  quod  fic  £iaa  tn  £auore,  &  conteplatio- 

dsumpta pro marito,  fd fimiucom.^  nemariti ; Noo obftant,inquam^uia^ 

marito  in  dote  priuignz ,  cum  nulla.*  principalit^r,  &  vlcimato  illa  obligatio 

obiigatione ,  nec  naturali  vi  fangutnis»  «editin  iauorem  f>riuign£,  cui  dos  pro-  _ .. 

neeciuili  ad  ipCim  doundam .  iniflaceditsnecnilitas>fi  qua^indcooa-  irf^ 

Quod,fi  cidcm  Bofsio  obijciatur  tcx-  tingit  raarito ,  poteft officere ,  quia  in_,  cjp.Jitcr" 

txt^iul.fin.  (^.adyiUeiatt.,  inquoconce-  a^^iombus  id  ipccialicix  atcendendum  cedjc  in 

dirarmnlicri po&e  &  obilg^  pro  dote  eft ,  quod  principaiitCr  in  eiidem  venic,  fiiiioKm 

altcrius  muUeris ,  adcoquc  hoc  fortiori  ncc  uuor  mariti  potcft  priuigna:  prin-  priaisni^ 

iure  cidem  concedeudum  ei&c  tn  ordine  cipaliMi  bMori  ohcfle,caEteroqui  ipfa  cx 

•AMoMoipriuignac,  qus  ctdc».pnn>  caoiiuiftioae  caa  FacKC  d^ioris  coa- 
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iditionis  conlhtueretur ,  ac  fint  fisBminac  dam  cfTc  aducrfus  O^uium  ?atrem , 

extranex.Dcindecxfupcriusdi^is  vxor  quo  inhabiii  inucnto  ipfa  poflca  tenc^ 

poteft  valide,  &  cumeffeiftufe  proma-  rctur ;  iiccobftarcaffercbat,  quodpro- 

rito ,  &cum  mariio  obligarc  in  caufa..  miirio  ipfius  fucrit  acquc  primo  concep- 

dotiscommunisfilis,vt  prieter  prasallc-  ta  fine  ordinc  fucccfliuo  prioris,  &  po- 

gatosdoccntVutcusdecif.i^o.lib.}.,  Kui-  ftcrioris,quia  ipfcordodclumitur  aiu- 

rmsconf.v^^.mm.^.lih.i.^Baldusconf.ioS.  rc,fccundum  quod  prius  ,  Si  principa- 

num.i .lib.^ yalafcus confuU.  iiy.wrm.i.,  litCrobligaturPatcr,  &c  nonnifipcrpo- 

tr  fcqq.  non  obliance,quod  accedat  pro  fterius ,  &  fubfidiaric  Macer .  Aduerfus 

inarito,&  proeodcm  feobligct,  crgo  ipfam  cxcipicbatOdauius,quia,exquo 

ctiam ,  quantumuis  fc  obligct  pro  nu-  fimul  promifcrunt,fa^i  funt  duocorrci 

rito  in  fauorcm  priuignae ,  crit  valida_>  dcbcndi ,  proutdoc\.nt  Gomex,  ad  l.  jo. 

obligatio ,  cum  principalit^r  ccdat  in.^  Tauri  num.z^.,Tetrms  Barbofa  adl.i.  part. 

fauorcm  ciufdcm  priuignae ;  ncquc  ob-  4JMm. loj.  ff.folHt.matrimon.,  .Augi^irms 

ftat ,  quod  in  ordinc  ad  iiliam  commu-  Barbofa  coUeCi.  ad  autb.fi  qua  mulier  C.  ad 

ncm  vxor  vidcatur  fuum  cxpicrc  dcbi-  ycUeian.,vadc  vtcrquc  tenctur  proviri- 

tum,cumcxnatura)i  quodam  inftin£lu  liporcione.  Hicquasritur proquooam 

Dediici-         compcllatur; non  obftat,inquam,  fic  condudcndum  ? 
curexpa- quia  vxor  ipfa  non  tcnctur  fimplicitcr,      Hic  ance  dccifioncio  vnum  placet 

ric-ite  ac  (ed  dumtaxatinrubfidium  marici ,  qui  aducrtere,  nemp^,  an  illa  dos  in  enun-  NoQnot' 

ceffuspro  cftPatcreiufdem fiiiac, quopotcntcccf-  tiata  quanticacc promilfa ab  vtroque_> 

commu-  facinipfa  vxoreobligacio,  ac  proindc,fi  parcntc  fucrit  congrua  attento  prxcisc 

ni  iUia.   acccflctit,  nulla  nccciOtaic  coinpcllcntc  patrimonio  patris  ,  quaicnus  ctiam ,  fi  [jfuimn, 

acccOinccrcdcndum  cft ,  &  fc  obligalVc  vxor  fimul  non  promifillct,taiisdos  fuif- 

prodebito  mariti ,  quod,  cum  non  pro-  fct  a  folo  Pacrc  conftitucnda , cum cftet 

nibcaturin iure, necprobibcricciifcnda  proportionata  viribus  patrimonii-ciuf- 

ell  obiigatopro  docc  priuignae  non  ob-  dcm,  an  vcroconfideratispraecisefacul' 

ftantc,quod  pro  mantoacccllcrit.  tatibus  Patris  illa  dos  cflct  cxccdens; 

nam  fi  illa  dos  eflet  excedens ,  non  cft 

III.  '  ■  '^— "  jpraefumptio ,  quod  Pater  volucrit  ex 

luo  in  folidum  conftitucre  ,  fcd  vxor^^ 

$.   XXII.  fimul  cum  illopromitccnte  praefumituc 

obligatio  faltem  quoad  exceflum  fc  te- 

An,  fiPater,&  Mater  fimul  promiflc-  ncrc  ex  parte  eiufdcm  vxoris  inlimul 

rint  pro  doce  filix  communis,vtcr-  promittcncis ,  dc  qua  re  alibi  dicctur  . 

quc  obligetur  xque  primo,  Difticuitas  pronunccxaminabiturfup- 

&  infolidura  .  pofito,  quodillados  a  Patrc, &  Matrc 

fimul  promilfa  fucrit  congrua  attcnto 

syMMjlRjyM.  pr^cis^patrimoniopatcrnOfncccxccdat 

vircs  ipfius . 

Caf$utMmfmsratiombusdubitandi.  i.  Rcfpondco,  probabiliuscfle,  vxorem  2 

Si  dosfuerit  coiqru*  habito  rcfpcSn  ad  pa-  cx  illa  promiilionc  docis  pro  filia  com-    Si  doi 

trimonium  Tatris  vxor  non  inteUigitnr  muni  nmul  cum  marito  non  obligari  f^' 

obiigari  principaUtir ,  fed  tantum  accef-  a;que  pnncipalitir,  fed  cancum  accello-  ^*'^^^ 

forii  .  X.  rit;,  ac  proindc,  ncc  pro  virili  poHe  con-  ^^'^"d 

Mater  noncenfetur  concurrere  animo  donan-  ucniri,  nifi  fadU  cxculUonc  mariti  prin-  patrimo' 

di,fedreddcndi  fUiamcautiorem  .  5.  tipaiis  dcbicoris  in  ea  caufa.  Rolandus  k  niumPa" 

Soluitur  in^antia  deduQa  ex  1.  vnica  %.  ac-  ydUe  conf.64.  uu.6. ,  Ofafcusdccif^.  tiu.y.,  tris,  pto- 

ceditC.dc  rci  vxor.  aft.  4.  Surdus  de  aitmcnt.tit.  6,  q.  1 7.  nu.  14.,  cr  btbilius 

fcqq.,  Tafchaiis  dc  vtr.patria  potefi.pvt.x. 

IsqyreiTio  XXII.  Dumagerctur  c.6.nH.}i.,BaldusHoueUusdcdotepart.6. 

de  nuptijs  Calidoniae  comraunis  priuil.i.adfin.,loxnnes.AHgelus Bofjiustraii.  f.ip»Utet, 

filia:  O^auij ,  &  Scmproniae  coniugum  Jre/offc.p.n.i  10.  Ratioexeodeducitur,  fcd  tnn- 

cumTheodorico,  vtcrquc  parcns  fimul  quia  obligationcs  fcmper  lunt  intclli- tiim  ac- 

dfdcm  CalidoniK ,  &  Tiicodorico  pro-  gcndae  fccundum  difpofitioncm  iuris ,  ceforie 

miferunt  dotcm  in  quantiutc  bis  miilc  cui  contrahcntcs  praiiumuntur  fc  con-  •'"^ 

aurcorum  .  Vrgcntcdic  folutioniseiuf-  formarc,  vbialiud  noncxprimitur,fed  ^*""* 

Cafus  cil  ^gj^  jqjIj  ^  ^  agentc  Thcodorico  ad  pcr  fupcrius  allcgata  ,  &c  probata  pcr 

tionibus  confccutioncm  ipfius  aduerfus  vtrum-  prius,6£principalitcr  tcnctur  Patcr  ad 

dubitidi .       paraitem  contcndcbat  Sempronia  filias  dotandas,  ergo  in  obligationibus, 

mater,  fc  nonobligari,  nifi  acccfforic,&  quas  fimul  alIurauntPater,fi£  Matcr  dc 

(ubfidiacic ,  adcoque  a^ioncm  dirigca-  doun^i  Mabus  communibus,  pra:fu- 
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mendum  cft  ftcr  prius ,  &  principalitcr 


Kationes  p^^^^  obligari,&iXNiiiifiaceefl6niMa- 
^fffnnn       i  Ncquc  dicas ,  quod  cx  eo ,  quod 
*  exprdsi  vxor  cuin  aiarico  fimul  proni- 
fentf  ndeaniradquidaaaius  ic  obli- 
gafle  ,  quam  importetiurisdifporitio, 
pNcr  quam  non  obligatur,  niftpcrpofte* 
rius ;  hoc  autem  maius  i»  alio  non  po- 
tcftconfirterc,  nifi  in  eojquodsqu^pri- 
mo  cum  liio  obiigcturi  Contra  enim.. 
iinpugnaberisy  ^ia  itlud  maius ,  ad 
.     guod  obligatur  vxorin  illa  promififionc 
ft^Ta  ™arito,in  co  conftftit,  quod 


5.  XXIII. 

An,  n  vzor  principalitir  in  promtffione 
docis ,  &  exprefse  fe  obligaueric  cum 
maritOjteneatur  rolummod6es 
paraphcrnalibus  folucre ,  aA 
etiamcx  dotalibus . 

s  yM  M  a  s,  IV 


opEK^fiu.  incclligttur non  folailiftofali^  Aibfi-    FaOm  bt/kit  teminis 


3 

Matcr 
hon  prx- 
fiimicur 


diari^,quia  ad  hoc  iam  intelligiturobli- 
gataex  di/bofitione  iuris ,  fed  etiam  in 
co,  quodobligeturacceflbri^  pro  mari- 
to,  pro  quo  conftituitur  quodamado  fi- 
deiulfor^  prout  prazter  praecitatos  DD. 
in  reTponuonc  fcnciunc  Crauettacottf.jj. 
miA.,&feqq.fS»nliiscoHf.%po.  ntm. 
f^iUns  aide€i/.^0i0i  zop.  H.6.,Unsomiis 
Fabcrlib.^.Cod.tit.6.  defin.  7.,  &  8. 

Vlcerius  ez  eo  cuiocitur  re^nfio , 
q  u  i  j,q  uando  fimul  cum  Pacreconcurric 
matcrad  promitccndamdotcm  fili(,non 


Tenetnr  exparapffemalihHs ,  fi  extant .  x. 
Si  non extant  ,  fententia  negaasbona  dotalit 

venire  in  obligasione .  }. 
Sententia  affirmaMt  exfmw  tmfirit  fm' 

dtmentis ,  4. 
yiuenHtsdm  vxm,fMUMUuwmfU^ 
fieHexemkmeimdtte.  5. 


DTsoyrsmo  XXIILSttppono  in  prae- 
fcnti ,  quod  non  iitiipliciobr  vsor 


I 

cum maritopromirericdocemfilijBOOni-  caJusini^ 
nuni  iuxca  cerminospraBCcdcntis  para-  fms  cer- 
graphi  ,  fcd  promilseric  i^rincipaUt^r  miiiti. 
cum  exprellione  ,  quod  intenderii 

«quc  primo  cum  marito  obligarc-j 


2 

Tenetw 

leriia- 
iibus ,  fi , 


prxiumuur  mater  concurrcre  animo 
  donandi,  fcd  ad taatloreiit  reddendara 

concur-  filiam^&gcncram prodoteC/<»/.im/.i//f . 

rere  .ini-  Cdedotii  promif.^BaldustffiteUus  de  dote  Pro  niinc  etiam  fuppono  ,  quod  cx  vi 
'"-di*'f  d  P'^'^  **  /^""^  ^  "«.«J.jAlhwjWw conf.y-yz.  huius  promilfionb nOn obligccur  in fo- 
adott^^o  ""'^'  ^^'^'  T jlaciusinrub.de    lidum)  fcd  pro  viriU  porcionc  tantum  , 

rera  red-  donat.intervir.f&vxQr.  §.66.  n.  ix.,Gra-  Quibus  fuppofitis  fequitur  ,  ouod  pco 
dcndam  ti»»ti  difcept.for.c.j6^.nM.ji.,Si  <\\iifk  ftta  vtrili  pofit  vxor  principaulbr  OOa- 
iiliam,&  gcrcns  ncgotiura  eiufdcm  Patiis,  crgo  ucniri,&  tunc  quxntur,  an  pro  fua_» 
Seoerum.  ipfa  principaiib^  uou  obiigacur  >        porcionc  tcncatur  cx  parapheroaUbus 

Fater,  ciiiiu  IpTa  tn  illapromifliOM  no-  durotaiat latBfiioefe ,  ao  ver6  ettani  ei 

gocium  bcnc  gcffit ,  &  nc ,    ipfa  vxor    dotalibus  . 

«oouenca  obli^arecur  ad  folucnduniu  Ccrcum  eft ,  quod  ccncacur  ex  para- 
]mMiiiirunivdintoto,velinjparce,adio-   phernalibus ,  fi  exunc,ii]ipromtflioni 

nc  negotiofumgeftorumpofsctrolutum    pro  fiia  virili  fatisfoccrc  pracifis  bonis 
ab  codem  Paire  prittcipali  debitore  rc-    dotalibus,  quia  booa  priuikgiata  & 
pctere ;  Nequclnhoc  poieft  habeie  Jo-   aliundiobligata  non  debent  vcnlre  in_. 
4      cum  cextus  in  l.  vnica  §.  accedit  C.  derei    obligatione  vbicunque  cxtent  bona  li-  ^ ^fif  ~ 
Sohiittir  yxor.oQ.f  vbi  dccernitur,  quod docem    bcra,  quia iila dcbcnt feruan  prooucri- 
dcduaa^  promiteen^&oUlgansfeadillamdaa-    bus,  proquibus,  &  in  ordine  adquae 
er  /  vni-  ^'^™  >  '•""^       tcucatur  illam  darc  cx    fucrunttradita.  Suppofito  ir^itur.quod 
ca  S.  ac-  ^lio  capite ,  prccfumacur  habuilsc  ani-    no  exccnc  in  vxore  ooiuparaphcrualia« 
ff«^C.tfr  mumdonandf;Nott,inqvtfai4M>ieftha-   necaiialiberatdiSculcaseft^an  vcnian» 
W»  Vfer,  bcre  locum ,  quia  calis  tcxtus  procgdit,    in  obligationc  pro  tali  promifllone^ 
^       quando  Fater ,  qui  cx  ofticio  pacenu}    boiia  docalia,  adcouc  in  iliis  fieri  pofsic 
Vtenetardocare^noneftpotensaddoMm  cseeuciof 

confcrendS,  quia  tunc  alius  promictcns       Negant  abfolute  Ptf/acww  R«&^«f  1«.« 
prcerumiturpromicccrcanimodonandt»   ndtjedonat.  inter  vir. , &>vxor.nm.j., 
non  repecendi,aoB  auteroquando  piter   9eexAi$im  mUer.fiUih.e.i  i  .n^j.t^e- 
eft  diucs  ,  &  potcft  commodc  dotare,    cularor  tit.  de  empt.  ,  &  vendit.  f.  tcrtii  fj^^^^ 
quia  cuiK  prsfumtcur  ncgociun» i{|fius   Uco  im,ii.  Iplbr um prscipuum funda-  bmuis  t 
gerere  ,9e  pnniumrtlUiioftiiiptr  iiNt  ineacuiii  hoc  cft, quia  bona  douiia  non  veniic^ 
r^elOMii  ;    •••  <•'  '  polTunt  etiam  de  confcnfu  vxoris  alic-  in  obli- 

nart ,  nili  in  cafibus  a  iurepermifsis  pcr  gation* 
'  .    ••  ta»aiminl.vniu§.&cimlex  C.de  rei^^mi 

.  •  •^,       .,  «'.T.  .  fH«r^.,^aiusauccmdocajidiiiltasnoa 
*  ■  Qg5  nume- 


SinonJ^ 
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oameratur  incer  cafus  a  iure  permiflbs    folummodu  tc  obligauerit  in  parapber- 


fdnt.  matrim. 

Affirmant  vcro  Bddus  in  1. 1 .  fjf.foUtt, 
nutrim,  9U,%. ,  Vetrus  Barbofa  ad  d.l»  X. 
part./^.  m.  1 09,  f.folut.  matrim. ,  Gomex. 


tnr. 


nalibus ,  fi  qux  poftca  habucrit  >  vel 
contigerit  haberc,vcl  poft  fuum  obtfaui 
ia  bonis  docalibus,  non  antca  . 
-  Tcrcio»  quia  caufa  proprixdottsin.. 
ordincad  fc  cft  maximcpriuilcgiataad 
cffe^um ,  neilla  difperdatur  in  publi- 
Gum  pnnudiGiiim ,  &  ipfius  dccrimenr 
tum  ,  proptcr  quod  iura  conllituunt 
fundum  duulcm  inaiicnabilcm,  niQin 


4 

^r^^  ^'}0.  Tawrm.  xj.j^  a  quibus  non  videtur 
■"""""^  dlHemipe  JMMTf  U^lMi  Boff\Ui  troB.  ie 
dote  c.p.  »M,  1 1 4.  licet  cxprcfsc  non  fc  dc- 
clarct .  Racio  pro  hac  opinione  ca  eft, 

quia,  n  quae  ratio  euincerec ,  quod  noa    cafibus  a  iure  permifsis ,  ergo eciam  etit 
pollcc  fieri  executio  inillis  bonis  dotali-    inalienabilisinordincaddoccm  profilia 
busratione  promiifioiiisfa^ab  vxorc,    confticuendam  ;  Neque  dicas  ,  quod 
eapotilfimum  eflet,  quiaper  huiufiMdi   etiam  caula  filiae  dotands  fik  maiini 
fundau  executionc conftatc  matrimonio  praciu-    priuilegiataicontra enim  impugnabcris, 
inena_»  dicium  iaferrctur  marito,  qui  uucrimu»    quia,quatumuis  iic  calis>fcu  eflcc  talis^ 
fiocadl.  fufiinere  oogeretttr  oneta  matriiiioiitj»   tonfUtueretiir,  noii  eft  aiaen  ulis  iiu 
nullumque  pro  iUisemolumentumcon- 


ordine  ad  aliam  dotem  aequi  priuile- 
giatam  pcr  ca«  quae  notac  Comex,  in  d.  l. 
50.  Tawi  m.x^ .  arg.eorum,  quae  habcn- 
tur  inl.fin.  ff.  ex  quibus  caufis  maioret^  & 
inl.  affiduis  C.  quifot.  in  fign.  ln^. 


f.  xsnr. 

An  vxor^uf  fqu^  principalitir  fe  oUir 
^itic  Cttoi  iBsinto  pro  doce  filiae 
communis.intelligatur  fe  obli- 
gaise  in  folidum  cumeodema 
tviiili. 


SVMMUtiiyH: 


fequereturi  Scd  hasc  ratio  non  videtur 

emcax  ad  eximenda  huiu(modi  boiUL« 

doulia  ab  cxccutione,  fiquidcm  in  pri- 

mis,  fi  maritus  in  lUa  cxccutionc  patcrc- 

tnr  incommodum  in  fuftinddis  illis  ooe* 

ribus  finc  dote,6t  fru£libusciufdcm,re- 

ieuaretur  malia,dumeximcrecurex  fuo 

abaoere  pro  illa  parte,  quac  percinec  ad 

vxorcm,confcrcndi  filii  doccm  ,  &  fic 

licrcc  acqua  cQmpcnlatio  .  Dcind^  noa 

eft  confiderandum  pr;iudicium,vbi  illa 

bona  dotalia  de  ipfius  coatenfu  fucrunc 

cxpofica  cxec^uoai . 
f^xta-    '^oruor  raxie  aduerfut  liaae  affirnoa- 
mennun  tiuamtcncenciam  videcurineo  confifte- 
.idiierfus  re ,  qupd  ipfa  vxor  fubiacerec  pcriculo 
hanc  fen-  rcmancndi  inpuptam,  fi  macrimonium 

tenciam^  iUuddillolucrcturob raorcemmarici,&    Qu^ttifenfuselucidatur .  i. 

J"™*""  indoutam ,  cj  uod  vidccur  e/Te  concra..  efi  idcm  obligare fe  principalitirf  &  in 

publicam  vtiliuccm  per  ea ,  quae  fupe-       {olidum,  &  tjuomodo .  %. 

rilisdiximus .  Quid  iam  concludcndiu^    Rationes fuadentes  vxorem in  iH 
Hefpofidco,  probabilius elfe faltan-.  neobligariinfoUdum. 

viuente  eadem  vxore  promictence ,  &    Obligatiertmuiimprovirili,  4. 
•    5      principaliicr  fcobligancenonpofsefieri    S^uamuis  vterque  obligetur  tantum  princi- 
Viuente  cxccutioncm  in  bonis  docalibus  .  Ica 
«adcm^_  prxter  DD.prxcicacos  Gama  decif.  ^66. 

fi^  ""'^ •  ^''^  co  deducitur  primo,quia 
^*^^!!^  hoc  videcur  expreOr^  col%i  ex d.  l. vnica 
tioinbol  f-& cMw(e«C.4fem'inr«r.4i0.,  vbiadi- 
nis  dou-  micurqufcunquepotcftas  maritoetiam 
UInii.     aecdfenfu  vxorualienandifundumdo- 

Ukm  adiefta  racioae,itr  fragilitate  na- 

tursfu*  in  repentinam  deducatwr  inopiamt 

ergo  faltcm  viuente  eadcm  vxore  noa.« 
Mbn  cft  poceric  ex  vi  illiuspromifsionis Cadlae ab    lic^r  obligauit .  Vrgence  die  (olutionis 
prxfom-  vxoce  fieri  cxecutio  in  eius  boais  dpta-:    ciufilem  docis  ,cum  maricus  filiae  ,  pro 
peio,      libus .  . 

quod  Socundo,quiaaonellprffumendum, 
1"   quod  vxor  in  illa  obligatiooe  aflumpta, 
livrijs  vo-  volucricfibiprasiudiciu  inferrein  rebnt 
lucrit  fibi  "ccefsarijs,  quxque  iura  cidem  maximi 

fncittdi.  refcruant  in  ordine  ad  publicu  bonuai|«  tauit  concra  vxorem  promittencc  omif' 
<ifi iaftr-:  ae  (Mncatiirtnnupu ,&indat«tareBiaT  fi>  ooniu^e ,  cumquc  illa  exdperet  ft> 
"  cenftiidttaicftfyodf  v4  jKiaoUigari*iufipii>vacili»&concro- 


palitir  pro  virili ,  videtur  tamen  vnus 
pro  altero  obligari  etimit  mtfinrii  fr$ 
partc  alterius .  y. 
TrobMius  vmu  fro  aUonon  obUgatnr  u- 

DIsqyisiTio  XXIV.  luxta  ccrminos 
PT^^^^^P^ngPP**'  vxor^u^ 

primo  cum  raarito  promiut  docem  pro 
filia  communi,  fcquc  cumillo principa-  ^ 


 —   —  f   -      -  w  ^  

qua  illa  dos  inceru  ,  &  decerminata^ 

2uantiucefuerac  promifsa,praefumeret 
bicompccere  indefereacir  aaiooeou 
contra  vcrumque  parcntem  pro  eoa 
dote  promifea  eandcm  adioncm  intcn- 
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oerfiauiiuditiocxcitata  quaefituinfuit;,  limul  tcncatur  foluerc^  fed  quateoas 

aneidein  maritoex  vi  iliius  pnMnifsionii  poAt  nariatt,  velvxor  dotata  agcMad 

fcompctcrct  aftio  in  folidum  aducrfus  iotum,vcIcontra  vnura  ,  vel  contra  al- 

'*  ,   vcrumque  promitteatcm  j  an  vcr6  fo-  tcrum,  iu  camea  vtvnointcgr^iolucn- 

'■■  <tuiiiaiodonN>virili .  ttt  non  leaeatiir  aherfiiinereddemiiMt' 

Confundunt  aliqui aif^ioncm , &  rcf-  rito  vcl  filiac dotatac/ed  illc, quitotali- 

peftittc  obiigationcm  priacipalem  cum  terj&iat^r6roiuit>poflitagereaduer> 
-  iftioae ,  &  oUtgatione  in  rotldanL*'»       corretua  debendi,  vt  cottfirqttatttr  ' 

2      adcout,  qui  obligitur principalitir io-  portioncmprovirili,quamproipfofol-  ".  " 

J^°"4!r  'c*^'^^^"'"  obligari  in  folidum ;  fcd  im-  uit«ergOjfi  nonaddita  fuerit  illa  di^o» 

/lo      oKrito,quia  aftio,&  obligatio prindpa-  <»/i)/«iMW,teiientiir  afierere ,  qnocf  «ob  „ 

prinap.i-  ^'^'  indiferen<;  cft,  vel  vt  coniugatur cum  confiituantur  duo  rei  debendi  pro  toto, 

iis,&<£li  a^oaCi&obi^atioacprototO)4uodeft  fedtaatumprovirilifuaportioncJlatio  S^g^^' 

«do  ia  <obligariiafbltduinytralcama«oiie»&  ex  eodeduci  potcft  primo,  quia  k^q^OQIt 

nUdllffl.  obligationcpropartc  tantum,  quodcft  rit^r obligatio  intcrpiurcs  correqsfo'^ 

obligaripro  virili ;  &  a^tioy  fcu  obiiga-  non  in  ioiidum,rcd  pro  viriii  parteppp 

tbdicitar  pnocipalbf  non  qiiiaooncfa-*  romiturper  texram  mi,reos  i  i.f.^^irimii 

diftinguatur a  partiali,  fcd  quiacdntra-  tabulisf.de  duobus  reis ,  vbi  fic  legitur; 

diitinguitur  ab  acceHioria,  viidc  duplcx  Cm»  tabklis  ejkt  comprehettjim  UUan ,  <3r 

aftio ,  feu  obligatio  par tialis  poteft  cfliB  Wim  eentwm  mareos  flipidatos  «e^ne  Metf- 

principali-^jnon  tamcnia  folidumrerpc-  tim,  \t.i-vt duorci flipuhndi  cffmtjviriiem 

Au  vcriuiqucobiigati.Cum  igicurobli-  partem  fn^iUi  fiipuiaiidi  videbmur .  £#2 

gatio  principalis  iodiferens  iit,vtoi>*  tmr»h em» tu emmmiimewbMm' :  Tet « 

niungatur  vcl  cum  cotali ,  vel  cum  par-  aurcos  fpopondimns.  Ego ^ttonirus,.Achil' 

ciali )  6c  ia  caiu>  dc  quo  bic  loquimury  Uus ,  <tr  CorncUus  ,  dinidiin partesviriles 

non  iniKMiefiaie ,  an  ad  COtaleni  ra  in  fiil^  dixi ,  qw*  non  fuerat  odieBum  fmgulos  i*j 

lidum,an  vcr6adpartialcmtantum,fcu  fotidum  /■o(ipoHJ.'/«' ;  hocquc  idcra  doccC 

■  pro  virili  rcfi:racur ,  nobis  ia  prsfcati  Rota Romatn  tn  vm  Homaua  pecudufmd.  ' 

■  ;>  '  cxhibct  occalioncm  iaqtucendi ,  an  de  Smai  i^yi,.coram  Tenia.  Secundo ,  quia 

touli  vei  de  parciali  caatum  fit  intdli-  vtnotat  clofa  in  d.  l.  reos  S.eiim  tahuiis  in 

'  ^nda  .  verbo  adic£lMn  hodic  per  OMtb.de  diu^HS 

Vidcturex  vnapartealldtadam,dc-  rcis  rcguiritur,  vt  cxprcfs^adiid»wc 

bere  inteiiigi  dc  obiigatione  totali ,  &  fingulosin  foUdum  fpondidiffe^wcvmnon  * 

3      in  foiidum  i  cum  cnim  Faccr  cx  gcacrc  in  lolidura,  i\  lint  Ibiuendo,  fed  inpar-  * 

fiio»  ficcx  ofiicio  patcrno  tencaturad  tcsconucniuntur.  Tcrtid,  quiainobli 


ipbligui  integramdotcmpcrfeioiiuiiconftituen-    gationibus  fcmpcr  prxfumcndum  e(!  > 
iniolidu,  dani  iliix  non  vidccur  pcr  illam  fimul-    quod  contrahcnt:  .  intcndcrmt  minus 
quxn.im  ^^ocam  proraiflioncmMatris eximi,ncc    (egrauare,  mfi  alitcr  exprcfscconftct, 
in  partc  ab  obli£acione»quie  iili ineitcx    eigo, vbi aoncoailc(,aa  pro toto, an  pco 

^^^^'  eodcm  paterno  officio  >  (ed  fi>laininodo  |iarte  tantum  finguli  fe  obli^ucnat> 
in  fauorcm  dout<e  acccderc  nouam ,  &  prsfumcndum  e(l,quod  feohl^uoiiit 
principakmobiigacioaemrdjpeduMa-  tantum  pco  partc .  .* 
cris  «cquc  primo  promittaitBcnm  Pa-       Nequedicas^uod,quamutseaiqu«  ' 

trc^ficquc  multipiicari  a^ftioncs,  &  obli-  hic  dicuntur  incoiitirraationcm  rcfpon.- 

gacioncs  rcccnu  primsua  qualicace^  fionis ,  vcca  iiat  c«^ulariccr  loqucndo^ 

obiigationis paterns « qux  erat  nxaltty  fiiUant tamen  in  cattfa  dotis ,  in  qua  ob 

&  infolidum.  Hi»  tamcn  minilfe  ob-  fpccialcm  fauorem  ciufdem  in  dubijs 

'  ^       liantibus .  ^  ^  latior  intcrprcuiio ,  &  tauorabiiior  cil 

-     '       Kefpondeo  probabtHiueffeyKifatreai  facicndapcrfupraailegauiurai  fauo-< 

in  illa  iimuluuea  promillionc  cum  Pa-  rabiiius  autemcil  cidem  doti,6i  raulict  ^'^tw 

trc  pro  dotc  aiix  nuiia  iiSa.  exprdfio-  ri  doutf,  quod  vtcrquc  principalit^r  ci^  n5  eft 

4     ncyanprotoco^anpropartetantum^noa  promitteDBObligeniriaiblidUf  acobU-  £iciead« 

|>rotnbi.  obiigari,  nifi  pro  virili.non  autcra in fo-  gcturuntum  pro  viriliportione ;  Coai  lahor  e»-' 

li^  obti-  lidiua.  iufeuciccvidctur  TetriuBarbofit  tra  eaim  impucaaberu^qniajquamuii  pboKM»  , 

«««rein  oiLt  .ptft^jam.  105.  ffoiMe.matrimaii.,  ia  fauorem  dotis  &uorabilior>  6t lador  vbi  resoft 

••H^^.Tro  ^^ifiinus  Barbofa  coUeti.  ad  aucb.ft^  iaterpreutio  ficicnda  fit  vbioaique  ia  ^'^"l^ 

*     iBM^rr  CM  f^Oeian.  dmn aiicrunt«quod*  dubio  vedjaaur «  boc  tamcn  OOn  JuUxt  *^'^« 

fi  obligatioui  vtritUquc  parenoseoofur-  locum,  vbi  osffac  qtuecunquc  ambigni^ 

gpnci  exillafimuiunea  pixMniiiionc  ad-  tas,&  ratio  dubitandi  j  cum  igitunura 

dacur  didtio  ii^^StMnm  culhcuautur  am-  fiatuant,  quod  ooa  intdligatur  obiigar 

bodoocet;ddKadi«.^vcerqueoblige-  doiafoiidumiiuer  piuracorreoi»  nifi 

«rpcoiocox  M^tiaieBiw  vifcqtUL*  cqptcft^fucdtaftura,  noadtJ<w»jmi 
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Uciori  iaccrpreucioni « .  quam fibi accoUuit  vzor»  aoa 

Ad  tlludjquodexaduerfeioratioiie  fonethvcfoliiere. 
fht  -niiit ^^'^''^^' ■^*^'^''^^'^^^'^'  ^''^^'idum  cfl ,       Ilis  t.uncn  minim^  obftantibusfcntio 

^cer  ce-  qu<><l)qu^uiui$  cx  gencrc  lw>,    e&  q(-  Ttruoquc  pro  fua  umum  vtnli  pci^Hci- 

nerccur         pacerno  Pater }  vbi  poiei»  fuerit>  palitir  obligari ,  nec  vmim  proiUnro 

cx  oiHcio  tcncatur  ad  intcgram  dotL-m  cniirtituc-  acccdcrc  tanquam  fidciufsorcm  pro^"*  „ 

<lot.krc    dam  iiiit^nuiia  umca  lic  rcpugaaacia«  fioaione  alccrius .  Kacio  ca  co  dcduci-  ^ 

integrc    quo  ouBus  cz  libera  voluniate  inork  jhtn^iavterquefoltntttfimplicicb  pro- j^^r,^ 

limplicitcr  coafcnticntis  [-oMi  iHa  obli-  luifir ,  &  fc  obligauit  ad  fuara  virilcm  ccflbii^  , 

Maf ^'h-  ^"^"^  diutdi  ittccr  tpiam ,  6c  maricum,  poruuiicm, &  dciila  fidciuflionc  m  or- 

bcic       4uieftpacerfiHacdound«jiicutienim  dineadportionemalceriusnihilcxprcr- 

ccdcrt:     potcit  e.xtrancui  pro  patrc  allutncre_j  sc  adtumcn,nccquis  poteftobligari  in- 

DCQ  vuTili.  obiigauoaem  docandi  cius  tiliam ,  lu  uicu«  iiae  propriae  volunucis  a&u  ,  & 

'  JlPflvtdetureflerepugnantia,quominus  coofenru;  neccrfaftanc ,  quaeexadu«m 

Vjuaripilus,  qux  cllctiam  matcr  ciuf-  diccbantur,  nam  cx  diucrforaodopro- 

dem  tilias  poUic  allumcrc  onus  Pairis  mitccndiconrurgicdiucrlaobligatiq^fic 

propartedotiseiurdemfiIis,icquc  pro  quando  vxor  cum  marito  fimplicttr 

illa  principaliicr  cum  i;!a  obiigare_j  ,  promittlt  finc  cxprcllionc  obligatioiil 

adcGMque  pro  iua  parce  iilamab  obltga-  s^uc  prmcipalis ,  illa  promii&o  deblt 

lione  eximcre .  aliquem  effc^m  praeHare»  (eu  aliqtiid 

Hicontur  racio  dubiMndi,  an  inhoc  npcrari.nc  lupcrHui  dicatutadicfta  ,  6c 

^     cafu ,  quo  dixnuus,  quod  mantus ,  fic  pr^ltac ,  quod  vzor  ie  obligaucrit 

.  vxorprjiicipalitir ,  &a:qucprimo  pro-  accefloric  ,  quando  verik  feobli^auit 

wr<r  ti-  '^'^'^^■'^^'^^  doccm  pro  co.uinuni  liiia  i-.on  squ6  principalit^r  cum  marito ,  /am», 

nim  obli-  mcciligantur  obhgan  m  lulidum ,  fcd  pra:(lac  C-tlis  promiiUo  iuuincftc^um» 

g itur      tancum  pro  virili  portione ,  incelligan-  qnod  ipfani  oDligccpro  virili,  vndenoii 

principn-  tur  lamcn  fakcin  ita  obligan  ,  vt  wiui  cit ,  cu"  fiac  iprsyj  cxprcrsoconfcnru  aliS 

litcr  pio        viia  parte  ,  icu  pco  iua  vin  i  conili-  obligationcm  ipfi  adijcumus ,  ncm^>e^  Ratjom 

viriii  vt-  lujtur  priacipalis  debicor,  &  pro  vlrili  lidetuiUonis  pro altera parte;  Ncc iiero  V^L^ 

n^"quad  J^ltcriushdciuilor  proipib ,  &  vicc  vcrfa  obilat,  quodaddcbaturex  partcmariti,  ^^jf 

vnils  pco  conliituacur  dcbitor  pro  lua  quod rcinccc,cuincxo(f)CiopatcrnoobU>  SOQBBK 

altero     panetflc  pra  viriUalcerius  fideiufsor  ?  geturinrolidumprotoudottjnonin* 

obligccur     Exijs,  qua: in  prxcedcntibusdocui-  tcIUgacur  cx  co  ,  quod  pro  partc  illius 

•ccciionc  mus,quod  icUicct «  quando  maricusj  &  pnncipaliccr  acccdac  vxor,eximi  inordi- 

pra  parce  vxor  iiiDpliciter  proroiferuntdotem  pro  ne  ad  lUam partem  ab  vxore  pramilsaai 

Mteruts  •  iji,^  iiiiccxprciiiunc,quod  vtcrquccquc  ah  nbiig.iiioiic  iaitcm  acccflbria  ;  Noo 

primoj6cprinctpaIita'obiigarciur>)n-  obliac,  mquam>  quiacx  quoiadaeft 

telligaturfolumraodo  vxor  obiigariac-  obligatio  ex  parcc  vcriu  quc  pro  virili 

ceil  jfic  quuv'.iniGd  j  iidciuI?ciKlo  pro  tautum  ,  &  ilia  oblig.itio  lunpjicitcr  ac-  ; 

roarico,  vc  cciam  uoccnc  n-iidus  l^uciius  ccputa  a  niia ,  6c  marico  ciuldcm pro* 

ieiotepgrt.6.friiidcg.^.  ti^n.tStirdHsde  miirarijs ,  iamonusmaritiquoadillam 

■     f;t.i<.  <M7.       1 4., O"  15.  cum  portioncui ao  vxorcailuinpcam  cransfu- 

alijs  iupra  aiicgacis >  vidccur  dcduccn-  iuiu  cit  liiupiicucr  in  candcm  vxorciHt 

dum,  quod  euamiii  hachypothefi ,  in  <S:  quodamodo  in  ipfam  &fta  nouacio> 

qua  vccrque  folum  obligacur  pro  virili  qux  cx  gcacrc  fuo  coUit  quaracunquc 

portione>  obiigccur  ctum  vtcrquc  pro  obiigationc.u  cx  parcenouanus.Verum 

alcerius  portionc ,  vt  fideiufsor ;  ex  eo  tamcnefl ,  qu  d  ,  fi  vxor  ommnofieret 

ctciiim,  quo^lar.uinplcrint  principalcm  irapoccni  .ul  :olucndam  virilcra  portio*  '^jV 

obitgacionanquoad  partcm,non  vidcn-  ncin,ad  quainprincipaliccrreobiigauit,  !^t^ 

tureximiabobli^tionc^quxconfurgic  polfet  filia  faltem  dilToittio tali  macri-  '^^am 

ez  promillioiic  limplici;  ncquc  cx  co,  muaioagcre  aducrlus  pacrcm  ad  intc-  viriten» 

tttiod  vxorin  orditieadparccmaisump»  grandamdoccmcongruamjnon  quacc-  Pater  te- 

fcritobligationcmflri^rem,nempej»  nus  illc  intelligitur  fideiuffor  pro  por- neretur 

■  •  -    •     principalcm ,  ccnfcnda  crt ,  quoti  fc  rc-  tioiv^j  Macrc  viucntcpromil]a,fcdqua- 

xraxericabobiigationcjquaiuconcraxif-  tcnusad  ipium  Ipc^atcxoii^ciopaccrao 

ftxperfimplicem  (pODiQoan»  firobur  congruamdotearwtteonftituereea^ 

principalis  obligatKMlisnon  adiecirsct.  ratio.ic,qua,fidosabcodemPatrcfuc- 

Acccdic  cx  ^rcc  autritt»  quod  ipfc  c«  ric  inccgre  6iije«oafticuu  »  &  conitan- 

oiieiD  paceradoMigaietnr  mfolidum  te  matriiBOiifofiifii  inopinaco  vd  idu 

pro  cota  docc ,  fi  vxor  non  fc  obligafscc  coto ,  vcl  in  partc  pcricrir ,  tencretur  cx 

>rincipaiiicr  cum  tplb  ,  crgo  faltcm  ac-  fuperius  di^s  ^dcra  Patcr  vd  ui  toco  , 

'  "  raMpiN  vbdtfum  pco  wip^Mne  dotexp  ilUm  «ieperdicaH 
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inftauiare  ia  .jOrdiae  ad  vlteriores  nvazddimr. 'Hgmtfi/pwuaaeavobm^ 
•apcias.  •    mtalkimth  iiheniiMemfiumoBeniitp 

mee^^tnmt  vel  eam  fuis  promi(fiomlm$^]^ 
!■  ■■■■II  — — i— —   fgti4*ure ,  vt oHd ab  initio fpottti  feri^ 

twm,  Mt  fapmkitgtieuem  deieBem  cfft 
|,   Z  XV»  hoc  ab  iniiitis  pofieacompleatur  omni  autho- 

ritate  nlieiani  Senatus  Confklti  tn  bac  cau-  < 

An»  fi<bnnDcaiieatiir«<|iioclfieiniiia  fa  ceffante ^  \h'i,cumoh  CpcciAlcptixiSi»» 

non  poiHt  Ce obljf^are^nec bona  fua  giurn  docis  feccrnatur promtflio,&obli- 

iiaeceru»  rolcmaiuubus>Por--  «cio  de  eadem  a  caeceris  promiinoni- 

Stfio^  doce  alcerins  n  has,  &ob]igatioililnn,  adeouc  quoad 

Qb^Blie  iUisiiao  eandem  nonpolllc  opponicxccptio  Vel* 

Kniac»*  leiaot»  ica  euam(eceriu  cenfcada  fic« 

adeoaccideninon  poffic  oppoui  excep- 

S  FM  MUKi  rMi  tio  ftacuci . 

Uis  umea  non  obftamibus  docenCy 

4ei^  ifiu^Heiiis  expoftttu .  i.  quod  eitance  fiatato  prohibente  fienu-  ) 

Uationes  fuadentcs ,  quod  etiam  non  feruatis  nas  promitcerc,  fcu  feobligarc  fine  ccr-  R.nfiones 

foiemiutatiims£latKtififfitfeMzare.x,  cisfolemnicacibus»  eifikmnoarcruatis  fu.-idctes 

tl^itiemtfmdniteieiUpmemmm^nutis  non  fubfiftat ,  neceft^m  forttri  pofitc  ^&j^ 

ftatuti  folemnitatibus  non  tenere .  5.  promifsio,  feuobligatioeciam  incaufa.* 

Totmt  mdier  vdide  fe  obligare  fro  dote  dotis  C^^paaHtmiStMit.  Medidam  3x8.  {grnnit.i- 

dteriia  nem finmtis ftatmi  fdrmiteti^  an.pS.,  &  99. ,  lUenedibudepn^Mmpt. Ub. 

i^lU  .  4.  ^.prsfumpt.6.  rii.  if?.,  Contrus  conf.  z8l.  m  c.iufi 

Soimmt»  ratiomt  Offoptm .  J.  mi.%'j. Hb.l.,  Hieronymiu Gabrtel cottf. xo.  docunon 

fertatiimtib.i.iKaMdnjpsdejim^igiiteAl.tMluM 

*Tsc>yi<;iTio  XXV.  Alicubi  viget  iw.65.,  dryr^^. .  Varijs  rationibusinni- 

ftatutum  municipale »  quo  cau-  tuncur  ia  tuc  fua  opioioae  iiuiufmodi 

tnm  eft ,  quod  nalla  «inina  poiTic  pro-  DD. Prtni&,  qaia  tnens  ftacaentiuni  in 

t      mittcrc,  ncc  fc  obligare  fine  confcnfu,&  tali  difpofitione  flatutaria  co  dirigitur, 

fuBtam  inccruencu  duorum  agnacorum  cidcm  vc  per  atsillenciam  huiuiisodi  agnato- 

t|>ecMhjr  jfi  proximiori  gradn  coainnaomm ,  &  ram,&  aoaoricasem  ladicjsoccurratur 

fine  ludicisaudoricatc,  &decretocum  pcriculo  deCfndonis»  qua:  in  fxmina 

nleoa  cogaioone  cauls ,  alijfque^prouc  promictente,  &   ebltfancc  poceii  con- 

.  in  codem .  Caia  fiemina  huiufinodi  iS>-  tingere  proptcr  fragiliiacein  eoolilij  in 

•  lcmnitatibus  non  attcncis ,  nec  feruatis  tali  fcxu,  ncccamcnalia  confidcraripo- 
'  dotem promilicCalidonis  fiemina: qui-  teft  ratio  conformior ,  fed  eciam  in  pro- 

*  dem  CXCraneSB ,  fed  a  fe  apprimi  dileOs,  mifsione  ,  &  ol  iga  tione  ex  caufa  dotis 
&  procadcm  feobligauit .  Vrgente  die  potcft  in  fxmina  talis  dcccptio  contin- 
ibluciooisopponta  tuic  excepuo  iiacuci  gerc ,  ergo  eciain  in  eadem  caiis  folcmr 
t)bflfteiicis  a  oc  irriuntis  quamcunque  nitas  necefsaria  cH,  adcoac»  fi  non  adlit- 
promifllionem,&  obligationcm  temina-  bcatur,  irrita  intellig.uur  promifsio ,  & 
rum>vbinonfuerintieruataBfoiemniu-  inanisobligatio.  Sccundo,quia  liacuta  SltatitfL^ 
ces ineodem  (latuto  dilpofiCK .  QoKfi-  indefinicd  ,  &  vniuerfalicer  difponcntia  vniuerCu 
fum  fuit  quid  iuris .  intcUigcnda  func  indefiditc  ,  &  vniucr- 


D' 


Dificulutcm  facit  potiffimum  tcx-  falitcr,adeoutrcflrijigidcbcancdumta- 


uentia 


Vtltr* 


tna  Hid.l.fin.C.4iSeaat.Conf.ytUeian. ,  xatincanusibidcmexccptuatis,&jaij^  uerfilit^ 

^     vbi  non  obftantc ,  quod  mulier  in  fuis  in  quibu?  ipfa  fpccialit^r  difponunt ,  intelliffr 

7      nromiiIionibus,& obligationibuspollic  derogantiuricommuni,fedcauradotis  da. 

foadc°es^^  fe  tucri  Vclleiano,in  caufa  umen  dotis  ibi  fpccialitir non  excipitur,ergo  diTpo- 

quodcni  P''^  ^^'-^  mulicre  proraiifac  beneiicium  fitiodebetad  candcmctiamcxccndi. 
non  fer.  Vciieianiipiinonconccdicur,  fcdpleni       Tertioincafuilacuci,  quod  hic  Me> 

iMcis  fo- etraapromiffioaeobiigatur-Ibi-.S'<ino-  diolanifpecialitirliabctur,&inobligap  Aign^ 

kmnita.  mus  ,ftquismaitr%^.aimis  ftt^  m.jfcHlHSt  tionibusmulicru,rcquiritarsiflentia,vcI  mentum 

/'«f  famina  dotem  fMicitatHS  fit ,  vel  fpo-  maricij  (1  fucrit,vcl  agjiuci, vel  Ci  no  fuc-  w^^"?* 

fc ob^  a  9<""^'^'^f!'^  ^*H'*'*  muliere,  enmqua  matrt^  rfc  auaoricacemaUcuiusiafdioentis  ar-  ^r^^ 

K  ^   ^*"  moniHm  licitHm  eft ,  omino  compellatwr  con-  guit  hoc pafto  Carpmus  ibii.  n.  99.Stxt\x- 

/i^offrm  fN4iH«d[/mf/rre  addica  ibidem  cum  tiuiuiinodi  ab  hac  rolcmniute  fo- 

latioae  io  his  termmis .  Hsque  enimf^  lum  exccptuac  Garnm ,  ia  qito  mulier 

rendHmqHoftcafH  fortmtointerueiuentemH-  confiituat Procuracorcm  pro  dotc,crgo 

liercm  jieri  indotatam     ftek  viroforfitan  inaltjs  omnibus  caiibus  comprchcndit , 

r^elli, &S4MmgriimBiuBf^il»-  adfi04uecciaaiiacaufadocis. 
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?  i«.cfpondeo  taraen  potuifsc  validi ,  & 
4|L    iCttn  efic^u  Caiam  faeminam  promicte- 
^^(^fi^V^feabl^reprodoce  alterius  mi»' 


inuJier     licris  ctiam  non  fcruatis  folcranitatibus        -•  •       J,  - XifcV-lr— ~—  - 
yaLde  fe  iuris  raunicipalis  Stefhanus  GratianMS 

obligare  jijcept.  for. tom.^. c.647.  nu.  zi.,  6" /"f^^.,  An  mulicr  minor  annis^^aj.  pofllt  pco< 

P|°  '1"^'^  Roividns  i  yjllc  de  Uuro  dotis  q.  1  oj .,  Ba/-       ^  mittcre  ,  &  fc  obligare  pro  dote 

^i^'l^g.dusl^itellusdedotepjrt.6.friuil.^j.,&  .  altcrius  mulicris .    : '  ' 

tuci  fo-   m.  5,,  Surdus  decif.iS^.  num.i6.,  loannes  '  S  V  M  H  ji  K  l  y  Jtf..4 

lemnir.i.  ^Angelus  Bo(Jm tuaHAe  dote  csf.nu.  ii6., 

-     &C.S. uum. 7^.t &t^fiMmtfidemim  Senfus dif^jnifttionis  cxpafttus .  x. 

BoffiHtn  .  Ratiocxeo  deducitur,  quia_*  lurafuMlentiaDofie  fe  validi  ohligare .  r'. 

Aaiutagencralia,feugcncralit^rloquc-  "Hsn  vdidh  Migatur ,  fed  fotefi  fe  tueri 
tianoncomprehcnduntcaufamdocitiii      remedhyHleiani .  ' 

St.iturt-*  ijs, inquibus eft  fpecialitcr  priuilegiata,  Expticatur  textus in  1.  promittcndo  ff.  dc 

gener.^li-     commuuiter  fatcntur  DD./cd  caufa       lur.dot.,  W  non  obJlaHS  rcffonfioni .  4. 

^"^JI^  dotisinhacparte,quod  poTsitperma- 

comprc-J  licrcmpromitci ,  &  conrtitui  pro  aliij  rxIsQvisiTio  XXVI.  Tcxtus  in  d.l.fin, 
hcndunc'  mulierc  cft  fpcclaliccr  priuiicgiaca  ffT  ^.ad  Senat.Confult.  FeUeianum  diCr  I 

c.iufhm    UxtKmml,fm,C.«i$atat.C«itfm,f^U'  poncns,quod  mulicrpofficpromicterc,  Senfttt 

^PCis.     »i»»ii,perquamlcgcmconccditur  mulic-  &  fc  obligareprodotcaltcrius  mulicris  dili)uifi> 

ri  non  obiUnic        Scnacus  Confulto  lo^uuur  dc  mulicrc  maiori  x^.  annis .  tio«i$»f 

Vclleianopolie  pro  alia  in  caufa  dotii  Ibi-  Si  ^uis  maior  x^.  annis  fiuh  mafcuttu ,  PwW>* 

obligari ,  ergo  non  comprchcndicur  in  fmifsmina  dotem  folUcitatus  fit ,  vel  Jfe- 

illo  iUtuto  gcncralitcr  ioaucnte .  fonderit .  Modocontigit,vtf«minami> 

Nee  ohftwt ,  qusei  aaueilb  addu-  norenni  15 .  aniiortun  dotcm  promiferk^ 

cuntur ;  non  primum,quiaetiamSena-  feu  fe  obligauerit  prodote  alterius  fi»- 

tus  Confultum  Vclieianum  proptcr  im-  minx ,  &  fic  qusfitum  eft,aa  promiifio» 

€ar ntiol  becilitacem  iudici;  in  fexu  mulfebri,  ne  feu  obligacio  per  ipfam  affumpta  efficax 

nes  op-  in  Aiis  contraftibus  decipiantiir,proui-  fit,  &  valida,  adeout  ad  fe  eximendum 

dit,  vt  mulieres  pofsenc  lieneficio  eiuf-  ab  onere  eiufdcm,  nequeat  fe  tueri  pio- 

dem  fc  tucri ,  vc  exprcfsc  ex  l.  x.  $.  hxc  micccns  bcncficioVcUciani . 
verbaff.  ad  Se»4t.  ConfiiU,  ficUeiau. ,  nec       Racio  diiftculacis  ex  eo  defumicur , 

tamcn  in  caufa  dotbetfilem  praefto  eft ,  quia  idem  cexcus  m  d.  l.  fin.    ed  fet^t.     ^  ^ 

\t  fcr  d.l.  fin.  c.     Senat.  Confult.  f^l-  ^Qnfult.  yeUeia».  pariformiter  loquitur  toraii»» 

kianmn ;  Non fecuodum, quia iicec in_.  de mafculis minoribus  15 . annis ,  ac de  '^'u: 

diao  ftatuto  geneiali^  loquente  noa  faeminis,  vc  ex  verbis  pra;ciutis  maoife- 

e):cipiaturcaufadocis,excipicurcamen  fte  comperitur  ,  &  umcn  non  defunc  ^  ' 

ex  gcncrali  regula»  per  quam  ilacuca..  DD.  quam  plurimi,qui  ftacuunt,quod, 

generali^  loquentM  non  eomprchen-  fi  maiculus  promifcric,  feu  fc  obligauer 

duntcafusfpccialitcrpiuilcgiatosi  Non  ritprodotc  mulierisefficaxfitulisobii" 

terciiUQ  ,  quod  adducicur  a  Carpano ,  gatio  ,  quod  in  fpecie  videtur  fencire^ 

quia  licet  tbi  fiat exoepcio,quod  mul ier  Baldut  Tisnribu  de  dote  fm.  6.  friuileg. 

finefi>iemoiute  ulis  ftituti  poflit  confti-  47.  infine,  &  friml.^.  lUf.  t . ,  dum  dicit, 

tiaerejpiQCuracocem,  feu  procuratores  quodiicetminorpromittedo,feufideiu- 

addettndendum,  velagendumprofua  bendo  pro  promittente  in  caufa  dodi 

dotc  ,  non  taincn  fit  rclli"idio  cxclufiua  validc  ioobligauit,  nihilorainus  ratiooe 

aliorum  cafuum  a  iure  exceptoruni-«.  laefionis,  fiquiB  eiogacigerit  habcrc  pri- 

X)einde  ibidem  fit  folummodo  exceptio  uilegiiim  reftttutioifts  in  integru;  atq  ue 

inordinc  ad  t  jcnda  ,  vcl  acquircnd.T_,  hocprobat  idemBaWwTv^pw^* pcrtex- 

iura ,  oonauEem  ia  ordiae  ad  aiienan-  tum  inl.fr£dia  c.de pradijs  min.,&  LobM, , 

dum,  vd  obUgandum,  ficquein  ordine  JM?«  glof  ibid.  Q.  cod.  tit.  ,&  l.  lexqim 

ad  alienationcs  ,  &  obligaciones  attcn-  tutorcs  C.  de  adminin.  tut.,  in  quibus  tcx- 

denda  func  iuris  priuilegia  ,  circa  c^jot  ttbus  dicicur  ,  quod  praBdia.mioorum  » 

•iluliaaouac.  .  ^ mv.;^       ^  ?:  quas  obligari  nequeuht  cna  decreto» 

•  •  .  nifi  pro«Bre  alieno,  uracn  citra  xs  alic- 

numpoiUacalieaariprodotc.  Sed  quid- 
qnidfitdehoc. 
-     -  Refpondco  promiflioncm  ,  fcu  obli- 

gationcm  allumptam  a  faemina  minori 
pro  dotc  alcuii^  ffliitieni  m  dTe 
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daiBjStefficaoeiiiaddleftatnimpedieii-  inliabilicas  fitoitaexiiirerpedalf,nMf 

3     di,  quominuscadeininorpoffitrctucri   autcm  ,qujc  fic  ort.i  ex  iurc  communi 
Ifoa  po-  remedio  Vclleian  t  Glofa  m  l,  fnmittetido  cttinrmodi  eft  inliabiliusmijiorumicura 
teft  le  va*  verh»  CtUitionifque  ff.  dg  i».  iot. ,  Lm-  fiolii»  tollatur  fin  fpectale ,  qtram  int 
lidc  obli-  bfrtettgus  ad flatHt.  McdioUni glof.  ^z.  n.p.   communc  ;  acq;  hanc  explicitioncrTLj 
S-^*^ '  ^  tit.ff^bibemmdinesfiaeeertafoianutd-  Adhiixt  RMiaiuApudT?etrKmBarb<^amai 
re!  ''''''i'''^*^^''**'''''^'^'»!-^*'*  l.i.furr.i,mm.x$.f.fohit.matrbH,Aiij 
nedio  "  ^f*-''-4^''^f''*^f^'^^^^M''tiontmff.folut.  tandcrainterquosPffrwjB.irki/i/w.ar., 
VcikiMu»  »*trim.  Radoexeo  dedudcur ,  quia^  &,4i«tfiimisBarbofa  coUeS.ad  d.l.fin, C, 
\         &oacinGoiifultnmVelleianumindife-  tkt  fWetammmt.6.a.1kmutper^ml, 
rcntLTConceditmulicribusob  fragilita-  promittenda ffje iur.dot.toUi  quamcunq; 
temiudici^iaearumrcxucooiideratam»  iahabilitatcm cdam  inordineadmina* 
vt  poffint in  eamm contraftibias  ,  pro-  tcb,  duminod6liabeantrttorfiboiiorura 
miflionibus ,  &  obligationibus  vti  pri-   adminidrationcm,  non  vcr6,  fi  pro^cer, 
uile^io      ipfum  conceflo  >  &  folumL.  vel  ob  careotiam  iudicij  taliadmimftra« 
reftnngit  in  ordine  ad  fieffliiias«6e  maf-  tione  eareant;atq;itnrta  huncrecundum 
culos  maiorcs  annis  15.  prodorc  raulie-   renfuro  ait  proccdcrc  tcxcum  m  d.  l.fin. 
.  jrum  ,  ergo  ,  vbi  ceflac  iila  qualica»  re-  (^,  ad  Senat.  Conjult.  FiUeian.  Nobis  pro 
IfaiAiaa  maioritatis ,  difpoficio  oommu-  nunc  fnffiaac  dtoere,  quod  in  ordine  ad 
nis  dclxtremanere  infuo  roborc,adco-   illam  qualitatcm  minoritatis  cctatis  tcx- 
que  faeroina,quaB  non  eft  in  uli  maiori-   tus  ia  d,  Ifin.f^M  Senat.  Confdt.  yelleian., 
tate,poceric(e  tueri  benefido  yelteiani,  quodamodo  corrigat ,  rcftringac  ,  fea 
quandoquidccxccptionesa  dirpofitionc   cxplicec  cxcipicndocesCUAnitfJ^prMlft^  . 
iuriscomfflunis  func  ftri^lc  iatoprecan*  tendof.deimedot^ 
d«,  ncc  extoidefidaB  vltra  qualicaceare- 

ftri(f^iuas  .  Confirmatur  argumento  a  «mb^mw«hmim^^*«^mm»«w 

contrario  ,  quia  f«emmx  maiores  annia 

x^.exrpecialiiurisdifpofitioneiiitf./^.  5.  XXVI I. 

C.  ad  ['ellcian.  ob  dotis  priuilcgium  pof- 

funtrcciHcacit^robligaFe,ergomiaorcs     An  vxor  conftancc  iam  matrimonio 
tali  «cate  000  pocerunt  effi^dt^  h>      poffic  <e  ob!  igare  pro  doce  promit- 
obligare  .  tendo  ,  feu  intcrccdcndo  prO 

Ad  iUud,quod  ex  aducHb  diccbatur  alia,  quz  dotem  dare 

exBaUi  'Hs*>fUo  /acjclrxlioeodum,eidera  debuillet . 

obftare  exprefs^  tcxtum  in  d,  /.  /f».,  vbi 

folummodo  quoad  maiores  x%.  anni»  syirtM^AKtFMl 
etiamiiialculos  in  fauorem  dotis  difpo» 

nitur  ,  quod  cil^cjciter  obligcntur  ,  cx    Status  controuerftit  expofttus  r. 
quodircclc  i'equitur,quod  mmores  non    Sententia  a/icrensnonftotuifiefe  vaiidi  obli- 
poilint  quoad  boc  ttiit^  fc  obligare .      gare,fedimiari  yelleiano .  x. 
Quod,  (i  affcratur  xextasinl.promittendo'   Sentcntia  ajjercns  fe  potn^  efiaKitir,&^ 
4     ffJe  iure  dot.in frincif.,  quo  vcitur  Baldus.       validi  obUgari .  5 . 
EiqpUea»  'Hgnellus  ad  fuam  mencem  confirman«   Tnbabiliuspotuit ,non  obJlante,(juod  matri- 

tur  Kx-  dam,  vbidicitur,  quod  promittendo do'      monium  efietimomt^^acittr  fe  Mi* 
temonmesobLiganturcuiufcuaquefexuSyCon-      gare .  ±. 

^^y^  ditionifjifintt^iujeamgemiQeatUTVctbsL   madoshaberetomniapriuilegiadotis.  y. 

per  ly  omnes  ,  qui  nuUum  exdudit,  UrffHiemue§uaxfr^nic§f»reS^e»fme,6,. 
*    *  &pcr  ly  c(ntt</f/o«i/^«r,quod  appellat 

quamcunKiue^ualiaterainesiftentem   'r\IsQyisiTio  XXVII.  Contraaoian  f 
(ubicfto,  non  videniurminorcscxcludi    JL^  roatrimonio,null3quc  fa(fta  con-  Status 
\  talidiijpoiitione;tunc  DD.varias  adbi-   ucntionedotis  Caia  vxor,  vcl  conilicuic  contro- 
bent  re/pQofiones ,  &  espticationes  ad  fe  ipfaro  in  fideiuJforft  prodoce  fibi  oon*  uerfix  er 
talemtcxtum.  Alijdicunttcxtummrf./.    ftitucnda  pcrcum,qui  aliquoiurctenc-  pofitas. 
fromittendo intcliig.i de omaibus,nifi finc   tur  ,  vel  pro  illo  promiiic .  Rurius  ea- 
mhabiles  defeftu  kgidas  cGatiali|{piK  dem  Gaia  fiue  matrimonu)  addi£hi,iiu6 
fmtiuf  d.pign.memb.  i.  part.S.nwn.i^.^  pernunensinftatulibcrtatis,vclfideiuf- 
lanibertcngus ad fiatutum  Mcdiolani  prohi-    fic  pro dotc  in  fauorcmSefflpronis,  quj 
hens  mulieret  fiatterta  folemnitatc  contra'    iam  concraxcrat  macHmonium  nulla_» 
bereglofxx.nM.io.  Alij dicunt,pcr  illura   fafta  fponfionedotis,  vcl  pro eadcm do- 
texturo  in  d.  l.  promittendo  toUi  quidem    tem  promific.  In vtroque  hoc  cafu  quae- 
quamcunque  inhabilitatem  ad  (e effica!-   fimm filit»an pocucric  Caia  fc  efficacit^ 
cicbr obligandumob fauorem  dotisjquf  oblig^,  adeout  rdpeftu  ipfius  non  fit 

amplius 
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ampUus  locus  Vcllebno .  maritus,  quibus  fa^  eft  illa  promtffio, 

N^at  ^ntonms  Fabn  Uh.  6.  fiti  Cod,  habeat  a^Uonem  ei  fttpulatu  aducrfus 

defin.  14.  ea  potiifiinutn  duAus  ratioiKj  cundem  promittentem  per  textum  rn  l. 

.     quia^cum  lUa  promiflio  dotis  in  vtroquc  vmea  ptenius  C.  de  rei  vxor.  aS., 

SentctiA  c^uallcgatonon  fucrit ciufa  illius raa-  ergo non  cfi ,  cur  non  habcat  ca:tcra_. 


allercns 
non  p< 


non  D     trimonij  iam  conttadijuoa  POlTu quoad  etiam  priuiicgia>illudquc  potiiTtmum , 

cuuic      hunc  cScdlum  clTe  fauorabflis  ,cum  fa-  quod  promimo  pro  ip£i  fadla  ctiam  con- 

uor  quoad  hoc  xftimctur  cx  caufa  raa-  Aantematrimoniofitefficaxadobligan- 

ciblliE  '  trimontorum  coatrahcadoium  >  vt  fci-  dammulicrcmpromittcntcro,quasiia(i 

<«ari ,  j  j^^j  homincs  facilius  noaeStar  ad  con-  poflit  aducrfus  promirtionc  vti  retnedb 

li  'vSlel  twhcndasnuptiascum  fsminii.fiue  qua  Vcllciani;ncquc  obftat  ratio  ab  Anto- 

i'iiio .  '      '(■^  ^'^^''^  contrahereat  «,^ub  ratio  nio  Fabro fupra addudla,  ncmpi* auod 

non militat quoad matriinoiiiaiamoon-  fauor  ille  concedatur  in  ordine  adma- 

trafta  indcpcndcnter  ab  illa  promiflio-  trimonia  ineunda,quatcnus  pcr  illanu, 

nc^um  noo  polfit  dici^q  uod  illa  prQmif>  promilfioncmj  feu  fideiufsione  aliician^ 

fio  mouerit  ad  contra<^tura ;  Ex  quibus  tur  homincs  ad  ineundas  nuptias  Cttm 

vidctur  fcqui ,  quod  ,  fi  proiiurcnt,  vcl  faeminis ,  cxteroqui  non  contrafturi, 

iidciuflerit  cQnitaote  iam  matrimomo  qus ratio  non  militat  in  ordine  ad  mr 

poflit  iuuari  Vellciaao  remedio .  trimonia  iam  contrafta  ;  Non  obftat» 

Ex  aducrfo  Heringius  de  fidcmffor,  c.  7.  inquam,quia, quantumuis maritusnoa 

mm  ^%j.>& ffqq. fuftioetjmuiicrcm fic  fuerit  alleAus  pcr  itlam promksionem* 

\  .  promtttentem ,  vel  fideiubentem  eciam  feu  fideiufrorcm  ad  cdtrahendum  illud 

Sentecta  oQaftjmtematrimonioefficacitirobliga-  matrimonium,cum  antcquam  illa  pro- 

oo"?(T*     '      P°  *  poftea  fc  tucri  Velleiano ,  milsio ,  feu  fidciuflio  poncretur ,  nutri- 

vAiid^  Rationcm  ex  codeducit,quia,quamttis  monium  iniuerit ,  dcncgari  tamen  non 

cbUgiue.  matrimoniumftare pollit  finc dote,quia  potcll,quod  inillocontradtu noncxclu- 

'  tamen  ncmo  praefumitiu-  duccre  mulie-  ierit  fpcm,  ncc  rcnuntiaueric  fpei  coafe- 

rem  indotatam ,  vel  eam  retinere  fino  qucndt  dotcmj  f\  quse  poftea  eidem  fo< 

dotc,idc6  fuppoiiitur  pro  congrua  dote  mino;  fucrit  promirs.i ,  &  conftituta,  & 

eandem  muUcrcm  habere  tanquam  xsl-  ab  illo  tcmpore ,  quo  fuit  promilla  ,  & 

citeobligatam,  adcoqiic  ipfam  promit-  conftituta  non  acquifierit  plenum  ius 

tcntem  acccdcrc  pro  obligacionc  iam_,  ad  illam  ,  &  fic,cum  tcxtus  in  illa  l.fin. 

pra:cc(icatc,  quod  vti^ucpotcil^bfque  C.adyelleian.  £iueatdotij  quadoscftjCX 

eo,quou  pr  )ftea  polfit  luuari  ydlcianoy  ea  rationc,  vt  a  feemina  promitteotenoa 

ouod  fortiusd  '  icittircx  rationc  tnrf./.  poflitpoftca  reuocari  bcneficio  Vellcia- 

•*       fiu.C.  adScnat.  Coujult.  nlleian.  addu^a .  ni,non  eft,cur  ctiamnon  obftante^uod 

Ibi-  VSV  ttdmftrndim  efi  qujf$  cafu  for-  fucrit  promilTa ,  feu  oonflituta  poft  con- 

tnito  interneaiente  mulierem  fieri  indota-  tr.i.iuiii  nutrimonium  ,  tali  bcncficio 

■         tam,&f» i  viroforfitan repelli,  &  difirabi  non  poiiit  gaudcrc,  cum  fit  vcra,  &  pro- 
wutrtmomnm ;  poteft  enim  contingerc , 
quod  fitppofiu  illaprsetcnfa  oblij;a:io- 
nc  taciu  vxorisjfinou  folueric>diuucta- 
tur ,  &  diftralMtur  matrimonium . 
Rcfpondco,  prohabilius  efsCjnon  ob- 
j     ftante  ,  quod  matrimonium  imtum.. 
Probabi- cfficacitir  viorem  fiddubenteni^, 
lius  po-  vcl  promiticntcra  obligari  ,  la  Mc- 
tttic  non  rii^iiu  loc.  cit.  aducrfus  jiHtmtm  fa- 
«^lUnce,  bnmtocitmfit.,  &  huumem  ^n^elunj 
quodm.y  i>o[fium  tr:^Je dotec.p.mm.pp. ,  qui  u- 
^"^*^"'"  men iimiut  in  cafu,quo  maritus  duxe- 
tum  erfir  ritvxorem  paupcrem  indotatam ,  qui 
cacitcr  fc  no"habcrctaliundc,quofepoffetalere, 

«bUgaiie.  fiaiiamuiterctiamcanltancc  iiiomacri-  indotatam,vhi  vidcs  admitci ad  huncef- 

nionio  dotemeidem  promitteret »  vd  feftum  quodcunque  robur  adijdacur 

proalio  fidciubcrct,  qui  cidem  dotcm.,  a  foimin.i  doti ,  nc  cafu  percat ,  &  idcd 

5      proffiictit  .  Kationem  ex  eo  deduco ,  d\zii\xt  Siuaficafufwrtmto  interiieuieme-»^ 

lOa  du  primo,  quia  illa  do»  promifia ,  vel  con-  " ' —  ^^-^ 

bibetet  Aituta  ctiam  cz  intcruallo  poft  initum 
omnia..*  iQ^icrimoaium  habet  oainia  priuilcgia 
EiLd^  docabijtm>t«9pfticuatur  hypodieca.. 


Soiiiaa. 
tur  qns* 


flaoiic 


pria  dos,dc  cuius  ratione  non  ert,vt  noa 
puliiitconftituictiampofl  initum  matri- 
rooaium.  Adde  priroojquodjfi  dos  aote 
roatrimontum  fuerit  ab  alio  promilliat-* 
vxori  nubcrc  volcnti,&:  dcindc  contra- 
<fto  iammatrimonio  ^smiaa  canquain-» 
fidciulTor  acceiteric  pro  illa  dotepromif- 
fa  ,  \tiquc  ha:c  intclligatur  cfhcacicer 
obiigata ,  adeouc  non  poisit  iuuari  Se- 
natusGonftiltoVelleiano,  quod  cenen- 
tur  admitterc  quocquoc  rcflcftunt  ad 
rationcm  adductam  /»  d.l.fin.^.  sdftl- 
leian.  Ibi-  Jleque  etum  ferendumefi,  fufi 
cafu  fortuito  interHeniente  mulicrem  fieri 


quod  robur  fideiufiioais  poteft  adijci 

conffantc  etiam  matrimonio  ,  &  tamca 
maricusnon/uitalic^us  ilia  fiddufsio- 
neadoqBC^aliciwHiin  iUud  matraaoiiiftt 
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*efic£tuni,  vt  proraiTsio,  fcu  fidciursfo    plcndi ,  quia  tuncincipitobligatio ,  & 
Nooanl»  ptmttiu a faeiiiina  fic  irreuocabilts,icauc  cx  voluautc rpoadcocisoftcndicur libe* 
ncto-  1,5  pog{( ^tisig  remedio Velleiani ,  ralicas,  vnde  eriam  in  aliis  concraftibut 

^^fSjLj.  noncftncccflc,vtpcr ipf.irn maritusalli-   dicerc  folcmus  iuxta  lcgalc  cffatum_j, 
ji^^^  ciacurad  c^traheQduin  matrimoniurat  quod  ea»  qujBabinicio  (unc  volunutist 
fedrnfficicquodcedatincauf&mdotts.  expoftiafto  AincneceiBtatis^&ly.fiw 
Adclc  fccundo,  quod,  quantumuis  nu-    abinitio  refertur  adtempUS>qnoprillK> 
ricus  duxcrit  fxuiinam  indotatam>n  ir-   poiitusell aflcnfus . 
feuocabilitir  non  obligarct  promtfoo      Ratio  potefteire  tertiO)  quiainillo 
fafta  ab  ali.i  f^mina  dcdotc  ctijm  pofl    matrimonioiaminito  vclraaritusduxit  ^ 
talc  matrimoniumpofica,fequipolicnt   vxorcm  mdouumpaupcrem,  vcl  diui-  ^ 
illarncominoda^dequibasin  texeu hti.  tem nulta£iftamentionedotis;itdaxic  mcncifm' 
/.      C.  ai  nileian.j  nempc  ,  quod  vxor    vxorcm  paupcrcm ;  iam  loannes  ^ngelits  cificnx 
dcfpiciatur  a  marito,  &  dillrahatur  ma-   Boffiia dx.sfjtum.j^jf.,  quamuis  contrari£  pto  no. 
trimonium,quandoquidem,quefiune  fententis  apeno  oreadhaereat.  in hoc  nra  rdf. 
allicicnte  concupifccntia  finc  coiifldcra-    taoicn  cafu  fxmina:  paupcris  dudlic  finc  gOMniBr» 
tione  ,  &  fine  rcf|>cdu  ad  boaa  tcmpo-    dotc  nobifcum  fcutit,  &  cciifct  habcre 
raiia  in  ipfo  innofcu  matrinionij,tn<pe-  locumdifpofittofiemi./^».C.«if|t/(rf'M., 
£tis  pofte.i  oncribus,  qux  ex  illo  coiifur-    &mulicrcm  pro  ipfapromittcntcm  ,&        •  ' 
gunt,diHiciiiuscolcraatur,cumiion  iu      obltganccmetiampoftinttum  matri- 
vigeac  poftca  illa  ooncufMlcentia  j  qua  monium  non  polfe  fe  k  cali  obligacione 
maritus  fuit.Tllc(ftus .  adimcrc rcracdio  Vcllciani;  Siduxcrit 

Ratio  putcll  cilc  fccundopro  rcfpon-  faeminam  diuiccm;  tuiic,cuin  nulla  ta- 
fionc,  (]uia,quaiitumuisdaremus,quod       fic  eidufio  docis,  quanturauis  nec 
in  ordinc  ad  illud  matrimonium  iarrL,    pofita  cxprcfla  obligacio,  p:  a;l"umitur 
initumdos  ipracxintcrualloconftjtuta,   caUcm  vxor  tacitc  obligata  uurito  pro 
luracon-  ^  promiiTa  non  forcc  irrcuocabilis  eo,  dotc,curanonprxfuniacurmantuscani 
fcrnnt     quod  non ii.ibucrit  vim  .id  allicicndum    voluillc  finc  dotc  acciperc  ,  crgoproca 
prinile-   ad  liiud  inatriinonium,  ficrct  uracn  ir-   i^ii^  obiigata  potcrit  alia  muncr  iotcr-  ■» 
£1.1  doci  reuocabiiisinordineadaliudmatrimo-  ccderey6cleobligare,adcouc haeeam-      '.  ! 
*^*>rdino  nium,  quod  ponctcontrahcrc,fi  primus   plius  non  poifit  iuuari  Vcllciano  ,  atq; 

'  maritus  pra:dcccdcfct,  cum  poifct  ad   hoc,  vcfupraallcrcbam,cftlundamen- 
w^uno  illud  aliicere,&iuranonconfcrunc  fo-  tum,  cih  mmoxut  UeroffMS  4e  fifeif» 
piffin      lutn  priuilegia  doti  in  ordineadmatri-  e,j.mm.4.^y, 
moniumiamcontradum,  fcd  etiam  ia^ 

ordinc  ad  alia  contrahcnda,.  cum  praB-  '^•^^mmt.^t^ma^^^mmmmmi^mm^m 

fci  ibaiU  dotcmferuandam  cfTc  ad  alia 

matrimoni.i,  fiilla  eontigcrit  cclcbrari,  f,  XXVIII. 

&  inuUanifaci.intviminco, nc  inuliercs 

jxmaneattc  mdoutaB  loqucado  eciam.^  An  muIierpolEcefficacicir  fe  obligart 
de  iam  nuptis .  pro  dote  codleriiaiidat  &  reftt- 

Ncc  aliq uam  vim  facere  pofi^unt  iiL*  tueiKU  muiieri  dotacs. 

contrarium  ca ,  quas  confiderat  hannes 

Un^flia  Bii0its  tra^.de  dotf  «7.9.  mtm.  pp.  SFMM.  ^V.tFM. 

cx  d. tcxtu  in l.  fjn.     ai relleian,,  iiempi 

cundem  cextum  loqui praecist  de  dot&^  Qiuifitim  diliuidatim  ia  tetmms  fortiett» 
eooftituta  auee  matnmonium  ,  quod      taribut  .1. 
Infianeia  colligic  cx  illis  vcrbrs,  iMJn/i//7o»r4nrd.^  R^tioncsfHadanesHmft^^icg^inUUi 
produdLt  voluntatcabimtioUberalit4tmfium<^en-      derc  ,  %.  .• 
ir^fT  '     >  &    illK  alijs  fubfeqneocibus ,  ve  VrMiUiu  efieacitir  oUigatnr.  j, 
e^<]iao-  ^j^^  ahinitio  fpontt  fcripti^ut  iti pollicita-   Sctmmnr  rotiems  9pftfita ,  4. 
*  dedu&k  ffi  ^r .,qu{  cerCe  inferujic 

fponfionem  ance  celebracum  matrhno-  'TXlsoyniTio  XXVIII.  Texnrs  ind.l. 
nij  coatradlum,crgo  lia;c  difpolicio  iion  fin.  ^.ad  Scn.it.  Confidt.  FeUcianim 

trabeada  cHad  ipoofioacm  £a£lam  polt   cxprelse  uocum  dilponic  ,  quod  poific 
initum  matrimonitun .  Moa ,  inqoam,  mulier  maior  i^.  anno  accedcrc  fide-  z 
aliquam  vim  facercpofluilt,  quia  ly       iulToric,  &  clTicaciccr  fc  obiigarc  pro  Qox/iei 
iwtto  liberaUtati  fiim,&  ly^jndd  ab  ini-   dote  danda,  feupromiiTa  foiucadj,liue  feries  <». 
tio  feriptim&cMMt^atar  ad  tempus,    pro fe,  fiue proaliamnUere;  modooon-  pofta. 
quocontra<flum  eft  matrimoniurn  ,  lcd    tigit,  quod  muJiermaior  15.  annisnon 
ad  cempus ,  quo  foifla  cH  promiHio  com-    iam  promiferic ,  oec  accefleric  pro  doce 
pantiai  ad tanpus ,  pro  quo eft adiB-  proqufii fiiliifitfaiyJpdgoftquam  iUa  dos 
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data  cfl  a  mulicrc  nubcntc  vcl  .ib  alio 
pro  ipra  marico,  acccflcrit  pro  oaarico. 


S 

Rritionc? 


^oidotem  illam  recepicpromttieiw,  fett 
ndeiubcns,  fcu  feobligans  ad  i];.iai  do- 
ttm  conrcruandamj  cc  rc(lituendam> 
^uotiercunque  etieaerit  cafus  reftita^ 
tionis  i  &  ficquaeritur ,  an  illa  mulicr, 

3uaB(icacod&c  pro  illa  dote  conreruan- 
a,  &  refiitoeda,  intclligacurcfficadtir 
obl  I  ga  ri,  adcou  t  ncqueatpofloa  fis  tneri 
rcmcdio  Vcliciaoi . 

Videcurprima  frontediccndam,mn- 
licrcm ,  quaeaccclTu  pro  marito  pro  do- 
teabiprorccepucourcruanda,  vcl  re- 
ftituenda  inulieri  cum  ipro  nuptae ,  4 
n  in  poflfe  qua,  vcl  cuiusiiorainc  rcccpit,nonobli- 
cfhcaci-  gari  efiicaciccr « lcd  pode  fc  tueri  rcmc- 
rcr  acco»  dioVeUeiani,qaaadoqaidemlex  gene- 
*■*  •     ralisfcmpcr  cft  fcruanda.vbi  non  obftat 
fpccialis  cxcepuo,  &  incorre^orijs  iuris 
generalis  ftriftiffima  facienda  eft  inter- 
prctatio,  ita  vtnon  cxtcndantur  vltra 
ea,  pcrqujcverbis  cxprci&s  ficoonxftioj 
Sed  Seiuttts  Gonfultum  Velleianimi-. 
pcr  legem  gcncralcia  cximit  muliercs 
promictentes ,  fcu  fc  obligantcs  a  qua- 
cunqueobligationc  pcr  ipCis  affumpca, 
&hoc,nc  ob  fraeilitatcra  iuditij  in  tali 
Exceptio       confidcraci  txminae  iu  fuis  a^kiooi- 
debet  Mn  ^u^»  obligacionibusA  conttafttbus  de- 

tum  intel  cipiamur}&  pcr  diftam  Lfin.  C.adSena- 
hgi  ia^  tm  ^oiifidtJ^Ueian.  folum  fitezccpcioab 
cffiun*  jxisL  generali  lcge ,  quando  mulier  aoee- 
f**™**    dit,  fcu  fc  obligat  pro  dotc  danda ,  fcu 
promifla  foluaidaj  ergojcumnoofiat 
«xceptbinordinead  dotem  iam  datam 
confcfuandam,  &  rcflitucndara,quoad 
ipfam  eric  teruanda  gencralis  rcgula-» 
'  Velleiani)  adeoque  mulier,  qiue  fic  ac- 

ccait,pota  it  fc  tucri  icBwdioVclldanu 

Mitiiiommus 
Refpoadeo»prababilitiscfleetiam  in 

hic  hypothefi ,  qua  mulier  accclGt  pro 
doce  data  conreruanda,fic  ccAicueadas 
3     efficadlbrobltgari,  necpollefeiuuare 
P"*»^  lemedio  Vcllciani  .Au^ujlnws  Bwrhofa^ 
lius  efli-  calleB.MddJ.fio.nitm.4^C.adSenat.Con- 
cUnCur  » l^nrigimde  fideiHffor,  c.  6. 

BoUms  T^^Uiudedote  partjS.  priHileg.ix., 
wm.x.y&  partA%jum.^.t  aquibusnon 
videtur  didcntiri  Joannes.Angdus  Boljius 
^4£{^ri<0(tf  c^.iM.iocquamuis  apcrt^ 
ibi  fuammentem  non  exprimac » iedal- 
legecpraecis^  pra:citatosOD.  cum  alijs, 
&  eorumracioaesadducat.  Raciocxco 
dedocitur  pri»o,quia  finislcgislatortB 
ineal.fin.C.ad  ntleian.  fuitprxcis^  fauor 
docisa  cuius  coafiftendam  voiuic  firma- 
ce>&  ooafemaiionem,  quam  noluic  ia> 
firouri  cximbccciliutcrcxus  in  promit- 
|eaic«fi:u  £e  ^blifiant^icdiucfiaisstiu^ 


militat  rcfpct^u  dotis  confcruandas ,  & 
refticucnds,  ac  rctpci^u  docispromiiraey 
&  dand  ae,  quandoquidem  dos  illa  poft 
folucuin  priinummacrimonium  obobi- 
tum  primi  marici  poteft,  &  dcbec  dcTcr- 
uire  pro  oueribos  alterius  matrimoaij» 
fi  contigerit  celcbrarij&^quouf^uc  vxor 
ij^  viui^dcbcc  clie  cuca  ia  fua  doce.^ .  lUe  fiwor 
Deinde,CttmillefMiorindnfi»s,feucoi»<  icf. 
fidcratus  a  lcgc  rcfpiciac  principalicer ,  picitprin 
&primariodousconfcruacioaem.pria- 
cipalittscftconfiderandttsin  ordme  ad 
vxnrcm,  pro  qua  cedit,  adcoquc  potius  miii , 
vt  ipu  rcfticucndajquam  vt  conferenda 
mariooj(ed  promiw> ,  feu  fiddoffio  pro 
dotc  tradenda  marito  prxftita  pcrvxo- 
rcm  irrcuocabiliscft  eciam  cx  viScnacus 
Goafulti  yelleiani,ergo  eciam  eritexvi 
ciufdcmirrcuocabilis,  quando  acceflit 
prodotcconrcruandaj&  rcfticucnda . 

Secondo  ex  eodeduci  poceft  racio* 
quia  in  difpofitbnibus  iurisciuilis  dif- 
poficioin  vno  cexcu  «plicacur  in  dubio 
per  difpofitioncm  expreflam  alieritts 
tcxcus  pcr  ea ,  quac  iiocanc  .Altc^adns 
conf.iiiju$m.i'j.f& feqqMb.i.,  jintoniM 
ie  Smistn^.tw.  lib.^.  in  pralud.  ad  prag- 
Wijf  .Rejn/  Sicilix  nnm.ip^.,  &  nnm.i^j.f 
.Muarez.  de  Hlaf jrati.de  tud.profeBxiA.p, 
«niMr.5.iMwji,8.,  praecipu^  vbiagicarde 
fauore  alicuius  contraftus ,  fed  fauor 
dotisquoad  liypocixccam>  ^tacitanu 
ftipulationem  j  epam  funtincNdinead 
iplius  confcruationcmjnon  foluraefl  in 
ordincad  cam  promillam  daadam  j  fcd 
ctiamadeaQdcm  datam  rdUtneadam 
pcr  tcxtum  /n  l.vnica $.  &  vr  plenius  CAe 
rei  vxor.aS,,  ergovnum  ab  alteroiaj  ^ 
confimilibut  intatndo  fiiuor  eiufdcm  !^|o^ 
in  ordine  ad  mulierem  maiorcm  annis 
xj.  irreuocabilit^  obiigaadam  ooa  fo* 
lum  eft  attendeadin  in  ordinead  do- 
tem  dandam  ,  fed  ctiam  in  ordine  ad  - 
rcftituendamj  fi  proeaacocfieric. 

Ad  ea ,  quaeex  adacfib  dioebaotar» 
dicenduniell,quod,  vbi  ratio  lcgisraili- 
tat  cuam  pro  cafu  non  czpreflo ,  cafuf  4 
fttb  eadcm  tatimie  contenri  noo  exrin*  soiuun. 
dantur,quinpotius  in  cadcm  comprc-  tar  ntio. 
hendaattir/^flcer/Mf  <^  Fratbisdecif.iix.t  nes  opf** 
iMMMri  ^/^eius  Boj^nttn^.ieiMe  r.p.  ftc* 
num .1 00. propi  medinm, &  in  tra5. dt  con- 
traU.  matritBta,  c.ii.i  bic  aucem  per 
fuperiiMiKwaBimilitatcadcmrario»  ac 
de  doie  danda  >  adooqae&c 
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XXIX. 

Anpcoiiiifiodotts£iaaanuliere  fine 
-  ccfta  qnanthate ,  fed  oellata  fn  ip- 
fint  volunutem  irreuocabi« 
Udtt  ckAiau  >  &  ad 
lodnam-». 


quc 


S  VMM  UKl  y 


lcm,cum  illa  inccrtitudo  ita  debeat  io- 
terpretaii^vtadus  valeatpotiilimum^  Fi»uor  do 
ilanteaquitatecanonica  >  proutnout  t>s>n  hoc 
,4nhiDiiuwm  in  e,  fimt  timmdli  ntm.x.  j^nw  " 
verf.ft  res alia  i .  </.  i .  prxfcrtim  ,  quan-  * 
doinccrtitudo  potcH  rcduci  ad  certitu* 
dinem,  fiuepcr  conicAuras,  fiue  alio 
nodaCjtderinits  cmf^xi.  aliascon[.6.  de  ...  . 
fnmUg.t»fim«im  trn^.  188.  incaf»  wr.j.,  J, 
tr 4  fBMmtmif.xW.  per  tot.  lih.%  .,hocq/  ^^^^  ^  ,^1!^ 
videtur  deduci ex  tcxcu  inl.cnm pof{  §.  rcduci.id 
fmrff.de  inre  dot. ,  Siialt  autem  poi^  cerotu- 
in  i»raerentt  hypothefi  reduci  ad  cerri- 
tudincm  dcfumcndocongruitarcm  ,v>:l 
iuxuquantitatem  ,&  qualitatem  pro- 
roittcntis,  &  promilTarii,  vd  iuxta  arbi> 
trium  boni  viri . 

Quod ,  fidicas ,  (^uodylicet  faaec  vera 
iint ,  qtiando  dos  fuitpromi^  i  Patre  , 
velabalio.qui  tcncaturdc  iurcdotare. 


StatMs  difquifitionis  ex^ttus .  t. 
Jncertitudo  ■vidctur  vitiare  contraSnm .  z, 
UU^omifjioobltgat  ahfoluth ,  netvitiowr 

ratione  iiicertitudinis  .  5. 
Taxatio  iUms  dotis  incerta  redncenda  efi  ad 
•   iirhitriiimhmiviri.  4. 
'WtUtre  dotis promifjio  cottat:i  in  volnntatent 

nrnSfijiiimmteaetHr  dotareftcnetf&rt-    quia  cunc  dos  promiila  dcbctcommen- 

iminr  tiighitrUmhviiiviri ,  %.  larari  viribiit  patrimonij ,  &  qnalitati 

dotantis,  &  perio:Kr,cui  dcbctdoscon- 
TXlsc^vismo  XXIX.  Dumagcrctur  fcrri,ncqueanttaaienvcriiicari,quan- 
JL^  de  nnpdjs  FormofaB  cum  j>eme-   do  perfona  extranea  eft prom  itten^,q  uae 

trio,Ciia  femina  tmiorannis  ly.acccf-  nullo  iurc  tonctur  dotarc,  quia  ,  ficuti 

^      fic,&  proeadem  Formofa  promifitdo-  hxc  DoceAdoure>  &  nondoure»  ita 

F.idum       finecerca  q uancitatc ,  fcd  ad  arbi>  poten  vd(eaindumplHS,¥eI recundum 

%i<»ibu~   trium  fuiim  coiifcrcndain .  Acccptata  roinus  promitterc,vndc  taxatio  non  cft 

illa  promiilionc  contr.idtx  funt  nu^ci«  defunicnda  iuxta  vircs  patrimonijjp- 

-dt,        Formo(x  cum  Demetrio .  Vrgente  lam  liu$>lediuxta  ipfiusbeneplacitumr.  Si,      . .  . , 

dic  folutionis  ciufdcm  dotis  promiffx  inquam,hxc  dicas ;  fiatim  impugnabe- 

plurimx  cxorCiE  func  concmucrfiaB  ;  ris,(juia,cx  quopromifitfimplicitcrdo- ^^]^^ 

ftfimOianillapromiifiodotisfifieoerai  ttm  talimulicn  pro  tali  deicruiinaco  ' 

quantitatefubftderjt,  &  obligaret  pro-  matrimonio  finc  vlla  penitus  rcfti  idtio 

mittentem  ?  Sccundo  fuppoiita  fubfi-  ne,  pr«erumidcbct  intendifieprocioc&^ 

Jlentia  ,  &  obligationc  in  controucrfia  proportionaca  tali  matrimonio  ;  non 

maioris  quanticacis  piasteofae ,  &  mino»  eoim  praBfumendum  eft,  quod  proxioce 

rts  exbiDitae  a  prornitteote  quomodo  fieminaenobilis  procongruo  matrimo* 

controuerfia  dirimciidafit9  & qumam  nio  ipfius  conditioni  voluerit  aflignarc 


congml 

Cali 


^uantitas  eroeaoda . 
In  ordinc  ad  primam  videtur  dicen- 

dum,  quod  nullomodo  fubfiftcrc  poffit 
2      illa  promiifio,  nam  vt  notat  M^emnt 
InceitU  ieeif.Lucmf.l1  ji.}t.,&  ^i.  CKmadSition. 
tiido  vi-  iiKcrtitudoinalijs  omnibus  c6tra(ftibus 


dottm,qusB  folum.eiret  coqgrua  vilil&« 
m«feminae.  HinC 

Kcfpondco  fccundo,  quod  taxatioil* 
lius  dotis  in  quantitate  tncerta  ,  &  iKMl 
determtnata  ftduoenda  i!t  ad  atbi- 

rrium  boni  viri  ^ntonius  de  Butrio  in  c.ex 


eofdem  vitiac,  a  quibus  in  koc  iX)n  vi-  partenum.j.  decenf^.  vbinotatj  hocefie  TaintiA 

^^i^  detur  recemenda  promilBo  ,:;^u  coofti-  •notabile,  &perpetuomefite  tenendom  illiitsdo» 

*  tntiddotis  .  Niliiloininus  TanormitanMsinc.i.nMm.^.dc  dccim.,  ^f-  tis  incer- 

Kefpoadc(>yiUam  promiffionem dotis  fiiBiudecif^^jjuimAo.y.yitttoniusComei^^  ^^^^^- 

abfolutifcrttbfiflere,& oUigare ad  ^ne  tMrjtmAX.Ji.tol.^.  verfainerttniiim ,  ^^"'^,^-^ 

exccutioncm  f.Eminain  piornittciitcm  ,  B.endind  inprompt.recept.  fentcnt.  tom.  i .  fjimn 

3      nifiex  alio capice  irnurctur.  ^AUxander  tit.  loo.mrm.  7.  Katio  ex  eo  dcducitur «  ni  vifi. 

^Jt*°'  toi^'i  f9jmim.9:tHf.f.y.4rehfDtaemmr  iirc,  quod  ex  praeoedeiiti  itfponfione  dice- 

"l,-       fMntnonHklli  nim.z.  verf  f  ycs  ali.x  \      .,  bamus ,  nempc  ,  quod  illa  promifliOf 

'abft^ut^  ^MM  L^.infin.  c.  dedotisfromif. ,  Baldiis  quantumuis  tnccrta  quoad  quaotit»- 

Mcvttu'  inl.i.mm.i^.verfqMtriturfatiHiemf.  tem,teneat,& AtftineatorfiiM^dotu» 

curr.itio-  frlia.matrim.,^oiilia}itiHsRo^eriusdedote  &  matnmonij  ;  vbi  autcm  conucntio 

ne  iocer.  ^.ijufn.^.  Rat^ex  co  deducttur,  quia>  aliqua,  feu  promifiio  tenetj  &  non  ^cJOr 

quantumtii^  iH'sffiis  coihtraftibos  incer-  flat,  in  qua  quanlttaie  litadimplendty 

titudo  vitict  a<ftum,fauoretamen  fpc-  certior  rcgula  affignari  non  poteft, 

ciali  docis  ooa  vttiac  conC{4£Uun  dota-  qium  arbi  crtum  bont  viri«  qui  atteotts 
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•^tltat&iispffOiiiitteiitis ,  &  promi(b-  fiddnlBt .  Momiodeliide  ilkMd oAt 

'*  rij,iT)atrimonij&c.uxec, &arbicrecur .  nuritus  Caix,  cadcm  Calaanbttad*  I 

Nequehicaudieadiruncquidicunt,  ucrfus  Matrcm  eiurdeai  maiiti  pnede-  Ei^ofi. 

quod>  quandodoscoUaaen  inmeram  funfti  pro  conTecutione  illhu donatio-  tbafta 

voluntatcm  cius,  qui  nullo  iurc  tcne-  nis  proptcr  nuptias  fibi  promiffx,  pro 

turdotare»aoa  valcacpromil&o ;  atquc  qua  cadcm  Macer  (c  obligauerac  par 

hiCantSoeimttim, mt. i.MMM.&id.  verf.  promiffionem ,  vel fideialiendo.  Eid- 

eonfidera  jfJolHt.matrim.,  &  ibi  ^lciatus  picbac  cadcm  Mater  aducrfus  Caiam 

aMW.107.*  Mmitade  tacit,,  &  ambig.  con-  a^ricem  muaieos  fe  remedio  V  elieiaoi» 

umM.i%Jtif,i%jmm.t9.  Noii>iiuiaaai»  &  obliftensdirpofitioni  dj^. CMf^tte^ 
audicndifunt,quialicct  rcgulariccr  ca,        co,  cuod  ille  tcxtus  loquitur  tan- 

c     quaecollata  fuacin  mcram  voluntaccm  tum  de  obiigacionc  aliumpu  pro  dote 

F.iitore  promiirorjsa  f^olaricir  non  tencant ;  infiiodrem  vcl  proprium ,  vel  alteriui 

dotis  pro  tallit  tamcn  hoc,quando agicur  dc  dotis  mulieris,  non  dc  donationibus  proptcr 

milDo  col  fauorc  >  quod  prs(er  fuperius  dida  vi'  nuptias .  QjiaBricur  iam  ,  an  difpoficio 

laM  iiL^  detor  colli^  ex  «extu    t.  j.  C.  ie  iutit  ii\m  l.  fin.  c,M  Pttteumnm  eitendantrt 

voliiaca-  p-om.^/TionrjCircaquemDD.comniuniccr  vd  non  extcndatur  piO  4>Mtttioittblia 

cenetas,  c^jpc^jum  Ulam  particulam  vniuerfa-'  proptcr  nupiias  i 

lcm  qHodcHaque  ,  qu»  tmporiat  n»-  PromatreopponenteremediumVd- 

ram  voluncatcra  promifforis,  &  tamcn  lciani  adrctueiidaraaducrfusaftioncm 

ibi  dicicur»  ^uod  j  qui  commitcic  fc  io^  Cais  conteadcntis  ad  coafccutioncm  . 

tibitriiimftipulaiortSfVidetarfe  ooa>'  ilUus  donattoots  propcer  nuptias,  fcu  .  ^ 


qui  non 
tenctur 
dotirc  , 
ccnet* 


nuttcrc  tanquam  m  arbitrium  boni  vi- 
hj  ctiam  fiprQffiitccus  lic  cxcrancus 


000 (Oft 


ancifaci  hxcpolTuntconfidcrari.  Primo, 

quod  in  i.  l.fin,  C,  odFelUiM.  eft  fcrmo  

praedsi  de  dote>»  vnde  non  e  fi  facienda  edkaei- 
extcnfio  ad  alia ,  qux  propri^  nonfunt  c^fcobB 
dos,  fcdio  ijsfcruandarcgulagcncralis 
prohibiciua  mulieribus  ad  fe  <obligani- 
dum  .  Sccundo,quia  in  d.l.fn.CM  rel- 
4in  muUer  maior  xj.  anni$PO0it  fe  eiE-   ^/«ti.^dducicur  racio,  proptcr  quam  in  /«^^ 


f  xxz: 


cacic^r  obligareeacaun.dooa' 
uoojs  pcopiernuptiaa  • 

St4ttu  eontrouerfia  expcfitut ,  I, 
Tttm  in  1  Jin.  C.ad  VeUeiao.M»rxfim- 

dendtu  vUra  expreffa  .  2, 


caula  doctt  permittttntur  mulieres     gd  9^ 

obligarc, nc  fcilicet  vxorcs ,  pro  quibus  »4». 
promiccuatireauocantiadotatje,  &  ne  ~ 
defpiciantur  a  virts « fie  macrimonium  l^^j^ 
di(trahatur,qua6rationonmilicatquo- 
ad  donauoncs  propcer  ouptias ,  cum^ 
vzor,  ctiam  fi  iUam  qoii  ooBfequerccur,  , 
nondiceretur  ij)dotaw, nccpoflet  a  vi-  ^^^^^^ 


Hfft  militat  tn  donMione  profter  ni^tias   fo  dcipici  &c.  Tertio  ,  quia  non  oamu  jn^ 

fg^OfqtumiliteU  frodote,^,  '    -  ^  *   

%gn  omttitiprimlegitt  dotis  etmfttmiSdoM' 

tiembnsob  nuftias .  4. 
im»imtlmiA  efficacitir  ebligari.  5. 
^0if£d9tis9&  immtims  wn^iatetptk- 

Itffcr  dairis  sqni  refpieit  dotem  ,  &  dmuh 

tionem  ob  nuptias  .  6. 


priuilegia ,  quae  ooncedaatur  proptcr 

doces  ,  conccduiicur  proptcr  dona-  ne  ptop» 
cioacs  propcer  ou^tus,  quia  in  primis  t«r  ""P* 
vior  oaliec  pdudegium  prtclationis  ^'-^'^ 
proptcrdotcm,  nonautcminantifato, 
leu  dooacione  propter  nupuas  per  tcx- 
tom  in  l,  i0idm$  C,  fm  fvtitft»  m  fign.  M- 
beantur,  &  nos  alibi  docuimus.  Quarto, 


4 

OfflBtS 


Tn^iiiiu  non  potntt  efficacitir  oUigari,  ^uia  diucrfa  cftracio  in  dote,  ac  indo-  Jyj^ 
fidMt^fe  tnerinlteiano .  7.  qacione  propcer  nuptias ,  nam  ia  dote  ^ 

fiiuent  mHlieribut  in  ordimai  i^mmt   gDulier  agic  dc  darano  viuodo#  &  ia  non  cou 


agic 

an&fiico  dciucro  quaercndo . 


dodi 

COIB 

peaint 


D 


Vitaada,  no»  ad  lucra  .  S. 

Et  aduerfo  pro  taia  agcn  tc  aducrfus 
IsqywTioXXX.Alibilatidiximus   Matrcm  maritiadconfccutioncmiiiius 


nomiae  donacioois  calis  vcnirc  id,  ancifaii  promiui ,  fcu  donationis  prop-  ' 

^uodmaritusiacckbraciooe  c6tra£tus  ccr  nupcias  bzc  poHunc  coofiderari . 

matrimonialis  vcl  fortcetiara  ante,vel  Primo,quiacaura docis,  &caufadona-  lura  fita- 

^pqft  folccconfcrrc,  fcu  aUignarc  vxori,  ugms  propccr  nuptuspariforajitirpro-  detitia 

qUKabolijs  vulgatonomineappellatur  cadiwtpcr  te«Umi»i.awiw>fe#C.<fe  ^{^^^ 

ante&tum.  Mater  naariti  pro  eodem  donat.  ante  rmft.  Sccund6,  quia  ratio 

aatcfato,feu  dooationc  proptcr  nuptias  proptcr  quara  conccdicur  ind.l^^^C' ^  * 

conftituicfcdebitriccm,vcl  promifit,fcu  rdlaan.  raulicri  fecffcacit^  obligare 

i6ot»i|6auiKprofilio«  vciprocodcou  ^p^glll^niigiiniMifiiiMffinatnm» 
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aVhrtCcilicet  facilius  contrahantur,red    re  dotium ,  vltra  quas  proptcrea  noii 
€     luec  eadem  racio  £itioris  matrimonij    vidctur  extendcnda . 
Caufado  militare  videtur  quoad  donatioaem..*      Nccobftant  contraria  addudba  pro 
tiSfSc  do-  propternuptias,  quandoquidem  ficut   parteCaiae  contendentis  ad  illamdo» 
narioms  dosmouet  hominesadcontrahcndum,    nationem  propter  nuptias  .  Non  pri- 
ob  nup-  ica donatiopropternuptiasmouec  mu-   mum,  quia,non  in  omnibuspari  paHu 
tias  aR{ua  n^f^  ^d contr^fikum.  Tcrci6^uia eciam   procedunt  dos,&  donatio  propter  ntip- 
inmateriaodiofaadmittitur  extcnno,    cias,vt  vidcreprascipu^  eftinpriuilc^o 
6     quandoefteadeffl«&iimiJisracio,prout   praslUcionis,  quod  nonconceditur  in_. 
fAuot  aof^nt  fincemj$u.4e  tnmiyg  ieeif.  $7B.   ordtneaddonacionempropternuptias>  ' 
inatrimo  lujm.^.hic  autemeadem ,  vcl  fimilis  ra-    ficuti  conccditur  in  oixiinc  ad  doccra ,  ^ 
nibicu"  tio  v^c.  Huic  opinicmi  jpro  Caia  fa-   prout  docent  BaUia  ia  l.affidMis  inqiurtA 
dtxcm,ic  VtmtSjVn^iitsieFriiiehifijiecif.  578.   f>rof>ofiti<nKy& ibl eHemCnms ff'.  (fnipotjn 
(lon.itio-  num.7.,&  dccif.iSi.Tmm.].,Kiccius  incol'    pign,hab.j  "HegHiantius  de  pign.  mrmb.4. 
Bemob  leSjecif.partA.  coUcS.  x^%,  -jerj.  qiutro,   fart.xjuoaj6^. ,  loannes  .Angelus  Bc^ius  de 
^HIV^-*  •4i^!^itmsBarh^a€^kS.iiiiJ^^,C.ai   iwrr.iyjMfni.  jx.,  prout  cxprefsicolli- 
yklleiitn.num.^.yic  ia  hancctiam  videtur    gitur  in  d.l.affiduis§.  qui pot.  inplgn.  lub. 
nugis  indinarc  Joasnes  Ungelus  Bt^us  "ijM-HdeaiitemtatitimaddotemJancimus, 
irm4edatee.9Jim,io».. Pro  quo  iameft  mn  mem «imtemiftUaimeiieieem,qiiam 
concludendum  ?  fm  tcmparaferuaredifpofMimus  ,  & habere 

Kefpondeo,potiora  mihi  vidert  iura   iater  creditares  fui  tea^is  ordinem ;  non 
pra macteeicipientB,  &opponente re-  ewim  fr^bitnfemmm  miileres ,  fed  nt^ 
_     rocdium  VeHeiani  in  promilfionc  fafta    dimnum  patiantur  ^  fMif^ue  rcbus  defrau-  g 
IV  hab'  '^*  donationcproptcr  nuptias  pro  iilio.    dentmr,  curamnsi  ex  quibus  vcrbis  ciari  j^^^ 
^us  nori  noflram  refpoofionem  propen-   dediidtiir»qttod  iura  fiiucre  dumuxat 

-Qfuitef.  dct  <:£);»/■. joj.  vo/. 5.  Rationcspro  conicndunt  mulicribus  in  ordine  ad  iienbus 
ncacitcr  cadcmaddu^  vidcncur  hoc  conclu-  d^na  vitanda  inrebus  fuis,nonautcm  in  orcUne 
obiigari ,  dencir  euincere .  Placec  camenprocU-  tn  lucro  quzrendo ,  quz  cert^  applica-  ad  dam- 
led  po-  riori  notitia  nonnuUas  illarum  magis  bilia  fuat  praefenti  cafui,  fccundum-.  ^*^^ 
."n' 1  adamulfim  examinare4&  ad  lliidiorem  quem  agicur  dc  lucro ,  non  dc  damno  ;  ^jf*'** 
X^ln!  formam  reducere.  Secnada  mihi  mtr  «fequc  hic  audicndus  eft  yiucentius  i^  "T^" 

fnam  vim  facic ,  inquaproptcrcafirto.    Franc/jM rf.rfm/.i  81.  wiw.  i    j  dumdicic 
inis  praecipuus  kgblaton&  in  tali  teg,.    d.lAffidms  ff.  qm  pot.  in  f  i^n.  ihti*.  inteUi- 
fin.  c.  id  fVieiaM.  permittentis  vxoccn  »  gendam  eflc ,  quando  mulier  wlt  Td 
.    •  fcu  fasminam  fc  cfHcaciter  obiisare  ex    priuiiegio  pra:lationis  contra  terHum» 
promifsionc ,  feu  fideiulfione  elt,oe  fasr    qui  cumea  nihil  contraxit,  in  quocafu 
|bc4»dk}Iin>"^  promiilaria  indotau  remancac.    acieoda cft illa diftinftin lucriA  dam- 
tata  re-  ibi- eaim  ftreiidm  ffi  f*^i  eafm  niinpnuilegioaleBConce0b,adcone 
mMWce  mfertaif  imtnieaian  mtiieremfieri  mm^   tale  priuikgiumh^eaclocum ,  quan- 
tmmt .  Quomodo  autcm  poccft  fieri  in-    do agiturdc  damno  vitando,non  verd^ 
douu  exeo  ,  quod  non  confequacuc  quando  agiturdcJiuctQquaBrendoj  li^ 
dodationem  propter  nuptias ,  quae  eft   cus.  ver6 ,  quando  muiier  mk agere> 
DonAtio  quiddiftin£tumab  ipfa  dote  ?  Rurfus    aduerfus  aliam  mulierem  ,  aqua  fibi 
propcer  profequitur  cpxtus>.<^/if  AWo/<r/iM»  promilTumfuicanie&tiim^reuprxdita 
"upcitt  ttfelU,&  diflri^metrieeemimitviVKCxci   fideiuffip  prodonicioiie  proptcr  nup- 
fe  tenet  ficlebecrepellia  vii-o,  vtiquc debcccirc    tias.quia  tunccumiUamulicr  fitobli- 
vufT^^  cx  caufa  ie  ccnence  cx  parce  vxoris  ;  gata  expropriaadUonepoteftconucnt- 
Qttotnodoattiem  Imx  poteft  contingere   H,  &  compeUi  ad  execuoonem  pronii^ 
exmotiuodooationispropter  nuptias,.   fionis.  Non,  iiiquam,audiendus  cft, 
q|uaB,feu cuiu&obligatiorcienecexpar'^  quia,cum tezcusniiC lji^fidm^.qmpot. 
te  liri?  De^de  peto ,  ain  hic  defpcftnL  in  pign. htAemtm CTprei»  afterac ,  quod 
vxoris  ,qui  timctura  viro,  coiifidctur,    nonpro  lucro  mulieribus  fj.uor  imper- 
yC  poteft  proucnire  ab  eodem  viro ,  &    tiatur,(ed  ttntumpro  damoo  vitasdo* 
lioe  non ,  quia  podus ad  ipfum  fpeaac   priuilegia  non  ftmt  estendenda vJtra..< 
illam  donationcm  conforrc  ,  an  vcr6 ,    cauCim  damni ,  cxtra  quamcaufani_, 
prQU(  pottft prcvtenire  ab  alio  vuroj  cui   damni  non  eft  £acienda  cxiea(io  oonora 
pd^  morcimprimi  GomigerientilMkef  aliudpriuilegium,quogaudetalia,mir 
&  hoc  eci3,m  non ,  quia  ipfc  debcc  eflic    lier  oerapcyelleiam . 
conMoCUsdote»&  lLnoluiaec>non.debe-      Noo  lecundum>  c^uia  principaiis  ra- 
hex  msutrinoab  aoqolefeere ,  Vlceciwi  tio,propcerqaaA  Ai  i.  t.fin.  C.mfflleit- 
proccdit  idem  textus  fcmper  aflcrens.  mtm  conccdttur  mulicri  pofrc  in  cau- 
4ifpofuinnfm  hanr fpQCiaUt^wflcfiwQr  (aiiidotisproaiiaiiecftucit^oUigar«^ 

cft 
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ftft,nercmancatlndotata,ncderpiciatur  fmel  pr<cllari  placuit,qualiaeiniqne  ft^tere 

a  marito,&  nc  matrimoniu  diflrahatur,  vcrhi  cenfemus ,  pue  fcripta  fuerint ,  fine  i 

Fiuoris""     ibidem  expicrsclcgitur  ;  hxc  auccm  mn,etiam  ft  fiipultttio  in  poUicitatione  rt-  proponf- 

lecis  eft  Wtio  non  militit  rdpcdku  dtjnaiionis  rum  datjlium  nnnimi  fuertt  (ubfecutcu .  tnx  oSw 

nc  limi-  pioptcr  nuptiss  ,  cum  cx  dcfcftu  illius  Rurfus  pcr  tcxtum  ini.vnica^.&  vtple-  in  fuit 

j\x  md(v  non  remancrec  vxor  indocata ,  ncc  pof-  nius  C.de  rei  vxor.  a3.  dccernitur  etiam,  terminij. 

tata;  re-  fct  a  marito  defpicijvcpcr  fc  patct,cum  quodpro  dotc  fimplicitcrpromiffa  dc- 

«xuncaot»  huiufmodidonaciodebcata  marito,&  tur  tacita  flipulatio  .  Difficultas ,  quas 

ex  partc  noariti  proccderc  ;  ex  quibus  in  prxfenti  paragrapho  confurgit,eft, 

dcducitur  ,quid  fic  rcfpondcndum  ad  an  dcturtalisa£lio,6£  ftipulatiompro- 

tcrtium,  cumnon  milicct  cadcm ratio  miisionc  dotis  fimplicitcr  fa^a  ex  co, 

intcntaaiurc  ;  Nequcobftantca,  quac  quod  illapromifsiofitdcdotc  incerta? 
dicebautur  in  fccunda  rationc  partis       In  ordine  ad  adionem  ad  dotem  in- 

oppDfitx  ncmpc ,  quod  ratio  d.  l.  fin.  fit  ccrtaniifimplicitcr  promifsam  candem_.  _  . 


fauor  matrimontj vt  fcilicct  facilius 
contrahatur,  qux  ratio  etiam  militat 
in donationc  proptcr  nuptias,nam  ficu- 
ti  maritus  faciliusmouctur  proptcrdo- 
temad  contraheiidas  nuptiascum  ilia 
faemina ,  ica  cciam  cadcm  fasmina  faci- 
lius  mouccur  ad  coiurah.ndum  cunruj 
illo  vifo  propcer  illam  donationcra 
Soliiirur  P^Pt'^''  nuptias.  Nonobflant,inquam, 
inftanti.i  4"''!  fauor  matrimonij,  qui  in  illa  lcgc 
oppont.\.  confidcratur,  rclpicit  oncra ,  quacfe  tc- 
ncnt  cx  parte  mulieris ,  cui  fpccialitir 
faucrc  intcndit ,  cum  ipfa  fubijciatur 


dari  nsgant  Baldui  '^ipueUMs  dedotepart.  j^^^^j^. 
6.priuil.  \  .nu.6.,&  priuil.  i.  mi.  1 1 .  verf. 
&  prjtdiHa  omnia ,  Toatanus  <fl  /.  i . ».  59.  dari  ac- 
ff.folut.matrim.,  Gomex.  adl.^o.Tauri  nu.  tiorwnu 
19,  verf.adde  tamen,  qui  omncs  moucn-  ad  doce 
turca  rationc,quiacirca  idencqueunt  jpcertara 
duo  concurrcrc  ,  qu*e  fint  contra  com-  ^^^^ 
munis  iuris  difpofitioncm  per  tcxtunru  mifliuo. 
inl.i.C.  de  dotis promifjione  in hac  aucem 
hypothcfi  duo  concurrcrcnt  aduerfui 
ciufdcm  iuris  communis  dilpofitioncm} 
altcrum,quo  concedcrctur  aftio  cx  pa- 
ao  nudo  ,  quod  cft  contra  textum  1«  /.  . 


pcriculo  dcfpc^lus  a  viro,&  rcgularitcr    iuris  gentium     i^itur  nuda  ff.  de paS. ,  al- 


viri  rctrahuntur  a  nuptijs  cum  fxminis 
proptcr  defe^tum  dotis,  non  fic  fxminx 
a  nupiijs  cum  viris  proptcr  dcfcftum 
donationisproptcr  nuptias,  cum  perci- 
neat  ad  cofdcm  viros  fuftincrc  oncra 
matrimonij,  ncc  modocadat  fub  obii- 
gacionc  donatio  propter  nuptias . 


$.  XXXI. 

An  promifsio  dotis  incertac  fimplicit^r 
fac^a  per  pafium  nudum  panat 
a^lioncm  ,  &  an  habcat  tAci> 
tam  lUpulationcm. 


Troponitw  cafits  in  fuis  terminit .  l . 
Hationes  fuadentes  ad  hanc  dotcn  non  dari 

aSionem  .  x. 
Et  item  non  dari  tacitani  {iipHlationem . 
TromiJJioai  dotis  incertx  quaad  quantita- 

tem  per  nuditm  pj£lum  faQtt  competit 

aSio  .  4. 

Jn  famorem  dotis  duo  pofsunt  admitti ,  qtut 

fintcoiitra  iuris  difpofitionem  .  5. 
■£tiam  ex  illapromifjioae  dotis  inccrt^ba-    pro ccrta,&  dctermiriata  CdWmnwroB/. 

beatwr  tacitafiipulatio  .6.  jri .  alias  conf.  6.  de  priutleg.,  Baldus  conf. 

188.  pfr  fof.  Lib.  y.,  &  hoc  videtur  coUi- 

DIsqyisiTio  XXXI.  Pcr  texcumrs/.    gi  cx  textu  inl.cum  poji    geiierg.de  imt 
ad  exatiionem  Cdedotis  promif.  hacc    </of  .,fcd  dos  iJla  inccrta  pcr  paftumnu- 
■decerauatur .      exa&ioaem  dMis,qiiam    dum  promiiU  de  facili  pocdl  rcduci  ad 

'  ccrti- 


tcrum,quodoti6  inccrtse  promiifiofub- 
fifterctcontra  tcxtum  « l.itafiipulatnsff. 
de  verb.  obligat. 

Inordine  ad  ftipulacioncm  tacitant-)     .  ^  . 
audlorcs  ctiam  ijdcm  ncgant  eandem  jj^^ 
compcterc,  quia ,  vbi  non  daturadio ,  ";J^t,inu 
nec  videtur  podc  dari  ftipulaiio  ,  qua:  ftjpui;^- 
eidcma^lioni  accedit,quinimm6docent  tioaeia . 
Baldus  'Houellus  d.  p.  6.  priuil.  1  .,&  X.,&C 
poft  z\imMenochiHsdepr£fmitptMb.^.prtc- 
fumpt.^.  ».ii,,quod,quamuiseidc pr6- 
miilionidotis  incert£per  pa^um  nudii 
compctcrct  adtio  ,  non  tamcn  competc- 
rct  tacita  ftipulatio ,  quta.  in  ordinc  ad 
idemnonpoliuntcumulariduopnuilc- 
gia  contra  iuris  communis  difpofitio- 
nem  .  Nihilominus 

Rcfpondco  primo,cidcm  promiflioni 
dotis  incertz  quoad  quantiutem  per  4 
nudum  padlum  Uctx  competcrc  a£iio-  Promii- 
ncm  .Antonius  Gubertus  de  dote  c.  <t. mr.  5.,  '1*'"' 
&  fcqq.,  Mantica  de  tacit. ,  &  oMig.  con-  JJ^  ^ 
uent.  lib.  11,  tit.iz.nu.  15.,  loannesjti^c 
lus  BofJiiistraB.  de  dote  r.p.  nu.  80.  Ratio  com- 
cx  i;s  dcducitur,qusfupradicebamus,  |«tit  ac« 
quodfcilicct,quandodosinccrta  poteft  tio. 
dciacilircduci  ad  ccrtitudincm,vcl  per 
conicduras,  vcl  alio  modo,habcatur 
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certitudioem  ,  r^uJaado  fcilicet  eut-  tet  iacaTu  (peciali  hxunk  dotia,vtfu(ift 
dem  ad  noraiain  patriinonU  docancjs ,  iimuebani ;  dcindtnoncencqrferenttl- 

dignitatis,  &:  couditionis  promiflarij ,   la  duofpccialia,  cum  illa  incertitudo, 
quaiiatis  ouptiarum  cdcbraodarum,  vtpoce  rcducibilis  ad  cercitudinemjha- 
l\h  dos  &ooafiietiidmtslaci&e.exquibasom-  bcitttf  procerritBdtne.Dixi;,/i  certtvHt-' 
inoerta-,,  nibus  tanquam  cx  ccrtJ  rcgula  dcfumi-    MerftUterfaretillare^^ula.  Namplcrique 
cum  fic   curcaxa §ut  omnium docium,ade6que  aflierunt etiamia alijs  matcrijs  a  dote^ 
redi^bt-  |ia|jeiida    tanquam  cerca  *  pit»  qua..«  noa  habere  vericatem,  vt  prxci  pu&  do- 
iftudii^  proptcrea  locum  habcbit  difpofitio  d.  l.    ccntCiAemMs  de  dotc  r .4.  num.-^.,  vctru^ 
Yfflifefxu  *  *^  exaSmem^Mdot.fromif,,im»aCum  Earhofaad l.i faTt.^^n.-j.ff.foUttjmatrm^ 
pocercft  coneedatadinaem in  ordtneaa  pcomif-  Tkuriu §.  i .  biftit,demm.t^Um.n. 1 1., 
ftonemdotisnudopadtoconccpca,eiu<;    ^ugifiitmt  BarbefaeoUeii.adl.i.n.3.  (^.dc 
cxccucio  non  vidctur  poflie  impediri  ex   dot.  frmif. ,  qui  reTpondenccs  ad  cex- 
mocitm inoercltiidittit» cum  de fiK^li  ad  tBm  i»4.  i.t.C.ie iotis  promif.  afleraoc 
ccrtitudincm  pol&c  rcduci  pcr  rcgulam    ibidem  non  fuiffc  dotcm  dcclaratam.. 
mox  traditam,  vnde  noa vidctur  in  hoc  nullamco>quia  duo  fpccialia  concurrc- 
vim  fiioere  id^quod  proadoa&  ienten-  renc  tdiiernis  legis  comrauots  difpofi- 
tia  affcrcbatur,nemp^,quod  circa  idcm    tioncm,  ncmpc  inccrtitudo ,  &  nudum 
pefjucunt adaiitti duo  ijpccialia contra   pai^um, (ed quia ibi oon  fada f uicpro- 
ittmcommimisdtfpofitioaem , non  iiH  mifBodcpcaBfeodyfedfolummodoindi- 
qaam,in  hocvidctur  vtm  faccrc ,  quan-  caCumpnJpofil&pCQmiciaididefilQliOt. 
ooquidcm  in  hoc  non  mil  iu  c  racio  Cpc- 

CttBmciiquoad  tnoercicudin6 ,  cum  lUa  ^   — 

dos»  vcpocedc  facili  reducibi]i$  ad  ccr^ 

ticudincmhabeacurproccru.  Deinde  XXXII. 
dancciam»  quod  duo  in  hoe^peeialia^ 

concurrcrcnc,  quod  vidctur  rcpugnarc    An  marito  ad  cxigcndam  dotem  pro- 
texcui  in  1. 1,  c.  de  dotis promtf. ,  hoc  u-       miUamcompcuiadtiocx  Hipulacu 
meo  non  repugnac,  vbi  agieur  de  docia         cx vi  /.  tmic.  $.  &  vt  plenint  C» 
*     fauore;  hoc  manifcftc  cuincitur  in  doce  deiciWMr.dV. 
ln£uion  proi^w^f^  ^  niulicrc  in  iauorcmaiteriusj, 

doc^tdno^^^^^^^^u^^fP^cialt&OOncurrunccu-  S  yU  M  UKt  rUl 

poditnc    cra  iuris  dirpoucionem ,  nempd ,  quod 

concur-  promiifiofadta  a  muliere  ccncut  irrcuo-    I»  qwyemi^at  ratio dubitaadi.  i. 
]rere,qux  cabiliter  concra  Senacus  Confultum^    Marito  videtw  fi^eieatir  fna^m  fer 
unt  con-  VcUcianumA  quod  promiifio  faaa  ab      aSionem  exconditione.  x. 
diTpofil'^  cadcm  pcr  nudum  padbum  pariac  i£tio-    Etiam  exparte  mariti  competitttuitafiipit- 
ligjiaig^  ^  nem  ad  cxad^ioncm  ciufdem  ,  &  umen       latio  Itvalis . 

*  illa  duo  in  fauorem  docis  fortiuncur   USi»exfiifdatiteiiM^'atiimfiifr4  <g* 
'   fuum  efiCe^tum  pcr  cexcum m  <f.  /.  fin.  C      tionemex  emidiBUm»^  4. 

4i  ytUeiaKL  Totcjl  dki  a^lioncm  cx  condiSione  "/f  fnmg- 

Rcfpoodco  fecundo.  £tiamiailia_»      tamferaS^oaemcxfiifdatu,  5. 

Sjmilfione  pcr  pa  Aam  nudum  fiiAa  de 
^         tcinccrta  quoadquantit.itcra  eft  im-    T^IsQyisiTio  XXXII.  Vxori  ex  vi  d. 
Eti.am  ex         taciu  (Upuiacio  loamief  UageUu    kJ  leg.  vmcit  §.  &  vt  fUniiis     de  rei  . 
iiia  pro-  B<^itttreBMi«tte.^.  iw.  81.  Ratio  eft,  nwwr.  «ff.  compcccrc  aftioneiii  cx  ftipu-  r-^-  - 
miflionc  quia  tcxtus  in  d.  l.  vnica  §,  &  vt  pleniut    lacu  ad  rcpcccndam  dotem  in  dubiia-  turo^]!; 
docis  in-  c. derei  vxor. dl» non  praTupponit  fti-   tumdl, cumaaifeft&extalitextueuiit-  fitirmflw 
certz  ha-  puiatfoiiemeipreflam»fed  ondam  pro-  catar .  Sed,  an  maria>ectam  ooaipetat 
^^1^^  nuflioncmj&uatimcidcmadijcitftipu-    ad  exigcndam  apromifforc  dotcm  pro- 
niJSi   lAti^<icm  le^lcm >  &  ucium  i  Rurfus.  millam>  id  dl»  quod  ia  praBfeati  vcaic 

*  tneadem  I.  et  rxcSranMc  C.  de  iotis  fre-   examinandum  ^ 

mifjionc  promilTioni  pcr  midum  pailum  Tcxtus  in  d.  l.  vnica  C.,de  reivxor.aS. 
coQceditur  adi:io»ecgo^  cidem  incciligi  loquicur  in  hxc  verba.  Rei  vxorid  itiKpie 
debetadic6ta  ftipulatio  ticita  >  &  lega-  dtiem  fMata  fimeimiummiesfyterferex 
lis,quandoquidcm  pcrrf./.xffl/f^  ^.rfprf/  fliptdjtu  aftionem  exigi ,  ftuifcripta  fiterit 
I^ationes  t;x«r.4fi.ftipulatioadi)cicur  cuicunquc  fiipHlatio yfiui  nonyVt  tntelUgatnr  fiipmU' 
pro^ttf.  aAimd yper Quam  poflitciigi  dos  pro^  tinreipfa  effefid^sutai  per  quae  wmu» 
mitfa;  nccoblur,  quodconcurrant  in-.  noo  vidctur  ficri  diltindio  intcr  ftipu- 
eodem» &  cicodcm  fontc fauoris dotis.  latiooem in fauorcm vxorisadrqwteo^ 
iUa  duofpecialia ,  quandoquidem  ilU,  dam  doKm  ,  &  ftipulatiooem  in  fiiiK^ 
«^aUjfivenniiiiciialiiitnic^Mo»  icaiiiiadtiadeaiMtamciivaKU^quan- 

do 
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dotantum  promKTa  fuit . 
S         Ricio  ,qux  in  hoc  vidctur  potiifi- 
Maricft  mum  ingcrerc  aiiquam  difficulatem, 
vi^cur    in  eoconfiflic.quod  rofpc^fiu  mariti  ad 
SunacQ-  exigendam  dotcm  proimaam  conccdi- 
c^^^  tur  aAio  cx  condicionc  por  tcxcum  inl. 
per  ;iCtio     exa£ii<mem^.de  datis  promif.  vndc  fuf- 
xxm  ex  iicientcr  vidccureidemprouifumj&pcr 
«ondioo*  «oafequcns  cideni  imo  oonoedeiKlain^ 
cacitam  (lipulationem ,  prout  nourunc 
Cuiaciuscoafsilt.  i6.,  &  Glofa  ind.  l.  vnica 
in  princip.  C.de  rei  vxor.aS.in verbo  omnes, 
vbi  aiicrit  poflc  dubicari  de  flipulatione 
cx  partc  viri .  His  tamca  minimi  ob- 
llantibus . 

»        Rcfpondco  ctiam  ex  partc  vlri  com- 
MArito  P^'^^'*  tacitam  ilipulationcm  lcgalcm_. 
adexigc-      cxigendam  docem  promitTam  Bal' 
dam  dcJ      T^Mf^/w  de  dote  part.  6.  priuile^.  i. , 
tem  com  Campeggius  de  dote  «.57.»  Menocbi»s  dt^ 

pcnt  ta-  prxfumpt.lib.j.frjefumpt.^.Hii.daC^f^i^ 
citA  ftipu  ins  Dorclliis  iufimma  deeif.part.  5.  tit.  5. 
!at  I  o  lc-  ^  ,  o MMtiet  de  taeie.,&  amb^.contient. 
•     iib.  14.  rif .  p.  nw.  4 ,  loannes  .Angelui  Bof- 
ftustraH.  de  dotec.p.  nu.  <5j.  Ratio  cx  co 
deducitur  priino,  quia  ccxcus  ind.l.vni^ 
Minfrincip.  C. derei vxor.  oB.  inducit ca- 
cicam  Hipulationcm  in  ordine  ad  om- 
nes  dotcs,  quod  intclligi  dcbct  in  or- 
dinc  ad  ipiam  conrcqucndam  per 
cuffl  s  cui  de  iure  debecur ,  quod  po> 
tifimum  Terificanir  inordlnead  ma- 
ritum,  vtexcadcmpoflicconfequi  fru- 
tt  rtro-  oaera  fli&criaionij  ruftinen- 

^iie  I.-ite.  da  .  Secundo,  qoia  w  ead.  /.  vmea  $. 
preconcc-     'i^i  picnius  cx  vtroquc  laicrc  conrti- 
tditurhy»  «(^iturucicahypodiccaj  nempeexpar- 
V<>tl)9Gft.     mariti  ad  conrequendam  doteni^ 
fibi  piominam,  &  cx  partc  vxoris  ad 
caadcm  rcpctcndam  ab  eodem  marito, 
ab  eius  haeredibus ,  ergo  ctiam  ex 
vtroquc  latcrc  dcbctcoiiccdi  taciu  ili- 
pulatio  ad  candcm  rcpcccnUam  ,  vei 
confequendam ,  quandoquidem  tacita 
t       hypoUicca  ,qiuc  li:c  n.ducicur  in  fauo- 
rem  dous>tunddtur  in  lila  caciu  ftipu- 
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tioncm,  quas  in  hoccafu  cft  bonae  fidci , 
adcoquc  magis  fauorabilis  clt  ipii  au- 
rico,  rcr]pc£kucuiusproptereanonp(>- 
tcft  dici  uiperflua  .  Addc ,  quod  anti- 
quitus  ctiam  crat  prouifum  marito ,  6c 
vxoriinordincad  dotcmpcrrci  vxorif 
afttoncm  ,  &  tamen  ad  ciufdcm  doiis 
fa  uori  magis  confulcndum  conccdit  ac« 
tionem  ex  ftipulacu  in  ipfam  transfufa 
rci  vxoria:  adionc  in  d.l.  vmca  C.  de  rei 
x;jror.tfil.,crgoctiam,  quantumuisma- 
rico  fueritconcefsa  a£Uo  excondiftioae 
ad  exigendam  dotcm  promifsam  per 
tcxtum  /II  d.l.ad  exaSionem  Cde  dotis  pro> 
mif.  non  erit  ipR  deo^nda  zGlxo  ex 
ilipulatu  ex  benigna  iuris  interprcta- 
tionc,adhoc,  vtlcructur  aequalitas  in. 
ter  coniuges,  adeout,  fitalts  ftipulatto 
coinpetit  vxoriad  rcpctcndamdotcm  a 
marito,ctiam  cidcm  maritoconccdatur 
talis  tacica  Hipulatio  ad  exigendam 
dotcm  promifsam  ab  eadcra  vxorc ,  vcl 
a  promiiiorc  pro  ipia .  Quodjfi  vrgeas, 
dilparcm  clse  rationcm  dc  aftionc  rei 
vxori%,  qus  antiquitus  conccdcbatur, 
comparatiucad  a^ioncm  cx  ftipulatu, 
acdcadtionc  cx  condiftionc  rcipcfiiui 
ad  candcm  tacitam  ftipulationemy 
quandoquidcm  rci  vxoriae  afkio  noui'- 
tur,  &  transfitnditur  in  candcm  aftio- 
ncm  cx  Itipulatu  pereunte  prima  ac- 
tionc ,  a£kio  autcin  ex  condiflione  ad 
cxigcndain  doccm  nccnouatur ,  nccin 
aiiam  transiunditur,  fcd  ipfa  rcmanec 
in  fuo  robore,cum  de  nou.itionenuUibi 
conlkt  ;  vnde  «quum  non  videtur, 

3uodmordine  ad  idcin  dccur  duples 
iftinfhi  aftio,fcd  fccunda,  vt  fupcifluf 
rci;ci.itLir.  bi,inquam,hoc  vrgcasillatim 
rclpondcbimus  primo ,  &  adtioncm  ex  dici  ac* 
condtfttonc  pofse  dici  in  hocquodaino-  dona» 
do  nouatain,6:  transfufam  iii  actioncm  "f  .5"*^ 
ii\iii^\x'uiu^\:v di.vmcX jicrcivxor.M,  ^ 
Ibi-  km  in  prxfcnrinmminimxm  a^gredi'  ^^..^^^ 
miirta-nfuper  rci  vxo.-ix  ailior,c ,  quimcx  pcr.idlio 
Jlipulatu  earuM  commmiones  >  &  differen-  nem  « 


5 
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latione.  Tercio,  quia  dilpolitiom  «.  /.    tias  refeeantes,  &  in  vnmi tramitem  ex  ftipnh* 

t;n/r4  C.rff  rf/ xrA"<w.  dfif.  cll  ainpliatiua_.  flipnLun  adnjn^^s  t(';;ii-;  r:i  i-xc.nx  itis  ,  C" 
refpe&u  iurium  prfecedentium  in  01  di-  quod  dtguum  cf\c  v.ilere  cenfcmus  cmelu- 
ne  ad  Ciuorem  doosycum  fit  omni  iure  deHtes}  vbi  nota  ,  q  u  od  aAio  rei  vxorif» 
fauorabilis  ,  &  loquatur  dc  omnibus  c:at  .mtiquitiis  act.o  cxcondidioue,  & 
doubus  vniuerfalucr,6c  nourcftnctiuc.  cum  dicatur  toinm  rei  vxoriaius  ,  vci- 
Kcque  obeflTe  poflunc  ea ,  quac  in^  quc  quaecunquc  aftio  dc  re  vxoria ,  & 
racionc  dubic.indi  aftcrcbantur,  qood  doteintclligacurcx  vi  huiusdifpoGtio- 
"  *     nis  transfula  in  illam  ucium  ftipula- 

tionem ;  fecundo  oon  cfl  inoongrauoi 
duas  adiones  circa  idem  cuouilaij» 
^uando  func  diucrf;  rationis .  . 


—  r  - 

'AStio  ex  f*^'''*^^'  rcfpcdku  mariti  fit  fuAidentir 
ftipuhtu  prouifum , adcoquc in  ordinead  ipfum 
eft  am-   vidcatur  lupcrflua  hsc  tacita  ftipula 


pli.atiua  tioiNon,inquam,obeircpQisunc ;  tum 
jupr.i  .ac-  quiadiipofitio  d.l.vnic.C.derei  vxor.aS., 
tionem  yj  niox  innucbam,  cfl  ampliaciua  ,  fic 
**  fupra  adioneni cx  condktiouc ,  qua;  cx 
ffaae»  fuo  cftftriftiiuriuuldttntpnJt*. 
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videtur  alijs  renuntuitiini ,  adcoqut> 
■"•^    vtramque  uou  pofse  elle  progcuam;  fed 
hdlh  poceft  etdem  rerponderi,arsereiido 
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1              f*  XXXIIJ.  inhocproficuamersc^quodpoccftvnaai 

I  digere  releruajido  filM  lus  ad  aluin^ 

Ad  quid  inreniiac  aAio  ex  condidiOQC;»  exprersi . 

fi  noa  fitnouata,  RcfporKicntalii  fccando ,  talem  ac- 

I  £lioncm  ex  condi^ione  cfse  niiem  vxo- 

^         SVMMjiHtrM.  ri,  quamuis  non  forecproficua  marito,  5 

qu ia  cx  V i  rf. /c .C.</f  rei vxorim afJ.con-  Scnt&i» 

SenfMS  titidi mfiff9fitta$ieejcpofttKs .  t.  ceditur  quidcm  tacica  ftipulatioj  &  u-  fi^^ 

fDuplex  fciffentia  ehta  noHtttnem  tSitah  cica  hypocheca  ex  vcroque  latere,nem-  j.^  ^.g^. 

ex  condiSione  .  i.  peex  partemariiiad  cxigcndam  dotcm  didtone 

Bie  fifpmtmr  am  »nm»  .  j.  profflifsaffl  j  &  ex  partc  vxoris  ad  repe-  efle  vtili 

ftibf  ^  f *8h  tMrito  eX ^tSittHtiu  tendam  dotem  traditam  eidem  marito,  vxori  »d 

t&Umim .  4.  nont.injcnconccditur  vxori  ad  cxigen-  ^'^^^7 

Smeiuiaifierent  aSionem  ex  evn^Sione  damdoccm  a  Patre «  vei  alioproffliUo  f^^^^ 

effe  vtium  vxvri  ad  cxigendcem  ittem  j  re ;  vnde  reTpeAueiulclem  in  ordine  ad  jnttton 

fromifiorc  ,&  qnmodo .  5.  huncctfcftum  conccditur  a<ftio  excon-  quo-* 

MR  vtilis  marito iaorfUne  ad  fideiufi$remj6.  dicione ;  hocque  cxprefs^  rentit  Tetrus  laodo  • 

Barbofkind.t.i.fart.j.mmt.tt.f.foltit, 

|IsQ\isiTio  XXXIII,  Maxiroa  cft  matrim.  Clofa  inl.ft  Tatcr  f.  dcdor.pro- 

'  controucrija  ioter  DD.  circa  ea»  mif.,Cabriclcommm.cml.itlf.}.coHcl.^., 

quaemox  djcebamo» ,  an  rctHcetaaio  $mr4mdccif.x%9jmm.t6.,HoiiemaaHe' 

illaex  condi<flionc,  quxconccditur  pcr  cif.^^ .  Swdt  nHm.^,^yincentiHsde Franchis 

textum  in  d.l.  ad  exaSionem   .  de  dotis  decif.j^.num.i.i&Jefq.ffaberlib.^j.Coi, 

^     prtfmi/.intcUigJturnouataperaAionem  rr>.df.(/</fn.5.RatfoH!iemexeodeducont» 

Senfus      ftipulatu  ex  vi  d.l.vmcx  C.dcreivxor.  quia  aiftiocompctit  ci ,  qui  acqui.  it,& 

"Sft^f* "  4£(.«adcoucampiiusnonriciocuscidcffl  in  quo  ilipuiacio  concjpicurj  non  ci> 

'^^*  aftioniex  condiftfone,  ficuti  ampiius  cuitiscontemptacioneac^uiricur.  Sed> 

tion  cft  locus  rci  vxorix  a<flioni ,  duin  an  hxcverafint^tu  videris.Hocccrtuffl 

futgofius ,  &  Salicetus  in  dJM  exaQtonem  eil ,  quod  loannes  .At^eius  Bq^us  traS,  dc 

tjdedotis  fronUf. ,  TetriKt  UA^a  ad  l.i ,  dote  e.pjmm.  47- 

Sne  relata  coatrana 

part.^.num.^.verfusfiri.  ff.fotut.matrimon.  fcntcncia afferente cx ^quitatccanonica 

'       fuftincnt  dj(^am  aaionctn  cx  condiaio-  vxorcm  poflc  agere  aducrfus  profflif- 

,    ne  inteUigi  fublaum  ;  alij  ver&  inter  forem  ad  docemexigendam,auecatex 

limentU         Fortnnius  in  l.legitima  nnm.  ii.  jf.  de  fcntcntia  iani  communitir  recepta  VXO» 

^jgig^  p45.,  .Antonius  Guhertus  de dote  cu^.  n. x.,  ri  non  compecere  a^ionem  cx ftipufacit. 

wtianS  &j,f6tcti3.mTetrMsBarb^a  loc.cit.,  Rerpondentalijtertio,  quod,niide- 

aAioaii  (quiquan^nis  aflcrat  contrari.im  opi-  iufsor  acccfserit  pro  dote  promirba  non 

«  coodi  nioncm  clkcoinmuncm,adh9rct  taracn  inucniatur  in  iurc  difpofitum ,  quod  6 

huicunquam  tutiori)  ruftmenc  cumu*  aduerfus  cundcm  fidciufsorcm  ctmce*  Eft  ycfli» 

lari  fimul  aftioncra  cx  condidiooej  &  datur aftio  cx  ftipulatu  iac(ta,&  taincn  marito 

a^ioncm  cx  ftipulatu.  aduerfushunccx folo  nudo  paaodetur  "j*?^^"* 

PfO  nuocfupponimus ,  quod  per  il-  adio  ex  condi^lione ,  prout  habciur  iu  l^^^^ 

3     lama^lioncm  cx  ftipulatu  indu<aam  pcr  /.  fi:.  C.ad  yclleian. ,  &  docct  Haldus  V.o- 

Hic  lup-  /.  vnic.  C.  de  rci  vxor.  aS.  non  nouetur  hcLIus  dc  dotcpart.6.priuil.\ .  num.^.^  Si' 

ponicnr  illa  aftioex  condiAionc  /.  ad  exoQionem  culus  conf.  1 7.//&.5.,quamuis  cxtra  cafuo 

"W»  no-  f  .</e  <fof/fprom;/'.,& inquiriraus  adquid  dotisfidciulsornon  obligctur,nifiinccr- 

infcruirc  ]^oilit  lUa  adtoexcondiajoncj  ueniat  ftipulatio  per  tcxtum  in  l.blandi' 

qus  illsta  fupponitur  exiftentt  illa^  mCjefideii^.  Alias  plurimas  vtilitatta 

aftionc  cx  tacita  ftipulatione ?  d.l.ad  exatlionem  C.de dotispromif.taXOUOf, 

Refpondco  primo,illam  adionem  ex  tsxTctrusBarbofaadd.l.i.part.^.im.ilt 

condifttone  vulcm  e(se  in  co ,  q  u  od  val-  i»f^,f^ob»»wuitrim„  qucm  tu  coafttle. 
^     dc  proficuum  cft  a<ftori  plurcs  habcrc 
Vtiiis  eft  ^^^ones  etiam  in  ordinc  ad  rcm  ipfaffl, 
<1U  adbio  nao,fipervnam  nom  fueric  in  caula.» 

ob  plu-  obtcntum,potcric  obtincri  per  aliam .  -^-       -s  -r^ 

«jjate    itiinfpecicfcncit.Perrjtf  Bdri>o/ja</</./.  ■Kl  £h  ■R  -«M 

i.part.^.num.p.f.folMt.matrim.  Scdia  JiUinai  mJttmt 

hoc  ditficultas  videtur  cfsc ,  quia  vbi 

plures  cofflpciwu  aftioacs  voa  clcOa   

S6      f.XZXIV.  I 
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^  Manticadetacit.y  &  (mlig.etnMent.l(f>.if. 

tit.  7.  nu.  \6.,  lambcrtinus  de  iurepatron.  3 
$.  XXXIV",  ty<i£i.4..art.^^uxfl.princip.prima  part.lib.  Sentfri» 

i.w.(j.,procuiusopinionis  confinmtio-  *''?^">ii 
An,&  qua  rationc  dos  di^a  inducat     nc  adducunt  tcxtura  /« /.  fin.  C,  ad  vei-  ^onem^" 
obligationem .  vbi  fafta  cft  fimplcx  pollicitatio .  &  obiiM 

Sccundo  tcxcum  in  /.  vmca  §.  <iffc<//>  C.  tionen» 
SyMM^KiyM.  de  rei  vxor.  aB.,  vbi  cx  contradu  intcr 

alios  inito,qu^ritur  ius  vxori  quantum- 
J^N/i veniat  nomine  dotis  diS^e  in  pr^tfenti.  i .    uis  abfcnti .  Quid  iam  concludcndum  ? 
Scntentianrgansoriri  a[lionem,& obligatio-       Rcfpondco  ,  probabilius  cfic  quoad 
ncm  pro  dote  diHa .  x.  dotcm  diitam,  lcu  pollicitationem  ciuf- 

Sententia  aginnans  oriri  aClionem,  &  obli^    dcm  fimpliciter  faftam  oriri  aftioncm , 

gationem  ex  illa .  &  obligationem .  Ita  prsctcr  prajcitatos  4 

Trobabilius  ex  dote  di3a  oritur  aSio  ,  &    DD.  pro  fccunda  opinioac  BaptislakS.  Probabi- 

obligatio .  4.  Blafto  de  priuit.  dot.  cent.  i . ».  x.,  Fortunius  " 

ConfeJJio,prout  habet  vim  donationis ,  tenet    inl.i.  in  princip.  n.S.ff.  depaS. , Taulus  de  i^^j 
etiam  per  vcrba  enuntiatiua  faBa  .  y.       (^ittadinis  de  iure  patronat.  part.  j.  nu.  48.  Jicir.-i:io. 
Tollicitatio  etiam  obligat,<juamuisfttfaU(t    Katiocx  ijs  deducitur,  quzfupra  dicc-  neoritur 
k  pcrfona  non obligata  dotare .  6.  bamus  fub  hoc  eodem  tit.  de  dote  1  .pranot.  »^^0 , & 

14,,  vbi  diximus  dotcm  fufficicnter  con-  obligmo 
llsQvisiTio  XXXIV.  fub  hoc  codcm    ftitui,  &  probari  pcr  vcrba  cnuntiatiua, 

muloContraBus  xyi.de  dote  J.  pr(t-  quod  ctiam  latc  doccnt  Stephanus  Cr»- 

not.  10.  n.4.  rocntioncm  fccimus  dc  dotc  tianus  difccpt.  for.  tom.  4.  c.j^p.  num.  14., 

di<fta,  quam  confiflcrc  alTcruimus in  co,  &  feqq.,  loannes  .Angelus  Bof^us  traS.  de^ 

quod  dicatur  vcrbisccrtis,  &  dctcrmi-  dotec.p.n.  i(55.>quod  etiamintclligitur, 

natisnulla  prsccdcnte  intcrrogatione-»  ctiam  fi  taiia  vcrba  eflcjit  prolata  altcro 

per  ca,  qus  notat  loannes  ^ngelus  Boffius  abfcntc  a  profcrcntc,dc  cuius  intcrclle-» 

I      traS.  de  dote  c.      num.  z.  Hanc  can-  seitMr  Manticade  tacit.,&  ambig.conuent. 

Inquo  dcm  dotcm  di^lam  fumimus  propolli-  lib.i.tit.6.n.\^.,Mafcardusdeprobat.concl. 

fenfu  .ic-  cicationc ,  fcu  fimplici  promii&onc ,  vcl  347.  num.  95. ,  Rota  Romana  in  vna  Sabi- 

cipi.atur  donationc  dotis  faifU  mulieri  abfcnti  ncnfiffeu  Romana  dotis,&  compromifsii^. 

dosdicla  nullo  pro  co  pracfcntc  ftipulantc,  vcl  Maij  ^^^6.  qux  eftdecifio ^i6.nu.t.part.i.  Qeaun 

acccptante,  &  quacrimus ,  a n  illa  dos  fic  diuerf  coram  Cardinali  Lancelloto ;  vnde^  entmw- 

fimplicitcr  didla  pariat  a<ftioncm ,  &  miror  inprsefcnti  quomodo  7o4m»fx.//B- tii*" 

obligationem,  adcout  pollicitorobligc-  gelus  Bofsiusdedotec.^.  n.  i6p.  apcrti  di- 

tur  ad  eampraeftandam,&  promiflaria  cat  cx  verbis  enutiaciuis  infauorcmdo- 

pofllt  efiicaciter  agcrc  ad  cam  confc'  tis  etiamaltcro  abfcntequcmcfficacit^r 

qucndam.  obligari,  dumprxccdentir«.4<f.docuit 

Ncgantoriri  aAioncm,&obligatio-  ex  fimplici  poUicicacione  ancc  altcrius 

nem  pro  difta  dotc  fic  fumpta  Baldus  acccptationcmnonoriri,  necaftioncm, 

"HouellHs  dedote  part.  6.  friuilcg.  i .  nu.^.,  ncc  obligationem .  Miroretiam  quomo-  £j,-^^ 

Tiattaconfx^j.  nu.^.vol.z,,  Tetrus  Bar-  do  Baldus  1<{pueUiu  dedotepart.6.priuil.\.  aiteroib 

l     bofa  adl,\, part.^.  n.  \ ^,ff,foiut.matrim.,  ».5.  aflicrat  non  oriri  adtioncm ,  &  obli-  fente. 

Sentetia  atque  huic  opinionimagts  fauct  loannes  gjtioncm  in  nuda  poilicitjtione  fa<5ia_> 

ne^iu    ^ngclus  Bojfius  traS.de  dote  c.  9.  num.  44.  parti  abfcnti  dum  d.part.6.priuil.ji}.  di- 

onri  ac-  Ratjoncm  ex  eo  deducunt ,  quia  gcnc-  cit ,  quod  fpeciale  cft  in  dotc ,  vt  aftio 

&oblTea  ral'ternuUapoUicitatio,fcu  fmaplcxdo-  quaratur  mulicri  abfcnti ,  vndc  afli- 

tioncm  ^^^^^ »  &obligat  irrcuocabiUtcr  gnans  difcrimcn  intcr  confcflioncm  do- 

pro  docc  antc  acccptationcm ,  per  tcxtum  in  l.  5.  tis  partc  abfentc,&  poUicitationcmdo- 

diiU.     ff.de  pollicit.  /.  nuda  pollicitatio  ff.  de  con-  tis  eadcm  partc  abfcnteaflcrit,  quod  in 

trah.,  &  commut.fiipulat.  l.i.  f .  ft  quis  do-  hoc  fccunao  cafu  oritur  aCtio  in  fauor6 

paturus l.  abfenti  ff.  dedonat. ,  ncc  aliquod  roulicris  abfentis ,  quia a£lus  dc  diredto 

ius  quid  fpccialc  circa  hoc  in  caufa  do-  tenditad  obligandum,non  ficin  primo, 

tis  difponic,crgo  fiftcndo  in  rcgula  ge-  quia  confefllo  cx  natura  fua  non  ordi- 

ralicxtalipollicitationcficnudefump-  natur  ad  obligandum. 
ta  aiitc  acccptauoncm  nuUa  oricur  ac-       Sccundo  cx  eo  poteft  deduci  ratio , 

tio,  nec  obligatio .  quia^quandoqueconfefllodotisrcccpt; 

Affirmantvcro  oriria<ftionem,&obli-  habct  vim  fimpJicis  donationisper  ca , 

gationcmex  taU  nuda  poUicitatione^  quae  fupra  latc  probauimus ,  lcd  hjcc 

^xotus  in  fumma  C.  dedotis  promif.  ,Glofa  confcflio  vim  haDct  obligandi ,  quan- 

m  l.  j!».  vcrb.  polUcitatio  C.de  dote  cauteu,  tamuis  iaila  fucrit  pcr  vcrba  cnuntiati- 

Ui, 
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ua  ctiam  parce  abrentc  Cttrtiftt  Inn.  canf.  Smentia  afierens  nm  tiihM  fieiiti$  mft$t 

i6S., Mafcardusdc probjt.conel.jdx.H.^.,  effe  lotum renacatiw ,  %, 

Confef-  ^            n.  6.,  ergo  etiam  promiflio,  >^  mnfUm  tfi  Utm  pm^tmtM  Imtmft. 

Jio.prout  Teu  firnplex  poUicitatio  vira  habcbit  fa-  dati  ob  matrimoniitm , 

iiabet      uorc  docls  obiigandi  >  quaacumiiis  fa<  Si  /eqni  noa  pojjit  matrimommn  im»  iH" 

vim  do- aafueritparteabrcQte.  ttmtmiiititcmitmmtfia^»  ^  . 

JJI^     Hocidemcuiiicitur/jr/.i.f.rfr  wc^  Stbi^  rtth  tfp^  ,  t  , 

iot. ,  vbi  dicitur  £«1^4  «,  qiutfucrit  m 

S^SSb^  ^^*^"^        yfipoUeitttittfia p&miffio  TVIsQyisiTio  XXXV.C111K dileaio-' 

pcr  vcr-  fufrit  intcrpoficjy  ^eiier  contra  Socernm,vel  JL/  ne  affcftus  erga  Scmprontam  vir- 

0«  enuo-  mdurtmjcH  oxredes  eorum  condiSione,vel  gioem  Qubiiem)  vci  cidcm>  vei  eius  ma- 

•HCuia.  txfiipulatione  agere  poteH ,  vbi  Glofa  ut»  rito  fotttco  ,  vd  alteri  dedit  ftwiimm 

t^fri.  fMlltcitatio  fubdit  hoccfi  finc  intcr-  quandam  egregiam  ad  cfFcftum,  vtfie- 

|W«pro*  rogauoticpr*ccdcnic,perquodimpof-  rctdotis  fecutisnuptijs .  Rcadhuciii'  - 

utur  fimplcx  pollicitatio  wiepaiAc»;fi  Kgia»reu  adhucnon  fecutisnuptijsCa-  ^ 

Z^^"  igitur  cx  hac  poUicitationc  conceditur  ius  caepit  pcenitere  dc  iUa  dationc  fada 

^**"     «ftioproreeui^t»,  non  eft,  cur  non  dc-  caufa  tutun  roairiraoni; ;  6t  ex  caufa-*  «ofitm; 

tur  aftio  adoonrequeiidam  rcm,  quam,  paBnicentiaB  iatcadebat  illam  rcaocaic. 

^ui»pro  dotc  poUicitatos  eft.  Secundo  Quxritur,anin  hoc  cafu  fit  loctjspaeai^  • 

€tS6t3L  l.zmica§.Aicedit  C  jdereivJcor.ati.,  tcntiaEj&rationcipfius  icuocuuoni . 

vbi  ez  contraftu  inRralioi  afto  concc-  Videcur  prima.  nootc  diceadum,vd* 

ditur  a&io,&  ius  vzori  quantumuis al>-  que  re  adhuc  Integra  cffe  locum  paeni- 

ieatiynecobcire  potc(l,quodinterccae-  tentix,& rcuocacioni,proutcolligicur 

fil  contraAus  incer  alios ,  quandoqui-  cx  tcxtu  in  l.fipectmitm  atfrtmip.  lf.it 

deoi  ilie  contraftus  nihil  confert  in  or-  raMrfir.a^f<«^.,vDidicicur,c[uod,quaado  .  *^ 

diaead  vxorcm  ,qux,(iiusacquirtt,noa  aliquid  daturob  caufam,utlocuspaBai-  .jf^^^ 

acquirit  ex  ilio  contradlu ,  fcd  ex  polli-  fentiBet  parte  dantis  re  adhucintcgra 

tatationefibi&^,quantumuisabicati.  permanente,fcuaonpontocompleaien- «dhuc  • 

Limitantaliquirefponfion2noftraro,  to  ex  partc  eius,cui  datur ,  feucuius  fecntis 

adcout  non  proccdat,quandohuiufmo-  contemplationcdatur ,  vndc,  fi  aUquid  nMptijs 

p  ...  .  dipollicicaciociiccapcriQoa>QuaBaon  alterifueritditiimadcfiedkum,vtopus 

tat^obfi  cenerentr  dotare ,  Ted  mer6  Ubenlitdr  aliquodCMroea^vel  in£raoreni  dantis, 

«it,Qu3-  (pO-><lcret, intcr  quoi  l{imi»aldus  conf.^ i .  yel  alterius ,  opct  c  iUo  non  adimpieto 

B».ip.  vol.  1 .  j  Gcnita  ie  verb.  euunctatims  nQ^c  ei  caiUa  paEUucciuia;  reuocarc  il- 


rcuoc*- 
tiooi.. 


perfo-  ^.^x.miM.  Sed nonlibenterannuerem   faai  datioaem .  tMui^simUitstkdtte 

Jia   non  fcuic  Umitationi ,  quandoquidcm  licct    part.d.  prii4ilet;.^i.inprincip  ,loanncs  ^rp- 


oWip»  (ooau  fpopondcrit>vcl  pol  hci  utus  f uc-  '^elus  Bofsms  tradJe  dote  c.p.  ««m^y.  Hia 
ri^xpoftfii^ienianetobligatusiuxu   umcn  minuni  oUbmibos. 

vulgaura  rcgulam,quac  funt  voluntatis 
anu  fi^uin  cx  poft  uAo  funt  ncoeihu- 
tiSy  nec  referc ,  quod  ius  non  fuerit  per- 

fciftc  quacficum  antcccdcntcr  ad  acccp- 
tauoncm»  quaadoquidau  lauorc  docis 


Rcfpondeo,non  ampHuscflc  locum 
paBaicentia:  in  caufa  dati  prodotc  in- 
toitu  matrimonij  futuri  cciam  re  iate- 
gra  exi(lcntc.ConrcntiuntBjW/«T«{p«f/-  i^^px» 
Us,  &  ioamcs ./ingelus Uofsius  loc.  cit.  in  mtentix 


3 

Noneft 


ip&finpkEpoUidcatioJiabetviinoblip  hocexdpiaiiesacoatraria  gcnerali  re-  in  caufi» 


faadi. 


5.  XXXV. 

An ,  qui  aliquid  declit  raulicri ,  vdal- 
teri  pro  ca  cauia  iuturi  macrimouij^ 
vt  fcilioec  illud  datoun ,  Ceauia 
aupti  js  fieret  dotis  9  xead- 
J^uc  intcgra  podicpm* 
aitcrc,  ficreuo- 
carc  iam  da- 

tUffl  . 

SrUHU  KIVU, 
}Ni^fiit9iUttt3ftfkl$0  li  .  . 


guLidatumexcaufadotisiiituitufutu-  dad  ob 
rioutrimoai;ffiuc'ingcncre,fiuedetcr-  j^^'"^ 
iBinaticumcerttperfona.C(MriirM<dJt%A  Mmi. 
lib.  i.c.  14.  num.  1 5.  Probant  aJiqui  ci 
tCXCU  inl/i  egoinprmcip.(f.deiHredot.,  fcd 
hunc  textuffl  non  cfTe  efficacem  ad  hoc 
intentum  af^rmat  Baldui  T^ouellusdedo-  ^^^^*^ 
te  cf.^arr.6.pr»«;7fg.5i.^uipouusprobac  ^j^'^,. 

Fr  tcxcum  in  l.  itftttBattttrtiM  t^fttf* 
ie  fponfjl.  Vltcrius  progrcditur  idem  fot, 
Bddus  ii^ueilHsloc.  c/r.alicrcndo,  quod 
cciam  ia  contiadibus  ioaominacis  iioii 
habeat  locum  repecicio  ex  capite  p«ni- 
ceaciaB,quando  refpiccret  piam  caufam, 
quod  etiam  nocauic  Baldus  in  l.  mauda- 
tnm  C.  maniati  in  col.  4. ,  vbi  aiTeric  hoc 
effe  Dcne  oecandum«  vodc  hoc  ctiam..i 
iddcnr  vctificari ,  quaodo  rcTpiccca  . 
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yo8       CoQtradus  XVI. 

«liirain  dotisjquas  in  hoc  vMetur  aequi>      rat,nec  pot^  rtmcmi  f»  iffim  htni 
nalerecaurac  piae .  Sed  huic  ctiam  ra^      dem  . 

«kmitideturobftaretextus  ra/./i7«r(r  Ifiv^tmtatmmdmisgttendendtfmmlm» 

ffJemaruim.vind.f&inl.i.ff.defcrH.expo-       rcdis  . 

fit,  f  vbi  dicicur » quod  nuor  libertatis  Ijbertatit  faimre  mandatum  non  fimtm 
non  ex^udat  Ulem  (NBDiteotiani ,  &      «wte  mmdmuis ,  &  neefaiuredotis.  $. 

prc^terea  nec  fauor  EcclcfiaB,  nec  caufa  lUW  mandttm  nfAMltt  fnm^tm  w- 
pia  Bartolus  in  l.  qni Hmut ^&aiimtff» de      tit,  4Sm 
verb.  oblig.  CongniCilthit  modazcmJ 

'^**!?  hancrefponfionemintcxtulii/.«Mf*J.  TNlsqyrsmo  XXXVI.  Mandatum 

^grue-  ^i^fieitauCjereivxw^,f^tg£fC'  JL/  dedcrat  Caius  ,  vc  iolucrenuu: 

""^*     €ta  dodt  promiAB  «oaoedimr  tacita^  ndtle  pro  dota  nda  Scmpronia  femimu 

ftipulatio,  &  tacica  hypothcca  ,  aduer-  extranea  ,  quoticfcunquc  venircc  cafus 

fusautemftipulationcm  non  dacurio-  ouptiarum  eiufdem  Semproaiae.  £ii-  ^^owht 

cuipaBnicentic  ctiainreinccgra  pcmia-  dem  nuptijs  nondumcontraAisdeoelBt  9"  ^ 

nentc  .  Caiusnonreuocacocxprefse  mandato.  ' 

Verum  tamcn  eft  ,  quod  ,  fi  nup*  QjiaBfitum  hic  fuit ,  an  mone  eiuldem 

'  iMBnonfiierintrecut«,necampliusde-  mandantisetpiraueritdiftaminaiKtap 

torlocusadipfas,  vciquecompctacda-  tum,  aa  vcr6raltempaiBtjU>ipfilltlM9p 

tori  ad  rcpetendam  rcin  dacdtn  condi-  rede  rcuocari . 
^    cio  caufa  data  non  fecuta ,  prout  tra-      £x  generaii  rcgula  »  qua  didtur  , 

Si  fequi  dunt  Baldns  T^nclUis  dedote  part.6.  pri-  quod  in  cafibus ,  inquibus  mandatum 

tion pof.  miUg.^  i . » loatwes  Ungelus  Bofsius  traS.  de  noo  finicucyiaor te  mandantis^cd  du  rat  ^ 

ft  nmxi  dwee.^.nnm.p,  pcr  textum  in  l.fiegoin  pollillOftem,hoctnielligendttmfit,do>  J^'*"' 

5??*   *  prineif.ff.de  iw.dot,  Hoc  taincn  nucant  nccharcsnundantis  reuocec  pcr  tcxtQ  j^pL"* 

rJJHy^"  difcrimen ,  quod ,  quando  iliud,  quod  <»  l^fMi  venditor     ff.de neqmr.  pofiefi, 

condi  datum  eft  cau(a  dotis  in  ordine  ad oer*  videtur  aflerendum  idem  mandatum ,  redem 

tiQnecaa  cum,&  dcccnninatum  macrimoaium,fi  quantumuis  non  cxpirarct  morcc  man-  roAnto 

ft  datau.  bneeU  dacum  ai)  co ,  qui  oon  tcnebacur  aanc»«  podec  tamen  per  cius  iuucdcm  us , 

dots&reinecdocemilUmconferrcred-  reuoati.  Nihilominus  <i 
ffCa*     iliiolinpoiribili  illomatriraonio,  velob       Reipondeo  in  fpeciali  caufa  dotis, 

4ilritiim  perlbnic ,  icu  marici ,  cum  quo  nec  OKirte  mandantis  expirarc,  ne;  poP 

acatcoucrahendum,vclobalindlegiti-  fe  reuocart  ab  hsrede  ipGus  niaMadi 

«Bum  imped imcnrum  podit  immcdiac^  Baldus  Tioudlui  Jc  dotepartj6^imleg.^}.t  j 

illud  dacum  rcpcci  coudicionc  cauiai^  Maidus  in  aiah.Ji  qna  mdier  amefn,  C,de 

data  non  fecnca ;  q  ua  ndo  ver6  eft  da-  5«rro^.  JErrfe/.  Hoc  vidctnr  exprettde-  dotit,ncc 

tum  rationc  matrimoni;  in  geaere  non  duci  cx  tcxcu  ;n  l.fi  egomverb.fires  di-  cxpir.ii 

poi&Crepcti,  niii  poitquam  l«mu)a,cu-  cuitradidero  ff.  dc iuredot. ,vhi  ficlegttur.  morto 

Ituoontemplatione  datueft  fii£ia  fuerit  Sed  ben^nius efi  fannre dotimn  nieetffitmtm 

inhabilisad  contrahcnduin ,  quia  ancc  imponi  haredifConJenure  ci,  qnod  dcfunltns 

talcm  iiihabiiiutcm  lemper  iiia  ismi-  facit,autft difiuicrit ,  vel  ahftt  etum  m-  du 

oa  poteft  ciigere  nuptias .  ItMt,  vei  d^imeeo dominiiam  ad  marUtm  GnedaB 

Ncc  obilanc  ca,  quje  in  contrarium  ipfo  iure  transferri,ncmfdier  indotata  fit.', 

m     aftcrcbamur,quaodoquidcmcaproce-  JNequcobcilcpo^uoica,quaeanioo6> 

dunt  in  caufis  oommunibus,  quae  non  dent^r  ad  hanc  decifionem  oonfidbrsi^ 

ffacioop.  habent  [pccialc  priuilcgium  ;  ha:cau-  idcm  tcxtus  in  d.  l.ftc^o  tn  vcrh.  fi  rcs 

'  ccm  wrpccialicauladociSjquaBcftnu-  4iiiMitr4i^/i/rro,nempc,quodiCum«nors 

vat  piiiiilf^iaca .  mandantis  leeuta  nieric  ance  nuptias, 

fcuancc  dicm  nupciarum,  &  raandacii 

■  ■pii*—  I     ■  II  ■  fucrit dc nulic ,  vc cradcrcniur fccut» 

nuptijs,  vtique  dominhim  poft  mortem 

f.  XXXyit  mandantis  dircclGc  abcodem  mandan- 

cc,  &cumnondum  veneric  dicscxccu- 

An  flttndatnmincauTa  dptis  expiret  tionis  maadati,£iftam  efthmmll»  eiuA 

dcm  mandantis,  a  quo  non  vidctur  pof- 


fe  difcedcre,niii  coalcnciat ;  Noo ,  in-  cxaft 
■  S-FMHU^lVHt  quani,obefle  poflfunc^quia  lioetca,quae  (iocis  eft 

dicuntur  in  hac  confidcrationc  vcra  cfTc  fjpecialii 
Tttnius  expofitnsinfuis  terminis .  i,         vidcantur,  quando  mandatum  rcfpicit  aifpoff* 
fiietmrp^ertmeariferbmdmmamLtih  aliascatilas<communeB,falluiitcamcn, 
tis .  1.  o  uindo  mandatum  refpicu  caufara». 

jB tai^a.  dotis ,  ne(  mme  psandaatis  exfi"   (iuui>  ob  fpccuicipliuspiiuiiegmm,  vo- 
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aeciicipoteft,quodyi9mak,qiUBfrf>  StkmtwNHmHtpfill^»  p 

fMCic  mandacum «  fecuca  morte  man- 

•  cUnds  ante  diero  nuptiarum  tranfeanc  'pvbqjfiUTxo  XXXVII.  Incontrafta 

-  indominium  hxredis,  fcd  cucn  vinculo  JLJ  i|ttptiafiiilliQterTheodoricu(n,& 

tacitjc  ftjpul.itionis  ,  &  hypochccac  >  Mcuiani,pronaifra  fuiteidcm  Mcuixin    .  . 

adcout  rccucis  nuptijsGnccransfcreada  dotcmquantitasbismilleaurcorumj&;      f  ■ 

in  fiaeminam ,  cuius  coutempUciQiie^  prouliquantitace  accciTcruntSempro- 

ftum  fijit  illud  mandatum .  nius,  &  Andrcas  hoc  pafto ,  fcu  legCi  v(  ««foutui 

'  Hoc  idcm  euinci  polTe  videtur ex  tex-  Thcodoricus  maricus  Meuiae  dctmeret 

t^kfL^mihMlegeffJeferuisexport.,  eorum  bona  vfque  ad  integram  docis 

-       ybiexprers^dici(ur,quod»fiquisvendi-  promilfa;  lacisfaAionem .  Quapficune^  hic 

^     AcxitkxyvxtSKeAUge,vtintrAcertiimtem-'  fiiit,  an  vcerqueScmpronius  fcilicet,<55 

Eft  vo-      manHmittMm^^Hon  fnerit  manumiffutt  Andrcas  incelligacur  pro  eadem  dotc^ 

nviniin-  ^'^ff^ff*        "»f*  vemtidit  in  eadem  obligatus  iAfoUduOttaAVCtQ  (aatUQW 

tiiattea.  volmtate  perfeueret  i  bdiredit  emm  vdmt-  prorata,  _     .    .  ■ 

<l«mU ,   tttem non  effe  exftirendamt  crgo  etiam,  fi      Videcur  dicenduminQn  ohligan,  niu 

aoa  ha^.  quls  mandaueric  4e  fuis  boQitmiUe^  proraca,cum  etcnim  iniUa  coaueatio:' 

confcrnfsBminBticulodotts,  camdies  ne  non  fuerit  appofita  illi^  claufala  Atx  ^ 

aupciarum  eiufdcra  aduencric,  aduc-  /«//«/«m  ohligatio  illa  non  vidctur  firas-  RukvI 

nientc  uii  die  eidem  debcbua(ur ,  A  tergredi  terminos  communium  obiiga-  ^''^" 

mandans  non  reaoeatt  tali  foluntate  tionam,  fecundum  quas  piures  concra-  ^^11%^. 

deccllcrit ,  ncc  crit  in  hoc  rcquircnda  hcntcs  non  ccnfcntur  obligari ,  nifi  pro  • 

volunus  hacredis,  guia  ex  quoman-  g^ntncagal,pojmartolum inl.reos unttUfi^ 

dans ,  dum ytuaretrdniiraii  tatem le-  inttAiditmt.  i6.  vfq,  adds.ff.dedMeh.reii, 

gcmconAituitjCadcm  lcx  fcruanda  eft  ^imon.conf.j7jn.i.per  textum  m  l.duobus 
poft  mortemeciam  eiufd^m mandancis.     fia.  f.  de  legat.  i . ,  Saiitetat  in  1. 1 .  c.fi 

Rntfos  hoc  idem  habetur  m  I  ft  P^'"  piures  vn*  fententia ,  Tmim  ieCifir»  i»  k 

f.  de  mamim,  vindiEl.  vbi  confidcratur  fed  Idianus  9 .  infin.  princip.  vcrf.  itemfi 

5     praKtl^  voluntas  pacris  de  fcruo  ounu-  ffnt  flwes  n.  ^  ff,  ad  S.enaf.  Confult..  Mofi-. 

Iften».  nicceado,  quaBvolaQtas,finonfaerit  MM.,cimfiw«ii^.f it.«^9.M>4. 
ris  fnio-  rcuocata ,  efficit  validam  manumiiQo-      Hsc 4 forijQri  vim  habcre  vidcntiir 

re  mati.  nem  ,  cum  voluQUsnqn  finiatur  niortc  hifceCeiapQr&llStiAquibusobiigatiofa* 

"  g     1  iberatii  &tUMe ,  adeoque,  nec  maoda-  lidi  non  inducitur ,  nifi  cxpcefs6  aftnm 

mjnor-  ^""1  fnortc  mandantis  fauor<i-»  fit,pcrca,quachabctC/o/4/«/.i.f//rf/>*i(  Obligiu 

irmnn-'  docis,quaB  xqu^  priuUc^iau  efi ,  ac  f^-  dMs  in  fterbo perneniatnr ff,  depofitit  JiJrtf  tio  (ohd^ 

duicis,    aorliberutis .  Ins  inl.t.infm,C,if»9fiiififiieml.eonMen.  ^^'^.^'^' 

^  Hacc  omnia  fundamcntum  in  co  ha-  lib.  1 1.  quinimmo  ,  ncc  confurgic  obli-  ^*^^ 
n^aii  ak  benCj  quodmandacum  lUud  dcdotc^  Iblidum,  quancumuis  inobli-  J 

4anm    coafiBiaidaaBquiualetproaiifioaidQcist  gacionc  piunum  pro  eadcmcaufa  fue- ^  * 

zquiua.  qutnimmo  quid  forcius  imporUt  fupra  ric  addica  obligacio  cameralis ,  quia  dc 

iet  pro-    amplicem ^roauiUoncm  ,  fcd promidio-  oacura  iiliu:>  eit  quidcm Itri^tius  iigarc, 

miiiioni  oi<u>cisad|jeitaruciu  flipulatio,&  hy«  nonauccm  augcrc  rubftanctam  obliga- 

•      pothcca,  per  tcxtuin  in  l.  vnica      &  vt  tionis  Gabriel.  conf.  1 7  j .  n.z  lib.  i.,  GaUef. 

.  oienua  C.ie  rei  vxwr,  aii.i  crgo  6cc.  4e  o^^'g- camer.part,j,  f.  j.  ih(.z.,  Hota Ho- 

mma9art,inWtJk9f,fS^JlA*  . 
«w»^^     Nihilominus  contrariurain  haccaufa 
dotis  contranum  rcntiuat;rMi(>aiiM«x6r«- 

f.  XXXVII.  tumimi^,fif,tm4.cap.^x,,.Aimm 

conf.  77.  jur.  i.,quibus  adhacrere  videtu r 

An,fiduopiomiferintbona  fuarccincri  joanesUi^eliu eefsiiudeioteci^.ifji.isy,  . 

vi^iK  ad  imegram  dotis  f a  tisfaaio-  quoi  mm  alta  ratiQae  oHNieri  pofie  a  r-  ^  ^ 

nim,vtcrquc  intelligatur  oblir^  Ditror,nifi  ca,qua  communitcrdicitur ,  ^^"^"7" 

gacus  uUoiidum.  quod  in  cauta  dotufauorcsfiataniplia^^^ 

di,  &  inamhiguisea  iotefpreucio  ^cie- 
S  r  U  M  i4  K.l  y  .da  fit,  qux  magiscid^dQci faucacip- 

iamque  rcddac  cuciorem,adeouc  iauore 

Safm  titnli  exfUtmm .  i.  eiuldem  incelligatur  induci  obligatio 

M^iones  fmtimm  wm  tki%MH,  w^fr^ra^  folidi  non  fqlum  «ipcelfii  f cvbis  t  M 

ta.  %.  etiamtacite. 
Cmttrmriafententiaexponitnr.  j.  NonimprobabiIem,necdamnandan 

Mt  approbatipr  ex fpeciali  modo,  §m  emcif-  arbitror  hanc  fccundam  opinionem  non 

uefiHldfrmt^m.  ^      .  ioiuiQ,pcoptcrra(ioaemaddudamdej{ 
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hta  iaterpretatfone  frcienda  in  fiino>  iitamTvoreniruaniT0cattitirfu6ii<kiii« 

rcm  dotis ,  fcd ctiam  cimodo,  quo  dd,    riam  vmuerialcm  bonorum  fuoranu 

4    Sempronius ,  &  Aadr«as  Tua  bona  pro  ipfius  Meuic  vita  durance .  Patis  (b-   

Er  appro  illa  obligarint ;  ei  eo  etenim ,  quod  di-  binde  ceflit  idem  Caius*  &  inmdilpo-  tnr  nt» 

barur  ex  xcru  lu,  quod  fHH  bona  retineantHr  vfq,ad   fitioncm  ipfius  Mcuia  ingrcfsa  cft  in  pof-  <lubit»a. 
fpeciaii    integram  dotU  fatisfaSmem  6ac  vVz  ]pc-   feflioiiem  vlusfru&us  fibi  reli^  .  Hic 
*   nitos  dimintttione,  vtdennir  voluifiiL»  fuborta  $ft  controaeriia ,  an*  vltra  dio* 
quod  Wt{nb  prirao  fucrint  pro  illa  dotc    tum  vfurafru<ftum  pofsct  cadem  Mcuia  • 
flfitfP  oblig^ia » & inte^r^ efie ruDieOa eidem  extgcre dotis rcftitutioncm a lc i^fa ma- 
fnmt  obligationi»non  lolumpro  toia,  fed  pro  rito  o6fticut«  prooneribiis  matnnionif^ 

auahbct  ctiam  partc  ,  adcout  pro  crc-      Ncgant  aliqui  apud  Stephamm  Cra- 
ito  dotis  poUit  vtriufquc  bona  detine-  tiaman  difceft.jor.  c.i^.n»M.i  .,(}uorum 
re,  vel  alierius  aocuoi  integra  bona ,  (i  rationem  eam  arbitror  efie ,  quia  tnari** 
fi  illa  fufliciant  dimiffis  illis  altcrius,    tu<;  lcgando  huiulinodi  vfurofruftum-,  ^ 

8uod  redolct  obligationcm  in  folidum,   ccnfctur  legare  animocompcaiaodi  de- 
i^queprincipalit^rrcipeattytriaique.   bicum dotis ,  quod  cetiecerga  viorem,  ne$  fou 
Ad  ca  ,  qux  cx  aduerto  diccbaiuur,    quam  fccitviutruftuariam  .  AdditJw-  dcntes 
'*      dic ,  vcl  ca  procedcre  in  alijs  coatradi»   dutdedtment.cj  1 6.vfijy ad  n.idx/tmfeq^.,  vltri^ 
-^,      bus,  qui  non  func  fpecialiter  priuile»  quodittulier  cligc  idodotcm  ,  feucain  vu  ratnr 
im^m^  giati,  vcl  vbicxmodo,quofitobligatio,    acOMtando  vidcatur  rcnuntiarclcgato 
oesoppo  nonarguitur,quodcontrahcnie&volue-    vfusniiftus;exquibusvidctur  po1>cdc- 
|it»«      rintasquc primo,  &  aeauc  principalit^r   duci ,  quod  non  oompatiatur  fimul ier  ttm* 
obligari ;  nccvcrumcU,  quod  (oluin-    gntum  vfu  fructus  cum  dcbiio  do:is , 
modo  inducacur  obiigatio  ioUdi  pcr   c«teroqui  non  eisct ,  cur  dcccptando 
«erba  eipre0a,cam  pt^c  ctiam  indttd  dotem  non po&etfimttlcxigere leeitum 
tacitc  pcr  asquipolkntia  ,  vel  pcr  con-   vrusfraftus.Hi8  tamoiniiaiiniobftaih 
uentionem  ae^uc  primo  verum^ue^   tibus  . 

tUig^tem  .  Refpondeo ,  quod  per  vfumfrttanai 

vniucrCiIem  omniu  bonoruro  lcgatuin 
wm  <»m:       '        '  <  vxori  per marituiu non cxtinguaturdc-  3 

bitum  docisv^>iii«iir9»/.i49.R«.4.,T<i*/M  Per  rn- 
f.    X  X  X  V 1 1 1.  de  Caflro  conf.  x  14 .  Ifgamm  fradtQu  lib.t.,  »™^"" 

^ephalus  conf.  i  i^dib.x.,Stepbatuu  Gmia 
"Ali  ttot rdi6ka vfofirudttaria k inariio  jmsdifeept. for. tm.t .e. 1 84.mM».i 

pofsit  vltra  lcgatum  vfusfirtt-  Exprcfse  colJigitur  in  l.  vnka  §  frimm  jjbi- 

Aus  pcurc  dotcm .  Umiiu  C.derei  vxor.  aS. ,  vbi  fic  cxprdk  ttun  <io> 

l^icur  SeknAm  itt^  fff  eiiSam  fr^t-  m . 
$  y  M  M  Jt  ti  l  y  Mt  toris ,  ^«orf  de alterutro  introduBum  cfi,in 

exfiipiilatu4SioKeceflare,itavtvxor,  & 
THiiat  expofttiu  in  eafn  partieidari.  i .        i  mmnttliBMreeiptt»^  iotem  «Mi/lnfM-  . 
^iationci  fiudentes  vttra  tfim^MQim  M»    tur ,  nift  fpecialitcrpro  dote  ei  maritus  e(U  lun ,  & 
p^e  petere  dotem  .  2.  derelinquat,  cum  manifeHtffimum  (tt  tefta-  xxmna 


Ter  vfumfrtSim  wiuerfalem  Ugatnmu  t«rem,  ^  nm  boe  MiUidit,vriii^em^  iioat 

vxori  non  extit^uitur  debitum  dotis  .  vtrumque  confequi  .  Ntc  incongrua  ra-  pO'*"**'* 

jl fortiori  poffet  etiam dotem  exigere  vxor,  tionc  hoc  dcccrnitur,  quia,cx  quo  roari- 

/!  dkeretur  legttim  r^m^hSm  f^Sim  tus  legauit  vxori  vfamfirttaum  Aiorum 

ex  .marr,  &  ohf^auuf .  4.  bonorum  nulla  faila  mcnttonc  dotis,vi- 

f^o  pcr  maruHm  LcgMo  vfusfruUutvxori  detur  crga  eandem  Jibcraliiatciu  cxcr- 

eum  prohihitione ,  ne  dotem  prteret ,  fi  cttiflCy  qiK>d  verum  non  eftet ,  6  l^iset 

b£C  accrptaretdotrm  ah  h.crcdihus  mari-  animocomp<!nrandi.Confirmatur,quia, 

ti  oblatam  fecundum  altquos  perderet  rimaritusJcgarctaliquam  proprictatcm 

vfun^uSum  .  5.  TKori  nttlla  £iAa  mencione  dotis  non 

ittimimB4iU9$ttmmtittem,  4,  ccderetur  legafse  animo  compcnrandi 

cumdotcfed  animo  iimpiicit^rdonan- 

Dls^^vniTie  XXXVIII .  Qmftituerat  di  per  ttxtum  in  l.  legatum  ff.  de  legat. 

MacuiaCaiomarito  fuo  dotem  in  ergo,  etiam  ii  maritus  Icgauerit  vfum- 

cerca  quanciutc*  puta  bis  mille  aureo-  fruftum  fuorum  bonorum  cidero  vxori 

rnm»  vc  cum  illisonera  oacrimomj  fii*  aon  eric  cenrendus  legafse  animo  com- 

flincrcc.  Cum  matrimonlum  ad  longum  pcnfandicumdote ,  fed  anirooexeroenp 

tempus  pcrJeuerafsct,  idcm  Caius  l<:n-  dae  liberaiitatis  crga  eandcm  vxorem . 

ciens  le  vltimis  &tis  premi  fuum  oondi-  Ncquc  obeTse  poteil  Cextus inl.  rcm  le<^*- 

^  HftamnnniBiyio  qoo  camlMB  M»-  tmtuifM^gM^iiimaL  i^tf.  1  quod  ia 
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neceflicatibus  nemo  libcralis  ccnfeatur  > 
adcoqucnon  prasfumcadus  tcAator  vo- 
luikc  cxcrccre  libcralitatem  cum  tifioi 
tencbatur  dotcm  rcftitucrc  ,  prout  no- 
tzat Immola  in  l.ft  cumdotem  §.ft  Taterff'. 
fiU0,  HUtrimoK. ,  Iaf(m  m  amb.frdterea 
tum.  ip.C.  vnde  vir,  &  vxor ;  Non ,  in- 
quam ,  obcfle  potcft,  quia  tcxcus  in  d.l. 
rmkgttmfjie  adimcnd.  legat.  procedic 
Hic  noo  tantum,  vel  quando  ipfo  iurc  fit  com- 
annirde  pcnfatio,  vtquando  cA  dctcrminata_. 
debifo  quantitasproj>ariquantiute,vclquaii- 
rio'  fcd  '^o^lcbitumeftexcaura  ncccfsaria ,  non 
iw>i^nM-  •^U'^  voluntaria  pcr ca,quae  fupra  lat^ 
pfDbatumus ;  debitum  autem  dotis  ref- 
pe£lu  raariticft  cx  caufa  voluntaria  in 
origine,cumficcxcontradu  voluntarie 
inito,adcoquc&Cy  vel  quaodo  ex  veri- 
£miliori  conicflura  non  prxfumitur 
de  animo  iibcrali,  cum  illc  lextus  fun- 
detur  in  pcaBfuaipcioiie,qa«Gedicalceri 
fortiori . 

4  Hoc  ccrtiusefsct,  fi  maritusinconfti- 
'Aiartto-  tutione  talis  legaciinfauorem  vxorisde 
ri  polTet  tali  vfufru<ftu  annuifsct  fe  id  prxftitifsc 
^'eem^fi  proamore,  quoprofe^ujtur  vxorcm,  6c 
in  lcMto  P"^  bonis,  6c  gratuitis  obfcquijs  ab  ea- 
diccrc-  tlcm  fibipraftitis,quiacaufa  adicftalc- 
eur,guod  gato  mamfdlatammumlcgantis,prouc 
fadu  e^CO^AltnVikStefhmu  Cratiamisdt^eft, 

for.  rom.i  ^.iS^.nM».  rclatopro 
I^^''-  cadcm  opinione Uimone  eonf.i^pjwm^. 
t^aip.      i^i^  excitat  difficultatem  idem  Stt- 

5  phanusCjratiams loc.cit.nHm.j. ,  an, fi  ma- 
Fado  ritus  lcgauerit  vrumfru£lum  vniucrfa- 

fer  m.i-  jgp^  fuorum  bonorum  adieda  vxori  pro- 
eaco"vfnf  bibitionc,nc  dotem  pctcret,  pcrdcret  le- 
frudtiis  gatum  vfusfrudus ,  fi  ab  h<crcde  fponte 
cumpro'  oftcrcnte  dotem  ipCuaceciperet?  Spino 
J)ibicio-  de  teflament.  ^/o/".  1 1 .  num.  71.,  Surdus  de 
,  nc  aUmentjit.i6.q.i6.  cxplicmdo  BartoUm 
vxor  do-  i,amflm  tm  feto  ff.  rem  ratm  bab,  fen- 
^^P*"^  tiunt  vxorcm  acccptandodotemccnfcri 
lucc  ac-  rcnuntiarc  kgato  vfusfruAus ,  6c  pcr 
cepcaicc  iiocfumicurconic^urainfauoremcwfe- 
docem  rentis ,  quod  fcilicec  obculeric  aniaio 
«b  h(re«  compcnfandi . 

^^us        Nihilominus  conmniiius  rentlunt, 

^«^'a  ^^^"^  dotcm  non  petat,  fcd  fpon- 

aliquos  oblatam  rccipiat ,  non  amittat  lega- 
MtJcte.  tum  vfusfiruAus  fibi  k  marico  id^nm 

let  vsu-  addita  prohibitione ,  ne  dotem  pctat. 
fiuAuoi.  Baldus  inl.i. nMm.io.col.x.verfextra qu^~ 
^  ritur,  &  ibi  lafon  num.S.  Cjieieg^.fPttbtt 
Sectindu  de  Caflro  in  l.ampliHs  non  peti  ff.remrat. 
aliosnon  haberi,  ^etnws  de  tejiame»t.glof.tf.j.  in 
M^.ibtes  fuas ,  Menochius  conf.  xoi .  nj^6. 
lib..^  ;  atq;  hiiicopinioni,vtpotc  tutiori 
adhcerec  stephams  QrattanHi  dijcept.for, 
tm.t  s.t^.mm,j,  Ratio  es  co  dedoci- 
tur,  quia  cx  vno  capitc  pcr  legatura  prj- 
fis^  viustruftus  faftum  a  oujcito  vxori 


non  extinguitur  dcbitum  dotis  pcr  fuJ 
pcrius  alkgaca»&:  probata ;  ex  alioca- 
pice  praeoepciun  temicoriicil^  vxor  do« 

tcm  pctat,  non  autcm ,  vt  non  rccipiat 
fixjnti  oblaum>crgo ,  fi  noiicxigit,fuf-  Frccep^ 
ncient^r  adiffi|rfcc  prsccpcum  teftaco-  tura  ma- 
ris,  adcoquc  noncft ,  cur  dcbcat  priuari  rineftne 
lcgato  vfusfruftus.  Confirmatur,quia 
praEccptum  ceftatoris  non  dirigitur  ad 
ha:rcacm,  vc  non  ofTcrat  dotcm  vxori ,  yj  * 
ncc  tollit, quin  harrcspoHit rcmittcre^  recipiae 
conditionem  ab  codem  teftatore  appo>  oblicam^ 
iieaminodium  quodamodo  vxoris,fcd 
folummodo  dingitur  ad  candcm  vxo- 
rem ,  ne  fciliccc  pecat ,  ergo  cccipiendo 
a  fponteoffcrcntenoncontrahecpniaill 
amillionis  lcgati  vfusfrudtus. 

Solum  vidcturaliquid  negotijfiice^ 
fccreillud,quodconudcrarunt^{f>«/>):j/- 
dus  lunxonf.^.n.iop.  in fin.  verf.adducit 
dioSrhimS^MieteBm.^f.i  i .  nu.-^i.p 
ncmpe,quod  non  vidcaturiufteaccipc» 
re,  quilegeprohibcntc  non  potcftexigc- 
rc.  :>ed  facUcpoteftdici,quod,qttaiKto 
oblacio cftcx  liberalitatc,  &  fpontaoea  IlUabbu 
voJunutc  ofticrcntiSypolUcilic ,  cui  fit  tioeft  tx 
oblatio»  eam  accepMie,  quaatumuis  fp<^nt.t- 
prohibcatur  petere;  non  etcnimpcr  il-  jjj^^J-g' 
lani  prohibitioncm  rcdditur  incapax  ©'keMm, 
cx  quocunquc  titulo  ad  recipicndum»  fjg , 
fcd  ad  rccipicndum  iiludexigendoper 
rauoocm  fibicompctcntem. 


5.  XXXIX. 

An  vzor  fa£ta  cx  tcftamento  vfufruc* 
cuaria  vniuerfalis  bonorum  ma« 
rici  poffic  durante  vfufruftu  *  ^ 
cxigerc  dotcm.. . 

Sevfits  difjuifitionis  expofltus .  i . 
Scntentia  aQerens  durante  vfnfniSbt  aWb 

fofle  dotem  exigere .  %. 
Jkertute  etiam  -jfufntSu  fotefi  imm  exl^ 

gere  ah  haredibus  mariti .  j. 
Dos  noncomputatur  tn  bonis  bttreditatis ,  4.' 
amtfnt^timmemtrUiiiiirthmi^ 

Wm, 

DIsQvtsmo  XXXIX.  Conftitnto 
per  maritum  in  vltima  voluntatc 
vfufrudtu  vmueriaii  in  bonis  fuis  in  fa-  I 
uorem  viorisidem  maritus  occubuit,  Seriesdi 
&  vxor  taoqnam  vfufruauaria  ingrcf-  quifitio» 
ia  eftin  pofiefsionem  bonorumeiuidcm 
marici.  Mox  pccijt  ab  luei«dibuscin£> 
dem  mariti  fuam  dotcm ,  quam  cidcm 
maritocoaftitucrAtf  QiuBiitumfuit^aa 

dn» 
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durantc  vfufruAu  pofsct  iufti  vxor       Raiio  vlrcrius  cx  co  deduci  poteft  J 

fuaai  dotcin  cxigcre .  quia  vfufruduarius  intclligitur  infti-  ^ 

Ncgant  duraacc  vfufruftu  bonorum  tutus  in  bonis,  qujc  funt  hxrcditatis,  &  Do$  non 

inariti  vniucrfali  in  pcrfonam  vxoris  noninalijs,  fed  dos  noncomputatur  in  compu- 

.  pofse  hanc  dotcm  fuam  cxigcre  Ctado  bonis  hxrcditatis ,  cum  fit  quodamodo  tatunoj 

.  bjrtolus iiil.fin.q.penuU.f.de  Jesalienum ,  &  proprium  patrimonium  bonisliar 

affcr«ns'^  xf/w/rttfit.  lcgat.  Raiioiiem  cx  co  dcdu-  vxoris,crgoilladetrahcnda  crita  bonis  "^""^s* 

eci.im  du  ^^^^ *  ^"'-^     vfufruduarium  vniucr-  hxreditatis,  in  quibus  vfufrufkugaudet 

r.inte  vfu  Talcm  fpcdataesalicnum  pcrfoluere,  &  eadcm  vxor,ficq;  non  obftantc  vfufru- 

fnictn     fatisficcrc  dcbitis  fui  inftitutoris ,  ergo  €lu , quo  gaudct in  bonis  mariti, potcrit 

pode  do-  ipfa  vior  vfufruifluaria  durantc  vfufru-  fuam  doccm  cxigcre  . 
lera  cxi-  au  non  poterit  iuam  dotcm  cxigere-»,  Exquibusoranibusdcduccrcrotcris, 

•     cumdosadhuc  non  rcftituta  computc-  quodh9res,quipoftmortcm  viufruftua-  ^ 

tur  inter  Jes  alic.^um,  feu  interdcbita  rij  fucccderedcDct  in  bonisraariti,polIit  ^*''** 

ciufdem  mariti ,  cuius  iplacft  vfufruc-  ftatimadirc  eandem  hsrcditatcm  icum  pQfj^^^j 

tuaria,cxtcroquidebcret  a  fcipfapccc-  in  hoccafu  vfufruftuarius  noncon/idc-  ^ 

rcjfic  a  fc  ipfa  cxigerc.  Nihilominus  retur,ni(l  vt  legatarius,  prout  confidc-  riti  adire 

Rc(pondco,  vxorcm  ctiam  durante_*  rauit  Salgado  in  labyrinto  crcditor.part.  i.  hzredi- 

3      vfufruflu  poflc  cxigcrc  dotcm  ab  hasrc-  c.  i .  §.^7Hcon«.9.,qui  lcgatarius  noncx-  t.item. 

Dur.inte  jibus  marui .  ^ojrM/«ji      rr/b/. X.  cludit  hxrcdem  ab  aditionc  h«rcdi- 


cti.ini.,    f.X.  n«.  J.,Ko:j/j</;«co7j/.8.««.15.,6~  15.  taus 


^t»  po-    ^'^-     '  ^^^P''-^'»"  Grjtianus  difcept.  for. 

tc(t  uorc        I •     1 8<f.  nu.ii.,  Surdtis  de  aliment.  — 1  ■       ■  1  ■  1 .1  1 

cxiger':^  tit.  9.  q.  l6.r,H.  10.  Racio  in  primis  dc- 

«b  ha:re-  ducitur,  quia  contrarice  opinionis  fun-  $.    XL.  » 

dibusnu  damcntuincx  B^rfo/o  dcfumptum  in  l. 

fin.  ij.penHlt.ff.de  vfnfruU.  legat.nonCub-  An,fi  vxor  non  tituIolcgati,fcdtitulo 

fiilit  ,  quandoquidcm  concra  vfufru-  inftitutionis  fuerit  conftituta  vfu- 

ftuarium  gcncralcmcrcditorcshasredi-  fru^luaria  gcncralis  bonorum_i 

tatis  fuam  adkioncm  ncc  dirigcrc  ,  ncc  inariti,poflet  durantc  vfufru- 

intcntarc  pollunt,  fcd  dumtaxatcontra  Au  cxigerc  doccm. 
n       haercdcm,  inqucm  dumtaxattranfcunc 

nes  &iul  attioncs  aaiua: ,  &  paOius  Vaulus  de-»  syMMUKlVMl 

ta  pro  '  C'^^"  '^^^^^- 1"*  liber.f  Guikl' 

refpon-    tnus  BcticdtBtts in  repet.i .,  Haynutius  verb.  Senfus  difquifitionis  expofttus .  i. 

Conc,      csterA  nu.  45. ,  Francifcus  Vtttius  commun.  DoHorcs  docentes  infiitutionem  in  vfi^hf 

opin. lib.  I .  vcrb.  vfttfruSlujriHs,  Coaruuias  BHgenerali refolui  in  iegatum  ,l. 

'var.rc{ol.lib.z.c.r.nu.^.,.AJidriiasGailus  Mantica limitat  incafu,qHO  poR  mortetiL, 

pr/Ui.  obferu.  Itb.  x.  obf  149.  prr  fof.,  Mi-  vxoris  vfufruSuarije  effet  vocatus  filtHS 

chael  ^r jff/«  fent.  receat.  §.  lcgatum  q.  j  y  tejiatoris .  5. 

ex »tt.  I .,  &  feqq. ;  iSec  obcllc  poteft  ,  fi  Tunc  hic  ratione legitimic,qua reiicit modS, 

alicratur ,  quod  in  hac  hypothefi  ha;rcs  &tempus,poffet  adtre  hjcredttatcm .  4. 

conucniri  non  podic >  cum intcrimadirc  sipoji  mortem  vxoris  vftifrudttaria:  ftt  itu 

noa  valcat ,  quoufquc  purilicctur  con-  proprictate  vocatus  extraneus,  inflitntio 

ditio  mortis  iciiicet  vlufru(ftuari)  pcr  invftimfruBum  fuflineretur  invimiixre' 

tcxtura /■«  l.ft  cum  f}£rcs  (^.  quando  dies  ditatis,&  vocatuscenfetwr  fidetcommif' 

legat.  ced.,  Islon,  inquam,  obcllc  potcft,  farius .  6. 

quia  in  ifto  cafu  hicres  mtcliigitur  pure  Tro  tempore vita:  vxoris vfufruBtiari/t  illa 

inftitutus  ,  &  potclt  ftatim  adire  non.*  btreditasnon  dtcitur  iacens,  &  quttre.f. 

cxptdata  mortc  icgatanj  vfufrudtuarij  Si  pojl  mortem  vxorisfuerit  vocatus  fHius 

Soctnus  conf  i^i.,  CoaritHtJS  var.refol.ltb.  reteiia  dilationc  immediate  fuccedit  in 

2,.ca>.  »4. ,  CauaUaniis  dc vfufruSu  «.114,,  legitima,& potefi  adire  hitreditdtem  .  8. 

Tauius  de  Monte  Vico  in  l.  j.  §.  fin.  q.  59.  Tofi  obitum  Matris  filtus  in  reUquis  bonis 

«.  150. if.  de  lc^at.  1. ,  Cafiillode  vfnfruilH  a  legitima  fuccederet ,  vt  fimpUxbtres, 

r.  8. ». ^5 .,  Menocljtus Itb.  ^.prxfumpt.y^^.  tton  vt fideicommiffarius  .  p. 

»«7«. 5. ,  quandoquidcm  tcmpus  mortis  VxordHrantevfufruQHpoffet  fHomdotemfe' 

■  vfufrudtuari;  non  ccnfeturadic^iumin-  cernere .  \o. 

ftitucioni ,  vtaditionera  impediat,ncc,  ^  _ 

vteam  coadjtionalcm  rcddat ,  fed  tan-  TrxIsQyisiTioXL.  Ea,  qusediximusin  f 

tura  diHcrcndi  gratu,  vt  ha;rcs  non  ha-  J_>/  pr^ccdcnci  paragrapho,proccdunt  ^efiesfii- 

bcac  commodum  vfusfru^tus,  quoufque  potiifimum  ,  quando  maritus  titulo  lc-  Qa  ti^ 

yixcric  vfufru&uaiius .  gaci  reliquit  vxori  vfum£rudluum  fuo-  &a  . 

rum 
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rtini  bonorum  ipfius  vita  durante.  Mo-  Craffus  recrpt.frnt.  §.  legttum  q.i.^.  m.^., 

(I»ruj)poiumus >quod  iuantus  cajidcin  &  q.^^jmm.j, ,  ^DwrmUis  de  me  tefiand. 

nmona MHlQerit  teredem  in  vfufru-  tit.de  tegatis  easael.^9.  imms.. ,  MnieMh 

•ftlI*faorum  bonorum  omnlum  ,  &  pofl  confvlr.  rmm.^.8.lib.  i .,  &  conf.  175.  nu.i. 

''  ctnfilem vxorismortcmaliumiisrcdcm  lib.j.,& dearafm^t.lib.^prdfHiMt.141. 

fimplieicer ^rocaimi^  tc  fic  inquiriou» ,  «m».  %6.  >    49. ,  fineenthiffiifmM 

an  vxorpro  rcmpO«,proquo}>crfcucrat  tra^.dejideitom.q.i^jj.vum.^x.,  & ffqq,, 

in  hxrcditate  vt usfruiftus»  podic  exigere  Caualcams  de  vfufirua.  num.jz. ,  &  fraq. 


fiuffldocem  fineleftone  vrasfrncRMy  in 

quo  fuit  hxrcs  inflicuta . 

Maxiina  cU  concrouerfia  intcr  DD., 
an  illa  inftinicb  lonredis  in  vfufructu 

DD.  <ld-  oranium  bonorumdurantc  vira  vfufriJ- 
centesin*  auari)  luftincr»  poflic  cituio  hacrodiu- 
fticutio--.jj5^jip  vcro  refoluatur tnlegacmiTfirf- 
vfiifnic^  fructus,  &ricricundus  vocatus  inpro- 
01  genel  P>^'cutchabeatur  prohxrcdc  purc  in- 


Maotica  intri^^.ieeeme^.^iAt.vemt» 

lib.  4.  tit.  ^.Jrt.  7.  per  totum ,  &  itrt.  J I . 
per  totum ,  quamuis  adhacreat  fccunds 
prscedenti  opinioni,quod  fcilicet  fufti- 
ncr.iturinflitatioin  vim  harrcditatis  rcf- 
pc&u  vocati  ui  vrufru(^u,&  vocatusjpoft 
eius  mortemcenfeacur  fidcicdmiflarnM, 
limitarctaracn  vidcturincaru  ,  quando 
vxorin  vlufruau  cil  iniUtuta  hxres ,  & 


ralirefol  ftiCMDritautpdsiKadirey&lueredica-  pofteiusmorcemfiliusftpfiusteftatmis>  Minti^K* 

tti  in  le-  cem  tranfmittcrc  .  Hsec  controucrfia_.  namtuncrot/.        tit.  \.  art.i.num.  5.  limitacin 

gatum.  niaxim^ad  cumcffcilumconferrepoffe  aficric,  quod ,  qujudo  fiiius  cft  hxrcs  ^^'^ 

vidccttr,vtdigiiolcaCttr,ao,  fivocatot  infticucos  in  diem ,  vcl  fubcondicione,  *^ 


tempus,  &  conditiorcijc  atur  dc  lcgiti-  ris  vfu- 
ma  ,  quia  debstur  purc  ,  6i  finc  aliquo  frMdu.i— 
■onere,&temporisdilationc pertcxtum  na:  fiinis 
in  l.  omnimodo  1.  quoniam  in  prioribus  l.Jci-  teftatorij 


eiTee  vo* 
catosi 


poft  mortem  eius,  qui  primo  inftitucus 
cft  haercs  in  viufru^u ,  dcccdac  ante:^ 
mortem  eiafdemprimo  infticuti  in  vfn- 
fruftu ,  tranfmittatius  ad  hxrcditatcm 

ad  fuum  haercdcra,  an  vero  nontranf-  mus  j.cum  autemf.de  inopc.  tcflam.;  va 

'Ailquem  niittat,  li  ctcnimilla primainftitucioin  d^,cuminordincadeandem legitiman 

tffeetam  vfufi  udu  rcioluatur  in  fimpliccin  tJtu-  dilatio ,  &  conditio  rcijciatur,nlius  in- 

«zc:eetur  lum  icgaci,  tunc  fccundo  vocatus  in.^  contincntipo(clladircliaereditatcm,& 

>-  |)roi>rietate,  cum  (It  purus  hacrcs ,  po-  per  aditionem  tcilamencum  confirma- 

teil  imoicdiaciadire,  &  iic crantiDictcre  tur .  Dcinde  eod.  loc. art.y  alscrie,quod,  $ 

ad  fuuffl  haeredem ;  li  vcro  iuUmeatur  quando  maritus  reliquic  vxori  vfum-  Tunc  tii 

in  vcram rationcm  inUitutionis ,  & hs-  fruilum  omnium  bonorum ,  iiliuspoft  tuis  r.tno 

•  ledis^tuncfccuodovocacusiMproprie-  eiusmortem infticucuspoiUcimmediat^  nelegiti- 

•tacenon  vidcturjiaercs,uifi conditiona-  adirc  hcrcditaccm ,  nam cum  filius  ex  ^  PPi: 

1-    a.r..,  r.  -.n....:  a.  ■   ;  ■  .  •  i  ■  n;   »«  »OirC 


lis,  &  fic ,  fi  iUc  viuo  pnon  raoriacur,nd 
tianfmiccic  iuBredicacemtCum  litvoca- 
tus  eondttionaIitftri&  fubdiem  incerta, 
Iquinon  potuitadire,  ncc  cranfnutcerc 
pcr  cexcum  i*  i.vmca  i.JiH  antemidi^mbiu 
Cjg€^Jtd,fiaiUttfr4StJiA.%.ebf.  i^., 
9mftv«b«m («1^.43.  7  5.  i  num.ip^.  vfq: 
0ij6},,Heiiiedeus  conf.  70.  RMm.io. , 


interprctatiouc  iurjs  purc  intclligacur  hjeu^ 
ioUicucus  in  icgitima  ,  a  qua  rej;citur 
-omnegrauamcn,  tempus ,  &  conditio 

pcr  niox  allcgaia  iura,potc(l  ft.itim  poil 
morccm  f  atris  adire  hxreUicaicm ,  & 
contirmare  legatum  vfusfniAus  tn  h- 

uo.cm  vxoris,  prout  nor.it  /oj)j;.r^ .  Y»- 
.  drdtas  itt  addit.  ad  fucciu.  la  tit ,  de  pign. 


.91. etm feqq. ,  ciHHh  c, S.mim.y^.    verffoae,  quod v/urfru3itt ,  TaiiUu ieCi^ 


eum  feqq. 

Cuxa  hanc  controuerUam  fuftinenc 
lunc  mftitntioiKm  in  vfitfiru&u  rcfolui 

in  fimpliccm  titulum  legati  CafltUQ  de 


firoeinf.l^tp  num.i.voii.,  ^ilexMder  in  l. 
fiiim  i  Tatre  num.^.  ff.de  Ifb.,  &Mfih.,&' 
i»ljtxtrmiemmmm.%.  tnfin.C.dekirei.i»' 
/?/t.,quod  in  fubfcqucntibus  idcn:  M.xn- 
lica  rcpcciCi  vude  vtdecur  hoc  agnotccrc 
dilbrimen ,  quando  vxor  eft  inftiniui 
hacres  in  vfuFrucftu  omniuin  bonorum  DiTcri- 
^  .       ^  .  .    marici}  &  poit  eiusmorcem  mfticucus  men.qui 

comfimplicit^r  vpcaueritalinm  in  pro-  filios ,  &  qtiando  ipla  eft  ioftitota  in^  ^  pa| 
rricta:c,pra:fumicurinfticuium  in  vfu-   vfufrudtu  eiusvitadurantc,&poftcius 


vfnfrmH  c,8.iMri».4i.,  Coarmtias  var.refol, 
^.%X4.niim.$.,  &  alij  innumcri  apud 

coWcm;  hocq;  pocifsimum  fundant  in 
przfumpta  voluntate  tcUatoris^  qui. 


liruau  fccitle  prxcjsc  legatarium  . 
Ex  aduerfo  magis  communitir  do- 
S     cent  fuftineri  talcm  inftitutioncm  in_* 
DD.fen-  vim  hxrcdiutis,  adcout  mftitucus  io 
tictesfu-  vfufruftu  bonbnim  hatrediucis  ficverft 
^BThl^  ^^^^  haercditaic,  &  proprietatc 


vfufimc— 


mortcm  inilitucus  cxcrancus ;  m  primo 
ecenimcafttinftitntionemniatrislnWu-  vxonseft 
fru(ftu  in  tantum  fcntit  fubliflcrc  ,  in  inUitiitus 
quancum  Ulius  ccnfccur  implicic^  inUi-  iilius,  ac 
toRis  in  l^tim»,  quam  fine  v4la  ccm-  V^^^*^^. 
poris  dilatione  ,  &  linc  vllacondicionc  ^ 
boporuffl  ;  inUicucus  autcm  poft  aus  pocdtadirc^iiaequaratioaeprsccricio-  ^*"*"* 
 It  iidBicoiBHufiuiia  jiitiefhHBaitam  dfo  onntiioaUUumi  ^"^^ 
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in  fccundo  autettt  cafu  fcntit  fubfiftcrc  ribus  in  l.  omnimodo  l.  q 

abfolutc ,  quia  pro  temporc,  pro  ^uo  i.fcmuf  i.cim  tuttm^Ae  m^je^«m^.j 
.viocvfafrudluana  vhtct«cftfiDpliari^      Sed  ,an  inhachypocittfi  poftobinni 
hxrcs ,  &  port  eius  mortcm  vocatuscen-    Matns  in  rcliquis  bonis  paternis  i  !^  9 

fctur  fidcicommiifanus .  Quid  iam  in  tioufiiiusfucxcdactaoquamfidcicom- Poftobi. 

)iac  controuerfia  reToluendum .  mifl^us ,  an irer6naquam  hasres  fim-  tum  nu- 

Rcfpondco  primo  .  Si  vxor  fuerit  in-  plex,non  dcfinit  Mantica  loc.dt. ,  fcd  ego  ^  ^ 

flicuta  hsrcs  in  vfufru&u  omnium  bo-  probabilius  crcdcrcm,  quod  fucccdcrct  ' 

y     nbrum maritii &  poft  eios  mortem fac  tanquam  baeres.  fimplex  non  pcr fidei-  p\ex"hz- 

Sipoft  rit  vocatus  cxtrancusad  fuccclfioncm-.,  commiflum  ,  cum  rationc  lcgitimx  ci-  jti  non' 

iiifit^''^  tn(litutioinfauorcmvxorisfaluatur»&  demdcbicxpoflecimmcdiatc  Jiaerediu-  nfidei- 

^lSfmC'  fufttnetur in  vim  hcredtutis,&  vocatus  tem  jidire,  oe  fieratiooe aditionis  ipfii»  ooitmtt 

jjjjj.,,,  poft  cius  mortcm  ccnfctur  fidcicommif-  continiuretur  tcftamcntum  .  Ww».' 
voctras  .iarius..,  iuprxcer  prxallcsatosprorc-      iamceuertimuradciamioandumid,  '    '  • 

eicr».    cundafentenciaTrrrgr/MMf  £jpile/raMwty'.  quod  in  titulo  fiierac  propofitum ,  an- 

neu$  in-  an.^.a  num.ii.,  Mcnochius  conf.  1 1  ii./it^  fci!icct,cum  non  cx  viicgari,  fcdtitulo  " 

ftitutio    frinctp.  lib,  15.  idem  TerciriHMs  coaf.^S.,  infUtucionis  m  vfutru^avniucriaiifuc- 

fiiftine.  ^''^f^i'iS'^i'^'"'^^'^'''f*^f»:^'  ritCiaa  vrufniftuariapoffit  dttiaMe.»  . 

ntr  iti  r   I  f-i- §  'f"''''"""''- ij  >  ^J^/f'/?^  Vidctur  vfufruftu  fuam  dotcmexigcrc ,  Scd  in 

vtm  hs>  fuiiicienccr  colligi exl.i.  verf.ft exfuado  hoc diutius immoranduia  uoa  vidctur»  ' 

icditadti  fde  hitrei.itiftit.^  Ifi  qmsita  hmres  itili-  quanckxiuidem  cum  ipia  pro  illo  tem> 

tutus  eflff.eod.tit.f&l.qnoticsff.eod. ,  vbi  porcfux  vitx  fit  hxrcs,  vtiqucplcnoiu- 

dicicurj  quod  inAicuens  in  re  ccrta  nui-  ic  potcll  dotcm  in  le  coofuilidarc  fccer- 

lo  alio  inftituto  oohaBrede  intelligacur  nendo  a reliquis  bontsmarki, in quibus  10 

inftituiHc  in  tota  hjcrcditatc  dctiMfta  tantumhabctvfurafrii6tum;quuiimmo,  Vxorvfc 

rei ,  feu  fundt  mcntione ,  fed  inllituuo  ii  poli  ipOus  morccm eilct  m  tclUmcoto 

£idain vfufi-ufttt  intelUgtturfiidadere  vocatus  filiu«,qui iinniediace  adirec  h;-  ^'^P^ 

ccrta,crgo&c. ,  ncc  liicalius  aifignatur,  rcdicJtcm  rationc  lcgitlmiE  fibidcbitae,  y^gfj^ 

cum  datusppil  iplius  moricm  non ha-  pollet cx cunc vxor  prius fuam dotenu 

beatius,ninpoftcadeBimortemj  vode  decrahere,neexillaoompatarecurlcgi-Nmlb. 

pcinus  adit  toum  hxrcditatem  ,  &  fc-  tima  ciuidcm  fili) ,  cum  rcfpcftu  h«rc-  cetani, 

Cttfldus  pcr  fidcicofflmiHum  polt  mor-  diucis  paccrns  liia  dos  cficc  iubeoda^ 

ttoA  vocacus  oenfecur.  feanquam  «salienum  rprotu  iiot$nm 

_   .  Piobaiur  v:tcrius,  quia,cum  quiscO  ^^lr.vander  conf.^j.pondcratis  m.  ].  Ish.}., 

Rationci  |n(Ututus  hasics  fua  vita  duiantc  un-  Surdiu  dealtment.  tit  9.  q.  16.  mm.  14^, 

Eitione  1«"»»**'* ceiifetor hatrcs, & incelligltur  Stefbamu Grtttimms  iifeeft. ^.tm.i. e. 

'  grauatusad  rcftitucndumpoflmortcm,  184..  BKw.xj.,&i  legitima  fu  calculanda 

vclhaercdi  abiiitcliaio,  vci  vocatoper  habito  refpcdu  ad  facuiutes  fatcif» 

fideicommiiTum  »  vt  laci  progcedtnr  quashabcDatprotemporemorcisdedii'' 

fufjrms dc fubflitt^.^jifjjjmm^f^^ptr  tto  quocunquc a:rcalicno ,  in qucKMt! 

totumf  crgo  &c.  puucur  ctiam  dos  dcbiu  vxori . 

Et  hic  colligitur  quomodo  pro  tenw  •  • 

7      porc  vitx  vfufnickuanj  hacrcditas  ilU  mmmmmm^^^^^^.^^^m^mmmmm 
Procem- nondicatur  iaceus,  nec  procadandu*  1 
pore  vitf  fit  carator ,  prout  teoenc  Soeimit  tmtf.  X  L I. 

vaoris  il-  1?  i  .,Coaruuias  var.n  fol.Ub.x.  c.z.  numj^., 

^^^'  Catudcmu  de  vjufru^.  nu.zx^. ,  tmUms  de  An  ,  fi  maritus  legaucrit  aliquid  vkori 

MonttVifiBljritia i.ftn.  q.<fi.mim,  t(o.  aunpcohibitioo^aedocempeMici». 
iiicnis.   jf.<''^<''-^->       vcr^adfichcccslKCt         ad  calculandam  filijs  icgtci» 
grauatus  ad  rcftitucndum  »  mam  cHet  dos  iiia  dc- 

g        Rcfpondco  fecundo .  Si  vior  fucrft  traheiKbu».' - 

A  naft  hasrcs  in  vfufruftu  omniunu, 

f^f^^  l>onorummariti,&  poftciufdcm  vxoris  syMMyiRiyM, 
yjiorjs     obitum  ftierit  vocatus  ipfius  fiiius ,  non 

fiicric  vo  inte]!igiturnuUumdcfcdtu,fcurationc  TitMlus  in  fuis  terminis  expofitut .  1. 
cuus      pr^tentionis  filij  tc()amcntum,fcdfiiius   Sentetuia  afierent  mfamrem  fiUommlegi' 
fittus  ,    rcicda  dilatiooc ,  &  conditioac  imme-      tinum  eMaimiimit  ^  mKfv^ttfa  d^ 

filmsfuc-  diat^  fucccditin  lc^itima,  &ncpotcft       fr  .  x. 

mediaS'  immcdiati  adirc  ,  6cficconhrmacur  Cc-   Sententia  docens  calcuUndam  ejje  dctra04' 

in  legici-  ftamcntum  .  In hocconfantitiiotfiftid»  dsr^.j. 

nta,oe  po  eonie3.vl*.w>limtJib.^jie.^ .  art.z.  nnm.^.    Ex  conieUuris  dirimenda  eH  tjiutSii»  .4« 
tsftadae  .|jocq^«^rc(s6 coii^tur cxalic£attsiu-   St  ietatum  fuerit  modieMm  eoffetm  foiim^ 
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I 

Expofi- 


2 

Senten- 
Ciii  arTe- 
t«n$  cal- 
culAnda 
dfe  J«gi- 


compre- 
Jienb 


s 

Contn— 
rta  fcn- 
tentiiex* 
foaitar . 


4 

Ex  conie 

^hiris  di- 
rimenda 

«ft  <{UZ- 


iHot/o  rf/7<if3  exnBio  dotis  .  J. 
e  r/<4J»  i«i  tf<i  (xtii^Hitur  in  par- 
ttsiratamUgaii,  6, 
Si  legatnm  fuertt  magmm,  &excedcns  io- 
tfm  fiante  tUa  frobtbittoac  ffi  fueritac- 
KMKmm,€a^hiir  m  td  ittem  nthh 
(tnm  .  j. 

Si  legatim  tfiet  itqHale  doti  itis  ai  dotenu 
fr^tkiUt&wtH  inteUigeretwr  extin&U.Z. 
SiwuntMsi»  legato  exfnrejfcritcaiifamf  puta 
*  frMUr  intenfum  amorem  ,  &  frioter 
obfe^a  fibi  or^it*'^  vxtre,per  ugi- 
tum  proh^iUiuwmtxtaffdmiAUiim 
iotis .  sf. 

Dtw^yisiTio  XLI.  In  fuo  vltimo  tc- 
ftamcntoTitius  certani  quancita- 
tcm ,  vcl  fpcciem  legauic  MeuiaB  vxori 
fuae  adtc£U  probacionc  ne  doteffi  pcte- 
rct  itifticucis  lilijs  in  fola  legicima ;  cum- 

Suepoft  obicum  eiufdcm  Titijagerccur 
e  calculftoda  li^tuD4  pro  61i^  dcbica 
exdtata  fttitcontrouerfia  >  an  illa  legt- 
tiroa  defumcnda  cflet  ex  bonis  libcris 
f  atris  comprcnenra  docc  maceriu  Aan- 
te  illa  ptohibitione  Tiri j ,  ne  vmr  illam 
petcrec,  an  \  ero  cadcm  dotc  dccraita . 

Conceodcbanc  iilij  legicimam  calcu- 
landam  cflecofflprehenTa  etiam  doco 
matcrna  ,  qui,i,cum  maritus  prohibuc- 
ric  vxori^nc  doccm  peccrcc  conltttucndo 
ipii  illud  legacum  incclligicur  legafle^ 
animocompcn.^andi ,  &  cuni  vnor  lcga- 
tumiiludaccepuric  vidccurrcnunciallc 
iuri  ad  docem^od  idem  vtdecur  ooofi- 

dcralle  Bartolus  in  l.jmplius  nonpeti  nu."], 
in  ji».f.  rem  rat.  huh.dum  dixic ,  quod 
iMBrede»  vxoris  non  exctudancar  a  iure 
«onrequcndi  ipfius  dotcm  ,quiniinmo, 
quod  vxor  ccalcaiur  dcuumiarc  Te  elle 
paraum  Ubeiaie  lUBMdeai  acccptila- 
tiotte ,  vel  cauere  dc  non  pctcnda  dote 
pcr  Cextum  in  l.  multeri  in  princip.  ff.  de 
UnJiit^  &  dmottll.  l.  mutiana:  ff.  eod. 

Concrarium  fallinenc  Stepbanus  Gra- 
tiams  difcept.  for . tom.i . r . 1 84.  num.  i^., 
^lbainautbjhoc  locumcol.6.  C.ft  mnl.fe- 
cundo  nupt.,  Ungelusdetefiament.glcf.^7. 
in  vcrb.  ,  &  dotes  juas  adfin.  verf.  nec  pla- 
cety  qitoi  iieit  tom.8.  part.  1 .  fol.$  i dum 
dicunt ,  quod  perillaroprohibicioncm» 
oc  vxor  docem  pctac,intelligacurdilaca 
czaftio  docis ,  uon  in  cocum  cxtin^um 
debicom  illius ,  ica  vc  ha:rcdcs  vxoris 
non  excludantur  a  docc  ab  haercdibus 
osarici . 

Egohanc  di^liculcatem  dirimcndam 
arbicrorexconicAuris, ex  quibus argui 
polhc  vcrifimills  mens  ceftacoris ;  &  lic 
confidero ,  an  legatum»  iiue  fueric  ifL» 
quancitace»  fiiie  m  rpcciecomparattui 
MdoccHiAatticiiiagaiun,  ^weisah 


an  verr)  fucrit  modicum  ,  &  non  attin- 
gcns  valorcm  dotis ;  rurfusj  an  lcgatum 
meric  in  toco  vrttfrufta  EMOorum  mari- 
ri,vcl  inaliqua  partetantum  .  RurfuSf 
an  in  laii  le^ato  cxprefferic  aliquaoL.* 
caufain  ncrinMriam  illius  legati ,  vel 
nullam  penitus  expreflcrit ,  Hinc 

Refpondco  primo .  Si  lcgacum  fueric 
modicum ,  &  1  on  gc  d  i  fla  n:»  a  va  lorc  do-  ^ 
tis,probabilius  eft,  quod  ratione  illius  legatfi 
legaci  facrii tancum cxaftiodocis dilaca,  J,*"^,""* 
non  cxtin&um  dcbituni  eiufdcm  Surdiu  fffj^)}^ 
ieaUment.tit.p.q.i6.num.4^  y&tit.^.q.^.  fius  noii 
inn».X4.  vfij,  ad^.,i  quo  non  videcur  eft  extm- 
diScmiti  StephaimsGratiamaitfcept^for.  &am  lus 
tom  i.  r,i84,ii«w.  17.  Ratio  ex eo  dedu-  -J**  *^°"» 
citur,quia  verinmilc non  eft,quod  cefta-  g,^*" 
tor  r  itionc  rci  minoris  valuns ,  quam  , 
lcgacfculegauicvxoriveliCj  fcttvolue-  ^ 
ritobligare  vxorem  ad  cedendttin  ittci 
docis,  quaBcftlongdmaioris  valoris,&ll  ^ 
quantiiacis ,  cum  in  hoc  non  faiuetiv 
SBqualicas,ergo  pcr  iUud  iegacum  adte- 
£ta  illa  prohibmonc  non  imcUigiturpc- 
nitus  extin^um  lus  ad  docem  j  fed  ta* 
lnmmododilata  exaftio-eiuldetn  dotis, 
poculimum  cuoi  legatum  debcat  inter- 
preurij  vcaifcrat  vcilicatem  lcgacario 
per  textum  i»  t.fi  fenmt  pbiriimi  i.fm.f* 
de  Itbcr.  leg. 

DiccSfcilo ,  quod  per  rem  legataiiL* 
deKrioris  valons  oomparadni  ad  do-  ' 
tem  non  cxtinguatur  in  totum  iusdotis, 
cumnoolicx^ualius  mccrdacum ,  &         ■  ' 
acoeptum,exaaguator  eamen  pro  parte 
corrcfpondcntc  valori  rei  lcgataE  ,  cum 
oon  fuppoiucur  illudlcgacumlibcraii-  Nec  etif 
ccr  foattm  ,  vbi  enim  io  neceffitatlbns 
vcrl^imur,  non  pr«fumimus  pro  iibcra-  *** 
liutc .  Sed contra ,  quia,cuni  cx  vna-^  ^avam^ 
parte  inl^cis  confideranda  iic  ycilius 
legaurij,  adcout  in  dubio  (l-mnrrfa-  tfcffiti 
ciendaliteainccr^rctauu ,  (jua:  cidcmw 
£iueat ,     ejcala  pacteaiiqttod  oous 
imponatur  in  tali  legacotpn  legatario, 
racionc  cuius  nou  poiiic  doccm  pccere  , 
fcd  cencacur  difcrrc  exa^ionem,priefu- 
roendum  eft  legacum  li&um  incuicu  il- 
lius  dilacionisadcxa^oaem,noAincui- 
tu  exciodioaii  in  aliqua  poktc  cinfika 
dotis . 

Rcfpondeo  (ecundo.  Si  legacum  fuc- 
rit  tnagnum,  &  excedm  vakwem  docis 
addita  illa  prohibitione  vxori,nedotem  7 
pcuc,probabilius  cft,quod  iusdocispcr  5 
lUud  I^acum,  f\  fuent  acccptatum ,  fit  fUeric^ 
pcnitus  excin^um.Dcc/«jc(Mi/.xo9./jij(ff.  magnu  , 
num.i^.verfjecimaeoncli^o  ,  St^aus  emf.  * «cccp- 
I  ixjnm.jp.,  Stephams  Cratianus  difcept.  ^!^^!^ 
for.tom.i.s.iS4.mtm.%ii.,  &iuzca liunc 
fenfumarbiccorproccdcreAvfeliHijiif.  ex- 
IjmifliiuutB fiti  num.  7.  iafii»f,  rm  rtt,  tiBAna  • 
Ttt  X  M, 


lcgatti 
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yitf      Comraaus  XVI. 

M.Racio  ez  eodeducitur>  qutaez  vna 


force  nullacdrurgic  Isfio  re/pcftu  vxo* 
ro  legaarif  quoMtpfii»  doKm^  alia» 


cumrcgacum  fupponacur  cxcedere  va-  §,  XLll, 
lorem  ciufdcm  docis,  iam  quoad  exceT-- 

fum  apparec  de  libcralicace  le^ncis,  An,fiiianilislegaucric  vxorivfumfrtt» 

ficque  illa  probibitio  fafU  per  iprum_.  o.um  generalcm  fuorum  bonorura 

l^aacem  reicrcnda  eil  ex  pra:(umpu  pro  omni  co ,  quod  ipfa  poTscc 

¥Mttotatc  ciufdenad  «uiiifttonem  de<  pcf  tendcrc  in  bonis  cittrdeni  • 

biti  quoad  doccm  ,  nonad  fimpliccm  naaricipof&cccadcm  vxor 

dilaQonem  cxaOionis  eiufdcm  ,  vndc  fimui  exigcrc  doccm.  j 
vxoracoeptandotUiidlegacum  videcur 

«iniplicicercnunciare  iuri  ad  doccm.  syMMytAjyH, 
Qaid  vcr6  fcnciendum  iic,  ii  legacum 

f     iion7uericcxoeda»yred«qualeyaiori  Statuiii/fufititnii  expofnus .  i. 

S  leptu        ^            incclligatur  extindum  Sententia  afferens  poffe  'UfrM  vfim^nSM 

cflccf<}a4  dcbitum  docis,  an  vcro  foiLiinmodo  di»  exigere  dotem  .  x. 

k  doci    lau  exaftio  ?  Crediderim  probabilius  SmmU  t^erm  ,  fmd  ,fi  t^Utm ^Uxerit 

iui  Ad  do  cfsc  ctiam  in  hac  hypochcfi,non  cfscex-  pro  omm  eoy  auod  prttenderc  pottfi  m 

^kiiiw  tindum  penitus  ius  ad  dotcm  ,  (cd  dila-  eins  bonis ,  poffit  etiam  vxor  exigere  do- 

^e^^,  um  praecisi  ezaaiooem,  auia  in  tali  le>  tm  ,fttm ,  fi  dixerit  fro  onnu  eo ,  fnoi 

feretur    gato,fi  alitcr  rcscfscc,  nuUam  appare-  prdtenderepoteft  ineius  h<ereditate.  j, , 

cxttadiu.  rct  veiUgium  libcraliutts  ia  lcgancc ,  Sententiaafferens,  quod^nomodocini^nefite* 

cnmdosdrsetdebica  ipfi  vsorifffd  aequi-  rit  emeeftnm  Ugatitm  vnrvUr^  vfitm^ 

ualcns,  quinimmo  nccipfo  iurc  ficrec  fntStmexigerc dotem .  4. 

compcnfacio,  cum  quancicatis  aJ  fpc-  Schtentia  ajjerens ,  wod  qnomodocunififne- 

ciem,vel  e  contra  non  fiat .  ritcon(eptiim,paffit  etiamiotiexizere.^^ 

Refpondeo  ccrcio  .  Si  maritus  in.«  Slnomodoewqne  fnerit  conceptm  in^Uigi' 

Ugkto  L£to  in  fauorcm  vxorts  adieceric  tnr  cejfare  lus  ad  dotem ,  fi  dos  fnerit  m» 

eaaGmiypuUpr^tpterincenrum  amore,  ttfiimatione  faciente  vcnditionem .  6. 

9     quo  prolequicur  eandem  vxorem ,  &  Sem,fiiutrs4itdfiitrituu^m^»  7» 
SiA  le-  proptcr  bona ,  &  gracuiu  obfcquiaab 

^P^^  eidcm  marito leganti  prjeftiu,  quac  T^UcivrisiTio  XLIL  AcoeperatTitiu» 

iecuodumfciintmericoria  illius  rcmu-  L>/  in  doccmaMeula  vxore  fuamille 

oier  toru  nerationt8,ptobabiIius  cft ,  quod  lcga-  nuinraos  aurcos ,  pro  quibus  ex  vl  dtA 

vxoris     ucrit  nonanimoextingucndi  dcbicum  jpofiuoahl.uiiem§i&vtplenitssC'itra  | 

ycr  lega.  dotis ,  fcd  folummodo  ditfercndi  exac-  vxor.  ad.  bona  omnia  ciufdcm  Tiii;  re-  jj^fjjjjf 

famnon  tionem.  lufcncire  vidccur.^«iMW«»/".  nunent  uciie  hypochccau  cidcm  Me-  jgj,^. 

fff^  i49.A«m4.Raaod^ujacaufaadieaa  iii»[»odocerepetendatoeafudift61uu  nisnpo- 

ius  ad    ^^*':^ '"dicat  animum  lcgantis  exer-  mairiroonij  ob  obitum eiufdcm  Ticij.fi». 

jjpmn^  cendiicilicct  libcraliuccm  crga  vxorem  Ifte,cum  um  premeretur  extrcmis  facis, 

propter  amorem ,  quo  iplam  profcqui-  ooodidic  fanm  vltimum  teftamcntuio , 

tur ,  &  rcmuncrandi  obfequia  erga  ip-  in  quo  vocauit  vfufruduariam  vniuer- 

fumprsftiu,fcdtaiisanimusnoarefui-  falcm  fuoruro  bonorum  candemMe* 

^     Uret,fiilludlegatumcederctinexcin-  uiam vxorcmproomni,&  totoeo,quod 

Aionem dcbiti docalis,  ergo&c.  Confir-  jpfa  poflct  prattendcrc  in  bonis eiuidem 

inatur,quia  obrcquiaprxftiugracuico  mariu  .  Morcuo  eodem  Ticio  mariio 

ab  vxore  mintD  |waHamuiicur  (bcun-  Meuia  confecniaeft  vfumfirudum  vni- 

dum  fc  mericoria  illius  legati,ergo,cum  uerfalcm  bonorum  ciufdem  Titij  prtB- 

maricusinconfticutioncilliusiuaicaue-  dcfundii ,  &  ilmul  contendcbat  dctra- 

licfe  lcgatum  illud  conftituific  ob  calia  herc  doccm ,  (cu  dcbicum  dotis ,  vt  de 

meriuAegatum  ad  illa  rcfcreodum  cft,  ilio  poflcc  pro  Iibertace  difponcre  ea^ 

non  ad  debitum  docis  extmgueiidttm ,  frcu  ratione ,  quod  dos  eisct  fui  pieat» 

caeceroqui  non  elTet  remiinecatio  ,  bd  AcaWbiuti  iuriB .  Qssitltm  fiiic  quisl 

'  dcbiu.  turis?  2 

Concendebant  ULexander  in  l.  (t  cm  SenfM» 
Mi  i.fiVMer  mm.e.ff.folut.matrim.,  ria  aj^ 

^^Mf^  ^''^"  '''"^  yfumfiruaumb(>- 

w  IV  ww*  oorumomnium  maricipradefunai pol- 

lec pieno iure  confequi  eciam  dotem eo,  fia&va. 
quta  pcr  «Ufpofitioocffl  td|Morii       dot«n  • 

d0l4 
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^05 )  feu  dotis  debitvm  non  e£fct  com-  tuin>vcl  cius  hxredes  ab  oncre  ciurdeoi 

pidieoruro  io  illa  diTpofitionc «  Teu  vAi-  dotis ,  cum  liberatio  gcncraUs  dc  omni* 

fm&tt  ,  ^uandoqttidcni  dos  ipfa ,  fcu  bus,  <]us  qualitcmin^uc  qn»  pccett 

dcbitum  ipfius  unquam  xs  alicnum-.  poffetmbonisA  ha:rcditatc,non  cxdu- 

»00  dicitur cffc  in  bonisj  fcd  extra  bona  dat  liberancem  a  peti(ionc eius,pro  quo 

eiurdeai  inarhi»  adeoque  ex  verbis  tc-  datur  vendicatio  »^^imitrtonf.^.  ud 

fiatoris  non  cidlMli  ?1QC«IB  ab  iUilM  m4.col.v.lib.\. ,  ^  bancmateriam  lati 

conrccuiione .  ^  profcquicur  vanjsrationibus,&  auAo- 

3       Alijdiftinguentesintcrdirpontioncm  ricatibus  addu^  iclein  ^MlP^^X"* 

S^JJP*'  teftatoris ,  quaodo  inftiiuit  vfufraftua-  $iant$s  ibid.  i  nntH.ji.  ad  ftn.  Quid  iam io 

tRaOe-        vniucrralcm  vxorcm  pro  oroni ,  &  hac  controuerfia  concludendum  ? 

g  toGo eo,quodipfapoftccpra(tcndcreli      RefpondeOjprobabiliiiseffe/iuod^fiue •• 

didam    i«w>eiurdem  icnatoris,acquando  can-  maritus  dixerit  in  inftiiutionc  vfiisfru- 

fticrit     deminftituitproomni,&  totoeoiquod  ftus  gencralis  in  fauorcm  vxoris  pro 

pro  ofn.  poflet  pF«ccndere  m  tpfiut  bmtdimf  zi-  oroni,&  coto co,quod  polTet  prtBteodere 

»*fj>»    lcrunt.quod  inprimocafu  jvriqucpof-  ineiusbonis,  Cmc  in  eius  h4(rrditatc,\xor  - 

inSiif        ^*""^  ^^^"  vfurotruaum  coof«^ui  acceptando  huiulniodi  kgaturo  ,  icu      *'  , 

docem  proptcr  raciooem  addudkanUf  infticucitmcffl  non  babeacampliut  ius  ^  ''^^^ 

fit  vxor  quod  fcilicct  dos ,  vtpot»i  acsalienuin  ad  dotcm  ,  fcd  hoc  intclligacurpcnitus  ",7,""5^ 

fxigere    nou  coutineatur  in  boms ciurdemnuri-  cxtinAum,  fi  dos  ipfa  tucrit tradita  ^fti-  ccptum 

dotem ,  ci  ccftaiort»  ;  ta  fccundo  vero  cafu,  vti-  macione£iciente  vendicioncm ,  fccus,  fi  icKanim 

|ecus,Qdi  qtte  non  poflet  vltra  vfumfiruaum  con-  fucrit  tradita  in^ftimata ,  &  adhuc  in  c3bt  im 


omiu SS*        doiem ,  quia  dos  dicitur  elTc io^  fua  fpccic  cxiftat .  Quoad  pnmam  par-     dotf , 

JJJJ  JJ^|wreditaceconcui4cciura  aaiua,6c paf-  teraarbinoroottfentire,  quocquot  alle-  Jj"5i2* 

Si  eiiis         'Hafff  conf.  410.  mm  tmfrmrfi*  gauimus  pro  tcrtia  opinionc,  ocmre-» 

lliEredj,   WfW, lX.infin,i&  (tltf .  Tiatt^m,  Surdum,  U-irtoim  ,  &  IXcium^ .  j ,one  fa- 

tm,         Aiij  contcodcntcs  pro  codcm  accipi  Quoad  fccundam  confcncit  Stephatau  ciente 

docem  ctfc  in  boois  roariti teftacoris ,  &c  Cratianus  loc.at.hnim.  ^z.  ad  finem ,  &  in  venditiv 

cffc  in  ipfius  haBreditate ,  nam  quando  fimilibu^ docct  Snldus  m  i.pa&nm ,  qnod  acn*  •> 

4     fic  mencio  dc  bonis  alicuius  vniucrfali-  dotali    cdxMfin.ntm.Z.  j.ii.  Cie  col-   

Sencen»  cir  idero  iudicacur  dc  bonis,  ac  dc  hae-  Ut. ,  &  in  l.  cm  necefjitate  f.de ^deicm.,  ^ 

tia  affcw  rcdiute ,  &  4  concra ,  afierunc  ,  q«od  /4/0«  conf.  1 8 1 .  col-i .  infitt.  verf. ,  &  fiwl  .  ^ 

^5^**"  quoquo  cx  bis  roodis  concipiacur  tclta-  tranfa£iio,feH  arbitramenticm  lib.  i, 
ainque         diTpofitio»  non pQi&c  vxor  vicra^       Ratio  prinuB  partis  cx  eo  dcducicur 

flirrir  cd  vfunfiiiftaai axrfeqoi  docem  profinno  priroo ,  quia ,  quando  rcs  cradiu  cft  in 

«pnim   tcn?iuesdotcro  dicicife  in  hJcrediutcj  dotero  «ftimataxftiroationc  facicnte^ 

legacum  marui  tdlacorisj  cum  hjcredicascan-  vendiciooeni  re$  ipiaicanficiopicnum 

vxorem  quam  eorptts  vniueHkk  inuoluac  iura  donihrium  etnfilen  niariti  ,&  ISlwn  cx 

9**"  P°**  caro  aftiua ,  quam  paiTiua  ;  atquc  hanc  parte  ipfius  confurgit  dcbitum  asflima- 

vfu^  opuitoncro  cucntur 'HAtta d^confj^io. nu,  tioois cum uciu  hypotheca in omnibtts 

tistun.  ix-it^fin-iS^^^^^^ii^^f^-^l'^^  bonisetosiQfattOremvxorispcrtexcuni  fidOm 

fCdoll.         Bartolusint.}.inpriHC$p.ff.deboH.pof-  inl.vnica^.&vt pleniusC 4eretvxor.a3.,  do$  inre| 


feJ.fDecms  conf.^z$.  in  cafu  oropofito  eol,    fcddcbitum  cum  hypothcca  non  con- 

tnU. in prtnctpi»  verf.fecitadofacit  ».1».  IKcuit  propri^  dominium  aattale»&  in  JPj"»  *• 
StcphiauiGr^i^i<iifcept.for.tom.i.    ctfcftu ance  traditionem  rcfpcftu  crcdi- 


.     c. i  ^jutm.^j., ,  &  feqq.  fcatirc  videtur  |  toris ,  fcd  adhuc i^roanct  peocs  debito- 

^jZtt^  ^"^^       nuritus  inftitucns  yxorenu  reni ,  ergo  adbue  intelligjcur  etfe  io  bo* 

vfufruftuariaro  vniuerfalerodixcritpro  nis,  &  hxrcditatc  ciurdcm  dcbitoris, 

rt*,qaod  totoeo,quodpoflctpraetendere  >n^0Rff  adeoo^  vxor,  qUfB  ratioac  vfusfruftus 

oaomo-  »»s,fiuc pro  onmi,&  coto  eo/]uod  pof-  JBil  delaii ceflac  iuri  in  bonis  marici  de* 

docunq;  fcc  pr^tcndcrc  in  cius  hArcditate^ahnc  bitoris ,  6^  t6ftacoris,iaidli^tureCisMQ 

fiientco- vxor  viira  vfumfru^umpolictconfcqui  celfificiunaddoicm, 
^^^*".  dotem,6cinouccurcaratione,quia,cuni      Secuado,quia,fivxor baberecaliud 

fit  e^tuun  '^**  habcat  domiDiuro,  &  poflclfioncm,  crcdituina  doteaduerfus  roar.tum  ,  & 

exigne  9uaro  retiouit  media  pcrfona  viri,done<;  maritus  in  fua  vltima  volunute  difpo- 

vii^ ,  in  fua  dote ,  hicc  nullo  modo  di-  neret  in  &uorem  ciufdem  vxorisde  vfn- 

cicur  cllcinbonis,  &  hxrcdiute  viri,  fruftu  vniucrfali  fuorura  bonorumca 

prout  nouciUwmKfc«M;f.a.$JM«».i7i<^.i.,  addiudaufula,  vctalis  vfwsh-u&usd-  ^im  ra- 

fkquc  eidem  conpccit  vcadicacio ;  c%  fet  proomni ,  &  toto  eo,  quod  norpoT-  tione 

quo  fcquitur ,  quod  vxor  acceprans  lc-  fet  prjetcndcrc  in  cius  bonis,pcr  acccp-  eoiocinii^  . 

gacuffl  vfusfrud^us  non  ccoicatur  rc-  utjooem  talisdifpoficionis  extingucre- 

mm 
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•yi8       Contraaus  XVI. 


VcrTus  maritutn ,  nec  ofSccret  dicere^  j 
«juod  illud  crcditutn  non  cffct  in  bonis 
ciufdero  mariti ,  crgo  hoc  ctiam  diccn- 
dum  cftinordine  ad  creditum  dotis* 
«^uando  hacctradita  cftaeftimatioDC  fa- 


Dos  dici< 
tur  elTe 
in  hx- 
fcdicate. 


Ratio 
fu.ideas 
fponfiim 
polTcilti 


7 

Seau,  f! 
dos  tra- 
dita  fue> 
rit  inx- 


Talorismilleaureoruml  Excaufantip^ 

tix  illse  non  fucrunt  initae,  fcd  diflolu» 
tus  prxuius  tra6batus,cumquc  agcrctur 
dc  rcftitutione  dotis  rcccptae  pcr  Caiu, 
vcl  Mcuja  contcndcbat  ad  znimatio- 
cicntc  venditioncra ,  quia  tunc  in  vxorc  nem ,  vcl  forti  ctiam  iofc  Caius  agebat, 
non  rcfultat  >  niA  crcditum  cum  hypo-  vt  xltimationem  conicrrct  retento  fibi 
theca  .  fundo,  dum Mcuia  vcUct  fundum  ,  vel 

Tcrti6,  quia  hzrcditas  vtpoti  ius    fundurarcllitucrc,  dum  Mcuiacontcn- 
quoddam ,  fcu  corpus  vniucruiecom-    dcbat  ad xllimationem .  Quxfitum  hic 
prehcndit  iura  omnia  cara  a^iua,quam    fuit ,  an  in  rigorc  cffet  fundus  traditus 
palHua  perca,quae  noiintBartol^sinl.j.    rcltitucndus,an verdeiufdcra^nimatio. 
in  princtp.ff.de  bonor.  poffef.y  T^euixanHs       Vidctur  prima  frOQic  allerendum, 
fon/.(5r.n«iw.^z.,  vndcdosdiciturclTcin    polTc  Caium  ctiam  inuita  Mcuia  sefti- 
haercdiutc  Tiatta  confu^io.  totum  contrt-    mationcm  confcrrc  rctcnto  fibi  fundo . 
uerft*  num.ix.,  Surdus  de  alimcnt. tit.^.  f .    Ratio  cft ,  quia  vcnditio  vidctur  con- 
16.  «KW.jd.,  quod  idcm  intcUigcndum    fummata  in  illa  acftimationc  ,  &  tradi-  ^ 
cft  dc  t>onis  tcftatorisjquando  vniuerra<-    tionc  fundi,cum  fitcx  illis coatra£libus,  fnacione 
litiraccipiuntur  pcr  tcxtum  in  Lcogi  16.    qui  folo  conTcnfu  perficiuntur ,  &  do-  conAwe. 
inprincip.f.adTrehcl. ,  Cumanus  conf.  51.    minium  traditione  traosferatur  ;  poft- 

quara  autcm  vendicio  complcta cft,  & 
dominiumtranslacum  cft  in  cmptorcm, 
vcnditor  non  habet  ius,nili  ad  prctium 
conucntum,  rcuacftimationcm  .  Nihi» 
lominus 

Rcfpondcoin  ca  hypothcfi  rcftituen- 
dum  clfc  fundum  doialcm  .  Stcphanus 
Cratianus  difcfpt.for.  tom.  primo  c.  38. ».  « 
quaectiamdiciturpoiriderc  mcdia  pcr-    7%.yyaralliis decif})ymim.6.pMrt.^.,Re-  j^^^^ 
fona  manci,doncc  vixit ,  crgo  iu  ordinc    beUus  de  obltg.iufl.part.z.  Ub.^.  dijp.  i , »«.  jft 
ad  iUam  cidcm  vxori  corapccct  aftio  rei    %o.,Joames  ^ngelus  Bo^i*s  traU.de  dote  c,  fi,n<fii5 
vendicatiua  ,  ergo  res  iUa  dotalis  non    id.nwm.jccr  ji.Exprcfs^  videturcol-  dotUii. 
inicUigitur  clfc  propric  in  bonis,  &hz-    ligi  cx  tcxtujn  l.inreb.dotalibus  iSJe  iure 
rcdicatc  roariti  i  atquc  in  hoc  locum  ha-    dot. ,  &  in  l.  plerumque  §.  /i  antc  matrimo- 
bcnteaomnia,qu«  habetlffp/iawmCrj-    nium  ff.eodem  .  Ratio  cx  co  dcducitur, 
tianus  difcept.  for.  d.c.  184.  a  num.  ji.  ad    quia  fcilicct  qucccunquc  pada  dotalia 


rn  priucip.num.^.,  Surdus  conf.i  iz.  RMn.8., 
crgo  ineadcm  haBrcditate ,  fcu  in  bonis 
tcftatorisvniucrfalit^r  acccptis  fine  vlla 
reftridionc  comprcnditur  ctiam  dos  &c. 

Ratio  fecundx  partis  cx  co  dcduci- 
tur,quod  dominiuin  rei  dotalistradit^ 
inaeftiraata:,  &adhuc  perkucrantis  ad- 
huc  reraanetpcncs  candem  vxorem_>, 


finem,  quem  tu  recole  . 


5.  XLIII. 

An,  Hdosfuerit  datazftinuta,  &  nup- 
tijc  non  fucrintfccutae,res  ipla,  aa 
aeftimatio  nc  rcftitucnda  . 

Series  dififuifitionis .  i . 
Ratio  fiudeHs  poffe  fponfum  etitm  inuitcu 

fponfa  (eflimationem  conferre.  z. 
Heflituendus  efl  abfoluti  fundus  dotalis .  3. 
Soluuntur  rationes  contraridt .  4. 

Si  res  interim  perirent  ex  culpa  mariti,ipfe    nuptiac  non  fcquantiir ,  &  ab  illis  peni- 


quin  etiam  ipfa  «ftimatio  rerumdota- 
hum  intelliguntur  iraplicite  inita  fub  ^IT' 

*  ,  tlO  lltt» 

tacita  conduionc  nupturum,  adeout  jQf^ibt, 
tunc  vim  incipiant  habcrc  ,  quando  (j(,(^^on- 
nuptiae  incuntur,  &  quoufq^non  incan-  djiione . 
tur,dominiumremanct  apud  viorem, 
crgo,cum  dominium  adhuc  rcraaneat 
apud  vxorem  nuptijs  iion  inicis,  vtpocc 
non  vcrificau  condicionc,rcs  ipfa;  dou- 
lcspcr  maritum  erunt  rcfticucndx,noa 
confcrcnda  illaruro  xftimatio  . 

Hinc  fub  hoc  eod.  tit.  ContraSusXf^.  de 
dote  i.prdnot.  17.  num.  j6.  docuimus , 
quod ,  fi  res  fucrint  datas  indotcmasfti-  Probatio 
mationc  facieatc  vcditionemancenup-  «  aliW 
tias ,  &  iilx,antequam  nuptix  contra- 
hantur  ,  pcriermi,quinimino  ctiam  fi  f'»"*P" ' 


1 

Difquifi- 
fio  expo- 
iRta  in_. 
fuis  ter. 


teneretur  ad  dflimationem .  5 . 

DIsqyisiTio  XLIII.  In  pa<ftis  douli- 
bus  pro  futuro  matrimonio  inter 
Caium ,  &  Mcuiam,antcquam  nuptix 
iairentur  pcr  vcrba  deprfientijtraditus 
fuit  in  dotcm  cidcin  Caio  fundus  xlli- 
matusf  ftdnationctacicntc  vcnditionen 


tus  rcccdatur,  intclligantur  pcri)tlc  ei- 
dcm  vxnrijnon  marico  ,  non  alia  ratio- 
ne  ,  nifi  quia  dominium  non  iranfit  in 
maritura,  nifi  c  punito  ,  quo  nupcix 
contrahuncur  proptcr  imulicium  con- 
ditioncm  iinbibitain  in  iplispa^is  doca- 
libus  vrfupra,crgo  cum  dominiuro  non 
tranfcat^nin  initis  auptijs,ia  nuritum,/! 

nuptix 
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iiDpriae  non  fcquantur ,  rcs  ipfas  crunl    uis  rcs  traditx  fmt  xRimzix  «ftimatiV 

ftiUcuead^  vj(ori^iuj})<Acuin9ftiaucio,  pc.  facicoce  Vi?ndicioaen  40  ordinc  ad 

•  ->  ^HtctMk^M^amhiCoafraum  mirinoaiqin  oooQAlieiidum  poillnt 

4     addu^lac,  quia  licct  rcgularit^rooiitesi-  tamcn  cx  partiui»  conuentionc  ita  cllc  ' 

Sohun-        vcQ4i(40ois  j>criicutur  roIooQnfen-  tr^ditjcvc  facian t  vcnditioncoi» quam*  .  S<^n Tus 

rur  r  icio  ^  etptrjMditioaem  lei  dommium-.  uis  mavifaoqjuin  non  fequatur  1  vel  cx  <ii^q"<^.- 

■fVff"^"  ciufdcm  transferacur  in  cmptorcm,hoc  fincalioa  matrimonio,  (ubquopotuit  fyp^l^fj." 

^*^-*'  taaeoiualUvquaodoca  vcnditio,&  tra*  eflc fa^illa  fllmaiiOy^ccr^diuo:  Hoc  ti,^£i^ 

;  ^   <lick>&Aa  eftiubtadca«ooditionepcn*  videtttrooofideraAiBtwciit  te/,iirrb0  ^jatm,  ' 

"    V  dcnti  dc  futuro ,  quia  tunc  tam  ip.'a-j  dotalibus  ff^de mre  dot.  dura  dicit .  Sed  ii 

veodiuo^  quam  traditio  noo  incipiunc  «^/  videtnr,vf  itAienutfn ^^imatififota Jtt^ 

inmhaibprttmfi  a  tempore|Mirificatc,fi(  fi  mpti^ifetjiiMttir,  fti^uea^canfs  fit»* 

•  JnJimplctac  conditionis,  trahendi  fuerit  y  vbi  vidcs ,  quod  textui 

.  -.iiu;  tamcnaducrte,quod,fi^rotcm-  (Utuic>quodrcsipfadataii(rcPitUca-> 

fM«9  quofuturu^maricusdeaaujcres  da}finu[>ciaBnonfequaotur«quianulU  ^ 

dotales  libi  traditas  nominc  dotis  aefti-  alia  caufj  intclligitur  fuillc  illius  xdi- 

nuca&iSliiqutionefacicnccveadiuou£,  nuuoaisanuptijs,cxquibusdcduciturf  , 

«     re9  ipiis  doale» perierint,  vel  detcriores  quodffi  ioceruenericalia caufa  a  auptij>« 

Sitts  pe-  fo^acfucfin^  <-*^<^-iiJ^-^culpabili,  &ira-  oDqaam  faita  fuit  iUa  xftimatio,polTi5  ' 

tierintcK  puubiiicidciu  uunco,  tcncrctur  ipic^  ciicadtoad  pretiumj  6c  sllimacioacm ,  .... 

calpa ma  maricus  ex  culpa  ad  rdUtutioacm aefti-  Suppofieoigituriquod  doaiiaium  eciam 

rici,  ipfe  mationis ,  non  rationcdominij,  quod  ance  nuptias  plcnc  ,  &  fimpiicit^rtran- 

teoere-    acquilierit  lucudcmrebus ,  fcd  rationc  ficrit  in  nurituro  pcr  liUiu  ieitimaciOr 

^jrad    culpsadmodum caetcrorumdcpofita-  ncm,& craditionefflHluoliiCftamnenf  .  . 

riorum, &curtodum,qui,quamuisnon  inquircnda  ;  primum  ,  an  tunc  vxor 

'  acquiranc  domimum  m  rcbus  apud  ie  omilfa  re  tradica  xihnuta  poiUt  agerc 

"  1 9& ad  ip(brum  cuflodtam  de-  «d  precium ;  (ecundum,  an  polfit  agerc 


putatis  ,tcncnturtamcn  cxculpaiaCI|«    ad  frucflus  illius  rci  tradicpj^  sftM|MIW« 
ftodiciKiOj  61:  caiiici:u<uido.  icuad  mccreilc  iliius,'  ;  > 

Rcrpoadco  pruno.  lo  ea  hypothei; '. '  •  • ' 
^^^^m^m^mi^^^^mmmmmmmm   Tzor  polfec  agcrc  ad  aeilimationem ,  fcu 

'pKtium .  laf<m§.aSiotttffu  Itiftit.de  a&.,      *  , 
§,   JLLlVn  StepbamsCratiaimdifcepl.for.tm.l.c.^^^^^ 

58.««»».jp.,&conCludcntcrdcduci  vi-  ^^V^f 
Anin  fuppofitionc ,  quod  ctiamanteji    dccur  cx  textu  1»  d.l.iu  rebks  dotalibusff.  ^gett 
flnpcias  dommium  rcrum  fftjmavi-     de  iure  ieBr.t duai  caiffldicic>quodcq)eti  «d 
rumcranfcac  inmaricum  vxor        dcbetrcs,  non  prctium,  quia  non  alia  liiim* 
pofficagcrcad  precium«  caulaanupti;sfucntconcraheadi,argu- 
.  ^aU  fructus  ipia-  mento  a  cootrario  icnfu  dcduiflo  vidc- 

rum  iion  mitii  turdcducerejquod»fifueritaliacaufa 
nupcijs ,  a  nupci js  edicicndi  illam  venditioucm 

per  xHimaiioncm,  vtiquc  poiTit  pretium  ^ 
SFMM^RiyM^  ciigijnonrepeti  rcs  ipta .  Katio  vidccur 

exeoconcludcncerdcduci,quia,  quam-  Rationt 
^afiu  infupfM^itioHefHndattis .  i.  uis  concurrat  fiinul  cum  alu  cauia.. 

m  ea  bypotbefi  vxor  fifiet  agere  4d  frt-   eciamcaufa  nuptiarum ,  rationc  umeu 

tiitm  .  X.  alteriuscaulae,  quasabfolut^fupponi-  nutiono 

:tUeUigefdHimodo  fp^m  w»  rttefe^ *9  tur,&  non  rclau ad  ccmpus  nuptiarun^  «ft  relac* 

vtra^caufacopnlatiiii  .■ illaa;flimatioccnfeturabfoluu,&  tunc  «d  tem- 

Ex  fiifpvfiti»ne,qiiodiulimatiofit  ^fplHtaf  fuum  cffeclum  Ibrciri  cciam  indcpcni>  pusnup- 

trnmtrelataadtempnsmfriariimfMiii'  dcncera  nuptijs  ,  ergo,cum  abfolutc  ^'vqin* 

nanonbabetaSimiemadfifiiSiis.  4,  compleufucric  vendicio,conccdcnda^  3 

faltem  vxor  btdteat  aSimem  *d  intC'  erit  ex  vcndito  aAio  vxori  ad  c:iigcn-  Jntellige 

reffefretijnmifidiiti.  $.  dum  prctiumrei  vcndits,  dtunnio- 
StMtentU  i^ferent  vxorem  hJkn  nSimiem      Hic  umcn  confidcrandum  cd ,  nn  f°  '1"."' 

titdeinterefie .  6.  maritusfuturusrcccpcritillam  rcmdo-  ~rit^jte 

Sententis  afferm  wm  hAm$dem  lalem  aeftimatatn  aenitnationc  facicnte  ieftima— 

nem .  7.  venditionem  cx  vtraquc  caufa  copula-  tionera 

SententianoftraeSdifiinSioneexfonitta^fS,  ttu^»adcoutdcficientccaufaauptiarum  non  ex 

nd  recepilTc(,an  vcr6 difiun^ui,adC0Qt  vcr.iquc 

DIsciyisiTio  XIAV.  Non  vidctur  ctiam  non  cxtantc  caula  nuptiarutn_<  ^*"^^ 

poilccUcduiicuicasjquodjquam-  ;idiiuccoau^AiiIcc,remq;iliamcumiUa  P""*^ 
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aftimatione  recepiflet .  luxta  primam   ifiMili,  tamde  nrre  daili,  ^imdelnW 

fenrumarbitrandumefl,  non  po^Tc  vxo>    canonico  cx  aequitatc  doccnt  ./ijlfffw  ^ 
rem  agere  ad pretium ,  fcu  zflimatio^    iccif.xo.mm.i.,  Gratianin  difcept.ftr.c  ^c^^u 
oem-',-  qaia  tancetiaiBi  ex  praBfumpta^   xo6.nim.9xx^iMm,^o.^  r.^ls^.xx.,  afl^s 
voluntaicmariti  rccipicntis  illa  cftima-    LxdoHifiHs  eum  tomotat. ,  Bflrram.  decif.  vmr^m 
tio  eft  coaditionaiis  ,  &  relata  ad  tcm-    x^j. ,  &  decif.  547.  per  totum ,  Durandus  h.ibere 
pasaapdacttai»finequibu<;  noncontra-    dccif.^^.fer totnm,VaiilHs  ChrijHniisdccif.  ^dme 
xiffet ,  ncc  rcccpiflct .  luxca  fccundura    Bel^.nkm.6.,&fetfq.vol.^.,RotMHomana  ^'^ 
fcnium ,  vtique  vxori  compctcrct  aftio    fwrt.to.recent.  iectf.^66.  per  t9tm,MA'  J^^^jl! 
ad  fleftimationem ,  cum  illa  aElUmatin ,    gmiisieeif.lm.ijmKtaM',^  &''Ptfl.  *  vhi  Sttnm^ 
fcu  vcnditioelfcc  abfoluta,  &  rcfponfio    ampli.u,  quantumuis  cmptori  nulla^.  qmbus* 
noftra  proccditinhocfecundofcnfu.       mora  imputari poliit;  hocquc  vidcmr  mntin 
Refpondco  fccundo.  In  fuppofiiione,    colligi  cx  l.tmrtmtC.ie  aU.  empt.  HaiK  >nter«ii 

4  quod  aelliinatiofitabfoluta  ,  &  condi-  opinioncm  maximiapprobat  DMJwre- S**''**  t 
in  fuppo  tionalitir  non  rclaca  ad  tempus  nuptu-    fol.mor.part.^.  tra&.$ .  refol.  1 14,,^  pare, 

acAi  ^^'''^*  nonhabct  a<£lionem  ad  fru-  ^i^^.nf9t.i}9.,  vbi  plurcs  aliosd- 
inuK)  fic  ''^'  tradita:  jEftim.unc  Rota  Romatut  tat,& hanc  rationcm  adducic,  quia  fci- 
ablolut.i,  invna  Komaiiarepeticionis  dotti  die  ^.'DC'  licetillud  niccrefsejquodcxigereiur  ra> 
&  non  re  cembris  1 599.  coram  C«rdin.Serafim9,Ste~  tionc  prc 1 1 )  non  folttti»  OOllClWCpirCkpitt 
lata  Aci  yhsnus  Grattanus  dtfcept.  for.  tom.  1 .  c. vfura  ,  fcd  rci  propria;  profecutio ,  quae 
tempiis  HMm.  jp.  Necdirliciliseit  probatioprz-  dcducicurabxquuatciufti(iaecommu- 
nupcia-  f^^fjj  icfponfioiiis,  quia,ex  quo  domi»  tatiiMB^os ia«sqda!itilK 0&fiftit,quod 
habet''°'^  nium  rci  plcnoiure  translatum  cll  in_.  ouatenus  vnus  contrahcntium  implct, 
a^iQftg  futurum  maricum,frudlus  ciurdcm  rei  debeat  alitcr  vicifsimimplere , auc  im- 
«d  fiao>  adipTumportineat  taoquam  addomi-'  plenti  foluere  lucrum  implenwBti  le- 
mt*      numrci.  ccpti,  ncfcqu.uurinaequa;itas  interco* 

Ditiicultas  foluroraodo  aiiqua  ciTe-»    mutanies  propnas  rcs ,  nam,  ii  einptor 
poCeft,an,quamuis  non  poiHc  agere  ad    fruftus  recipit  rei  cmpaenondttm Imui* 

5  fruftus  rei  ratione  pleni  iuris  in  futii-  toprctio,iullum  cll ,  vt  pretfj  intcrcfse 
An  f.ilte  rum  maritum  tran&iau,  poflit  faitem_  vfquc  adfru6tuumquaaciuccm  vcndi- 
vxqr  h.1-  ^gcrc  ad  intereflie  ptctij  non  falttd  ,    torifoluatjficqueillttd  interedeiiaacft 

adeout ,  ficuti  futurus  maritus  gauifus    vfura,fcd  meracompcnfatio,  qux  nul- 

*d°fniit«-  ""^' '       fucrat  data  in_i  lo  iurc  intcrdicctur .  ii«c  lilc  tcrmc  ad 

leflepw-  dotcm  aEitimaca,  ica  vxor  point  gaude-  verbum. £x quibusdeducic , quod,licet 

tij  non   rc  intcrcllcpretij  libidcbicij&ficadil-  cmptornonfitinmora  folucndiprctium 

foiMi.    ludagerc?DirimcndaeUethaEcdiAcul-  itatutotemporc,ccncacur  illudiaccrc/sc 

tas  ei  prmfuaipta  voluficatt  eorundem  ad  illam  quaotiucem  perlbiuere,  etiam 

Contrahcntiuro,quatcnus  vcJ  it.i  prjcfu-  fi  vcndicor  ex  pretio  ffaiim  foluro  nihil 

roaiuurcontraxulc ,  vt  vxor  futura,vt  fuifsct  iucraturus  ,  cuin  liiud  int^icfsc 

vcn.iicrix  incclliganiresniiicvendidil^  non  dctur,vtvfuia,(edvtcoiupcnratio, 

fc  hindum  dotalcm  expc^lato  prctio,  vt  laluctur  dcbita  jcqualitas  ad  iufli- 

fcu  habiia  hdc  prctg  foluendi  line  vlio  ciam  commutatiuam  rcquifua  . 
Confide-  ^^^*  innereTx  refpeetu  empiorts ,  vd      Ex  aducrfo  non  pofsc  pacifci  deiUo 

miones  ita  vt  cx  tunc  contulifse  ccmcatur  fun-  intcrcfsc  corrcfpondcntc  frudibus  rei 

circadu-  dum  habiu  iidc  dc  prccio  cum  oncre  ti-adicae,&pcrcon(cquciis,nec  Uiudcxi- 

*  tamen ,  vtficuci maricus  cmpcor  rccipit  gere ,  quando de  iUo noncftooottearil» 

fruftus fundi dotalis,ita & ipfa rccipcre  doccntJj/iie/^fr  verb.vfnra  q.ii.  D.^nto- 

dcbcrec  intcrefse  prcuj  non  lol  uti .  ninuspart.x.tit.i .  c.7.  §.10. ,  Gjbncl  m  4. 

Sed  rem  iadependeater  i  taii  pne-  diJl.iS.cj.i  i,art.x.(§ml.^., & ibid.mai»  ^^^"^f 

fumpta  voluricate  confidemnt  ali;  in-  .ArmiUaverb.vfuraniim.i^.,RofcUjeod.  '^q^  j,,. 

quircnccs, anvendicorpotiit aiicui  fun-  verb.vfura  i.ni<m.47. acquc inhancopi-  ixtetale 

dum  vendcre,  6c  pacifci ,  vt libi dcbcan-  nioncm  propendiik  PP.iteaiteatianoi  eSSoBi . 

tur  fruftus,  vel  inccrerse  ad  ratam  fru-  Papa: apud 5.Petrumanno  i  J75.  tcfta- 

d^uutn,donecpretmmfoluacur.^Ec  qui-  i\it  loames  Raftifia  .Atttonuctus  inififiit. 

dem ,  fi  non  poccft  pacifti  vcDdttor  de  'i^tfei.Uk.^,  r.  xi .  Hsbc  opinio  in  illa^ 

talibus fru6libus,  fcu  interefse ,  nec  tale  coouentione ,  feu  exa^one firudtuumf 

inccrcrse  vcnircpocc(l,quando  nullade  feuinterefscpreti;  profruftjbus  cogQO> 

jpfo  fada  eft  conuentio»  vtex  fe  patct.  fcit  manifcfiam  vluram ;  cum  cx  vna.. 

Hac  iu  dii^culcaie  emptorem  pro  te-  parte  frutflus  cedaqt  emptori  tanquam 

pore ,  quo  gauifus  eft fruftibus  rei  fibi  domino ,  ncc  vendttor  vllum  padcttr 

vendita;,&nonfoluicprctiura,ccneriad  daiimum,ncclucrumccrsans,&ct'  ' 
satc(c6cratione  fruftuum  cx  reperc^ 
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ite»  &  ficillud  aceiperetur  prxcisi  ra>  «ieRCe  vtnditionem  per  Bttrttnn  per^ 

tioncdilationis  tcinporis,  quod  m.mifc-    ccptorum,&  fic  inquirimus.anmantu» 

~   ir  iolumau>do  ad  intcrdsc  ; 

&  quantitatemfiruaoumjau 
: ,  an  ver6  ctiam  ad  intcrcls* 


Senreti.i 


tcncatur  iolununodo  ad  incerdse  ad 
racam ,  &  quantitatem  fhiaoum^uot 

pcrccpit ,  an  ver6  cti.im  ad  intcrclse-j 
damaicmergeacisrclpcdu  vxoris,^uaa* 
famuiscxccdeocb  iiK»  firuAus. 

Subhoctirulo,vt  vidctisjduo  vcniunt 
exaramandai  Pnmuni^an  dcbcacurpcr 
maritum  compenfado ,  &  reparatio  il-  Duo  «iC 
lius  damni  ,  quod  cmcrfit  vxori  cx  illa  ticttlicx» 


itt  redolet  viurariani  prauicatcm.  Quid 
Ijuntn  luc  conciudendura  ? 

Vtrat^uc  cerrc  opiiiio  valdc  prob.ibi- 
liscft.  Scdcgucum  diiiindioncprocc- 
derem ;  vel  ctenim  res  venditaefletha- 

bita  fidc  dcprctio,  feu  fjdt.i  conucntio- 
ne  de  prctiocxpcclando  linc  alio  onerc 
oftracu  "^^P*^"  emptoris  ,  &.  cuncarbitrarcr, 
diftinc."  non  poffccxigiiufte  illud  intcrcffc,quia 

Cioae ex>  pcrindc  eit,acfiempcor  perlbluillcc  im-    dilacioocibluciunis  prccij ,  quancumuis 
r,  inediac^pretittmj&venaitorillud  mu-  excederetfruduspcrccptos.Serandttm, 
tualTct  cidcm  emptori  vfquc  ad  illud    anvltratalem  rcparacioncm,  tcneatur 
iempus,vndc,  ficxigercturiotercirc,cj(i-   ctiamadcompcaiatkMieffl  iUorum  fru-» 
^ereiur ,  vc  vfuraexrola  ccmporis  dila-   auum . 

tione ,  &  in  hoecoouenio  cum  fccunda  Rcfpondco  primo,tcncri  maritum  ad 
opinione;  Vcl  res cfsct  vcndiUf&  tradi-  damnum  cmergcos  palsum ,  quancum- 
tanulla  £aftaconueniionc  deprecioex-   uis  hoc  excederet  valorcm  fruauunui  ^ 

f>c£lando,  &  cmpcor  dcfcrret  prctij  fo-    pcrccptornm  SKhais  cmf.  ijd.  col.z.  in  j^^^^g^ 
ucionrm ,  &  cuncarbitrarer,locum  iia-   frincip.  vcij.qumo  boe  confirmatur  lib.  i.,  f^^^ 
bcre  prinoam  opintoncro,  quod  fcilicet   Jacobns  Butri^ariiu  in  Unr^t  C'^      nd  di»m- 
poflet cxigere  illud  intercflc,  cum  hoc    rmpt.,Kfbu(fHsinl.vnica§.ij.C.defent.,  aieiUBt- 
cf$ctpotius  compaifacio ,  quam  vfura .    ^ux  pro  eo,  ^uod  inter  Vatdtu  dc  C^ro  in l.  gens  » 

lulunus  §,«  vendito  nnm.     verf.  breuiter  qii^tmuia 

«^ui  tcitacur  dc  communi  tam  dc  lurc  ^^^^  . 
Ciuili»  qiUmcasMBkOtStefbanus  (jrati»'  * 
msdifccpr.for.c.^i^.ttKm.8.,  &  mm.iJf^ 
SabeiliMs  in  fumma  diuerf.  traS.  in  verh, 
frnSm  mM.  19.  virf.fiait  i  coiura .  Hic 
tamen  aducrtc,hanc  rcfponfioocm  pro- 
cedcreinhypochcfi,quadamnumiilud  - 
efiierfirsetvxori,ponquamnupciae,  de 
4)uibus  eratprsuius  cra^tus ,  &  io  or»  3 
dinead  quas  illa  res  dotalis  adlimata-»  intelligi 
fUcrat  tradita ,  fucriot  pcoitus  reicAa;,  danimo- 
&  tra^oudeiplisijitocumjlilsolucusy  do  ca(c> 
nam,fidamnttm  tUnd  dsec  natum ,  feu  damww 
cmcrfifscc  pro  tcmpore,  proquo  res  do-  l**^*"*" 
talis ,  feu  asftimatio  eiuickfflpcrfeucra-  "^q  " 
bat  peoec  -oiaritum  taiK{uaiB  dos  pro 
futuris  nuptijs,  cum  adbuc  dc  illisagc-  nqptus, 
rctur » aaoarbitrarcr,tcneriad  illud  in- 


f  xtv. 

An,  n  dominium  rei  dotalis  a^ftimatas, 
^uantumuis  nuptia:  non  lcquanturs 
tranfeacin  maritum ,  &  hicnon 
iblueric  prctium,tcueatur 
jlHi  damnum  emcrgcoi^ 
li  hoc  excedac 
firoftus. 


Difquifttionisflatus  explanatus .  i . 
BAaritms  Unetur  ad  dmiuim  emergent  , 

^iuMmsexeedtns  vaUrem  fh0mut .  x. 
Jiaelligetdimmodo  tj!r  d.mnum  prontaerk 

difioliao  tra&atH  nupttamm.  j. 

TrmMktt e^mwmureiimertffeprctii  terelTe  damm*  emergcntts ,  quandoqui 

mofibtti,  4.  dem  iUa dos  cfsct  cr.^dici  cx  cauu  uup- 

tiarum*&  quidemnon  cxcxigcocia  fu- 

DTst^ratno  XLV.  luxta  terminos  turi  mariti,  fed  ex  libertaBeeiiirdcinL* 

pr^ccdciitisparagraphijfccundum  vxoris,qiia:  contulicfpontc,  vndc  illud 

quos  luf^iuimusf  quodcx  aiia  ctiam  damnum  debec  iibi  tmputare  ,  ouod 

caufa  a  nuptijs  res  tradita  asftimata^  contuleritjcum  non  cencreturconRrre, 

1      aErtim.uionc  fjcientc  vcnditioncmtran-  n  ki  in.irito.  Verura  taracn  cft ,  quod 

Senfus  iicritin  abiialutum  domiuium  mariti,  cc  :>aute  uli  cauia  per  diisolucioacm^ 

^uili-  ^  quod  propterea  maritas ,  in  quenx...  promifionts  ad  futttrum  matriaiQniimi 

tMmsex*  (faijfijtjtcucatur  jd  folutioncm  acilima-  tcnerctur  poftca  immcdiate  p:Ttium_. 

\  *  cionis  cu  m  inccrdse  pro  tcmporc «  pro  rei  confcrrc ,  U,Ci  cx  diJatione  damoum 

quo  pcrccpic  firuftus  docalis  foodi  >  &  cmergcrec,tenereter fcparare .  . 

pretiumnonpcribluic,fupponimusmo-  Ratio  rcfponfionis  cx  codeducirjr  , 

do»  quod  vxor  ex  iila  diiatiooe  folutio*  quia  coocurrcntibus  omnibus  rcqui/itts 

nis  precij  graue  damnum  pcrpefsa  fiie-  i  iure ,  vc  jiiterefie  damni  cmergencti 

rit,  &lacc  cxcedcns  v.ilorcm  fruiluum  dcbcatur,  non  eil ,  cur  dcbicor ad  tllud 

cxrcdfltalitraitiucuffl  aBiUfMtaaiic^i-  non  tcneacur^fcdinhypotlicii  pcaBrcQr 

VttO  tis 
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tb  fe^ponfiooii  fiippomiiitQr  oniiin  re-    Smettia  affere»  temri  ti  Hitertf^  fmjf 


quifita  concurrcre,  nctrpc ,  quod  illa_. 
dilatio  roiucionis  fucrit  caufa  iilius 
damoi ,  Bc  quod  debitor  fiicnc  in  moia 

folutionis,  pofita  intcrpcllationc,  quac 
fuAci^lUper  ttZiiiUiGratianodifcrpt. 
fHrjtettt.tjtjSjjmm.xz.t&t.pSy.  num.z-j.t 
&  a  Seraphino  decif. i zS.wJon.j. ,  B.Qta  Ro- 


fupplcndl  .  Z. 

Contraria  {entegfia  (xfotutnr  cnm  fm  r4* 
HwHnt. 

Si  Mgeretw  de  refcindendo  contraSu  ex  vi 
emm^^tM  i^^iouis  frnSia  rei  venin* 
fm  tttthueilU  ejS  inttfrt  4  fnncipio 

contra^us  .  4, 


manapart.i^.  recmM(if.X%Q. nitmj6.,&     Si ^atnrde Ufione (mplici  interefieeftfif- 

^endnmairuamfriSimm.^. 

Simnritiis  foluerit  prctirm  waquale  ffn- 
tentia  mganf  teneri  <t  frinciffo  adjru&m 

Sciitnicia  affirmans  cxponiticr  .  7. 
Si  maritus  fcienter  tontraxit  cum  ilU  emnr^ 
nU  inm^miitMtt  rmtw  eb  HifhH  im9^ 
refk  pretij  xqtulis  .  8. 
Si  iffWMter  tto^  tenetnr . 


feqq. ,  crgo  m^ittts  debiior  ad  itlud  in< 

tcrcfsctcncbitur;  Ncquc  oblbt,  quod 
Cum  fue  tcncatur  ad  fru^kus ,  icu  ad  in^ercfstj 
r.i  re^-  P"^*'^  corrcrponden«  eifdeai  fru^bns 
tutionii  F^''  ca,qu3;  fupcrius  probauimus,adco- 
teaetur  quc  non  tcneatur  ad  intercfse  iJlius 
iid  «oid.  damni  emei^ntis,  hoc  fruftus  exce* 
qiii<f  in-  dat; Non obftat,inquarn  ,  quia,cumfit 
'"^ore  reilitutionisjtcnctur  ad  quid 

cium  il-  "^*"*^  emptori ,  quod  prctium^ 
lud  non  i^^^^  non  fucrit  perfolutum  ,  &c  fic^d 
iiierit£oK  diunna  ,  qua?  eidem  ex  iila  dilatione.^ 
* '  •  cmerferant^  cnm  illa  non  emerfiflent ,  1! 
fiCt2.  fuilscc  folutio . 

HcfpQndcQ  iccu{)dojprobabiiius  cSc» 
quod  m  data  hypodielt  maritiis  tenea- 
tur  fimul  ad  fi  uftus.fcu  intcrclTc  prctij 
nonibluti,  6c  ad  Uiud  inmrcUcdamni 


D 
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'  4 

Prbbaibi. 
Uu5  etia 
tenetiir 


infuppoAtiQncit^uod  pcr  a:llinU' 
tionem  fbndi  dotalishic  plcno,  ficablb' 

luto  iurc  tranficrit  in  maritum,  quam- 
uis  nuptiae  non  tucrinc  fccutx  >  in  qua 
hypothefi  dixirous  ,quod  mar&ut,  qui  q„j.|j(i 
tunc  facit  fruftus  fuos  ciufdcm  fiindi  cxphc», 
dotalisj  &  non  foluit  pretium,tcneatut  pu. 


I 

SctIim 


cmcrgc  ntis  d^trado  dumtaxac  eo,quod    ad  interefle  eiufdem  pretij  ad  quantita- 

  vxor  cxpcndiffct  iu  rcparitionc  talis     tcin  frufluum;  fcd  \  licrius  progrcdico- 

ad  irite-  damnii  fi  prctiuo)  in  tcmporc  tuiilct    (cslupponimusji^uod  in  iliaa^ftimatb- 


reflepre*  eideraperfelutum ,  Inhancoonfenttre 

tij  non_,  vid(;Ulr5'  if>f. fumma  (imrrf.  traEi.in 
ioJuci .  •yerb.frutius  num,  zp.  verf.  ftcut  i  cwtrn 
debentuTt  vbi,camdixiflet,  quod  debea- 
tur  ab  cmptorc  ipfi  vcnditori ,  qui  fuii- 
i  •  dumtradiditiibinonfolutoprctio,in-> 
tatdMruftuoro,  fubdit ,  quod  ettam^ 
debeatur  int^rcflc  damni  emcrgcntis 


neenormisfiiAa  fieric  Isfio  aduerfos 

vxorem  ,  qux  tradidit  illum  fundum.. 
jcilimatum,  adcout  cadcm  vxorcagcn< 
te  efaec.fupplcndum  pretinm  iuxta  dif« 
pofitioncm  textus inl.x.Cdc  rcfcind.  ven- 
dit.f  vbi  Acicgitur  ^.em  maioris  pretiifft 
tUi  itel  Tater  tmu  minmt  difiraxerit ,  mt- 
manum  efl ,  i<t  vcl  prctinm  :c  rcflituente-j 


probaos  rcquititis,  6c  pcrhoc  allcgac  emptvibus  fuudum  vcnmdatum  recipias 

Gratianum  difcept.  for.  e.$24jmmJ6.,  Mer-  miBmtate  iniieis  iutereeikiite,  velfi  nnp^ 

Itnum  'Jcaf..^o  i .  R atio  ci  co  deduci  po-  tor  ele^erit, ijuod  deefl  iufioprerio^ecipias, 

i)eft,quiaob  tilam  dilationem  rolutioais  &  fic  inquirimtu,  an  in  luc  iiypothcfi 

fdit  in  caufa  illius  damni  emergeocis ,  ceneatur  fi)lummodoad  interei»e  preti/ 

adcoque  ad  illud  rcparandum  tcnctur;  conucntiimproportionaci  valori  fundi 

ex^iocapitc  xquum  oQn  elt ,  vt  quis  traditicvm  ilU  ^iUmationc  inxquali} 


frmitaV  le ,  &  prctio  per  texcum  i»  txu- 

rabit  ff.  de  a^.empt,  l.Idianus  §.  f.v  vcnitto 
ff,eod.,iiot.  Hom.psrt.^.  re{enejecif.xz6., 
&  part.i9jdeeif.z9^.  num.^. 

J.  XI* Vi. 

An  roaritus,  cuj  traditus  fuit  fundus 
jBiUmatus  a(iUiu4tionc  facicntc  ven- 
dicionem ,  fedcom  laefione  enormi 
•    jcfpcitu  tradcntis,  tencatur  ad 
Iru^us  rcfpcda  ctiam  prc- 
cij  fupplendi  f 

Sf^MM^Rlf^M, 


an  yer6  ad  ioterelse  prcci;  fupplcndi 
iuxta  tcrminos  ditfx  le^is  z.  C.  d-rcfcin' 
demL.vadie.f^deoat,  Q  pretium  coauea- 
wmiMcquaie  ficdeocm  >  &  iuftmn  pm- 
tiumfit  viginti  tcneacur  tantum  ad  in- 
terefse  capitaiis  vc  decem  ,  an  vero  ad 
incereffe  capicaits ,  vevtginci , 

Baldus,  &  Saltcctusin  d.  l.X.  C.dere- 
fcind.vcnd.icatiatit  fru^us  recompcnra" 
tliios  deberi  refpe^u  ratae  prctij  fup^ 
plcndi  iuxta  tcrminos  d.l.x.  C.de  rcfcinJ. 
vendit,  Uos  DD.  arbitror  ca  inniti  ra-  rensma- 
tioae,qaiaeftatteiidenda  «qualitasio*  liniBi J* 
tcrrcm  venditam,& prctiumatcmporc 
jniticoniradus,  crgo,fi  tuncnoncft  po-  fr^?" 
iita  9qualicas,crit  er tunc confticuenda,  ?„pp|g|« 
^fifK4Mannllocmd«ta<la,eritrccro:  " 

trahen: 
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tnlienda  ad  tempus  ciiifdcm  contrac-    dcbcatur  intcreffc  non  ad  lat.im  prxtij 
tuty  iicque  ex  eo  temporc  debebicur  in-    iiUBqualis  conucnti  >  lcd  ad  ratam  fru-  5 
tereffe  pntif  iufti ,  &  acqualis,periiidi»   Attan « &  in  lioe  alsentitur  7)imt  i^.  S!  ftntaf 

acHtunc  effctpofita  illa  acqualitifi.  mor.part.j.  traU.^i.rcfol.ix^.y  &  fart.  4.  tJc  lifio- 

•  Omcrarium  tamcnfu(linent,^cilicet    rra£^4.rr/o/.i38., vbialiosplurescicat. 
«on  debertfruAus  recoropenfatiuoire^   Ratioexcodeducitnry  quia  huiufmodi  ,^^^1-^',]^ 
3  ":  peftu  ratac  prctii  fupplcndi  iuxta  ter-    intcrcfsc  non  daturtanqu.im  vfuraprc- foiyg. 
aanMi.lA.CAc  refcind.  vcttdittonc  com-    tij  nonfoluci^ledcompcnlatio  fruduu ,  dum  ad 
tki  lco-  nanint  DD. ,  &  prxcipui  Mi^onto  J»>  qoi  ab  eodcn cnptQie  percipiuntur  ex  r.tts  fira- 
tencia-.    cif.Flor,i^.num.S.,  SimonceHus  de  dccret.    reempta  fic  exigeiilc  «quicatc  iuftitiic  ^luiu" » 
cxponi-  Ub.i.tit.T.mm.i4.,  SubeUi«s  in refoi.cAS.   commuutiuae,  qu«  in «qualiUtccon-  '»'PP'^"* 
^'^^imm.p./ltamiesBaft^aieEMatna.if   fiftit.  [1;;^^;^^ 
f^^flSlil  ^^'^^•^'^■'^•^'i"^^f-3°-^'*^-3- y  Quid  vero  fcnticndum  efsct ,  fiemp- pretii 

PraMc$udecif.i^p^,f(^  ^jf6.pertot.,TaMiiis    tor «  fcu  maritus  faaa  liia  aelUmationc  jcoimlis 
tbriflimisdeeif.Belgj^pMm.t.vol.j.fS»-   iiHBquali,perquamfuttenormitcrbB&  nolbliicit 
felicius  decij.i%'y. ,  yrceolus  traB.dttrM^    raulicr,quacrcmillamtrididit  xlfimi-  0 
foQ.q.Sp.nitm.^j.i  hocquc inteU^W   tam,preuum  immcdiacc  lolucric  1  &  Sj  niavi. 
«liim  videtur»  fiiie  poAea  refcindatur  deindeoogMn^iMequalKatevxor  agac  tus  foU 
contraftus,  fiuc cmptorclcgcrit  retincrc    ad  conftitucndam  acqualitatcm  in  prc-  ucrit  pt* 
fcm  empum  rcduccndo  pretium  ad   tio,  vclrcilitutoprciioina:qualiadrc- f'"*""** 
'nqualiaten .  Rationcm  cx  co  dedu-   petitionem  rei  vendiciB ,  fi  emptor  no^it 
cunt,  quia  emptorhabcttitulumcolo-    .id  xqualitatem  valoris  rcicoiiferre  rc-  inte- 
racum  ad  tacicndos  frud^us  fuos ,  quin   iiduum  prccij, an  cunc idem  cmptor  tc-  reite  pre- 
inai6  eft  verus  Dommus ,  &  non  hobct  Mfctur  ad  firoiftuaaprincipiOfqucM  per-  tij  aequa. 
Onus,nifiad  foluendum  pretium  con-    ccpit  ad  ratam  pret:j  squalis  valori  lisa  pntt 
oentura ,  cum  ulis  contradius  non  iic   cJurdcmrci?NcgantW9<//tfrji4C(7iifro«rr/.  cipio  ai- 
iplb  iuMirritus,  ergo  fi>lum  tencbinir  ;4mmi.87.  ,  &fcqq.,  Frjnebns  decif^p^.f  J^mlditf 
idememptor  adintercfle  prctijconucn-    &  decrf^<)6. ,  fabius  dc  ^nn.t  conf.  14. ,  j^^ggg, 
ti,  &  nonad  vltenus .  Quid  lam  con-    tontunellAdecif.i6A.,&fe<i<i,,Ii}Mmcs  .An- 
dudendum.  tt>AutitEcdiU^.i.tl^tf:\ii.iaim.%.9 
Rcfpondeo  primo  .  Si  agerctur  de^    •pofiiHS  demanHtenen.ohfrrHat.io^.nu.So.f 
refcindendo  contradlu  cx  cauia  cnor-   iMimes  Baptiftadc  LHcadcrcj^al.dtJcurf.^o. 
OnffinUBlefionisfimftusrci  vcnditf  funt   mm.J.,&de  empt, ,  &  vendit.  difcnr.  44. 
44     tx  integro  rcftitucndi  vfque  ab  inicio    ««w.p. ,  &  dc  dote  difcurf  160.  fiib  nn.i6. 
In  enor-  contradius .  ia  hancconfentire  videtur    verf.quarto  tandcm ,  qut  omnes  ca  ratio- 
miinma  C^'^  '^'  tertijs  c.  1 8.  WBWipjy, ,  tttutn   nemouentur,quia  Ulisemptio,  &vcn-       .  , 
lciSoa<^  ^ntonius ab Ecclefia Ub.i ,  obfem.i jjji.p.,    ditio  cft  in  fuaoriginc  valida  ,  &pcrfe- 
puAas    loamKsBapti/iade  Luca  deempt,,&vendit.    aa,6i  pcr  cam  craptor etBcitur  verus,& 
S'."^'*"   difcurf44.nitm.p. ,  Rota  Romanapart.i^.,    perfeftus  dominus  ,  &  licec  fubiaceac 
ex^te    receutjdecif.x'jojiim.ii.,& invna Romor-   recildoni,donccumcnlequatureadeni  . 
Bto.  '  ns  tranfaSims  Lmu  tp.^priiis  j66o.    recifcio,facic  fruAus  fuos;  Afseruntca- 
*      Mr«m  r(T0//;io  .  Ratio  exeodeducitur,    menhuiufmodi  DD. ,  &  cum  ci/dc/n^ 
-  -  quiat  vbieft  enormiflima  I«noin  ipTo  AdareiuUntoniusSabellutsinfHmmadiMerf. 
concradutiura  praefumunt  dolum ,  6c   tn0Jn  verb.  fruBus  mm.^o. ,  quod  poft 
malam  fidcmineo,  qui  lacdit;  vbi  au-   motam,  &  contcftatam  iitem  cmptoc 
tem  intcrucnicdolus,&  mala  iidcs  pof-   ceneacur  ad  huiufmodi  fruAus  propor^ 
Prxfu- fclTornonfacitfrudlusfuos,  cum  ipfe^   tionatosvalorisqualieiufdem  rei  ven-  ' 
initur  in  dolus  impcdiac  acquilltioncm ,  &  idco   ditac,  quia  tunc  pcr  illam  conteftacio-  ,  ,      [  ' 
taii  con- tctfocraftiua  rcfticuciocorum  in  fauo-   nem  cmpcor  conlticuitur  in  mala  fide,       .  ' 
2?^'     rcm  vcnditoris  coticcditar  arg.l.quidfi    ratione  cuius  non  potcft  £iccce£ruAu« 
•    minor  jf .  de  minor,,  &l.l.  C.ft  maior  fa^.    fuos  . 

dien.  rat.  htbiur. ,  Caluinus deMqm$atelib,  Atfirmare  vidctur  .//royi4  iefrituljcre- 
i.c.^^.nMm.9$.,KotJLom.fart.itjfnait.  iit'jreg.x,ampliat.6.fiAiium.i^j.,  vbi  af» 
ieeif.%.num.  10.  fericfcBCcntiaiii,quaBdocccinremr(/Ja.  7 

Refpondeo  fecundo .  Si  ageretur  dc   C.de  refcind.  vendit.  fru^us  icftitucndos  SentenJ 
laefione  fimplici ,  &  Ordinaria  ftantfbni   effe  a  tcmporc  concradus ,  ncc  iurium,  Ha  nfAr. 
pr«millis ,  quod fcilicct, vbi  pcr  cmpto-    nec  DD.audoriucc  iu  dcftituumclfc, 
rcm  noneftiblutumpretium,debeatur   vtoontraria  maximam  ditliculucefflL.  P°"^* 
interefsepteti;-iionfoluti,non  ad raum   nonhabeat,&all^c Matiei^um  in  l.i. 
ciuldem  pcecij ,  fisd  adraum  fru^uum    tit.i  i  Mb.%.  recopiLglof^.  num.ii. ,  &  ica 
perceptorum  cx  fundo  vendito,non  vi-    pro  cadem  iudicacum  alicric  in  rcgia 
dstnr  anbi^ndufi ,  quod  a  principio   Canccllana  Finciana ,  &  pr o  iiac  opi< 

Vutt »  «ione 
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liione  ca  rarlo  alleg^n  potefl ,  quod    gic,  cumomniaturare/iftahtinordiae 
AantC  ita  grau  i  Ixdone  non  videtur  pof-   ad  huiufinodi  iru^  pofieflocibttsPMr 
bona  fides  in  cmpcore  confidcrari »  Uefidei. 
;  fiuc  qua  non  potcfl  faccre  fruiVus  fuos .       Ratio  reeundae  partis  ex  co  deducir 

.  Sciuio  refoluendam  cfTe  hanc  ditft-   turj  <}uod  ad  factendum  fciUko»  fuos 

caltaiem  cum  diftinOione ;  vel  etenim  fufficit  bona  fidcs ,  6c  tituluscolontas» 
naritus  pro  temporc  contra^us  con-   licetpoftcacontra^kusrcfcindaiur .  A<«-  ^''^'1'' 
fciuseni(  iilius  enormis  io^qualitatis,  goniHsdecif.Ftor.tj.num,9.,SimMtctllm4e  ^  " 
&  fic  cum  mala  fide,ve)  illius  crat  igna-    decret.lib.^  .tif.jjatm, 1 4. ,  SahtOiKt  w  rt-  jq^^^ 
g     nUf  ^  ficcum  cxcludonc  malaefidci  i   fo!.c..^S,iiim.y.,  loames Baptijt* deLiK4it 
31  ^^fi.  hixtsi  primum  mcmbiuni  diflinaionis  rei<U,lib.%.dtfcwf.^o.mm.\.f&feM.f 
tuscMt  arbitror  maritura cmptorera  tcneri  ab  VwitMtChrifiimsdecif.Belg.Spjt.i.vot.^.i 
lcicns  il<  ioitio  ciufdem  contradlus  ad  fru^us    huiufmodi  auccm  cmpcor  non  folum 
lius  enar  coamentatiuos  rcfpe^u  rat«B  prctij  fol-    habcre  prtifumicur  boium  iidcm  ,  fcd 
mii  tur*  ncnoi  iuxta  tcrminos  d,l.i ,  c,  de  refcind,    ctiam  iuftum  titulum ,  cum  vcri  h&ut 
ts        'V"*'^'^-} &  in hoc confcntirc ctiam  vidc-       dominus  ulis  rei ;  non  enim  textui 
njr.-ib  ini      ^^trcus  Mtonius  SabelliHS  in  fumm    in  4Ji.%.C^e  refcind.vendit.  rcfcindic  ipfo 
tio  .id  in,  diHerf.tr aS.in  verb.  frnQHs  nMv.50. ,  dum    iuK  lalem  contradlum  ioitum  cum  tlla 
terfire-.  dicit,fc  hodie  dubitare,cumllantc  ita    inicqualicate,  fed  folum  tribuit  emp^ 
pmii     enormi  lasltone  noti  poOit  bona  fidcs  in    tori  cleaionem,  vel  ad  renituendanu 
•  cmptorc  confiderari ;  fubdit  tamen^ ,    rcro,  vcl  ad  fupplcndum  prctium  vfque 
quod/:umfuHiciatmalamfidemabcife,    ad^qualiutcm  , 
4c  emptor  fit  verus  dominus ,  &  habeat      PiHiculus  aiiqua  folummodo  dcAi- 
cie^ionem  rcAituendi  rem,vel  fupplcn<'   mitur  ex  ijs,  qux  diccbamus  in  fectindi 
di pretium,non  tencatur  ad  frudtus  re-    rcrponfionc,  ncmpe  quod,fipercmpto« 
Aituciidos  a  tcmporc  initi  contraiflus ,    nstt  non  lueht  iolutum  pretium  coch 
fcd  ad  fummum  a  cempore  litis  conce-   lientlim  ctiam  iutBquale ,  teneatur  hic 
fiata: ;  vbi  vidcs ,  quod  in  untum  hoc    inccreilc  folucrc  oon  proportionacunu 
detcrminct,  in  quantum  fuppopit  abef-   cidcm  prctio  inaequali ,  led  fru^ibus  • 
fe  malamfidem,  ergocxtaote  roala  fidc   re  vendita  perceptis  ab  eodememptofet 
argumento  4  contrario  iiexifu  dcdudlo    &  hoc  ab  initio  concra(H:u$,  ergo>  quaiw 
fentire  debet,  quod  teneatnr  ad  fruftus   tumuis  iiiud  |>retium  imcauale  fucrit 
_     reftitucndos ab  inttiocontra^us .  luxu   perfblutum,erit  intercfic  ad  ratam  pcer 
,^     fccundum  membrum  dinindiionis  fatis    nKupplendi,  fcurcducendi  adacquali-  • 
r.fnrcr"nii  ^"^'^  cxifUmo  opinionem  n^ntem    tatcm  cumyalore  rei  vcndita;  ab  mitio 
tenctur  .  fru^us  reftituendoi  ab  initio   perfolucndum,  quandoquidem  io  vtro* 

initi  contraaus  ,  &  afierentcm  teneri   quecafu  craptor  habctbonam  fidem, 
dumuxatadcofdempod  litem  conte-   tituium  coloratum ,  ^  vcrc  fa^us  cH 
fiatam>  &  in  hoc  confcntiunt  omnea   dominusreiemptae,quancumuisinccr-  in^iA 
pr«allegaci  pro  fcntcntia  ncgante .        ccllcric  illa  in«equaliMs prctij.  Scd  huic  ex  pnr- 
Ratio  prmx  partis  ex  co  dcdu<   difficuluti  potefi  occurri  aifigoando  miat  dc 
citur  ,  quia  potli^or  malae  fidci  non   diferimen,  quando  pretium,  quanmm-  ^ji»^^ 
facit  fru^us  fuos  Rott  Romana  pare,   vis  insqualc  cfi  folutum  ab  initio  ooo* 
IX.  recentiortim  decif.  $9.  per  tatwn^  ,    tra^us,  acquando  non  cH  folutum-i, 
hocque  colligitur  per  textum  mu  nam,quandoadhucfolucumnoncft,in- 
/.  ft  pofkffor  54.  §.  fed fi  ijs  ff.  de  petit,  iMh   (ereife,quodfoIuitur,nonefl  vfura  eiuf> 
fcfkff(^  tfei.t  ergo  extantc  mala  fidc  in  codem.^   dem  pretij ,  fed  compenfauo  fru^uuo^ 
n.     eofdcm  fruilus  ad  raum  prctij  fiip-    quos  percipit  iotcrim  ipfc  empcor ,  qus 
iuitfivk  P^^Q^i  ^<^^c^itur  ab  initio  contraAus;    propccrea  dcbet  clTc  ad  proportionem 
~  Nequcobdlc  poccfi,fia(reratur,quod    ipforum  fru(fiuum  ;  quando  verdpMr 
ad  lacicodumtru^usfuosfuOiciatadcf-   ttum iam  folutum efi, iam  emptorncit 
k.  ulem ,  qualem  titulum  ctiam  inua-   frudlus  fuos  abfoluti ,  cum  iuocat  bo- 
lidum, &puutiuum>dummodo  non-4  namfidcm, & tiiulumfaltemcoloratut 
fit  reprobus ,     quaslibet  caula  etiam    &  ex  difpoiltione  iurts  validum ,  oec vl* 
temcraria ,  &  bcuialis  cxcufet  a  rcfti-  )um  iiabet  oous  compcnfatioa» ,  cum 
tuttooe  fru^um  BnnUHsdeftf.iZ^^jajS.,  contra^uscxvtraquepaneinteU^BatiK 


ltid9iiieusdecif.y4..tTeregrinMsde fiieieom,  complctus  per  aoidipleaientum 

«rr.^p.  n.  1 1 8. ,  Rotj part.  x ,  reccnt,  decif,  uentorum,  vnde  fi quod  onus  confurgic 

}2J0. ,  ^  j|x8.;  Non  ,ioquam,obefiej  inemptor^iocipittaaaim  a  tenipofej» 

poceft,  quiaea,  quas  luc  dicuntur,  pro-  auo  oonftittutur in  maiafidcpcrcowf 

ccdunt dumtaxac ,  quando  fupponicur  iiationero  licis . 

•k»flW.mala  ^<ie«  -  n«Mwi Jiir  nn,n  fnmtiit-  fiiiliitM— Tlii 


Digitized  by  Google 


r 


VUi*        ^wiHiWHiiav  mwwniinip  >  im>  wwtv  «u    vc  acwiuji»  isu  cs  1110«  UDcmiuiw^wt^  m 

fUntia-.  raum  fru^luum  et  rc  vcndita  pcrccp-    mifit,  &  maritusacceptauit  promiilia- 


DcDoter.Dirq.II.§XLVir.  fif 

4o  prcduoi  «Uiac  iolocum  ooo  eft>  in-  vero  tinilo  net^gratuilOjquatcaus  illc;^ 

telugatiiraHiKsiteooaqilecmqaoad  quipioiiiiflceratdebitoriimlierisjauia 

detennioatiooem pretii,  adeoq;  dcbea-  ccnlecur promiinfl^e  dc  eo, auod  mulieti 

tur  taatuin  iotcmie  pretu  cooueati»  debeba^vclquatcausauliopr«cedco- 

io.  qoaactiniui  in«|na>ii »  non  veio  ad  te  debito»  fed  es  niera  tibefaiiatepro- 


lbluitur«  vt  vfura pcctii  dcbici»  fcd  uu  poftea  cx  mora  £ia:us  eftiaapoccos»  oam 

compcnacioacai  eoniMea  fimftuum  >  quando  a  tcmporc  proaailBonti  erat  im- 

adeoqucdebcturadracam  ipforum,  nd  potensdiuerfa  eft  racio,  dc  qua  rc  in  fc- 

adiatampccci)dcbiti«cBteroquefi>lue-  quenti  poragmpbo  cric  fcrmo  ex  pro< 


injHif  tanquatt  Wiin  oli  dtltiioocQ^ 


f.  XLVIL 

Ld  «  0  qin  profflircric  dotem  mulierj » 
dcmaricm  loogam  moram  habuc- 
ric  in  comieniendo  pramifliv 
rem ,  qui  incerim  £idus(ic 
000  iblueado  pcriculu 
peccineatadiprttm 

BMritfffWi 


fefso. 

Refpoadeoprimo,  fi  promifTiofaftaJ 
luerit  a  debitore  ex  titulo  ooerofo»  6c 
ezcaufa  neeefsaria»  6c  maritas  diudi- 

ftuleric  exailioncm  dotis  promifsx  pc- 


3 

Si  pio«' 


ficttlum  impuutur  eidem  marito  ,  ii  "'J^®^^^ 
promifior  n&m  fberit  non  (blnendo  f^^^^  ne- 

fontanella  de  p.xB.  nupiiaHbus  tom.z.  clauf.  ccfniriu», 
6.glof.i.fart,x,»,  64.,  ^4^"  Barciitf  decif  &  nuri. 
7*.  n.  xs.fBerontfOHf.  lyS.  lib.l.,jieofia  tusatlln. 
4efrimleg.  cred,  rrj.i.  ampl.  6.  num.  45.  mgC—a» 
£iprefsCC0Uigiturejr/./i  extraneHs^j.  SJJJ!? 
f Jr «rribr. ,  vbi  iic  lcgicur ,  $i  extra-  f^^Z^ 
neus ,  (jui  dotem  promifit,  ifq\  defeBus  ftt  tureidi 
fMdtatilnu/mte^aam  dotem  daret » imfu-  tasamo, 
fJ^HT  wmriHt  €9r  enM  nni  eotmemrh  » 

miximljfi  f.r  necefsitate ,  non  ex  voluntO' 
te  dotem  promiferit .  Ratio  autem  ca  eft  , 
quia,  cum  debicor  efset  oeoeftarius,  de- 
buit  maricus  ftacim  eum  conueoire ,  Sc 


•§eilfitf  titoli  explanatiu,  U 
<oiifider4Ailia  circ4  titiibm .  %, 
Si  fromiffar  fnerit  debitor  neceffariia  ,  & 

•   mmtmdUi  difiderit  exiSmem feric»'  compcllere  ad  folucndum ,  quia  nihil 

kmeUemhefmetm,  defiiopfomifiAecenfecur,quare,fihoc 

tJhmtt,  nlf^  mmeiitmtemfmUt^lll^  maricusnonfccit,&incerimdebicorfa- 

rit,4,  ^usfic noa  foluendo,  cuipa  impucabi» 

Sifom^/^fiierifTmertVetdUm,  fnld»*  tureidem  marito,ac  perconfequenspch 

tarc  tenetur  ferieidm       imfatatm  riculum  ipfum  maritum  tangcc. 
marito .  f.  Quod,  ii  ioquiras ,  an  fi  modicunu 

iifrtmiffor  fnerit  debitor  extraneus  ornni-  temporis  traolkritf  ex  quo  debitor  nc- 

novolmtarius  ndla  praeedente  ohligtt-  ccfsarius  dotcmpromifit,&dcCD<iluscft, 


tione  periculitm  non  pertinet  ad  mari' 
mm .  6. 

ierit.  7, 


ia  vc  in  modico  illo  tcmporc  maricus 
non  cooueneric  ipfum  ad  foluendaiii.» 
dotem,  pericuium  adhuc  cidemmarito 
fit  imputandum  i  Tcxtus  /»  d.  l.  extrtt' 
mmf,deimiet.  nullum  vidctur 


DIsQyisTTro  XLVir,  Caius  fatis  di-  pus  pcrmittcre  ad  cxigcndam  dotem  k  L,niic» 

ucs  promiiit pto  docc  Scmpronia;  debicorc  ncccfsano,  fcdimputac  roarico  nid 

Smliitti*  Tbeodoricomatjioipfotqntoquccen-  pcriculum  .  Scd,  quia  ulis  impuucio  modicu 

toliexpU  tum  aurcos,  qua  acceptau  promilUonc  litob  culpam,  &  ncgligcntiam  arbitra-  tecn^pqi 

"'**"! .    idcm  Tiicodoricus  diu  diflulic  cundcm  rer,  non  iu  rigorosc  aducrfus  eundcm 

Caium  donacorcm ,  feu  promiflbrem..  maricmn  pwccdcndnm  efie ,  vt  eidii* 

coouenirc  ad  dotempromifram  exigen-  datur  cjuaccunquc  mora  quantumui» 

dam,vfquequoidcm  Caius dcco^lus cil,  brcuitruua  ,*  non  enim  culpa ,  &  ncgli- 

6c  b&m  impotens  ad  folucndum^ ,  gentia  in  modiciilimo  tcrapore  coofido- 

Quaericur  iam,anpericulum  illius  do-  randa  eft.Scd  qualc,&  quodnamtem- 

tis  racionc  dilacionis  in  cxigeodo  ungat  pus  requiracur,  vc  maricus  repucccurio 

ipiuin  maricuro  ?  .  culpa ,  vel  quale ,  vt  exclucucur  caljt 

Pro  cuiusqusenti  refoludonc  aduer-  culpa  arbicno  prudOBCti iudicii  icmic» 

teodumcit,aa iUe,quidocem promiii^  teadumarbitror . 

IwiftritCTaliyio  cicaiodcbMO»  an.*  .  Ac&omkoicciindbx  fi&critPater « 

vcl  . 
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•■  Si  pro- 
Jniflor 
fiiefitP.i- 
ter,  vcl 
.iliiis,  qui 
«lot.iri-. 
tcnecur, 
&  m.ui- 
tusdinii- 
Icrit  ex.\- 
ftionem 
periculu 
non  im- 
put.uur 
nvinta. 


Si  pro- 

hiiffor 
Htcrit  ex- 
Craneus 
>olunt.i- 
»ius  peri- 
culum  no 
fpcdbic 
«d  mari- 
nun. 
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Dwmmo- 
do  Ad  15' 
Igiilimum 
cempus 
»on  di- 
ftuktiC. 


vcl  ipfa  vxor  >  fcu  aliuj ,  qui  dot^irc  tc- 
nctur ,  qui  dotcra  illara  proniifcrit ,  & 
dciiidc  M(flus  fit  non  folucndo  ,  antc- 
quam  dotcra  daret,  pcriculura  non  erit 
iuiputandum  maritoT»dw/«i<»  /.  mpta  §. 
quoties  ff^.folut.  matriman,,  Framhus  decif. 
417.  M.4.,  Fontixneia  de  pa£i,  nupt.  clauf,  6. 
glof.  I .  part,  1,  ITK.  30.,  ^ntonius  Fahcr  in 
fuo(^od,lib,$.  tit,  lo.dcfin.S.  Ratiocxco 
dcducitur,  quia  pro  patrc,  &  proalio, 
qui  tcnctur  dotarc,militat  ratio  addu- 
^a  a  texiu  ind.l.extraneusff^dc iur.dot. pro 
co,qui  cx  libcralitatcpromifit,  ficuti 
cnim  non  dccct  cum  promiflorcm  gra- 
tuitum,  &  liberalcmprascipitarc  adfo- 
lutionem,  itanec  vidctur  dcccrc  praeci- 
pitare  Patrcm,  vclalium,  qui  dc  iurc^ 
dotare  tenciur  ,  vnde  cidcm  vidctur 
parccndum  in  hoc  fccundo  cafu,  ficuti 
parcitur  inprimo;  nccobftac,  quodPa- 
tcr  fit  debitor  cx  tituio  oncrolo,  &  cx 
cauf.i  ncccffaria,  adcoq;  dc  codcm  dif- 
currcndum  cflc,  ficuti  dc  alijs  dcbitori- 
bus  ncccilarijs;  Nonobdat ,  inquan\_i , 
quia  licet,quoad  ipfum  in  hoc  militcc 
cadcm  ratio ,  alia  tamcn  ratio  fupcrior 
infauorcm  ipfius  viget,ncmpc  rcfpcAus, 
iU  quacdam  reucrcntia  cidcm  dcbica  j 
qux  mantum  cxcufac  abilla  fciUnata } 
&  pr*cipiti  cxaftionc . 

Rcfpondeo  tcrtio ,  fi  promiifio  fafta_. 
fuerit  a  dcbicore  cxtraneo  omnino  vo- 
luDtario,nulla  prxccdentc  obligatione, 
parccndumerit  marico,  fi  cumnoncon- 
uenerit,  nec  periculum  ad  ipfum  fpc- 
ftabit  Fontanelladc  pa6l.  nupt.  clauf.6.gl.  i . 
part.  i.n.ji  .,Molina  de  iufi,  difp.Lj.nu.i.f 
^ntonius  Faher  itb.  5.  Cod.tit. 10. dcfin.  8. 
n.  4.  Exprclse  colJigitur  exd.  l.  cxtranem 
ff.uetur.dot.  Ibi-  l^iam  ,ftdoniuit  vtique 
parcendim  cfl  marito ,  (fui  eum  non  prxcipi' 
tauit  ad  foiutioiicm  ,  quidonaret  ;  6c  con- 
grua  quidcm  raiionc  hoc  dccernitur, 
quandoquidcm  digna  caufa  cxcufat 
maritum ,  fi  (latim  non  conueneric  do- 
tiatorcm.cumaequura  nonfit,cum,  qui 
rpontc  icobligauit  promtttcndo,  quod 
non  debebat ,  praecipttando  cogerc  ad 
folutioncra . 

Vcrum  tamcn  cft,  quod  ,  fi  maritus 
diu,  &  poft  longam  raoram  non  conue- 
ncrit  huiufmodi  promilforcm,  qui  in- 
terim  faftus  fit  non  folucndo,  noncxi- 
nutur  ipfc  maritus  ab  oncrc  confcrea' 
didotem,  cum  pcriculum  in  ca  hypo- 
thefi  ad  ipfum  fpc£tarec ,  vt  notat  ^o- 
iiade  priuil.credit.  reg.x.  ampliat.6jitjp,, 
quod  ex  codcducitur,quod  tcxcus  in  d. 
l.extraaeus  |f.  de  iwr.  dot.  folura  aii  pras- 
cipitandum  nonclle,hoc  cH  non  ilacim, 
&  intcmpcftiue  conucnicndumpromif- 
(orcm  voluucajiiiutt  >  uoa  unica  coa> 


ccffitquodcumquctempus  marlto  ijol. 
tumuis  longiflimum  ad  cOucuicndum , 
vndc  interccdcntc  diutina  mora  mari- 
tus  non  carcrctculpa,  &  ncgligcntia , 
&  propterca  non  cximcrctur  a  pcriculo 
dotis ,  fi  promifibr  intcrim  ficret  noa_> 
foluendo .  Intelligc,  fi  donaior,  quidiu 
folucndo  fuit,poll  longara  moram  ma- 
ritidcficritefle  folucndo ;  nam  ,  fi  fup- 
ponas,  quod  ipfe  donator  paulo  poft 
promillionem  fadus  fucrit  impotcns  ad 
ioluendum  ,  quantumuis  maricus  ad 
longum  tcmpus  diftulcric  cum  coucni-' 
rc,  adhuc  cximctur  maritus  a  cali  pcri- 
culo,  namquancumuis  amca  conuenLf<- 
fec,cum  iarafadtus  elTec  impoccns  dcbi- 
tor,doieiii  illam  confcqui  non  potuiftcc . 


$.  XLVIII. 

An  ,  fi  promifsor  tcmporc  promiflionis 
non  erat  folucndo ,  &  raaritus  ip- 
fum  acccptauerit,periculum  fpc- 
Cici  ad  cundcm  maritum  . 

Scnfus  controuerft* ,  1. 

Si  maritus  fciens  promifforem  non  effe  fot- 

uendo  ipfum  acteptartt  perieutum  ad  i^ 

fum  pertinet .  x, 
Si  maritus  ignorans  aceeptarit  ,exi$nittir  i 

pcriculo  dotis . 
f  j  Tater  pro  dote  filia  delegauerit  iehit^ 

rem,a<juomjritus  nouandi  caufa  flipula- 

tus  fueritfpericulum  nominis  perttaet  ad 

ipfummarttum,  4. 

DTsQyisiTio  XLVin.  Caius  promi- 
fit  dotem  pro  Sempronia  in  quan- 
titace  quincentorum  aurcorum  ,  qui  l 
ctiam  pro  tcraporepromillionis  folucn-  Senfm 
do  noncrat.Theodoricus  maritus  Sem-  difquifi- 
proniae  candcra  promiilioncm  facftam  a  tionuer 
Caio  ,  feu  cundcm  Caium  dcbitorcnru.  po^'*"** 
acccptauit ,  &.  "rum  agcrct  ad  confecu- 
tioncmdotisob  impotenciam  promifso-  ' 
ris  nil  pcnitus  potuit  confcqui .  Quxfi- 
tumhic  fuit,  an  pcriculum  ciufdcm  do- 
tis  ad  ipfum  maritura,qui  fic  acccptauit 
nomcn  Caij,  pcrtincret  i 

Hic  confidcrandum  vcnit ,  an  mari-  Conli<k- 
tuspro  tcmporc,quoacceptauit  talem  r.ind.i 
protniiliojicm  Caij  fucric  confcius  ciuf-  circa  o^, 
dcmCaij  impotcnti*,  an  vcro  pcnitus  tuiiun, 
ignorans;  cx  haccniiii  diucrfaconfidc- 
rationediucrfum  ius ,  diucdaquc  ratio 
dccidcndi  oriri  poteft .  Rurfus  coofide- 
rari  potcft  ,  an  in  illa  promiflionc  Caij 
iaterucacricdckgauo^  au  veroiimplcx 
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.proau£ofiacddtfatk>iief  qiUB  omnu  6:  dcbicor  dclcgacus  iiculutibus  lap^ 
toa6d^xdlt<,4t^M4epHiAmdit^A.  fus  fueri («periculo  eric  ipilus  v  iri  Berous 

Kerpondco  primo.  Si  maricus  fciens  decif.jx.num.xj.  V 

2  ^ebitOfvmnoneirelQtaMQdoi-principio  Sed ,  an  Yixc  ctiam  intelligenda  firi^ 
g.  ._  promiflionis  ipfum  acccptarit,  pcricu-  liucraariius  fucric  fcicns.fiucignoranii 
iwideos  ^*'™  iF^um  pcrdncc .  Nomine  debi-  rcs  vidccur  cile  in  diUidio  apud  DD:, 
BNnii;  foris  iniielligo  hic  promiflbrcm  volnn-  &  quidem  latio  diflicultatis  videcur 
fynm  tariumciufdcm  dotis^co/Z4/of.c;r.n49.  dcfumicx  tcnu  in  d.  l.promittendo  §.Ji 
non  efle  J^xprcfse  coiijguur  cx  tcitu  ;/i /.promif-  ^t/fi^jwcjf.^/f  ;«r.  rfo^,vbiinacccpiancc  Intelligc, 
iohttido  fg^o  ^fi  ^debitore  ff.deimredot.  Ibi-  requiritur  rcicncia.NihiloaiiilUllwtfnilia  fi"^ 
jpuimac  Quodfi  iam  tmc  debitor,cnm  fuh  conditlo-  de  jn-iHil.  credit.  reg.  z.  ampt.6.  mm,  ^o.  ^^P^^' 

nepromtteret  JalMndo  nortfuent,  periCH-    cxiftimatdifpofitionem proccdcrc,  fiuc  jlSi 
d  ^  mfViri^ffKmlfdenj  tde  nomn emfe-    maritus,  qtu  accepMiiic, flierie  Ideilt»  taf4,fz! 
iptain     cutmvidrretur,  <pf.:l<-inoh!igationefi4erit.    fiuc  ignorins  proptcr  s;eneraliutcm_i  - 
feftiner,  Katio  autcm  ca  cA  ,  quia  acceptaiulo    ^\tusini.l.dotemaPutre}j.deiuredot.,  ^.. 

iUampromifiiaiMn  can  fcieiitia  ia^>o-  quod  non  tncoogruum  arbitror ,  wu^ 

ccntiae  promittentis  iara  fe  conftituit  iq  plusdebct  operari  dc]cgatio,quam  fim< 

obligaoone  ciufdem  promittentis .  plex  promiifio ,  adeoque ,  ii  in  fimplici 

lldiKMideofixttndowSinuriciii^QO-  promifsiohepericalampercinecsdm^  . 

rans  impocentiam  promiflbrfs  pro  rcra-  ritum,  quandorfciens  acccptauit,  in  de- 

3  pore  promiifionis  incxifientem  accwu-  legationc  pcriculum  dcbctpcrtincrc  ad 
^  rit,  cximitur  i  periculo  eitifileqi  docis  cundcm,fiuc fucricfcicns^fiue  ignoransf 
lans  «c-  TaidHS  in  /.i.fwm.j.  ff.ftqnis  in  itttvocat.  Necarbitrandum  efi,  quod  in  d.  l.prcf 
ee:pwk  nonierit.,  uilexandtr  in  l.fi  cim  dotem  §.fi  mtttendo  interucncrit  delcgatio;  Nony 
ckiraitur  fn^iier nnmj^t.  ff.foiHt.matrim.f  Barbofa  i»  inquam,arbitrandum,quia  in  tcrminii^ 
lo^da^'  /./i^iiMrMi»««.ii.jf.forf.f//,,fri/«<i»Ki  dcquibusibi  cftfcrmo,  nuUomodoap- 
^'^*  tomA.lib.x.c.i.nnm.x^. ,  TiggneroUis at-  parcc  dc  dclcgatione ,  cum  mulier  do» 

le7.xp.num.ioi.,  Kodmeusie  am.  reddie,  cem  noii  fic  adlhpulata ,  fcd  alius  pro 

lib.i.qMjmm.xz., Swrdus  conf.xx.  w.  10«  ea  dotem  promiiit,  atquc  ideo  nulu^ 

Ratio  dedudtur  i  concrario  fcnfii  ex  d.  delegatio  fupponirur ,  cum  ibidem  noii 

l.promtttendo  §.fiadebitarf  ff",  de  iure  dot,  adfinc  rcquinu  ad  candcm  dcIcgatiO" 

Jbi  S^jmd fek^t  taU  nomcn  canfecHtus  vide-  ncm ,  de  qua  rc  vidc  lacc  .Acojiam  de  prf> 

retwr  ^nde  in tlbUgatione  fuerit ,  ergo ,  fi  m\,fredjreg.x.ampliat.6.a ttu.^o.ad  n.  8p, 
non  fuerit  fcicns ,  fcd  pcnitus  ]gt)Oi.ui> 

<Kiinaur  *  »li  obligaaone  i  cum  coim  1 '  '  ■    1  1  ■  » 

textos  eomnon  etimar  a  m  Ii  oneiv  eOf  ' 

quiafdensacceptauit,  videcurcximerc,  XltlX, 
quandoignoransacccptauit,  co  qui4 

fttoc  volttntarii  non  aoceptanic  ilMnu  An  ex  prami&ibne  doen  6fta  mad^ 

obligationcm  .  a^ait  vxor,  .1  ii  mai  itus , &  4n 

•  Refpondeo  tcrtio ,  Si  fo^a  fucrit  dc-  re^uifacurcci&io, 
legatio,  qua  pater,vel  atius ,  qui  docem 

viro  mulicns  darc  promifcrat ,  dcbito-  syMM*4tiIFJH, 
4     ircmfuumaifignauit,a  quovirnouandi 

9i  ^^eanfkftipulatus  focncyilactmpericulli  Titiiiitex^ieiitiitemimm^rethnAm 

'^«3         pro  dote  nominis  pcrtiQct  ad  ipfpm  m.iritum.,       duhitaruii .  i.  .  : 

flliar  dc-  fontanelUdepdU.nHptxlatiJ.6.^tof.i.part,  Conllante matrinmio  481« competit  mari- 

^^"^'"^  %.mimjg4.,RoeMBmmuetftsefiidC^4rem  •  f,imvxori.  %, 

li  i^aino  Barx.iumdrcif.jz.rM.z^.,  Bcrotts  conf  i  78.  Sidosfurritkgata  in  teHamento  eSiOperm 
^        mim.y.vol.i.a.Mtfiadepriu4l,credtt,rc^,^„       tinetadvxoitem,&^Mare.  2. 

paUu  4mplMjmm.^O.,TmdmdeCefir9inljmftH  ^iffoim»  metrimeiitio  pee  Am' mH$i 
teafi^t&»%.^mitiesnum.x,if.fol:4t.matr!m. ,  .Anto-       aSioex  ttquitate pcrtirtct  advxorem.^. 

Mlatus   jdlftfJterUb.^.Cod.ttt.-j.dciurcdot.dejitt,  T^c ex aquitate indigct  vxor ad  agendii,vf  . 
^"i'^  P*^  p.Dedacicurclarccxtcxtui»/./HferMii-      ipftfiatcej[}ioiHriiiper^mfeietmdn$i*Ht  • 
'^^^^^fas^.abef!efmandatil.ftnomrnff:deha-        '  ^  '  '      .    .  r" 

pmioec  rA/.j<^d^.t«a</4>.,auorumiuriumdif.  pvIsqyisiTio  XI.IX.  In  COOCnftlt 

adaMri.  pdficioetiam  cxtoiaicar  in  caufa  dotis  %Jf  naptiali  incer  Tlicodaricam  ,U     ■  - 

ImmoU  in  l.ficumdatem  §.  fi  mnlierff.de  Caiam  Scmpronius  cidem  Thcodorico  Amcuf 

iwr.dot. , &  in  hoc  pundualis  clt  ccxcus  promific  io  dotem  Caias  milie  oummos  <^^'^>-. 

m  Uotem  a  Tatreff.de  iwre  rfof  .,adeoquc,  aurcoa.  Hic  OKitaca  filit  controucrfia  ritola' 

4virla«ricacgli^«»4adocetti^ad9^  Bcilwi^CQdtaciliailwonioeadem 
•  •  Caii 
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Caia,  polkc  agcre  ad  coa^ecutloDcnu  (49.^.14.  Racio  cA,  qaia^  cum  TXOrha> 

«sttrdemdotbpiromifiii^afi  ver&  rolum-  beit  imodse  in  illa  dote^aniuicaspoftn- 

.        tnodo  Tlieodoiricus  maricus .  Sccundo;  hc ,  vt  rationc  ciufdcm  mulicr  poflit 

^*^^.       ^  difioluio  macrimonio  per  obicuiii_«  agerc  HotaaommiiM  vna  Kommu  feptem 

AufdemTlieodbricipolsicagereadean-  wriBeHe  i^,Detmbri$  t6oi»  ttrmnlMl» 

demconfequcndam  cadcmCaia  .  Tcr-  TariftMsconf.ioj.nHm.^o.lib.^.jC^^^thxr. 

tiQ,anpoftcalcmobicumTheodoricijVC  dctif,  Gtmunf.  ix6.  hocfte  coUtgitur  fer 

eadem  Caia  poTsic  agere  nccersaria  iit  textmiimljeid»tf.falmjmtb^a,,itA9m- . 

ccfsio  iurium cidcm  facicnda  ab  ha:rc-  UsdeCafiro  ,  Mextaiier,  &ei^,dktatt 

dibus  eiuidem  Thcodonci  jpr^dcfunai.  else  fiagulare ,  .Amum^,  dbi &  dbs^  ■ 

Refpondeo  primo .  Cbnftance  matrl-  %u,  i»9.  Uk,  x.,  vbi  etiam  dicitur ,  quod 

2      raonio  adlio  aducrfus  promirsorem_,  vxor  raorcuo  marito  cifdem  adionibus 

Con(Ua*  compccicmarico,cui  fa^a  fuicjpromif-  incoliacis  pcr  fuum  maricum  aote  obi- 

Kmatiri^  ^^^mMVJtonBaldHsinl.ftpeMrCJf  Mi  tumpoftit  agcfc  iotcaiando  eiianiw  . 

■^***,"  /FrflW»/.,  quod  dicit  valdc  noundum_,  cxccutiuum, 

Bttlc      Smrdus  decif.i  i  (^.mm.  15.,  Stephattiu  Gra-  Mcquc  hic  audieodi  funt  Francus  de- 

.  Sw^nQo  tiamudifcepc.  for.  tom.  1.  C49.  im«.i^.  e^.i$.fertotmm,C9irmuscmf.  i^^.bthee 

vaDfi.     Exprefse  colligicur  r.r  d.  l.ft  Tatcr  C.de  confultatione  inprincip.  //i.4.,quod  vxor 

dotis promif.lbi  Si  Vatcr  marito  tuojlipu-  aonporsitagerc  aduerruscum,quipro- 

UmtiprmiferitdotemHontibi  t  fedmarito  mifit  dotem  viro  foluto  matrimoOio,  .f^^ 

Jj^JP^  «onrrtf  fuccefforcs  foceri  competit  aSio ,  &  quafi,  quod  illa  aftio  rcfideat  in  pcrfo-  ""^" 

ratioeft ,  <)uia  iu  concra^ibus  acquiri-  na  vih,  quae  pollea  tranlcat  in  cius  hz-  ^**™* 

'tur  aftio  ei ,  cui  fic  promirsio ,  non  illi  iedcs,v»di  ipfa  vxor  poteric  folum  ago*  ■ 

cuius  contcmplationc  aftus  fit  .Aimon  rccontra  hiKrcdcs  viri, qui  vcl  fokicnc, 

conf.iSi.num.^.col.  penulr,  verf.  qumo  velccdcata^ioQcs,vctagcrehypotcca- 

frmcipalitir,  Mmteritts  deeif,^6.  mmt.^.,  ria  oomralUBredes  promiccencis  canqai 

StcphAnusCratianus  d;fcrpt.  for.  tom,  i.  c.  contra  dcbitorcs  viri  ,  qui  vcniunt  in_. 

45,>jiM».i8.,qui  adhoccomprobaudum  obligatione;  Non  inquam ,  audieudi 

l^odtexemplum  in  ProcDtatore ,  &  funcquia  ex  quo  ipfa  vxor  habctince- 

jyiiiOCaQHqui  pro  falario  non  poG>unt  rcfsc  in  illa  dotc  promi&i  ex  squicate,.^ 

jSere  contra  vidum ,  quancumuis  hic  ipii immcdiat^  concedttur afiio  morcuo 

«Teritoondcmnacusiaexpenlis  contcm-  marico  ad  ilUus  conlccutioneffl .  Dixi 

plationeeiufdcmProcuraCoris  ,  &  Ad-  exqModam  aquit.ne  nitn  dc  rigorc  iuris 

uocati,  fed  tantum  aduerfus  vidorcm .  vxor  non  potclf  agere  contra  proroiflo- 

Sed,an  hocidem  ficfenticudura  fidos  lem  vel  baeredes  eiufdem ,  (ed  tantum 

aoa  fucrit  promifsa  marito  j  Pairc ,  vcl  contra  ni.i rirum  ,  vt  lace diccmus  1« /f- 

alio,dum  viucrcut,  fcd  leg.ua  in  vltima  quenti  voi.fub  r u .Lotarafitis  xyiAe dote U. 

voluntate ?  Videtur  i  paricate  rationis  prxnot.  1 8.  fiA  ajfert.^f..  feriperfum. 

idcin.-iffirmandum.Nihilomiiiuscxtcx-  Rcfpondco  tcrtio  ad  hoc,  vtmortuo 

5      tu exprclk) /n /.^<'f'''o'w'«''S'« §.  irfw/i  ^/<;>  maritovxorpoisitagercad  conlecutio- 

5i  dos  certam  ijuantitatcm  vcrb.iutcrditmalterisis  ncni  dotis  pro  fe  promifse  marito,aoa 

Ibenc  le-  n^jmniif.dci^-iu.^y.W-ycwaw  vidccur  ha-  indigec ,  vc  ipfi  fiac  ccfsio  iurium  ab 

•             bcrc  locum,  li  dob  lueru  lcgata.  Ratio  haircdibus  ciuldcm  mariti  .  ito/i  fl9-  r 

'  to         diucrfitatiscxco  potcfl  dcfuiui,quia  in  mana  ia  vnaRomaMddep^idenritiji $0.  ' 

««r^tinw   pi"^"^''^^"^  ^•^^•^  ^  V,xtrc  ,  vel  alio  dp  j  onobris  159!^  coram  Lancelloto,StephMtu 

«dvxo-  dote  marico  contcmplacioiic  vxuris  ac-  Ui  jtiMius  dijcep(.for.tom.primocap.^.n.  yxoni 

Mn.     tiodirigicur  ad  cuadem  maricum ,cui  xp.  verf. nam qnidi^iiidfiipeml^ ,  quaa-  n^du, 

fic  pronii.rio  ,  lalcgatoautcm  iusdirigi-  doquidcmmaximc  jcquum  vidctur,  vt  vt  ^fi 

tur  ad  lcgacanum,6c  fic  in  promiiiioac  iuordinc  ad  ea,  qus  ipc^aat  ad  pro-  incnW 

£iAa  fflariO)  hiiB^agit  cs  peffona  pro  prium  iaccrefic  ex  vi  tacicse  Aipuhiuo- 

pria,cum  hic  candem  acceptaric;  in  lc-  nispofsitagcndo  confcqiii  dotcm ;  ncc  ^*^^- 

gaco  autcm  maricus  agcrcc  ex  perfona  obliat  quodipfa  vxor  nun  tuent  flipU'- 

vxoris,adquaniIc^aiumfuicordinatfi.  lata,necfitliiBroftiplilantis,adeoque, 

.        Refpondeofccundo,difsolutomatri-  quod  fine  cefslone  non  pofsit  cbufequi 

l^jlf^    oaanioper obicum  marici ,  cui  bfta  fuic  adioncs ;  Nou  obilac,  inquam ,  nam  in 

^g^^  ptoimitlio  docis  probabilitir  cx  qua-  primis  in  ipfius  £iuorem  mcelligitur  ex 

nio  per  dam  acquiute  potefl  vxor  agere.  ad  vi  promifsionis  praects^  tacita  ilipulaT  ■  . 

obrtum^  conrecuiioncin  eiufdem   dotis  (fuido  Uopccte}itum  in  l.vnica  §.&  vt  plcnin^  . 

m.iriti  _    •pap.difl.^Ty.paterprofilia.yilbericHsin  C. rf* rr< i/jror.  ofiF,  Dcinoc  hoc  ad  fum- 

fdio,  c6-  /,  pumifcfiifiimi  nm.  10.  C-  ^'^  f""^'  >  ^al-  jnuinproceditquoada&ioaesdireAi»» 

^*^**"  dtuHoneUiu  dedtte  part.^.  priuil.  p.,  &  ^oo^VHt  auoadvines,  vtnocacCr«r«*> 

^to.,Stepbamis6ef$m!iit4(lj^^            .  ^Jfc^>|^cri«|«Koliiex;quita^ 
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&  ihi  ^4lcxandc>  col.  X  .m pi  itKip,vcrf.nota, 

lllullr.lt  cxcmplis  Stephmus  Gratiams  velod 
f.   L.  diJccpt.for.d.c.z}p.dmm.zy.vfyueadfiH.»  ^^^^f^;^ 

&prinioin  Icgat.)rjo,  cui  faaum  tuic  nonpar- 

An  ,  fi  maritus  proraircrlt  rcs  in  dotcm  lcf^atum  vcl  dc  oc>o fcruis  fimul,  vcl  pro  tim  ad 

(iatas  rcllitucrc ,  aut  ccrtum  prc-  ommbus  dc  ccrta  pccuniae  quantiutc;  vmunj  , 

tium  pro  rcbus,  pofsit  portim  nou  eoim  hic  poeeft  quatuor  fcruos  di-  ^^"^^  - 

ia  rebus ,  & partim  inj  gcrc,  &  partcm  pccunisaliis  quatuor 

)  prctio  rcrfitucrc.  .  corrcfpondcntcm ,  fcd  dcbct  altcrum_, 

'  .    .  tantum  intcgralic^religerepertcxtum 

$  y  M  M  ^  K  l  y  M,  ind.l.ftex  toto  §.fiita  legatum ,  &  ibi  /«- 

■      '  '"  f&Hcol.z.inprincip.nHm.^.  in  primo  nota- 

StatKtdifaiiifithnisej^tiu.  i.  fr//ijf.ir'^<<M.SccundoincodemIcga- 

:SLfltiancs  fuadentet  pofk  partem  in  rAm f  tario,cui  fi  faftuna  fucrit  lcgatumdeJ      ^  . 

parteminpretioreflftiicre .  i.  quinquaginta  iibris  olei ,  vcl  dc  ccrta  Varijs 

Trch^UiisMnpotcJ} .  j.   •  pccuni«gaantiratccorrefpondcntc  fui- ^J^WI^*» 

yatijtemH^tt&  UfribustubieitMr  ,  4.  gulislit>ri»eiuf(lcm  olci ,  non  potcfUli-  bi,;'euiii. 

gcrc  partemolct,  &  partcm  pccuniac,  cuur. 

DIsQyisrTio  L.  In  conucntionc  ma-  proutnotat  Z-ifins  in  d.l.fi  e.vtoto^.fiita 

triffloniali  dacas  fueruot  marico  Ugatummimj.,ff,de legat.i. ,6clicetinci 

X     in  dotcm  res  qua;dam  sftimata;  dctcr-  hypothefi  videantur  efle  plura  lcgata 

Statusti- minato pro  ciulciu  prctio,  6c  maritus  ra:u)jic  diHcr'"o,  um  cnrpo;iim,  cx  quo 

mli  czpo  ^(^lj^uicadciifdcfflrcfticueodas,  vel  tamcnlcgatumaltcrnactuum^aufflcft 

'predumprocirdemdeterminacftiH.A<^  ad  modiim  ▼nttistanqQamtbtum  ha- 

tteaieniC  rdUtutionis  tcinporcvel  ipfc,  meralc  codcm  modo  de  ipfo  argucndii 

'vel  eiushattdcs  intcdcbanc  dotem j^ac^  cft,ac  dc  vna  re  fifflpiici ,  &  fic  valct ar* 

tImiurebus,part{minpretioreftfniere  gttmentumabvnitatenataraeadvnft»*  « 

fCOHentc  vxorc ,  &  contcndcntc  in  foli-  tcm  iuris ,  vt  notat  Zjfim  in  d.  l.fiextoto 
4ttm  vcl  ad  rcs,  vcl  ad  prctium .  Quas-       ita  Irgatum  mm.z. ,  &  9.  vcrf.  tu  vert    .  • 

fituffl  fu  i  t  q  u  id  iuris  ?  '  die  e9l.  prnult .  pafk  medium;  vnde  etiaiii-»  - 

Videtur  primn  ficic  afscrcndtini»,,  potcftdici ,  quod  lcgatum  fit  multiplcx       •"'  * 

vtiquc  poiiic  maritum  fic  reftitucre«>>  quoad  nomiaationc, non  autem  quoa<l 

i     quaodoquidcm  promiflio  reftitutioniS  prsftadooem.  Tcrtio  io  hseredcobli- 

Rjitiones  cft  altcrn.itiua  xftimationis fcilicct,  vcl  g.ito  a  tcftatorc ad  tradcndum  lcgatario 

fuiden-  rci> acquchscpromilsio  lic aitcraatiue  vd rcmaliquam^vd  prctium nonpotcft 

tes  pofTe  coaocpta  fiiit  acccptata  ab  ipfa  vxore ,  legatoM  pardm-in  re,  partim  in  pretio 

nMntum  gj.gQ  poterit  vcl  prctium  ,  vc!  rcs  refli-  foluerc  pcr  tcxtum  inl.  in e.xecHtionr pro 

m^bus  tucrc  argumcnto  /./j/f»-«wj^ttf        <iirf  farteff.devcrb.oblijat.,.Alexanderin-d.lfi  • 

pastetti  *  ^^^' »       etiam  potcrit  partim  iii pro-  rar  toto  $.  fi ita  tegatnm  col.i.hi  frineip, 

m  pecu- tio,partitninrcbus  rcfUtucrc;  vbi  etc-  vcrf.notaquodtpiemjdmodMmnum.  jf.de 

nia  refti-  mm  cicdio  pcrtinct  ad  aliqucm  vnum  legat.i.,  crgo  hoc  idcm  crit  dicendum  * 

nw*    velaitenimpraBftandi ,  ficuti  poceft  Iiic  de mariio»  vcl eius  h«rcdc  obligato  rc- 

t         vel  VHUm,  vclaltcrura  pro  ]ibrrtate_-»  ftitucrcdotcm,  vcl  inrcbus,  vel  m  jclli- 

pettjBere,  potcrit  vtrumque  pro  partc  raai.totic ,  qui  non  potcrit  partim  ia  rc- 

pcannre  ,  libcrtas  ctenim,  quae  cftpco  bus,  partiminpretiorefttcucic.  Raiio 

toto,pote(Urscctiamadiiogulaspartei.  fundamentalis  horum  omnium  ex  eo  • 

I>jihiiuminus  dcfumicur,  quia  quoiicicunquc  vclle^ 

Rerpondeoprobabiliitsefic,noiipo6e  gatum,  vci  dosvnum,  vcl  vna  intelligi* 

partim  inrebus,  partim  in  prctio  rcfti-  tar,finonvnitatc  rcifaltcra  vnitatciu- 

tvictc  ^yilexander  i»  l.  fi  ex  toto  §.  fi  ita  le-  riSj6ccol]c<:liua,nondcbct  ficrilcpara* 

^y^^J^"  gatumff.ie Ugtt.i,,  Stcpbanns  Gratiamtt  tio,6ediuifiotncorporibus  renucQCcea^ 

Ji/cfpr./or .r.i^p.ff«m. 54. Ratio cft,  quia  cuidcbctttrl^cumyfeudos;  • 
licetin  bac  altcrnatiua  cx  vi  conuentio- 
nis  libcrus  eligendi  fit  pcnes  maritum  » 

baectameo  libcrtascxtcnditurquidem  .  . 

vcladvnum,veIadaltcrum,nonumcn  '  '         ^A}9C '^^^'^^^k  1 
inpartc  advnumcxalcernaciuts,  in^  VIE^^SvS 
parccad  alterurodr^.  I.inrxrairionr/rro  •  "^'  ''^ 

fforteff.deverb.ohligat.,  lafonind.l.fiex 
toto  §.  fi  ita  legatum  col.x.pofi  medium.» 
SS>f*^,UmeBMkmmim,^.ff,4gieiA., 

Xxi         §.  LL 
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timudiJcept.fBr.d.ejL^9,iim:i^i)mi  . 
.jj;»         ^^.^-M—iiB-Bii^^^*— rrs  cnim  non  potcft  contrauenirefafto 
f  *  ■  /ui  aaccccnoris ,  ^eu  priDcipalU  ,  k  <)uo 

f.  LI.  '  lMbeccauramC«flb«i^eM|NAo8.(0w4K 

Sumlib.  I .,  B^etbtt^^L^..  nuTH.  %o. 

Ao  rxor « qu«  acccpuuit » ve)  petijt       Rdpondco  (ecnndo .  fitiam  vxor  po- 
piircim  tn  rebu»  teneatur  aa        tica  doie  in  parte  in  rebus/vel  io  precib  4 

acccptandum  rcliquuiil  non  potcftrcliquum  pctete  in  rcaiucr-  Si  vwjr 

mcirdem rcbus*  raabca,quam pccijc  >  & fiCi  (i partcm  petieht 

pccijt  in  prctio  non  potcft  reliquun)  pe-  p»«em 
S  F  WU  U  K  t  r  tcrc  in  rebus,  vcl  i  contr.i ,  fi  partcm  pc- 

tijt  in  rebus non  potcH  rciiquun  pcccre  ^^j^ 
Qusfiti  ferteifeaudm  vvuu  fiifpef$ti9'    in  pretio. Snnbu 4eeif.Ji7.timt.i.t&  x.,  toteR  n 

nes  .  l.  &  conf. 1 04.  per  tot.  lib, i Stephanm  ^ra-  h^um 

yicor  falia acceptatione  partim  in  rebut  tm    tiamu  difceft.for. d.  c. xjp.  nHm.        &  peccrc  m 

fotefi reUqmm  exipre  in  freth .  x,  felf^.  Kacto  ex  dtftn  in  prmedenti  tcf-  <iiuer(bi 
.   ^c  eiu!  hxres  fote^  rdiftmt  ex^gmin    ponfione  deducitur,  quia.fi  vxor  acccp- 
fretio  .  5.  tauic  parcemdocis  in  rcbus,non  cllam» 

Si  iflterfetieritfertm  iit  rehnstvei  in  pre-  pUos  Jibera  ad  reliquum'  cxigcndum  iii 

.  tioynonpotefirelifimmfetmkdimft  pfetio,  quialicctantcccd-jntcr  h.ibcrct 

ipetito,^  cleftionem  candcm  dotcm  cxigeocli  vd 

in  rebus ,  vcl  in  pretio ,  ex  q  uo  taiQeo:»  r 

JsoyiMTio  LI.  Suppono  pro  nunc»  partcmacccptauit  in  rcbus,iam  volun-    •  • 

'  qu<>d£icultas  eligendi  velrcsjvel  tasipfiusex  iurisdifpoficionc  intcUigi-  ^ 

prectam  b  refticucione  dotis  refideat  cnr  m  reliquodetenntnata  ad  eafilem  • 

pcnes  vxorcm  cx  conuentionc  in  paiftis  rcs  vfque3dcomplcmcntum,crgoctiam 

niatrimooialibus  .  Suppono  vltcrius  •  poftquam  petijt  parccm  in  rcbusnoou 

3uod  Txoraperta  via  aareflicacicmem  pocerit  aroplius  reliquum  exigerc  io^ 

ocisvel  marito ,  vel  ciush«rcdccxhi-  prccio.  Con.lqucnt  a  probacur,  quia  ^***"? 

^-^*'  beotc acccpcarit parccro  dotis  in  rcbus,  tam  jrccipiens ,  quam  pctens  quoad  ap-  PSrJy* 

yel  fiMPci  ectam  (Ktteric,  iBe  poftca  qu^-  probationem  aftus  sequiparantur ,  &  f""* 

ro,  an  tunc  cadcm  vxor  obligctur  ad  quoad  hoc  pari.i  fuiit  pctcrc,  &:  rccipc- 

reii^uum  acccpcaadum  in  ciidcm  rc-  repertcxtum  ini.adfolutionem  Q,def§ 

btts,  an  ver6  potlic  va  ria  re,  &  reliduum  iwf vode  vxor  petendo  partem  dotis  m  f 

cxigerc  inpretio,  fcu  a:f!imationc.  rcbus  vidctur  fufficicnter  .Tnimum-.      .  ■• 

Kerpoadco  primo  (adla  acccputione  fmim  dcclarafTe  ioordinc  ad  rdi^uuiDi 

b  partc  pcr  vxorem  in  rebiis  demicur  &  flcfibi  prasiudicaffe  io  o^ioe  ad  exi>-  . 

2  cidem  facuJcas  reliqaum  cxigcndi  ioj  gendum  prctium  . 

Vxor  fa-  prctio  KJphaei  Ctmamt  inl,x.  infrincif,       Hoc  etiam  fcnticndum  vJdetur^ 

&i  iiccep  flMm.50.  verffej  fartiitt  di^n^  Sn  tm-  eleftio  (bluendi  prettttm,vei  refthnendi 

(acione        de  Caslro  in  §.  &  barum  col.  penult.  ad  rcs  ipfas  pcrtincrci  ad  maritum  i  quan» 

P"*2b  1  vfr/.  ex  boe  infero  mm.  7.  ff.  de  tumuis  cnim  ifte  ad  peticionem  vjtoris 

Jjon      t»«*.«W^f.,Gritf»<w»rf*y?<j)r./ijr.c.x5p.  prfleAidlletparcem  in  rebus « vcl  tnpre- 

teft  reli-  ««w.i  j .,  &  jcqq.,  Mcnockius  conf.  ^41 .  nu.  tio ,  non  poffct  pofica  veUercliquurrLi  . . 

quumext  lo./^i^^.  Raciocxijsdcducitur» quac fu-  confcrrcindiuerfogciiei«adaco,quan-  ^,„^^1^^ 

gere  in^  pra  dicebamus ,  q uia  libertas  eligendi  .doquidem^m  dos  fit  vna ,  fcu  quoda-  eft,fi  eic« 

fmuit    cftquidcm  in  ordine  ad  totum,nonau-  mouo  vnum  corpus  collcftiu^  pofita_>  dio  fpe» 

tem  ioordiiie  ad  partcspcr  cexcum  ind,  determinatione  pcr  dationem  ia  parcc  darcu4 

l,fiextoto§.fi  ita legatm  f.deieg.i.,  in  voo  genere  noo  poceft  quoad  reli-  tmm» 

ergo  fiCii  clc(£lionc  quoad  partcm  in_^  quum  variari  in  alio  gcncrc,6£  maritus 

fCDUs  *  que  fufHcicnccr  habecur  pcr  ii-  dando  partcm  in  vno  gcncre  vidccur    ^  . 

]amaeceptatfonem,nonampIiuseritli-  animumraumiatndcclaraflie,&iede- 

bcr.i  vxor  ad  cxigendum  rcliquum  iaj  tcrminalTcad  ulcgcnus  ,  quantumuis 

ieiUmatione,fed  teocbituracccpurefc-  boc  prsfticerit  ad  pccitioAcm  vxoris^ 

cundnm  determinaciofiaii  jam  fitAam  vRdeMiiiconcIuditimb»<iV*.i0f/a' 

inrcbusipfis.  ^  rofirm //fr. i., quod  tcncaturvd  lOWIII^ 

3  Hxc  adco  vcra  funt ,  vt  OCC  eius  vxo-  geuQfcerc^  vcl  a  coto  rcccderc^ 
Nec  eios  rishierespoiCt  poftea  vatjare,lcdtenea>  . 

jgg^JP  tur  ftare  clcaioni  faaas  per  eandcnu.  4* 
mmmwd  wrcm  inillaacccpiationcpariiialiin                   HH  +  Ht» 
cere  iiu  Rbus,proutnotauicMnMrMwni|r.J4i,  i|t 
{ntio.  wmj6M^,&tm»5tetbmttCr»i   
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^y}iff .  Rariocx  eo  dcducrtur»  qaia«t 
!  -  MPMwaOTn»Wp»^»aww«M»am   cft  tcmporis  limiuti  vis,  &  narum ,  vt      .  ^7 

j  coutroucrTam  dirpoficionem  poft  teoi- 

^  f.   LII.  pus  contineat  adeo « aflimiatiua  rc' 

flritfla  ad  dctcrminacura  tempus  f^atim  - 
»  Ao daea  de^ooe,  vtl  marito«  vel  vxo-   poft  iUud  mducat  ncgacioncro ,  prout  ^ 

|.  fidaBdi,velciigeodiresdoeaJa^vcl    nat^t GratiMms difcept.f9r,l§e.tit.t6c^x  r^*^^ 

j.  j  iliarumaFf^imjtioncrnpraefixoier-      quo clcilio  datur ad  tcrapus»poft  illud  ftri<a.i.jd 

IpAO^cociaproius  eligeodi         vidcturreaocata.&alccriconcciTa  i;<uT.  tempus 
ad  alKran  deUOh  m /•  cnm  qtU  certarum  $.  eitm  pnri  114.^.  de  poft  tem* 

-  3  uatOr .  verb.  ohli^ . ,  Prsnc.  inc.fi plwries  i^^.  in  z)!t.  pot  indll* 

« 1  fWf .  n.j.de  prdb.  i»  6.,H»g;onuu  decif.Lmc.  ^  "|f8*- 

P  t        M  JtKiyM;  i6.nu.j.,  LndMiifimam  Mtttmnim  decifi  «•"«^ 

j.^  vbi,obIongam  morampraKisAw 

Ifje  Mjcpmtvftatusdifquifttioms.l.  •  eligeodo  dicitur,  quo<J  amitucurelc- 

ik  .T^e^gente  marito pr»  ttmfete  fnfiUt»  ^o, ergo  a  fortiori  amiccitur,  quaBdo 

yjt  tieSiodeuoluiturad  vxorem .  X.  pracfixus  elt  tcrminus  ad  ciigcndum. 

^  ,^ifirmati»a  reftriSa  ad  tempns ,  poH  tem'      £a,  quae  iiic  dicuncur  aci^ue  pf0C»< 

ii  fnthidiKit  negationem .  j.  dunt>  fiue  cJe^ioftierit  dau  in  legacis,  4 

[l  HteUij:e,fiue cleSiofit datahtii^etis,(mt   fcuinvU/mavoluutatc,  fcuinaliaqua-  Inrc"ige; 

i»  diadifpofitione .  ^^.  libct  difpofitionc  r;raf«W.     rrfrji/. /1-  '^'^f^f^ 

MtlmfieUm»adtmfMSinme(jeteiettmf  pmg.ghf- 

vnica^.x^.  n.p.,&  10.,  2enzal.     1^  fg^ 
fteftmt itttrmitmitimftrit .  5,  inextraHJt^.fufceptiregimtnisverfcftiamcU'  g.iti.i,flife 

Bionem  fine  ab  bomiuc,  ec  in  verb.  tranfeat  m  alia_, 
IsqynrriO  LU.  Traditae  fiiemne    ^Aaeharanns  inc.fi plHribnscol.  fin.in  prm-  dirpoli»  . 
in  dotem  per  Caiam  Sempronio   ei^  verf.  6.t  &  iAt.notedeprdbemi.in  6.  tiooc»^ 
*     maritoruoresaedimataBeaadiedacon-   cum  conceifio  in  quacunquc,&  cx  qua^ 
*        Pnaoi-*  cUciOAe,  vt  eledlio  cffec  marici  pro  tem-.  cunque  caufa  iimiuu  ncqucat  cxcede-  ■ 
\       ^fonii^  P?'*  refticutionis  docis,  vcl  rcs  ipfas  rc    re  limiccs ,  intra  quos  eft  fa6U ,  &  per- 
f       ^inS,    llicoere,velaeftimatbnemipfarum,reu   millum ad  ccmpus  videcur  vlcra  iUud 
^pww»    ^  eootra  clcftio  effct  vxori ,  vel  rcs  cxi-    denegatum . 

gere*  vel  ipCurum  prctium  cuffl  oncnLJ      Ampiiancnonnuiliprfedi£la,adeova  ' 
tamen  refpefttt  eleOoriid^ndi ,  quod    procedant  iion  folum,quando  praefixui 
rellctintraccrtum,&dctcrrainatunT_.    cftdctcrminatustcnntnusadelcftiona ,  .  la 
tcmpus .  Diftulit  vltra  tanpus  ia  coo-   fcd  etiam  quando  didum  eifet ,  quod  7 
uentione  praBfixnm  tlle ,  cui  data  fuit  cooceditur eciam  ckaio  marito  ad  ccm 

deft»,  dodararc,  quod  vcllcc ,  fcu  cli-  pus  nulla  pofita  cxprcfla  dctcrmjnatio   noo  cwl 

■   .  ■  ■  Brev&um>  vdalterum.  Modoinqui-  ne  tcmpOfis;tuncctenimilludtempua,  cum 

nmr^aniiis  d^endi  deuoluatur  ad  al-  pro  qiio  loaritus  potfet  cligere  limicanT  pidlioiio 

tcrum,adcovt ,  ficlcftio pcrtincbacad  dum  cHct  iuxu  naturam  ncgotij,vcl  determi- 

maricum,  cadcm  non  fa^  in  ccmpore^  confuccudincm  voiibrmcm  regioais  j  vt 

praeiniao  ius  cligendi  deuoluatur  ad  docet  Stephamit Grdtimit  difeeft.  fer.e,  t^^» 

ytoeWt  vd^concra,  fi  elc^io  pcrtine-  ijp.s.<$.,&  vbi  natura  ncgoti;  deccrrai- 

batadviUMtaipraaooeligcntcintcm-  nacumtempus  non  csigcrcc,  vci  coo* 

pore conuento  dc«ioloatu r  ad  maricu  ?  ruecudo  non  effct  vnifonnis,  tunc  Jimi- 

Rcfpondco,  alccro  ,  cui  data fuit  f<\-  tatiuumtalis facuhacis  ad  cligcndum, 

eultas  eligendi  non  cljgence  in  cempore  quando  iu  cooccifionc  di^um  cft  a4 

2     praefiiiitOyius  digeodt  deuolttitur  ad  tcmpus,  reduccnduro  cTset  ad  decen* 

Non  eji-  ahcrum,  &fic  non  cligcntc  marito  in»,  nium ,  pcr  CLXtninsii  /.  /» prtjinito  ff.  da 
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genceift.i  ;eropore ,  intra  quod  cx  conucntionc  fdn.tBaldMS  inl,it§Jt^iddtnfe»l,x.jf.  de. 
J^"^  potcrat  digere,  cfeaio  fpcaat  ad  vxo-  wtkitkl^m. 


pnthnlfo         ^  ^  conti-a  nclandns  in  l.flitu  libe- 

«lcdliode  '■*'»  l.fiflychum  adjin.  verf.  nam  ratio  efk 

uohiitur  ff'  de  legat.t.,  loanaei  faber  in  l.4im  fa^- 

•4 vaocl.  ddm  infi».  C. de  verb.ftgnif.,  &i»^§.fi  ge^ 

werditeri»fi».»u.ix.tn^it.ieleiat.Ure-  JfV  ,f]Car»  "S^ 

tiimimi.f»i  eeft0nmi.cmfm^eUm  $M   .  9^  ^^^r  «S 

princip.  nu.  j  .infin.  vcrf  ca  qiied  ifketermi-  9m  ^US^iOB  * 

wUj(f  .    veri>.(NUi^dr.,quictiam  ceftacur 

dccomnroniCr4ir«<nMtf  diftept.  for.  c.x  jp.    .  ^^^j^^  > 

». 4^.,&' feqq.,  Biccbius  decif  i^S.  nu.  i8.t     .  ,  •  'A. 

MttaBjiigfmdfm,iyjrtce»tJeeif.i9.n.x.,   «  .       .•  •      .  *> 

XsX  %  ^LIll. 
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quod  vtiquc  pocuit  praeftare  ;  fictitiFaAaeS. 
HmmmK^^mmmmmmmm^mmm^mm^mm    «aiaipoetlit  vxorcm  duccrc  indotatars  uentione 

CGdendo  iuri    dotein  qncad  fubftan-  ff-'^' 

f .  Llt  I.  tiam,  vt  eft  in  coafeflo  apndoaincsi  ica  porL 

potuit  vxorcm  duccrc  cum  dotc  quoad  t.,n,en  dc 

Atk  maricusjqui  pro  doce  reoepi(pignus«  lubftaatiam  cximcado  eandeiB  vxoreov  incetdlie . 

ftciae  frnftus  p  Igaoris  fuos  ,za  vc»  ab  oaere  quoad  fruftuf  fiiliem  ^uoad  Micado 

fOMKatur  lUos  in  fQncn-  lonpw.  marinis 

cotnpuurc ,  luxu  fccuadum  fcofum  fiBnticQdum  j?*^'* 

eft,a  punftonoaadim^ktie  conucntio-  *^ 

SyHM^mV  nis  pcr  folutioneoBdiMR  promKfz  poffc  »001«,' 

oiari(umfru(^us  plgnori&^iGcrc  fuosex 

Stnfitt ifndfiti exfK^tm .  i ,    *  *-  genenh  regula ,  quod  dcnegatnm  ad  . 

f^Sa  eoHMentione  de  tradtnda  ^i^ore  pra  tcmpus  videatur  vltra  illud  conccfsuin,  -r.jjjf^ 

■  d»te,fedie  tua  (oluenda  tntcrefie,nutri-  &  conucocio  ad  tempus  noa  cxigcodi  piMore 

tmimfMitfntRus  pignaris  fu0s .  %,  fm&us  pod iltud videatarreitQcaca  >  &  cumow. 

TfttUto  pi^ore  pro  dote  cnm  connentione  altericonccfsa  ,&  cx  tuncrubintrJC  dif-  refolntn" 

' MiemftiUietidi  Mdeertum  icmpus ,  &  uh  pofitio  tcxtus  in  c,  fdnbruer  ie  yfwts ,  di  docrm 

^erim  nmfoinendi  intereife  elapfo  temi^  vbi  permittantur  vfttraB  fiiuQrc  dotis , 

nomaritus  fruHHspi^noris  fMitfuas .^.  potilfimum  cura  runc  vrgcnt  caufa  fo-.  ^"f"^ 

Tiulla  faSa  (onnentione  de  intereffe  folneth  iutionis^acmpc  oocra  i  qua:  maricus  fu-  "^(erinw 

io,velnwfaltm»iomtiuuf«itfnSii$-  ftinetmatrtaionij,ncccxa€tioni  huiuf*  foio^ndi 

fuis .  4.  modi  vfurarum  ,  fcu  firuftuum  pigno-  inttrdfc 

M^itiu  non  eefiii4»i^ei  iwi fe  rewafit.^t  ris  rcftUit  coaucatio ,  cum  hxc  pcr  Up-  «LiplQ 

ramtefflports,adquddeftlafta»  iotelli^  t<rnuno, 

DTsciyisiTio  LIII.  Conftitucrat  do-  gatur  rcuocaia ,  &  cx  tuac  vxor  intcili- 

tem»  vel  promUeracCaia  Anconio  ^icur  in  mora coafticuta >  cum  dics  ipfa.  pgnotii 

m^ntofuoittqttancicatcmillcattreorft*  interpcllcc  pro  honiine,fiGqiKfioncfti>^KAg| 

tor  tim- ^  ^ntcccdcncerad  cffeftiaamdationcm  cur  nondcbcanturhuiufmoidi  vfurx,&  ' 

fiiuidcm  ooacuUtinpignuafCO  eadcm^  pcrcoolequcas  mariciu  nan.pQliitpca 

docenonnuUasresfruaiferas.Hicquc-  eirdemiibidcbiti$firatopigiiociamei« 

fltum  fuit ,  anraarittrefruaus  pignons  fuos . 
,     fibicollatitacut,fcu  fcccntiuospro  td-      iuxu  tertium  fcnfum  .  Refpoodeo 

.  pore,quoi»gnasdetimiit«dcdoscidcm  ablblaei;  inamcim  frnAuafiioere  fiios  <  ^ 

Hon  fucritpcrfoluca ,  Bsrtolus  conf.  1 1 78.  in  fin.  lih. \ TlotHS  de  ^^^^^^^^ 

Hicticulusficinabftraftoj&voiucr-  wiirfw *«r.n.  4^4», 5^4x1«  w/.n- dc  lolw- 

NMimiU  faliter  propofitus  poteft  fecundum  di>  Uh.x.,  SiHmiemMm.l^.  i.f 45. n.^c»  do.velnfi 

Ix  confi.  ucrrascontingcntias  cxaminari  .-vclctc-  Stcph.inusGrjtiAnusdifccpr.for.  (.140.  n«.  folueodo 

deratio-       fj^a  cft  exprclla  cont^cio  inccr  24.  Exprcfsc  coliigitur  «  d.  e.falitbriter  «nteteffe, 

"^jJU^  vxorcm  doccm  promittcntem ,  &  mari*  ie  vft».  vbi  fic  legicur  ianh  generm  d  "JJ^ 

•  tuio  acccptantcm  huiufmod!  promiffio-  fri^us poffefsiomm ,  qux  fiht  u  foca-o  fttnt  „,^,1 

nem,  quod  cadem  vxor  ccacacur  quid4>  fro  nnmerata  dote  fi^nori  obltg^it  compn-  \^tt;f^ 

resillas  in  pignas  conferre  io  recoriacft  tmiat  hi  firtem  mn  ertamnt  nmfeUen' 

promiffiouis ,  nontamen  tencatur  intc-  dum,cumfre(jufnter  dotis  fruBus  ncn  fufd- 

refle  pro  docc,quouiqi  iliam  perfoiucrit  «iant  ad.onera  matrimon^  ft^panmidif  vbi 

contribuere  maximi  praefixo  sermino  videscaatiam  finalcm  »  ob  quamliuittf' 

ad eandem  perfolueadam ;  vcl  fodla  cft  modi  fruftus  ccdunt  marito  cfsc  oncra 

Qtpreflia coiiuentio ,  vc  dos  non  perfol-  matrimonij,  pcr  tcjicum  ml,  pro  onertimt  ^ 

tiatdr,  nili  ad  tale  tempus  determinacu  ^deiwr.dat, 

alfignaco  inccrimraarito  pignorc  ,  itaj»  Nccpra:fumeodiimeft>quodexco, 

Umen»  vc  intra  illud  tcmpus  vxor  non  quod  in  confticutione ,  feu  promiisjoue 

teneatur  foluere  interclfc pro  doce,  &  dotis,&incoUacioncpignoris nibilfuen 

fic  inquiri  potcft,  an  clapfo  illo  termino  rit  diftum  dc  huiufinodi  frudibus,  fuc- 

ad  dotcm  pcriblucndam ,  cadcmq;  noo  nc  lun  ad  iplos  rcnuaciacum ;  Noa  io-  ^ 

periMuu  a punfto ,  quo  lapfus  a  cermi>  quam,  pMclumcadum  dl ,  qaia  cx  eo, 

nus.polTuinaricusfruftusprghoris  facc-  quodnihil  cx  hoc  dixcrint,  noo  prafu-  nonceflit 

rc  fuos;  vel  auUa  fada  clt  conuencio ,  aiitur  nuncus  rcnuntiafsc  iuri  ad  hu.<  iori ,  feJ 

ftd  fi^umiiiQdo  coDatullu^glli» .  iafeaodi  fraaus, fed  pocius  fe  rcmif&ifsc  luns  diC- 

luxta  primum  fcnfum  nbiiambigen-  difpolicioniiurbni<'.f./«^urr  «^v/m-.  ^ft"*!^ 

dum  videtur,  quodmaricus  intcrim no  eidcmquc  fc  cooforma^; nam,vbi zgit  ^*''^^''^ 

faciat  fru^us  pigaoris  fuos^quaodoqui-  tur  de  cafu  oncrofo ,  Mn  f^majofxti 

dcm  libert» U  (vodA  cdfitiuri  ad  iliosf  aoimiii  J|^baaii»«  fed  aaimaacompeiii 

.IJI  ^      ^  X  ::  iandi 
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Aildilucraqicunioii^r^fti^i^facnd  maritum  traiiftu]Urefan>quBlialMCia 

fuggertC)  vt  maricus  onera  matrimoni }  honis  primi  mariti,  in  quorum  poflcirio-  2 

fultincat  cum  rerum  fuarum  dircrimi'  ncm  ipCa  immi£a  eOin  vim  pi^noris.in  Probabf. 

ne>  &  vxor  gaudeMtplcno  iuve  9d  <ru-  hanc  refponfioncra  inclinare  vklaiatr  lius  cA , 

<tus,&  Jocuplcteturcura  ia^lura  mari-  Stcphanus  Gratiannsdifcept.for.c.  x^o.nu.  quod 
|i ,  prouc  nourunc  Stefbanus  Cratiaiuii         Rotafiomana  in  yna  Addcnatenlf  inte-  Kcnndo 

^f€tffj«r.c^i .  m.  54.,  ^  snrduf  itdh  n^vf  u JCcff  itfotf.,qui ttncQ Videmur 
mmtk^tJI^,4nfi^Vff>^^**f  dumuxac  in  cafu  ,  quo  vxor  afli-  Jj^  n^rit 

  ...  gnaucrucxprcfsi  eidcm  lccundo  mari- dotemj, 

m^^^^^nm^mm^mit^^^mm^m  fdtottlyinqui;  ip(a  immiHa  cll  in  vim  (numcd- 

pignoris  j  fcd  ratio  aqu^fuadet  hocidc  ttiniie^ 

.  ^,.  lilV^  lencicndutR  cde,  quando  indoccra  fc- n><>WMi-> 

cundoma|twalOgnawid,quod  primo  ^"^^'J^'* 

An  vxor  imroKTa  in  poflcflionem  bonoi  conftitucrac  fine  aJiaexprcdionc  ,  &  re-  ^^f^^^ 

fumprimi  maritiin  vim  pignoris  in-  fcruationcquod  nceuiacitur,quia  afil-     ^  q^x 

.  Itliigacur  omjKS  a^fcbnes  eciam-.  goansaliquid  decerminatcprodoteftne  h.ibet  m 

perfonales  contra  hacrcdes  eiuf-  alia  limitationc  intelligitur  affignarc-»  b"nis  » 

,  .  ■  iifiOitx^fiitjktrc  in iecunduiA,  omnia  iur4,qux  habec  in ordinc  ad  ii-  ^'^^  . 

HmriatiB.  lud;quodaill|^c,CKgoetiaintelligituf '"''^* 

a^nare  iura  pignoris ,  &  poffdfionis, 

S  y  H  M.  -ji  B.  l  y  H .  quaEhaixtpro  illa;non  ctcniro  ipfa  vxor 

fetiactilla  bona,  nifi  in  ordinc  ad  docem 

expofitm  em  vm^t  m^mlii^tm^  confequcndam .  Coafirmacury  quu iJM 

madis.  1,   .  •       ■  poffcffio  bonorum  io irim  pignoTB  fn«.  ^^i^ 

'PrchAilimcfl^quoiafiignandofeciiamiaritei  |el(igitur  fubrogica  prodotc,quourc|uo'^^^ 

.ietemt  fim  caK^fmtprim,  tnmBwteit.  illa  rcAicuacur  mulieri ;  fubrogatum.^ 

•  ritinemumefi^im^h^it^babetmko-  aacemeasomnesfaciones,qualitBtes,&  PdRffib' 

niseitifdemprimi .  z.  cbnditioncs  induit ,  quas  nabcc  iJlud ,  bononjrn 

j^oitirefeemub^maritHttcfivrit^Sioitem   «aifubrogacur,pcrtextuoiaii.i.f  W '''^ 
perfcaudmadtierfilfhmeietprimi .  ^tf.ft  ^ms  ttfim,  l*b.,&  l.  fUia rrt»4  f^JJJJJ 

fetundui  maritHs  immiifus  ex  perfona  vxo-    ff,  de  condit.f&  derftonjirar.,  &  l.vnica  §.  i  /  f^btpm  • 
rit  in  bonts  primi  mariti  i»  vim  pignoris    C.  de  rei  vxor,  0S.  ,  quod  Ctiaot  ilitelii.)  pni 
facitfrnSiufiioSfmttiietiiteoiferrein    gitur,(iQifulwogatio«xprefs^,finonei4  docc* 
iftm^l^.  tt&it  Stephanks  Craiianus  difcept.  fof. 

#.($i4.M.io.,ergo  vxorconicr«ns,lcu  •  . 

DIs<^iutio  LIV.  CanllitaeiarQiii   Wrtfttcaeasfccmidonijirltodocem ,  qufl  •    •  ■ 
Scmproniomaritofaodotcm  mi!-    ^rim^conftitucrat.&proilla  dore  fuc-      J;'  ^ 
I     le  aurcorumtCumqucdnfQlucumetfcc    riat  atfignata  illa  i>ona ,  ia  qua» ykav 
Cirns,^  nwcritnoniumperoliicamehiftleniSeirH    iMlniiffaeftin  vimpignovjs,iaiell%^cl»  , , 
art  cLih    pronij,  illa  ex  dccrcro  ludicis  fuitim-    huiufmodi  bona  fubrogata  pro  dorc, 
fxamini- miila ia pollelfioncia  in  vimpignorisia  quoufqircftitujtur,iniecuadummar4<^ 
dif       lioii»nttritid(fuafti  v  TranfijcpoAaLj:  fnmcnm<luJi(rc ,  ^ 
ad iccundas  nupttas  cjdcm  Caia  cutTi_,       Rcfpondcofccundo .  Si  vxor  fecundo  j  . 
Thcodorieoain^aatacidemdotc,qaam    marito  aifignaueric  vel  tacica»  vcl  cx-  j^n^m 
coaftitucracprinio  mariro .  Hicnioltrv  prelTa  illa  bona  primi  marici ,  iii  quin  marittis 
plcx  orta  cft  difficultis,prima,an  cx  cq    immiffaeft  in  vim  pigfioris,  ipfb  iurc  fc-  .itquint 
praEcis^fqaodafignauerit  fccundo  ma-^   cundus  maritus  acqutnc  a^ioncinper-  .^tiionc 
rito  dotcm ,  quam  cdnftituerac  primo,   IbiMlem  adocrftiilucredcsprimf loartiav  perfona- 
intclligatur  in  candcmtran^lulinciura,    Crati.',nus,  &Komam  Rota  Uc.cit  inpri-' 
qux  Jubct  m  boais  ciufdem  primi|>e|    iiMre^0>^o/>f  £xprcfsecoll4gitur  extex-'!!^'^^"!^^ 
jmmiffionem^quamJubuiciaillainvifll   tuinu.,&UCjde49.,&Migat.'f  vbi^pr^Qu^ 
pigooris.  Sccunda,aa,  fi  .iiriE^naucrit    pfSBcipu6dicitur,quod?;£?w(>jwff  !ioc  eftt 
llla  bona primi  nurici ,  in  quo:  ipla  i<n-    a£tiQmbus ,  vc  ibidcm  cxplicac  G-^o4'a ,i 
tnifiadt  iavimpignoris,acquirac  a£bio-    in  Mmittit^^mmnit  me  delegmio  frm- 
y      ncspcrfonalcs  aducrius  ha;rcdcs  primi    crf\'rrit,nec  litiscortcflatio  fccutafitjvti- 

marici.  Tercia  ,  an  iccundus  maritus    lemtamen  aHionm  ad  fimUitMdinem  ems ,  0^^^^ 
iruftusilloriimboaorum  ,inqu«  vxor*  qmiimenmerit^dariifeirtireifi^^^^if- 
•immiUacftin  vim  pignoris,  faciatfuos.    timefl;  ex  quibus  hoc  .irgumcntum_.'-*'«— 
•    KcTpoadea  pfimo  probabiiius  eft^e^ ,   deduco ;  fi  dacis  iimplicicci  nomiuibus 
*  '  qood  ex  co  prccis^,<iuod  vxor  fecundo   in  docem  fine  alia  dcLcgatioiie  a^  ao> 
marito  afrign.iuerit  dntc.quaconftitue-    quiritur  mariio  vtilis,.c(jonon  folum 
(acpriinOjUUciii|^tU(ia  ciwickcuadit   d<itQ  OQffiiae  primi  loarici  tanquamdc- 
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Secun- 
dus  au- 


f.  LV. 

An » fi  Pater  mariti  fuftincat  oncra  nu* 
trtaonij  ipfc  aoqtiirat  fruaus  do> 
(it ,  an  vcr6  maritus  >  &  an 
trausferac  lilos  ad  Aioi 


KinMrUdoiiseklemtndiae,  &noo  refti- 

tucc,  fed  vlterius  afllgnatis  ciufdcm  bo- 
nis  in  vim  pigooris  aftionem  ooofe^uc- 
tur  ex  perrona  ipiius  primi  marici  iiL* 
lUBredes  ipfius . 

Rdpoodeo  tertio.  Maritus  fccundus 
imiiiiilus  ei  perfona  vKoris  in  bonispri- 
mt  mariti  pro  dotcin  vim  pignoris  rru- 
ftus  CiUldem  pigaoris  Ucic  fuosj  nec  te- 
ricus  ioi-  neciir  compu ure indocem.BMrMte tm/, 
niffttS  nt  1 1  y8  ,„  ^n.  Ub.  i .,  Vlorusde  in  litm  inrM, 
P*™"'*  «.4<54.,  GratHs  cMf.^jjm.j.lib.i.,Sanbit 
boms  pr^  dealtmttitisUb.l.  q^$.  mM.50.  RadoeX 
ini  in_.  co  dcducitur,  quia  maritus  taliabona  Senfustitidi erpofitus  .  x. 
vim  pi-  rctinet  in  vim  pignoris ,  feu  canquam    Kttitmes  fHodetaes  VAtrtM  mtriti  fn^ine»' 

Soris     pignus  pro  dotc  fibi  dcbita ,  ergoillo-.      tm'tmM  mitHmtiKi^  wtnftttrefmSm 
itfhic  rumbonorumfruaus  faccrc  potcft  ,  &       dotisfuos .  z. 
tus  wos ,  £jj.,  j  (\,Q5  textns  la  c.  ftluhruir  dt    Ttter  fi^lif,  qui  pro  eodem  fuft  inet  onera  ma- 

m coml  "^*^" >  Nequcobelle poteft.fi  afleratur»-      trimmi,fmSiu4ttis  fteit  fuos . 
piic.ire  in  quod  maritus  in  hac  hvpothcfi  non  ha-    Katioites  fuadentes,  tjuod  ,  fi  dcduSiis  fim^ 
4kxem. 


bcac  iusjmii  excaura,&peribna  vxoris; 
TKMT  aaccm  nDnpoteft  fruAus  pignoria 

pcrcipcrc ,  cum  ipla  nou  fuftincatoncra.- 
matrunonij  Bal(Uu  m  iMipti  Mtura  lo. 
wutttmnm  fttntmmim.  i .  ffAe  negot.geji., 
»4bbas  conf.jy.  .tdf.r.  r.nm.  6.  lib.%. ,  ^le- 
xmder  conf.  14 1  .nMin.  ^.lib.f.,  Memcbiiu 
ett^.jjmm.  1  x.lib.  i . ;  Noo,iuqiiam^obef' 


tibus  faSis  in  oteribus  fupcrfint  fruBus 
fleno  inre  fertineant  ad  maritum . 
BHilrfmodi  fruBus ,  qui  fifperfutit  ad  obitMfm' 
Tatris,fMHt  diuidendi  tnter  itdredes  euf» 
dem.  5. 

5i  fruQns  excedentes  fnerint  confumpti  vi- 
nente  Tatre  infamUid  vtilttatem  fiUiu 
tmMbttimtd  iUos .  6. 


fe  poixll,  tum  quia  in  primis,&  vxorcm    Sifnerint  confumpti  in  vtilitatem  eiufdem 


Sectin- 
Ais  m.i- 
ritiis  fu- 
llin« 
oneniBA 


jMMic  truftus  pignoris  pro  dou  faccre^ 
'  \%im^b6u».  Mdina  de  frimtg.hltf.  tikuti 

^tJ^.num.6.,ThefaurMsdecif.^^.  nNin .4. nul- 
lum  agnoiccntes  dUcrimca  m  hoc  iater 
maricum,&vxorem.  Deiadetcuaiii- 
tcUigatur  um  cor.P-.tJtum  (ccundum 
nucnmouium,  &  oncra  ciufdcm  lulU- 
neantura  fccuodomartco  iam  vigetiu| 
ad  percipiendos  Jiuiurraodi  fruftus  in 
QOippenfationcm  talium  onerum  ,  & 
cum  iiia  boi»  pciaii  mariti  in  vimpi* 
gnoris  dcucncnnt  ad  eundem  fccun- 
dummancuin,licctcs  caufa  vxoris,non 
«ft  t  cur  non  facere  poOit  illos  frudut 
fuos ,  &  ficuti ,  n cadcm  vxor  bona  fua 
propna  conculiifec  eidem  nurito  in  pi* 
gattayluciiniftusillorum  facerec  (MOk 


^ij,  &  vxoris  eiu(dem,fiUusnmtenetpr 
emfenptrt  hmtdibns,  fi  Tater  infnmi^' 
rit  animo  doiumdi,  fetmifi  mim  Mjp> 
tendi  .7. 

Trobabilins  prafnmitnr,  ^nti  TmtrtmiHh 

lerit  animodonandi .  8. 
TtH  mortem  Taeris ,  ad  qnem  friSnt  tntt^ 
dtmtt  imit  ftrtmum-mtmtm^Uint: 
tionet .  p. 
Si  faBafnerit  dimfio ,  &  fiisuU  ex  fuofm 
onera  ftfiiimtrimfirtBm  dotit  fertimm 
ad  filium  vxoratum .  10. 
Si  nuUa  facla  dtnifione  inita  fneritinterfrtf 
tresfteietmttmiim  kttmmttfnSmi»'. 
tis  funtconnMmes .  11. 
Si  nec  faUa  dinifio  ,  nttinita  focietat  ftmeB* 
.     .  tia  docem  fi  tSmimis  eederemaritt.1%. 
ua  noacil,cur  non  faciat  ruosillos,qui    TrtbtdiiUns  fnnt emmmies  bm«ditttitt& 


percipiuntur  exbonisprimi  maritidatii 
mvim  pigaori*'  Taodcm^eadcm  yiar> 

exconucntioocdcberctonera  matrimo- 
nij  fuftittcrc  pro  ca  partc,  m  qua  corref- 
pondeocdoci  quouiquecandeindocem 
perfolucrec ,  vtique  polTet  fruftus  ilios 
percipccc,  &  facerefuos ,  cum  rcfpeau 
^fius  yigetttilU  ratio,quf  viget  in  ma- 
rito  fuftiaente  illa  onera ,  crgo  ettara 


tqnaUter  dinidendi .  ij. 

DIsQyisiTio  LV.  Initis  nuptijs  iflter 
Tiicodoricuro,  &  Caiam,pro  qui- 
bus  eadem  Caia  Tlnododco  confticuic 
dotem  bis  mille  aureorum  in  cot  boois 
fruOiferiSfCum  Tbcodoricusadbuc<ii«: 
fteret  fiib  patMl  potcftate,  ipfius  Pater 
(uftinuitoncraeiufdeffl  matrimonij  00 


I 

Senrn* 


,  mariius  ex  perfooa  iiUus  poceric  ilios    folum  in  ordinc  ad  if^um,  (cd  ctiam  m  diTqaifi 


fi^tAuapeiapcN^  4c  Cum  fno» 


Ordine  ad  ipfius  Vxorcm  praeflanJo  ca  cioms 

omnia ,  quae  debaidBC  Prasftare  ideiiL^  «*S^' 
Tbeodoricus»  fl  noa  fbifec  ftib  Mcria>("'> 
poteltate ,  Hic  multiplex  orta  cit  diifi-. 
«ulai..  2am»  aaf 4|cc  maciu  iaciat 
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ilru^tf>4o^  ruoc,aii  ver6i]li  pJeno  iu-    bade  pncCcau  debcantur  ipoafo  ,  Q  Ca- 


feperttnciDC  ad  marituai ,  adeouc illos  llineat  onera  per  ca  *  qum  docec  eUfd  ^"'^  % 

vlt.  in  1. 1 .  Cie  tkt,fromif. ,  ^ngelus  in  §.  ^'^^  i^ 


nontencnrur  confcrrc  ciira  castcris  fra- 


jribus  in  diuinonc  bonorum  pa^rno-  adtierfits»Mmj^MitMmipt.,Tirafield(  PJ°)" 
rom .  Sc<:unda ,  an  fruAus ,  qui fuper-  retra8.emientjBfiHjm.6^.,ikfld»m poft 
funt,dcduftisfumptibusfa(ftispro  onc-  initum ,  &  conflan!;  m.Ttrimoniuro  noo 
fibusmatrimonij  pertineaqt  plcuo  iure  debeantur  nunco ,  ii  huiufaiodi  oncra 
9d  Patrem,  adeout  polt  eiuiimortem  jion(taftuieatJMpitw(^ 
fint  acqualitir  diuidendi  intcr  hasredcs  /or.cf.f.i44,n«w.i5.,crgo,fiPatcr  naariti 
Vuii  itr-  jpfjus^an  vcru  m  (oiidum  cransferamur  fudincatoncra matrimonijpro filio,ac- 
ad  maritum  cxclufis  cteteris  oolMicdio  (]^uirec  pj^  iure  friiftui  dodt  vmrii 
n)imwi<  ^yj^  Tcrtia,an,  /i fruc^usexccdcnics   ciufdem  . 

ooeraQi^triaioni;  fuerint  viuence  Patrc  $ecundQ,quia,quoufque61iusperfe- 
fliafi^confumpci,mariciis  ms  habeac  U-  uerat  Aib  patria  poieftaK ,  vCtulEeuQm 
los extrahcndi  ci  bonis  patcrnis  ante_*   bonorum,  quacpcrtincnttanquam  ad- 
diuifionem  cum  cztcris  cohaeredibus.   uentitiaadiiiium,  fpe^tadeundem.»  „ 
Quarca ,  an  fruaus  percepti  poft  ohi-  P^nem  pertextum      m»  folum ,  &  l.  ^r^^^ 
tum  Patris  antc  diuifioncm  bonorura   eimtfmft  C.deboH.,qmelib.,6cUcctdi'  ^^^^ 
patemorum  cum  cohaercdibus  pcrci-   catur,quod  vfusfrudlusdocisaonqusfi*  fiiii  «sj^ 
pcanc  ad  maritum ,  an  ver6  finc  com-   ratur  patri,cum  fcruire  debcacpro  one>  Jlitii  6/b 
tnuncs  haercditati ,  &  xqualiccr  diui-    ribus  matrimonij,proutdocentJ)4rr0/«r  pAtria 
dcfldi  in diuiOone  bonorum  pacernoru ,    iul.  contra  $.  quotUs  nnm.  x.  ff.  rer.  mt.,  poHbM 

In  ordine  ad  primam  difficultatem  hliAdmie  frtttrib.  f^rt.  i .  e.  $.  a«M».ix. ,  <^ 
propofitam  ratiodubitandi  in  co  vidc-    hscctamcn  ratio  ccflai,  quotiefcunque 
cur connHcrc ,  quod  Paccr  mariticeafe*   Pacer  ipfc  fuiiinec  oncra  matrimonij  pro 
2     turanimo  libcrali  Aiftinereoneiaeiili^  ilio;ceisanteautemcaufa,propterquaa).  . 
Ratiooes  dem  matrimonij ,  &  non  animo  com-    iura  adiudicant  vfumfruclum  non  dq- 
fiiaden-^  pcnfandioneracura  fruAibus,pra:cipu6    bcri  Patri ,  ccf&at  ctiam  euruudcm  iu- 
maritT*  cumquoquo  modo  Patcr ,  qui  tcnetur  fium  djTpofitio. 
no  facrre  ^'^ o^^cio  patcrno alerc  filium  fub  patri^      Tertio,  quia  rat/o ,  qnac  fuadet  bona 
Iruduj    potcAatccxificntem,  tcqcatur  eciam.j   aduentitia  iiiij exiAentis fub patria po« 
4oeis      efufdem  vxorcmalcreperca,qux  late    tcAatc  pcrtinere  quoad  vrumfruAum 
Iboi «     docuimus  tom.p.fub  tit.Contraans  XK  de       Patrem ,  fuadet  etiam  bona  doulia 
Wlgtrimtm.g.  pranot.io.  num.  8. ,  &  feqq.,    vxoris  eiufdem  fili;  fpcAare  quoad  vsu- 
tc doccnt  cx  I  hcoiogis  Bonacina  de  fr^-    frudum  ad  Pacrem  eiufdcm  filij  ouriti 
teftii  difp.6.  q.vnicAfr^aiujS.  $.1 .  WKmA.  ipfiua  v«ons«  ^u^ado  iUe ruftinct  oneia  floiudni^ 
19  fina  Me^aiapart.%. t^.z.e.xjjf.t\Mj6j.,   niatrimoni;,quaridoquidem  ratio,  quae  <«^* 
josnnes  ^ngfiHs  ntiffiiis  trjiB.  de  HfcB.  ma-,    hoc  fuadct  in  ordinc  ad  bona  aduenti-  f**^**?*?^ 
rr/ma»./>«-r.%.f4.«MM.ji$.c;(Iurifti$S«--   tiacoa(iAitiai^,quodiicuti  Pater»-  ^^f^dulT 
ttbtt  trmjkiiUmen0mm.t6.  ,Crotiu  iit  X,   necur  alere  filium ,  ica  filini  ceoeatar  tj^a  filij  t 
jl  eoi^avte  nnm.  ido.  f.  lolut.  matrimon.^   coofcrrc  Patri , quae  proprijs laborihus, 
Maioebiiu4earbitr.ca(.2^.ntim.i4^  id-    ^induftria  indcpendcocir  a  Pacre  ac- 
ditacaracione,  quiafiuus^vyjripftua   quincergo,quando  PacerexvipatriiQ 
cx  vi  nurrimonjj  conruramati  intclU-    potcflacis  oncra  fulhnctnon  folum  pra 
guntur  efle  vna  caro,  fcu  duo  in  caroe  eodcm  filio ,  fed  qtiaqf  pravjtorc  ipUua 
vna,adeoque,(icutipaterexvinaturalii  io niatrimonfo  vilifflfiruAum  bonorum 

S"ctatis,  6(  dc  lureciuiii  ccnctur  alerc    dotalium  dcbctacquircrc,  ficuti  acqui- 
ium ,  ita  ctiaqi  teoeatur  aJcrc  ipiius   rit  vfumfru^tum  hoooruai  aducQticio* 
^r3ioitm.Hiscanienniinuiiiobftantibus.  nnaeiaitlem  fiU;. 

Refpondcoprimo  Pa:cr,qui  fulliHuit      Ad  ca ,  qua:  exaduerfodicehantur  , 
ooera  nutrvQonij  pro^i;  iilij  fructus  ^uod  fcilicet  ccnfeatur  Patcr  nuriti 
I     dQdsvior»eiitrdemfilii£icit(Uo8,  qec  QoeraruftinuirieattimQliberali»&noQ 
Pater,  ifti  pcrtincnc  ad  cuAdeiu  filium  B.iUns    ariimo  compcnfandi  cum  fruftibus  do- 
41U  pro  conf.^9^jmm.xMb.f.,StefbatmsGra(iaHHS   tis,     quod  teneacur  fioiul  cum  ^lio 
ftinet     difceft.for.e.x^.n$tmA7.  Ratioe»eode-  alere  vxorem  ipfiui ,  dioendom  eft , 

ducttur  primo ,  quia  fruftus  dotisdan-   quoticfcuuquc  doscfi  confiituta,  gracis  Grati^ 
nvurimo  cuf  potiifimum  io  ordu\e  ad  oocra  uu-  omaino  pratfumi  pro  tali  aaiaio,iii)cra-  omnino 
nii  frnc.  trimoni j  per  tntum  inl.fn  tttai^  C,   U,  cum  e^m  dos  data  Aieric  in  ordine  pracfitmir 
Ws  dotis  deiuredot.  ,  &  l.dotis fruaiis  §.  i.f.eod^    ad  talia  oncra,pr«fumcndus cfl,  quod  tur  pro 
piritfiioi  tit^,ALttttica  de  tacit.,  &  ambif.  eonuent,,   iQcdijs  ulibus  firu^ibus  ulia  oftcra  fu-  f^^. 
UkA%jtit A9Mm.i    i]uod  adeo  veniQ  ftinaerit.  Ad  illndj.  q)iod  rubdiiar de  p!^'^ 
f$$v\fltim aatemqwponiuinpcrvcc-  ii0cefli«iic.ni«ndi  vmem^iliccndum  cft  '^^"  * 

can- 
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eandem  tcncri  alcrc,  fl  aliundc  non  ha- 
beat ,  castcruni ,  fi  vxor  filij  dotcm  lia- 
beatrcamadliunccfrcaum  fucritcon' 
ftituta,  vtper  ciusfru(ftus  ruftinc.innir 
oncramatrimoni;,  vucjuciuxta  mtu- 
nm  t  &  conditjoncs  ciurdem  alendo 
vxorcm  filii,&fuftincndo  oncra  matri- 
mooij  potcftcxigcrchuiurmodi  fr uctus, 
oedere  liabent  pro  huittriiiodi  one- 
nbus . 

In  ordine  ad  fccundam ,  an  fcilicct 

4  fruaus ,  quifitpttfuntdedBaisfumpti- 
lUtiones  bus  fi£th  prooneribus  macrimoni;,plc- 
fa.tden-  noiurc  pcrtincant  ad  Patrcm  etufdem 
***  •  mariti,adcout,  fiipfepcrcat,aequalicir 
?  fiitt  '''^^•^'"''^'^"^''nteriprum  inaricum,& 
frw^  cohasrcdcs  Patris ,  aa  veru  ui  ioiidum_« 
(to(i*s  de,  cramfefancur  ad  ipfum  roaritum  excla« 
duiftis  Hs  CKteris  cohxrcdibus,  vidctur  priina 
fumjpti-  fronte  dlcendum  cransfcrri  dcbcrc  ui., 
biist  ittis  folidum  in  ipfum  maritum ,  ncc  aBqua" 
P**P'^^  liier diuidciidos  iiitcr ipdnscohasrcdcs, 
^A^tn  <)uandoquidcm  ratio,  fuadcthu- 
{leitine—  iufmodi  truftus  pleno  mre  fieci  Patrn 
re  ad  cacfl,  quia  huiuftnodi  frudusccdunt 
nuritu  ,  pro  oncnbus  niattimoni;  ,  adcout  ad 

-inaicem  fiat  compcnfa  tio ,  ergo  in  CL^ 
partc,  qua  fruftus,qui  fupcrfunt,  cxcc- 
dunc  onera  mairiinoni/ ,  fcu  fumptus 
.filAOB  firoeifdan  oneribus,non  erum  in 
Patremtransfcrcndi,fcd  inmaritum^ , 
quandoquidcmccflantc  caufa ,  proptcr 

?uam  haiufmodi  fru^us  adiudicantur 
atri,non  habcthic  iusad  illos;  cclTat 
autcm  caufa  in  ca  parcc ,  qua  fru(flus 
cxoeduntonera  macrimonij.Hisiamea 
minim^  obdantibus  . 

Refpondcofecundo.  Huiufmodifru- 
ftus,  qui  fuperfunt  afumptibut£i£Ut 

5  pcrPaticm  mariti  pro oneribus  macrr- 
Huiuf-  inonij  pollobitum  ipfiusaequaliicr  di- 

modifni  uidcndos  cfsc  intcr  hicredcs  ciuicleni-* 
^s  >  V"  Patris  Mantica.  dc  taeit.y  &  ambtg.conuent, 
^^'^  iib.l i.r/f  .jo.Bnw.S. ,  Stcpbatuis  Gratiatuis 
dtnam  iifcept.for.e.x44..mm.30.  Ratioexeo 
P  jjris  poKl\  dcduci primo,  quia,  fi  oncra  ma- 
ti  imoiiii  cxccdercnc  fruftus  dotis,i)oaj 
poifccFatcr  marici ,  qui  talia  onerafu- 
ftinuit  cxigerc  ipforum  compcnfatio- 
ncm ,  nec  ius  compcnfacionis  cranfmic- 
tic  in  fuos  b«redes ,  crgo  t  conucrfo ,  fi 
fruftusdoctsexcedanconera  nucrimo- 
nij  f  ipfe  Pacer  eofdcm  eciam  quoad  il- 
lum  exoeisum  £aciec  plcnoiure  fuos, 
c  eoTq^ue  tranfmittet  aequalicir  diuidcn- 
pro'°ref-  ^ ^'^^  fuoshaeredes , quandoquidciA 
"  '  «quitaspoftulat,  vcadqucmpcriincnc 
iiicommodaincxcc£(uoaerum«  adcun- 
dem  eriaro  pertineant  coamioda  tn  ex- 
ccfsu  tVuituum.  Racio  cft ,  quia  iura 
indehnit^  conficrunc  firuaus  ootis  ei , 
i}ui  faflinet  oaaa  dafidOB  matrinaiii; 


Sii.ilittr 
tU  dt- 

nidendi 
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non  confidcrando  ,  an  onera  excedant 
vcl  cxccdancur  a  fiuAibus,  vel  h  contrat 
'  Socundo ,  quia  >  Ci  maricus  ipTc  fuiH>- 
ncrct  oncra  matrimonij ,  &  fruaus  do- 
tis  exced«rcnt  huiufmodi  oncra  frudlus 
plcno  iure  cxccdentes  ficicnt  eiufdcm 
mariti,  cum  vfusfruftus  dotis  pcrfcuc- 
rantc  codem  matrimonio  ad  maritum 
pcrtineatyCrgOkfiFatereiurdemmariti 
fuRinucrit  onera  matrimonij  ciurdcm, 
fructus  dotis  ad  ipfum ,  quaiuumuis 
exccdentes,pertinebunt ,  quandoqui- 
dcm  per  textum  in/./f  ,^«i^^cbiifft  ff.de 
iurjot.  Ibidos  effe  debet,  mteliigcquoad 
vfumfruftum ,  vbionera  mgtrimonij  fwit, 
ncc  hoc  dcbctintclligi  tantum  reftriai- 
uc  ad  maritum  ,  cum  in  codem  texcu 
dicator,  qaod  noft  mortem  Patris  flaJ 
tim  oncra  matrimonij  filium  fequun- 
tur ,  vbi,cumtcxtusdicatfolummodOj 
quod  oncra  matrmiaoii  paAmorteni_t 
Patris  filium  rcquanrur,videcur  innuc- 
rc,quod  antcoDitum  Facris  apud  ipfum 
fiicrint,  &  perconTequens  ,  quod  doi 
quoad  vrumfruAum  apud  ipfum  tiitj 
dcbucrit . 

Ad  ca,  qux  ex  adueribdiccbanturf 
diccndumcft,  quod  ,  quamuis  fru^lus 
docis  dcncur  in  ordiuc  adoncra  matri- 
■moiniiy  noa  dentartamcn  cum  reitric- 
tionc  proportionata  .id  cadem  oncn  , 
adcouc»  ii  liuctuscxccdant  ojicr.i,!ruc- 
tus  dimiau£difiat  refpeftu  cius,  qui  fu* 
ftinctoncra  ,  fi  onera  cxccdant  fi  udus 
cadcm  oticra  finc  compcnfanda^rcd  con- 
«edancur  indelinite,  &  fimpjicicerpR» 
f  il'dcni oncribus,.idcout,fl  fiUiftuscxcc- 
dautjjugmentura  corundcra  fic  impu- 
tandum  condicioni  fuftinencis  calia.* 
oncra  ruppofita  tali  dotc;  ficxccdantur 
abonenbus,vcUitascx  ulibus  oneribus 
fit  impuunda  oxnditioni  talis  vxoris 
fuppolica  tali  matrimonio,  cum  oncra 
ruhinenda  fint  luxu  dccentiam  ftatus 
eius,qui  cadcm  fuftinet. 

It)  ordinc  ad  ccrciam  vtdecur  cum^ 
diftiniftionc  proccdcndum vel  ccciiim 
viuente  Fatre  iUi  fruftus  cxcedentcs 
oncramatrimonij  fueruncconfumpciin 
communcm  famtliae  vcilicacem ,  fcu  in 
aliaadUbttuffl  Pacris  viuencis ,  vel  fue- 
runcconfumpci  vltra  debiu,  &  confue- 
ta  onera  macrimonij  in  vtiliutcmma- 
riti,vcl vxorisincxtraordinarijs.  luxta 
primum  fcnTum  non  dt  dubicandum, 
quod  maricus  nonpol&cadillos  a^re, 
cum  ius  ad  ipfum  non  transferatur, 
cum  etenim  plcno  iure  faAi  finc  Pacris 
▼iuencis ,  vcique  potuit  de  illis  pro  It- 
bcrtace  dilboncrc,  fiuc  in  communcm 
vcditacem  mmilis  >  fiue  in  aJias  cau  fas 
beneuifitt  taaquam  da  bnisproprijs . 
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fuita  fccundum  kn(um  dirimemla  vi-  tibus,  ncc  vllus  ticulus  gratuitx  rcinu- 

dctur  diffieultat  iuxta  praiCvimpnttu  nerationis  ibi  appaftbac .  ^y^. 
Patris  voluntatcm,  vcl  ctciiim  Patcr       Inordinc  ad  quartara  fccundum  va-  /. 
viucnsillostVuausinfuraplic  in  vtilita-    rias  acccptioncs  potcft  fortiri  diucrfas  9" 

lem  filij ,  &  vxori» animo  donandi ,  &f  dccifioncs ;  vcl  eniniiiiortuoPatrcbona  Poft  mor 
tuncdubitandiim  non  crt,i]'jod  iPi  Puin     filioruin  hacicdum  rcmanfcrunt  indi-  l^-^- 
m     onusconfurgai  m  ftlio  iiuntoiliiis  co-    uifa,adeout  omncs  cx  communibusbo- 

$i  'fii«-  P*"^'*^*'»  fcuconffrcndi  cum  cstcera  na  viierini,eopiorfusmodo,auo  viuc-  qucm 

rint  in-  «'atribus  cohxrcdibus ;  ficuti  cnim  pa-  bantpatrc  adhuc  viucntc;  vcl  oona  illa  pcrtineSe 

fiimpti    tcrviucnspotiiit  illositruaus  ^ro  libcr-  Patrcmortuotucrunt  diuifa,  &  finguli  v;irix 

in  vtili-  tateinalios  vfns difponere» aJijl^ue do-  cKfiatrtbus  fua  onera  fcparatim  fubie-  ^^nnde- 

t?,t*w  fi-  narc,itanonc(Kcurnon  pocucrittitulo  runtexfuo  viucntcs.  Rurfus,  fi  bona 

*  J^-  donatiomsconfciTC,i£  infumcrcinvti-  rcmanfcrunt  indiuifa,  vcl  cxprcflacft 

^naxl  lit^tcm  filii, vcl  vi^oris  eiufdem ;  vcl  jn-  Inita  ibctetas  inter  flratres  onmiuni  fao> 

lunc  per  fumpfitin  coruin  vtilicatcm  animo  re-  norum,vcl  faltcm  tacitaex  dlfpofitionc 

filiiim     pctcndi,  <^  tunc  aon  vidctur  dubium  ,  juris  co  raodo,  quo  multt  conOngunt 

compcn-  quod  maritus,  quieft  fitius,teaeatur  il-  inelTe  intcr  fratrcs  habcntes  bona  indi< 

fandihf-  loscompenfarc  ,  &  conferre  in  dinifio-  uifa  ex  difpofitionc  Statuti  Mcdiolani 

^^^?  nc  cum  castcris  fraciibus,  quia  tunc  inc.^2).lib.z.  vbi  Rc  lcgitur  Interfratres 

jJJJ^  '  computantur  taiiquam  dcbitum  ciuf-  ^uo(}iie,interquo$  rfl  quoddam  ims  foctetatis 

ftattti^  ^cm  erga  iuBreditatcm  f  atris .  MaiQr  HlHdobtineat ,  vt  quidquii  htemmmii»- 

difficultas  ell  in  ilcddendo ,  quando  mo ,  vel  habitatione  pofi  mmfem  Tmk 

non  COnlKit  dc  volutit.itc  Patris,  an_.  f,mulviucniio  acqniftcrini  intcr  eos  comnm- 

«ootulcrit  animo  donaudi«an  vero  aoi-  nc  fit ;  vei nuUa  nec  cxpn:ffa«  nec  taciu 

morepetcndi;proqua  •  intclligatnr  Ibcietas  .  Et  (jtiidem ,  li  5^ 

^  Rcfpondeoicrtio,probabilius  prsfu-  mortuo  Patre  fafta  fuerit  rcrumpatcr-  fucriedi-i 

mcndum  eflc ,  quod  contulcrit  animo  oarum  diuifio  inter  ficatres ,  &  iinguli  utfio&i>- 

donandi ,  &  quod  propterea  non  fint  fua  onera  fdbietint  tinentes  de  partey  Ans  do- 

confercndi   in  diuifionc  harrcditatis  q.i^;  finrjulos  contingit ,  non  eft  arobi- t'sp«ti- 

cum  caeteris  fratribus.  Ratioprcefump-  gendum,  quod  filius  vxotatus  immc-       *^ , 

^    tfonis  inhoe  fp^Kcaftt  ex  eodefuni-  dtaii  poft  mortem  PatriB|&  dittilionem 

Probabi-jyp^  quod.licct      frudlus  cxccdcntcs  bonorum  faciatfrudtus  dotis,  quamuis 

onera  raatrimoni;  faiti  fmtplcno  lurc  exccdentcs,fuos, cum oucra nutritnoni; 

qiiod  P.t'  ciufdem  Patris,  cx quo tarocn  proccfre-  exfuofufttneat  ,6l  inhocfiiiedubiofn- 

ter  con-  runt  in  ipfum  cxcaufa  matrimonij  hlij,  bintrat  difpofitio  textus  W  IJt,  ^  fii-  11 

culerit    prsiumpcioiicm  non  modicam  inge-  (i[;MH/.det«irc(/or.Rurfus,fiinterfi-atre8  Siinttf 

""inio    runt,  quod  Faicrquodamodo  cootule^  ^ntta  fit  focietas  expreira  omnium  bono-  fr.-irre$ 

rit  animo  prjtuitae  remunerationis  fic  rum,vcl  tacitacx  difpofitionc  kgis,  fca  «nitafiir 

eMgcntcaliqualjconucnicntia,&{qui-  hatuti,indubitati  iuriscrt,quodconfo- 

tatc,pr«cipui  cuffl  in  tali  confumptlo-  rcnda  fint omnialuora ,  &  damna  intcr  n]^^"bo 

ne  infauorcm  filij ,  vcl  vxoriseius  nul-  fratrcsctiamex  caufa  vxoris,&fic,ficuti  nontm 

lum  exhibucrit  lignum  dcanuno,  6c  cx comraunibusboaisoncraroatnmonij  fruct;  ? 

intentione  rcpetendi  tllud  ,  quod  in-  fuftincrcntur,  ita  communi  vtili:ati  lu-  cotis  sut 

fumpfit ;  Quod,  fi  dixcriinus  tom.  j.  fnb  cra ,  fcu  fruftus  dcbent  ccdcrc  Michncl  ccmnut» 

$K.  Contratins  kll.  de  foctctate pr<caot.  17.  Salonius  de coutraCi.Jocietatis art.x.  t,H.x,,  '^** • 

«Mi.ix.,tSr  tmA.fubtit.de  rcflit.t.frs'  jit»htsiKlUtmr,pirt.$M.9.t,\'j.verf. 

mt.6.num.6.,  quod  Palcr  ca  omnia.quJB  primo  qHoritur ,  &  rcgula  gcncralis  cft  , 

infunipfttviucQscirca  vxorcuihlij  quo-  <quod  in  focietaie  oinnium  bonorum 

ad venes>6c  omamenta  prctiofa,&  non  oommunicentttr  omma  ex  q uacunque 

ncccflarianon  prxfumatur  cootulilTe-»  caufa  acquifitaper  VXtum  ml.eavm 

animo  donandi,  fcd  rcpctendi ,  adcout  ff.  pro  focio . 

idem  filiui  poA  obitum  Patris  in  diui-       Difticulias  ell  IMummodo ,  quando  ^^- 

fionc bonorum  paternorum tcneaiurca  poft  mortcm  patris  ncc  fada  cft  diuifio  J^^'  ^''^"^ 

.       ,   confcrrc  cum  caetcris  fratribus cohasrc-  bonorum,  nccintcr  tratrcsihita  focictas  ^„,(4  fo. 

Aiftantt.^  dibus;  haecidco  ibi  fucrunt  didla  ,  quia  omnium  bonorum ,  fcd  folummodo  re-  cietas 

dif  '^'       adcrat  illa  prasfumptio  cfticax  feruantur  bona  adhuc  indiuifa ,  &  om-  otnmam 

ibiuta.    fitainco,  quodilli midlus proucncrint  ncsfiatresviuuntdeeademmenfa,&ex  bonotfi 

cxcaufaciuidcm  vxoris ,  in  cuius  fauo-  communibus bonis ,  anfcilicct  tunc,  fi  fentcnrfa 

rem fueruot  infumpti ,  cumtuncprae-  fruau$dotisvxorisalteriusexfratrii>U6  f^^^ 

fupponerentur  illi  (umptus  fiiAi  ex  bo-  cxccdant  oncra  matrimonij  ,ccdantc6-  j^^jj  ^ 

nis  eiufdem  Patris  iudcpcndcatibus  ab  muni  vtilitati  fratrum,  an  vcro  pr^cisc  derei 

ca4ca  viorei  <kato  ^anoo proucuicap  cedant  mamo^ £x  vna  partccx vi  djjt,  ritot 
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frifii(bmfjieb»fJot.}/idcntur  prxcisc  cur  in  ipfo  obligatioinoniuieadoneni, 

cedere  m.irito ,  nuandoquidcni  ibidcin  &  fru^us  matrimonij  communicandi 

,   .        dipitur,quod  port  naortcmoncra  raatri-  cumcaetcrhfratribusjcuaicxindiuiilo- 

monii  fiiium  immcdiate  fequantur»  nebonoriiiniKNiuitclligaturinier h»< 

adeoquc ,  &  frudlus  dotis  ipfum  iramc-  redcs  inita,  &contra(5>a  focictas quoad 

diacc  dcbcant  fcqui .  £x  aliapartc,cum  omiiia  pcr  ca,quz  doccnc  Bartoiuiin  l.fi 

oncni  fuftineancur  ei  communibus  bo-  patruus  C,  ctmmmUvtrUffiMtft  Silucfler 

nis  ,qua:  adhuc  fupponuntur  indiuifa,  'ifri.pfc«//Kmi.  &eX«Oiiquodplu- 

&  communi  bono  frudus  vidcncur  ce-  res,(}uautumuts  fratrcs  poffideantbona 

dere»  qoia  ibi  dcbcnt  cfle  fru&us»  vbi  proindiuiCo,  non  proptcrca  projpri^  di- 

funt  oncra  .  Quod  ,  fi  dixcris ,  c]uod,  cuntur  (ocij  /.  ex  pme  §.fiUns  ff.  famil, 

quantumuis  bona  adhuc  finc  indiuifa,  crciJ.l.cumduobHs §.fratres  ^.profocio. 

cxquotaiiiendkatur,quodofierapoft  ,  ,,,,, 


niortcm  patris  fcquantur  filiuin,hoc  ita 
intcUi^endum  fit,  vt  maritus  tciicatur 
JuBtcdiati  indiuifx  compenfarc  oncra 
pro  vxorc  cx  bonis  ciufdcm  hasrcditatis 
iupporcata  ,  &.  iuhindc  f.iita  tali  com- 
peoTationcfruausdocisfaciatruos;  Si, 
inquam,hoc  dixcris,  rcfpondcri  potcrit, 
quod  incongrue  facicada  iit,  dum  ad- 
bucbona  pcHeuerant  indiuira,itla  006' 
rum  dctrailio,  vt  fruttus  rcfcrucntur 


$.  LVI. 

An  dos  taxata  pofTit  dijninui  fupcriie- 
uicnte  cognicione  xris  alicni 
anicaincogsiti* 

s  y  M  M  a  H  I  F  M. 

Titnlus  cxponitnr  atfiusterminit .  i. 
mariio,  fed  congrucntius ,  ficuti  ibi  c(l   Kationetfuadentesnattf^e  fieri  ilUm  dimi- 
tndhiifiobonorum ,  ita  dcbeatefle  con-      MtfifMeM  . 
municacio  in  frutfVtbus .  Qjiid  igitur  io 
hoc  concludcndum  ? 

Rerpondeo  quarto  probabilius  cfle 
inhac  nypoihcMjficut  oncra  ,  ita  &  fru- 
£lusiicricoinmuncs  hKrcditati,  adeoq; 
Probnbi-  aBqualiter  diuidendos  efte  in  (Uiiifione         iHtelligitur  iUa  dos  cm^itnU  i»frmr 
lius  funt  bonorum  argumento  eoriun ,  quae  Ai-      dem  creiitorum  .  6. 

P^*^  diccbantur,quia  fcilicct  ibi  dcbeant   ^ationes  (uadentes  dimtnueniam^pt  exiS* 
cfsefruftus,  vbiluntoncra,adcoquc,  fi      fuperuenietiti  notitu  .  y. 
a^qii.tli 'c r  oncra  matrimouij  fa^  >  fcu  fupporuta         fimt  in  confiituentc  fjcultjtcs fi^iah 
«iuudcdu  fueriutexbonishzreditaiis,  feu  cx  cu-      tet  ad  ilUmconfHtuendam  .  8. 

mulo  eiufd jra ,  cidcm  cumulo  ccdcre.^   Dimiunitur  propterhegititisam filiorum .  p« 
dcbcant  urudus  dotis ,  ficuti  cedebant 
commodo  Patrn  eiufdem  mariti,  quan- 
do  ipfc  promaritofuftinebat  onera  ma- 
trimuaij;  ncc  otEcic  teztus  in  d.  l.  is ,  qm 


13 


Maritus  non  eontraxiffet  fine  ilU  dote .  j. 
Bona  fideicommifft  funt  xs  alicmim  ,&  Uh 

mcn  conferimtitriniotcm.  4. 
Maritus ,  &  vxor  quoad  dotem  fr^^ienmtmt 

cdteris  creditoribus .  %. 


Si  iUa  dos  fuerit  in  pecunia  numtrata  tr*- 
dita  frdmbilius  non  efi  diminueada .  10. 
Sitame»  iUnpeeiimat;^mtftf»MUfi§i9i 
iprimo Mocari .  n. 


fiicbnm  ff. de  inr.  dot.  vbi  dicitur ,  quod   Si doseeinpua  fecuudnm  fifnerit  traHu m 


onera  poft  mortem  Patris  immediac^ 
fequantur  filium>  non  oBicic,inquam  , 
quiahocproccdit,  quia  ibi fupponitur, 
quodpoftobitum  Patris  immediatc  fa- 
^fuertt  interfratres  diuifio,  vel  ibi 
dicitur ,  quodo>nera  fcquantur  filium  , 
ouacenus  caeteri  fratres  nollcnt  acquie- 


pecnniaf  qn^  atttnto  mre  aiieno  erat  fxee» 
dentfireditorpracisiperjondis  noupot^t 
iUam  mucare  ,ftuc  adhuc  cxtct ,  ftue  rm 
extet  .  I». 
Si  dosfnerit  traditit  in  fundocreditor  hypo- 
theearins  fotefi  iUam  anocare ,  fiue  diffo- 
IntOtfineemifiantematrimoniQ.  13. 


Kcre  huiufmodi  ooertbus  poo  vxokj   InteUige ,  fiue  Hlc  crcditorbabiterit  exfref' 
-         '^'  famhyposhecam ifiue folimtatitam.ii^ 

Si  i  rdaor  non  fuerit  hypothectriHS  non  po- 
tefi  fnndnm  Imna  fide  «  dotem  acccptim 
eon^anteutafirimonioanoeare .  15. 
T^ec  valet  parit.is  dc  fi::-i  .luocantihus  eX' 
ccffum  rationefua  ic^itima,  ac  de  tredi* 
tor^  ratim»  fiderediii ,  16, 
Uffignatur ,  in  fmmfitfM  nui9  fitlllflt$- 
tit.  17. 


alterius  firatris ;  CBteroni  vbi  ex  com- 

rauni  conrtjifu  onera  fuftincrencur  ex 
communibus  boiii«haeredt(atis,non  vi- 
dco  ,  cur  fruftur  dotis  npn  deberenc 
Ritiones  cedere  cidemlun«diuci.  Vcrum  camcn 
jproaffer  cil,quod,fimac«9snoiiobftante indiui- 
**•       fiaoe  bonorum- VeHec  et  fuo  onera  ma- 
triraoni)  m  o.  din^  .id  vxorcra,  &  filios 
fultinerc,  cunc  p.cncacquircrcc  frudus 
dotiseiufdcin  vxoris ,  quia ,  ficuci  tunc 


ipfconera  ruitinerct ,  iia  fructus  .icqui-    T^Tv^yisiTro  LV I.  In  pa<ftis  marri« 
Rfil^^f^JVS^'  *^  raooiaiibusiotcrldeuiuutj^^' 


JXCCt. 


um 
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£>e  Dotc  LDifq  JI.  §  L  Vf.  > 


fcimTheodorteiM  FMBrCaue  habici-« 

I  rationc  bonorum  ruonun ,  <S:  etiam  rcf- 
Scfitsfj-  peftuadaes  aiienura,  cuius  (uuchabe- 
iti  mfo-  tnt  nociciam»  conftituit  pio  cadem  CaiA 

A»»      filia  fua  dotcm  millc  .lurcorum  .  Con- 
tra^^is  iamnupcijscum  illa  ciociscontli 


tatc ,  &  digiiittte  contraliaitium  illA 

d(r;  fic  t.ixata  efl  omninocongrua,  crgp 
noa  cru  ex  fupcrucaieocc  nocicia  debict 
diminuenda  .  His  ounea  iiiininift  ob-  " 

ftantibus  . 
Alij  doccncdoccn)  ilc  caxatidiminu£- 
tutioncapparuitThcodoricum  alio^   damefleexfuperuenientenoticiadebiti  7 
alicno^&quidcmconfidcrabiligrauari,    pra:ccdcntis  GarzLis  Maflrillns  dcctf.  fic.  R.ariofie$ 
Quod  pcmcus  pro  tcm(3ore  nupciarum,    i  ji..  mtm.  7. ,  Tetrns  Cregoiriiu  tn  traS.  de  fu.idcces 
il  eomKnickinis  docu  igoorabat ,  qiio   imit  Tarag.  7. 54.  per totMmtjUmw  conf. 
fiantc  non  potuilsctdotem  in  fummn^.    1^1. niim.t^,iHfiit.,  StepbatmsGratianusdf 
tam  cgrcgiaconduuerc  .  QuacfKLuii  hic    fcept.for.  ^Mi.j.c.^pS.  «ww.  5p. ,  &  61.  doccffl . 
IM^annonobitinte  illa  catatianc  do-   Kacio  ex  eo  deducicur  primo ,  quia_»t 
t's  inm  fafla,u!t  ix.indum  illudassalie-    quando  refpcrtu  conftitucntis  dotcm 
num  poi^ctlici  i  dimmmutio  m  iila_i    noa  fuppetunc  taculcates  pro  illa ,  non  r 
doK?  fMBftva]idioon(lttui,&fifiiericcoo(li- 
Vidctur  abfolutc  dcncgandum,pofsc    tuta  non  tcnet  lafonin^.ftterAt col.x^jfo^ 
fieri  illajn  diininutioncm  dotis  cx  illa_>    medium  vcrf.  x.  notatc  oum.  i  id.  lnfiit.de 

act„KomamuiMi,l.fffolut.matrim.yBaldHS 
ini.fin.nim.io.verffcdqmd,  ft  Taterf^. 
de  iur.dot. ,  fcd  quando  cft  xs  alienum^  tes  futH 
prKccdcns ,  fcu  debita  praxedcntia-*  ciences 


2  noaarcaafii  fuperuenientci  primo,  q  u  la 
R.itiones  maricus  contrntitcum  iUa  docc  ,  ftne 
fii.idcce$  qua  fbrcc  non  fu ifsetconcraAurus ;  flcqi 
non  pof.  iusacquifiuic  ad  illam  doccm  fic  caxa 


N5fun< 
n  confti» 


fe  (ieri  il-  ^^q^  titulo  quodamodo(»neit)ft>»  ac  dempto  illo  «re  alicoo  non  func£icul-  «d  ilL-ui\ 
tom  dimi  — ;.j  —      :  :          tatcs rcfpcau conftitucntis  pto  illa  dote  ; 


fic  taxata«  &  conftituca,  crgo  illa  fecun- 
dumilia.ai,^uaatitacem  uxatam  non^ 
tencc,  fedencdifflinttaidaad  ratain&- 
c  u  1  u  tum ,  qoas  lilKias  babec  ifk  «Qn^ 
Aicueos . 

Secundo,  quia ,  fi  dos  per  Patremex-i 

cclGua  .ntcntis  cius  f.icult.itibus  daca 
fucric  filias ,  adeout  cxtcrorum 


ItaaonS  Pw^^dc  non  vidctur  illo  lure  prittaii' 

'  dus  ob  altcriuscrcditum.Secundo/}uia 
u  L»  ^'commifsum  computacur  canquam 
«ialienum,  fiEtanquamdebitum  gia- 
ilati  ad  reftituendum  ,  &  nihilommus 
gntSkk  ateodefflpo&uatdctraiiiboflaadcoa-. 
,    fttraendam  oongroam  dotem ,  q  uando 
ji     alia  bona  libcra  non  cxtaiit  jKrtcxtuiu 

^^^^^iuimtb.resqintC. commioua.de legattt^tgQ  ,     _    ,  

^icom- etiamnott  obftanteckUtoPatriscoam-  *  rum  legttiinam  laedat,pot^^ 

nnififiint  tuentis  potuit  validc  illa  dos  in  fauo-  ccffuio  ctiam  viuentemaritoab  eirdcm  9 

SaJienu,  remliiisamftitui>aecericdimiaucuda  £li;s  ^uocari  pcr  ccxc^io  in  l.  i.c.  de  D,'tninit^ 

BMWAex  nocitia  AiperuenietiBe  illiut  debid.  imf.iomit.etl.t.Cieimgk.dot.,  crgotnr  prop 

Tcrtio,quiavxor,&raaritusquoadhy-  «iam  fidosattcntis  facutratibus  Pitris  ter  legi- 

rar  moo  po^hggaqj^  6cca:tcra  iura  iu  dotcpric-  fucrit  filiae  confticuu  cxccffiua  potcric  t"?''^ 

feroncur  caBMris  credicoribus  vel  tamik  ctiam  per  credfcora  eittidem  Patns.^^'^* 

hypothccam  ticitam  habcntibus ,  vcl  quoad  cxccflurarcu(x:ari,adcoquciaeJi 

5     chirographanjs  roluuuiiodo,quautum-  partcdiminui.Confcqucntia  probacur« 

Maritus  tibantenoribus  per  ea ,  quae  dcKuimus  quia  creditores  in  iurc  debenc  eflie  po- 

&  vxor  *  tom.^.fubttt.^^entraQiis  Xl.de  pig. ,  &  hy-  tiorcs  rclpcttu  filiorum  in  ordinc  ad  lc- 

quoid    poth.franot.^.fc[i.^.num.ii.,  6i  doccuc  gitimam  ,  iiuandoquidcm  crcditorcj 

docem^  eiofjcmmimitir  approhata  in  l.  ajfidiits  excludunt  filios  ,  cum  cis  prius  folueo- 

prxfieru-              ^ign}]xh.,McxMder  conf. 1 8.in  dum  fit ,  &  pyllca  dcdufto  acrc  alieoo 

^*"*^*                '^"'•^- » ^o<tntus  .AngcLuf  coiDpucatio  icgitima;  lacicnda ,  &  lcgi- 

torihus  '        ^"^-    ^*^'  ^'^^'  ""^*^^ • » ftme^  tima non dcbtratur «lortuo Patrc,niii de 

nclU  de  paB.  mpt.  clMf.  $.^lof.8.  part.j.  eo  ,  quod  dcdudto  difto  xrc  alieno  fu- 

numjSjf.f  ergo,quantumuis  quoad  bona  pcreft .  Quid  igitur  in  hac  concroucrfia 

patema  fiierint  credita  antcriora,  dos  refolucndum  crit  ? 

umcn conftituta  crit  pracfcrcnda  ,  licq;  Pcoclariorihuiusarticulidircuilionc 

noncritdiminucnda  rationc  crcditi  au-  aducrtcndum  cll,  an  dos  mdata  h>  po-  T*.''* 

terioris  non  cogniti  tempore  conftitu-  thcfifuciica  PatxeooofticiRa ,  &  cradi-  '^°"J„!r 


.  6 

Noo  in-  '  •  ■u  j        '•  •  '  ~  •  r.itiones 

telligitHr  Cionisciuidcm  .  (;juarto,quia,cumillua    ca  lupccuiifa  numcrata,  an  vcroinali- 

iih  dos  debicum  prseccdens  non  fucric  cogni-    ^uoiuado  immobili,  &  pcnnaneati.  ^{rJinen.^ 

'  iie* 


'^iftaiarf  Caill'pro  tcmporc  conftitutionis  dotJS 
fiwideni  nonpotcft  illadosconlidcrari  conftituti 
ia  fraudemcrcditorum ,  fcd  bona  fidc 
conftiQita  ea  baiiia  propri;s  conftitucn- 
►  nou  crit  rcuocabilis  pcreoidcm 
Qi^mto,quiaauenu  quaii- 


BiUrfiM^ancrcditorcs  fucrincduma* 

xat  chirographarij,  &  pcrfonales,  an 
vcro  jiypothecarij ,  &  rcalcs,  &  fi  hypo- 
thecarij ,  &  reales ,  an  habuerint  ipe> 
cialcm  hypochccam  in  rebus,  qua:  datac 
fucruut  w  docem>an  vero  gcncralcm  ia 
Yyy  % 
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Itbus  oronibus  ^inrdem  confticuenctt .  hr.delib.  l.  fifunim  f  ht  vniiesHme  f; 

Tercio, an huiufnxHlt crcditores ex  fup-  de pi^n. l.i.,&ibi  BartolHs  ff.  de difirdf,  ' 
^poRwMc, quod  poffinc  in  exceflfu  reuo-  pocunia  excans vcnic  fub  gc> 

care  illam^iocaaoBein}  feu  minucrc,  an  oenU  bonorum  cri>ligacione  l.  idennfM 

lioc  poflint  przftarc  conftamc  adhuc  tn  fin.f.(jttipot.  inpign.babecintitr,Stati'  ..ij 

macrunonio  ad  normam  dociscsccfliuf  Utu  Tacijicits  in  cioifi.  de  s*luiam  iHterii- 

diminuencis  Icgitimam  alijs  fiiiisdebi-  BoinfpcH.^.  e.%.nM.89.jGafpar.Antomti$: 

tam  ,  qu«  c(l  pcr  eofdcm  rcuocabilis  Thefanrus  qcj.for.  \6.  n.  I .  Vcrum  uinillA  yjj,  j,, 

perieucraace cciam eodem coniugio^n  cit,quodvixpoflicdaricaius,quo  poT- mtgpof, 

veto  IbiimuiKKlo  eodem  diflbluco;  ex  flt  probari  idcncicas  eiufdem  pccuniae  fet  pro. 

his diucrfis  confidcracionibus oriri  pof-  cxtantis,  vt  docct  FontanclU dcpaH.nupt,  idi. 

. .  funtdiuerfaErationesdecidendi.  eUi^.^^i^Jifart.^.  nu.  ^7.  iKctibitau- 

Rerpondeoprimo .  Sidos  fuerita  Pa-  merat  aliauos cafus ,  in  quibus  fuit  iu- 

trcconflituu  in  pccunia  numcrata  in_»  dicatum  dc  iJcuritatc  pccuniae  cxtan- 

j  Q     il  lo  exceffu  «  feu  exccfllua  cemparadui  tis ,  eaadcm<),-  ad  pnmum  crcditorcou 

Si  ^  alieiram  non  cognitum  pro  tcro-  hypocheeariufflpertinere . 

dos  fue-  porc  conftitutionis,  probabilius  non  crt       Kcfpondcorccuncio.  Sidoscongrua 

rk  bcm  diminuet>da|^illudssalienumfubfe>  fucricmpccuniatradiu  acccncis  facul-  12 

llde  tra-  qaenteroognititm  UHdrMs Molf^s  iiu  catibus  oonftituencis ,  qux  cunc accenco  $(>^ 

dit.-i  in_.  comment.adcanfuet.7i£apal.part.^Jcfuc-  £ere  .UicnOnOI»  cognito  temporc  confti-  "ng™ 

pecum.-i   gpj-j     fntefl.  q. kJ.  fi««i.zi FontanelUde  lutionis  eracexccdcas«  &  iiiiliilcc  CUUC       " ' 

ca '""on  P*^-»*P'' clMf.^y.glof. 8. part.6. num. x^.,  cogiutum  faitTec diminuu , & credicor 

«ft<limi-  Feder.deSenisinconf.6^.iHcip.quidamvfu-  iilius  a:risnonfuerithypothccarius,rcd  5ur.it-' 

'  .  rarius.  Racioexeodcducicur,  quia  il-  praKiscchtr<>graphartusj&pjerloaaliS|  teaioiit 

lapcctuiia  cradiu  citulo  dotis  marito  noiidatufTefpefkttiftiviscrcditorisaao*  mmo 

IHictraditacftex  vna  partc  dtlllodiie-  catio  illius  cxceilus ,  liucpccaniatradi-  timcnM 

fofi)  refpcau  eiufdcm  marici ,  quando  ta  exccc,  ftue  tion  ampltus  extet .  lu  in  ^"'^.^ 

aatempecafuatradiucftfccundocx  ti-  nmilibustermtnis  deduobciscreditori- 

tulo onerofo ,  fcu  debito,  &ab oodem  ^his,  qu.ind() poflcriorifa&a cflactualis  duorprc 

booafidecoafumpaaoapoccft  a  priori  (olutio  Jo  wncs  BaptffiaCofiadercmed.fidh  cisc  ocr? 

creditoicaiiocari  , quantumuis  htc  ha-  fid.  remrd.  ;  7.  lUat.  x.  n.  6.,  jindr^tas  Gail.  (oooi 


lUtiones 


mo  hac  ^"Cf'^  hypothccam,  quia  tunc  noncft  pr.u'l.ohicri,,tt.obffriut.i^.nu.  i^.lib.i., 
^^on.  dMcrcm,quam  bypothccaprofcqua-  .^itds'.sdecif.\^o.n.^.f.AiexanderTren- 


.luocire 


tur.  Addc,quad'faaiafmodi  pccunia  t<uinqiievar.refol.vol.i.lib.j.defolutwn.  j^ye  «- 

Cc  foluu,  pollquam  cft  confumpuper  rriol.z^.u.<i.,.Alex.indcr  .^imbrofinHsdects.  i«,liue 

crcditorcm  facit  cxtinguidoaiiniuntL.,,  ■Pftf/.i.n.  i<J.i«pri«Mp4rf.  Exprcfsevi-  ndciKt. 

quod  prius  apud  qucmcuuque  cxiftc-  decardcduct  refponfioex  tcxtu  in  l.fmo 

bat,  &  rci  vendicationcm  impcdit  l.cum  r.xpcdin-i:  i.fi pnpdlns  jf.  dc  hon.  au:l.  lud. 

fuudus§.ferufpng^.ficert.pet.,&l.fiaU'  p<»/jt^dc».,vbictiam  rcdditurratio.ibi- 

cuif.  dc folut.,  crgoi  fortiori  extingdec  "He alterius,  aut  ncgli^entia ,  aut  cupidita» 

hypochcc.im  ,  qu.i;  cfl  dcbilior  dornmio  h;-.  c,-jw.ddir^rr.^  f:ii! ,  iioce.:t  .  Ncquc  Uicas 

TbontasGrammaticmoofijuasdecifiones  q.  hccc  non  puilc  lubcre  locum  tn  cooiU- 

\,m»6.f&^.9Miw»tmuiconf.%'i.nM.i<^.,  tucioncdotis,i]u«  non eft debitum  tO' 

^ltf.  vsl.  I.,  loannesVetrus  Surdusconf.  Ituio;,  icd  taiitum  naturalis  pictatis  ,  fi 

4.«i.  xK^vU.  I. adhoc  autcm  ,  vtdica-  fic  a  l^^atrc,  vci  liberaiiutis  ii  fit  ab  aiio 

tttr «OPHiiPpta,flifficit,qtiod ftwritcom-  cxtraneo, qui  ad  Iioc  monus  non  ceoea' 

mixu  cura  alia  pccuniaeius,qui  rcce-  tur  ,  vrulc  in  hoc  non  poicil  militare-» 

pitexutuioQnerofo,(}uiatuncnQitda-  paritas  de  duobus  crcditonbus  chiro* 

tarhy|MichecaiBrealieaaC/fl/4li/.<^  grapharijs,  &  perfonalibus ,  quorunu 

iusff.  deptjn.  afi.,  Federicus  deSenisconf.  ahci  i  poll  .riori  tiat,  fcu  fachifuerit  fo- 

.6}.lucip.quidamvfurarius ,  Statilius  va-  lucio ;  concra  enim impugnaberis,  quia 

JfmiittMBdeSdidmmkiind.infpea.^.  coipfo.quodosconftituiturconftitucns  ^-^"^^^ 

(^..n.p^.  coiuput.icur  pro  vcrotlcbitorc  ,  tra- 

UaBcproceduaMuando ilia  pectuia  dcns  dicicur  debitUm  iiiud  cxtingucrc  ^^^' 

IT    tradita  in  docea  afecoonfnmpu,  tcI  ca  proporcionali  ratiMie ,  qua  fi  quis 

Si  tAmcn  commixta  vtfupra  ,  quid  ver6  fenticn-  poft  dcbiium  cumalterocontractumdc 

ilU  pecu.  dum iit,  ii  ilia  adhucexurcc ,  &cifcc  io  nouo  cum  aiio  concrahcrcc  fc  obligaa- 

nift  exM-  fp^jc  fcpanMa,niiic  estance  praBcedenp  docum  iHoj  &  fiibindi  huic  pofleiiori 

ret  iep.i-    hypocheca  concedenda  forct  refpc^u  (olucrct, ccrtc  pcr  ilkun  llci  ndumcon- 

prinu  credicoris  auocacio  per  tcxcum  cradum  rcdcbitorcmcunttuucra,  nec 

■wauiK  mLfiu.i.&fifnfmmver/.fiver9,&  folucio  eadcfD^iAa  pofliecaaottri  pet 

<wi.    msamlaH&immmimfiKikaiuC.dt  |iiiiinaii«itfiirtiim|iiin|pijli>yn 
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inra,  9c  DD,  iMuiwiHKioliyiNKlieeiiiifadtatt .  Non  - 

Haec  pQtifQmuin  locum  h^bcnt  i(ij>  inquam,arbitrandunicft,  quiac.i,quac 

«Mtndi  Pr^^cn^  h)i>othca,  fccuadum  quam.  4i^uj)(Mrd«4ote(|>|X)utiul)C(  priuile-  intellig^'  . 

ttb  h&A  rupponimus,  quodilla  docii  co<iIUctt«  gfumpf«pla(wiiitiqof4iiie4dalib*cre-  fineilfej*  ' 

fiiitbona  tiQj  6<traditiufaiU  fucric  fccundum_,  ditorcs  quantumuis  antcriorcs  babcn- 

iidefccu-  vircsf4Cul(a(Mmpaccrnarumboiuiidc  te^  folumoKido.  t^citam  byp^thecam,  ^^^T^ 

dum  VI-  tuoccogoiiaSfiioiiaaKm  infiraudcni^  proceduotdedot^  lcgitjiiii cdnftituta ,  ^J^ex- 

IS'^'"""  crcditorum,cum  pro  co tcmporc  confti-  qua;  vtiquc  praffcrcnda  cft  creditoribus  prciVim  , 

tunc  ccK  tutjQiws  dous  in  liia  ^uantitaic  qqo  fu?-.  ^abeqtibus  untum  tacitam by potljcca,  liue  «u ' 

mpitu^  ritss  alieiiumcogiiitam;  vndcbomu  i|oodedQie,queiQipnusooaftitutionc  foium  u 

*    0dcs  militat,iamrcfpedluconftitucntis,  dcficit,quatcnu<;  conflituit;ur  fupra  id^  C»t«un. 

quamrcfpc^^u  faemin%dotata:,&etiam  quo4  (onftitucns  potc(t  coniittuere^^i 

refpofiu  mariti,cuiiraditafuit  illa  dos,  quia  tuocfecuadum  id|ia  quo  cxcedtti 

ficq;  iq  hoc  fubintrarc  vidctur  dirpofi-  nonvidctur  polTc  habcrc  priuilcgiuni_, 

ttotextusiA  Lfin.  §.  /<  a  Socerq  Q\  qtut  ifu  prxlationis i  Quod,  fi  dicas ,  quod  hac 

fnuid,avdit,  Voi-  In  marUm         »  fM  ratione  pofient  ctiam  crcditoresreuoc^-  _  . 
ignorauerit  mn dandarn  a£liortem  non  mc^is       faltcm  quoad  illum  cxcgdum,  quan-  r^'^^^ 

ipfamincreditorem,  qui a  fraudattre ,  quod  tumuiscfict  tantum  chirographart>,&;  idLijiqilo 

ti  debfretur^accepit,  cm  i$  Wtftifm» vWh  habercottantamad^oncmpeHofisik»^  dMcio»- 

remdtt^liiruf  no»  fncrit ,  cum  dosquoad  illum  exccflum  non  cf-  dit,non.# 

j-        RcfpondcQ  tcrtio  .Sidosindata  hy-  fct  ptopric  dos  ,  lUtun  rcfpondcbo  ,  h.ibctpn 

•  t  ^j^^  pothen cacedciw  babito  refpeau  ad  a:s  quod,quando non qI\  iusioiCjCum  tuqc  u>legiun 

ij  fj.^  alicnura  protcmporc  coftitutiooisciuf-  roaritushabeat  iilamdotcm^x  caufa_. 

dit.a  in^  dcmnon  cogaitum,tuerit  aifignauin-,  QncrQfaproru(liacndisfciiicetooeribu$      *  *  , 

hndo,    fundoaiiquo  immobilif&perauncnci,  matrimoai;>>uraeidcaiaarilofilueaii^ 

■  '        creditor  & crcdicor  prxccdcnsfucrit  hypotheca-  vt  faltcm  conftantc  matrimonioab  ip- 

hypochc- |.ius,probabiliushicpoccftauocarc,noa  fo  nonauocctur,icd  dci^ociacius  iAt*;! 

2  teft"ll  ^  ^ol"™  difsoluto  jnatrimoaio  ,  fcd  co-  qucncibus  rcfpoofioaiiHi«« 

t       aiioc.ire)  ^^^^  cthm  conftante  Hondedcm canf  1 8 .      Rcfpondco quarto .  Si  crcditor  non^ 

3  fiuc  drf-  4  »*.  6%.lib.  i,,  (^aualcanns  part.  j.  decif,  habuctit  hypothccam  in  bonis  confti-  . 
X  foluto.fi-  x^.n.i^.t  Marfiltits ftm.6T„Fmai»Uade  tucntit* &  datus  fucricfundus  io  do  credi, 
;        necon-  paii.nitpt.claiif%.glei.%.ftrt.6.m.x^.i  tem,quiboiufideaccepcus fueric ama- 

%       lliceflM-  loannes  ^ngelns  Bojsins  trM.  de  dotee,i±.  rito  igaorante  sbs  alicuum  non  potcrit  pochec»- 

tnaieniQ  g^^^^yfllilHf  inaddit.adaffli£l.decif.68,  idcm  crcditor  conftantc  matrimonio  mu  , 

]  fn/in.  RatioautemeacU,qui4crBdicor  Cttodailfuiidum auocarc  £or^nm«j  r<i- iiiindus 

hypothccarius  prior  habet  fubieftnm,  tsaleamdecif.xfi.an.^^.p^rt.}.,  Sanchex.  d-'»r«siftie 

COncra  quod  fuas  dingat  a<fVionc5  ad  c<mf,morMb.^.c.  ).dMb.)if.n.^.,fiae%%a  de  "^''l,"?" 


4iikrenttaffl  docis  coaltituts  m  pccu-  rmmeUor.^ab^  S^quidquid  C4  ^ 

nia,quSf  fifocritooiifumpu,  vclcom-  ^ua^istpatl^^u^^inl.lMenttn.x^  po^H 

mixu ,  cu  m  pcricrit ,  non  rcJinquit  fu-  /f .  <7u;b;WM|*|«jpL  verhypotb.fot.,  f^rftUus.  conft.-in- 

bieftum,  m  quo  pcrfeucrent  huiulinodi  m  4«««^.  td  decif.  86.,  Jijtiiil.  in fin. ,  Fon-  te  oiatri- 

a^Uope^)  Addc,  quod iUildastlle fen^'  taneUadepaU.nupt.clauf^.glof.S.  part.  6.  mooioih 

pCCtFAnfiC  cura  fuooncrc  ,  volcntes,  quod,li  dos  cxcedcnsfucrit  in 

Nc^ue  hic  arbitr4adiun  eft ,  bsc a4  tundoconiiituta,  poilit  ctiam  coait^otQ  ^ 

fafflmum  ▼erificari»quaodO  huiurniodi  matriinonio  a  roarito  per  cQTdem  cradi* 

credicor  habcrctprcccdcnccu)  hypothc-  torcs  auocari .  Exprelsc  dcducitur  e]( 

cam  cxpreflaminiilofuudodatoin  do-  icxtxiied.lfin.^^sifoceroff.qMjnlraiidi 

«coi  quia  taoc-fbhifflnMMio  ipTe  pr»fer-  predit.,  vbi  gencralit^,  ^  indefimifrdi- 

tur  pcr  ca  ,  qua;  habcnt  defa  communi-  citur  finc  vUa  diftinftioncan  dos  fuerit 

tir  recepta  m  l.  afstduis  C,  qui  pot.  in pig^  jn  pccuniajan  vcro  in  fu  ndo  conftituta» 

Wh,^ ibi  Bmeim,  Jkxmliet  tmf,\ 8.  Jk  non  polTe  a  marito  ,  qui  ignorauit 

canfi.  mota  n.6.  vol.%. ,  Tic^iifantiHS  depi-  alienum  pcr  eofdcm  crcditorcs  conftan- 

gn.  mtmb^sartj,.*.  8p.>  loannes  ^At^dim  (c  nutnmoaio  doiem  ab  co  accc^tam  Ncc  va- 

Bofsiiu  trti»,  dedatee.  i8.  wmi.  45.  lecut  reuocari ;  quod  aatcm  lex  000  dittin*  ^  P*'^ 

quandohaberet  folummodo hypotheca  guit,ncc  nos  diftingucrc  dcbcraus .  f"^ 


lacium ,  ot  lcgalcm  hypothccam ,  prae-  jrum  iiljorum,  poiUc  quoad  Uium  exccf-  ac  d«  cre 

fa-tur,  ficqucmaritus  quoad  iUam  do-  fum  ab  cMdem  filijsauocari  coam  con-  diconbus 

tcm,  feu  fundum  doialcrapotcft  clude-  ftautc  matrimonio  ,  &c  tamcn  tilij  non_.  P"|j°*' 

st  adioaem  pcioris  Cfcditoris jubcntis  Jubcat  bypothccam  la  boms  JiAita  pro 
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fualcgitiraa,  prout  colligitur  ex  t.i.  C-  ^ni  in  praiiudicium  lcgitimat  filiorum 

de  inofjic.  donat.,&  l. vnica  C.de  imffic.dQt.,  non  fit  vcra  dos,  fed  gratuita  donatio,{k 

crgoetiam,fidosfucrit  exccdens  fuppo-  titulusgratuitus  ctiam  rcfpcftu  martti, 

fito  icrc  alicrjo  ,  &conftituta  in  fundo  ficiliadosin  co,  in  quoexccditcongrui- 

immobili,quaeqj  lasdat  ius  creditorum,  catem  habito  rcfpe&u  ad  aes  alienum,fit 

potcrunt  ijdcmcrcditorcs,  quantumiiis  proprii  dos,&  ex  titulooncrofo  refpc- 

fion  habcant  hypothecam  m  bonis  pa-  £^u  ciufdcmmariti.  Qyamobrcm  dicc- 

trisconlticuentis  talcmdotem  ,  illuni_.  rena  iura  pocius  refpexifTc  adfauorem 

flindum  etiam  conflance  macrimonio  filiorumrationclcgitimx,quam  ad  fa- 

auocarc,additapotioritate  rationis  co-  uorcm  crcditorum  rationc  luris  eorun- 

rundcmcrcditorum  fita  inco,quodipfi  dcm  inea  parte ,  qua  celcrius  filijscon- 

ratiooe  lcgitimse  finc  filijs  praefcrcndi,  fulacur  ,  quia  fciliccc  lcgicima  iu  hoc 

quandoquidem  prius  cftdetrahcndum  confidcratur  tanquam  iubftituta  pro 

aKalicnuin,  quamfilijslegitimaconfti-  alimcncis,  feuloco  alimencorum,  quae 

tuacur .  Si, tnquam,  hxcdicas,  ftatim  anticipaci  dcbentur,  adeoque  nonmi- 

.  impugnaberis  ,  quia  diucrfimod^  iura  rum  eft  ,  ft  illa  decerJiacur  immcdiatd 

procedunc  in  orxlinc  ad  filios  quoad  poft  mortcm Pacns eciam  perdctradio- 

fuam  lcgitimam  in hoc,  ac  quoad  crcdi-  ncm a  dotc filiac conftitutcc ,  quia  maxi- 

torcs  inordinc  ad  lus  fuum  ,  quod  ha-  mc  natura:  conucniens  cft,  vt  tilijcon- 

^          bcntin  boniscius,qui  dotcmconftituiti  gruisnon  dclticuancur  alimenci$,&ncc 

-  n^m  indiiia  l.fin.  i.  fi  afocero  ff.tfux  ifi^  cciam  ad  cempus  fiJia  prxferatur  indo- 

^Q^^IlJ/j-iim/ffWfrfrf.cxprcfsidicitar,  quod  ,  fi  tecxccdcntc  iuri  alimLntorum ,  quod 

Ta  dilpo-  mai  icus  ignorans  fraudem  crcditorum  habcnccacceri  filij  ciufdcm  Patris,  quod 

mnt.     dotem  acccpcrit,  cumcx  tituloonctofo  fecus  fe  habct  in  ordinc  ad  ius  aliorum 

rcccperit,  non  poiUnt  creditores  con-  crcditorum,  quodiura  qiiidem  volunt 

ftancc  macrimonio  doccm  illam  auoca-  illaefum ,  fcd  concurrentc  alio  iurc  ma- 

rc  ,  in  quo  maximc  fauccur  iuri  matri-  riti ,  qui  bona  fidc  contraxit  cum  illa_. 

roonij ;  in  diila  vcro  l.vwca  C.  de  inoffic.  dotc,oc  quidcm  cum  titulooncrofo,  vo- 

. ilot.  rcfpe£lu  iliorum ,  quoru  ius  quoad  lunt  in  exccutione  pcrfcucrantc  codcm 

legitimam  Ixfum  eft  pcr  iUam  dotis  ex-  tituloonerofo  clfc  poftcrius ,  quatcnus 

ccdcntis  conftitutionem,  dicitur,  ^uod  cadcmexecutio  non  fit  poncnda niii  l'o- 

ipfis  poft  mortem  pacris  immediate  ad-  luto  eodcm  matrimonio  . 

ticrfuscandem  doccm  conccdatur  que-  Ad  illud,  quod  fubditur ,  nempi, 

rcla  dotisinofficiofa:adinftarinotficiofi  quod  lcgitima  rilijs  non  dcbcatur  lufi  ^^i^^ 

tcftamcnti ,  in  quo  niaximc  fauctur  fa-  prius  detra^iio«re  alieno,  adcoqucfbr-  vlteriw 

tiori  filiorum  .  Siautcminquiraturra-  tius  vidcatura:s  alicnum  vigcrc,quani  inftsti* . 

tio  huius  diucrfxdiipolltionis plurimas  lcgitiraa,dicendum  hoc  vcrutn  cflc inca 

atligiiant  DD.  tam  apud  FontanelUm  de  partc ,  quod  in  compuutionc  lcgitim» 

paSjiMpt. clauf.^.glofa  8.  fart.6.  a  num.9.  detrahcndum  fit a»  alicnum,non ad  cf- 

ad  num.  18.,  «^tf.J'»  apud  loannem  .An^rlum  fedum  prius foluendi  creditonbus ,  fcd 

BopiumtraS.  de  dotec.i^.  a  nn.^i.ad  j8.,  vteisrcfcruccur  in  ccnapusfoluti  mairi- 

quas  tamcu  fercomnes ipii  impugnanc,  moni;,proucopcim^nocarunc  FontaMlU 

&magisapprobancillara,  quam  fufti-  de p46i.  nupt.  cUMf.<)  .glof.S.  part.  6.  )m.  ip, 

nenc  Gjfpj*-  Bjcxa  in  trad,  de  uon  mclior.  pcr  cexcum  in  d.  l.  fiu.  §.fia focero  ff.  qua  in 

iotration.  fiU  jb.  c.jz.  num.  i  o. ,  yincentius  fraud.  credit.,  loannes  >AiigtlMS  Bof^us  traS, 

de  Franchisdecif.iQ^.num.^.,  loamesGu-  dedotec.ii^.num.^^. 
tiercx.  in  prj£i.  qq.  lib.^.    41 .  nmn.  14. 

affcrentem  ,  quod dos inorticiofa quoad  1  '  ■  ■■    1  1 

cxcellum,  fcii  idomnc,  quod  exccdic 

congruitatcm  dotis  in  praciudicium  le-  J.  LVII. 
gitimx  filiorum, non  lit  vcrc  dos,  fcd 

gratuiudofutio,&ctiamrcfpcifluma-  An  ccflio  credici  pccuniarij  fa^  pro 

riti  cx  titulo  lucratiuo  ,  quz  proindc  doce  poflic  rcuocari  pcr  ao- 

quoad  illum  cxccfTum  poccnc  a  filijs  tcriorcscrcdicorcs . 

auocari;dos  vcrO  illaconfticuta  a  Patrc  , 

maritopropccr  filiam,  fiactentaquali-  SVMM^KiyM. 
tatc  pcrlbn.irum  lit  congrua,  non  polfic 

*7     a  crcditoribus  auocari,cum  maritus  il-  Titdm  expUcatus .  1.  ' 

Um  habcat  titulo  oncrofo  ,  &  vt  vcrc  Ex  doSrina  FLaminij  Cartarij  non  videtur 

Mtio  d[  <iotcm,  iioii  vtgratuiumdonationcm.  talis  cejjio  auocabilis  .  x. 

iwrfitatis       adhuc  rcraanct  cxplicandura ,  cur  Siillnd  creditum  ccffum  fuit  exaHum  ,  & 

illados  iaco,in  quocxocdkcongruita-  confumptMm  non potefi  uuocari  .  j. 

5i 
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Si  UM  tredhum  eefpmtilm fit  hiexdbm  fumpta     iUa  confumptio  oelliire  hfstt  ^ 

prohabUiiis  per  ircditarcs  antcriorethf'    quciuciiaquc  hypothccamper  fupcrios 
potbecariof  fottji  oHocjri ,  allcgata  iura,cuinctiam  £iciat  cc0are^  Perindd 

domijotum ,  q uod  efl  quid  fortius  ipfa->       .^e  (t 
|Tsc>\'isiTio  I.VII,  DiLlum  fuit  in    hypothcca  ;  vcl  illud  crcditum  cclfum  fuencpc- 
prscedenti  dilqujriuonc,quud,      adiiucrcmanetinexadlum,&tuncpro- cuoi;*  cr», 
1     iu  dotem  fili;  data  fuerit  a  Piatre  rumma   babilins  arbitror,poflc  per  anceriorerau  dita .  .  i 
ExpFic.n-  pecuniaria ,  cadcmc^uc  fucrit  bona  fidc    crcditorcm  hypoihccuium  ;uiocari  ,& 
(ur       confumpta,iiccampltuscxtct»nondetur   in  hoc  confcnuunt  quocquot  iuliinent 
•      ^uocatio  refpe^u  crediiorom  anterio-  pccumam  adhuc  extraneam ,  &  non_, 

rura,  bcnc  tamcn,  fi  cxtct,  &  crcditorcs   cOQfumptam  folutam  fccundo  crcdito-  ^ 
ftnt  hypochccarij  .  MuUo  coucitigitf    rif>o(fej|UOcari  pcr  jprimum  hypothc-  ^-^f^^] 
quod  r^ter  fiJij  non  cooAitaeritdotcm   carium^«rl/n»  VM^eus  ht  trm.  ieSal-  ^cdinxm 
attcnto  aErcaliciiocxccdentem,  licctc^-    uian.  interdiiio  irfpeil.     c.i.nu.S<;.,  Caf-  aJiuic  fit 
teroquicongruamattcnta  qualitatc,&    par^atonius  TbefakrHta,forenf. \6,rM.\,  inex.iclu 
dignitate  pmbnarum »  Tea  pro  cadcm    hocqueciari  vidccur  fieduci  cx  l.fin.  f. ,  prohibi- 
docc  cclfcrit  crcdituni  pccuniarium_>  Crfiprifataminv.rf.fivcro^&thtndrto-^^jS'* 
quantiutis  vtnulli:.  Crcditorcs  a:grc    lHSt& commututa  jcribcntcsC.  dc  i:tr.  de-  '^^^^ 
Krcntcs  illam ceflioiKm  ,  vtpotc  ceden"    U^.Lf$fiaidim§.in  vendicationeff.  dcpign.  ^j^^^  pj 
tcm  inipforumpr£eiudiciuin  illamauo-  ihi  BM-to!iisff.dc  difiraH.pipi.^^d-  jeit  .itio^i 

carc  fatagcbant ,  fiu6  illud  tucru cxa-    dita  ratione,quiapccunia  cxtans  cadit  t.ui. 
ftum  crcditum ,  Cmt  hadcnus  incxac-    in  obligatione  gcncrali ,  &  inca  confin 
,      |um .  Qua;fituin  hic  fuit  quid  iuris  ?       ftit  hypotheca  L  idemq;  iii fin.  ff.  qMipot. 

.  Proponit  hanc  difHcuicatem  in  ordi-    i»  pi^n.  hab. ,  quando  autem  crcditum 
,     neadduoycredicoresquorum  altcr  fit  ceflumadhucremanetiimaftum^pcrin- 
*;     antcrior, poftcrioraltcr  Flaminius  Carta-    de  cfl,  ac  fi  pccunia  adhuc  In  fuo  cfftj 
FLl.  ''"'^  <ifc'/".ip.fccutus  Tetruitt  Ta»ium  Pa-    cxtarct,  prajt«rquam  quod  illud  crcdi- 
niln?i     ri/;«m cow/:6p.t/o/.4.,&a(Icrit,quod»fi    tum  incxa^um  computatur inierlusj 
C.irt.'rij  ccflio  fafta  fucrit  crcdiiori  poftcriori    quod  cx  vi  prsccdenits  hypothccie  re- 
non  vide  noo  pQtlita  primoauocari  co,  quia  ilia    manctobligacum  primo  creditori .  In 
tur  t.nlis  ccdio  a:quiualet  folutioni  in  pccunia_>    ordinc  ad  hoc,licct  diucrfas ,  &  oppofi- 
ceilto  ■  Qumerau  faOae»  atqj  ita  tcflatutfuiile    tas  tribunalium  dccifiones  rc£erat  Fon-  l'""^  "^' 
decifum  inRota  Gcnuenfi,  &  licet  ali'    tanellade paS.  n«pt.  eLmf.$.slof.8.paet.6.  ^IJJ^ 
^*'        qui  affcrant  hancdccifioticm  RotitGc-    a  n.<^6,adfiH.  vnara  tamcn  intcr  castcras  fggj^ng^ 
nueofis  cmaiuHc  cx.yi  (pccialis  llacuti    rcfcrt  infccuudaiaAaociainScnatuCar  Ivc , 
ibidem  vigcntis  ,  nihtlomtnus  Sierdut    thaloiiia;  latam  referente  Egregio  Se- 
con/.4.X'o/.i .  a(seric,quod  illud  flatutuin    nalorc  Francifco  Fci  iicz  fubdic  y,  lunij 
ioterpretationcm  rccipiat  a  iurc  ccwn-    idop.jioquatuitrcloiutum  pccuniam. 
muni,  recundum  quodceflio  asquiualec  cdTam,  quatenus  non  fiierit  eiaAa, lia- 
aftuali  folutioni,  ncque  h^cc  difpofitio    bcripro  c.xtanti,&  noit  confumpta  ,  & 
applicaripoiUt  cuicuuquc  calui  iatjcr-    fic  diftni^ucndam  cHc  intcr  credttorcs 
minb  iuris  comunb  f  reclufoetiam  quo-  juxta  illoram  prioriMtem^  pofteriori- 
cunquc  natuto  ,  fccutRiuraqucmdebi-'   tatcm.  Aiiura  cafumconfimilcra  rcfert 
ti  cciit  uoti  polUtncri  auocatlOjCUmcel^  jilcxanderjimbr(^tniudecif.^^.im.voltm^ 
fio  ipfa  vim  confumptionis  habeat ;  at-   contigilTc  Perufi« ,  vbi pecunia  filit  re^ 
que  ita  ctiara  fuilTc  decifura  in  Scnaiu    perta  inarca  in  facculo  pofita  cura  c^- 
Pedamont.dc  anno  1 55»;.  tcftatur  (jaf-    duiacontmeutc  nomcn  cius,  qut  illam  - 
pgr jtttmdtttThefmrtis  qq.farerf. itf.mM;-   dederat,in  quocafu rciblutum  fuit, cfl 
ll.part.z.  confiarct  dc  idcntitaCJ  pccunicE,  illain 

Scd  in  hoc  ctiam  cafu  cumdiftioc-   babcripro.c«tantCj  adcoq;  cflclocuto 
3     tionee^o  refpondcndum  cxiftimo ,  vel    auocationi  tvTpeau  creditorum  hypo-  , 
Si  ilfud  eicnim  illudcreditum  fuiccx.iiftum,  &    thecariorumantcriorum  . 
credicum  ftc  confumptum  vcl  faltcm  cumixtum ,       Hanc  opinioncin  ccrcc  tutiorem  cxi- 
ccOum    &nc  arbitrornon  eflcamptius  locum    ftimOynecsihialiquki  ncgotij  fiicdeiC' 
wjt  «X*-  auocationi ,  &  in  hoc  fcniu  locum  hz-    id,  quod  pcr  aliquosdicicur ,  quod  fci- 
^"7  >  ^  bcnt  ca ,  quae  afl^crunt  .Atdrnas  M^fefiut .  licet  illa  cel&o  vim  confumptionis  ha- 
tum"r^n    f"""'^''  ^  cottfuetiii.  'Hs^*f«t,4,   beat,  ftrout  in  fpecie  iQnuere  videtur 

poceft      defuccef.abintcfl.q.x^.mm.xl.f  Fonta-    Fontanclf^  depj£f.itupt,clatif.^.ghf.S.p.rrr. 

Miooui  .  nella  de  pa£t.  nHpt.ciauf.  5  .gLof.  8.  part.  6,  6.  Non  inquam ,  aliqUid  ncgottj 
nH.i4,t  FedericHsde  ScnisiHcoHf.6}.Jncip.  faccfcit ,  quia  hac  rationc  non  haberet 
^wi</dwt//«yar/«j ,quia  perinde  cfl ,  ac  fi  maiorem  vim  folucio  ta<fta'pccunice  , 
pccuoia  fueric c^c^iue  cradiu  ,  6(  coa-   qu«adiiuc  cxut,  &  cuius  probari  po- 
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teft  idcnticiS)  ac  illa  cefllo  pecuniae  iion  afjerem  nou  priuart  priiultgio ,  necme' 
adhuc  cxa«Sbe,cun) cUrc  apparcat  de^       niri  pofsit^fi4edm9f  mtge»,  p. 

U^jj^i^^j  ciiis  icicntiLatc  ,  adcoq;  fku ti  cx  fu pc-  (^ontr.trij  frntentiiexponitur ,  lo. 

pto  rcf-  riusdidkis,  quando  adhuc  pccunu  lo-  yaria  fententi*  circa  qtutf$tum,an  Vater 


pdfione 
Sc  folu. 
tiones 

contra- 

rionun 


luta  cxtaticadit  fub  obligationc ,  &  po- 

tcftauocari,  ica  etiam  pccuoia  ccJfa  ,  & 
adbucnoncxadU,  cuin  conftctdc  cius 
idcntitatc,  cadtt  fub  tali  obligationc, 

adcoq;  obnoxia  crit  auocationi  .  Dici 
etiam potclt,  quodquoticicuuquciilud 
creditum  rcmanct  incxaaum  confidc- 

rari  potcrt,  vt  fpccics,  vcluti.quando  cft 
fupcr  nionnbus,  vci  lub  ccniu,  vcl  lub 


fnm^dotis  itmiukUatftftitcm^lmi» 

matrimonio derrahcrf     alier.um  .  1 1. 
5<  creditores  fuerint  hypothccjinj,  Vater  f  o- 

tefl  detrahert  ns  wmm  .  1 1. 
SecuSfftfueriHt  tantimperfon.ilcs .  i  j. 
Sivxoripfa  dotemcxcejfiuum  conllitMerit , 
vcl  refiitmittar  inintegrum^vd  rcducitur 
ad  congruitatem      d»s  execdM  dfl» 


fequcftrO}  vcl  dcpuliia  m  facculo^prout    7{ift  cognita  iWi  memfrmtMe  J(^mfl»  & 

conCidcrauh  foiiadcremed.fubftd.remcd.  liberi  donet .  15. 
37.i7/-'f.i.n4.  pcrtcxtum/«/.p/an^§.  /i  ^ntunc  poffitagerealternatiHi  vel  ad  reci- 
f^/fWif.t/f/fjjar.  Cpccics  autem  vcniunt 
fub  gcncrali  obligationc,  &  tranfcunt 
cum  tuoonere, adcotj;  non cU,cur non 
poflint  pcr  aoteriom  crediUMres  hypo- 
ihccarios  plcno  iurc  auocari  .  Gafpar 
jintwius  Thcfaitr.  q.forens.  1 6.  m.  7.,  Siu- 
drxas  Molfcjius  in  comm.  ad  toufuetud.Ht»- 
fol.  part.  4.  defiueeg»  abiateSt  f.  x8. 
16. 


f.  LVIIL 

dotans,  qui  promi£t  dot:m  exccfll- 
uam  j  &  imaK>dicam,potGt  cxcipcre 
cootra  promilfionem  quoadez* 
ceisuni . 


fcionem  contraclus ,  vel , 
dotis  remifftue  .  16. 
Si  f^iniina  confiituens  ftbi  dotemfuerit  Ufa 
citra  dimidiumi, fi  U^fuerit  granis ,  ei- 
dem  non  fiiccurritmf  ftr  redi^ioKcm  ad 
eoHgruum .  17. 
rrxf«i  in  1.  ruccurfum  C  de  iur.  doCf 
procedit  de  Ixfione  quoad  tiflimatiimemf 
non  in  conflitutione  dotis  .  18. 
Sifraterminor  promiferit  ftrtri  d»iem$9' 
etffiuam  reflitueiidus  efiinttUgnmt  f  vH^ 
dttdiminuenda .  ip. 
SipUeresfnerittt  fratres,  &  tdij  maiores,aUi 
minores  fententia  afjerens  ,  minorttm» 
rfjlifui  ratione  maioriim.  20. 
Sentciiti^t  ctntraria  doeem  iMtavi  bmiri 

bencfieio  minorim  .  xi. 
Frater  n^mrfnccwrrit»  ctim,  fiUfiopit^ 
riteitr4dimidMm,diimt»odo  fiinitgr^ 
uis  .  11. 

Sifrater  minor  emifiitMerit  fororidotem  ex- 
cc^MM  eemferetiiA  ei  fudtates  pro- 
priat ,  eongraem  tmaen  comparatiui  ed 
d^nitatemmariti  fententia  afftreHS  »»• 
«oremmn  reRitni  in  iutcg.um .  xj. 
CoiUraria  fentensia  exfomtur  ,  &  frth»' 
tnr.  14.. 


Faffum  m  fuis  terminis .  i . 
Si  Tater  promiferat  dotem  immodiem  fih 
fra  faeidtates  poteft  excipcre  deextefik, 
&  tantmn  dctrahere,  ne  ipfe  ,  &  fmiiUg 
egeat,  &  ctiam  xs  altenipn .  x. 
Sentcntia  afferens,  quod  fi  Tater  fcient  fmtt 
facultates  fufficicntcs  non  cfie  addotenu    Sifrater  maior  conflitueric  dotem  immode^ 
promifim  dcdnQo  ne  ^eat,illam  prmmi'       ratm ,  &  exeedcntm  in  diiflo  eidemi* 
ferit,WieatietHUmiiitegri pcrfoluere.^.      fnccwrritm .  ij. 
Contraria fententia  cxponltur,  ita  tamen,  vt 
ftadpinguioremfortiinmvenerit,tenea'    |^IsQyxsiTio  LVIIl.  Haftenus  I 
•tur  pojicafoluere.  musdciure  filioruin ,  &ciedin>- £,pgg(;o 

£xcipitur  tamencafus,qutndodthAfreeid     rum  rcuocandi  dotem  exceaiuam-.  ,  cum^ 

jfit,vt  fallcretmjritm.  .  quando  vcl  ha;c  ledit  legitimam  eif- 

Etinboecirfit  potefi  comuniri  diffdmo  mw-    dem  filiis  debitam  ,  vel  eft  in  praMudi- 
trimonio,noneodem  conflantc  .  6.  cium  coi  uiidciil  crcLlitorum.MocioCOn- 

•probabilius, (i  Soeer  Tater  vxorisfciem  fe    trouertendum  proponimus ,  an ,  fi  do- 
WM  efie  folnend»,  pronOfit  etim  confiame   tans  promiietit  doeem  immodicam  po& 
matrimoniopotcfi  infoiidiimconucniri .  7.     fit  vcnirc  contra  promiffioncm  ,  cicipc- 
jfjpwio  conncntri  mn  potcsi  tiifolidm  ,fcd    re  de  CKeffu  >  &  agere  ad  doiis  diiumi» 
dedidh  ne  egcat  ,fi  fofiea  denenerit  ai   aiidonaD  v 

Hic  titulus.qui  fic  in  vniucrrumpro- QjnUde. 
ponitur»  poteAexaminari«  vcl  in  ordinc  r.-ibilia.« 
"  ~  — .  ,  vclin.»  circ»  d- 

immodi- 
cam 


f^tpdoremfmmhtemmrfolUim  fet' 
nere .  8. 

JHfandofeiemfrm^  fifes  fimltmet  pr»* 
fnmfiJ^ffemoknmfiin  "  * 
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famdotctn  promifir ,  vcl  in  ordinc  ad   fuas  noncffc  fdoneasad  dotcm  promif- 
fratrcm ,  qu i  dotem cxccdentcm  pro  fo-  /atn  iute^re  periolueadain  rcceatis  Gbi,  > 
Tore  promifit ,  fiue  ipTa  vsor«vel  fraier  6ej&mUicneGdbrijiadvitampiomtfit? 
fueritmaior,  vcl  minor .  Nonnulli,tntcrquos  7>ffr»iSarf»£)/j  ^rf/.  3 

2         Refpondco  primo.  Si  fucrit  Patcr,   nwritum  ij.num.-jx.verfjiemqiteg.folut.  Scnten- 
Si  Ruer  sui immodicam dotcm pro  filia  promi-  nmhit.,  tiU»9^ii^uieitUfir$.6. 
■romife-  ^"'»  ^       habcat  faculiatcs,dedu£lo,    orimleg^^.rum.  5.  vnf,  ramen  ft  focer^rr  to 
nt  doce  vnde  non  cgeat ,  &  cciam  acrc  alicno ,    bitrantur^uod,fi  Paccr fcicnsdcfc&um 
fitpra  tk^  quibus  dotcm  piomidiun poi&t  folucre,   fuarum  &culcaiun  promiferic  dotem  f^l^ ' 
cwtaWf  poteftcxcipcrc  contrapromt<Eoncra,&    cxcclTiuam ,  adcout  cxcis  non  pofsitin-  fn.is  fo- 
tantum  de  docc  promifla  dctrahcre^ ,    tcgrc  dotcmproouilamperfolucre,  &  cult.otes 
gf'*^!^  quantum  fibi,  &  famiiia:  fufliciat  ad  nc-   (tinui  retiaereea  ,  quc  fibj  nccetfaria^  Ibfficjen- 
cc(raria,&ctiam  aisalienura.  Inhanc    funt,nc cgcat,tcncaturintegrecamdo-  g"^'^ 
ttialiiiM  rcfpoafioncm  niagis  propcndec  Joamus    tcm  pcrfoluerc, etiara  fi ipfic confiituc-  jJ^qh 
U»gelMgie^iistraS.dei9tet.^.mm.^^. ,    rcturper  illam  folutionem inftatu,quo  iiiaKdcw 
Tetrus  Barbofa  adl.\.  part.t^.  num.  i6i.ff.    cgerct,  &  fi  non  cfTet  foluendo  poffct  in  da£to  ne 
folut.  matrim. ,  .^ugufitnus  Barbofx  coUeS.    carcerem  conijci  pcr  ccxcum  in  l.  fin.  |.  ipfe  ege- 
4ull.fim.tuimAX.  C.dedoe.prum^.  fin.ff.tfu/tinfrmid.eredit.qvafiinpxnim  tenm 

Ratioquoadprimam  partcm  ,  quod    dcccptionis  gcncri ,  quem  doloaddu-  '^^^ 
fcilicecpoUucxcipcrc,  &  tantumdctra-    xitad illas  nuptiascum  fiUa contrahen-  perfoi. 
berededotc  promitfa, quaatum  ncc  ip-   das , quas non  fuidct contiaftonis»fioq«  qQe.  ' 
fc  ,  ncccius  f.iuiilia  cgcntjcx  co  ticduci-    excludacur  a  priuilegio  ,  nc  tcncatur 
cur ,  quia  Pacns  proiuiflio  intciligi  de-    vitra  quam  £icerc  potcit,nc  cgeat,  &  a    '  *  ; 
bet,  &rcftringiiuxcaobiigationcmof-  priuilegio/.>M&oe/r4jf.ifci«MirfifiiM^n 
ficij  patcrni  pcr  textum  in  l.fin.  C.  de  dot.    conftante  matrimonio  i  gencro non  pof- 
fromif. ,&  c. quod pro  neceffitate  t.q.i.,    fit conucniri  vltra  quam  faccrc  potcfi .  • 
•ied  ofiiciuin  paceraum  docandi  filias  ContrariimifaltiDec>qQodfciIicecnon 
non  extenditur  ad  dotandum  vltra  vi-   pofsit  conueniri  a  genero  vlcra  quaou  ^  ^ 
.    res,  fcdobligat  tantum  intra  vircs  pa-    faccre  potcfl,fed  tamen  leneaturfoluer  ^°'J^^~* 
trimonij  ciufdem  pcr  textum  iit  l.fifiU*   rc,nadptnguioremfortuaamdeuenerit  tittik  at^ 
ora^  j(f .  de  Ugat.^ . ,  &  Ijcum  pefi  70.  S.genfr  ff.    (jlofa  in  l.  fin.  in  verb.  pertiiKmit  in  frmch.  pooiaiir ' 
^fff      ifriw.  <f0r.,illud  autem  non  intciJigitur    c .de dotispromif.,UUxtider  ml.rei imi'  irarara^' 
cn  vires  cfTcintra  vires  pjtrimoni;  quoad  hunc    cat^num.sf.ff.folKt.matrim. ,  Camf^iu  vt  fi  ad 
pwrimo-  eficaum,quod,ficxiacegrofolueretur,    de dote part.^.q.iio.mim.i,vcrf. in eonr 
nij  pro-  ipfum  promictentem  conmtderet  tn  fta-    trarium,  Bnnmstriiff.de  c^eit.  Im.  quart.  l,^^  '^' 
W*      tu,  quo  egercc  neccdjrijs  ad  viunx^.    part.priHcip.^.xx.mim.^.,,  Molinade iufi.  ytot^ 
Confirmacures  tcxtu  in  l.fiu.c,  de  dotit   difp4>.y  num.  8. Ratioaem  deducuotci  ttaiwnir 
promif.,  vbidicltur ,  quod ,  fl  Pater  fub-    textu  hi  l. penult.  f.  de  iur.  dot. ,  vbi  didr  Mna», 
ftantiam  idoncamhabucrit ,  fcu  polH-    tur  ,  quoclpriuilcgium,nc  conueniatur 
deat,dcfuoDacrimonio  docem  deditic    vJcra  quam  £i.cercpoccfl,compccacfb- 
intelligitur,  oc  ibidem  CJ9/«  eKplicam   ceroprodoiecoauenio  foluioiamBi»> 
illud  vcrbum  Idoocam  cxprcfsc  habec ,    trimonio,  nificx  partcipfius  intcrucnc- 
quod  iiic  dicicur  habcre  fubflantiam^    ric  dolus ,  quia  icietu,(c  non  eflc  rolucn-  - 
^oneam ,  ^ui  habet  talcm»  ac  tancam ,   do  promimric  docem  hac  fpe  inducens  -  • 
vcpoilit  filia:  dotem  proroidiam  folucrc    ^cncrum  ad  macrimonium  ,  illumque        *  ' 
femanencibus  apud  eum  bonis  necefla'    lic  decipiens;  vbt  noUj quod  ceicuscon-    /  .  , 
ii)sadfealendanl, &familiam.         cedjcpriuilcgium,ne fooerlblutDnm-. •  . 

Ratioquoadrccundampartcra,quod    triroonio  vkra  quam  faccrcpotcftcon- 
fcilicet  pofstc  etiam  dctranere  ss  aiic-    ueniatur ,  &  folumcxcludicur  ab  hoc 
Subftan-  num,exeoeCiamdedticitur,quiapatri-   priutlegio^  fldotoconoenerie»  feudee»- 
CLiPjuris  moiiium,  fcufuhRanciaPacris  intclligi-    pcrit  maritum ,  &quidcm  relatiui  ad 

JcJu  tur  aercalicno  dedudlopcrtcxtum /«/.    tcmpusfolutimatriffloai;,curocicejptio  ^ 
<xo  xTc  f  <5.ff'-'^'y"'^/'ir*'/- »  "go,    attingatfolumm(x]oca(ttmiaq«iOBC,&  Excipi- 

cumdos  debeatconflitui  luxta  vircspa-    cafuscratfolummodo  in  illa  dirpoficio-  tur  t.mii 
trimonijpacerni,intclligidcbcc  oonfti-    Ae/^M</r.j|^'.i(f  MreJ0r.dcpriuilcgio,ne  c^fus, 
tuca  deduaoterealieno .  conacnlri  pofsicdiiloluioniacrimonio ;  qu->nJo 

In  ordinc  ad  primam  partcmoritur  cx  quibus  fcquitur  ,  quod  conflante_> 
hic  difficultas,  an  ca ,  qua:  in  cadcm  di-  matrimonio  etiam  fidolosd  cgcric  non  foi™^ 
Ctii  fonc,  intelligcnda  fmt«  quando  Pa-  pofsitconuenirl >  quandoquidem  iden 
tcr  ignorans  vircs  fui  patrimonijdotem  tcxtuspriusconccfsit  focero bcneficiura, 
ilJam  cxcefsiuam  proimfit  folummodo,  nccondcmnan  poisitvlcra  quampotieA 
a0V06cdaiii*qaandoiciensCwuliiies  &cect>  &  ooiiifiui  tc ,  &  ecian  nliiii» 
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inatcimonio ,  dcindc  limitat ,  &cxcipit  ncrum  ngcotcra  jd  Illud  lucrumin  fo- 

(g     cantumjn  cafu  diilbiuci  matrimoni)»  iidum  fc  muaircpriuilegio,  nccoauc- 

Erio  hoc  qdando  dolus  in  promiisione  ex  pam  aiatur  vltra  quam  facere  poceft;  fnde 

cafa  po-  proiuittcntis  intciucnic  ,  ergo  firin.\t  pcr  hoc  foluminodo  infinuatur,  quod 

teft  con- priorem  diipoiitioaem  couccdcnccm^  folutomatrimoaiOt  dos>quseracrc(li- 

uemr:     aieprittHeguim.»  quando  adhncnia*-  tucndaFatri,vdlueredibusvxork^ra- , 

JWfotatO  crimonium  conlht  .  Addunt  huiu(-  tionc  talispadli  dc  lucro  ritinfolidum 

nio  no^  ><l"o<i intcrucuirct iioc  tradcoda  cidem maritoi  quod  cxprcisc 

c6(Unte:  «^i^i^cn  ,  quando  (bcer  oonuenitur  non  dicicur » quando  fixerconuenitur 

.     *  conilantc  macrimonio,  ac  quando  con-  conftantc  raatnmonio  ,  quia  tunc  noa 

ueniturcodem  diiloluto ,  quantumuis  poteft  eTsc  dubium  ,  quod  dos  marito 

'  interueaiente  doto  in  pronufsione»  eflSet  e&ec€onftrenda » &  vtwuc  in integrum 

contrariciasinccrtianci.priiM/f.if.rff /»r.  racioncdoli  ab  codcm  foccro  commirsi 

.  dot.,6t.iMerl.ficHt,&  l^Jedboc  itaff.de  in  iJta  promiisionc .  Vno  vcrbo.  Di- 

m  ■  re  ind.  Quid  tini  codoliidendnm  ?  Ex  rcmpco  macrimonfo  ibi  dicicur ,  quod 

ftnhab'  gcncrali  rcgula,quadicitur,  quod  iura  foccr,  quicoraifirdolum,tcncacuriafo- 

£us   fi~  nooiaueancdccipicncibusarbia-orafse-  liduni  dotcm  coatcrre  admdicandum 

promir.-  rendttm ,  quod  ,  quondo  Soecr  Pater  paflumdelucrodotts,  cameononex- 

m  fcicits  vxoris  lacns.rc  noacfscfolucndodotem  lante  cfsct  cadem  foccro,  fcl  hasrcdibus 

fe  .pm^  illam  proaursit>Qon[Kifsic recucri  eciam  vsoris.,  non  marico  confercnda;  quod 

^^^-  twiftatice  macrimonio  priuilegio  ,  vc  nondicitnrconftanceniatrimcmio,quia 

nonconucni.itur  vltra  quamfaccrc  po-  tuncnon  cft  dubium,  quod  dcbcac  ad 

rcmirrr.  ^^'^' ^^"^^ prsBtQrprsBalJegatos DD.  maritum  traosferri .  Cctcrum fuppo- 

monio    P''^  pHma  fententia  (uftinent  Tariut  ie  ftco  onere  conlcretidi  maritoeanfkau 

poteft     Caiiro  m  !.re:  mdicatx  §.focero  iMtn.S.ff.  do(cni,fiuc  pctaturconflantc  matrimo- 

eQoneni./o^. nutrm.,  Coariuuaf  variar.  lib.z.c.  nio ,  fiuc  codcm  dilsoluio  OOQ  ail  dUr 

i<    fo-  tis.-mm.p.verf.fecimdtiMjdiintandunf,  bium,quod,  li  incerucneritdolus,noQ 

Coftadercnted.fubftH.remed.i8.tut.7.verf.  fitpcrfoccrum  in  rolidum  pcrrolucnda, 

^  .'     .  dmnt*reqmrit»ficcxThcologisRebcUus  cuinin  vtroquccafu  milicccraciotcxcus 

iettl^.iiifl.fart.%.Ub.     tf.g.uum.  ip.,  Ibi- £hiid ,ft  (ocerfpecie  fnttirddotitind»'' 

Fragofus  de  rcgim.  Chrifi.  Reipub.  psrt.  xcntf^rnenm  ,  & ,cnm  fcircc  fc prjcjlsredo- 

•  '(/^•$•§■5 ■  '"'•^'  verf.iatemenimite  aiitem,  ten  non  fofkfid  e^erit,vt  genero  tnftdia^ 

■    •     Jeamtes  UngeUts  Bc^fiitttr^M.iedMee.w.  retnr} 

mnn.i-j.;  ncc  vllum  inueniodifcrimen,       Inordincad  candcraprimam  partcm 

quaodo-intcrucaiente  doio  pcr  maritii  milicac  aliaditficuitas,  an  fcilicct,  fi  Pa-  ^ 

aduerfttsfooerumfieretooouenciooon-  terignoransviresfuipatrimonijdoccm  Qs*i>^ 

Noneft  rt  1  rc  raatrimonio,aceodcmdiflbiuto,  exccdcntera  proraifent,  mquocafu  di 

bii?d**  qu-intioq»^^***»»  deceptio  fa£U  eft  ab  ximu$,non  ccncri,aifiadquaaium  facc  "Jf°^^ 

crHnci» ,        prt>«n»'fion's,&  podus iusmarico  repoceft,neipfcAeius6miIiacgcat,&  jjj.^n,, 

eur  pof-  vidctur  iribuenduin  conftantc  iiucri-  pollca  ad  pinguiorcffl  furcunam  dcue-  fi  poftei 

fic  coo>  fflonioy  pro  quo  tcmporc  iultiuctoaera  nerit ,  teneatur  dotem  promifsam  in.*  dawie» 

aeniri    eiufdeffi,accodem  dtflbloto;  vndedu-  .folidommaritoconferre^  Affirautiiii  cit«l. 


diflbluto  picx  ratio  miiicat  aducrrys  foccrum,    rcfpondendura  ert ,  prout  rcfpondcnt  P*"*?^ 
altera  f undata  in  doio  iplius ,  ai iera_.    Joannes  ^elns BofjiHs traS.de date  cii.  JJJJ^' 
&non*  <unda*a'noo««mariti,quaE  fortioreft    mm.x6.,T>etrmBarb^aittl.i.part.^.ni.  ,enetur 


•odem  vigcntcuutriiviOiHo,  aceodcmdillolu-  l6j.vcrf.itemnia!cf.folMt.matrim(m.pct  {o]mt 
oonftice.  lOj  Adrationem  ,  qusexaducrfoaffe-    cextum  in  l.  vnica  ^.cnm  antem  C.derti  rolidiiak 

febatnr  ex  t.penntt.  f.  de  tnr.  dot.  diccn-  yxm-.aQ.,  &  rado  ex  eo  deducitur,q  u  ia, 

^vincft,  quod  ibifit  inencio ,  quando  in  tancum  cximitur  aboiiere  confcrcn- 

COnuciicio  ftt  poft diflbluciim  matrimo-  di foiidum ,  in  quancum  unpotens eft> 

iinium  inceruenience  in  promiliiione  do-  &  racione  impoccncia:  lufpenditur  qui- 

;        lo,non  quia contrariura  fu fcntiejidum,  dcm  obligacio ,  non  abfoluti  cxtiogui- 

quando  mceruenicnic  cx  parfc  promif-  cur,  ergo,vbi  fa^us  fucricpoteas,ooli. 

.     foris  eodem  doio  ipfe  promiflbrconue-  gacio  plcne  vigcbic,  adeoque  promif- 

zT^'^ -nitur  coallaateadhuc  matrimoiiK) ,  (Id  lum  tcncbitur  in  foiidum confcrrc . 
nariz  "  quiA* vc  bcn^  notat  Gtofaind.ltfcnnlt,         in  ordijic  ad  candcm  priinam  jpac- 

ienceux;  ieinrjot.  ibi  erat  ininnnpaAum  de  lu-  tem  b«c  aiia  ratio  dubitandi  militat» 

cranda  dotc,  acproilldilbidcinfpccia-  an  fcilicct ,  fi  Soccr  Patcr  vxoris  fcicns 

litir  dicitur,quod^interucncric  doJus  quidem«fcnon  dscloJucndo  dotcm  ex- 

•x  parce  promifinris,  direropco  macri-  cedencem  prouiifericnon  tamen  animo 

aionio,cx  qua  dircmptionc  apcntur  lo-  dccipicndi  gcncrum,  fcd  bona  fidc  fpe- 

» iuorOf  oon  po&ic  focer  aduerfus  ge-  raiis>  i'c  pottea  acquificucu  bona^ig^us 
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lblucret,priuetur priuilegfo,  necoone-  Ei  adaer^com  illa  dos  llc  promirsa^ 

g      niripoflit  fupraid,  quod  commodd  po-    adhuc raancatfijbporcftatcciurdemfo 
Qjundo  tcft>nccgcat?  Noonuliijintcrquoszj-    ccn  dcbitoris,nccadhucdominiurafit  ^~ 
4otem    fiMsjftt^.  refponf.e.p,».^.  exiRimAnt  itij   translatum  ionaaritum,  videtur  onus 

r»mifif  luc  hypothcli  nnn  priuari  cali  priuilc-    plcnum  vigcre  in  codcm  foccro  vcrfus 
pr.i  fi-  gio,  ad  quod  plunbus  rationibus  mo-    ipriuscrcditores,&  hocplcnum  ius ad- 
f"'"^nt    ^*^'*'"'"'  prtB»o,quia  /« d. l.pcnnU. ff.de   huc  habcrc  iam bonis  iplius,  vt  cx  tunc 
lep"iT<L.  ""■«■'^«'^' fupponitur  in  focfro  animusin-    ipfis  cx  iP.is  lati^fiat  .  Quid  i.im  in  hac 
iJiicxe    iidninii gcacro,  Ibi- -vt  ^cHcro  uifidiare'    controucrlla  concludcnduni  ?  Cumdi- 
pkmse- tNrihicautemtalisanimus  nonAippo»  Jlinftiooererpondeodum  cxiflimo;  vel 
IMltisail;  nitur,cum!nnicatur  fpcipinguioristor-    crctfitorcs  illi  antcriorcs  funt  hypothc- 
ftwnsno  tun«,  &:  taii  fpe  moucacur adpiomit-    cary,  vcifiinpliciccrchyrographarij  ,& 
1*"."?^    tcndum.  :>ccundo,quiaper  textum  m   perfonales;  fi  hypothccari; ,  abfoluce 
f^"ne'        f''^!*^^**' ^"fljf- ^^' ciiuf.  manH-    (cnrio.quodjficuti  ifti  pofsunt  dotcmil-       ^  ' 
conueni-  ""^* ^"^'^*^  * >  4^"  innicitur  boxia&   lam adhuc  exiftentcffl,& nonconfump- 
ri  pofltr  fideifdclpdjKNiccniccur  cfsc  indolo.  tam  ,  &  coauniicam  ,  fi  fit  pecunia-  51  enJiJ 
ibpra,    Tcrt{o,quianoneftprxfaniendus  in^    ria  ,  &  a  fortiori ,  fi  confiftatin  fpc-  tomioe 
9|^po-  fraudcmpromittcrc ,  qui  promittit  fu-    cic  ,  &  in  rcbus  immobilibus  auocarc  rint  hy- 
pra  id ,  qucxi tempore  promiffionis  po»   pereatquieiapnBoedenctbusdocuimus  pocheci- 
teft  foJucrc ,  nifi  contrarium  probctur ,    cum  pecunia,  &  rcscxtantcs cadantfub  J^^Ja'*' 
-       fcd  promittcic ,  quia  magis  /pcrct  in.,    obligationc,  &  fuudant  hypothccam  §2^«^ 
_         rcbusfuis,  quaiii  inillisfit.  Concra-   fertcxtuiai»Udeimmfin.ff.qm  pot.m 
th.  Cen~'  ""'^  camcncommunius  fuftineot  DD.   pipi.hab.  ita  etiam  focer  debitor  iifdem  ^fif 
caia  ex-  yt  tc&itur  lomics  ./tt^litt  Befsitudedote    cxigcntibus  poflit  ad  illis  fatisacien-  conftan- 
pai^OfC,  f.  1 1. K  io  piopicr  cainrationcm,  quia    dum  iJlud  a;s alicnum  extunc  dctra-  temitrN 
promitteos  fcieus  fc  non  eiTe  foluendo    hcrc,cum  iuscreditorum>&oausdebi-  taoniqf 
'*    •     cenfctur  e6c  in  dolo /.  qui  in  frandem  ff.    toris  fibi  fint  corrclatiua ,  &  fi  itiscrcdi-' 
•         qiiif  &aquibns,  &l.fi  qu!  ',cr  ibi  Bartolus    torum  cft  cx  tunc  ,  &  onus  dcbitoris dc- 
ff.ipidi>ifraiid.crcdit.,ii  ibilojttnef^me-    bctdTeex  tunc ;  fi  vcru  fucrint folum- 
tns  Bo$us  fingillaUmrerpoodieqnuuDUS   modo  chyrographarii ,  &  perrooales,' 
contrari£feotentISargluneatis'>  qucm  tuncn6improbabilitcrcrcdcicm,quod, 
tu  confule .  ficuti  ipfi  creditores  conftante  matrimo- 

Inordineadrecundam  partem  fcf-  nionaaporstratillamdotemauocare,fl 
ponficMiishicdiiTicLilc  o  vidccur  mili-    tradiiaefsct  marito,  iu  ncc  ipfc  Socer 
cace,an  fcilice^  Soccr  patcr  vxoris ,  qui   dcbicor&ftaiUa pcomiiilone pofsct  coa- 
promific  dotemexcedcntem  attentosre  flantceodemmacrimonioilludcsalie' 
alicno,  quograuatur,poflic  diifiuni        numdctrahcrc.  Ratiocxcodcducipo-  13 
a^ei)um  detraherca  dotc  promiiI.^coa-    tcft  primo,  quia  iura  in  il!a  l.fin.  §.Jt  a  Secus,  G 
flaoce  matrimon:o,3ii  vero  (blunlmodo   foccro  ff.  qmt  in  fraud.  cred.  praecisi  confi-  AKrinc 
eodcm  di(Toliuo,.idcout,n  conucni.uur    dci-.int  onus,  quod  ell  in  m.iriro  fufli- 
k  geocro  pro  ducc  promiila  pro  cciupo-    nciidioncra matrimonij ,  lU  «^uod  alitcr 
reconftancismatrimonijypcMBccicunc   nonfuif4Mconcraftants»acproindefta-  * 
nonfolum  tantumdctrahcre,qu.intum    tuun:, quod  vigentc  adhuceodcm  ma- 
oe  egcatj  fcd  ctiam  xs  alienuni .  Ratio    criinouio  non  pofsint  crcdicorcs  doccia 
dttbicaadi  defumicur  ex  prtBcedent&r   auocare  ,  fed  h«c  eaclcm  ratio  yigcc 
di&isnempe ,  quod  ipficrcdicorescon-    quoad  dotcmafoceropfomifsamcidcm 
Itaatc  eodcm  matrimonio  non.  poilint   marito,  fiquidem  inordinead  iliam.^ 
]l    agcreadUerrusmaritaaiadreuoiEaadu  fuiliaetoaeramacfioioaij>&ratioacil« 
Varics^-     cuncdotcmcoll.nain  iniprorum  prc-    lius contraxic,  cstcroqui  noncontrac- 
tentil  ~  iudicium, l'cd  toluiuiiiodo  poftfolutuiu    turus^crgo&c.  ^undioji^uia  faOa  illa  ]^..i(;oAfl» 
circaqu;  matrimonium  co ,  quod  maritus  illam   promilBoae»  &  T^oce  eiuldem  inito  pro  Jm» 
fitum,an  dotera  habcat  cx  titulooncrofo,  vccx-    matrimonio  intclligitur  in  bonis  pro-  aflinrto. 


conftan-  prcfsi  colligiiur  cx  tcxtu  in  L.fin.  §.fi  ^  mitcentisinduiU  taciu ,  &  lcgaiis  hy- 

te  m.iart-  jffcero  ff".  qu*  infrakd.  tredit. ,  cx  quibus  pothcca  pro  dotc  promifsa  in  nuorem 

Piiter**     videtur  dcduci  ,  quod  ncc  foccr  patcr  mariti  pcrtcxtum  in  l.-vnica  §.&vtfle- 

EromiT-  vxoris,  qui  iiUm  dotcm  cxccdcntcni.,  M<>aC.<trrfi vjr<N'.dd.,crgo,cummaritus 

ve  docis  promiftt,  polSt  «s  alienum  detrahere^  habeat  illa  bona  obligata,  ncc  poterunt 

immo-    vigcncc  adhuc  matrimonio  ,  quando-  crcditorcs  pcrfonalcs,  &  chyrographa- 

r'^^^"^  ^uidcm  ta^a  iiia  proimilione  maritus  rijillainordincad  fua  crediuconitan- 

^dctm-  iiisadillam acquifiuic ,  & quidemex  ti-  te  macrimonioauocare ,  &  poteritfocer 

aUrattm  ^"'"^  oncrofo,  cum  fuftincac  oncra  uia«  eodcin  matrimonioadhuc  conftantc«$ 

'  trimoai)>aec  aiiccr  futfscc  contrafturu^  alicaum  noodccrahere ,  Ad  racionem^ 
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quascxaducr/oaffcrcbatur,quod  fcili-    nium  fueritcontradura, non  potcftde 
cetillabona  adhuc  rcmancant  fubpo-   diflolucionedotisagi»  ne  vxoi mdotata 
tcflatc  dcbitoris ,  ncc  adhucintelligan-    conftituatur,  &  a  niarito  vilipcadatur,  pQfjj, 
tur  translaia  fub  dorainio  niariti ,  di-    fcd  dcberc  roluinmodo  agi  ad  rcduftio-  in  hic 
oendumel},  hoc  non  officere  ,cum fudi-    nemeiufdem  dotis  ad  «equalitatcm/eu  hypoche 
ciat,  quod  illa  bonafini  vinculata  ,  &    congruitaiero.  Sed  (^agimusa.dd,lx.m.  fi  igerc 
obligaia  fub  illo  finc  oncrum  matri-    6i.  verf.quid^Hid  C.denfcind.vendit.aC-  '^'^ 
moni) .  lcrit  vriiuerra]ic£r  inmateria  d.  1. 1.  c.de 

Rcfpondco  fccundo .  Si  vxor  ipf.i  do-    rcfcir.d.  vmdit.  non  elTe  neceffclibcllum  [,j 
tcin  cxccfliuamcontulcrit,6i:  fucric  ma--  aUcrnatiue  concludcrc,  fed  fufficcre-»  ad  dinii- 

Si  vxor     * vciquc  reftituitur  joiniegrttm»  vel  rem,  circa  quam  fccuia  eft  lsno,petcfe,  tiatione 

ipCi  dotc       rcduci  dcbet  ad  congruitatem  ,  fi  vnde  poftcaerit  in  poccftatc  rciconucn-  Axis  te- 

exccfliiu  in  quantiiate  promifia  cxccdat  ti»vcl  contradtum  rcfcindere,  vcl  ipfum  omai. 

conftitue  duplufndoti<.  cjngru«e,nincogniuHbt  ad  aequalitatcm  rcducere,  quod  mihi 

rit    vcl  iiiconeruitatc, &exccii>ulibcrccontu-  magis probabiliusvidciur, vnde, fi ma- 

feftitui--  icrit,lcu  promifcrit .  Glof  iinl.ficxcaMfit  riius  in  ca  hjpothefi  eligcrct  reci^cio- 

t"*^  "m"'        '^"^"  ^'^'^  minor.j  Daidus  Tioriclitis  de  octD  tootmdm ,  poflct  pollea  aducrfoi 

ve^™Tij-  ^"^'^  p^r:.6.pr!Hile'i.^^. ,  ThMiniius  dc  lii-  vxorcm  agerc  ad  cCMi^uam  doWCOQ!»  ■  •  ^ 

eitur  .-id      '^o^'^  giof.io.nutn..^z. ,  Oddus  dc  rcsiit,  ftitutioncm  . 

congrui-  ininteg.  tj.^tf.nim.ii. ,  FontaaelU  ie Rcfpondco  cerdo,  li  yxor ,  qux  fit. 

tatem,fi  nupt.clauf.^^.glof.S.  part.^.ntm.r^.,  lojti-  maior,inconnitut!Onc  ,  fcu  promiffione 

«MBdat  ncs^lngelus  Bofftusde  dote  c.ii.mm.  ipj.  doiis  fucrit  ]a;id  non  vicra  ajuiidium  , 

nwgkk  j^^atioci  eo  dcducitur, quiacontraftus  fcd citra, fi laciio  fiieritgrauis,probabi- 

dotis  cft  connaLlii>  boi,a;  fidci  pcr  ca  ,  lius  cidcm  non  fuccurntur  pcr  rcduc- 

qua;  in  proiccdcatibu'.  latc  docijimusi  tioncm  dotis  adcongruam  mcnfuramw 

•         in  omnibus  autcm  coiitra&ibus  bonae  VoHlHsdcCallro.nl.i.^.fradHcrftttdt^emi^^^ 
fidci  iocumhabcctlMpDfirio  l.r.  C.dcrc-     H.ddtts  in  d. C .dc  rcfc n-.d rji  h.iit t.h.ZO.,  iifagpj. 

fciiui.vcndit. ,  in  qua  Ixfi»  vitra  dian-  i^^r ibiVinclUis  )iHm.zv.,Vctrits  Harbofain  uittrd- 

dium  conccditur  vcl  rccifcio  contrac-  l,4fiimatisiium.z.^.  ciu.i  f.n.  wrffed  licet  ttidm- 

tusjvcl  reduftioprctij  ad  xqualitatcm,  ff.  foiut.  matrim.  v!>i  dlcic  h.tiic  t  jjC  comm'  «liMH» 

crgohocidem  concedendum  cft  in  or-  niorem,  &  abcadcm  in  iiiduMiuo  iion  rece- 

diae  ad  «mtraaum  dotis ,  quando  fx-  ieuinm ,  BaliHs  ^uielliu  de  dote  parr.  6.  ^^^' 

R.itioncs  "^'"^  '         illam  cnntulit,  vc!  prom:fit  priu:l..\i.,&  priir!.  45.  innn.^. ,  Cagr.olm  rcj,.aio- 

pro  rcf-  la^faclt  vlcradimidmm.  Au]ueca,t]iia:  ad  d.  i.t..  nKm.dz.puuio  unte  mcJif.mverf  ncm  ad 

foolb.   hic  dictafuut,verilicafltur,quantumuis  fi  verb  mn  cxccderet  C.de  refctni.  vewi,aiifff4> 

illados  ficconftituta  ,vcl  prumifranon  NonroiumdcduciturcAfrf./.i.  ^.«/f  rr- 

cxccdcrct  vircs  pairjinoni)  eiuidcni  fx-  fciud.vcndit. ,  vbi  non  tantum  in  contra- 

minasCQaflituentis  velpromittentis  du-  £luv«nditionis,rcdetiaroinaii)scontra- 

modo  tatneily  attenta  qiialicate  perfo-  itibus  bona:  fidci  conceditur  lolum  rc- 

narum,dignFtatCy  &  conditionc ipfa-  mcdiumrcciiciu]us,vcircductioniscon- 

rum ,  coiiiuctudine  lociy  alijfqucexcc-  traftus ad  aequalitatem»  quaodo  tefio 

derct  indupioeiTe  congrui.  cft  vltradimidium,  nonautcmquando 

Dixi,  nificognitaiUaincoh^niitate  vxor  cllcitra,-  fcdctiam  cxi.vnicaC.jiaduerfuf 

j  *      ipf'.  omnino  libcri ,  &  fponie  dotcm  in  iU«  i»tem,  6~  l.  fi  ex  caitfa  §.  in  iotis  ff.  ie  wi- 

f  f  '  excejjn '  oiiii!ttir;-cr,vci  p  tmiittrret ,  (^uia,  >.'or.,  vbi  folum  mulicnbus  minoribuscx 

te '  ScU^       fupponaiui  cilclui iuni,&: liberam  corum  imbcciiJitatc,  &  aetatis  fragili- 

ber^  cd~  haberc  difpofitioneminrcbus fuis.ficuci  tate  l^fisedam  citra  dimidium  ruccur- 

ccderet  ,  dcilli-potcftdi^^poncrcpcrdon.itinncm,  ritur  perreduftioncm  exccffus,  in  quo 

feu  pro-  iia  in  lilupotcll  dotcin  cxcciUuam  libi  la:fceincclijguntur  ^  adxqualitatcir^, 

—'"-^  inftituere ,  nec  in  hoc  confidcrabiiis  eft  feu  ooogruieatem  ,  Teu  leltittttioiieiDio 

izfio.cumproccdaialibcra^&fpanta*  ititegrum  . 

nca tiufdcm  volunwte .  Aliquid  tamen  ncgotij  vidctur  facc- 

Hic  oricur  diificultas,  an  in  fuppofi»  (cere  aduerfiis  hanc  nofiram  refponfio- 

tiohe  talislaefionis  vltra  dimidium  ix)f-  ncm  primo  ccxtus  in iiKrcfura-rfum  ^.fin. 

fit  ab  vxore la:fa  inicntari  aftio  pcr  mo-  ff.dc  lure  dor.  vbi  fic  icgitui  Si  mdoic  dan- 

dum  alternatiuum  vel  ad  recilcioncin  iacircHiiiHcntusfttalterHtertetkmnuM 

contraftus,  vcl  ad  diminutioncm  ciuf-  annisx'y.fncciirrc7idumeil,quiaexxtfuo,&  ' 

dcin  doii:>,6c  redudionem  ad  a:quai  i  ta-  bono non  conncniat  aut  lucrari  aliqucm  cum 

tcm,  fcu  cungruitatem? £xiftimac  £a/(/iif  iamno  tUcrius ,  aut  dammim  fentireperal' 

Tioutllus  d.priuileg.^i.  non  poflc  inhoc  tcrins  iiicrum  .  Sccundo  textus  in  i.firef 
cafu  altcrnaiiuam  intcncari,  co  quod      1.  jf  .    (Mrr t/or.  vbi,  fi  vxor,quantum->  . 

cumaftunftteritdcdocci  &  natrano*  «is nmor fiieritlrtain «Ihduninnc do- • 

tli 
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tb  cidcm  fuccurritur,  crgo  non  cft,  cur 
cidem  ctiam  non  fit  (uccurrcndum  ,  fi 
fucrit  Ijfa  in  do:e  danda,  lcu  promit- 
tcoda.  Tcrtio,quu  licct inalijscontra- 
{titMiitin<)uibu$  non  cft  l^fio  vltra  di- 
midium,non  fuccurrjtur  Ufo,  fpccialc 
tamco  fit  iu  dote,  vc  cidcm  la^fo  cciam 
ciua  «IniudiuaLiiraciimtar  ,  cum  cx 
■a ,  X9UD,&  bono  non  conucniai  cum  alic' 

'  •      na  ia^Hra  lucrari,  aut  damnum  Tcntirc 
'alttcHislucro.  Sed  fiicUihisomaibiis 
18    poiTum  occurrcrc  ,  &  quidcm  ad  pri- 
Explici-  roam  <ic{umpuinexUmrefiicc¥rfMm§^ii, 
tur  tcx-  jfje  iure  dot.  diccndum  eft  eum  glofa  m 
tus  in  l,  iij  jun  fuccwrfuminvcrbocircMmuCHmfif 
^fj^'  camUiipofuioncrointclligcndameflc^fi 
drcuiDUcncio  fiicric  in  a:ftimationc  re- 
*  rum ,  fecus  autero » fi  in  coaftitutioae^ 
dotis,cum  circa  hsBcduo ,  vc  beni  nout 
Cagnolusin  d,  l.i.  nnm.  6x.  in  ftnc  C.  de  re- 
fcimljvendit.  diueria  omniuo  flc  ratio , 
pam  maritus ,  cui  daueft  dos  ampla  a 
muliere  maiorc,fortaiiis  non  fuiflct  coii- 
tradanis  ftoc  ilUdoce .  Dici  cciam  po- 
tcft  enm  eaiem  eltfaStU.,  quod  hscc  dir- 
pofitio  proccdat  it,  d.  l.  iwre  fuccurfim  , 

2uia  ruppouitur  dolua  aduerfari;  ad- 
lifte,  quod  hicnontnilttat  cum  fiippa- 
natur  vxor  cx  fua  fola  facilitatc  illam 
f.    ampJamdotcmcanftituifle.  Adfccun- 
olT  dumdefiiiBpruna«r/./5  w  ^.i.if.deive 
jx^^e    <fof .  dicciidii  in  cil  cum  loanne .Airclo  Bof- 
in  xfii«  ftotraSM  dotecJ&,n,i^%Jitfine  cii'.pircM. 
nutione  omnino  e6e  rationem  in  lclione  circa 
ftiniJi,.nc  xfliraationcm rci  dotalis^acin I«fionc 
inconlti-       coaftitutioncm  ducts  etiftm  quoad 
mvlierem  maiorem  ficam  in  eo  s  quod 
xf^im.Ttio  non  proccdit  cx  voluntatej 
mulicris^  atdoii&  coniticuiiont  ab  ipfa 
muliere »  ac  proinde  merico  in  lainone 
circa  ^ftimationc  cti.im  intra  dimidium 
cidem  fuccurritur ,  non  i>c  inlaeiione^ 
dm  oonftitutionemejurdem  dotis .  Ad 
teriium  dcfumptum  cx  rationc  </,  l.iare 
fuscwrfitmf  &L  cx  natura  attiunis  dacis,ia 
qua  Donum »  &  cquum  pnecipui  ob- 
fcruatur,  diccndum  c(l ,  vtfupra,  haec 
proccdcrc ,  quando  cx  parteaducrfarij 
adfittitdotuB ,  ac  proptcrea  tbi  fit  mcn- 
tlodecircum',!ctitione,quae  confidcrari 
ooa  poccft)vbicx  Tola  tacUitatc  muiicns 
amplaina  dos  ftticconfticuta ,  qus  ca- 
mcnnon  cxccdatdimidium,quia,fidi- 
midmm  cKCcdcrct ,  tunc  ctiam  folum.. 
confideracureademfacilitas  in  muliere 
maiori;  cxtcrum  in  alijs  ctiaracontra- 
Aibus  boax  fidci  habctur  rjtio  a:qui,5c 
boni »  &  tamen  quando  lasno  eft  cicra 
dimidium  non  fuccurrit  ur  Ixfo;  Quam- 
Obrem  ia  l.vnica  C.fi  admrfus  dotcm ,  & 
Lfiex  tmfa  $.  i»  iotU  f^ie  MiMrit.  Iblum 
fiiicurrimr  ferminit  minnrihmj  ^iiaiido 
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cft  Ixfio  citra  dimidium  ;  cx  quibus 
vidctur  non  fuccurri  maioribus  , 

Rcfpondco  quarto .  Si  frater  minor 
etiam  inccrucmentc  au^oricate  tutoris 
promiferit,  fcu  dcderic  docem  excein- 
uara,  &  immodicam  forori  rcftitucndus  "'"oi; 
cft  in  inccf^rum,  vcl  dos  rcducenda  cft  ^^fororl 
ad  congrcuiaiem .  Merlinus  dc  Ugitimeu  «jotem 
lib.x.tit.i .q.xo.num.  l .iMolfcfius  ad  con-  excdliui 
fHet.'^eafol.tom,  i  .fart,^.  q.  x6,  nnm.  ij.,  reftituen' 
Oi^ dereflitjn  integrnm part.x.  q.^gjart.  dus  eft  ia 
y,Ioinnes  .An^clu^  Koffius  dedote  f.14.  nu.  *"^.'^{^* 

ExpreiicdcducicurfAr/.WBor/irw  ij.  jj„y. 
amtis,  & l.penult.f}.  dc  niinor. ,  &  cxl.l.  x^xff^  • 
C.fiaduerfnsiotemt&cit  Ijtx  (Otifa  $.i.jf« 
ie  minor, 

'  Circa  hanc  reTponfionem  plurcs  in^ 
furgunc  rattones  dubitandi ,  quas  fta^    .  <  •  . 
timcxpono,  &  diluo  .  Prima  cft,  an, fi' 
I^UfCS  fticric  fratrcs ,  quorum  alij  /int  '  ' 
maiores,  alijminorcs,  &  do$exce£&ua»      '  | 
&immodicaabomnibus  fucrit  promiC  '.'..'^ 
fa,  fcu conftituta  ,  poilint  folummodo 
minorcs  pro  rata  ipfis  compctente  a^  .  .  '  -. . 
rc,  vt  reftituancurm  Integrnm,  anteid 
fimul  cum  illis  admiccantur  ctiam  ma- 
iorcs  ad  calcm  reftitutiaiMm  ,  an  vcrdi 
rationc  conforcij  makMvm  «■cludantnr 
ctiam  minorcs  a  tali  bcncficio.Sccunda, 
an  quaecunquc  quantitts,  &qualitas  t,ones 
lacnonfstnboat  ras  tratti  minon  ad  re-  dubitai»; 
(litutioncmin  intcgrum,fcu  adrcduc-  di  circa_, 
ttoncm  dpcis  exccOtuaij  Qc  immodiacad  fr.ittes 
congruam.  Tertia,  an adoonftituen-  pr»po-  . 
dam ,  fcu  taxandara  hancdoicm  cxccf- 
fiu4m«  &  immodicam ,  adcout  decur 
loCTMrreftitiitioni  in  integrum,confide« 
randxfint  prxcise  vircspatrimoniiciuf- 
dcm  fratris  minoris  promictenus  ,  feu 
conftltiientis ,  an  ver6etiam  qualicate» 
viri ,  cui  tradita  c(\  in  vxorem  foror, 
adcouc ,  quancumuis  cxcedat  vircs  pa* 
trioKMfii  eiufdem  fratris  confticuentis,fi 
tamen  noncxcedcrct  qualitatem  mari- 
u,  cuiin  raacrimoniumcopulaca  eft  fo- 
fOTjnondetur  iocusrcfticutioni  in  inte« 
grum  rcfpcdlu  ciufdcm  fratris  minoris, 
qui  proraiitt ,  &  conftituit  fupra  vires  5^  pimo 
proprij  patrimonij ,  fuerioe 
In  ordine  ad  priraum  vldctur  prima  fntres, 
froncc  atscrcndum ,  quod  ranouc  coq-  c\ceC 
foriij  fratruro  maiorom,qui  fimul  cum  ^'"«^^  *^"<^ 
minoribus  dotcm-illam  cxccfliuam ,  & 

rint  nw- 
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immodicamproroirerunt,  ieucoufticuc- 
runt ,  excludantur  ctiam  minoro  a  be*  nrif 
ncficiorcftitucionisin  intcgrum,  fcu  re-  mnores 
duaionisdocisincongruacA  iraroodicx  fententia 
ad  congniam  CX  fiippofitione  ,  quod ,  afteren» 
quando  fratres  raaiorcs,  qui  fimplicitcr 
promileruut,&coniUtueruntnoo  rclli- 
tuaotur  in  integrum ,  de  qua  re  lat^  in 
leyiaiticcrpaQfion!C.Baaoexcodcdu-  tm% 

cituri 


icitur,^uia*cumagltur  de  intercfsecom- 


Contra£hjsXVI. 


nkuniiiitereo((lefflfratrcs,potior,  &ra* 

niorpars  vidctur  ad  fc  traherc  infirmio- 
rcm,  &dcbiliorcm,&  uubccillLta»,qux 
rationc  xtatis  conGderacur  in  minorio 


SI 

CoiitrA-> 
ri.i  fen- 
tentu  <Jo 
cens  m.i- 
iores  iii- 
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eft,infirmctur  quoad  totu ,  vndc  quoad 
totuffl  indigctconrolidationc,  cum  vti- 
le  in  huiuunodi  oegpcijs  per  iouciie^  ' 

vuictur. 

Inordinead  recundam  indubitatiiu-. 
busjfupplcrividcturpcr  fanius  iudiciu,    riscft,quod,  fifucritlxfio  vltra  dimi- 
quodin  maioribusconfidcratur.  NLtii-    dium,minorreUicuaturin  integrum,&  22 
lominus contrarium fenciunt ,  ncrape^    in hoc habet  locum  tcxtus  in i. l.x. Q.  de  Frimi 
priuilcgio  minorum  in  ca  hypo;hcfi  iu-    refcind.  vendit.  Difficultas  igitur  folum  mitior 
uariciiaminaiorcs  Co^iade portionerata    reducitur,  quando Ixfio cUct  cicradi-  fuccurn. 
^ix6Ma».x.,0ddus de reflitj»  htug.  ffrt,    midiiuny  &  rcgularitcr  ctiam  in  hoc ca- 
l,q.^.,  Menochtus  confzi^z.  ,  quibus    fu,quando  laifiocffct  graujs  ,  &  confi- "^l^^j, 
adnasrcc  loaiines  ^ngeim  Bt^ius  trutl.dc    dcrabilis/uccurrcndumciict  cidcm  mi-  (radimi* 

nor i  per  ttttum  in  l.vnica  C.fiadiierfHs  Amtnjii. 
dotem  ,  &  l.fi  ex  caufj  f  Ci  in  dotis  f.  de  modo 
tninor. ,  non  tamcncx  quacuiiquc  Jxlio-  fi*'* 
ne  modica  hocreoiedio  cidcra  fucoif  V^* 
rcndura  vidctur;  vr.dc  calcm  la:fioncm 
lullRcicntcm  arbitrantur  ad  huncciic- 
aura  rcftitucionis  in  incegmm  OHnti* 
refiit.ininte^.p  irt.  i ,  «7 .4(5.  urt.^.mtm.lj., 
FotttaaeUa  de  futi.mpt.  clMif.^.glof.8, 


i0rec.14.MMi.5tf.>  qui  fidetur  probarc 
banc  fuam  opinioncm  pcr  textum  1»  /. 
iure  fuccnrfim  f.fi  in  doteff.  de  iure  dot., 
«laitamentexcusiion  prcKedic,  quando 

inconftitutionc ,  fcu  promiffionc  dotis 
cxcclliux  coucurrunt  cum  tninoribus 
cciamfracxes  maiores ,  adcout  rationc 
minorum  trahantur  ad  bcneiiciamctia 
maiorcs,  fed  abfolutc  luccurric  maiori 


Aqs  eft 

indiui- 
duus . 


&5.anois,quodtameaii08 fupca intelli-  fnt.8jMM.17.',  qoaminor finatercdafttt 

gcndum  diximus ,  quando  cx  partcad-    tucns  illam  dotcra  cxccfliuam  rcmanc-  dkr.aT 
Uerfarij  intcrfuit  dolus ,  &  circumuen-    ret  fine  patrimouio  fufficicnti ,  cx  quo  U60  gn 
tio .  Quaraobrcm  alia  via  procedendum   viuere  poifct  fccuodum  fuam  conditkh. 
eft  ad  probationcm  huius  t)pinioni'; ,  &    nem  ,  vcl  fi  habcrct  aiias  fororcs ,  qua$- 

nonpofict  pollca  acqualit^r  traaare^. 
Altas  Izfioncs  fuiScicntes  ad  ioduoen* 
dam  t.ilem  rcftitutioncm  in  intcgrum_, 
relpccLu  tiains  minoris,  quiillamdo- 
tem  immodcratam  coofticuity  exDD. 
pcr  candcm  allcgatis  cnumcr.it  loiKnes 
.Au^elus  Bojfms  de  dote  c.  1 4.  d.  nit.^d.propi 
fioem  ,  quem  tu  confulc .  Hoc  arbitno 
ludicis,  qux  rcacpcnfatis  omnibus  ar- 
bitrctur  ,cgorcmittcndum  arbitror . 

lnordincadtertiamili«/j|%/i«f  «(cw-  . 
fHet.  T^eapol.  tom.  i .  pjrf .4.  num.i^. 
alTcrit,  quod,quarauis  ucK>  immodica-*  2] 
tfctt  ifukruur ,  &  f.  TrebatiHs  ff.  dc  .ucju.  cooflituta  per  fracrem  mioorem  forori.  ^ftm 
quotid.  itfi.  l.fi  fponfus  §.generalirir ,  &  §.    cxccdcrct  vircs  patrimonij  ciufdcm  fra-  minor 


jic  coniidcro ,  quod  ,  quamuis  plurcs 
fratres  concurranc  ad  conflicutioncm  , 
fcu  promillioncm  t.ilisdocis  cxcclliuac, 
contradtus  tamcn  m  ordinc  ad  cffcc- 
tofflyadqucmfi^  indiuidttus ,  &per 
modum  vnius ,  prxcipuc  cum,  tunc  di- 
catur  ncgotium  mdiuiduum  ,  quaudo 
ratio  vnius  non  poieftperfeaiad^quari 
fine  rarionc  altcrius  Mbericus  m  /. 
fcd  fi  mim  num .1.  verj.ttrtio lafu  ff.de  vcrb. 
Mig., CinusmLjfMeimseid.i.i.de  doiut. 
in  indiuiduis  autcm ,  ficuti  vtile  dcbct 

Inindi.  vitiari  pcr  inutilc  pcr  tcxtum  /« /.  i.  f. 

oidms  ... 

vnii  per 
aliud  vi- 


cuitur. 


tris,attcnta  umcnqualitatcmariUjCui  conftirae 
io  matrimoniumeollocauit  fororein^'-  ^'^ 


fct  rcfpcau  ciufdcm  mjriti  congrua-j,  ^^^^'^^1"* 


venduionem  dedonat.  inter vir.o-  vxorcm, 
SMnbu9m^4iH.mm,xuiA.3. ,  ita  quod 
rationc  vnius  infirmum  c(l ,  &  dcbct 

confolidari  etiam  rauooe  alterius  iiifir-  non  darctur  locus  eidcm  tratn  minori  ^^-^. 

mumcffe,&confi>lidarfdebereccnrcn.  adreftitotiaiiemtaintegrum,qiiodplii- (^j,^ 

dumcft.  Acccdit,quod,quando ctiam  ribu5Conatureuincerc,&primo,quia'fiipik*- 

dtuiduuin  cx  gcnere  fuo  ta^um  cilcx  ad  coiJocandam  lororcm  in  matrioofv  tes  pnv 

.    voltintatc  coatrahentium  iodiuiduum  niocum  xquali  ddem  confercnda  cil  pn-^^/'^ 

in  hoc  cifu  cx  infirmitatc  lis  ccucntc  ex  dos  fupra  lcgitinura ,  fi  hasc  non  fit  fuf-  ^™'^!^ 

partc  vnius  inhrmcturquodtotum'^/-  licicns,  &  Iratcr,  ficft  diucs,  tcnctur,  ^^^^^ 

ciatiuint.i.S.fedfi  iwMm/.j.  infin.verf.  quodrequiriturfupralegicimam^ex  fuo  ^ 

indiuidua  res  voluntate  nm.  i6,,&  ij.f.  conferrc .  Secundo,  quia,  fi  fratcr  in  illa  nti  fen- 

devcrb.  oblig. ,  Bartolus  in  i.  gregk  $.  iUud  dote  exccUiua  patitur  damnum  iu  bo-  tenciA 

Sohnii-*  tmmmenumj^Jjie  fideiuf.AdtAuoaan,  nis,  lucrumacqoiiitinliooore,  ob  illas  ferens 

^/^j^  quaccxaducrfoaficrebatur,diceodum  lororis  nuptiascumpcrfona  magis  di-  minotera 

**  indiuiduis  ,  quod  nooattcn-  gna.  Tcrtio,  quia  ad  conllicucndam_.  ^^*** 

deidam  fic  id ,  quod  le  tenet  cx  partc  dotem  congruam  habico  rcfpc^u  ad 

vnius ,  &  rcTpc^u  cuius  eflct  ocgotium  perlboam,cum  qua  nubit,potcft  dctraiii 

validumficd  id ,  quodfetcoK  ex  parte  de  boois  fideiooramilfis ,  ctiam  fi  tocum. 

ibtiMiiyvad^  iB  aliqte  partc  fcifiriMim  fidciownmiftwm  ditobcBecar«Hi»  tamen. 


.    ^ . .  i-y  Google 
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nilnime  obflantibus  contrarium  fufti-   p.i  rcm  clTc  rationem  in  vxore  maiori  fi- 
flct  loanncs^i^elMfBiilSMsd.  e.  14.  de  dote   bicoQftituea[eiiiunodetat4iodofeai>  ac 
ff.57.,  quietiaifi  afsent  diftitin  Mblfciij  tn  firatre  fimxj  iUani  promittenfe ,  fen 
'4     3 aul!oaliocxpr£rs.eapprobari,&ratio-   confcrcntc co,quod  rationcfcxus  fra- 
CocrAri.i  Qeiacxco  vidctur  dcduccre»quiala;fio  gilis  incoafiantis»  6c  inconddcrati  iura 
fentenciA  ^xKodtndi  eft  in  ordinead  viietpairi-  laciliits  oonrttUnrfienunis ,  quanr tna^ 
naonij  eiufdera  conftitucntis ,  qui  non_.   culis;  Non  inquam,  arbitranclumeft, 
jfn^iitfpf  teneturcum  ^raui  laefionc  proprii  fta-  <)uia  licec  promptius  ratione  fragilia-  fi,„m. 
Tuspati  illnd  tncomfnodimi  fmniodeni^  tis  feins iura  oonfnlant fieminis ,  quam  definicc 
tx  dotis ;  nec  illc  !nnor,  quiconfidcra-    mafculis ,  quia  f.icilius  in  ipfis  prxfu-  fncair- 
fur  in  illisQupcijs  qualincatis,  poceft  munt  dcccpcioaemi  quaminmafcuiis,  runcixfis 
cidem  obeH^  quandoquidem ,  m  illa  vbi  tamen  apparet  manifeft^de  befione  vltra  di- 
partc  quodaniodo  crcfcit,  in  codcm  or-    vltra  dimidium,  indefiniti  fttccurrunt  mittuim. 
dinc  honoris  decrciceret  per diminucio-  mafculis,  & ^Kminis,^  fsicdifnttnd.  l, 
nempropri;ftattt!^cumiotaliisinoom^  %,^,ierefeitd.ve»iie» 
modis,  qujc  indc  fuffcrrct  ;  Neque  ob- 

ftanc  alia,quaecxaduerroaftcrcbancur>   1  n  .  ■  ■ 

nam  abfoluci:  venim  non  eft ,  quod  fiRa- 

tcr  minor,  ctiam  fi  alia  habcrcr,  ccnca-  5' 
„  .  .      tur  fupra  lcgitimam  confcrrc ,  vt  foror 

nubacicquaii ,  quaodoipfcdcftitttcre-  An,fiFacerprotempore,quodotemfiIi( 
ayp^  tur  patnmonio  proprio  ftatui  conue-     promifit  habito  rcfpcftu  ad  patrimo- 

nicnti, ficuti  ncc  vcrum cQ, quod ex  bo-      oium proprium  congruam  promi- 

ois  fideicommiflb  fubicais  fit  detrahei^        foit»  ied|K)Aea  &aus  raerit 

dum,  quancum  fufficic  ad  dotem  con-  '  deterior,  polficeandeni 

l^ruam  confticuendam ,  vc  foror  aequa-  dimiaucre, 

li  nubac,qttando  ex  illa  decraaione  oon 

Kabcictfraterpatrimoniumpropriorta-  S  F M  M  t4  ^  t  F . 

tui  conformc^  vndc  diipolicio  aiuh.  res  , 

Mi0C,tmmmi44elegM.UKamhibct (b-  Titdmiitfiditemiitisexftl^.  i. 
lummodo  ,quando  conflitucns  non  ha-  Hationesfuadentesdotemmmtmfefift^ 

bc^aliundctoc  bona,quotrufHccrcnt      Headimiiuti.  z,  '  * 

ad  proprium  (lacum , 6c  ad  dotem  foro-  TnbtAiUiisetimiiteMiyfothefi  Tatereeit» 
ri  conftitucnd  im.  iiifT  de  fidcicommiffo  i$eniri  non  fU^,  t^  dedMfffi  ep  ,  «e^ 
dctraheretur,  quia  tunc,iicxbunispro-       egeat . 

pri js  liberis  ,  &  ca  bonie  Jideicommtifi  Etim fiVmrfaHits  fnerit  impotens  ex  aU' 
haberi  poffct  coogruum  patrimoniuro ,      ^a  cnlpa ,  dummodo  rmi  fucrit  dolns .  4, 
&  congrua  d05,  vtique  dos  eflet  cx  illis   Solumuiirrationes contrurix  feittenti* . 
dctrahenda ,  fi  vcro  dccrahendo  dc  bo-  -  ! 

nis  fideicommiffi  pro  conftitucnda  dotc   I^Tsqvisitio  LIX.  Fol&dcbac  Caius 

ndiemaneretcongruumpatrimonium,    JL/  F.icerprotemporenupriaru  Sem*  ^ 
vtique  non  tcnerctur ,  vt  dotcm  con-   pronia;filiasegrcgiumpacrimoniunFi,  &      i  j 
gruam  conftituerct,  tantum  detrahcre ,   habico  refpcdu  ad  idcm  ipfi  Scrnpronie ,  Exponi- 
vt  ipie  cacerct  patrimonio  fuHRcicnti,  &   fcu  ipfius  maritopro  ipfa  congruam  do-  cur  Kne* 
conftitucrctur  in  ltacu,quoegeret.       tcmm  fummamiUeaureorumpromific,  ciroU.  , 

Refpondco  quinco  .  Si  fraier  maior  &  dcindc  proprijs  facultatibus  laplus 
forori  confticucric  dotcm  immodcra-   eli,  &  in  deceriorein  condicionem,  adco 
2$    tam,&excedcntcminduplocongruamy   vc,  fi  integrc,  &  infolidumdocempro- 
&  ftncer  vciquecidem  fuccurritur  remedio         milTamfolueret^conftituerecurin  ftatu,  1 
nwior     ^,derefcind.vcndit„proutdoccntBetdsis   quo  egeret,nec  haberec,  quoviuerec.  '  ' 

confl,.    t^fneUia  de  doeefart.6.  priuileg.  41. ,  cr   Qricur  hic  raciodubicandi ,  an  poflfitde 


duplo 

— —  f.  14.iMfw.58,,  vbi  omnes  pra»llegacos      Racio,qua;mouct  hancdifficultatcm 

cicat,  &alios.  Ratio  cx  ijs  dcductcur ,  ineopocilUmumconfiftic,  quod  illa  dos  2 

qfam  fupra  dioebamas,  dum  de  vxore^  jn  illa  quantiutejproaiflia  cft  pro  tem-  Racionet 

oiaioce  fibi  confticucncc  dotcm  immo-  pore,  pro  quo  (tantibus  £icultatibus  fu.idews 

deratam ,  &  imrocxlicam ,  cui  diximus  promittentis  poteraciuftepromitti,qui-  pe^ 

ittia iuocurrcre ,  quando  laefiocll  vltra  nimmdin  illaquantitatcclebcbatur,  & 

dimidiuin  ,  fccus  autcin  quando  cft  ci-  cx  co  tcmpore  cx  tacita  fiipulatione  in- 

tradifflidiumi  necarbitraodumcftdif-  c<epic  hypotheca  iegalis  la  bonis  ciuf- 
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idcmpromittcntls,  pcrtcxtum      t/mVd    data  fuerit  marito  diuiti  ,  qui  poftca 
.  $o  ^  vtpUniiu  C.  de  rci  vxor.  mS,,  vnd^    ccmporc  rcAlcutionU  dotis  fi&us  fucnc 
'  ex  ranc  maritns  hishafaere  cteptc  in  eif-   deterior,  non  poteft  hic  conucniri  pro 

dcm  bonis,  quo  non  vidcturpriuandus    rcflitutionc ciufdcm  dotis ,  nifi  in  id, 

cx  eo  ,  quod  poilca  promitccns  ia&us  .auod£accrepotcft»acc£eac,crgoctiam> 

Itoerit  in  rubncultanbat decerior .  Ae»  u  dotfoeritproaifla  i  Kioero  poteneejk 
ccdit ,  quodpcr  fupcrius  difta  crcditor    qui  podca  fadius fucrit  impotcns  ,id  ia- 
.  hypodiccarius  potefl  auocare  rem  by-  tegreperroluendumnoapourithicco- 

pochecaB  fulMeaani»  non  obftantei  quod  uenirij  nifi  in  id ,  quod  oominodt  pottft 

in  ^lios crcditorcs  tranficrit ,  cum  tran-  cx  d.  tcxtu  /n /.  ficHt  ff.  de re  iudicat.  Sioh 

icat  cum  fuo  onerc«  crgo  ctiam  po-  tiautemcimmwritn i^itiir,itA  cmfocm, 

teric  maritas  credicor  hypochccanos  Secuodaracioderumicurei  ratione  iM^ 

■  rcm  illam  apud  promittcntcm  cxiftcn-  l.petudt.ff.  de  iure  dot. ,  vbi  hoc  priuilc- 

tem curo  hypochcca  in  fui  fauorcm  ple>  ^ium foccro  Patri  vxoris  conccdicur  ra* 

neauocare.  Histamenniiainiftobftan-  tioaeooniunftionis,^uodeidnplicica> 

tibus.  pitcconuincitur;  pnmo,  quia  ibidcm 

Rcfpondeo  ctiam  in  hac  hypothefiy  .hoc  priuilcgium  oon  conccditur  cxtra- 

•     non  obftance  iUa  promifRone  nfta  pro  neolmmo  tfnoai  extrtaut  titmet  femf» 

.  temporc.proquo  crant  facultatcs  fuili-  hoc  vcrnm  pf?  .Sccundo,quiaconccditur 

r^J^^'  dentcs  ad  lUam  dotcm  promifsam  focc-  mMcnte  a^tate  fciitccc»  conftancc  ma- 

in  eahy.  tum  non  pofsc  per  maritum  fupfa  id ,  trimonlo  ;  racb  aatem  eoniURftionis 

?i)thefi    quod  faccre  poteft  ,  nc  cgcat,conuc-  quoad  hunccffcftum,  nc  rcilicccconfli- 

ater  c6-  niri ,  &  coutra  cundem  maritum  agen-  tuatur  iif  ftatujouo  cgcat>aBque  nulitat 

tcm  ad  dotem  promifsam  inlbliduoL^  liue  impotencianiericantecedens » fiuc 

po&e  fc  tucri  pi  luikgio  ,  nc  conuenia-  fubfcqucnsproiniflSoncm,cuma;quccx- 

o 'od  oo-      ^"P*"* ,  /0411»»«  ^»jgf-  pcdicns  ,  &  conucniens  fit  naturac  con- 

vtli    ne     BoffiMsiedtec.  w.n.  ii.  in  fin  ,&Hti.  lunaionts ,  ne  idem  Ibcer  rationedotk 

xx.item  in  fin. ,  quod  ctiam  affirmat  Tc-  cmcndicarc  cog.uur  fiuc  impotens  fue- 

tnisBarlNfa  iul.marititm  i  j.  nk.ix.ff.fo-  ritantcpromiiljoncm,  riucpoftillam, 
li$t.  matrim. , quando  focer,  qui  promKic       Tertio ,  quia ,  fi  foccr  ignartis  ftaCDS 
4     illam  dotcmpoftca  faiiuscll  impotcns    fu.u  uni  facultatum  dotcm  promircric 

Etiam.fi  excafu  fortuito  ,qucmcamenrcprobat  cxccdcotcm  cooucntus  poltca  pro  ca- 

Pater  fli«  tdem  fMWin  ^n^^dus  Boduad.n.  xx.  aflc^  dem  doce  non  poceft  oompdli  fupra  id» 

^ii^  f-f-  j-ens  cx  tcxtu  in  l.  pcnult.  f.  de  iurcdot.,  quod  comraodc  facercpotcft,  nccgcat,  ' 

nt  iinpo-  quo(ifc>ccrpaccrvxons  priuccurfoium-  vtcftiocoofcfi6apudoq}ncs,{k  cxpref- 

ex"c.afu"         ****  priuilegio,  nc  conaeniacur,  vb  colligicar  ex  d.  l.  ex  iiucrfo  ff.  fotut. 

ibittuico  vliraquamcommodcfaccrc  potcfl,  nc  matrimon.,&  l.fuutff.  dc  rciudu.  ,cTgo 

dummo-  tgtSLt,  nifi  dolus  ex  parte  ipfiusinterue-  cciam  fi  confcius  fui  ftatus ,  fccuodum  ^"'^^ 

don6m-  neric,  qute  exceptio ezditdic  omnemu  qucmpotcratpromiccere  illam  doccm, 

rn-iicnc-  aliam  culpain ,  qua:  dolum  non  conti-  ipfam  promifcrit .  &  poflea  faflus fuerit  fy^] 

tit  dolus.  j^^t^  ^  fubdit,  quod  ob  candcm  racio-  impotens  ad  ip(am  m  iblidum  peWpl* 

ncm,obculpamoondolo(ani,fi(bcer  ueiidam,nonpoceritcompe1I>ninadid, 

port  promillionem  incidcrit  in  paupcr-  quod  faccrc  pot=rt,  ne  cgcat ,  quando- 

/  .        tatcm ,  &  impotentiaot  doani  promif»  ^i^idem  ad  hncm  a  legc  intcntum^- 

famiblaendinonamittatpnuilcgiuni^  ramreferrepoteft,<]uod&culiatesroe> 

&c.  Probatur  iam  rcfpontio  primo  cx  rint  co^itK  vcl  non  cognitx  tcmpore 

textu  i»l,cxditierf0^o^JolMt.matrimoa.,  promiflionisjvel  exciterintt  vel.non  cxti- 

vbi focero  patri  vxons  conceditur  ho-  cerint,  quando  tempoce firiiidboisnaa  • 

nory  vt  nonconucniatur  iu  folid um, fcd  cxunc  fuAicicntirf  dunUDOdo  flOn  fiie* 

inidfolum ,  «luod  faccre  potctl  cx  pro-  rint  pcr  dolum  profnfae. 
midione  docis  pcr  ipfam  £afta ,  nec  ibi      Ad  rationem  dabitandi ,  quse  ex  ad-  , 

diftinguiiur ,  an  impotcncia  folucndi  ucrfoaffcrcbatur ,  faccor,  quod  adiicr-  ^^^^ 

infolidum  referuatis  ijs ,  quas  fibi  necef-  fus  bona  foccri  promilteotis  dotem  f>ro  ^ 

lura  non  vium ,  prseccffcric  promif-  filia  ex  dirpofitiooe iuris  oriacur  taaw,  coo- 

difttn-    fioiicm  ,  an  vcro  tucnt  fabfccuta ,  quod  &  lcgalis  hypothcca  pcr  tcxtum  in  d.l.  tririx  _ 

■HMtit^ff"  idcmrcpccuuriiii./<cM2.l./.<'ereiWic.  v>ueA§.  &vtplenius  {/.  dcrei  vxor.aS.,  kaSfOO* 

unpoMii'  Ibi-  fiem  imtem  timmurit*  i^tar  ,  ita,  &  fed  hoc  hypocheoe  pri  uilcgium  eft  'ul» 

cia  ptX' cumfoccrOfVt  non  vltrafacul(4tcs  dam.ic-  ordinc  ad  alios  credicorcs  ciufdcm  fo- 

^^'^    tnr .  .AMfi  cumfocero  cx  promtjjionc  dotis  ccri  fiuc  pcrfofljto  cancum ,  fiue  ciiaio 

JonSnl  quodfacere  poreH  dummm'  hypochecariea»wmUBOdononhabeaift 

vel  ftiene  ^  fi*  '  S^uod,  &  id  nquum  rfje  videatw  ;  hy poihccam  antcriorcm cxprcffam ,  ita 

Ah&cuu  c>  ^fu>  fic  dclumo  argumcntum, .  Si  dos  vt  iftu  cum  tsatito  fto  do^  coocurren^ 

tibus 


r 
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tibus  hic  prxfcrendus  (ic  per  tatum  m      fwe  eo  d^lAo»^  interMenerit  ioUit. 6'. 
l.  afsidmsff.  qui  pot.  in  pign.  habeantiir, non    Conciliantur  textm  4dl^<»ti,  Vt  WUn  4ii- 
in  ordine  ad  aliud  priuilcgium>  quod       uerfantet ,  7. 
habct  ipfe  focer  pater  vxoris  in  d.  l.  ex  Socatt^P^^aKrihAetwrbfftraifyA, 
aducrfo  ff.  fo!ut.matrim.^&  d.  l.ftcut  ff.dt 
re  ikdu.,  &  l.penult.  ff.  de  lure  dot. ,  ne 
ibOiceeiaptiiscoiiaeiiiatttry  quam  fii- 
eerepoltit,  nc  egeat. 

Difticuitasiolummodoaliqua  aducr.- 
fuspra:diaa  in  co  videcarconfiAere^f 
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nius  Patcr  Caia:  pro  nuptijs  ciuf- 
dem  millc  nummos  aurcos  Thcodorico 
mirico>qiiosvtiqueidemTheCKkMnci»  j 
quod ,  fi  ipfe foccr  paicr  vxoris pro  tcm-    potcrnt  ad  fuum  bcnepl.icitum  exigcrc.  £xpoCi- 
porenuptiarum  ciufdcra ,  pro  quo  crat    Et  prxadis  compecit  cidcm  Scinpronio  (,(„1^ 
joj^,.  poteos  lUam  eonftituere,  conmtuiflet    Socero  priuilcgium,ne  poOitconueniri 


«tta  in-  docem  congruam  ,  i!lamquc  in  cfieAu 
flnfiCM  connilinet  marito,6c  poUea  con(htucus 
cffet  in  ftatu ,  qoo  ^^ietf  oon  poiTet  il- 
laradotcm  rcpctcrc,ncc  quoad  partcra, 
qua  conftituerccur  non  indigens ,  crgo 
eaam,  n  pro  tempore  >  quo  potens  eiat» 
promiferit  dorcm  pro  illo  ftatu  con- 
gruam  ,  &l  dcmde  fadus  fucrit  minus 


fiipra  ifl  /quoci  faccrc  poccll.nccgcat 
Ofituriara  hicdiAcuUas,  ai»  hocpriuj- 
legtum  eideaioompecat»  fiue  conuenia- 
tur  pro  dote  tempore  conftantis  matri- 
moni;,ftue  eo  dilToluto,  fiue  c  contraco 
tancum  diflbluto ,  non  vcr6conftante . 

Excitatur  potinimum  ha:c  difScuItas  • 
excontraricutc  iurium  in  hac  matcria 
MlODeM»»nott poterit  retinerc  ex  illa  do-   loquentium;  nam  m  Ldeboc  ii.ff.  de  re  ^ 
te  promifla  cantum,ne  egeat,  quando-    iudicata  videtur  dumtaxathoc  priuile-  ''y 

3uidem,aequalevidcturiusad  rctinen-   giuincompetcrefoccro,  iiconuentatur 
um»aeadrepctendum  .  Scd  facil^ref-   conftanccrnatrimonio,  non  (ic  autcm  eo  concnria^ 
pooden  potefi>quod  iura  confulucrunt   difsoluto .  Ibi-  Scdboc  ait  ita  auipiendum  propo- 
cidem  (bcero,  alijfquc  caJi  priuilcgio   r/Sr,  fiaSoeero  dos  expromiffioae  petatur  nuntur. 
Caudcntibus  in  ijs ,  quae  adhuc  fub  ip-   foluto matrimonio,  tierum  fi  manentc matri- 
Ktfum  dominio ,  &  poceftate  funt ,  non   ikoimo  dos  ab  eo  petatmr,  fuccmreiidtim vti' 
ini js, quorum  dommium pleni  dt  ia^   qiiecfi,vttie maims fuamut eotkUmnetmr^ 


alium  cura  oamiince  cmnsiacuaLf  » 
adeoquc  &c. 


f.  LX. 

Ad  priuilegium  foccri ,  nc  couueniri 
poiOt  a  oiarico  pro  doce  fuprii  id  ^  • 
quod  commod^  poccn,incelli- 
gatur  folummodo  con- 
flantfmatrimoniQ» 
anco  ctiara  di« 
jxmpto  , 

Tittlnt  'ex^seatut .  i.  . 
Iitra  in  hoc  difiona ,  &  tfpunatif  Oatrtria 
:.  propetmtur .  %.  . 

tmeiitimjgereitt  heepriuiU^miirneemh 

itematur,iAtra  quam  commodi  potefl,cen:' 


quam,quantum  facerc  potcfi;Cc(i  in  l.pcnult. 
ff.de  iiire  dot,  vidccur  i  concra^  potius 
ooocedi  iine  cooftance»  fiue  dirempto 
matriraonio,  in  quorura  tcxtuuracon- 
cordia  nunc  cric  imraorandum  .  Adde« 
quod  in  textu  nr  l.ficMt  ff.  de  re  iudic.  in 
princip.  videaturctiam  contrarictas  con« 
cincri ,  quandoquidem  in  principio-di- 
cicur,  quod  ficuctf  quando  agitureom 
marito,  ita  quandoagiturcimi  ioccro, 
nonpoiilcefleconuentio  vltraid,  quod 
vcerque  fiicere  poceft »  &  deinde  nAa 
quodamodo  feparatione  in  fcrmone^ 
ioccri  amartto  dicicur  >  quod»cuma^i« 
tur  cam  ibceropro  promiificioedotis» 
a  1  io  i  u  re  v  ta  tur»  quK  certicoatracieta-. 
tcm  important . 

Videtnr  hacc  diificnltas  in  ordine  ad 
focerum  Patrem  vxoris  dotera  promic- 
tcncem }  quando  fciiicec  inquiricur»  aa 


dirempto  matrimonio  poffit  conaailri  Tituhts 

tantum  pro  co,  quod  commodc  prcerta-  procedtc 
petere  foeero ,  fi  couueniatur  confiante^    rc pocell>nc cgeac,  dsc  de  fubic^^o oon  fiippoH.. 
mairimmdotfeem ,fi  eo  dirempto  .5.  .    fappooeaieyCam oiortaa vnsre  maritus  ^^'  j* 
iluomodo  iuxta  banc  femewtimft  tmtmk»'    illam  non  poflit  cxigcrc  ab  codcm  focc-  jente  lu^ 

tur  textut  offofiti  .4*  ro;  fcdproccdit  iUutc,vd  iiatucojde&- 

SUUimies , im  iiaeta  hmmfmie«imeetieedih  renfe  lacram  doos  martto  poftoI»itRm  1 
tur  hoc  priuilegium,vhi  agitHr  conUantc    vxoris,  vcl  ftancc pado  dc  illa  lucranda,  to. 
matrimenio ,  nm  verb  fMWte  fgUur  ca    vd  eauntibusfilijs  ex  codcmmacrimo- 
dirempto.  nh^qttorumnomine  ipremarimsPater 

Trohabiltns  boc  priuilegium  competit  foce-    agereC  addotem  conlequcndam . 
i,  ro^fmmematiiremifieaiteMatrimmt^    .  ghumumtcs^iwxTauks  dcCafiroim 

Aaaa  l^ei 
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l.rei  iudicatx  §.focero  num.  8.  ff.  falut.  ma-  fi  fol I  pcrfonac  tribucrctlr  ipfo  hltc  lidll 

^      3      trinf,  Glaft  ia  l^ejf  diiterja  jo./,  etd.  tif-t  priuile^iuui,fiuc  agacur  condailtt  ntt* 

Sen(«a-  4«r6o/*4  f»   i»«r/r«Mi  «imr.  67.  jjf.  trimoQio ,  fiue  eodefn  diftolaio ?  V(ie- 

aHe-  eo^.Zafius  lib,i .  fm^ul.  intdlc^.  c^.nu.^.  rius  proccdcndo  »Wfm  Tffr«j  Bnrhof»  ti 

Mns  hoc  arbitrdQtur  lMiul|iio<lipriuilegiu(n«nc  d.  l.  maritHm  n  6y.  ff,  foUu,  mtfrim^kin 

prniile.  conuenuitur  vUra  quam  eomropd^  po^  q uod  ,  qaando  agicQr  (oam  fbcecuii 

giumco-  tcf^  jQompcterc  dumcaxac  foccro  patri  pro  dotc  promifsa  difsoluto  nutrimo» 

focero  n  ^^^*^'  quando  coqucnitur  conftance^  nio,cci4i9  ii  iotcrueniac  iuila cauTa^iiOQ 

oonnenVa  matrimonio ,  feca^  ver6 ,  qaudo  con-  fempercQncedeqdttm  ficctdem  tale 

tur  con- ucniturcQdirempto.  luxtahuiKruum  uilcgium ,  puta  priir.6incafu  ,  quo  ipfc 

ftMite     rcnrumcQugrueatiusaiscrumcoiicilisri  foccr  (ctcnsfc  nonpo^i^fQlucrcdotcm 

nncnino  ait^tos  tncus  j  qui  caEtcroqui  viden-  promiTsam  vicK  genert infidiatns fitt ic- 

llio.(ecus  tuf  ex  dircdo  contrariari;  inprimisad  cundoio  cafu,  guQcxcadcm  caufainfi- 

^^^^  vcrbumvcriiicacurtexcusivijir^irac^ar,  diacuslitcidcm^cacroaoncirca  vitam,  ciialm 

f.ifrfM.y  vbi  cum  di^m  niiftec  nil,  fed  ctrca  matrirooiiium  >  quatenus  pcr-  infindi 

j^fint  immcdiatc  prceccdcnti,  q^uod,qua-  fuaferi:  filia: ,  vt  marito  rcpudium  mit-  tW«»» 

doagiliur^um  ioccroex  piQmtiQooe  do-  teret.  Tcrcio  in  cafu>  quo  in  ipfa  promif- 

1»  fit  vfln  alterius  ittris,quafieiplicaas,  fionc  dotts  (cicns  fc  non  e6e  fiMuendo 

fcdecljrans illam  legcin  prafccdcatcm  cantara  promircrit,  quia  tunc  ccnfciur 

Ittlidit  hac  lu  accipiciidm  eH,ft  cfae  indolo,  fic  fenerotofidiacusjcum 

4>     cIm  ex  promi(f{Qne  petatitr  folMtt  wutrim^  ipTum  deoepcrtt .  Tandem  atpliointn 

OlQino-  nhtVerum  fi  manentematrimonia  dos  ab  ea  lextum  in  d.  l.ex  diucrfo  ff.folut.  matrim., 

*»  iuxw  ^etaturjfmiBrrenim  vtique  cfl,  ne  maioris  in  quo  vidccur  iodiiiind^  conocdi focc- 

WH^am'         (vUfntnftiir,  quam^  qumm  focere  xo  pnuilcgium ,  nc  ten^tar  IWuerc  vl- 

concilie^  f «fryil  ,*  ex  quibus  duu  habcs ;  primum,  tra  quam  comoiodi  poteftiiiecgcatjffue 

(iircexm  quando  dicitur  /»  L  fim  ff,  df  re  conueniaturcooftai^  mattimo|iio,fiuc 

toi,      Mir,>  quod ,  cum  agitur  cum  Tocero  ex  codem  dirempto,dicunt  iii  prinus  Imne 

prQmiluonedotis^ia/irrrvMmirrjhocin-  recipcrc  intcrprctaiioncm  iuxta  fcnfum 

.  ^ligendum  fic  <  quando  cum  codcoi  aUorum  tcxcuuro  mox  cxpoiicocum-ii 

■  agitur  dirempcQ  matrtmonio  ,  quod  deindeitaintcliigeadum«c»vtficoa- 

clar^  cxplicatur  pcr  tcxtum  m       iboc  ueivatur  coaftance  nacrimooio  illud 

immediatC  iubIieq|ueotcm ,  &  dcdara-  fimplicit^r  >  &  abfdui^  habeat,  fi  m 

'  fiQQem  pffaeOBdcmis;  lccundum  dtcifi^  diremptoeidempoaUtriblit,fiiaijQaa'< 
jicmin  terrainis  huius  opinioais,vc  mi.n         caufa  iQCcrucniac, 
lufefti  paccc  cx  verbis  dia«  l.jed  hoc ,       Hac  [?xtuum  fafta  concordia  ntio-' 

Kutiiis  huiufmodi  DD, »  &  prxcipue  nem  aflignant ,  proptcr  quam  conoeda- 

Tetrtu  BArbofa  ad  d.  l.  mMritnm  mm.69.  ff.  cur ,  fi  conuencio  fiat  oonftance  matri- 

/flter.  matrim,  expiicaotcs  cexcum  w  rf./,  monio ,  non  conccdatur  fimplicitir  eo-  5 

fflMiir.M/fwjf.rff'»^  *>f,  dicuntineo-r  dcm  dirempto  cidcm  foccro  pairi  Ratiofw 

dem  non conccdi  fimplicitir  focero  di«  vxoris  rcfpediu^  ad  geneiBiil^agcnteai  curiuxtn 

rcmpco  matrimoQio  priuilegium,  ne-«  ad  dotem  ab  codcm  <ocero  promi6am,  lianc<<n- 

flOQueaiatur,  vlcra  quam&cerepoteft,  ficam  ineo, quod  huiufmodipriuilcgiui  ^^^L. 

IbdfiilummQdQ  excipiendoquodamodo  fundctur  in  quadam  a4i:Aioacpatenia»  !^hae 

hunc  calum  1  quando  conuenitur  di-  quam  habec ,  ^  haberedebct  gcncr  cr-  p^j, 


JllllC- 


rempcQ  matrimoQio  4  cafu  ,  quando  garocerum,quaeaffi:dionondurat,nilI  aiumi> 

fanttcniturcoQftante  matrimonio,dici'  durante  matrimonio  ,^uo  propterca.^  flnnco 

tur ,  quod  dirempto matrimonio  poffit  difibluio,  (icutiaffe^iiodiflbluitur,  ita,  matrijno 

hoc  priuilegiumconcedi  cx perfona ,  &  &  priuilcgium  .  Quod  fi dicatur,  quod  ^ 

iailacaufa  tnterueoientc,  quan ,  quod  in cextu inA/imri i.jf,  ie  re  iml^ idcm^  dfrBn»* 

non  concedatur  fimplicic^r  A  abfoluci,  priuilegium  concedatur,  fiue  agacur  cu 

ficuct  conceditur  $  quando  conuenicur  marito,& Patreeiusad repetendam do> 

confiance  matrimonio,  fcddecurfacul^  tem.dacam  per  nurum,  fiue  agacur  per 

tas  iudici  conccdendi ,  11  non  folum  in-  gcncrum  cum  foccro  patre  vxt^isad  do- 

terueniat  qualitas  perfona; ,  fed  eciam  tem  promilfam  cxigendam  ,  &  tamen 

iufta*  6e l^icima  caufa ,  qualisefset,  fi  i^ence  nuru  aduerAis  focerum  patrem 

(bcercarupciiituslbrtuito  bonaanitfif-  mariti  ad  repecendam  dotem  .cidcoLit 

fetj  quae  cxplicacio  vim  maiiniam  vMte<  foccro  fuccurratur  huiufmodi  prt^tt^ 

tur  naiKre  in  vcrbis  ciufdcm  textus,  gio,fiueadliofuericconftantcmatriino- 

-Ibi-  Sidirempto  wtmrimmii«git»tKcmt*  iiio,fiuecodcmditf9iuco,  prout  coU^ 

fayt^perfona,  id  uAnnimpm.  Adqilid  videtur  ex  eodem  texcu ,  crgo  edam^ 

coim  in  hac  cxccptionc ,  ft  dirempto  ma*  agcnte  gcncro  aducrfus  fQccrmn  patrc 
I  cxprimcrccaulaffli  &  pcrfoa& « 
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fuccurrcndu  cr:t  ciric  foccro,  fiue  gcncr    in  illa  parte ,  qua  dicitur  ,  fed  alio  iure 

ma/kt  cooiUntc  nucrimofliojfiuc  eodcm  vtimnr,  quaadopetitiofiCfiUaolutoaia- 

diflbluto ,  nec  pocerit  offioeie^qtiod  de-  crimoiiio ,  hoeeainen  non  offidt  wrfhm 

iincnce  mjtnmonio  ccfTct  illa  afTe^tio ,  opinioni,  quia  illc  vfus  alterius  iuris,dc 

cutn  iioc  ctum  dici  pofllt dc  nururefpe-  quoM  i.  l,ficMt,  & difpt^tio tn  l.  fed  hoc 

fturooeripatritiiianti, quo tanieii non  »g refenintqr adteituin <ii /. ff.de 

oblLantc cidcm  foccro  conceditur  ctiam  iure  dot.,  vbi dircmpto  raatrimonio  noa 

ulc  priuikeiujn  jnatrunonio  direoipco.  excludicur  rcfpe^  (bccri  patris  vxoris 

Si,  inquam  BoedicatttrrerpondetTfirM  priuilcgiutn,nc  oonueniatnr,  fupra  qua 

Sarbofa  ad  d.  l.  mjritum  n.<5i.  in  princip,t&  commcxle potcft  fimpl  iciccr,  fcd  CJntum 

m.67.  verf.,  &fecmdtm ,  priuilcfiiuia.*  in  cafu,  quo  dolus  ex  parcc  foccri  docem 

fooeri  erga  genenmi  fondari  io  aneftio-  promicteniis  ineeruenerit ,  (cilioet  Caem 


ncs ,  qua  iftc  tcnctur  crga  illura  ,  quas 
ce^t  cc&iace  macrimonio ,  non  in  rc- 
uerentia»  & obedientia ,  quam  ipfi  de> 
bcat  ;  priuilcgiura  vcr6  Ibceri  patris 
marici  cr£a  nurum  Amdari  io  obcdico- 

•       m  •  •Ji.  _ft  ■. 
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rroh.ibi- 
lius  hoc 
priuile- 
g}um  c6 


tc  oon  habcrc  bona  fuificicntia  ad  il- 
lam  foluendam  promifcrac  gcnero ,  vc 
illi  infidiaictar,  fenillum  ad  matr»* 
monium  cum  filia  induccrct ;  atque-» 
iiaiic  interpretadonem  admiccunc  LO' 
tia,&reiierentia,qaamiftaiUidel>ec«  ibrdUw  rra/.|o.»im.$.»<MMMy.^s^'i» 
tanquamfupcriori,  quaspcrfcuerat  ctia    Bc^iu  dcdote  cap.  1 1.  ««.  15.  Dcindc  di- 
mammoaio  dirempco>pcr  texcumiii/.2!.  ci  poceft  cum  ,Ait»nio  Riccardo  in  mMU'  ^ 
f.i»«B.rer.  ma$.  adcoque  non  minim  dn^omlmiimseimUs  ad  pi  xxim  pamp' 
cfTc  ,  fi  ccffantc  matrimonio  in  illo  ccf-   cundafrMeept.  ^.nu.  59. ,  quod  illc  ccxcus 
^cpnuilcgium, noniicio  iflo .  His  ca-  M<./!r»r,tcaiotclligcndus  licin  illa par- 
men  minimib obftantiboi.  te,qaadicitur ,  fed  aU»  imre  vHmmr »  vt 

Rcfpondco  probabiliuscfTc  ,  hoc  pri-   acquumquidcm  vidcatur,  vt  foccrcon- 
uilegmm  compeccrc  ioccro pacri  vxoris»  ucntuslbiuco  matrimonio per  obitum-j  Confer»^ 
fineoonueniatur  pcrgenerumoooftai»*  filiateneatar  bfolidum>reclnosalio,  („r 
tc  matrimonio  ,  liuc  eodem  djflbinco»  ficalioiure  vtimur  modorcilicet  con-  innicem 
nifi  dolus  ex  parce  ipfius  intenieiierit  4  demnando  ioiblidum,  modo  tantum  m  huiufmo' 
Glofa  M  l.  tjt  ditierfo  ff.  folut,  ■MirfMM.y  quantum  potefl ,  rcgularitiraucem  fo-  j^"*'^^^* 
©etit  fo-  •^^'^■^«'^'"'''"''•'■'''  ""'"^'^'^'^"•P-jjr/*'*^*"»*-   lummodo  in  quantum  potcft ,  nifi  ex  ?f,2£  • 
fcso,&ii         Campeggms de dote  part.  }.    %%o.,  caufa,  fi dolodoccmpromifcric,(cicas  ic 
CQnaeniii  tMftaiHmtr.  He.  4e  dwtat.  imer  vir. ,  &   ruon  pofle  rbinere  ^  nqc  arbicianda  eft 
iaf  con-  vxor.§.xi.n.  14..,  Molinade  infljifp.p.^.   jjaec  intcrprctatio  contraria  omnino 
Ifante-.    «.  8.,  lojnncs  ^ngeius  Bojjius  traU.  de  dote    verbis  ciufdcm  textUS  ,  dum  ibi potius 
iriArnmo  ^  j  j ,  „„.  i .|.,qui  aliosplurcs,  tamcx  iut  dicitiirjquodaeqaiMnfit,rtetiamdlfl<>« 
eotUrcm             ^*""  Tncologisallcgat,  &  di-    luto  m.urimonio  non  condemnetur,nifi 
•H}  nifi  cit  hanc  cfsc  communcm  lcoccociam-j .    io  quancum  pocelt,cuindicacur»  iifioi  , 
SiMrae- Hancopintonemiodefintc^fiiievllara-  ^ftf«fMiM<|jfir«tfN«r,qaCferbaaBfe* 
nericdo-  ftri(ftionc,fmc  ccnucntiofticticconfian-    nintur  ad  interrogationem  pr.^ccdcn- 
lus.       te ,  fiu^  diiloiuto  matrimonio  exprefsi    tera,        cnm  focero  ex promifjione  dutis 
coraprobanc  cexcus»  cam  ini.l.  ex  diner/o   t^atur,  in  td  quod  facere  poffit  iamtumiiu 
f.foitit.matrimon.y<\\xzttiind.l.penult.f.    fit }  dccumfubdAtur,  Sed  alio  iiire  vtiy  • 
4^riifrriior.,necaduerfccur  tcxcus  iA(/./.   mw^vtiquchic  viusaltcriusiunsdiuci^ 
.    ^atfjf.JrrrMitfic.vbidicicury>Md^0i»>  fusdebecfnppooiitiueyqttoddamna- 
revtimur  iuufta  /.  fed  hoc  ita  iramediate    ri  caocum  poffic  in  co,  quod  commodi 
fequcnci,  vbi  exprcfsc  dicitur,  quod  ref-    pocell .  Non  mquam ,  coatraria  arbir 
pcftu  foceri  Patris  vxoris  coocedacur   tranda  eft,  quanao^BidcmiCiiin  pi«» 
hoc  priuilegium ,  fi  conuentio  fiat  con-    dentirdidum  fueritjhocpriuilegiuOLj 
ilantc  nucrunonio,fccus,fi  eo  dirempto>  aBquecompetcrccidem  focero ,  ac  mari* 
cam  referatur  in  hoc  cafu  ad  pneoeden*'  to,&poftstperinterrogatioiiem  inqui- 
tem,quod  dicitur,/f(/  alio  iure  vtimur ;    raturquafifegrcgando  ifium  cafum  dc 
Non  mquam  aducrlatur ,  quia  in  pri-    focero  a  primo  caiu ,  quafi ,  quud  noa^ 
tur  luxta  iiiisccxtusi»(/./.^c«r  jf.  ifrrrM.loqiu-   idemdicendumfic,&  dicaturhocasquii 
h.tncno-  ^^^^  indctinite  non  diltingucns,  aii  focer    videri,hoc  vtique  rcfcrtur  adcafum  di- 
conucniaturconilancc  mittrifflOiuo,an    uerfum  a  primo  ,  fcmpcr  confcqucns 
tcttusaJ-  verocodiisoluto ,  Si  ficabToluti  diceO'^   idemlbiiat ,  ac  videri  aequum ,  vtcon- 
kgati,vt  dumefsetjquod  nunquam  tale  priuile-   demneturin  folidum;  vndc  vltim6  rc- 
non  con-  gmm  compcterct  ibccro patn  vxoris,  &    iblutiu^  fubditur ,  fed  alie  inre  vtimur, 
^^■^1  •    iicci  in  ky.imincdiatfe  fubfcqueiui  fiac  fciiioec  r^ularic^  'non  oondcranando 
-  docimiii»^qadiBWit iiic inicUijgioit  ianciiffliufidolus  cx  parte  ipfius  locert 
.    '  •   .       *  Aaaa  x  ui- 
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Goncilia' 


« 


tf^    .  CoQtraausXVI. 

iqteraencrit  oiodQ  fupiaciplkatQ.  ^9f^mct4U9itiifiuif$§tm9iltf9vm' 

%  Ratio  huius  noftratcomrotmis  rcfpd*      ris,li  comiematKr  i  genero ,  ac  ie  Stctr^ 

jp^,  „f  fionisc^  co  dcducitur ,  &  pcr  hoc  ctiam      Vatre  marithfi  comniat» miiri$ ,  x. 

fe£tn ge.  foluitur  r4tiocootrariscreiitentiaB,quo4  99eerTater  mariti , cmtemH»  i 7{mm 
n«ri«  fcilic?t  foccr  refpcitu  gencris  habctuy  e^i  ali*  caufa,potejl  fe  meri  ^iuilegit^ 
b«ar  Iot  }qco parcntis /. f im4  p^rni^M  iO,#".  /o/«r,      comematnrntfticduiiow!  egeat .  3, 

^  P-vciV  fiMirf «.  l.fin,ff,itmi  ftahm  ^  Vt  indipiit  focfr  Ptffrr  vxorif ,  fi  eonmmur  tmm 

o**      I,  nM/flti/*  §.  /jw  i>tfy*ff  f .  4f        cui  .  ttim^MiriftkttfrMtfm,  f, 

{iropterca  dcbetur  r^uerentia  Me:(ander 

n l.  vcneralittrtmt^      4e$niiu  vocatid.f  'TxIsqvisitio  IXl.  Haftenus  de  («!■ 

^i«r&4  decif.^.  1».  9.  /» furimip.,  Vafcbalif  JL^  uUcgijs  Soccri  Patris  vxoris ,  ncj 

^fc  W<>|f* /Mfri<?  f9t,part, i,  c, g.wt.ti „  woucoiri  j^lfit  a  Qeqero  pto  dotc ci-  i 

1|il044eMIIIB|iCttereqtif(iQnextingui*  dem  p|0p|i6a,  vltr;^  quam  ooaqinodi  SmTiii 

tur  extinfto  matrimonio  per  obitura  fi-  potcft,ncegeat.Nuncfupponimus,quod  Hl^^ 

liaB,<juantumui5,n.adhUQ0QQf»ta^u*^-  jdeai  Soccr  Patcr  vxoris  fit  dcbitorcx  j^!"'» 

liter  foccr,  qili^ nwiUit» «(Umcipli,  n  ^        1  ^CiiiccC  ex  «liit  contraaibui 

foccrQdebcturrcucrcntia,cumoDliga-  vcrfuseundcm  Gcncrum,&  ficinquiri- 

Ddulnai         reucrcntialis  reitqQia;  ^dhuc  r?-  TOus,  an  «dcro  generQagentc  aducrfu» 

mn^,  nnqeant  >  prout  iHXat  htimet  ^dfigeifu  fQoerttm «4  confccutionem  creditomm, 

(tcoon-i  BOlJtustraS.ticdQte  c,  ii,ni4m,i^,  in  ftnr ,  qux  tcnet  cx  aliacaufa  ,poflicidcm  fo 

«xttnpi-  &priuilcgia  gonccfsa  perfoaar  proptcr  «cr  ic  munirepriuilegio  ,  nctcncatur, 

iwr  dlrc^  rcucrcntiam  ex  a(Hnitate,&(coQiuq&iQ^  fipti  quam  commodd poifitdetrahendo 

fStJl^     0*»  matrimonium  dumnt  adhuc  fa-  ca ,  quaj  fibi^ ^^miliwiim^mrmifi 

iutO  nutrimonio  CackeranHfdedf,  5 1 , n«.  a4  viwm  , 

14.,vMa|iqtDQ.,^inn  ajlcgat.         H«c4i£cultaa,ou«fls]apactiai.  S 

quibuscorruuntea,qua:procontraria^  lari  proponitur  de  (occro  conucnto  in 

Opinionc  affcrebat  garbofa  ad  4,  /,  mariti  ordinc  ad  generum  agenicm  eiaminari  P««* 

ff.folKt.  matrim. ,  quod  fcilioet  hoc  «tlMa  pQteft  dc  SoceiO  hWrc  mariti ,  fi  ™  ^ 

priuilegium  rcfpcdu  foccri  fundctur  in  conucni^tur  a  Nurq  vxorc  fili;  ex  alia 

affwf^iQQCquafipatcrna,  qua;cxtmgui-  ^aula  a  caula  dotis,  &l  m  ordinc  ad  nunirl 

WrcUrcmptQ  nutrimoqio  per  obitum^  vtrumque  vtdcQtur  pofse  cfle  diueriLi  marico , 

fiVm  i  Corruunt,inquam,  quia  gratis  iura,&diuerfap  rationcs  decidcndi.  ttitSo- 
omoinQ  diqitur,  c|uq(]  praectse  fundctup      ReibondoQ  primo,Soccr  Pater  nuriti,  coo  Vi> 


iUaafibftiQiicii|.priiqsb<]uia9ficirec  etiamu  a  Nuru  coQucQiatur  cx  alia^  "^l^' 
auerfio  inter foc?rum,5c geQcrumetiam     ^"f^  3  caufa dotis ,  gaudct  priuilcgio,  ujmjtur 

confiante  matrimonio  adhug  illud  rc-»  Qc  coQueniatur  fupra  quam  commodc  4  Muru, 

mediumeodeaiperfeQerante  nemine^  potdl«Hfcef|aiagiicommuQi$^teo<  « 

feiudtantc  compcicrct  cidera  foccro ,  &  lia ,  quam  fuftinent  Tanlm:  de  c^rQtnl, 
Q     tamcnnoQ  fundarcturin  lilaalfeaione,      dinerfo^  &  ml.reuwiuat^t  i.f(ieeron,i,  ^qmin 

SQlmin  I^^^  i"'^  popus  fiindant  priuil^ta  f.f9im.ma(rimonio,TetrHs9arhof4  in  Ijeuh  ti,lioai* 

Wxmd'     aliquo,quod  natura  ineft.noq  quo4  ritmmi.^8.  in  fnCf&num.Sj.  verfprout,  waaOt 

VQiuniaiC J  rcucrentia  autcm  »lla dcbita  ^  primns  ff,  cQd,  tit.,ioannes  ^i^elui  Sof  i  n<i"* 

fofBtfO^  geqefOOritur  e«  naturaliqua-  fiustraSJe  dtte e.ti, nm.xi., &iS.,  vbi  f^^^ 

dam  quaiitatc ,  affcaio  cx  voluntaria-»  aiiosplures  allcgat.  Expreis^  deducitur 

Jiabitudinc .  Tandera  non  fundatur  ii-  tx l,nonttNm  ff.  4e  re  indu.  vbi Uc legi-  |ukg^, 

iudpriuilegium  milla  aduaUaffi^Q->  Xmt  mitmtm  dttis  wtmitt  maritas  in 

|>C,(cdpOtiusindcbitoaffe(aionis,quod  quantum  facere  po$t,condemnatur  ,{ed  ex 

vimhabctinrcuerentiadcbitayluEcau..  aitjsquoquc  contratitbus  ab  vxore  iidicto 

fCB)  adhuc  pcrfcatiat  tlVnQft  vmsk»  t^mtcntus ,  in  qHantm  facere  potefl,  conde.  j^^^  ^ 


mnandused  ex  D.  Pr/  conflttutione  ,  &  li-  jaf,onej, 
«ct  hic  textus  videatur  pra:cise  ioqui  quibus 
taMWM<«MHMwMtamB^M«Ma .  de  marito ,  quandQawucnitur  ei  alj;s  inmamt 

■  caufisadotcabvxorcjtrahcndu^tamcn  h*c  «1- 

I(  X  i,  cft  c»  pariute  rationis  ad  locerum  pa^ 

trem  mami  ,  quando  conuenitur  a 
An,  fi  foccrpatcr  vxorisconucniaturi  Nuru,quod etiamclariexplicaturpcr 
cencro  cx alia  caufa  adotegaur       lextum  immediati  fequentem  /» /.  (ictt 
.     deat  tali  pitllil^  ,  mim  f.  eodm  tit,  vbi  fic  legitur /iatf 

mamcmmarirtt^tur  ita,&CMmfocero, 

SyMMsAJLiyM,  ideft,vtibiexplicatGlofa,f>4/re  viri,vt 

mt  vUra  fmdtates  damnetitr,  &Coqgrua 
^^fidUtaUfii^tlmitjifcfitm,  ti  QttidaB<aiaQiieiificdoGcniniuur,qua^< 

doqu*- 


\ 
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doquidem  non  roinorcm ,  quin  potius      Ncc]uc obf!anc  di(baritaoes ,  quae  Ai« 

niaiorem  teaecur  vxor     ,  Cw  ourus  piae»aducrro affei^o(ur>qudd  fdiH 

babere  erga  foceruiQ  P^trean  iBariti  cetSocerPater  maritioomparatiuiad 

rcucrcntiam, quaiij  verfus cundcm ma-  Nurum  habeatur  loco  Patris,  non  fic 

ri(um(  cum  ncmmc  diicepunce  habca-  Soccr  f atcr  vxoris  coniparatiu^  ad  gc-* 

lur  looo  Pacris  per  textum  m  /.  fiia  fth  nerum ,  &  quod  tcx  tus  in  d.  l,mm  tantm 


nentis  \6,  ff.folut .vuitrimou,       '    '  f,  de  re  iudicata  innSa  l.ficHt  in  princip.  Soluun» 

llefpofldoo recufldo.&Kcr Pater vxo-  indefiniti  ad  quamcmiquc  aftiojicm cx  '^^^'^ 

rts ,  fieonueniatur  a  Genero  cx  alta->  quacunque  caufit  tribuat  hoc  priuile-  ^^i^^^" 

.     caufa ,  feu  cz  alijs  concraaibus  a  dotc,  gium  Soccro  Pacri  marici  iu ordine ad  fan^j^-^^ 

4     probabilius  ctiam  Qoapotcft  compelli »  niurum,  ooinparaciui  verbadSoceruai 

M  ^vxo^  nifi  in  quantum  oommod^  poteft ,  ne^  Patrem  inom  in  ordine  ad  generunL.» 

fi 06-  egcat.  (fjmpe^ius  de  dote part.  5.  f .  X J  i .,  non  confcrat  1«  d.  l.ftcut  jf,  de  re  iitd.  nifi 

ueni.irur  ^iexander  in  t,  rei imitiuuA  nm».^. t/erjf.  in  cx  promillionc  docis  -ibt-  M  fi  cm  [a- 

i  gencTQ  dn^  ff.foliii.matmmio,  nuentim  in  i,  cero  exprmij^one  dotis  agatur ;  Non,  in- 

«X  alia^  peut  nnm.  9.  jf.  de  re  ind.,  loatmef  .Avgelm  quam ,  obdant ;  non  priroa ,  quia  licct  Textus 

cmla-.    9offutt  dfi  iott  f,  |  i.nM»,  z8.  adnerfus  om-  tcxtus  in  dji.qma  oarenttsff.folutjmatrim.  loqu«u 

*"^bi  "^*  fri^itiitai    frMtdmi  re/p^nftoae-, ,  Joquatur  pracciie  dc  Soccro  Patre  ma-  J?^*"* 

^us  gaaZ       confidcranics ,  quod,cum  in  tcxtu  riti,  vt  no:a:  ^jlola  ibidcm  ,  quia  tamen  ^ 

dec  hoc  ind.l.mntantumffjdereiiidit^ztapliztiut  ibiaddiicitratioacm,  quod(i:ilicethoc  ^j^g^/* 

priuik.  dicatur  ,  quod  martto  oompccat  hoc  verificctur,quia  vxorn^eftvnacaro 

fio.       priuilcgium  cx  alijs  caufis  a  caufa  do  cum  marito  ,  qui  cft  filius  ciurdcm  fo- 

tis ,  hocque  extcfldat  eciam  ad  Soccrum  ceri  >  qu jc  ratio  «equ^  miUtac  m  ordiae 

Patrem  martti  bt  j./irar fiibreqncnti ,  &  ad  focerum  patrem  vsorts ,  cum  qna^ 

cumdcindeiK/J^-y'''/'^  loqucnsdeSoccro  failuscft  vna  caro  vxor,non  finc  funda- 

Fatre  vxoris  4icat  folummodo  ej[  pro*  mento  iUius  difpofitio  crahicur  cc>am-« 

<Mj0P«Ne  dotit  inferant ,  quod  vltra  cati>  ad  Sooercnn  Patrem  vxoris  m  ortKnead 

famdotis  SoceroP.itri  vxoris  non  com-  gcncrum.  Dciiidc  liccttcxtus  ind.l.quitt 

pcut  hoc priuilcgium  aducrfus generu  parentis jf./o/wf .nidfrim.ioqucrcturprae* 

agentemexaliacaufii.  Addunnrkerius,  Qst4e  Socero  Patre  marid;  alij  tamai 


R.ntiones 
pro  b.'\c 
refpon- 
fiooe. 


ordine  ad  nurum ,  quandoquidcmhic  quuntur  cciam  de  Soccro  Patrc  vxoris 

habetur  loco  patris  ncmioc  difccptante  ifl  ordine  ad  Qcnerum,  &  ipfum  Soceru 

rdrpcftii  ocwas,  aon  fic  tUe  refpeeta  oomputant  looo  parencum.  Tandem, 

gCoeri ,  quia  licct  ftridlior  ratio  poifit  confidc- 

•  Probacurcamcnrcrponno,quia  ratio,  r^rt  in  Soccro  Pacrc  filii  refpc^u^  ad 

obquamSoccroPatri  vxorisconccditur  Otirumi  quem  io  Soooo  Patre  vxoris 

hoc  priuilcgrum  in  a(5lionc  dotis,xquft  comparatiuiadgcnerum,co,quia  ia_, 

milicai  mtauorcm  ipfius  in  quacunque  jllo  adcfi  fortior  obligatio  prouidcndi 

«lia  aAiooeex  aliocootra^u ,  quando-  in  neccfsarijs  non  folum  filio,  fed  etiam 

quidcmhacccftreucrcntin,& honor,qui  ipfius  vxori;  nihilominus quoadhuiuP- 

ipfi  debccur  a:quc  a  filia ,  acagencro,  n^odipriuilcgiumnonconhdcracurh^ 

qai,ei  quo  oonftituitur  vna  caro  cum  ratio  praecis^ ,  fed  pocius  reaerentiade» 

^lia,tcncturtitulorcucrcntialisob1iga-  bita  ,  quxcfietiam  io  GcactO Itfpeftl| 

tionis  crga  Soccrum  Fa  trem  ei  u  idenu  Soccri  Pacris  vxoris , 

filic ,  qa«  eciam  cx  fupcrius  diais noa  Noiifecunda,  quia  lioet  m dj.fiaitf, 

extinguitur  per  obitum  ciufdcm  filix ,  de  re  iitdic.  fiat  iblummodo  mentio  de-* 

ergonon  cit ,  cur  huiulmodi  pnuilegiu  actioncquoad  promiflioocm  dotis,  noa 

aequCflondebeatur  inaftionedotis,ac  pfopierea  ibi  fit  reftri^o  priuile^j 

inquacunque alia  adionc  ex  alia  caufa  quoad cauHim  dotis ,  fcd  haK  caufa  ibi 

adocc?  Confirmatur,  quiahuiufinodl  poaicurexcmplihcatiu^^nonrcllri^iui» 

priuilegium  quoodSoccram  patrenLj  TC  ootant  {'ampe^iiis  dedotepart. 

maritt  compctit  aduerfus  nurum  non  iji.j  loannes .Att^clus  Boffms  traB.  dcdote 

folum«xcaufadotis,fedctiamex  qua->  r.ii.nui0.3.8.Necobftat/^uodin(i./.;)on 

eanqae  aliacaufa,  prout  cxprefsicoUi«  tmunm  f.dtre  kiik,  inniediati  prsece-  ^pll^ 

gitur  ex  tcxtu  inrf././ifiKf  jf.rferf/«i/f.,  dcnti  dicatur  cxprcfsc ,  &  ampliatiue,  ri*«wa, 

ergo  eciam  idcm  compctat  Socero  Patri  quod  maritp ,     Soccro  Pacri  marici 

Txoris  aducrfus  generum  fiue  agentem  coapetat  hoc  priuilegium  in  oidine  ad 

ex  caufadociiy  &ucciaiia^ttaictinqae  qtiamcunquea^fUoncmctiamvltracau- 

Mu(at                        ...  Uado(i$y&percoafcqucascumw</i. 


rauimus,  rcuerentiae  debicae,  noiiTide^ 
tur  hoc  priuilegium  mulieri  aduerfus  ^ 
maritum  conccdcndum ,  quandoqui-  Rationc 
dcm  non  illam  reuerentiam  debet  ma-  fuaden. 
ricus  vxorif  quam  debct  ipfa  vxorma-  »s  hoc 
ritOjVel  nurus,  vel  gcncr  roccro ,  quia  prinUp. 
vxorcandemdcbccmaritOjVtfupcriori,  8"""  n 
&  capiti per textum  /n  l.dU^.eugaiuer 


fitut  dc  Soccro  Patrc  vxoris  dicatur  quo- 
adpromi^onem  dotis ,  hxc  vltima  dif- 

Soatio  ftet  folum  rcnrifkiu^ ;  Non  ob- 
ac,inquana,  quiacum/»/>4c  leg.fuut, 
puUaponaturparticula,  pcrquampr^- 
cedensregula  reftringatur>  lcdfiatfo* 
lummodo  mentio  de  debico  ex  promiC 
iionedotis,pottuscft  prxfumendumpro 

«xempliiicationc  diftat  regul«  prsccc-    ff.folut.matrim. ,  &  l.vnku  f.cum  mem  naVuer 


dcatB!»  qttam  pro  reftriaioiic  ettuikni. 


$.  LXII. 

Aa  ffiulieri  pro  dote  pconiflSi  ooapettt 

didum  priuilcgium  adiier> 
fus  marituQi-. . 

S  r  U  M  UKIVM. 

SttttUt  iifquifithnis  expofitttt,  X. 
QHomodo  fmffit  babere  laam^iudU»  hdC 

tn  vxon.  X, 
SAMWy  fudentes  hocpriuilegik 


feterevxori  aiifrfni  vt.iriciim.  5. 

'  ri adHerjMS  mantHm  pro  dote promtjfa    vbi  cum  hoc  priuiicgium  cxpretlis 


l.derei  T;jr0rd3.non6contra,cumvxor  fiunuri. 
fic  fubic£):a  viro,  &  fubeius  dominio,&  tnn. 
poteftatcquoad  gubcrnationcm ,  vnde  ' 
,4p(^oliis  4d  Epbef.^. ,  &  ad  Thefobttic.}. 
iubetvxores  cfle  fubdicas  viris  fuis  can- 
quamSuperioribus.  His  umcu  mini" 
njiobftancilNis. 

Refpondeo ,  mulicri  aduerfus  mari- 
tum  pro  dote  promilTa  compctcre  hu- 
ittrmodi  priuii^ium,  nc  coueniri  pollit, 
vltra  quara  commode  poteft  Vetrits  Bar- 
bofa ad  d.  L. maritum num.  S3.,  &  fijl  S- 
/«ter.  matrim. ,  lotmes  Jt^eUa  B^fm  4i 
dote c.M.wi. ip.,  Zafms ad  d. l. non  tantum  promiff» 
num.x.  ffjiere  iudic.,  Kebellus  de  obUg.  iuft.  comfait 
p«rrjbiw.5.f.9.«Mi4.fix[»efsidedud-  hoc  p 
turcx  tcxtu  inl.non  tautumff.de  reindic.,  n*!"'* 


4 
Mttlicn 


€M^ititb0cpriiiUegum.  4.  ~  "  pregnantibus  verbis  fucrit  concelTum 
SoluuntHr  rationes  contraria.  5.  maritoaducrfus  vxorcm/ubditur.ifrf, 

tipc  priuilegium  compctit  etiam  vxori  ffi    &  in  perfona  mulieris  icqui  Lance  feruari. 


D' 


Js-^isiTio  LXII.  Proraific  Caia  in 
contradu  nutrimoniali  initocum 
!>cu)pronio  pro  dotc  librjs  Impcrialcs 
quinque  jnillc ,  cu  tuquc  ccdcrct  dics  io- 
*■     lucioots  earuadem  conuenu  ab  eodem 
,.5"^^*  Scmpronio,curanoncirct  idonca  adto- 


squitatis  fuggerit  ratio  ,  quod  idcm  ha" 
betur  in  i.  ex  diuerfo  §.  i .  ff.foLut.  matri- 
monio ,  vbi  pofl  dcaiionem  fubditurra  lun ,  & 
tio  in  haec  verba  9  ficmi  emBfmkfiut  dth  naum 

bitur  ei  exccptio  ,  quamuis  fit  iurc  ciuili  pro 
obiigata,  6iiicctcxcontradtumacrimo-  po^'™* 
niali  de  iure  communi  oon  arguatur 

inrcr  coniuges  focictas  in  bonis,6cmul- 


Afquin-  j^ij^  doccm  promiUam  pcrfoiucndam,  cominus  vxMuerfalis,  cxquaiociecait* 

fJiutiu!  "''^  ^"'^  ingcnct  (110  danino  cxdpiebac  conccdicur  hoc pnuUegium  pcrtexcuoi 

*  de  pnuilegio,  ncinplus  polTctconucni-  »n/,/iiMif,  ^iw/.<if    /«</.  nihiiominuscx 

ri ,  quam  commodc  poiicc .  Qu«iitum  vnitatc  indiuidua,  icu  quali  indiuidua 

fuit ,  an  Jiuiuroiodi  priuilcgium  ddem  vicse  talis  focietas  a^itur qoalis  fudi- 

iuiTragacur  i  ciat  ad  huiufmodi  priuilcgium  pcrtex- 

•  I^ou  vidcturpolTc  habcrc  locura  hoc  tum  in  l.i. ff.de  aRjrer.amot.  Quamobrc 

friuiicgiiim  in  hoc  calu ,  quandoqui-  hac  racione  fociecacis  in  vniiate  vioi 

dcm  hoc  conccditur  in  ordinc  ad  vita;  maritus,  &  vxor  in  hacqualitate  vidcn- 

%     nccciiaria ,  quiB  neccOius  non  poteil  cur  ciic  pares ,  &  priuilcgium ,  quod 

QBomo-  confideFari  io  mnliere ,  refpe&a  cuiot  propcer  candem  coooeditur  marico  ad- 

do  poflic  maritus  tcnctur  ad  omnia  oncra  pro-  ucrlus  vxorcm,c!rcconccdcnduracnain 

hftbere    prio  itacui  conuenicnciaivndcfolucndo  vxori  aduerfus  maricum  ,  vc  nount 

loaim  tnintegrumdocempromiflam»  ooon-  jlkxmiermd.LwmtmimiiwmA^&M 
ft^^^uu]  ^^"""^  conftitui  in  Uatu  ,  quo  egerec 
yxoce.  quoad  ca ,  qux  ad  propnum  Itatunu 
perciacdC.  Nihilommuc»quiaadcaii- 
dcin  vxorcm  poicft  incumberc  onus  vel 
aleodi  i&lios  cx  alio  matrimonio  ,  qui 
aliuDde  non  liabeant ,  vel  parcncca,  vd 
alceriuscaufie  prasualcntis ,  idco  noOjt 
iDCWig^Vii  cxaminanda  proponitur. 

Bc  quidem  prima  fo>nte  attcnta  ra-  gium,  quodconcedictir  propter  iiidiai- 

|iMia>qaamiapcwedeiuibusoQiilide;  «ttam  viias  voiiaceniy  oe  /ocictarcm^ 

*  ■  '    .                                 '  comu- 


/«/0»  ff.  de  re  iud. 

Ad  rationes ,  quxex  aducrio  affere- 
bantur,dicendum  quideffleft,maritum 
in  matrimonioconndcrari  vt  caput  fac-  5 
ininaB,  hancqucquoad  rcgimcn,&gu-  Soiuun- 
becoarioncro  efle  Aibdicaffl  viro ,  fcd  nr  ntio 
hanc  non  eifc  rationem ,  proptcr  quam  ne$  «»• 
marico  conccdatur  buiufmodi  priuik-  t»n*« 


^  ij  ...  i.j  \.> 


DcDotel.Dir<).U.§.LXnr. 

cooiugateiHtprapcerqvaincciamnia*      '  ^  *  ' 


ritus  dcbct  vsortreuerentiam,&  hono- 
rcm,  cum  cenreanturviia ,  &  cadcm-. 
pertbna,  pcr  tcxtum  mix.f.de  eB^m, 
Mvor.vnd^nbi  ad  inuicem  dcbcnt  rau- 
-   tuaoi  afie^oncm,  hooeftatem j  &  amo- 
fem  reciprocumy^uje  omnta  non  Tideo* 
.  tur  congrui  pati  intcr  eo/dcm  coniuges 
rigidam,    inciuilcm  eza^ioncm . 
^  ExquibusomnibusdeduMrepoterit» 
Hoc  ori  inordinc  ad  «qualitatcm  intcr 

Mtkcianr  coniugcstcruandam  ficuti  maritocon- 
eMBpenc  oedtair  huivlMt  eicepdo  aduerTus 
«ia  vxc  vxorcm  non  folum  ex  caufa  dotis ,  fcd 


tr9  ^afitttttextuiia  d.  1.  peoult.  lo.' 

ReijcitKr  intcrprttatio  conceiens  hoc  prini' 
iegiim,  quindo  vxoragit,&qHaiido  t^it 
mvitus  negms.  ii. 
Jiiterpretatio  Clofx  conurnit  cumpraeeAlh 

ti,  adeoq;  eodem  modo  reifcttur .  IX. 
$i  extrmem  fimpUfHer  ftemiferit  titel» 
donationis ,  non  potefl  conueniri  vltrtL* 
qnam  commodipoteft,feciavero,  ft  ali- 
.  fM  atifo  fmm  fmit  iektm  txiw- 
ri$.  ij. 


DIsc>yisiTio  LXIII.  Extraneus,  qoi 
nullo  iurc  tcncb.ittir  Scmpro-  I 
nix  dotem  conferrc  ,  dum  agcrccur  Stacu* 

   ,        ouptijs  ciufdcm  ,  marito  pro  ea-  difqoifi— 

"  &  i  ita,& cadcraconccdcndafitcidcmvxo-    dcm  promifitdoicm  millc  aurcoruno,  tion»»» 
riaducrlus  maritum  in  cadcm  amplitu-    cumquc  vrgcretdics  folutionis,  &  3&io 
dinetfcncell  000  tantum  ex cauCidocisjr   aduerfus  ipAioi  iofencarccur ,  cxcipie- 


ri.ficon-  ctiam  cx  cjuacuncjuc  alia  cauia,  pcr 
iieni.itiir  tcxtum  in  d.  l.  non  tantnm  C.  de  re  Mie,  9 


quando  vxor  agerct  ad  eam  repeten- 
dam,  fed  eciam  cx  <}Uocunquc  alio  con- 
traAu,quoddeducitur  rv  ei{.l,imtait' 
tim  in  fine  Ibid.  Sliiod  ,  &  /«  ferfmuu 
mulierit ,  qus  vcrba  funt  repeticiua  pr;" 
cedeotium ,  &  prsecedentem  difpontio- 
nem  in  omaibus  qualiutibus  coounu* 
IKiDfilciuiit  cum  fubfequenti . 


.1,  tXUL  • 

An ,  a  citraneiis  doieni  proflufaEtc  no 

•OMllicrc,  &  conucniatur  pro  ea>pau( 
k  cucri  talipriuil^io. 


 -r— —  ~"  cxcipie- 

batjCum  quoquo  modo  faculutibus 
cffet  lapfusjdc  priuilcgio,  nc  polfct  con- 
ueniri  vltfa  quam  commodc  poiTct . 
Quacficuni  fu:c,  an  iuftc  potuerit  fe-» 
tucri  iilo  priuilcgio,an  vero  unquano 
cxcrancuseircccxcludeodus . 

Ditlidij  occafioncm  confcruntinhac 
ControucrCa  duo  tcxtus ,  qui  videncur  2 
cxdiametroribicontrarij  .  Primusdc-  Duotex, 
fumitur  ex  l.  'Hcfemuus  ff.  ie  re  ini.  cui  tiuoppo-. 
conformiscft  tcxiusin  l.pendt.ff.ie  iiere  JJJ^T*^ 
Jor.  in  quo,  fcu  in  quibus  dicitur  hoc  : 
prtuilcgium  noo  compecere  ezuaneo 
dounti  ex  fola  libeiralitace  ,  fecnodttg 
defumitur  exl.ft  extraneusf.de  iuredot., 
vbiconccdiciir  iioc  priuil^ium  cxtn- 
nco  ex  meraliberalitate  Aitemproniit* 
tenti  pro  facmina . 

■  Ad  conci^iandos  huiurmodi  textus  ia 
tariasinte^^prtitationesalnere  DD. ,  fed 


StMttiifqilifltiOUit  .  t,  T«Tl«9iut«tin«*auwHw>«wiu« 

Texfus  in  1.  Ncfcnnius  flF.  de  re  iud. ,  &  primo  prxmittunt,  quod  donator,  qua 

'-«»1.  ii  cxtraocus  ft.  dc  iur.  doc.  exfO'  uiis  praecisd  eft,iion  tencatur  verfusdo- 

mmtmn  %.  •  natart«miifiblidum»ftd  tantum  ia4 

jmerpretatio  afierentium  textum  in^.Nc'  quantum  commodi  potcft  ,  nc  cgcat ,  j 

fcnnius  negantem  extraueo  boe  frtuile'  auod habetur  in  l. inter  eos §. is quoquc  f.  interptti 

gium  inteUigi  qua  iutatar  efi  ,  textuuu  iereiniie.,  &  §.funt  frdterea  $.  fed  ft  quis  cio,vt  pri 

■  vero  in  1.  fi  cxtnmeQfllNitf^l^ffMd»-  Jnsiit.  ie  aB.  Hoc  fuppofico  aliqui  do-  mus  tex:- 

iMTor efi .  j.  ceot,quodcxcraneus ,  qui  ex  iiberali-  tiis  rnm.v 

lUr  Uterfretaiit  rf^dimr.  4.  tue  docem  promifit,  non  gaudeac  lioc  ^^^,^^ 

jl^erpret(irio,(juod  textus'in\.Cicxtr:incus  priuilcgio  fub  ea fornuliutc ,  qua  do-  ° 


i  f  o  .  »  1  eftitoaitf' 

DiteUtsatwr ,  quando  vxor  agit  aduerfits    taos  cft«  &  iuxu  hunc  rcaluffl  dicit  pro-  ^xtrjm\j 
.X   "I.Neftn-  cedei«texcumlerf.f.l^miAvfjCri«^dotti«^ 


fromifilrem ,  textm  tiow  inl 

piusaiMiN/an)tfrir»J^;f .  5. 
fjwr  bJmt  extituio  Uicratiuoi  maritnt  ex 

titHhem»^.  6. 
Exponitur  fecmdum  omnei 

d.l.NcfliBoaius.  7. 
EinfibnH  textm  iee^net  fkemelmi 

partes  .  8. 
Textut  in  1.  penulc.ft.deiurcdotiunu« 
txeUiiit  fimfliettet  extrmiamii  tdi  le< 

nfficio.  5>. 

Textut  m  d.  i.  ii  cioancii»^  ex  Hm^ 


iudic,  &  in  l.penult.  f.  de  iure  dot.  gau-  eft, 
deat  vero>  &  fumacur»  qua  donaas ,  fcu 
dooacordl ,  &  inna  honc  fenfnm  |mo- 

Cedat  tCXtus  in  d.  l.  ft  extraneus  ff.  dc  iure 
dsr.yatauehanc  iaterprcuuoncmadhi* 
bencC^4  deremei,  fmfidxemei.xSj>.i$.9 
Fontanella  de  paB.  wpt.  clauf.  7.  glof.  5. 
fart.i  i .  «u.yj,f  Snrdus  de  diment.  tit.  i. 
f  .78.  n.  1 5 .  Sed^com  tal»  extranens  fup^ 
ponatur  cx  mcra  libcralitate  dotare.^, 
cumad  iioc  iwUo  utulo  ccocacur ,  noa 

viiko 


Contraaus  XVI. 


vidco  quomodo  poflfit  confidcrari  in  or-    huiurmodi  dos  raortuo  ma.rito,&  viore 
4      «iiric  ad  Jiucrfos  effcftus  ,  &  oppofitos,   esigatur  pcr  lilios  corundcm  ab  cxtra- 
^•''Kicc  in-  ^ualcs  lunt  iili ,  qui  cnuntiantur  in  al-    ocopromittcntc,artcrunt,  quod  ipfc  ex- 
tcrjTct^-  leoa:ist'.xtibus,vt  lcilicctpoilit  coouc-   trancus  nonpofBtfetucritalibcncficio, 
tio  rcijcu  niri  in  iblidum ,  &  non  poilit  conucniri   lcd  tcncatur  Iblucre  intcgrum,cum ipfi 
iii  folidum,  modo,  vtdotator,  modo,  vt   filij  fucccllcrint  in  ius  patris ,  cui  dcbe- 
fimplex  donator,  cum  fub  ea  rationej;   baturcx  tirulo  oncrofo  Molm,  RcbcUusy 
fub  qua  cft  dotator  fii  fimpliciter  dona-   &  Fragoftts  loc.  cit. 
tor,nifi  forti  velis diccrc ,  quod, quatc-       Pro  clarioriintclligcntia  borufla  om- 
tcnus  concipitur  fimplicitcr,  vtdonans,    pium  ,  qux  dcpcndcntcr  ab  alicgati» 
intclligaturtransfcrrc  fimpliciterdomi-    iunbusfubhoc  tituloexaminanda  prQ^ 
nium  in  donaiarium  finc  vllo  oncre^,   ponuntur,  aducrte,  quod/nd./.T^f/"^»-  • 
quatcnus  vero  concipitur  ,  vt  dotaos   «m  ^.■</«'rei<<(i/c4f4  tres  quacftioncscxci- 
T  .    intclligatur  dotem  promittcre  fub  liiis    tantur  .  Primaefl,  an,  fiquis  mihi  do- ' 
7     "     omoibus ,  quae  vcl  cx  ftatutis ,  vcl  ex    oaucrit  verbis,  fed  non  tradidit,delegc- 
paais,vol  cK confuctudinc  ,  vcl  ctiam    turame  ad  foiuendum  crcdiiori  mco 
cx  natura  ciuidcmdotis  eandcm  dotem    pofTK  in  folidum  conuentri  ab  eodcm^ 
comitantur  .  crcditorcaicoprototo,  quod  promifit. 

Alij,intcr  quos  loames  ^rgclus  Bofjius   Secunda  cft,  an ,  fi  cgo  eum ,  qui  titulo 
^      rr4£7. cfrtiorrr.  ii.Hftm.  j4.  inordincad    donationis  mihi  promifit,  ddegaucro 
Interprc-  «i'"^''^-^*  pcrfonas  cxigcntcs  huiufmodi   non  crcditori ,  fcd  altcri ,  verfus  quem 

tatio  dotcm  cxmera  liberaliiatc  promiliara-,  non  tcncor  aliquo  citulo,  ex  mcra  libc-  jj^oj^. 
quodtcx"  abextraneoconciliare  conantur huiul-  ralitatc, coquiaipfidonarc volui,&ab  nes  par- 
tus  tn  l.  jnoditcxtusfibiobuiantcs;& ficdicunt,    iftoconucniatur ,  tcncatur  in  folidum,  tcstonB 

fi  extrj-  quod,  fi  huiufinodi  dos  pcr  mulicrcm_j  an  verb  folum,  in  quantum  commode  m  J.  L 
rcus  intel  ipQm  ^  in  cuius  fauorem  promifia  cft  ,   potclt .  Tcrtia,  an ,  fi  quis  dotcm  pro-  'K'f"'~ 
ofmclo    cxigatur  abcxtranco,poilit  hic  fc  tueri   miferitpromuiicrc  maritociusconucn-  ""^' 
vicorngit  bciioricio,uc  inplus  conucniatur.quam    tustcncaturin  folidu  ,an  vcroinquan- 
adttcrfus  f Jccre pollit ,&.quoad  hoc  locum  habcat  wm poccft-.  Ad  priraara  refpondct  tcx- 

proroiflb  difpofitio  tcxius  iu  d.  l.  ft  cxtraneus  jf.  de  tus,quodcr-:ditor,cui  donator  fuit  dc- 

rtm,t«c-  ijirrc  <for.  Rationcm  cx  co deducit ,  quia  legatus,  poffitconucnirc  in  totum,  ncc 
X^"^**  inordincad  vxorera  iila  do* eftex  titu-   vlla  cxccptionc  furamoucatur  ab  ipfo 

tn  l.Tic-  iQmgf^  lucratiuo,&Jic  habctrationcm  donatorc  delcgato,cuius  dccifKMiis cim 

quando'  praccise  donationis ,  vt  ctiam  fcntiunt  arbitror  cffc  rationcm  ,  quia  creditor 

niAritus   J^oUm  de  iu5l.  difp.  4x5 .  nu.i o. ,  Fragofus  non  habct  caufam  mcri  lucratiuam,fcd 

«git.       dercgim.Chri/liana  Keipubl.part.^.dijp.^.  tituium  oncrofum;  Aduertitumcnhic 

§.  5.  w.  fio.verf.pnto  qHjndo,  Fontancilade  tcxtus,  quod,quantumuis  doiutof  dc- 

pjil.'twpt.  cljuf.7.gtof  5.  pjr 1. 11.  Mt.pj.,  lcgatus  nullam  habeatexccptioncmad- 

ac  proiudc  rclpcctu  ciufdcracxtranci  in  ucrfus  crcdiiorcm,  cui  fuit  dclcgatus, 

hac  hypoihcfi  railitat  dilpofitio  /.  inter  habc;lt  tamcn  exceptioncm  aducrfus 

cos  §.his  quoqueff.dere  iud.,&  §.funt  prx-  euro,cuiusnominc,fcu  pro  quopromifit, 

tcrcd  §.  fed  ft  fns  Inflit.  dc  aS.  ;  Si  vcro  cumhic  non  habcat,niiicaufam  lufra- 

r       buiufmodidosexigaturabipfomarito,  tiuam  .  Ad  fccundamqusftioneintcx- 

•  cui  promilla  fuit,  alTcrunt,  quod  ipfe-»  tus  cxprcfst:  non  rdpondct,  fcd glof.  ibid. 

^      extrancus  non  pollit  fc  tucri  huiufmodi  in  verb.refpondit  nulU  dccifioncui  priin» 

bcncficiOjfcd  tcncaiur  in  foliduro,quia  quxitiouisxcfcrt  ad  iccundam,  adcout 

bet  ex  t^r  ccnfctur  inaritus  habcre  titulooncrolb,  idcm  fit  in  fccunda  fcnticndum  ,  quod 

tulo  la--  ^^*^  rcfpeftu  ciufdem  manti  lila  pro-  hic  dicitur  in  prima  ;  Scd  hicccxtcnfio 

cntiuo  ,  rniUio  nou  habct  rationcm  mcraj  dona-  dccifioiiis  faCla  a  Glofa  a  prima  ad  fc- 

jnaritus   tionis,  atq;  ita  ctiam  fcntiunt  Molitta,&  cuiidam  quaiftionem  non  videtur  con- 

ea  tifulo  tngofMsivc.cit.,&ctiamKebeliusdeoblig.  grucrc  rationi  addu(ft.'i:proprima;«anJ 

oncrofo.       p^,,      m,^  5^  di/p.  g.  Addi  ctiara  in  prima  crcditor  non  habet  caufam-. 

poteft, quod  hoc  priuilcgitun  non  poOit  mcrc  iucratiuam ,  fcd  cx titulooncrofo, 

compctere  cidem  cxtranco,  ncc  ratiooc  cuni  ha:c  ccdat  in  cxtin^iioncm  fui  crc- 

rcucrcntia:  adcm  dcbitx,  cum  nullam  diti ;  in  fccunda  vcrb  illc  ,  cui  facta  eft 

habcat  coniundtioncm  cum  codcm  ma*  illa  dclegatio  donacionis,habet  caufam 

rito,rationc  cuius  hic  dcbcat  illi  hono-  merc  lucratiuam  ;  cum  illa  ddcgatio 

rem  ,  &  rcucraitum ,  ncc  rationc  gra-i  non  liat  in  ordinc  ad  aliquod  creditum 

tuits  iiberalitatis ,  cum  doccm  iliam_j  iuftitiae,quod  ipfe  antcccdentcr  habuc 

maritus  habcat  cum  oncrc  fuftincndi  ,  rit,  fed  cx  mcra  iiberalitate  dclcgantis, 

fcilicct  oiunia  oncra  matrimonij,fine-»  quj  cidcmdonarc  voluit,  vndcnoncon- 

qua  iiiudnou  contraxiffct .  Si  tandcm  gruc  £icicnda  eft  illa  cxtcnfio ,  quin_. 
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potlus  dioendutn  eft,  idco  tcxtum  hoilj   tai/^m  s  textua veto  deiieganies  talej» 

rcfpondiffcadillamfccundam  quarftio-    priuilcgium  mtcUigendi  fint,  quando 
nem,quia  illam  tanuuam  diucrlam  vo-    ille,  qui  a^it,  habec  titulumoncrofum,       ,  '"^^l 
Itticfegregareadecinone  prim3:,&  tcr-    cuiuunodieftfflaritus,quifu(linetone-  ^\ 
tiaiquafiionis,  inquibus  railitatdiuer-    ra raatriraonij ;  Non  vidcncur,inqua,  • 
,  laratio.  Ad  tcrtiam  idcm  refpondct,    fuflicicnter  conciiiari,  priroo,quia  tex- 

acad  primam .  Ibi-  {^uifijniln  cfl  mari'    tus  ind.l.fi  cxtraKcusff'.  de  inreim,  oon-  ccdeni 
f/«,  vbi  C/o/tf/nffrfc,         addit  ratio-    ccdens  huiufmodi  priuilcgium  cxtra-  hocprinl 
ncm  confiroilcm  dccifioni  prima:  qux-    nco  promifibri  confiderat  przcisc  cau-  icgium^ 
ftionis,  quiafcilicctmaritus,  necipfe^    fam  libcralcm  ex  parte  promitcentis .  qu.^ndo 
habeat  caufaiiiluciatiuam»iiKl  ex  titu-    Ibi-  Eos ,  qui  ex  Uherditm  conHeniuntur ;  ^y^^  -^Kit 
loonerofo.  vndecx  vihuius  textus,nueconucnia- 

Aducrcc  vlterins,  quod  ini.  l.penult.    tur  a  maricof  fiue a  muliereiiiabetat-  igj^ 
ff.de iMre dot.cxprcdc  dicitur,  quod,  Ci    ccptioncm,ncconucniacur,vItra  quam  ritns, 
fueritextrancus,  qui  doccmpromulie-    potctl .  Sccundo,  incodcm  tcxtu  l.fi 
"  .  rcpromifit,fempcr  fit  condemnandusla    extrmuiis  ff.  de  iuredotium ,  exprcfse  iit 
lpcru'u  'o''dum ,ncc ibi  fit  diftinaio,vtrum c6-    mentio  dc marito  ageote  verlus  cxtra- 
ff  de  mrc  ucniaturamarito  mulieris,  ftue  ab  ea-    ncum  promiliorcm,  &  tamcn  ibidcm.. 
c/or.exclu  dem  muliere,  proqua  dotcm  promifit;    palam  dicitur ,  quod  excrancus  non_« 
dic  <un-  vndc  videtur  in  hoc  cafUf  4)uod  nooj.    poific  cooucniri,  vltra  quam  commodi 
ptictcer_  attendcndum  fit ,  an  habeatur ius  ad    poceft .  Ibi-  Hpnffi  donauit ,  fcilicet cx- 
ilUm  doc  jm  cx  caufa  mcr^  lucraciua ,    tr:Laeus,vtiqHe  pjrcendumefimarico,non 
^cd  folummodo  acccndacur  reucrcatia    folum, quia  mn  prxcipitauic  eum  ad 
debita  ipfi  promiifori,qui  ticnllis  rcue-    folucioncm,quidonauic,fed  cciam,quia 
rentii-,cum  non  rcpcriacur  inccr  cxcra-    fi conucniflec,  non  pocuitfotipruui  obli- 
ncuffl,  fic  roulierem^  vcl  mariium  eiuf-    gare  fupra  id ,  quod  pollcc .  Ibi-  i)ticm- 
dem  promilTarios ,  non  videtur  cidem-i    ^ue  in  td,  quod  faccre  pofiet ,  fi  conuemffet , 
cxcrancopromiflbri  conceflum  piiuilc-    condemnaret ,  &  immediacc  fubitur  ra- 
gium^  vt  (olum  conueniaturjquantum    tio;  bocenim^D.Taurefcripfitecstquiex 
commode  potcfl ;  ex quibus  videtur  hic    l^ditate emtenimtwr  in  id ,  quodfacere 
Cextus  iinmciliatcaducrrari  prcccdcnti.    foffunt,  condemnandos  .  Qind  iam  in  hac 
Aducrte  vitctiusind.l.ft  extraneuf  ff.  texcuumcontrariccatcconcludendum? 
de  ime  ifar.exprefie  oonoedictiam  extra-       Glofa  w  i.  l.  "Hsfeimkit  f.iere  iadie.    .  » 
neo, qui  docem  ex  mcra  liberalitate  c6-    conciliare nititur  huinlmotl i  rcxtus,  pcr  ' 
Textus  in  ^^^^^'  priuiicgium, nccondemnemr  vl-    hoc, quodi» hael,'H^^imws,m^niu&ci\,  ogIoI 
d.  l.  ex-  tra  quam commodi poceft » per  ea  ver-    qui  ngic  aducrfus  extraneum  promiftb-  fj. '    /, ' 
traneus    ba  Hoc  evim  'D.  Tins  rrfcripftt  eos,  qni  ex     rem ,  &  ficdicicur,quod  cxtrancus ,  tc-  j<{cfeni  'us 
oppoficus  liberalitate  conuenmntur  in  id  ,  quod  facere     ncacurin  folidnm ;  m  di^o  vcro  l.fi  ex-  conuenit 
iUfemiU  po^t  eeniemmmiot;  ex  quibus  exprefsi    traneus  ff.  de  iure  dot.  vxor  Iplacft  ,  qvm  cum  pne 
habes  hunc  tcxcum  ex  aircifto  opponi     ngit  .iduerrus  maritura  ,  eoquod  non  ^^^^O^» 
cum  textu  mox  cit.  ni  d.  i. penult.ff.  de  tu-    cxegcnc  ,ac  proindc  &c.  Hxc  concilia- 
M  rfsf. » de  vlterius  textui  kt  i,  l.  'Hsfff-    tio  conoeniccum  ilia  fioffij ,  fed  padtur 
witfjf.  de  re  itidic  in  ea  partc,  qua  dici-    eandem  exprcffam  infl.mciam  ,  quanu. 
tur,quod,  fi  cxtraneus  promulor  con-    oppofuimus Boilio,  quandoquidem  hic 
ueniatur  a  marito  mulicris  pr(>mifla-    textos  exeufat  maritum ,  co  ^aod  in^ 
riac  nongaudcat  huiufmodipriuilegio,    tempore,quo  prirailfor  crac  idoneusy 
quia  ius  habcc  maricus  non  cx  caufa..    dotcm  non  cxcgcrit,&addic  cationem 
mtth  lucrati ua ,  fcd  cx  ciculo  ooerofo ,    excufacionis,  quia  extraneusctlani  fer> 
quod  non  dicitur  in  hoc  l.fi  extraneusff.    fus  maricum,  non  tcnctur.nifi  m  quan- 
de  iur.  dot. ,  fcd  indefinite ,  &  ampliaci-    tum  facere  poccft ,  Quemque  in  id  ,  anod 
uieideraconceditttrhcKpriuilegiuniw,   fkeere  po^t,  fi  (onueniffet,  coniemmiret, 
cumnonconfidcrccurtitulusonerofus,    crgo  hic  tcxtus  fcnfit,quod  cxtrancui 
qui  c(t  ui  iiurito,  icd  mera  iibcralicas    agcntc  marito ,  non  poiiit  obikari  fu* 
promittentii .  pra  id,  quod  poieftyne  cgeat.  Qganio* 

Hacccxtuum  ruppofitacxpofition<L.>  Drcm. 
non  vidcntur  iuHicicntcr  conciliari  per       Refciondeo .  Si  cxtraneus  fimplicitir 
doiSkrinam  iHnm  »4a^       fapnL*   pmnUierit  titulo  daaatbnts,non  poteft 
cxplicatam,qua  dicit,quod  tcxtus con-    conucniri,vlcra  quam  commodc  potefl,     1 3 
ccdcnces  huiufmodi  priuilcgium  excra-    fccus  vero ,  fi  aliquo  modo  fadus  fucric  Exponl-' 
nco  proffliflbri  incelligcndi  iinc ,  quao-    debicor  vxoris ;  &  iuxta  primum  fenfum  ""^  "o-  , 
doillc.qtii  agit.habec  lolummodocau-    proccdit  titulus ,  fcu  dilpofitioi»  d.l.fi 
iaffllucratiiuui^^uaiiseftipia  vxorpro-    extraneMsg,  dc  lure  dotiuu,  iuxu  lccuu-  """^* 
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d  u  m  difpofltio  iuris  in  d.  l.  Tfefenniits  ff.    exil.'Hsf^f>bi'  •  Ibl-  &  quii  ie  eo,  emprt 

de  re  iudic. ,  &  in  l.ftnnlt.  ff.  de  iure  dot,    ntuUere  ,  cui  donare  volehat ytnwrito  eius  do-  hae 


 w  ^  ........   .  ,  v>/>v..— , —  .........v-  - 

la  lunc  explicationcin  propenderc  vi-  tem  promifcrit ,  \b\glofdittverbodonatih  "^pp- 

'>.'.'••,       detur  ^kft  i»  d.  l.fi  txtraaem  m  verb.  nm  cxpUcat  tradere  volehtt  txtm4«i  it-  ■ 

(^nott  fAcrrepnffet  ff.de  iure  dot .dium  A\c\l,  nationis ,  fedtamen  iam  donaucratverbis ,  cjclegi'^ 


cjuod  m  d.  l.pendt.  ff.  de  iur.  dot. ,  &  inl.    ncc  cfsc  potcft  dclcgatio,  nifi  ddcgatus  tio , 

>  iiefennius  dere  ind.  promiflbr  iam  crat  iiieritdcbitor,riuetalisfucritconftitu-  pr^fupo. 
fai>us  debitormulicris,hic  vcro  nequa-  tuscx  dcbitoiuftiti»,  vcl  debito  volun-  mtdii. 
quam.  Racio  prinue  partis  non  folum..   tatis  j  Ncc  aliquid  ma^is  cuincitcontra 

dcducitur  ex UmtretsiMqnoque  ff.  de  re  hanc noftram  explicaocMicro  tcxtus  in  d, 
iudic. ,  &  ^.funt  prxterea  ,  &  §.fed ft  tjuis    l.pcnult.ff.  de  iure  (fof.)  quia  hic  ctiam_, 

Injl.dca^.,  in  quibus  textibus  ci,  qutcx  textus  proccditjquandocxtrancusfuit 

RnHones  ^^^^  libcralitatc  donauit»  conceditur  delcgatusa  mulierepro  fua  dotej  quia 

pro  pri- huiufmodi  priuilcgiumj  ncc  obftat ,  tunc  ipfe  induit  onus  ciufdcm  muUe- 

OM  p4r-  quod  dicatur«  quod  nuricus >  cui  fadU  ns ,  quod  habcbat  fc  dotandi . 
t«,       elliUaproaijffio,liabeatcau(ainex  titu-  Vlteriush^noftraexpofitioflccuin- 

lo  oncrofojoncrumfcilicctraatrimonia-  citur,quiaiurainordincad  huiufnoodi 

lium ;  non  obilat ,  inquam>  quia  pnui-  beneficium  pariformiter  procedunt  in- 

l^ium  refpicit  praecise  libcralitatenia  ter  promittentem  focerum  mariti  ex  ti* 

confcrentis,  fcu  protaittciitis ,  intuitu  tulorcucrcntiae  eidcmdcbitacagcnero, 

cuius  libcraUutis  prcccis^  conccfl^um_j  ac  inter  extraneum  pariter  promitten- 

cft>6ehocpr«cipui  deciditur  itK/././i  temdotempromuliereextitulogratui* 

extraneus  ff.de  iure dot .,vbi  non  obftante,  tae  Uberalitatis ,  fed  ftantc  rcuercntia_. 

quod  fit  maricus  ,  qui  conucnirc  de-  debiu  Soccro  a  Gcnero  non  potcft  ille  ^fj^ 

bca  t,quique  fuftinetoaera  matrimoai j»  conucniri,  fupra  quam  commodi  poteft  icfpon. 
dicitur,quod ,  fi  conucniffctextrancum    nonobftantc,quod  ifte  illara  habcitex  fioat. 

promiisorcm  in  lemporc ,  quo  erac  ido-  titulo  oneroTo,  quia  coniidcracur  prs- 

neu8,noa  ooademnarset ,  nifi  in  qiun-  cisi  honor ,  &  reuefencia  debiu ,  ergo 

tum  fiiccrc  pofset .  etiam  ftantc  libcra  ,  &  gramita  dona- 

jR^tio  recunds  partis  ex  co  deduci-  tionc  ex  parte  promittcntis  non  poteric 

tnr, quia,  quandoquoquo  modocxtra^  hic  conueniri  (upra  id ,  quod  comoodi 

ncus  fafbus  cfl  dcbitor  roulicris  ,  pro  potcft,  nonobrtante,quod  promifsarius 

R.tttones  qua  dotein  promillit  nec  gaudere  poteft  habeatex  tituioonerofo,  cum  iuiaref-  . 

pro  fe.  taU  priuilegio,ncc  rationereuercntis  piciaitt pracciidibcKaiitatciP inpwmi»  | 

cunda     ipftdebitievelamarirojvclabvxorejncc  tcoic. 

pacte*    rationc  tlonacionts  gratuitSB,  qui  funt  i 

duoprscipu^ticulijobquoshuiufmodi  «MB^«p.MM»«HM^»i^«MMM  | 

priuiJcgiumconccditur ,  hxcquccft  ta»  j 
cio,quainconiideracccxcusf 2^  $.  LXIV,  ' 

femiiuf.ieiiiredot.,  oon  ratioiie  recw- 

rcntt«,quiaincerextraneum,  &  mari-  An,firaaritusncgaucrtt,  fccrsemaritiii  i 
tum ,  &L  vxorcm  eius  noncft  aUquaco-      priuetur  bcnchcio ,  ne  conueairi 
niunaio,  ^uaBeiigat  talcoilionorem^e         polSt  fupra  id ,  quodcoift* 
rcucrcnti.im  ;  non  racionegratuitxdo-  modi  poteft  . 

nactooisjcumrupponaturcx  tituloone- 

lofopromictere ,  feu  oon&rre;  atque^  SVMMAt.IVM» 
iuxu  hunc  fcnfum  procedit  textiit  ind,        .  i 

.IJHeftniuiis  ffje  rt  ixi,  Stnfiis  difqiiifitims  txgomw .  i . 

QuodjfidiauhflKefscTera,  fednon  BatfMej^neet  emfttit mmrite ,  frf 

ef8eappUcabiUacafuijn£/./.7<r/('Hn/;</,6*'       negauit  matrimonium .  z.  ' 

Uftndt,  ff.  dt  iinrt  dot.  cum  u  vtroquc  Si  mari$n$  fmittrtt  de  tdi  negatione  att 
«extu  fitTenno  de  extraneo  liber^  do-  Uttm  ttnttfintm  ftnttntia  afferent  r»- 
tancc,  feu  promittcntc  dotcm  ;  flatim       Jlaurdn  t.tlc priuilegiian. 

innu^naberis,  i^mnindJ.^iisfenauisff.de  Sententia  MgaasjMfi  vxeraectftaret  ttltm 
reOMliro  qtuntumuisexcraneospromif^      retraSatfenem  , 

fornullum  habucrit  pr^ccdciucm  ob!i-  l^nnulU  limirationes  expommlWt  J. 

gatiooem  ad  iliam  promUlionem«  fup-  Si  maUtiQti  nan  tgerit .  6. 
pcmitiir  tamen  cx  libera  volontace  fej 

conllituifse  debicorera  mulicris ,  pro  "pNlscjyisiTio  LXIV.  Ncfclojqua  cau* 

quapromificA:um  fucrii  ab  eadem  delc<  jLJ  fa^um  in  £aAo  conliftcrec  macri- 

(ntntadpromittendum»  ficGsobli^iH  iwoaiiim inter Caium ,  iclSximmtexA 

iBBpfloip(a«)iMKlc9Ecft^callifsuuc  QuocadcDMciuiiiidoiODiKwacon- 

tule- 
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tulcrjt ,  Caius  ncgauit  cfsc  niatrimo-  cafibusper  huiufmodi  n^auoncm  ma- 

I     niumiiiter  iprum,«candcmMeuiai]i>  mum  non  priuari  huittmiodi priuile^ 

Evpom-       vnquara  fuifsc ;  cumque  poftca  agc-  gio; &  primo  in  cafu,  quo  non  (pcciali- 

tur  ticu-  rcc  cadcm  Meuia  ad  repetitioncm  docis  ter negarct  matrimonium,  led  gcncrali* 

lus  in^  traditaeoppoaebacCaiusesoepcioiiemy  ttr  fimul  cum  alijs  ia  eodcm  libello  ^ 

fiiif  ter- vc  non  po^sct  conucniri,  vltra  quam_.  enuntiatis;  vt,  fi  v.g.  vxor  dcdiffct  in_»  . 

f™**    coromodc  pofsec  .  Hic  cxcitata  fuic  iudicio  libcUum ,  in  quo  exponeret  fe  iJ"^^^ 

controucrfia, an  illaeiceprioeidcn  Ca«  cfle  viorem  Caij ,  eidem  coomiifledo-  tttkMies 

io  fuffragaretur  f  tem  in  determinata  quantitatc ,  cum^  ei^ooS» 

Rcr|x>ndeo>rcgularitirloquendoil-  illoinitaplura padla,  &alia,&:  Caius  tar. 

laraexceptionem  non  fuffragari  marin>  generaliter  negaret  pedta  in  libcllo ; 

neganti  Bartolusinl.otiam^.Ucttcirca fin.  tunc  etcnim  Caius  non  priuaretur  tali 

*     f.foltUjmatrim.,  &  in  aMtb.contra  qnifro-  priuilegio,quia non  prxlumeretur  talis 

Mnnnis ,  prim  in  j.  col.  C.denon  moMr.jpMiM.»  vbi  negatiorcfcrri  ad  ea  ,  quas  ipfi  ncgantt 

irrun  ^*^'^'^'"     fideiuOorc,  qui  fe  ncgauit  funt  fauorabiliora  Bartolus  in  t.fed ,  (i 

moniuoi  talcm .  Joames Campeggius  de  dotc purt.^.  iitbitetwr      ff.de fideikf.f  Salicetus  in  l.fi 

noa  po- f.s^^.iopfc^fp.Ratiocx  eodcducicur,  cimtprecumC.deUber.cMfa,  Baldusinl.t. 

wft  j^it-  quia  dum  negauit  fc  cffe  maritum  ,  &  in  vlt.  col.  C-    lit.  contefl.  Sccundo  in_t  o 

dere  ilio  niatrimonium  vnquam  cxtitiflc  intcr  cafu ,  quo  non  ncgafTct  pcr  malitiam ,  inaK> 

priuile-  ipfutn,  &  Meuiam,  vel n^ando  verum  nec per  dolum ,  quia  regularitir  pasnaB  tioscnon 

^**'*      dixit,vel£iUuroj fiverumdixit,quaie-  nonintelliguncur,nifiexdolo,malitia,  ^^'^' 

nus  re  vera  inter  illos  nec  matrimonium  &  la  ta  culpa  per  ea ,  qux  nocanc  Clofa, 

Cc,  ncc  fuerit ,  non  iuuatur  cali  benefi-  tr^i^elusin  l.fin.in  frincip.ff.de reiven- 

cio, cum  hoc  non  competat  martto  pu-  tfic. Tcrtio  in  cafu ,  quo  IjbdittS  adoris 

nm' tariuo  per  ea ,  qux  late  dizimus  fiAboe  eflet  inepti  formatus,  quia  tnnc quaeli- 

fSJ?"  eod.tit.dedote  i.pranot.ii.num.ij. ,  &  bet ncgatio rci non facit  cum  incidcrc in 

*  fi0»i4j.  per  iura  iJ>id.  aiiegata ;  fi  £il-  pxium,BaldiuialjediSaiBrepettVad»tM 

fum,  in  patnam  fiilfitarisenttnriatSB  tali  tol.  ftnit.  Cieedniit . 
priuilcgio  pt  iuatur  Biirto[usinl.eum,qu$ 

in  frtHCif.ff. dc  iure iur. ,  Baldus  in  c.i.  §,  — jw^Mw-Mii»^^"^— ■■•liMw^ 
fmmhttit.  qu*  fuerit  prima  caufa  henefi- 

cij  amittendi  ,  &■  in  l.  qiiid.mi  xflirn.n  mit  ff".  L  X  V* 
fi  ccrt.  pet.,  .An^eUtf  tn  autb,  de  triente  ,  iSr 

femiffe  per  BaMmiHt,  e^  tput  htio. ,  &•  JiUt  i  maritm  oommittat  eufpam 

ii.q.l.de  condit.  indeb.  cum  ccnc  indi-  fcbus  doulibus  amitcat  priuile^ 

ffnusfitbeneiicio,quiiniullineKatcau>  gium  ,  vc  oon  conueniatur^ 

am,  ei qua  proucnit  alebencMiam .  fupra  quam  poeefl . 
-  Hieoritur  difficultas,  anjfjmaritus, 

qmmatrtmoniumnegauitincerclIe,feu  SyMMUKiyM. 
2  interfuiflfecumMcuia/leCallnMarioiie 

^  *  .  pxnitcret ,  &  antc  litcm  conteltatam_,  Ixponiturcafus .  i. 

ttsnrai  conliceretur  matrimonium,illud  bene-  Diffenfio  acris  inter  BartoUm  ,  &  Saldiim 

leifde  fictam  fcftaoiaretury  &poflctcodcm  ciimemimratimiHiis.%. 

nli  ncgi  tucri aducrfus  vxorcm  agentem  pro  re-  TrobabiUus  eH  maritum  non  prtuari  ex fo- 

tionc  in-  liitucione  dotis  in  folidiuo^  Alfirmant  culfa  tali  friuilegio ,  ntft  interuenerit 

te  litem  noai||illipeftextummi.e/e£f/o  $.  nefnee  dolut.  j. 

contella-        noxaii,  &  inter  cjBteros  Baldus  ibid.  Soluuntwr  rationn  co»trari/e  Baldi .  4. 

nariiall  UngeUts  in  l.fed hoc  ita  ff.  de  reiud./PauUts  ^tfcrtmen  intcr  doUtm  ,  &  eidfam  in  rta 

fc^     n»  '  M rf»''""*^  f  I  .f .    fiifi-f'  Sed  fntfHH,  J. 

fl.-iiir.iri   ho'^  non  ic.i  .ibrolurcadmittunt  alij,fed 

priuiie-  dumtaxat  lu  catu ,  quo  mulicr  aixcpta-  J^IsqyisiTio  LXV.  Contra^omatrt- 


fct  illam  retradlacioncm  negarionis  ,  monio  inter  Caium,&  lbbniam,ifle 

quod,  fi  noltct  vti  cius  confclfione ,  feu  pro  cadcmMeuia confiituta  dote  vcl in  ^ 

4      retraaatione  negationis,  fed  ipfa  vellct  ipccie ,  vel  in  quanuute  determinata^  ' 

Senten-  perteftesfmbaremaritum&Jmnegafle  caiusiniebin  docalibus  culpam  oom- 

^"«8**  matrimonium ,  tunc  hic  non  iuuaretur  niific,  vcl  cautc  easnoncunodicndo,vcl  ^^**^ 

uli  bcncficio  ,  prouc  lace  probant  Bar-  omittendo  ea  praBftare,qua:  dcbuiflct 


mtwn.       *" ^•^•^*  ?*> P^"^*P'ff'  ^ pisftare»  vel  qnld fimile .  Conuentus 

datiotie.  iwr.,Baldus  inl.errorin  feptimtt,&98mid  poftea  a  Mcuia  pro  rcfticutionc  dotis 

.  *^-C,-^'  '"^'^'  ^  f'*^-  cxtante  cx  caula  temporc  rcllicutionis 

'  ^ii  in  leTpomooe  regularithr  Uqneit  nifdMinir  (e  tueri  (iduil^io,vt  oon  polP 


i$p  oam  noo  Mauedm  in  pkxiiqiie^   &ccannciuri  in  foiidum ,  fed  folummo- 

*  fibbb»  do 


I 
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do  intannim ,  quantutn  comniodc  pof- 
fetjSed  excipiebat  Meuia,quod  rauo.t^ 
culp^commiS;  in  rebus  doulibus  ncu- 
tiquaoi poflet  le  tali  tu re  defieodere,  icd 
cenereeur  dOMti  reftituerc  in  folidum . 


cumatuem  CJerei  vxor.  aS.  non  dedaci 

ooDtrariofeitfu  ,  quod  ex  fola  culpa.  ^ 
maritus  tcncatur  in  folidura ,  di  priuc- 
tur  bcncAcio,  nc  conucniatur  vltra  qua 
commodipocelt,(|uiaibieftrolumier- 
Quaerituriam  quomodoiitdiriincnda  modceodemmarito,quilapfusc(iruis 
hxc  controucrfu  ?  £icultatibus, & dicitur, quod ,  ii  ci  do- 

Diflidcnt  acriter  circa  hoc  dubium  lo  malo  verTaeus  eft ,  noo  teneatur  nifi  ^ 
intcrfc  Bartolus,  &  Baldus ,  dum  ille   adid,  quocicommodefaccrc  potcft;  cx  rrarijr 
in  l.  etiam  §.i.Jj.Joiut. matrimonio  vulc,   quonon  infcrcur,quod,  Aex  lola ctripa  BaUi, 
quod maritttsnQneiquacunque culpa,   dcliqucrit  in  bonis  donlibus  fmc  dolo 
fcd  dumtaxat  cx  dolo  priuetur  huiuf-    priuctur  hoc  bencficio  ;  Nec  aliquid 

magis  facic  id,quoddicitur,quod  qux- 
libetcuJpadiaitttrdoIus ,  nam  hoc  fo* 
lummodo  verificatur  in  lata  fignifica- 
tionc,quod  proptcrea  confcrrc  nonpo- 
teft  in  ordinc  ad  incurfum  paenarum , 


Didenfto  modipriuilcgio,  quica  pociilimumra- 
acris  in-  tionc  mouetttr »  quod  jn  iure  cautum 

ter  Bir-  ^  quod  nunqu.im  habcjt  locum  pa:- 
SiW  na  priuationis  ,  nili  cxprcfoC  a  lurc  ap- 
^^l^l^  ponatur  pcr  tcxcum  in  j.  cim  ^t»  itu 


lor. 


aHth.  dc  yion  fligen.  fecundis  nupt.  nullibi  qus  dcli(ftumrcquiruntfccundumftri' 
aucem  ui  lurc  exprimicur ,  quod  ob  fo-  eiius  figniBcatum.  Illud,quod  fubditur 
lam  culpam  in  lebus  dotaubus  dclin-  ex  Bariolo  in  i. l.QMod  lierua  ff. DeftpH 
quciis  priuctur  bencficio  huiufmodi  rs<ftc  proccdic,quandoquidcm,  fipaena 
priuilcgi) ,  fcd  foluinmodo  ob  dolum   cx  couuencionc  incurritur  ex  leuiori 

Ser  tcxtum  ittljetkmS.t.f.fetiUjmatrim.   culpa,  a  fortiori  incurriturcx  grauiori« 
artolum  (tc\\x\xnt\iT  ImmoU,&  K^tpljicl    adcoquc,n  ex  culpa  fimplicitirfumptaf 
in d.lxtiam§.i .f& lacobus  deBeUam.tn  l.   ut  fortionbuscerminiscx  malo  dolo. 
«ntfM  i.cumauttmC.ieveivxtr.  oS.fial-      Si  autem  inquiras  qnoimododifeat 
dusvero  fentit^quodexculpa  lauin.*   dolusaculpa  .  Vidc  m  tcxtu  in  /.  i.f  ^-^^^ 
rcbus  dotalibus  maritus  priuetur  tali  doUaa  ff.de  dolo,  &  in  c.  bona  ftde  de  depo-  men  m. 
bencficio, hocque  exponit  iud.ljetiam §.  fito,&e.  i.de  commoiato .  Ifoc  vnum^  tcr  doli^ 
1 .  ff.  folut.matrim. ,  6i  probat  a  coiitra-   adde,quod,fi  in  libcllo  proponatur  do-  &  "'P» 
rio  fcnfu  cx  tcxtu  in  d.  l.vnica  §.  cum  tm-   lus,6c  iolum  probetur  iata  culpa»  tunc  i^^f 
tem  CJe rei  vxor.  aQ.  A ddi  potcft  etiam  debeat  ferri  lcntentia  abfolutoria ,  ex 
pro  hac  opinionc  Baldi  id ,  quod  notat   quo  apparet  dolum ,  &  latamculpam 

prsecipu^  quoad  cflcitum  paBoarunu^ 
non  squiparari .  Clt^a  m  l,  ubd  vtih,  h 
hoe  iaiitioff,  it  Itb,  tmf. 


3 

rrobabi 
lius  eft 


■Clofa  in  l.  vcrttm  §.  tempus  .ff.  pro  focio  , 
quod  fcilicet  quaBlibetculpaappelletur 
dolus ,  vnde  etiam  Bartolus  in  l.  oi<oi 
Hrruaff.  dcpoftti  dicit ,  quod  ille ,  qui 
promific  de  culpa  &muli  ,  teaeatnr 

ctiam  de  dolo  . 

Reipondco,probabiliuscfle  maricum 
non  priuari  cx  folaculpa  inrebusdota- 
libusbcncficio,nc  conucniatur  vltra_. 
quam  commod^  poteft,niii  dolus  mter- 
ucniat .  Ica  prster  prapcitatos  DD.  pro 
prima  fcntcncia  loattnes  Campc-r^ius  de 


$.  LXVt  ' 

An,  fi  marirus  cxprcfsi  promittat  rcfti- 
cutionem  dousiijiuto  macrimooio» 
teneatnrin  Iblidum  illam  re- 
Aittterc  non  dcduAo^ 
ne  ^eat .  <* 


dote part.}.q.i&^  Videcux  coiligi  argu 
maritum  taetoo  k  oontiario  fenfu  deduAo  k  tez- 
CTihM  n6     inl.etiam  §.i.f.folut.  matrim.  vbi  di- 
^main   cicurperdolum  hoc  beoc£cium  deper- 

eUi  pii.  di,ergo,vbidolosnoninterttenerit,fed  Difqmfitiouisferiesexpoftta.  t. 

ttilepo  ,  pra:cis6  culpa ,  qux  contradiftinguitur  Cafus  expofitus  in  1.  fi  prior  fF.  folut.  ma- 

nifi  mter  ^  doIo,non  poteric  eflie  locus  pasns  pri<  ,  trinxw.  eii^que  refoUuio  per  dijiiuiito- 

natiohis  htntts  beneficij ;  atienu  potif-  nem  .  %. 

rimuiTi  ratioiic ,  quod  pacnalia  non  funt  Si  prior  maritus promiferit  fecitndo  id,^noi 

cxtcndcnda  vltra  exprcila  ,  &  m  rigore  pmpUcithr  debet  vxari  ftne  expre^^ 

dolus  non  oomiMthcmlitur  fub  generali  fiumtitatis/ion  potefi  smmiAi  jkfnt  0, 

culpx  appellationc  ,  &,vbi  agitur  de_j  quodpotesl .  j. 

E:na  priuationis,  dolus debec  (umi  in  Si  vero promifertt  determi$MmmiatiUir_ 

iftiori  fignificatione .  *  tmtmmeidrifoteifntif,  mL 

^    Exquibusrcfoluuntur  ca,  quae  in^  H.atio  diuerfitatis  aftgnatur . 

'conttartum  ex  Baldo  afferebancur ;  di-  ;2<m  potefi  fieri  remmiatio  taUsprimUffi 


uencnc 
dohu. 


ceofliimcnineftexiirsiui*d;i.fNili(»§.  •  «mSmitt mmiimia»  & fwr».  f 


Si 


A 


-  ij   '-i 
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ji  maritns  immediati  ipft  vxari  fromiferit 
Joluto  matrimonio  refiituere  idy  quod  de- 
bet  frodote^Htelligitur  deduUo  nc  egeat, 
fivtr^frmifit  refiitnere  ietermimum 
quAfttitatem  tenetwr  in  folidum .  6. 

Si  verh  fromifit  ccrtam  quantitatem  tene- 


D' 


^2! 


IsQvisiTio  LXVI,  Contraais  nup- 
tijsmodb  quo  (upraimcr  Caiuniy 
&Mcuiam,&  conlluuta  docc  Caius 
X      pnMnilicMeuiaerolutomatriaionio  rc- 
QuaAi  fiitadoiNindotis;cumqueageeetur  de 
ratio  ex-  rcftitutionc  ciufdcm  Caius  cxcipicbat 
poGu.    ^c  pnuUegio ,  quod  nonconucniri  pof- 
fi^nifi  in  quanrum  commudc  poteil>ne 
cgeat .  Nitcbatur  Mcuu  ad  aAioncm 
in  rolidum  fundau  in  cxprefla  piomif- 
fionc  rcditutionis  ciufdcmiiqiusvidctur 
cxcludcrchuiufmodi  bcneMUUBy&iic 
9usrci>acur  quid  luris  ? 

HicGariit^ui  ficproponitur^rub  alijs 
Cerminis  proponicur  in  tcxtu  in  l.fi  prior 
ff.folut.  matrim.f  quando  fcilicet  prior 
vir  addd^tionem  vxoris  promiiit  Tc- 
cundo  viro  id,  quod  cidem  vxori  dcbe- 
2      batjvbi  texcus  dcfinic,  quod,  fi  prior  vir 
^  ,    .  promiferic  rccando  nurico  fimplicitir 
iflprior  id>quod  cidcm  vxori  debeC ,  no  teneatur 
ff.  folut,  >A  lolidum  crga  fecundum  maritum  > 
mutrim.t  fed  Iblummodo  in  quancumooinmod^ 
ciufii»e   £acere  poteli«  fi  vcr6  promiTcric  cercam* 
tdbliuuo  ^  daerminacam  fummam ,  puta  cen- 
^       tilBI»quamacccpitabcadcmvxorc,  ce- 
neacur  pro  illis  ccntum  in  foiidui&iqufy 
an^qu^  (intapplicabiiia  pnB(bnctcirui« 
tn  quo  maritus  folutoni.urimonio  pro- 
miuc  vxorirefiicucioncm  dotis,adhibiia 
eadem  diftin6Cione  id  eft,quod  in  prae- 
fenti  veiiit  cxaminandum . 

Fotior  cert^  ratio  vidccur  militare^ 
procafu  pt dj.fi  frimrff.f^Mitriwm.t 
q  uandoqu  idem  1  b  i  f u  p  pon  i  t  u  r  ful  a  d  c- 
lcgatioprioris  mariti  pcr  vxorcm  in  £a- 
uorem  lccundi,  ex  qua  dclcgatione  iri- 
detur  confurgere  fortior  obligatio,  & 
quodamodo  ratiooe  calis  dekeaciooit 
militarc  ratio,  qu«  liabecur  »  T.THfe»- 
nins  ffjiereiudu.  vbi  excluditur  refpeftu 
deiegatibcneficiumj  vtnoopofltcoon- 
ueoiri  fu  pra  id ,  quod  coounodi  poteft^ 
qus  certa  delegacio  non  interuenit , 
quando  maritus  fimplicitir  promifit 
vxori  reftituere  dotem  foluto  matri- 
Oionio . 

Rcfpondcopnmoinhypochefi,  qoa 
prior  maritus  promifcric  pro  vxore  fe- 
cundo  id,  quod  fimpliciter  eidem  viori 
debet  nuila  £a&a  expreilione  quantita- 
cisinoo  poteftcoQueniri  fupra  id,quod 
pcNeftfOe  egeat  in  hypothefi  v»6»  qaa 
pniiiiiGaicfiiiuae  dcipMiiiBtaiiiqua»» 


tiateais{iuu  centum»quo8debeteidem 

vxori,  conueniri  potcft  pro  ccnrum,ncc 
poteil  dcducerc  nc  cgcai.  C/0/4 ;« L:^- 
fennius  in  verb.fimiUsff.  de  re  iud, ,  BartO' 
lus,  &  Clofa  in  l.fi  prior  ff.foluto  matrim.t 
Campefius  de  dote  part.  5.  q.  x6S.  Prima 
pars  cxprcfs^  dcducitur  ex  tcxtu  ind.l. 
fi  prior  ff.Jolut.  matrimon.  Ibi-  Si  prior 
maritus  poficriori  dotis  nomtue  tanquam^ 
icteflr  mulieris  imm  frmiferit  iwn  flus, 
quam  id,  quod  facere  potefl ,  dotis  futurim 
r/2;fccunda  pars  dcducitur  cx  texcu  <»  l. 
eum,qMi  f.ft  mulierff.de  iurc  /«rjW.hOcq; 
exprcfsc  habct  Clof  in  d.l.Jicfevmm  in 
verb.ftmilis  in  fitt.ffje  re  iui  •c. 

Aduerfus  primam  parce.  aobftare  vi- 
dcnturea,  quas  diximus  in  pnteedenti  §. 
6j,  in  rcfponfione  cx  textu  in  l.  'Hfffnmus 
ff.dere  iudic.,& inl.penult.ff.de lure  dot., 
quod,quando  quis  cftconliitucus  dcbi- 
tor  cx  prxccdcnti  caufa ,  &  cll  dclcga- 
tus  ad  foluendum  creditori  creditoris 
fuiobligetur  infolidum,  ergo  oood^ 
cur  prtor  maritus,  qui  ob  dclcgaciooem 
Vtoris  promidt  fccundo  refticuercdot£( 
nonfitobligandus  in  folidum  ,  q[uaiir 
cumuis  oon  fueritexprcfladeterminaca 
qnantitas  docis»  cum  non  folum  obli- 
getur  ex  vi  dcbiti  prascedencis,  fcd  cx- 
preflius  ex  vi  dclcgationis .  Sed  refpon- 
deripotefc  quod  refpcAu  prioris  mari- 
ti  quoquomodo  vigeattitulus  reuercn- 
tisdcbicx,quipropcerea,  quantumuis 
fit  del^atus ,  gaudet  bcnchciocidcm  a 
iure  conccIlo,&  rcfpcikuconiundlorum, 
cuiufmodi  ell  Soccr  Pacer  vxoris ,  &  So- 
cer  Pater  mariti ,  &  maritus  ipfc  non..* 
confidcratur  titulus  obli^cionis  p«9- 
cedentis ,  nam  quanttmiuis  teneancur, 
non  obligantur  nifi  in  quantum  com- 
mode  pofluoc ;  refpe&u  vcr6  cxtranci 
non  conrideracurnifi  titulus  gratuit» 
donationis,qui,vbi  cclTat,ccflat  quoquc 
illud  beneficium ,  ne  conueniacur  io  fo-, 
lidum.  Dici  eciam  poceft,  quod  m  hte  l. 
fiprior  ff.folut.matrimon.  c([  fcrmo  dc_* 
dclcgacione  pro  inccrca>  &  decermmata 
quancicace ,  adeoque  non  poffic  coillie* 
niri ,  nifi  in  quantumcommode  poieft; 
in  l.TiefenuiuffJere  iudiCf&ia  Lfeimit, 
ff.de  iure  dotiim  fit  fimo  de  determina- 
ca  quanticacerfadecopfuigat  cMigatb 
in  folidum . 

Aduerfus  fecundam  partem  difScul- 
tasnaaimi  viget  in  affignanda  rationc* 
cur ,  quando  prior  maritus  runpliciter 
promific  fecundo ,  quod  debec  vxori  ci- 
tulodotisnon  teneacur,nifi  inquantum 
commode  poteft,  quando  ver6  promific 
dotem  determinaum,quam  deDet,puca 
ccncum  ficcondcmnandus  in  folidum  ? 
f^jnity  poctffiiniua  io  eo  coo- 

fiftii,  ' 
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Si  prior 
m.iritus 
promif- 
feric  fc-. 
cudo  iig' 
quod  fim 
plicicer 
ucbei 
vxori  li- 
neexpref 
fionc^ 
quanci- 
tacisnon 
obligA- 
tur  uipra 
id , quod 
poceft. 

St  vef& 
pvoaiifit 
ceitMn 

quinti- 

r.itecon- 

uemri 

poceft 

pcocotoi 


SolOioic 

innAntia 
oppofita 
.icluerfus 
prim.am 


^66       Contraaus  X  Vr.  ' 

liftit,quod,cum  in  primo  cafu  prooiife-  Scdfacilinegotiooccurrerepoffumiu 

rit  remtuere  fccundo  maritodotcnu. ,  hutc  difticQlcati  afTcrcntcs,  quodlket 

^uatn  fimpficitcr  dcbcc  vxori ,  videtur  maritus  non  poffct  conftantc  m.itrimo- 

protnincrc  rcilitutioncmdotisdetcrmi'  nio  rcnunti.uccali  priuilcgio,  po(iit  ca- 


natae  relaciui  ad  dotem »  quam  ab  ea-^ 

dcmvxorcacccpit,  qwx  vtiqucfuppo^ 
nicurccrca,  &  dctcrniinata,  ac  proindi 
itarehabet,  ac  ii  promiiTiflet  refticuert 
Centum  dctcrminato ,  li  ccntum  dctcr- 
roinate  accepcric  .  Nihilominus  fcn- 
ticndum  eft,rationemdiucrntacis in  co 


mcn  codcm  matrimonio  dilToluco  Foh  Soliiioir 
taneUa  de paS.  mipt.  cUnf.  7.  %loj.  5.  fart.  pradifl» 
IlJWM.  \6^.,&  clauf.^.glof.i.part.  ix.  ™«». 
IMM.59.,  Bartoius  md.l.atia  §.eleganter 

num.y.  tf.ffllut.  matr!m.,&  ibi  .An^elus,  & 
Vaulus dc  Castro ,  Surdtu de  aiiment.  tit.l. 
f .78.1wm.48. ,  FmameU*  de  paS.  tmpt.d, 

dMif.-].  ^iof.^.part. II.  nH.66.,  &  inhanc 
pj ricm  vidctur  magis  mclinare  loamus 


4 

TMTign.j-  coiiliftcrc,qui.i  ,  qir.indonriur  maritus 
diuerli-   pro^nifit  lccundo  rclliiucrc  dctcrmina-    ,  „ 
tatis,  qtis  tam  qoantitatcm  cum  expreffa  mentio-    jtrgelus  BoffiHs  trsSde  ioie  c.i  t  .  m.  1  ip. 
do  pro-  nc  talis  quantit.uis,  ccntctur  tacitc  rc-    Dixi  licct  maritus  non  poflfct ,  quando 
mific     ,  nuutiafic  illi  pnuilcgio,  nc  coucniatur,    fcilicct  rcnuntiatio  ficrct  conftantc  raa- 
gaod  ile-  vitrj ^uara  polfiii quando vcro  promilit    trimonio  proptertextum  htdj.alia  §.e/e- 
i?^   fimplicitcrrcfticucrcillud ,  quod  dcbct    ga)itcr  ff.  folut.  matrimon. ,  quandoqui- 
noininc  dotis  intcUigitur  promiililic  de    dem  tunc  maiimeviget  rcucrcntiama- 
^nci-  C3  ^ot<-*> quam  ipre  cenebatur reftituere   criroooialis maritodebita ,  propterqui 
tMis ,  AC  vxori,dcduao  fcilicct  neegeatco,quia    rationem,  &  textum  DD.  communius  $ 
quando   iHa  promillio  gencraiiter  conce]pta  dc    funin.'JU,quod,  quatumuistalisrcnun-  Nonu. 
promific  rcflituenda  dote  accipit  declaraaonem   tiatio  podit  validi  apponi  ante  initum  ^  «a 
aiurisdifjxjfitionccocafu  fa^lapcrtcx-  matrimoniumincapitulismatrimonia- 
tum  /n  l.fm.C.adle7.falcid.,&  ibi  Baldus    Jibusco,  quia  temporc,  quofithuiuf- 
mm.z.,  vetnu  Barbofa  ad l.mmam n.yj.    modi  rcnuntiatio  necin K»  ncc  in  fpe  ftmmi- 
verf.  fuccedit  igitur  f.  folnt.  matrimon.y    iliud  bcncficium  compctit  futuro  ma-  monio, 
tnmnes  ^t^elu)  Bojfius  dedote c.ii.n.iop,    rico,quia  antequam  inrpe  competerct,  &:  ^uarc. 

Difficultas  tamcn  aliqua  circa  hanc  6Aa  cft  rcnuociatio ,  &  (ic  antc  fpcm 
llodram  cxplicationcm  ,  &  difparitatis  natam  obuiatur  pcnitus  initio  acquifi- 
xationcui  vidcturin  coconUllcrc,  quod  tioais,  &  ctiacD  diflbluto  matrimonioj 
Siaritus  ncccondance  matriroonio ,  ncc 
COdiflolutO  vidctur  podc  cxprefsc  ,  & 
validercnuntiare  tali  pMuiiegio,&  per 
■confequem  minus  taat^ ;  ^uod  autem 
ricqucant  exprcfsc  conn.mr:  inatrimo- 
niodoceiic  (^  ofla  dc  rcmcd.jubfid.rcmed. 
&8.  wm.  8. ,  Tetrus  Barbofa  ad  l.maritime 
'num.X'J.,&  iS. vcrf.frdetijin  ,  c~  nn.ji. 
verf,&  confiri/utiir  ff.foiut.  iiutrmon.  , 


quia  tunc  cxtin^  eft  illa  1 

matrimonialisdcbita;attamcn,qu3i)dO 
talis  rcnuntiatio  ficrctconflantcmairi- 
monio»  nootcnerct ,  quia  tuncpotifi- 
mum  vigcrctratioialis  rcucrcntiae  ma- 
triroonialis.  Sedpoflurous  adhxcom* 
lua  refpondere,quod  ea,quxhicdicon« 

tur  «  d.  l.alia  §.  f/r^irnfrrjvcrificcntur 
dumtaxat,  quando  calis  reauntiaiio  tir 


jho|»o-  Mertka de  iurifdiS. partu^. cent.ixaf.i86.   €ta  tcmporc oonftantis  matrimooij  re- 

5-  .  ^^  Tafcbalis  de  vinb.  p.itrixpotefl.    fcrarur  ad  tcmpus  ciufdcm  raatrimo- 


Bitur  10- 

fUntift    p<irr.x*c.9.iM»».x6.,  Kota  Hom.part.  z.  re-  nu,  fccus  autcin,quaado  quoadcxccu- 

iancd^  cr/it>ri/485.n«m.4.,&ratisconcluden-  tionem  rcfenintr  adtflmpusfolntioia- 

aerfit.itt''                dcduci  cx  textu  i»  l.  alia  §.  trimoni; ,  pro  quo  temporenonvigcrcC 

AUOtl      eiegantir  ff.foiut.  matrim.  vbificiegitur.  debitum  ilijusreuercnciae  matrimooiar 

yitas  non  EUgantir  qiurit  Temponiiis  lA.  i    ex Sa-  lis .  Nibiiominus  proptcr  communeiL» 

poffitre-  bino  ,  fi  pac  fcatnrmaritus ,  ncin  id  ,  quod  DD.confenfura  ,  &:  proptcr  allcgatum 

Buntiaie;  jticere  pofjit^ondemiieturjed  tn  foiidum ,  an  tcxcum  1»  /. tdia  §.elcganter,non  ita  faciic  . 

boe paSum /iruandum fit,  &  negat /irimi  -recedendum  eft ab  opinionc  ncgante > 

cportcrc.  Qjiod  quidcm,&  mihi  vidrtur  ve-  poHc  talem  renuniiationcm  ficri  a  ma- 

rum ;  namque  coiura  bonos  mores  id  paSum  .  rito  conftantc  matriinonio ;  nec  hoc  ob- 


efie,  meUus  efidieere  ,  tpuppe  eum  eontra 
hmum  reuerentiam ,  ^uxmaritis  cxhihcnda 
efi,  ide^  uppareat .  Quod  veru  ncqueac 
ctiam  eodem  matrimonio  diflbluto 
Clofa  ,  &  Dinus  in  d.l.  alia  §.  elegamerff. 
-  foliujmatrimopio,  Campeggius  de  dote  part. 
^.qj46jmm.x. ,  proptcr  eandem  ratio- 
ncm  d.  IMia  §.elcganter ,  qu ia  etiam  pofl 
diflcdutummatrimoaiuro  ceroaacatr&- 
li^iWB  matrimonialli  iciicccnti«. 


.'ftatijstqaaiaot  diximusin  rcfponfionc» 

ram  ca  proccdunt  dc  rcnunti.uione.-» 
luppolito  matrimonio  diiioJuto,  cum 
pnormarituspromittaf  fnomuiiere  fe- 
cundo,  &  lic  rtjpponirurprimura  diffo- 
lutum ,  Dcindcdatoctiam,  quodcon- 
•flnnirmatrimonio  aon  poifit  per  pac- 
tum  cxprcfl^um  ficri  talis  bcncfici;  re- 
nuauationdcftxamca  racioprftbibefls , 
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nec  curec  de  inre  Rnerentiali  non  pof-  feu  recrabat  nuritum  k  tali  cetfione  I  . 

finC in  aliquo  caTa  iura  ipfmn  obligare  Quod,(t  nfkm  teztum  in  {.f nMri-  '^^?^ 

in  folidum ,  quod  inrclligcndum  eftfie-  tus  tertio  in  princip.  ff.  de  conslit.  pecun.,  '^^SS^ 

riiquandopromicciccxprcfsereftitaere  vbidicitur>quod  etiam  fi  marituspoft     ,  ** 

ccrtam  quamiiaiem ,  quam  debet  pro  diliolmam  matrimoninm  eonftituac  (« 

doccfcu  nomine  docis  pcr  tcxtum  in  l,  folucurum  dotcm  in  folidum  ,  non  tc- 

eimt4mS,f$miUer  ffAe  iisre  ivtmdo.HoQ  ncatur  camcnfolucrc  vxori,nifi  pro  ca 

Affc  ra-  l>9ceilniam&ito«mploil]Qf^  parcc,  quam  faccrc poccit, ftacimtmpu- 

fjonu    ricateratioiiil,Illturecautumcft,quod  gnabcris,quia  vtbcn^notatC/o/o/Ki./. 

«ddn-    ratione  reuacotiKilli  debitse  non  pof-  qmid  fi  mtritus  i»  verb.  per  exceptionem 

atnmr.  iit  ferant  ooaiientre  in  iudicio  patronii  propi  meiiwm ,  ibi  non  obftantc ,  quod 

finc  certa  pxna  pcr  Cexcum  in  l.  in  eum  conftitueric  foluerc  infolidura,  dicituc 

j^'.  deiniuf  voe,,  &  tamen ,  fi noninuitus  (eneri  cancum^  quaotum  facerc  poccil> 

patronus  vocacns,fit  eo  «}uia  non  cara*  qaiaconftitaft  ex  ea  caufa,quamitibef- 

uit  dc  cali  iurc reucrentiaJi,  quoniam  {ccrcdcbat,quxnon  fubcrac.Dicicciara 

non  oppofuic ,  quod  quidem  faccre  dc-  poteft  em»  Sartoloiftl. maritm»mm.  1 .  jf. 

buit  arg.textu$  in  l.qmd  wmine  ff.  de  een-  fibttjiutrimmt.jd'  emnTetro  Barhrfamd, 

dtt.  indeb,  ius  1«  /, quamuis  ff,  de  m  ius  vo-  mtm.go.verf.non  fecunda  di^cuUas ,  quod 

unitf  &rcraum  eximit  a  tali  Dffua  «  &  ibidem dicatur ,  quod  oon  obftance^» 

Doimnnm  I  iore  ipfam  ooniequemli .  qnod  maritus  piui  folui  coniUtoeric  ea 

Tandcm,quia  licct  fimplcx  rcniinciatio  dotc ,  quam  quanti  faccrc  potcrat,nQn 

talis  bcncficij  coaftante  niatrimoaio  tamen  tribuatur  a^o  mulicri ,  nifi  io 

non  obligec,  necteneat,  fi  ftierit  canMO  quantum  fecere  poteft  propcer  eam  ra- 

gcminata  obligat  cura  confcnfus  gcmi-  tionem  ,  quod  connitutum  fuit  fubro- 

natus  babeat  vim  iuraci  confenius  Be-  gacum  loco  a^nis  docis ,  adcoque^  9 

roMf  eee^Axjmm.f.  lA,t. ,  Cariiiudis  Tuf-  quod  quamuis  fubrogacio  faOa  fneric 

ffc«ifoOT.4.//f.G.cow/.z8.n«m.5o.,  &  re-  poft  folutum  matrimonium,n;ituram  > 

,  nuotiatio  ulis  beneficij ,  ii  fuerit  iurau  o(  cooditicwem  ilitus  aaioois  aiisumat « 

obligecrenuntiantemperea  >  quasdo-  quia  aftio  aocumulata  Ibrticur  nata* 

ccnt  Liderchius  conf.^o.  rwm.io.  circa  fin.  ramiUius,cuiaccuinul  .uur,ncc  practcr- 

verJ.qHodffi  inramentum,  BartoiKs  in  l.ft  grediacur  ipfiuscoQdtcioaes,  ficquc  re- 

qmsproeomm.^.f.iefideii^.,  Snrimm  gulacnradnormam»6cmenfuramcittf- 

aliment.  tit.i.  q.jS.  m$m.i6.,Cuttcrexde  dcm  aflionis  ,  cx  quo  fequitur  ,  quod 

imram.  coi^rm.part.ijc.i6jmm.^.  Qiipd  ficuci  vxor  pro  doce  non  poccft  conuc- 

aacem  incelligacur  feminata  talis  re>  niie  maricam  fopra  illud ,  quod  pocefl^ 

nuntiacio  dcducitur  tum  cx  co/]uodre  ita  ncgue  pro  illoconftituto . 
obligat  ad  rcftitutionem  deiccminat«      Kc/poadeofecundo .  Simaritusim- 

auancicatisy  tumexeO|)qnodpairasi(  mediatfe  ipG  vxori  promifcrit  foluto 

el^ri  pro  taliquantitate .  matriraonio  reftitucrc  firaplicitcr  id  ,  <5 

Oecerum,  quod  difsoluto  matrimo-  quod  dcbec  nomine  docis ,  iacelli^cur  Si  m^ri^ 

nio  poOic  per  maricum  fieri  illa  renun-  ded  aSto^  egeat;  fi  vec6  promtlent  re-  Pfo- 

ciatio  valid^  ,&cum  effeflucxeoeuin-  ftituercccrcam,&dcccrminatamquan-  JI^q*'^.  • 

DfiMur-  cicur,Quia  tunccefsatratioreuerentiz,  titatcm,putaccntum,quosdcbct,  pro  J^^* 


co  inatri  quaoeuanttiKm  cft»  cor  talipriuilegio  dote  acccpta ,  incelligicur  obligari  trimonio 

ncqueac  per  maricum  rcnuntiari .  Nc-  folidum  <jlofa,& Bartolusin  l.fiprior  ff.  rcftinte- 

■^j^     queobeisepoceft,quod  adhucdifsolu-  foiut.matrimon.^ampe^iusdedotepart.^,  re  id  , 

fieri  calii  co  matrimooio  durant  reliquiae  reue-  f.x<$8.,  R<dandiitiebieroi^is  q.$j.  rm.^,  5"°^^^' 

icnnn^    rentiac  matrimoni;  ancea^i  per  cexcum  Swrdus  decif.  i  ji.  imw»,  xi.  1»  fin.  >  ^'^^?^,  ranrt 

Ci«iO'    in  l.z.ff.  de  aS.rer.  amot.  ,  Campeggiusde  diment,  tit.  1.  q.jZ.  nmt.  Jl.,  Francifcus  «jedudlo 


iate  fart.^i .  ^.x<|tf.iisniA. >  odebqne  mi-  Molinus de  ritu nupt,  Ub.^.q.x^.  mm. i p.  qc egeaC» 

licec  difsoluco  matrimoiliofttio  prohi-  Racioexeodeducicur,  quia  marito  ad- 

benshuiufmodi  renuntiatioiKmy  quae  uerfus  vxorcm  agcntem  ad  repecicio- 

mtiitat  coitancc  ipfo  matranoiiinyNaoa  pem  docis  competit  bcueficinm,  ne  con- 

inquam,  obcfse  poceft,quia  ex  eo^  qood  ueniri  polHc  fupra  id ,  quod  corti  m od6  ^ 

perTcuercnc  huiufmodi  reliquis  sen»*  poceft  pcr  cexcum  inl.ficut  ff.dc  rc  lud.  *  r  a 


(uinfflumfequitur»qiioddif-  necmaritus  per  ulcm  fimpliccm  pro-  ^j^^^ 

foluco  roacrimonio  non  ipfo  iurc  ccfsct  milGonem rcltitucndi  id,  quod debcccx  ccrr.iin 

in  marico  huiufmodi  bcncbcium ,  non  tttulo  docis,  ceniecur  uli  bcacficio  rc-  qu.tnci-. 

aucem,qu<xlnoopoflitfierirenamiatio  nuntiafse,auninidli^CurpromiOiode  tatemte.' 

ciufdem,quia  dimminuta  illa  rcucren-  teftitutione,proutdeiurc,  &  ficfaluo  nww  in 

tia  ,  fcu  ilio  iure  reucreotiaii  aoo  ita_»  fviuilegiofibt  a  iure  coocefso  deducca- 

fclwiiieiisntioohfiftit,qusiaipcdim  ditoecgeu.  Qna^doaatempromifiK  P"*^* 

ccctiin 
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certaniquantitatem,putaccntunj,quos  firadijcicndusfideiulsorjcxruppofitio- 
debccracioncdotis^quamaccepiCj  vi-    netamen,auodexcauiaaiurepenntrsa  j 
detur  k  dcttnninatd  obligare  ad  rdlt-  foerkvalidft adieftm^tur  difHculus,  Q^xCid 
tutioncmilliusquatitatis,ncquecedere    an,  H conucniaturproilla  rcftituenda,  fersestx- 
iurideduccndi,  ncegeatincqueobefre    poUlt  xquc  aducrius  conucntorem  fc  poCu. 
potdt ,  quod  in  hoccafu  aoo  latdiiga-    tueri  bcncficio ,  v c  non  tcncatur  fupra 
tur  intcrucniredelegatio,  quam  cond-    quampotcft  dcdud^o  ne cgeat , ac poflic 
derauimus  in  caAi  praecedencis  rcipon-    ic  cucri  maricus ,  pro  quo accoOlit >  &c  fc 
fiooisyqttieq.-qaodaiiiodoooiiftituuge-  obligauit? 

minncam  rcnuntiationcm ;  Non  ,  in-       AgnofcuntdifcrimcnDD.  intcr  fim- 
quam,  obclic  pocclt,  quia  illa  promiflio    pliccm  fideiufsoFemy  ac  dcfenforcro  pro 
determijuUB  quantiutis  fubfcqucas    marito  prindpali doiii  <fabitorc  in  co , 
caufam  praecedentcm  dcbiti  cx  docc  fir-    quod  dcfenibr  conuenitur  eadcm  i&io-  } 
mat  quoquomodoillamobligationcmy    nc  in indiuiduo ,  quoconucnitur  prin-  P^- 
&  vidccur  quoad  efieftum  cxdudcndi    dpalis  debitor ,  quod  inccllige,nue  ex 
illud  priuilcgium  acquiualcrc  dclcga-    mandato  principjlis  dcfendat  exhibito  ,u(fo^" 
cioni,  cum  codcm  modo  fc  habcrc  vi-    eodem  mandaco  pcr  ccxcum  m    (i  cm  m^iriti^ 
deatur  illa obligatto,  q u a m  a iTumic  er-    frocta-atare  ff.^n M, ,  6ut  oflcrac  (ci-  deftnlb. 
ga  vxorcm  rcftitucndi  cidcm  illam_.    liccc  fuo  proprio  nominc  principalcm  remeuit 
quancicaccm ,  uc  iUa  obligatio»  quam    abfenccm  dctcudcndo ,  & liccc  m primo 
ailumic  reftinwodi  ftcmido  nartio .  cafu^uantumujsfeDtenciaferaturcon» 
ref-  1^-1"'^  ciKcaciam  in  tali  promiiTionc  rc-    tra  procuratorcm  exccutio  fieri  dcbeat  i 
Bonfionc  '^'^ucndi  iilam  dcccrminacam  quanci-    in  bonis  principalis  dcbicoris,  &  in  fe*  ! 
tatem  finc  dcdu£lione  ne  egeat  agno-    cundo  cam  fcnteucia ,  quam  eiecutio 
ucrunt  Bartolus in  l.doli  inprincip.intcrtia    fiat  in  bonis  dcfcnforis ,  nihilominus  ta- 
col,C.dcnoH2t.f& inl.qm  id,  quod§.lin.ff'.    nxcn  aitio  concra  dcfcnforcm  eft  eadcm 
deaonat. Glo/a inljjuoktiomine ff.iecottdtt.    omnino  cum  iUa  principalis  debitori^ 
iiuieb.,  &  in  l.fiychum  §.  lci^ata  ff'.  dc  »o-    &  fic ,  quantumuis  illud  beneficium,ne 
uat. ,  cr ;» /.  crcditori  in  priHitp.  jj  ,  dc  le-    conucncatur  fupra  quam  potcA, fit  pcr- 
gtfT.  i.ydumdixcrunt,  quod,  eciamfi    fonale  refpe&u  prindpalis  dcbitorii» 
caufa,  cx  qua  fit  talis  promiflio,  lltiu-    qui.itamcn  aftin  cflomnino  eadcmrcf- 
craciua , obiiget  in  foiidum  iplum  pro-    pcau  (.icbicoris,&  defcnforis idem priui- 
miccenccm»  quodia  alio  fundari  not|    M^um  cxtenditur  etiam  ad  dcRatb- 
poccft,nifiineo,quod,cumrcohlip,aue-    rcm;  fidciursorautcra  non  conucnitur 
ricaddecermiitacam  quanciuccm^qus    cadcmadiioncinindiuiduo,qua  conue- 
iam  dcbebatur  videtur  cdfifte  vSaA   nicur  principalis  debicor»  fed  aaioue^ 
#Oieunqueittri>&|Hriuikgio.  acccfsoria  ad  ipiam  principalis ,  vnde  i 

^    noneftjcurracioneciuidcmpriuilegium  j 

!■    — "  '     '  .  •      ■     ■"■  "  ■  I   perfonate eiufdem dcbitoris  prioc^alii 

extcndaturad  fideiufsorem  ipfius . 
!      '  $.   LXVII.  Refpondco,  quod  priujlcgium  mari-  j 

.        ...  ti,'oeoonueniacur,iupraquampoteft>    j  • 

An  priiiilcgium  ,  quod  competit  mari-    non  extend;uur  ad  fidciufsoremipfius,  ^^.„,1^. 
■•    co,  oc  cunuciiiacur,  vicraquam_«       quacenus  fimpiiciccr  tideiulsoreft^CtfW- jiumma  ! 
fiicere  poceft/x>mpctat  etiam        p^sgiiu  de  due  fart.$.  ^ 4^.,  'Pemis  Bm-  m  nop 

Ciui  fideiulsori .  bofaad  d.l.mjritttm  num.  8 1 .  "verf.  frcmdt  *"*.P?i[ 

priactpalitirff.  folut.  matrm. ,  Joanties  .An-  , 

i  yU  UUKIVM,  itUttBt$md9d»tee.\i.nitm.\3S.,Larea  ^^^. 

,        _  *  indecif.(jram.tt.pJrt.i.difp.j.t:um.^.Rx-  • 

'  ^     .SerictfaQi  expofita.  1.  ciocxco dcducicur  ,  quia  ule priuiie- 

^erimeiimurfMgffHvmmmti^ekit  gium  non  poteft^oompeccre  iideiufiQri 

defenforem .  z.  priuilegiaci ,  nec  ratione  pcrfona: ,  ncc 

VriMiiegmm  mariti  non  cotnpetit  fideiufiori,  racione  adUonis  ,  eigo  nulio  modo  po- 

.  fNWMttsei}.  5.  •  teftcompcten;  nonitttioae  peribMiy 

.  Sifideiupor  accrdat  tjottiitic  dcfcnforis  pH»»  ouia  in  ordinc  ad  huncefFcftumeftpcr- 

cipdu  tuetur  tali  priuilegio  .  4.  lona  cxcranea  ,  inccr  quam  ,  6c  vxorcm  j^on  cft 

'  tMis  vtM fet^ Jkeamri  fideii^eri  fer  ejt-  afirioem  nullns  eft  litulns  reuercntix ;  f^dm 

ttflitmm  ftiUeetfrite^MUs .  5.  nonracioncadlionis.quianoncftcadcm  .iftio 

.  a&io ,  qua  conuenitur  fideiufsor  cum  prind- 

TXlsQyismo  LXVII.  Q^muii  re-  iliaiqttacDaneninnrprindpalisdcbitor;  E^''^'/ 

JL/  gularit^r  pro  dote  vcl  promifsa-,  Ncqucdicas,quod,quanrumuisnonfic 

confcreoda,  vei  cradiu  reiiicuaida  non  eadem  a^o,  qua  coaueoitur  fiddu/sor 
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cuffi  illa }  qua  cooucaicecur  priocipalis  peccntcm,  &  Cic racionc  caiis  aiHllcntiae,' 
debiior ,  non  uinen  poAt  efie  maior  oc  oppolitioBii  fiddnftorpriuH^io  ip-  S 

aftiojfeuadplura  contra  fidciufsorcm,    fius  pt  incipalis  dcbitoris  dcbcbit  gau-  Ali.t  vi* 
ac  fic  concra  priAcipalcm  debicorcm^  >    dcKpcrtcxiiitQiaUdemqiie§.generalitir  poceft  «^. 
^uia»  ficuci  non  pocdl  erseeaio  fideiuf-^  4ifi».fjmmiati,  Bvtttm ,  &  BaUha in  l.  ^"y^""^' ' 
luria  ,  feu  acccfsoria  fiuc  principali ,  ita    verum  in princip.  ff.  pro  focio ,  (^ampc^^ius  Memi- 
uon  pofiiccfsemaioracccisoriajfcuad   de  dotefart.j.q.x^^,,  6£Congrua  qui-  ^^^e^^^ 
plufa>quamficpriacipalis,quia«ficttci  dem  radooe  inducicor»  vt principalis  nem  ici.' 
fc  habet  fimplicitir  ad  fimplicjt^r,  \tx    monitus  acccdat,  &  opponcndo  talem  iicecprin 
maius  ad  maius^acra  cnim  impugiu-   cxccpcionem  pcrfonalem  fibi.compccea'  cipal^fic 
beris,quia debitum  refpcau  principalis  tem  tucatur fideiulTsorem  ifidiiciidoin  ^^***"*^ 
dcbitoris  intcgrfe  rcmaiKC,  licet  in  exc-    folidum,  castcroqui  frunratoriume(sct 
cucioneracione  fpcciaiis  priuilcgij  noa  ipliuspriuilegtum>nam>fiiideiu(sor.fo> 
«eneaoir  nifi  in  quicum jjoeeftiiie^aic»  lidtim  fiiluerec,  haberec  regrefqlttm  ooo- 
&  onus  rcfpcdu  fidciufsoris  rcfpicit  id,    cra  principalera,&  fic  hic ,  quod  non  te- 
FdeiufTor     ^^o^  tcnccur  pcincipaiis  dcbicor  >  ncrccur  ioluere  principali  ,  ccncrecur 
cdftitui—  '^"    * ^  exectttioiie  eximitnr   foluere  fideiulsori »  qui  oro eodem  fol* 
turin  tle  rationc fpccialis  priuilegij ,  vndc,  fi  in    uit.  Hoccamcnverumelt,quod,fifidc- 
fcdum    cotumrcddcrccurimpoccas  principaiis   iulsorconueotus  a  principaii  credicore 
princi-   dcbitor,nonpropceicaineotumexuiie-  non  denunciaueric  aftiooem  aduerfut. 
jeturlideiufsor,quiaad  hocpotiifimum    fcintcntatama  principalicrcdicorc,  & 
dacur  >  vc  dcfiiaauc  dcbicurc  ipfc  pro   condcnmacus  fucricad  folidum,  non_a 
ccklemfoluac.  haberec  r^prefsum  concra  principalem 

Haccomiiiacxprcrs&  vim  habenc/n/.  debicorem  profoiido ,  fcd  tantum  pro 
&  fideiufior  ff.  de  re  tudic.,  &  in  Uxcep'  q uanco  commodc  potctl,  quia  c  uJpa>  & 
luri  qni-  ''^jf-^^vv^^vbrficexprefs^  legicur.'  defefbuseiuTdem  ttdeiufioris  in  denun- 
biis  inru-  ^^^''/"■'■^"«'x,  «7«^;  pcrfonjc  cttiufque  cohitrent  tiando  non  dcbct  noccrc  alteri ,  nerape 
ticur  ref-  'X'»  tranfemt  ad  alios  veltUi  eam  ,  quam  dcbitori  principali ,  quij  ii  fuiisctprx- 
pwfio,  fitUttbiAgtext^tfmm,  ipiodfuertptf'  monitus  pcr  oppofitioncffl  perfonalis 

flt  f  vel  pxrens  ,  fMOm^fque  non  compctit  exceptionii  occurrifsct  cxecutioni  in  fo-  .  _ 
ftiek^ori ,  f$c  m^iritifUetHfior  poJifolfttMm  iidum,  Si  vcro  fuppoiumus,quod  fidc-  f' ll!*^' 
nwffjiMMjiMS  Utm  infiMbm  dtit  MMime  iufior  damnciauenc  debitori  aaionem  p^xmo-^ 
temdemnatur  .  aducrfus  fc  intcntatam  ,&ille  noluerit  n,fus  nS 

Di %i,quj.  fideiuifor  fimplicitir  efi ,  nam   compararc,&  opponere  pcrfonalcm  cx-  compa-  . 
ad  fubtcrfugicndumonusfimplicitir,&   ccptionem  fibi  competentemy  icifCt^  niericte- 
in  folidum  folucndi  potcft  iub  alio  ti-    fidciu.^sor  fuitinfolidumcondemnatus,  '^* 
tulo  fe  tucci ,  vt  fi  v .  g.  non  accedat,  vt    tunc  iuc  habcbit  regreisum  in  folidum  flj. 
•       fideiufsor,fcddefcnl6rionominc  prin-   adtteefus  prtnc^alem  debitorem ,  q^ui 
^Jf.  -cipalisdebitorisiudicium  nomincipfius   non  poterit  fctucripriuilcgio  aducrius  * 
^^™^  fuicipiat,ficuti  cnim  potcft  quisnominc   cundcmfidciufsorcm,nccoaueniaiuc  in 


ibfcntisfcliti offiurrepro  illo,  illiufque  folidum>cumhocpriuilcgiuiBadufitfnt 

mine  de-  caufam  dcfcndere  praiftita  cautione  de  ipfura  noncompctat ,  &  fic  in  hoc  verr- 

fcnfono  ludicato  folucndo  pcr  textum^i»  ^./i  ficatur ,  quod  vna  via  prohibctur,  pcr 

princi-    ver6  Rcia  btflit.  de  fatifdat. ,  &  /.{«i frtf-  aliam  petiniccatur .  Hsc omnia  coUigo 

p.ilistue-  prio  f  tjui  alinm  jf.  dcprocvrat.  ,  m  quo  ex  loanne  ,4tgel»Bef^otr4S,  itiete  e,  lU 

"^  5'^''  caiu  cum  cadcm  adioncconueniacur,  iwwj.ijS. 
fio '  '  quaconucniendiMefset principalis reus, 

&  pcr  COnfcquenS  priuilegium  princi-  tmmmt^mma^ammmii^t^mmmmmmmmm^mmt 

S>alis  debitoris  in  ipfura  transfunditur* 

taiioneft,curhocmunusdefenforts^  f.  LXVIIL 

fumcrc  iprcfidciufsorj&iudicium  loco 

priiicipalis  fufcipcrcnonpoilic,  quara-  An  priuignus  vxoris  ^audca t  priuile- 

tionecumconuenirecur  eademaftiqoer  giot^uogaiidecinacttns,ne  conuc: 

qua  dcbitorprinctpalisersetconuenien-  nianaryVlttaqttanpQfiic. 
«his,  deberec  in  duidcm  priuilegio  ra- 

tionetalisadioniscommunicarc.£tiam  SFMiiytlLIFii; 

alia  rationcpofset  cautcllari  fideiufsor, 

fi  fcilicet  conucntus  a  creditorc  denun-  f^Mfiti  ratie  expUcata ,  i.  , 

tiet  principali ,  vt  affiftac ,  compareatq;  tuuimiet  fimieatet  bee  prinile^m  tmpe^ 

adciusdefcnfioncm  ;  quo  in  cafu  ipfe_»  tcrc  ctiam  priuigno .  x. 

principaiis  dcbitor  polsct  cx  ^ropria_*  Vrimgno  aducrfus  nouercam  non  competit 


pecfonaoppoiiBieeiwpcionemfihtCQBi;  hHpr^Me^^ 


j-jo       Contradus  XVL 

fUmerentU  ab  vxore  debiu  nuorito  non  ex-  dem ma(rimom^,iigii  competere  filijsei 

tadit  priiuksiumMdlmtitUMrtdi^  alb  natriiiioiiio  pcr  ca ,  quc  dooent 
dmmmti  •  ^  Tlegnfantiiis  de  pign.  memb.^.  part.fecimU 

■Jr  ■  itfOB.p;,,  MHhs  Ti^llus  dedote  part.io. 

'"^'         "p\Isc»yisiTioLXVIII.Eialiomatri-  inim.i6.,&piart.ii.infccmdjpart.nM.^., 

monio  fufccperatCaiusfiliuin,  &  loamcs  .Angelui  Bojfius  tratl.  dc  doic  c.  18. 

dcindc  mortua  vaoce, eaqua  illum eo-  wm.y^tsgo > nec  ciTdem compccet  pri- 

nuitjtranriuit  ad  feciuida  voM  ettmCa^  uUegium ,  vc  non  poflint  conuenin  in  Ratjo^^ 

^      lidonia,  aqua  accepit  dotcm  bismillc  rolidum.  Tandem,quia  DD.commu-  pro  ttf- 

Series  aureorum .  Morcuus  dcinde  eft  Caius  nitir  inquirentes,  ao  hoc  priuilegium  fonfiQne 

Dorita"'  nullisfafccptb  liberijs ex Calidonia ,  &  tranfeatin  Ncpotes,  refpocdent  nega- 

^    *    fic  fadus  cft  h«rcs  vniucrfalis  ciufdcm  tiui,eamqueracioncmadducunc,  quia 

Caij  fiiius  a  prima  vxorc  fufccptus ,  qui  nati  funt  ex  alio  matrimonio ,  &  iftud 

dicitur  priuignus  rcfpcAu  Calidoniac,  priuilegium  non  compcticiiifiiiuriiOy 

cumque  hzc  agcrct  aducrfus  priuignu  &  filijs  natis  exeodem  matrimoaio  ^n- 

ad  rcpccicionem  fuae  docis ,  hic  cxcipic-  gelus  in  d.  l,  etiam  ff.Jolut.matrimon. ,  & 

bac  dc  priuilcgio ,  quod  in  plus  conue-  ibi  Immola ,  Campeggius  de  dote  part.  5.  f . 

niri  non  pofset ,  quam  cocnmod^  pofsec .  »tf i ergo  ulc  priuilegium  noo  potcft 

Hicexcitatumcltdubium  ,  anverc,  &  compctercctiamfilijsaltcriusmatriaao- 

valide  priuignus  pofsct  fe  tueri  tali  cx-  ni;,  icu  priuignis  attcnta  raciooc  addu^ 

ceptionc ,  an  ver6  haec  unquam  omni  fta,quod  idnnonooropetaciKpqcllNis» 

iuris  fubHdio  dcfticuca  cfsct  cludendaf  quia  funccx  alio  matrimonio. 

Glofa  in  /.  etiam  ff.  foUu.  matrimam       N ec  in  hoc  hdcndum  cft  Gltf*  *» 

faoc  priuii^ium»neoonudiiripoffilf nifi  etiamf.foUit.mftrimm.  vbi  tribuit  hoc 

dcdufto,neege.u,cr)nccdit  ctiam  priui-  priuilcgium  ctiam  filijs  cx  alio  matri- 

*  gno,  6c  pro  iuc  tacit ,  quod  iilud  piiui-  monio ,  ncc  cidem^/o/«  in  Ijdabimiu,  &  pfo^ioc 
R.itjonei  icgium  non  conccdicur  pcaecisb  rationc  in  l.  3.  ff.  de priuU,  ertd.  vbi  didc»  quod  non  fub- 

1  o"  "i^triraonij ,  fcd  rationc  rcuerentiac dc-  hoc  priuilegium  tranfit  ad  fuos  ncmpc  riftoo^ 

pruule-  bita:manco,  vt  vidcturcoUigi  cx  tcxtu  mariti ;  dcnc^ari  autcm  non  potcft,  qna».  . 

gium  c5m  (M  i.      $.  eieganter  ff.  fdnt.  matriiim.,  quod  priuigni  refpeau  mariti  fint  pro- 

{wterc  ficquc  ,  quamuis  priuignus  non  procc-  prii  fui ;  Non,  inquam,fidcndum  cft, 

etirvni     datcx  macrimouio  IsoucrcK ,  quia  ta-  quia  tcftc  Campcggio  d.part.}.q.i6o.  hasQ 

priui.     nenNouerca  debct  rcuerentiam  mari-  giofa  in  vtroque  loco  coauBunitcr  ict 

•  tOjideo  ncc  potcft  ipfum  conuenire,  ncc  probatur ,  &  quamuis  priuigni  rcfpcfflu 
etusfllios,iater  quos  numeraturpriui-  maritidicanturpropriifuijhaectamen 
gnus  ,  vnde  fnb  hoe  mnMb tit.  4e  dote  i .  non  eft  ratio,  proptcr  qttam  iura  conce- 
pr£>!ot.  II  .mm.6.  docuimus  ctiam,quod  ^jant  hoc  priuilcgium  ,  cum  rcfpiciant 
hiijs  comi>etant aiia  priuiicgia  ,  puta_^  fuitaccm  rdpcau  vxorisjdc cuiusinte- 
pFSladonit  in  afttone  perfonali ,  qux  rtfM  agitur,  necamor ille , &  lnnorde; 
compcccbat  marito  .  ScdhacgloCi»  fic  fccndic  c  Nouerca  in  priuignos ,  qui 
racionc  minimc  obftantc .  defceodic  a  iVIacrc  in  fiiios .  Ad  rauo- 

RcTpoodeo.  PriuignoaduerfusNo-  nem,quaBexaduerfoaflBidiatttr,dlcen> 

ucrcam  agcntcm  pro  rcpctitioae  dods,  dumcft,quod  cx  co,quod  Noucrca  dc- 

quam  tradidit  nurico,  iion  compcterc  beac reuerentiam  marito ,  &  ratioae^ 

?     hoc  pciuilcgiuro,neplusconucniatur,  eiufden  eidem  maricoccineedacurha" 

fvj"??®  quam  potfic  Bmoltis  m  d.  l.etiam  {f.folut.  jufraodi  bcncficium ,  non  proptcrca  ta- 

JJ^JJ^™  matrimon.f  lacob.  de  Bel.infnadijputat.,  lcbenciiciumrationcreucrcnuaemarito 

«gentem        P"^  ^  '^^*  C'  ^    "vxor.  aS. ,  debitc  enendatur  ad  alios ,  qui  fe  t> 

ad  dotc  BMus  in  l.i.C. de priuileg.dotis ,  C^ffpi^-  ncot  cx  paric  ciufdcm  mariti ,  cum  at- 

non  coni  gius  de  dote  fart.^.  q.x6o.  Clarc  vidctur  tcndenda  fit  reucrcntia  ratione  macri- 

peric  hoc  deduci  tx  i.  l.  etiam  ff,  folnt.  matrimon.  monij ,  flc  coniunftionis  ratione  eitifdfy 

priuilc-  f^liostniilirris,  ejtii  patrih^credes  noncx  quocunqucalio  titulorctcncnte      4  ^ 

giiua .    fxtiterunt  in  id ,  quod  faccre  pojfunt ,  c oh-  cx  iacorc  ipfius  mariti;  cacteroqui  cx  tcn-  Reum- 

4mmi»t uhe*  ait,  vbi  nou,quod  pri-  deretur  eaam  ad  «lios i  filijs  dufdem  at>^^ 

iiil^um  hoc  rciUingit  ad  filios  ciufdc  mariti ,  cum  quibusmaritus  ipfc  habct  "^^^j^;,. 

mulieris  ,',qui  iisrcdes  fucrunt  Patris  ,  coniuodioncm,quodcamen  non  admic-  j^^q 

quod  propterea  non  yidctur  cxtcnden-  titur ;  Licet  igitur  hoc  benefidttm  con-  ntcndi- 

dum  ad  priuignos  filios  Patris  cx  ilio  ccdatur  rationc rcucrcntix,  cum  tamcn  turadfr 


matrimobio.  Hoc  eciam  cumutur  ex  prxcisiaiurepofitiuo  prouenjat,com-  lioseia^ 
ijs, quae  docoimiis/iA  boe  eod.  tit.  de  tfo-  nenfnFirt  debet ad  diTpofitioaeffl  duf-  " 

/f  i,pr*>ioM        J.ncmpc  priuilcgium   dcm  iuris  poficiui ,  &  non  dilatari  ad  "^' 


praelacioois ,  quod  compecit  tiii^  ciuC-  ^uamcun^j  xeucreatiaffl  ,  fed  reftriogt 

ad 
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ad-cam , &  in  co  gcncrc  ,  ad  quam ,  fcu    vcr6 rolummodo  in  tantum,  qnantlllft 
inquoiurarcftringunt;  iuraautcmpo-    polluntdcduito, nccgeant. 
tif&fflum  m  d.  l.etiam  ff.foUit.  matrim,  rc-      Latc  difserit  in  hac  materia  in  varij» 
Aringunt  ad  filios ciufdcm  matrimonij,    lcfturis  U.irtolus  in  d.  l.  rtiam  ff.folut.  ma- 
&iionaliterextenduot«adeoq;  dcc.        trimm.f  vbiin partcsdifputat ,  lcd  nihil  hac 

  decRbmdecefminaterelinquit^citatta-  m.nreria 

«■■■•■■■■^■^^■■"■•■■■•i— ^■«•■'^    mcn  tanqu.im  ad  propofitum  faciciitem  loqnitur . 

textum  in  i.  in  condcmnatione  enm  ^lofa  Bwtoliifc 
f.  LX I X*  lUtf. ,  qui  textns ,  &  glofa  non factt  acl  • 

rem  prjcfcntcm ,  vndcvtnotat^^ffipff- 
Aa  t  fi  vir  relinquat  vxori  dotem ,  filij  fim  de  dote part.j.  q.  i^p.  dcbuifsct  po- 
•  babeant  priuilegium ,  ne  ogoiie:      tius  allegace  textum  in  t.^mi ,  fi  marim 

lUaotur,  vltr.i  quam  br  ff.de  confiit.f>eciin.  Quid  quid  tamcndi- 

cerc  ponunc .  jKtit  circa  hanc  quccftioiicm  Bartolus  ^ 

Refpondeo  primo.Si  maritus  vxorefll 
S  y  H  M     tit  y  duxcrit  indotatam  ,  &  in  tenamento 

iulleric  haercdibus  fuis ,  vt  dotem  in  de-  2 
Wlti^tmtihmaHmf^i^tiftmfdimpm  «ermioata  ^uantitate  pcr  ipfum  taxatt  St  mari.' 

>tHMrif&  nMmerantur  .  i.  cidcm  vxori  ex  bonis  fua:  hseredtMiis  ftis  dn-  • 

Simaritttt  duxerit  vxorem  tndotatam ,  &    prasftarcnt ,  probabilius  cft ,  quod  iilij  «fnt  ▼«> 
groMMerit  fUiubmtiesadeertamdotem   haeredcs  non  cenearitur  in  folidum ,  fcd 
iUi  conferendam ,  p^jpim  fiUj exe^  dt   folummodo in  quantum  faccrc  pofsunc  "^^^^ 
friuilegio  .  x.  dedu^o,  ne  cgcant.  In  hancopinionem  hzre- 

Si  iK/krit  lAarmi  tematm  Wterttre  fuU  propendcre  arbitro^  Campeggiim  d.pm.  des  fuos 
omnia  .  q.i^p.,  dum  ibidem  cxplicans  Glofam  sid  dotii 

Si  vxor  dotem ccrtam promiferit ,  &  mari-    in  f.ftd ,  /i  v.xori  Inflit.  de  lcgat. ,  vbi  vi- 
m  baredibus  iufkrit  eam  liiierm,  &   detur  dici ,  quod  fiJij  conuenii  in  hac  ^ 
vlterius  ei  confcrri  fimilem  quatititatem    hvpothcfi  a  M.itrc  pro  dotc  ipfi  Icgata  fg^nj^ 
non  tenentwr  nifi  dedu^o  ,  neegeant .  4.    a  marito  non  habcant  hoc  bcncficium  , 
Sivxor  dotemcertampromiferit,&mari-   afscrit^quod  hocprocedatincafUiqui- des  po» 
tus  intefiatuentoconfeffus  fuerit  eam  re-    dofiiij  conucnircntur  ab  vxore,  vt cam  dencprU 
tepi^  obligTHtdo bieredes^i  aon  tenentur    libcrarcnt  a  dotc promifsa ,  &  non cra-  ^SM^ 
.  n^ie^iSefMe^emit,  jf,  ditJ,  quiacunctenerenturinfolidum.,  ^ 

illamlibcrarc,  crgointclligit,  quodin 

>Is<iylsmo  LXIX.  Multis  modis    alio  cafu  ,  quo  tcncr cntur  ipfi  filij  cx  Expom- 
poceft  contingere,  quod  maritus   bonishsreditatisiilamdocemconfcrrc,  tur  xCus 
vxori  rclinquac  doccm,  vel  quaceaus  pofsent  fe  tueri  huiufroodi  beneficio,  C^ge^\ 
j      ipfam  duxcrit  indocatam  ,  & es  fuo  iii   cseteroqul  fnanitirexcipcrcc  in  illocafu  £ij  • 
Dpocmo  vltimo  tcft.iraenco  cidem  dotem  confti-    dccermin.uo,  nifi  in  alii^  hrm.u\  tur  rc- 
dttMific  tuericioceru»  & dcccrmuiau ^uanci-  guJa  io concrarium .  Katio  huiusrcf^ 
manCDs  tate  ,  ad  quam  conferendam  filK»  Aios  ponfionis  exeo  deducitur,  quia  ,  fi  mao 
rclinqiie-  obiigaueric ;  vcl  quatcnus  vxorin  con-    ritus  ipfc  viucns  dotcm  v  xori  conllituir- 
re  docem         Qypti^ii  dotcm  nurico  promife-   fct,nonporsct  vxorcum  conuenirc,  6c  p 
jnoei,    ^jj^^  jyjjj contolerit,  &maritusinfiio  obligare  in folidum per texcu m/.^Moi,  -Jj^^^ 
vltimo  teftamento  iuffcritfilijs,  vt  can-   fi  maritus  ff.de conJli:.pccu>i.  ,  crgo  etiam  f^fi  fyjf_ 
demabonereconfcrcndidotempromif-     conftitueritin  tcftameato  tradendam  fttndtcm: 
lam  libeiarent ;  vet  quatenus  cadem^  per  filios  haeredes  non  poterunt  tfti  con-  in  filkit 
vxor  in  roatrimonio  dotcm  dctcrraina-    uc-iiiri  in  rolidu ,  cicclud1o,nccgcant, 
tam,fcuinde(ermiuaca.quanticatepro-   cum  cx  alibi  aiic^tis  pnutlcgiuox^^ 
■liferitAiBarituvinteftamenconeduiii  qttodcomperitmann>,tramftindatitriii 
iuifcrit  candcm  .Tb  oncrc  contribucndi    cius  filios  per  icxtum  in  l.ctium  ff.folut. 
libcrarif  fcd  vltcrius  pcr  eofdcm  filios   matrim. ,  hoc  etiam  videtur  infinuaro 
hxcedcs  'docem  in  quantitatc  promifla   ctofa  in  d.  §.fed ,  fi  vxori  bifUt.  de  legat. ; 
cidem  vxori  cx  bonis  ha:rcditarijscon-    Nequc  arbitreris,quodcx  co,quod  hu- 
ferri;  vei  quatenus  vxor  dumcaxat do-   iuiinodidos  fic  legaca,  incclligatur  dc- 
tem promiicric,&  maritnsin  fiio  vltinio  pniata  ab  cxnni  onere ,  adcoquc  purft 
teftamento  confcffus  fucrit  candem  rc-    debcatur,  Nonarbitrcris,inquam,quia 
cepifle,  &  fic  obiijget  &lios  hsredcsad  fcoipcrlegatumintdiigitur^umiux- 
candcm  reftitaeniMm .  Inomnibiis  hm  ta  rarisdilpofitfonem ,  vbi  exprefs^  ei- 
cafibus  ficexpofitis  quaeritur  ,  an  fiiij    dem  non  facnt  dcrogatuin  ,  adebque 
hsrcdesj  fi conuciuaotur ab  vxore,te-  cttmiurercfpcduhlJorumh<credum-«y 
aemtur  ia  Caiidxm^  itiaro  <hwcin<  aa  nii6ieiieaatuonifidedado,nccgeao^ 
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£c  talis  prierumeada  eft  mens  legantis .    (iinplicitcrj  rcois,  ft  eerttpeemii4imtif^ 
Rerpoadeo  fccundo .  3i  vxor  lo  con<    tum  corpus j  Mt  ii^rmentHm dotis  itimih 
traAnotttriinaiiiaJi  40CCin  promircric    firatafHjit,valcre  legatm.  HxctcffaiK' 
5     marico  in  detcrminaH  <juantitaic,  &    fioijTdcm  innititur  iuribus ,  &  rationi. 
'  S  vxor  iliaro  iq  ^Hcdu  non  contulciit,  6(  lua-    bus^  (]uibus  priiua  rerponfio ,  cui  b%c 
%.        iuT^eric  filijs  hsrcdibus  ,  vt  ean-   fortior  ratio  addicurt  quia  in  hac  fup» 
PJ**"'^^' dcm  ab  oncrc  confcr  ndi  libcrarent,    pofitione  ncdum  tcncnturconfcrredo- 
u  qoan^  cunc  &lij  CQQucati  icnercntur  infolidu  (ea)cxbonish<ereditanjs,redetiainprt- 

,dc  li^KW  t  Qcc  pQir«em  tantum  ab  vxore  •oaotur  iurcf^uod  liabccent|iii  ^Moau 

maritm  exigcrc,vtnon  cgercnt .  Ita  Cj?«pfggw    promifT.im  . 

gr.m;iiie-  rffrfofcrf.p-jrr.j.^.i^y  ,  «juictiaiaaiserit       K.cfpoodco  quarto .  Si  vxor  dumta" 
r  r  h  vrc-  iQ  jjQg  jgi^fu  p;-%cisc  fuific  9'<>/4nt  /n  d.    xatdoKmwcMmfterir,  &nuritusin  fuo  5 
famhbe'  S»/"^ ^■^■«"■'^'i/^".  delcgat.,  inmioUind,    vltimo  teUarocntoconfcrsus  fucritfc-»  Sivwt 

randam'  ff'f<^>*t,matnmon.^U4<iui in  Li.C,  cam  rccepifsc  obligaodo  ^iios  hiercdcs  (tocfoi 

feAennir'    ("'""^  <i<itis .  RaciQ  cx  CQ  dcduci  po-  ad  eaQdem  refliraaidam ,  Incafu ,  quo  ^^^-'^ 
\n  (oMC\  tcfti  quia  iura  volucrunt  quidcm  con-    filij  tcnercnturrcftituere ,  pofseot  tan-  Jj^t"" 
l(be»(«  .  lulerc  rationc  lilius  iUxi\yi  coniUiKUo-    tum  dcduccre,  ne  cgeanc .  Dixi  m  t^h  nariW 
.■  nis  marito,hii;s  eiufdem,&  alijs,quibus        ^lii  tenerentur  r^itnert  propcer  »1  m  idb. 
«Qm^jctit  iiuiuUjiodi  bcnchciiun ,  nc  bo'    qux  docui  fub  hoc  codcm  tir.  de  Vote  l.  tmto 

nis,  (jusc poilidcnt ,  tta  priuarcniura  vt  fr4snot.x i jiMm.^j. ,  quod  fcilicct  conftf-  conftflia 

coaftiniercntur  in  ftacu,  <\m  qscrcnty  fio  dotis  recepcse  iada  per  maritum  in 
non  autcm  volucrunt  conlulcrc,vt non    vltima  voluntatc  plen^J  non  probct,  ncc 

cgcrcat,6(ac^uirercm4^u«enQnpoili<  cxcludac  cxceptioaem  non  oumeratae 
dent ,  fic^i  pocius  refpexerttnc  damnum   pccuniie ,  pronc  ctiam  lut  probant  Jto*  6esM  i» 

YicaiKium»tqiiam  1  ucrum  (juaercndum,  manMi  conf.  445 .  nnm.^. ,  loames  Ai^lm  vaemt 

Pcc^Xer.banc  rationeq)  doccnt  fatis  cq-  So§m    dote  c,  1 0.  »10».  87. ,  Stepbmtit «'') 

]l«eienes  municirDD.,quod,(imarieusconuca*  Oimthmsdifeept.fvr.tm^i.cit^.n^x.,  "°>^ 

pro  ref-  cu.s.ih  vxore  ,  vclabciush^rcdibus  rc-  &  fcqq.  Quamobrcm  ad  probationem  *S^' 

ponuono  ||j(uQfit  doccm  in  lolidum,  &  poiUa  prasfcncis  rclponfionis  ilc^roccdoi  Vd 

noaerit  fe  non  poTse  decencer  iuxta  foa  illa  conftflio  fiite  a  marito  ih  vltiiBO 

conditioncm  viucrc,  non  poifit  icpetcrc  teftamcnto  fada  eft  fub  fpc  futurx  nu- 

dotcm ,  vel  ipfius  par tem,ac  egcat  Cm*  nKratioais,  vei  in  vimicgacii  ii  primum 

fegiimitdote  pm.s.  q.  ^^6., Vetmt  Bar-  dicacur ;  h«redes cieipieono  de  000^ 

f;ofi  hi  d.  l.mjritumwm.zp.  in  fin, ,  &  nu,  numerationc  iransfunqunt  onus  pro- 

30.  inprincip.t  &  pluribns  fequentibtis ,  &  bandiineandcm  vxorcm,  ^ua  non  pro« 

pracifni  ««0.54.  verfmclins  igiturf.fobit,  baoce  eximoncur  ab  oncre  refticue«U; 

Phui  tm. ,  l-oiitM:clU  dcpaH.  mpt.  cUuf.j.  &  cadciu  probante ,  quod fucrit  numC' 

•    ilof.%.fm,ii.HHia.i6,<iumti.kpcmi~  raca,fubincratreeuia,auod|iicutiina*  * 

icgium  coocedat tancum  recencioacm  >  ritus conuencusaSionedo^  non  poceft 

fcuius rcuiicnJi,  non.iutcma^lioncm,-  condcranari  fupra  quam  potcd,  nc-i 

iiocidemicauc^4r<0^/«^.^->^<^'<f^''j<>$.i.  egcac,  tu  &  hlijh^rcdcs  conucnciooo 

ff.de  reMic.  poifintCQmpcUi,fupraqttamcoouilO(ii 

J         Refpondco  tcrtio.  Si  vxor  dotcm  in  polinm  arg.  tcxtus  tnl.etiamff.folHt.vii- 

Si  vxor  decerminau  quaniitatc  pFomiferic*  &  ir/won.iSifecundumdicacurjquodici* 

doteai    non  conculerit,6(  deindcmaritosin  vao  Uceciila  confeffio  roftineacnr  in  Tim  le> 

cerum   yUimo  (ciUmcnto  ncdum  iuifcricean-  gacifolucndiabcifdem  filijsh^redibus, 

promife.  4en)  vxorcm  k  dotc  confcrcnda liberari,  tunc  vim  habent  ea  omnia  ,  auaedi^ 

xitA  in«  fed  etiam  pcr  hsrcdcs  iilios  tUam  ^uan^  func  in  prima,&  teriia  refponnooe . 

titatcm  ex  bonis  h«reditarijs  ipll  con- 

perhz-  fcrri,  non  tencrcntur  filjj  hwredcsad  ■■■  i      i»!  ■  ■  1  ■      1  ■ 

rede$     iUam  in  folidum  conferendam,  fedde* 

ber.ui,Jc  cluao,acegeant,Proccdithiecrerponfio  5,  IiXX« 

▼lcerius  infuppoficione, quod huiufmodi  Icga- 

ctdon    tumtcncat,  namdecius validitatepo-  An«ft BifeiitfiiccedaCvzori,mac&Ml 
cQo^m       ^(sc  aliaaz  dubitatio  propter  textu  petdat  JlOC  bcllcfiqilM» 

tatcm  no  legitur,/«r</,//  quamnon  dccepit  dotem ,  le^  SyMH^KiyM^ 
tenenrur  ganerit  D.Serenns  j  &  ^intoninusrefcripfe- 

pcoilL^  ruHt  f  ftqHidemfimplieitirlegmnitJntitiit  Set^difquifititnit  ej^ttns  .  t, 

^i^o^n*  efft  legatum .  Scd ,  fi  ben^  attendantur  exceptiones  mtriti  «dnerfus  Fifeim,  tl 

tewiqli.  vcrba  lequetia ,  apparcbit  tunc cfsc  inu-  lura  fifci  adnerfns  m.iritum .  j. 

];ilelcg^cumdo(ift4  ^uaodo£»aumcft  stum  ttdntifim  Fifam  tmfttit  marin 
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De  Dote  I.  Dif<j.II.  §  LXX,  5-7^  ;  . 

frimUghtm ,  vt  non tmmri^twr  /fnu  iie  egca t Campcg^ius  dedote ptvrt .-^.q.fo.  _  ^  ^ 
f «MJW  f9tefi  ,  4.  Exprcfs* colligitur  cx  tcxtu  in  l.ft  mtri-  ^^?^ 

tus  if.ff.folut.  matrimon.fVhi  fic  lcgitur,  pffcim^ 
IsovisTTio  LXX.  Poft  initas  nup-    SimaritHs  minusfaccrepotefl  f&dospubli-  compctie 
tias  in(crTiieodoricuo),&  Caiara,    cata  ftt,  in  id,  tfuod  facere  potcfl ,  fifco  ma-  m.into  " 
•  in  qudMuClia  fibtOOQfttniit  dotcm  bis    ritHt  condemnanduseft ,  nem  pemiciem  ma-  liuiuOno* 
I     !nilicaurcorunj,quos,&  tradidit  cidcm    mi wWifr /Mm<>d //f  ,quadirpoficionc  ni-  ^J^""* 
Tiftilas  Tbcodorico  marito,cadcm  Caia  graui-    hil  potcft  cfsc  cxprcilius,  6c  concludcn- 
rxpl.tn4.  |^ddjqtmddiaoezjgmteconfifcatio>  tiusadremnoftram.  Addcrationem-^» 
HK.»      nem  bonorum,  cuius  confircationisfcn-    quara  adducit  ibidcm  (jlofa  in  $.  ue  in^ 
Cenciaaludiceemanauic.Mortua  Caia,    ^rrwWnn, ^uia  fcilicctFucus  noopluf- 
cam Ftlctii  ageret aducrius  1  hcodort-   quammulicr , cui  fucccdit ,  haberede- 
txua  roaritum  ad  ciufdem  dotis  confe-    hct,cum  ius  fifci  aliud  non  fic ,  quanij 
,€ltCiQnem,TJieodoricuscxcipicbat,quo<i    iusmulicris,cuiu:>  bona  fucrunt  publw 
MOttpOfict  in  folidum  ooBdewnafi »  fed   cata  pcr  tcxtum  m /.  rMm  ^M/t/jm  §.  ^/(fff 
t     dumtaxatdcdufto,neegeat,nonenim   f.devfHr.,& l.inmiUluttj,n9»icbnff, 
Excep-  cx  dclidlo  vzoris  ipfe  (ioe  culpa  priuan-   de  reg.  inr. 
tiones    dusvideturiurefibicooipetente^ddito      Ad  icplicationcs  eiufdem  £fci  nuoe  _ 
ad*erf    ^^'^1*»  «Itiod  plus  iuris  non  vidcatur    rcfpondcnducft,  & quideroadprimam    -  .-v 
fikum^  pofsc  habcre  Fifcus ,  oui  io  bonis  vxoris    dic,  quod  quamuis  (ccuodum  (c ,  &  vt 
luooedit,acbabucrii,ieuluibereteadeQi  talisnon  debcacillamfeuerentiam  fil^ 
vxor,  fi  non  dc-liquilsct.  cu5  marito,  tcneatur  t^men  illi  fcruarc 

Rcplicubat  hicus,  quod  ipfe  tanqua    iusjcjuodinipfo  iamortumeftexrcue- 
hxrcs  eitraoeut  non  teoeatur  habere   rcntia  ilii  dcbita  ab  vxore,  cum  non_. 
3     iiiam  rcuerentiam  marito,  quamdc-    rucccdac,nifiiniura,quachabct,& ha- 
Iimfilci  bcbat  iplius  vxor ,  6c  quod  proptcrca    berct  vxor,  &  hoc quod  dicitur  de  fifco 
Aducrfus  cefsante  in  ipfa  caufa  difpofitionis  ccf-   proportionali  ratione  dicendum  eft  de  in  auuim 
mMmun        dcbcat,  &  ipfi  difpofitio  .  Adde-    quocunquchccredc, &:  rucccfsoreextra-  toottnai 
bat,  quod  quando  dos  cft  reftituenda    nco .  Adid,  quodiubditur  primoloco,  eftmsad 
cxteaneo  ex  conuentione  in  paAis  nup*  dic» qiKidqnandoreftttuenaa  cft  eztra-  PJh 
tialibus  non  habcat  maritus priuilegiii    neoex conueniione,  4quocollataeft  ex  ^Sf**» 
deducendi ,  ne  egcat  Barbofa  ad  d.l.  ma-    titulo  roer^  libcrali,  non  pofsit  confide- 
ritumn.^%.inpriHcip.ff.  folut.  matrima»,,   fariiui  aliquod in marito ortum  exre- 
Tafcbalis  de  viribus  p4tri4t  poteft.  part,  x,    uerentia  illa  ipfi  debiu  ab  vxore,  fi  ^ui- 

e.  p.n.xp.,  FontanHla  de  pm.  nupt.cloMf.    dcm  ilia  dos  ,  licct  proccdat  intuitu 

f.  ,Glof.^.part.  1 1 .  «.88.,  loannes .Af^eliis  vxoris ,  non  prouenit  ab  ipfa  vxote» 
Bogius dedote c.ii. num.  108. , q^ui etiani  UA ab extraneo, qui  non  tranftulit  ab- 

Fifcus  adducic /ationem,  quia  non ntflitat  cn  felut^ ,  fed  cum  onere,  vt  tbluto  matri- 
CompA-  ratiorcucrcntiae  maritalis,  ob  quam.,  nionioplcno  iure  adipfum  rcdirct,cura 
iMCiir ,n  priuilogium ,  nc  egeat ,  conceisum  eft  ctenim  non  tencretur  vxorem  iliam  do 
niaritOy&ideopriuilegiumcelsat;  tarc,  potuit  quoad  illamdotem  rebtis 
cus  autcm  inhoccomparaturextranco,  fuis  iilam  lcf^cm  imponere  ,  qu«  fibi 
cuidoseft  rciftituenda ,  &  dcli£kuin  ij>-   magis  libucric,  vndc  tunc  non  confide« 

funivxorisqnoad  htinceftAumieqat*  raturlos  aliquod  vxoris,  feu  quod  pro- 

paiatur  conucntioni  .  Addcbac  vlce-  ucnit  .ib  vxorc,  fed  ab  cxtranco,  ad- 

ritts*  quod  fifcus  io  bonis  publicatis  uerfusqucm  maritus  oon  iiabetiiiud 

plenifima  habeant  priuilegia  poft  la-  beneficram.Hocautemnonnrilitacref- 

tamfcnccnii,im,qu.i  mcdianrccum  di-  pcftu  fifci ,  qui  ius ,  quod  habct ,  feu  ^^fuon^ 

catur  quafi  contraljcns  acquirit  hypo-  acquiliuitexdeliaio  vxorisj  oon  nifi  dc-  [!J[, 

thecam  cum  prelacione,  aliaque  pnui-  pendenter  ab  vxore  haber»  &  fie  ixmu  „jo 

lcgi.ij  prout  notant  SabelliHs nijummadi^  potuic  acquirere  maius  ius  illo  ,  quod 

uerf.  tra&.  in  verbo Fifcus  nu.  8.  vbi  citat  babcrct  vxor .  Ad  id« quod^ubditur  fe- 

nodriquezieemmrf.trei.nrtA.m.it, «(  ciuidoloco,dicendumeft»quodfifcus 

fin.,  (^ahdl.  refol.  crimin.  vrrf  ip6.,  'Hegu-  poft  laiam  fcntentiam  ex  quafi  contra- 

fmainm  depign.part.z.  memb.  4.  »«.  1 1  y.  ftu  aoquirat  hypothccam  cum  pracla- 

erntitBmtdifceptfor.c.}o4..n.p.,&alios,  tioaetneabooa,&iura,quzad  ipfum        .  . 

qui  propterea  vidctur  eludctc  priuile-  dcuoluuntur,  non  autcm  adca  ,  qiun 

gium  eiufdem  marici .  Qjuasricur  iaou  per  excq>tioaem  iuris  ad  ipfum  noiw 

qoid  iuris  in  hacmateria .  tranfeunt;  dosautemVxorts  in  ea  par- 

Rcfpniideo,  criam  aduerfusFifcum ,  tc,quae  nccefsnria  cfi  marito,  nc  cgcac 

qui  fucceOic  vxorijCompctcre  marito  bc-  cx  iuris  bcneficio  noo  craofit  io  hfcum  , 

■cfidimbne<Qiidenaanu>«ifidcdiido  icdrcfcruacureid£inaritOf^ade^6(c* 
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quod, fi  mulicrdotem  tantum  marito  ^  ' 
I  ii—i  I       II  — ^^^i^     promifcric «  & in  cffeftu  non  tradidc-  q 

rit,&deincle  vterque  inops  fucritcon-  aflmntij 
t-y^^r  ftitutus ,  vxor  dcbc.it  integre,  (cu  poffil  quodnrf 

dotcm  rcuncrc  non  coUato  mariio  ,  nc  ferenda 
Am  fi  ip&vsor  agms  ad  rqpedtiooeill    egcat,co,  quia  in  pari  cgcftate  rationc  '■^  rxor^ 
dotisacquc  cgcat ,  ac  maritus ,  hic        policflionis,  q^uam  habet  in  rcbus  dota- 

gaudcat  Jiuiurmodi  benc-  libus,fit  pra:tcrcnda ;  vndc  vidctur  in-  J^^Ij! 

licio .  fcrre,quod,  fi dotem  tnarito  conttilerit,  £ 

ipfa  non  fit  prxfcrcnda,  fcd  maritus  ti-  fcnt, 
Sf^MM^KJyM.  tulopoffcfliomsj^uojpfcgaudctinrc- 

bus  dotalibus,         ■:•  ■ 
Mxponitnr  titidus  cum  ratione  dubitandi .  i.         Rcfpondco  tamcn ,  quod  in  pari  nc- 
5e$uentia rujiicalii docens  debere  frodimi'     cciricatcvxonsceffctphuiicgium  inma» 
S»^peiiesmaritam,pniiaddhafid    rito,&vxoremqaaaddotemprxfercn-  . 
vxorem  .  i.  dam  cffc,  fiuc harc  doicm promifcric,  &  J^t^ 

Seatentia  Barhofa  ajferens  prxferendam  ejk     non  conculeric  »  fiue  promiierit  9  &  ((^gf^ 
-  vxwem, fi  imcmideriiittem, feeut,^    eonculerit  CMnw/«  in  e.  ftfiefi» i. perti  tOnp 
iam  contulerit .  j.  §.  1.  n.  4.  ad  fin.  de  re^.  iur.,  Canceriusvar.  uileaium 

Jkl  pari  aecejUiratevxoris  cejfat  priuilegium  part.i.  c.p.n.i  ij.,l-'ontaHcUa  depaSjmpt.  m  1»«' 

tii  wtarit9 .  4.  eUaif.  7.  fl^.  J.pert,  1 1 .  m».  p^. ,  C'"^' 

t.xtende  eti.wt .id h4redesmiiieris,fi^ i»  giiis  de  dotcparr.^.  tj.  i^.Rationcspluri- 

pari  ucceffitate ,  5.  masprohacrcfponfioncafferunt  pra:ci- 

tatiDD.Nobis  vna>vcl  altera  ru£ciat . 
Isq\'i5;iTio  LXXI.  Conftitutis  nup-     Priraa  fit,  quia  in  pari  cafu  inopiae  quis 

tij&intcrCaium,6:  Thcodoricam  non  ccnetur  cum  fui  praemdicio  altcri 

pro teropore,  quo  quilibet  eorum  con-  conrulere , quia  ordo charitatis  «ngit» 

ErUJsfacuJtatibus  corum  ftatui  pollc-  vt  potius  quisfibi  faucat,  quam  altcri, 

at|  condgit^vc  vterque  ,  vei  inopinaco  ergoex  bonisdoulibus  muiicris  in  pari 

cafu,velreriimviciffitndine,velexaU-  necdfitate  pottus  tpfi  mulieri  confiuoH 

quaincuria  c  proprio  ftatu  ,  bonifquc  dum  cft,  quamipfiusmarito ;  Ncquc^ 

^      KWtniue  dedmarct ;  cumquc  cafus  ce»  obftare  potcfti  quod  maritus  inceiliga^ 

ExpoGcio  docc  fctlituuonis  dotis  ageba  c  cadem  tur  cfietn  poffeffione  bonorum  dotauiur 

ciciiu,    Xheodorica  ad  illius  confccutioncm ;  cuius  propterca  inpari  cafu  mclior  de- j^^^^^ 

aduerTus  quam  cxcipicbat  Caius  de^  betelleconditio;  Non,  mquamjobfta-  |^ 

propria  inopiay&quodpK^crea  non  repoieft>quialicet«qualHOOfiditiovi-  {«fpoo. 

tcnerctur,fupraquamcommodcpolVct;  dcatur  quoad  ncceilitatcm  non  cft  ta-  fiooe, 

replicabat  ri\^udoi-ica ,  quod  ipfa  quo-  men aequalis  cafus  quoad  ius ,  cum  in^ 

qucegcrct,&  quod  in pari  cafu  necelli-  iuribus  propri|s  vnurquifque  alteri  fit 

tatisin  bo:iisiuisdotalibus,ipnus  neccf-  pracfcrcndis ;  rcs  ctenim  fcrapcr  clamat 

fius  j  &  mopia  ellct  {>r£iicrenda  nccer-  prodomino  maximc  indieence ,  &iure 

fitaci,&inopiaBmariti.  HicquaBfitum  quodamifUiatoiniprumRrtur»&lioet 

fuit  quid  iuris<*  dixcrimusrom.8./)*f>  tit.  dereflit.  j.  prd' 

Rcfcr c  iacobus de  Bel  in  fua  difput.  in  l.  not.  i.m.j.  quod  quancumuis  credicor 

vniea  c.dereivxw.aS.  quandam,quam  reperiatur in eademneceffitace ,  in  qna 

ratfipc^^^nis  dcdotr  part.  ^.q.iif.i.CLp^c\~  cft  dcbitor,  non  proptcrca  hic  tencatur 

fac  ruiticorum  fcnccntiam  affcrentmm ,  rcmdebitam  rcllitucrcadditapraBcipuC 

quod  in  hoccafu  dot  dcbeat  elfe  pro  ratione  pofseffionis  in  debitore  ,  quc 

dimidiaapud  virum,  &  pro  alja  dimi-  prscualcrc  dcbct ,  pcouC  ctiam  docent  ^j^f^nth 

dta  apud  vxorem  ;  pro  hac  fencentia  CtuetanmfecuttdafecmidM^,6z.art.$.,So-  piopofi>- 

videturfiiceretextusni/.trt/4ibc  C.ite  tmUku^.ie  iefi.  ^f.  7.  «rr.i.«l  tfumtmt.  n  nali- 

2      inrc  dot. ,  fcd ,  fi  bcnc  pcrpcndatur  hic  argumentum,  Lrffiuslib.  x.  deiufl.,  &  iure  bidiftiJ 

Scntentia  tcxcus,  innotclccc  non  facere  adhanc  c.i6jdub.x.ttum.63.,haKUcacaititdli-  Scdi<ii>- 

^fticalis  cem,quandoquidcmibi  folummododi-  gendarttntinextrena  neodfitaie  vtri- 

docenil'  ^  maricus  conRantc  matri-  ufquc,in  quo  cafu  rcs  confideratur,  vt 

dTe  »to  monio  vergac  in  inopum ,  poOIt  vxor  commuaiSj  cum  in  uli  ncccfsiute  om- 

dimidio  dotem  exigere,  &  hypothecari^  agcre,  nia  fint  oommunia ,  adeog; ,  fi  tunc  ex 

tipud  ma-  ficuti  poffct  diffoluto  matrimon io ;  dc-  partc debitoris interucnerit pofrcfsio^po- 

ritu  pro  bct  tamcn dos  cxada  pro  ouenbus  ma-  tcft  hiciuftc  ad  uU  ncceisiuci  propriz 

Dd      trimoni;  dcfcruirc .  fiibueniendumulefflremdecjincrejhie 

1».  *°     PctrusBarbofa  4<<  </.  l.maritumn.^%.  autem  non  vcrflimurin  cxcrCBiavxoc% 

yerf.  taatmeriojf.folut.  matrim.  ailcriCj  &  maiici  necdsiucc^  licd  diuncaxac  tB 
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oeccrsiute  .  qiUB  rdpicic  congruunu    Tote^  detrabere  ,auaatMm/i^iat  ad  dt» 
Prtfrren  nrini^ne  ftatiioi  >  &  deeentiam »  qu«      tn^mftatns,  trenditk»k. 
duscft,  necersius  non  facit  rem  communcm,  H4:c<jiantirjsraxaudaefi0ititri»k$idvh 
Vd!m  adcoqi&C.Aiteraratioiic,quia  ioiuc  ri^velludUis, 

aam-     p^^^^  y^oi.  agcrcc  de  damno  vitaiH  maritas  detn^ere  ea ,  qiu  ftbi ,  & 

do,maricusautcmdclucro;  inpariau-  filijseiufdcmmatrimetl^wet^mMfimt$ 

cemcarupociusellconfulcndumeifqiii      &  qMiwre.i. 

agicdedaflUKb^iKUnei,  quicontoidic   U  mtitieadfiliot  ex  alio  mttrimmd»  kte 

dc  lucro,  pcr  teMMHWkinl.nondebcr  §.  in re       friuilcgiun  noii cotvpctir .  6. 

thfcnraj^. derei.kat^&l.  venmt  $.fia.  ff,    Cmfetit tamn  ex  diQ  inre .  Mni, 

ie  minor, 

H«c ,  qusB  ha£lcnus  di^ta  funt ,  adco 
Aiuc  vera  ,  vc  iocum  etiam  Jubeaat  io.» 
teredtbm  nniljeris  eadem  defiinfta ,  fi 

5  fucrinc  in  aequaii  nccclGtace  conflituti, 
Exrende  iaqm  cii  maritus  eiiirdem  vxoris,cum 
hxr^es  iusipforum^c  vtoris,  ac  perin' 

nni^icrjs  '^"^    habcjt ,  ac  fi  ipfa  vxor  pctc 


DTsQyismo  LXXn.Datt>jani]iqtiod 
maritus ,  alijquegaadentes  hu- 
iufhiodi  beneficio  oooueniri  - 


St^m 


ii  iiiic  ia  i^t  pcr  cexcum  in  l.fi  pofl  ff.folnt.  matri^ 
pnri  ae.  t»mt.,BtidHS  w  /./!  tpis  erniierit  in  fin.f. 


ncqucant 

fupra  id,quod  pofsuni,  quarrituriam, 
quatttumeifdemiicrelinqucndum«  fcu 
quantumrecinere  poiGnc,  an  folom  ne-  cufi'  ex*. 
ccLsaria  ad  vitara  fimpliciccr,  an  vcro 
etiam  aeceiuria  ad  congruum  ipforum 
ftatum.  Secttndo^anfolumnecefsarnj 
fiuc  adnacuram ,  fiuc  ad  flatum  pcrti- 
nentia  in  (wdiae  ad  fui  fuftenucioaem, 
tiknxh  e^am  in  ordnie  ad  Aiftenutio- 
flcnriiorum? 

GlalbLiitUMrititmff.folut.matriin. ,  & 
in  l.^umrth  verb.  facere  ff.  denegot.gefl. , 


ie pd[l.,  ^4ngelus  in  §.itcm,  fi  de  dorc  luflit. 
de  ait.num.z.  verf.primo,  Foutanella  de 
pail.nupt.  dauf.-j. glof.j. part.tt.mim.pj, 
Hic  taracn  aducrtcndumcft,  quod,li 
vxor  aliunde  iuberec  ,  quo  dccentcr 
pofiet  femanntenere,  non  priuaretor 
nuaritus  bcncficio,vt3 doccpofsctdctra- 
Limica-.  ^^'^*  ladigercc .  5ed,  an  iioc  iaceiii.  fi fiUns  num.  78./.  de  libMnofc,  ^oita  de  tia  affe- 
tiifi  vxor  geodum  fie ,  fi  haberecquidem  alia  bo-  remei^s  fubfid.  remei.  xC  mmt.  6.  fnfti-  kds  nn^ 
na ,  qux  non  parcrent  fruaus  ,  fcd  ex  ncnttantum  rolummododctrahcndum  ^T^Jr^ 
:rec ,  <^uorumalicnatioae  poii»ec  untum  pcr-  cfse  ,  quancum  nccefsarium  eft  adfim-  „odo  ' 
cipere ,  quantum  enet  ruflicie»  ad  vi-   plioem  vit«  fuilenntioneiii,  ijuos  non  detrahc. 


Corduba  a  Lara  in  l.fi  tjuis  a  libcns  §.fcd,  Senten- 


aliunde 
haberec 
quo 

iet  con 
ipru^  vi- 
ncn* 


umdcccntcr  duccndam,puca,  fi  habc-  alia  racionc  moueri  cenfco ,  nifi  quia_>  dum_. , 

lec  bona  mobilia>ex  quorum  vcndicio-  iura  prasfumuncur  voiuifsc  naturas  ,  quancum 

ne  polsec  neoefiaria  ad  fiiuffl  ftatuoL.  eiufque  necdfitacibns  confulere  in  hu-  aeos£> 

haberc,  an  tunc  marituspQ6et  c  dotc  iufmodi  fandionibus,  non  autcra  ijs,  "'''jiin 

UBtum  dctrahcrc,quancumefsetfuifi-  qu<epra:tcrgrcdiuniur  naiura  ncccfli-  piu-e'^ 

dem ,  vc  non  egeret  ?  In  hoc  eciam  cafu  ucem ,  &  onns  iofticiae  praBualere  de-  y ,  f^. 

arbitror^probabiliuscfse,  quodmjritus  bcat  lcgibusconuenicntis  refpeftu  fla-  ftenta- 

po&ecEauderepriuiiegio,dcdu^o»  ne  tus  altcrius .  Nihilominus  cioocm. 

 :  -  j .  1 :  !   Refpondco,probabilius  maritum tan- 

tum  pofsc  detrahercdc  dotc  vxoris,non 


egeat^vxorem  «eneri  adalienaciooem 

iKoi  um  bonorum,quia  dici  non  potcft, 
quod  vxor  fic  in  talicgcitatc,  vc  finc  in- 
tegra  dote  coognii  non  poftic  viuere, 
prout  lat6  docent  loannes  .Angelus  Boffius 
de  dote  c.ii  .nu.zo.,&  in  tracl.de  alimentis 
fart.%,iee^j»u»rimmai  M5.Mr.7pf. 


5.  LXXII. 

QgantaoiinaiitDrelinqiii  debetde 
dott«ne^eat. 

Status  qudilianis  cim  articulis  examinaa' 
ih.  I. 

Sententia  afierens  tantum  cfje  folummodo 
detraiiend^,  quantum  efi  neccjfariim  ad 
'  fin^emviufifieMmimiem,  u 


folum,  quantum  iuHiciat  ad  necelfiu-  3 
tem  naturae,  fcd  etiam  quantumad  de-  Poteft 
centiam  ftatus,  &  conditionis.  Fonta-  detrahe- 
uetla de pdt.  nupt. cUuf.j. gloj.i. ptsrt.  li.^^  qu-}n- 
mmt.t.,Mexmiier  in  l.fi  maritmin  ii  f.  ^"^^  '^j 
folut.  matrim.,  Buldusin  /.1.  num.t.C.quod  <Jec«n- 
Cfim  eo  ,  loannes  .Angcius  Bojfius  de  dotee.  tiafflibu 
II. imm.  $9. ,  hancquc  cfse  magu  com-  ns 
mttOem  DD.  fentcntiam  afflrmatfon- 
tmuUa  loc.  cit.  Kacio  cx  co  dcducitur 
primo,quia  hoc  priu  ilegium  concefsum  ^ 
eft  mariio,  ali jfquc ,  qui  ciufdcm  parti-  " 
cipes  funt  ratione  pauperucis ,  &  ege- 
ftacis,qu«  oon  funt  atcendenda  fimpii- 
cit^r,  fcdfccundum  qualiutcm,  &di- 
gniuccm  peribnarum  ,  &  licet  iile  di- 
catur  fimplicitirpauper ,  qui  carecbo- 
nisctiainad  vitam  necefsarijs ;  nihilo- 
mmus  in  fuo  ilatu  ilie  etiam  dtcitur 
pauper ,  qui  «uet  JMGcfiarijs  ad  illuni 

ikacmn 
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ftatum  coaferuandum,c«;o  iilc,  qu  i  ca-    refolut.part.i.  c^.mm.ioS. 
FAopcr-  rcc  huiufmodt  hoaSs  ad  (ratum  propriu      Ex  quibus  eriam  deducere  potcrts , 
J^j^^^S  conucnicntibus  contincbitur  fub  lure    quod  ad  taxandam  paupcrtatem  iiu 
iecuitda  in<iulg*^"i^<^  ^uiufmodi  bcndiciu  prop-  inarito«aUjfqueeaudentioushuiurroo. 
(figtuM  -  ter  paupcrutcm,  fi alia concurrant ad  dibenefidonontitattendendailiapau* 
lein  pcr-  hoc  a  iurcrcquilita  ,  ncmpc  vcl  coniun-    pcrtas ,  fecundura  quam  ipfc  maricus , 
ioxuru.  cttoiuCiU)guinc,velibGiccas,vcl  titulus    fcu  ali)  uon  poiUuc  prsftarc  ca ,  qux 
.   libcraladoiiationis.Seeundo,quiapor    praBflanc alijfimtliscond}tionis,digni- 
huiufmodi  lcgalc  priuilcgium  dcbct    tat!s,& nobilitatis,  qui  Jlntdiuitcs,  rcd 
inttlligi<)uidmagisconcedi,quamcon-    illa  dumtaxat»  fccundum  quamnoa^ConGd 
cedatura  iurenaturae ;  ius  autem  na-    poifint  viuerc  iuxta  modum,  quovi-nadtt 
turac  in  rcbus  fimpllcitci- ad  vitam  nc-     uuntrili)clulclcmconditionis,fcd  pau- J*"*'?" 
ccfsarijsconccdic  iusnon  folum  iu  rebus    pcrcsj  vnde,lialij  iimiliscondicionis,fcd 
propinquorum,&  fociorum ,  fed  etiam   diuites  folcantdttoere  fex ,  vel  ofto  b-  pe^'[^]|| 
inalijs,  crgo  intcUigcndum  cft  concc-    mulos, &alijintili  linca,  fcd  pajpcrcsrumiii 
dcic  vlcranecefsaria  ftmpJiciccrad  vitg  nonninvnum,vclaitcrum,cxeo,quodulibDe 
fuitentationemca,  quxconducunt,  &    ipfc  non  polfit  ducere  n^  vnum  vd<l<w  ft 

confcrunt  ctiara  ad  ncccQitatcm  jicrfo-  duos,  non  proptcrca  paupcr  dicitur  ad 

ox,  & llacus .  Xercio,  quia iniure  iscU-  cuiu  cffcdumj  vc fubucnicndus  finc  pri  ' 

cicur  non  pc^se  foluere,  qui  oonmiodi  uilcgio,ne  oonueniripolfit,  vltra  quam 

kieft&lua  dignitate  folucre  non  poteft  commodc  potcfl, fi  folucndo  infohdum 

pertcxcum  iiil.HeposTioculomfin.ff.de  tocci  rcmancrcnc»  quocfuficcrcncad 

vcrh.  friiiif. ,  &  hoc  cft ,  quod  innuunt  modicumillum  fiimulatum . 
omnia  fcrc  iura  loqucntia  de  huiufmo-       Ad  rationcs ,  quae  cx  aduerfo  affcrc- 
di priuilegio ,  dum  dicunc ,  quod  non    bantur  cx  Glofa  ia  l.  mantum ,  alijfque 

potiliiccoodemnarij  nifi  in  quancain^  DD.fupra  nnm.  x.  allegatis  dicenduiB  SBrini 

commodiporsuAtyhoc  cft  Cuua digni-  cH ,  vt  iupra,  quod  cum  iura  pofitiua-i 

tate .  aliquid  ilatuancfupra  id,quod  difj^c 

Quod ,  fi  quxracur  quaenam  dcccr-  ius  natur»  inteUigendum  iit  refpiccre'^' 

minate  quantitas  fit  rclmqucnda  gau-  non  praKis^  ncccfsitatcm  naturic,  fcd 

4     deacibus  huiurmodi  bcnelicio  i  cunc  ncccbitatcok  pecfoas^  &  coadicioiiea 

H^c  qiia-  dicam  cum  loanne  .An^eh  Ae^o  traB.  de  Aatus . 

titas  t.t-  (iotcc.  1 1.  nntn.6o.  noa  poKc  fluui  ccr-        Rcfpondco  fccundo  .  Non  folunu» 

arb  ^  '^'^       rcgulam  ,  fcd  hoc  rclinquendum  maritus  potcft  dctraherc  cft  bonis  dota- 

tom  'vi-  arbitrioboni, &prudcnti$vin,quiat-  libusca,qu$funtncccflariaadcongruu 

fjfVdla-  ^'^"'•^  qualiute  ,  &  dignitacc  pcnonc:;,  ftatum  propriae  pcrfonae  iuxta  modum 

peis,     &  cuuiuccudinis  regioqisprudenc^r  dc-  fupra  explicacum ,  icd  ctiam  ea  ,  quae  „ 

terminet  certam  quantitatem ;  Hoc  ta-  func  ncccf:>aria  ad  filios  cx  codem  ma  tri-  hert^ , 

mcn  vnum  aducncaduiu  cft ,  quodlu-  iiioiuo,fialiundc nonhabcanc,  nonta-  quxne- 

dcx  vd  prudciis  vir  ui  iudicaudo  ,  vcl  mcn  cx  vi  iurium  tribucntium  marito  «'l»";^- 

arbicrandodequaniitatcquaBrelinqui  huiufmodi  priuilcgium  ncccfsaria  ad 

dcbct  marito,  vel alijs gaudcntibus  hu-  filios  cx alio  matrtmonio  Tetriu  Btrk^t ^  4 

iufmodi  benehcio,noadcbc&t  attcndcrc  ad  d.  l.  maritmanm.jf.ff.folia.tiuariiim^  ^^^n^' 

ad  id  ,  quod  folcnt  prs^re  alij  homi-  losamsUi^eUtt  Boffiia  traB.  dedote r.i  1.  pro  ti!i; 

ncs  ii.iKUs  conditionis ,  qui  fiiu  diuitcs»  imm.67..  Ratioprimaepartisexeodcdu-  euiAiem 

fcdadid,  quod  pia:(lanc«  quoqucf<L^  citur,quia  huiufmodi  priuilcgiumnon  ftMnai^ 

cradtarc  folcnt  h^^mines  eiufdem  qui-  folum  conccditur  eidcm  marito  ,  fcd 

dcm condiiionisquoad  nobilitaicm ,  &  cciara  filijs  eiufdcm ,  fi  raortuo  Patre^ 

Conflde-  gi^-^dum,  iinCumeDpaupcrcs;  vndc«  vc  ipft  conucniantur  ad  rcfiicucioncmdo- 

rationes"  bcnc  iiotat  loames Un^em Bejj^dedote  tis  pcr  ca ,  qus  fupra  lati  j>robauimiis; 

hibcndx  c.i  i.»«m.<5i.,fi  aUquhn  cadcmlinca,&  vnde  apparct ,  quodiurain  ordincad 

a  iudice,  gradu  nobilitaiis  folcanc  cquicando  filios  ciufdcm  matrimonij  xquc  ip- 

vd  booo  proccdcre ,  &  al  1  j ,  qu  i  fint  ih eadem  li-  fos  rcfpcxerint ,  ac  roaritum ,  crgo  Pa- 

Pto,     jjgjj  pcdcrtrcsatnbuiarc,cis,  qui  gau-  ternonfolumpotcrit  dctrahercca,quac 

denc  hoc  priuilcgto,  non  cancum  rdia-  func  ncccirarta  ad  ftaturo  proprix  per- 

quendum  eft ,  quantum  Decefsarium..  (bnaB,fcd  etiam  ea/]us  re/piciunt  ftatu, 

cll,  vtcquitando  p oilintproccdcrc  ,  fcd  &  conditioncm  filioru  cx  codem  inatri- 

folumquancumpoiUncpcdcftrcs.  Uxc  ii}onio.Confirroacur,quia  Paueinopc  RACionc 

omnia  pratterBolfiumnocant  P^rMr*  exiftentc  onus  congrui  alendi  filios  pro 

deviribus  patr.  potcft.parc.z.  c.p.im.jo,f  transfunditur  in  Matrcra  pcr  ea  ,  qux  fOOBfi» 

fontatielU  de  pu£t.  mpt.  cliuf.  7.       5.  habcncur  i»  Lfi  quis  a  libens  §.idem  m U' 

f$n,\ummt.ii,,&ftqn.»CaKariittw)r,  herisff,ietAer.^noj.,i£lutiMvSaam 


I 
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itm.p.fiA  tit.  ContraBiis  XV.  dematrim.p.    proucniat  cx  alia  obIigationc,&  dcbitdi 
^OMt.^.tium.zi.,  &c  docent  BartolHs  in   i^acris,  ficqueaoadedu&o,  quod  ip&i 
«lift.fm        emmmiid  if»  legat. ,  &i»  debfectir,taiitiiiB  itlinqacaittin  eft ,  vo 
$rdS.  de  Minunt.  mtm.  ip. ,  Molina  de  pri'   potQc  habcre  congrua  ad  proprium  fta- 
wugJUk.t.  c.  1 5.«MP.5. »  & ex  Theologis   tum ;  Qgod»  fi poitea  ab  aiijscreditQU^ 
./iKirte^r.».  lA.  X.  c.  ;|.  f .  8.,  Itffiiu  de  bus  Ulud ,  quod  fetiftufli  eft,  poffit.a<i» 
iufl.  lih.%.  c.  ip.  mm.  lo. ,  Laiman  lib.       fcrri  ,  hoc  nihil  refcrt,  cum  fufii ciac  rc- 
traS  io.fart.}.c.%.ntM.'^,,  ergpi^oo^   iinqucrc  necefliaria  ad  fui  fuftcnMtio- 
dcbet  cfte  inoia  nuicer ,  quod  ex  booit  nem ,  ^uancumuis  cercum  fic ,  ^Jtba» 
proprijs  doialibus  cxiftcntcPatrcinopc    crcditorcs  hoc clfc  ipfi  aufcrcnduro  pco 
.'  cantum  dccrahatur,quantumadcorum  «a,  quasnotanc Tetriu  Barbofa  ad  dJjMf 
'  iilianini  con^uam  fuilentatioMiB  fi^  rjfww— w.ioo.  f.fiht.wMrim.  ,.&B0n 
nnICDm  boni^paccrnis  fu^iciat.  ieUiisdeobl^.i^.part.%.lib.^.i}.s>.nitm. 

Ratio  fccundx  partis  ex  eo  deduci*   8.«  loamcs  ^M|eiw         de  dote  .c,  1 
tur  primo,  quia  in  ordinc  ad  filiosex  mim.6^ 

alio  matrimonio  pcr  fupcrius  allcgata,       Alia  plura  dc  huiufmodi  priuilcgio, 
^      &  probaca  non  compecit  huiurmodi   ne  priuilcgiati  conucniancur ,  iupra_* 
priutlegium ,  vt  in cooiiendone  pro  do-  quani fiMaarepoflunt»^ent hic  diKiiti&  > 
nead  fi-     rcftitucnda  condcmncntur  folum  in    da  .  Scd  quia  latior  occurrct  (ermo, 
«fo  ma.  ^uaocum  commodc  faccrc  poaunt ,  nc  dum dc  priuiiceijs  dotis  io  fcqucnti  vo^ 
trimonfo<geaot^goquantumeftcx  viiurium^  lomifle,  ideoibiisferuo. 
hoc  pri-  tribucntium  raarito^alijfquc  hoc  priui- 
uiieguim  lc^ium^nonpoccritmaritus  mordinead 
non  co~  £i]oealieriiisniatrimonijcantumdetraF 
•    hcrc,  quantum  fufficiat  ad  illoruni-. 
congruam  luiicataciocem ;  quod  cnim 
maa  compctit  ^fis  fecundum  fe  accep< 
tis,necpotcfl  compctcrc  Patriin  ordinc 
adipfos;  Ncquc  dicas,hocpriuLlegium 
com|ieiere  Patri  in  ordineadca,  qus 
pcrtinent  ad  ipllusconditionem,  &di- 
gnitaccm  ;  maxime  autcm  pertincnc  ad 
dccentiam,  conditioncm,&  dignitatcm 
Patris,vtfilijcx  ipfo  nattcongru^  alan- 
tur  iuxta  coaduioncm  ipfius  ,  6c  ne^ 
cgean^  cum  indccorum  ut  Pairi  habere 
CbApfr-  fiiios,qui  egcanc , &iionhoncni  aiaifr» 
dtexaJto  tur;  G>otra  cnim  impugnabcris,quia 
^me.     onuS)  quod  habet  Pater  congruc,  & 
iuxu  proprium  iiatum  alcndi  hiiosma* 
gb  priacipalit^r  refpicit  obligatioiicm 
|iatcrnara,feuex  oificio  patcrriu,&  non 

nifi  indircdle  dignitatcm  ipfius  per  ca,  Statits  difqHifitimus  expofttus.  i. 

3uae  habcotur  in  l.fin.  i.ipfim  autem  ff.  Hationes  fuadenees  fn  iUo  legato  iadatem 
e bott.  qMt  lib.,&L  pcr  hoc rauo fccuodo     fiUam  mm  imbere  bypmbeum  I»  bmH$ 
dcducitur  fic.  Priuilcgium,quodcon'      Tatris ,  x. 

cedicur  marito ,  alijfque  eodm  cx  di^  Tsttr  atdote  adnentitis  fiUm  tm  efi  lepti^ 
pofitioociurisgaudcntibusnon  refpicit      mm «iamifirator .  5. 
aes  alienum,  feu  id ,  quod  cx  alioc;^ice  tlsebAet  vfmnfruSum  in  iUa .  4. 


DISCiVISITIONES  Ilf, 

Adrdjqoasomnes  dcDocc  L 
..pr^oocioncs. 

'        $.  L  V 

An  ,  fi  Pater  confccutus  legatumreliC"- 
tumliii£abcxtranco,iixudq;  admi^. 

niftraosdifperferityfiliahabeac  ' 
•  Jiypochocam  in  booispa-,  .  .  .. 
-  uispro.iUo  le^to  . 

lOdOCeBk»*;.  •.<. 


alijs  debetur ,  adcouc  iliud  prius  fic  de>  Si pater  receperit ,  &  odmiaifirMierit  di-» 

duccndum,&  deiode  tancum  cx  bonis ,  cot^enfu  fiUM  heiet  bmu  bjlfeibeeiM 

inquibus  habcthutuffflodiixneficium,  fiUa.  5. 

ficrelinqucndum,  vt  noncgeac>fed  nul>.  Tr^tabiUutetiamifl ,  quodeiut  betu  reeeeh 


lohabito  refpeau  adaesalienum/cuad 
id,  quod  cx  aiio  capice  aiijsdebeciu>fta- 
tttit  vc  cx  bonis,in  quibus  habeat  priui- 
lcgium,  tantumdccrahatur,  nccgcac 


neanthypotifecatafiU*  quantumms  reee^ 
perit,  &  eimimg^arit  (me  eeeifeepif^'. 


ea ,  qu«  iubentur  tnLjtuarttus  facere    |^Isc>yr?rTio  T.  Auus  matemus ,  vel 


fobit. 


.,&  IJutereosin  fineff. 


aiiui>  excrancus  in  fuo  vlcifflo.  tc- 


rf"^'  de re  iud. ,  ficque  ncquc habcnda  cft ra-  ftameato lcgatum  conitituic  miile  au- 
noc  coo>      ^  j  „„.  ^,,^  u^k..,  mt.-iMi«  —  r<> 


tio  ad  onus ,  quod  habet  maricus  alcn- 
difilioK  ei  aiio matrimoaiOf  cun  boc 


reorumpro  Caia  filia  Scmpronij,  vc  tt-  ^ 
quam  dos  dcfert^«^  ^ 


I  - 

Exponi. 
tur  cuu- 
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«uptijs,cum  cclebrarcntur^cmpronius 
ab  haeredibus  aui  materni,  vcl  ilitus  ex- 
tiueicioiifeaituseftlegatum  pro  doie 
-  ,V       filia>illudqiieadmini(trauic,  tanguam 
bonaadueotida  eiuTdemfiiic,  &iiiilU 
«dauaiftiatioiie,  fiue  ei  incurut ,  vel  ex 
atlia  caufa  cidcm  imputabili  bona  illa , 
vel  in  fioto ,  vel  ia  parte  difperfit .  QiJS' 
'  fiodB  hic  foit,  an  filia  pro  Ulo  legato 
'  dotis , quod Patcr conrccutus cft,  &  ad- 
mlniftrauit»  &  difpeifit;  babeac  hypo- 
diecaoi  legalem  in  bom  ctiildaii  ra- 

tris  conflicutam  i  /.  vnicM  Vtph- 

Proponit  hanc  difiicultateoi  ^ddut 
T^uelUts  de  dote  f>Mrt.  9.  friuii  cg.^.tM.x. 
1     procuiusdifcu&ione  varia  conridecac, 
Rationes  &  primo,  quod  taciu  hypochcca  fit  in- 
fuadeotes  duftaroluininodoal^c  circa  admini'> 
S!!L*«r^  ftratkmem  aducntitiorum  ,  in  quibus 
JJJ*      Faterhaliet  vfumfiruaum ,  &  pcrcon- 
bere  hyl  ^cqucnscA  legitinittsadminiftrator,per 
porheci   Kxtum  in  l.  cumoporteti.  fin.  C.  de  bonis 
m  boais  ^  Hb.t  cum  autem  patcr  in  dotc  ad- 
fUJM,  uentitianooficlegitimusadminiftrator 
filiae,proutetiamn08  docuimus  fupra 
/nfr  boc  eod.  tit.  (^ontraSnt  XFI.  de  dote  1. 
fr/amt.vj,  n.  i    &  docenteciam  Mmri- 
cadetAcit,t&  smbig.conueut.  lib.ii.tit.p. 
tui.  1 4.,  &  Joxnnes  .Artgelus  Boflius  traS.  de 
^     dote  c.j.n.  p^.^  nec  in  eadcm  doteaduC- 
Piter  in  titia  habeat  vfunifiru^m,  perca ,  quae 
^ote  aA- docentBaUttt'HfftieUiadedoteptrt.6.pri^ 
tient  iti^  uileg. l^.per  totum ,  loaanes Uugelus  Bof- 
filiz  ^p^  ftus.d,c.  3.11.95., &nosetiam  docuimus 
cftkgiti-  ioc.eit.n.\^.pec  conreqocnsincius  bonis 
Ahiift^-  P'^**'^^^        "^^"  videtur  indudka  taci- 
~  ta,&lcgalishypocheoa,SccundoconG- 
derac,quod  quamoisC/igfSi  M /.  f)roo^i» 
^.de  adminifl.  tut.  videatur  confticuere 
4     di£tara  hypothccam  in  bonis  patris,etia 
tslec  hi-  ^  "on    legitimus  admioiftrator  dotis 
bec  vrum'  adueotiCtaB  filtsB,nihi]ominus  pcr  illum 
liruftil  in  textumconcludit,noncuinciillam  taci- 
Kara  hyipochccam  ia  boni;  pacris,  qui 
admjmftrauitdocemadiieottciam  filiae, 
illc  tctriis  proccdit  quoad  pcrfo- 
lia»,quxadminiitrant  unquam  tuto- 
ftst  &  cnratores  miiionim»  quae  noa 
verificanturin  patre,  qui  oon  admini- 
itac  bona  aduciuicia  filiaB,neque,  vt  tu- 
tor,  ncquc  vtcuracor,  fed  vt  patcr.  Tcr- 
tiocondderat  ,qaod,  fi  Pater  in  daca., 
hypothcfi  adminiftraret,  exiftimans  le 
efle  legitimuai  adminiftratoreiii,liocqi 
probarcijVtique  illiusbona  fubiaccrcnt 
lUi  tacitae  hypothecae  pro  illa  admini- 
ftratione ,  hocque  probat  per  tcxtum  ia 
Nec  vi-        pro  officio  C.  de  adminiflrat.  tutor. 
detarpofiQ  vniuerlum  poftca  concludit,  quod 
l^wrftu  indiOahypothen  hlia  legataria  poflct 
agcte  adugius  hatf cdcm  tcflattris  ,  qui 


doccmpatrccontulit  ar^.  textus  inl.ijia 
bminem  §./i  leaerff.  defiriut.J6c  fi  agnec 
adoerftn  patrem,  qni  iUamdoiem  reos» 

pit ,  polTct  rcpelli  canquam  agens  fine 
a&ioDc.  Qaid^iam  concludcndum  i 
■  Rcfpoadeopnmo^P^terlegatAiUiid 

dotisfacfluab  AuomatcrnOjvel  abalio  5 
pro  filia  dc  cofeoru  eiufdcm  filif  rcoqpe-  Si  pati 
rit,8c  adminiftiauerit»6r  !n  illa  admuii-  Kcepeh 
ftrattonc  cx  incuria  ,  vel  intoto,  velin 
parudifperferi^pfobabilius  eiufdeiiL. 
pttr»  bona  xemanent  hypothecata  ei-  f^nru  f 
dcm  filiaepro  illo  lcgato  dotis .  Ab  hac  Iix,bon 
«^pooiiQocnon  vidiaur  difTcnciri  idem  illiusfur 
Mdilis7(sii^isici9t9d.part.p.  priuiltf.  hyp<^b( 
S.n.i.  dumaffcrit,quod,fi  patcr  adrai-  «smM 
niftrarec  «iftimans  ,  fe  elic  lcgidmum^ 
adfflintftratorem  vtiquetllius  bona  fii- 
biacercnt  illiucitae  hypothccae ,  prout 
probatcx  tcxtu  in  dj^ooffieio  C.deadtni'- 
nifi.  tut.  f  nunquam  enim  fortius  poteft 
pracTumere,  fe  cfse  iegitimum  aclmim- 
Aratorem,  quam>cumadmlniftrac  de 
oonfenfu  eius ,  cuius  bona  adminiftrat . 
Ratiocxeodcducitur,quiabonaeius>  - 
qui  fe  geric  pro  tutore,  remanent  obli- 
gau  pupillis ,  (exi  roinoribus ,  quoruffl 
bonaadminiftrat  Glefa  in  d.  l.pro  offici» 
inverb. ,  &  fi  tutor  £.  de  adminiA.  tut.,   .  . 

2uod  probat  per  tcxtum  inl.  dJbimmf.  j,yJ^j,e 
tpriuileg.credit. ,  &  l.i^duis  f.  quipot.  fjpggi 
inpigtt.hab.tkd  in  ea  hypochcfl  patcr  fe  gem,  v 
gcrcrccpro  cutore,6c  curacore,cumi]oc  ncor,  5 
non  praeftaretprjBcisi  ex  officiopatcrno, 
fcd  deconfeofu  eiufdem  filiae,  crgo  cius  •"'^' 
booaremanent  promalaadmioiilratio- 
oe  illius  lcgati  hypothecata . 

Sccundo,  quia,fi  Patcr  antcccdcntir 
ad  quodcuaquc  mau-imonium  lilixha- 
bucrit  booa  aduentttia  eiordem  filiCf 
&  exillis  docem  pro  cadem  pramifcrit» 
icmanct  eius  bona  prodidadotc  Kypo» 
thcca  ra ,  fi  illa  boaa  ex  incuria  difperfe- 
ric,ri  quidcmilla  bonacrant  in  potefta- 
te  patris,  qui  propterca  cencbaiur  uia 
booa  cuaodirc,  er§petiam>  fi  ^terlO' 
gatura  rclidium  filiaepro  dote  cKegcrft 
abiiccrcdibus  tcdatorts ,  &  cx  incuria^* 
lUiiddirperfaritfbQoa  eius  uciti  vioco- 
lata  remanebunt  pro  illa  dotc  ;  Ncque 
obftarcpotcft,  fiallcratur ,  quodmpn- 
mocaru  paterhabcbacvfumfru^ai»& 
adminillrationcm  illorum  boaorumj 
aducutitiorum  tilias,  cum  ilia  habucrit 
fub  aliorefpeftuyquamdods»  licec  po- 
flca  fuerint  pro  dotc  ordina  u ;  in  fccun- 
doautem  caiu,cumca  habueritfubpff- 
ciforefpedu  dotis»iieehahec  vfonmnK 
£kum  ininis,neclegitiraam  adminiftra- 
tionem,adcoqi&c.  Non,inquain,obfta- 
re  poteft  ,  quia  inprimis  ad  lcgitimara 

-  ^_ •«  ^  ^      quafi  adminip 

flra' 
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ilrationeffl  non  rcquiritur ,  vt  admini-   tacitaBhypothecxfubduntur ;  oon  enim 
AratorlNibeac  vAtafruauffl  in  illis  bo-  mdto niaoncM  i uu»  fcftitgai  pMam  i  ^f^  ^i- 
nis,  quas  adminiflrat ,  vt  vidcrc  cft  in  c^terisomnibusadminirtratoribusjqua-'"'^'' 
Foteft  «C-  tutonbus,  &curatoribus,adcoq;  ctiam   do  tam  iiJe ,  quam  ifti  non  de  iure«  fed  ^ 

admi.  ladependencer  ab  ilJo  vfttfruAu  bona    dcfadoadminiftrant  .quinimaiOinaiut|f.||,i§y* 
niitrator  eius  pofsunt  pro  iJJa  adminiftratione    dcbcrct  cfteonus  inpatrc  ,  quifbrtiori 
^'*^'*<*'*^yP**^^*^-  -^^^^  iure  tcncturad  conferuandasresdota- 

non  ft-  quo  bona  aduencitia  fiJiz  deputantur   lesfiiiae,&cui  magis£duntiura»qiiAiii 
vfvtfni-    proiliius  doce,  ceflfat  vfusfru^usin  pa-    alijs ;  vnd^  mcrito  fubdunt  Guticrex  de 
duAriui.  cre,  &  camen  bona  eius  reoianent  hypo-    tutel.  ptrt.  x.  c.  1 6.  in  fine ,  snephanms 
•  tliKaca  pro  illajergo  etiam»quantum-    ^ratianus  difcept.for.c.  y^.  wm.  ij .  it^J .  * 
uis  inordinead  ie^atum doci> acadum    Merlimis  depign.  lib.    tit.  i .  7. 4.  9.» 
Don  habeat  vfumiruauai ,  (i  tamen  il-    quod  hypothcca  06  adotioiftrationem 
lud  in  adminillratione  dirperreric^bona   procedat  in  quocunquealbadminiftrar 
eiusremanebujiciijrpotluaBlubieaa^   tore  vltratutorcm  ,&etiaminpacre.^ 
proillo.  Hanc  noilram  rciponfiooem  in  hn 

ILdpoadeofeeiiiido  .Probabtlintetift  tenniiiii  &asattuak  tetiet  MerUtms  de  pi- 
eft,quod,quancumni»Pacer  fincexpref-   gMt.lA.  1.  tit.  i .  7. 17.  n.  8. ,  qui  diame- 
^      ib confenfu  filia:  cxegertc  illud  Jegacum    tralit^  opponicur  Baldo  TitntUo  d.  part. 
^      dotisfiliae,illudquemadminiOratione>       priialeg.  9.,  dumidctn  Mcrlinus  nm» 
Ptobabt^-  veiintoto>  vel  in  parte  cs  incuria  dif-    j.  loc.  cit.  dicit ,  quod ,  quando  pater  M^thim 
tA^uSi  pcrferic,bonaeiusrcmaneanttacit4hy-    verfatur  raaie  in  adminiftratione  bo- {J^**^J^ 
«niboiM  pochecau  pro  illo .  Ratio  ez  eo  dedu-    norum  aduentitiorum  filij,in  quibusip- ' 
remaneic  citnr,quia,  fiPacereftiec  verus,&legi-   fehabct  vfumfruaum,nonhabeatbauaBaldo 
Jiypothe.  tireus  adminiftrator  illius  legatidocb   obligatafilio,  quia  ipfecft  immums  aNoaelioj 
C4 ,  a  Cme  fiiia»,  vtiquc  bona  cius  fubiacerent  tali    raciociniis,  cumiexadborreat  filium  ef- 
confenfu  lacits  hypothccas ,  vc  admittit  idem^    fe  patriscaftigatorcm .  fialdus  vero  No- 
oim  ^  ItaMMT^f^iiw df  dote d.  part.p.priuileg.    ueilus  afseni,  quod  hypotheca  fiiindu- 
8.       ergoafortioriremanebunt  eius    &x  a  lege  circa  adrainiftrationcm  ad- 
booa  hypodioGS  fubie^  ,  fi  non  fucrit    uenticiorum  ,  in  quibus  Paicr  habet 
adminiflfratordeiure ,  fcd  untum  dcj    vfumfrudum,&  fic  c(l  lcgitimus  adini-' 
£idio,  pcr  ea  ,  qusc  io  nmilibus  docent    niftrator,qu()d  ccrtc  e(t  dircdc  oppofi* 
Seeintis  conf  85.  col. peuHU^peft 8.  tMarf,   tumdoiftriiiaB Merlmi .  Rurius  Jiic  do^^ 
feiteritergo  D.Margaritam.  i.,  Mtaaka  eetnempiilAr/jin»/ar.rf>.»w.8.,quad 
ietacit.,& amh:g.  conuent.  lib.  ii.tit.  16,    prohis  bonis,  in  quibus  P.uci  iiou  lubcc 
0.8.,  Tac^cMs  de  SaimoM  cj^.  B.^i^oua   vfumfiruAum  «cum  m  ijs  noo  habeac  a 
teneaturpr«ftaretaienidfl%ttttxan,&   lcge  adoiniftrationem ,  ceneatur  indi> 
fidem,quam  vcrusadminiftraior/.  ^ui    ftindc  ad  reddcudam  rationcm  ,  prout  . 
fro  tntore  ^^g.deeo  qm.  pre  tut.,  Mo»t4-    etiam doccot  Socm. Sen.  eonf.  J4. nmu.i-j, 
mt  ie tiitH.e,  $9.  n.  14.^  il«r«  Hemm.  imJ   verf. ,  &hM  imetUn  iA.  i .,  ^iej^eneiut 
•vna  MMeratenft  Irgitimx  i^.Mait  \  6ij.in    de  pi^n.  part.i.  me)fA.4.  n.i^ .,V.ifiha!is  de 
fferf.nott  obfiat loramlardtn.  f^4Udo,^tc-    fatr.potcft.  p.i.e,x.n.  8j.,  Mimcn.de  rtf- 
fietnr  propterea  denegleftis  40;^.  /.  tres   tioem. e.^.  n.  xj.,  Lndmf.decis.^ ^4.  is.fi.»  - 
tutores  16.  jf.  de  admttitf}.  tut. ,  Caflrcrfis    &  ideo  fiiit  cius  bon.i  obligata  cx  cacica 
Non  de-       i©*. »,  J .  vcrj.fi^r  qitMrto  lib.pnmo,    hypochcca  Tiegufantius  loc.  cu.n.i  d./««- 
ber  efl^  SmHuu JM.  twf.  148.  «M».^ .,  &  ij.  cum   t^rez  ie  tmteL  pirt.  %.  c.  17. n,  jj, ,  Bal* 
inclioris  frtjfj.  Itb.  I . ,  non  cniffl  debec  ciJc  melio-    dus  vcro  NoucU  us  !oc.  cit.  nu.  i,,  docec^ 
condicio-     oonditionis  ille,  q[ui  dc  ^£bo ,  ac  fic   quod ,  quando  pacer  000  Jubcc  vlum- 
nis  illo •  iije,  qui  de  iure  adnuitifliat  MmHu  ie  froftum  bonorum  filis,  qu*  de  laAo 
''lin  Urnt  amb:g.  comfnt.  lib.  11.  tit.  x6.    adminiflrat ,  cius  bona  pro admioiftra' 

dcfiiAo  nj^-i^^ifi^ntf*'**^^'*'^^'^'^^^'»^^!^^^  ciooenoaremaneaachypocbecata;fed 
ncilfe^,'  ioboc  i  eommutii  regula  fecemaidiit  nerito  eun  improbac Meriinns  prop^ 
qni  ad-  eftPater,quidc  fj<3o  adminiftrauitbo-    tcrrationes,  quasnos  in  probatior.c  ref- 
mioiftrat  na  Jcgata  filiae  pro  docc ,  &  io  admini-    poofionisinfiouauimusA  hancooilram 
ftratioae  illa  dirperfic,  quandoquidcm,   refponfionem  fuftinet  ctiam  Rebufus  M 
ficutijfi  ipfc  efTet  Icgitimus  adminiftra-    couflit.  Galtia  dereddit.  art.^.glofi^jt.ij. 
tor  quoad  ulcm  tacium  hypochecam    vcrf.  deijis  vcro,  Tacijicut  de  Saluiano  ia^ 
viaro  ingrederctur  conmunem  cinnu  fpeS.^,     mt,  ^06.,  Serephim  ittif.  7S,' 
ilij$admininracoribus,ita,nfo!ummo-  aaM.5. 
do  admioiftrac  de  UGto  viam  dcbct  ha- 
bercoooununem  cnm  cneriide&ao  4*4*4* 
adniniArtatibiit^  qMciioi  boni  tali 
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mal^  admintftyjirtc^ 

ii/^f.8jwa.»»yfwabrdlutiaffcrit,quod  Sen«n 

f'  II*  ia  ca  bypochdt  filia  loieretur  agero  tM  a(rc.' 

ftdncrftislimdetnaaioritftdeiHpeai- NM  fiiii 

An filia i  cui ab  Auo  macerno ,  vel alio  tioncm  dotis  l«fti9  trg. l.ata  bomhiem  vntn 

-«xcraoeordiAttmfuic  legacum  dotis,  §.fi  gener  ff,def(Sit^nK  poMCumularc  "S^rc  »i 

'  aflMonaii  hftbeataduedtu  haBredes  aaioaem  aducHiis  Pfttrem,  qoi  receptt 

'  -    tcdatoris,  qui  lcgattm  iliud  indebit^,  cum  poflct  repclli  ab  codcm  • 

f  acriperroiuerunCjftii  vci6  Pacrc  tanquamageas  fine  adionc «  oifi  m 

•  :  tftUtum  acluerrus  Pft-  ftnfe  incaiu,  quo  hcre»,  qui  tenteur  po^fe  cu. 

'  «  tccm,cui  faftftcft  ad  diftum  legatum  folutum  indchitc  tiniuc 

folucio .  Ffttei  dnrdem  filix  effec  fadfcus  noa(ol-  •'^f^^ 

.  iMaidOjfeaimpocem,quiatuncdaiccur 

SrMiiUKiyM,        .  aaio  vtilis  ipfi  filia:  contra  Patrcm  in_.  ' 

fubfidium  ex  acquicace  per  tcxcum  inl. 

innfiipfmfttinuserpofitm.  i.  {^■.(f.drrapfr  fMfw^rfr.Nihilomfaiiit* 
Sententiu  .lijcrcns  fiiuyn  dcbcrc  a^crCiiiuer-       Scntiunt  alij  non  abs  rationc  cfle-», 

■  fm  bdredes  tejlatms ,  nec  fo^  cnmdgre  auod  cefiec  aOio  aduerfus  iuercdcs  te*  X 

aSimiemaitierfmTmrem  .  %.  ftatorit»  «clbloni  detnrftdoerfilt  Pa«^  Rnnft 

Hationesfnadentcs  ccfhrc  jHioticm  aduerfus  trem  recipicntcm .  Ratio  cx  cododuci-  fo«*t« 

bmredesf  & folum  dari  contra  Vatrem  .1.  tur » quia  hsercs  deponendo  legacuuL^ 

TrMbUim  potcfl  agere  aduerfus  bmem  docn  in  mannt  Ffttdt  lcgacaris  hi  cas  ^'^^ 

tejiatoris .  4,  manus  dcponit ,  quibus  inaximciura_,  j^g^^^  ' 

lUc  isumiter  induSa  td  illa  hyfotbeM  i»  fidunc^quafquehabent  proidoncis»tu-  jmsda 

tmHsTmris,  &  qmtre .  5 .  tioribas,&  fidelioribus  propter ftmorft,  idbto. 

qucmpraEriimuntinPacrccrga  filios,&  n5,&fo. 

IsQyisiTio  IL  Diaum  eStfMhboe  hiias,  quo  mator  oequic  praBrumii  cx 

  ^  «Bdm  rlr.  Cmttn^mXyi.ieDne  t.  qua  rftcione  eadcm  iura ,  quantumuis  JJJJJ* 

frmMt.X'j.mm.  ix.,  quodquojd  doiem  boiiacallrcnfia,  &quafi  cattrenfia,  ncG  * 

ftducnuciam  tocaad  cam  ,  &  pro  ca  ac-  pcr uncanc  ad  Pacrem  quoad  propriccte 

tio  aoqutratur  illitB  ,^of  haDctur  ni  l.  tem»  nec  quoad  Trttm£rtt£fciim,fi  filij  finl 

vnica  §.proccdit  C.  de  rei  vxor.  a£i.  ,&  l.  incapaccs  adrainiflrationis  propccr  {ta- 

'     auus-jjf.ffMe iwr.dot.,  &c  docQat  Baldks  tcm^Sccarauiampcrfedtiudia/iaideiQ 

larA,  ex  T^ufijiuieiotepart.6.priMil.^^.,Thatm-  patrj  tanquam  Mefttiori  cuflodiendft' 

S^cni-        '^'  ^""^" '^"^'^  "^'"^" '  *  tradunt ,  &  confcruanda  ,  crgo  fc  con» 

cnr  racio  Camillus  BotcUhs  m fnmma  decifjom.ijit,  formando  difpofitioni  lurium,  fibxrct 

dididiidi.  4. »».  1 97- 1  adeouc  licetalia  bona  filio*  Iq^ncit  tradiderit  legatum  Pfttri  kga« 

nim  familias  aduentitia  antiquitus  dc  tarisc  dcfcrcndum  liliac  in  nuptijsnoft 

iure  digcUorum  plcno  lure  acquircrea<  rubcritoneri  icerum  cradendi ,  fi  fiiift^ 

tnrpacri i& dc  iurcGodicniiladtrpofi-  lcgauria  adtNnnt  ipTam  sdooB- 

tio  fauorc  filiorum  fit  modcrata  pcr  fecutioncmlcgati,fiquidcmidpr;(litit| 

teitum  iM  i.quodJcttis,& i»l.cmnofertet  quodiurftapptobaot>accimputandufl( 

^Jkbmt.qme  Ub.,  ita  vt piopricus (peAet  cft  mculpam ,  quod  iurisdiredione  ft.* 

adcofdcm  filios  ,  &  iblura  vfusfrudlus  dluracft  .  Ex  alia  parte  iurafatisconfu-  lar.ica- 

ftd  Pacrem;  dosumoo  adueuciua  cx  iueruacindemniuuciurdcmfiiisjduai  AiitKiuc 

CpeciftliJ&uorennpdftnun ,  deantiqtti-  induxemnt  lepkm  hypqchecftm  in.'  ^'''e„|jo 

tusplcaoiurcfpcL.labatad filias,quibus  bonis  Patris  pro confcruationcciufdctn 

«oonicacacft  y  ncc  aliquid  modocirca  docis^  crgo/:um  fu£cieoc^  cidempio-  ^notiue. 

ip&m innoofttum  cA ,  v c p enft  nocanc  uirum fueric,agcre filia debebit ftdner- 

MddusT^oiieUMsdedote part.6.  pnnil.j^.,  fus  bonafibi  hypoihccata  proilladotc,  bonjj  Pa 

lommes  .Angelus  Bafim  traS.  ie  dote  c.  z,  non  contra  iueredes  cdlau>risi  Neque  tns  itci* 

r\«m6ti      ^^'        '^&^*  aaio  de  doce  ad-  obefle  poceft  texcnt  Ai  Ijfd  bemkm  fjS  I(M<** 

tMUj*  uentitu  totafit  pcncs  filiaro  dotaMm,&  gencr  ff.  defolnt.  allcgatus  a  Baldo  No- 

^"'^'    Paier  ex  fc  illam  cxfgcritab  haeredibus  vciioprocoacrarialcacccia«qui^Mam<  * 

teflatoris  lcga  ncis  oritnr  hic  ratio  dabi-  a»  tnasiiDb  fiKere  videfttttr ftd  rem  pi^ 

tandi ,  an  lucus  fit  cidcra  filia:  ngcndi  fcntem ,  nihilominusafleruntaffcrcores 

aducrUu  haBccdes  ciufdcm  cciiacons  ad  huius  opmioais,huiiccexnim  (olumha- 

conf^ucionemeiardemieoquodinde»  bere  loeum,  quaniindW^datftlPacre 

bitcPacri  pcrfolucrint ,  an  vcro  folum-  mari*:o  filixper  morccmciufdcmmariti 

inodoaducrlusPatra{icO|  quodindc-  coalblidacur  in  eaodem  filiami  qiuB 

biti^dtfiae  ittfUadioiieei^edi»6c  oub  ladoiie  BWirimnBij  iawimgftta^ 
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h£tl(ai  iar»,  totcft  noUc ,  quod  do»  :          •  ;,•      i.  ?  .f,-.  i  .  ..  .. 

II  inifrnnii  ia Patrctn,ncc iura  appro-  ftim^fimtff^^^^mi^^w^mimmtmmtiitmm 

bant  tunciJlara  translationcm.nififilia  '                             .  •  ■  • 

viduaiUamrauiaiiabeac .  oi^idcqrgo  ■  >    •       $.  III.      '.:•  - 
"  in  hac  ooQttoueria  ooaciudendum^^ 

Mihi  ccrti;  magnam  vim  focit  icxtus  Quomodo  condliandus  fit  tcxtus 

'         in  dj.qkibomiacm    figettcrff.de  foltit^^  cum  9Mrtct  §.non  oHtem  bj/p9iJ)ec4m  ^ 

2ui ,  quamuis  {oqttacur  in  cenaiAisrdc  f  jfefaw. fM tffaKjCiwnaad^  . 

otc  profcaitia  >  qus  difsoluto  niacrt-  t,$,fii,  dttii/^, 

monio  diacur  rdUtueada  eidcai  iiiittf  ; 

&fireftitdaturPacri»iMaic'ilia-ager«  .  -  -  ^VMM  jt  m  t  t^U^ 
aduerfusgcncrumrcfiitucnccm ,  potcft 

tameneciam  uiccliigi  dcdoceaducocif  Expamtur  vterfne  textus ,  x.  > 

,  '  iSHi,  quae ,  cum  pieno  iure  percineM  ad  Okf$  u«Li.-«aiiro0artet  iMflni.  taal 

eaiidcm  filiam ,  potcft  liaec  nollc  ad  Pa.r  corrigi,  fm^UStt^mt  ia$4^fidimmi* 

tremcrannrc,  vnde,  Acransferacur pcr  .  rira.u 

luncdem  iegantis  io  ipTumjpoteric  bcc  tttijeinit  «idem^d ,  imm  iieitf  tpud  tex". 

aduerTus  eundcm  h^rcdcm  indcbiti  tus in  §. i.  loqitatKr  dc  hypothecaexfref* 

iblucotemagereadconrccutioncmciur-  ftfin  §.  6a.de  hpothecaiacita.  j.-  ; 

dem docisf  neoobftac  explicacio iiuius  tUtifcitwttUmtf  mimiieit  in  f  i.negmi 

tcxtus  fafta  pcr  contrariaj  fcntcntijcaf-  bypothecam  pro  mata  adminiflrationc , 

4     fcrtorcs ,  quod  fciiicec  ille  ccxcus  proce»  tmeedi  verd  in §.  Aa.ad  vindicaada  boM 

ProbAbi.      quoacl  doceffl  profeftitiam  difiolii-  .  'ferVmrmitalieHma. 

P**"  co  macrimonio  rdlicucndam,qBia  cunc,  Exporutnr  explicatio afJfrrntiHm  ne- 

RA^W-              CviSni  iuris,  »pfa  cil  i^icima  gtri  hyp9thecam  ,  ^nando  Tater  habet 

IbtlMm-  CtA»,  &  domina ,  noiiaunm quoad  ■  vfmt^mbmtimlnm  fi^,  eoncedi  in  $. 

desteila- dotem  aducntitiam  lcgatam  ancc  iiii-  ^.tqumitwmthtiitt  ukm%ipiKiim' 

toa$»     tum  matrimonium ,  quiatanc,cua]u»  0mw.  5.  •• 

filia  incelligatur  efse  (ub  poceftatts  Fa*  AiUw  'Hfii^  emurmimm  ex  dfmifmi 

tris,  Patcreft  lcgitiimiscurto:>Donorum  fcntit  .  6. 

eiufdcm  iilis ,  qtumuis  in  liiis  non  ha>  Bxplicutio  diarum ,  qito^^  $.  i .  proced4t, 

..     beatpropnetacem»«ecvfumfruftumi  .  ^«Wo  m  Tatre  non  ^  frmu-,.$.  fin. 

Nonobftat ,  inquam  ,  quia  potuit  iilia  quando  fraus  in  eodcm  interitenit .  7. 

veiiCf  vtdos  confcruarcturapud  hasre-  Explicatto  Mcrlini  fecundum  feptem  cafus 

^      destcifiatoris,doticcnupii«celebrare»>  dt  §•  «xpenfos .  8. 

tur ; quod  ,  ii  ip<c  hacr.-s:n0lkt;confec-  si  Vatcr  mdc  -jfrf.itiis  fucrit,rm tamem 

uare,ctuu  cadcoiiiiia  dcbebacxlcpo*  doiote  in  bonis  aducntuiis  filiornm ,  im 

ncrc , oon caddn  infiaa,  traaiftrcc.iii^  ,  ^uami  ipfe babet v/MmfriOmaJbmmaitt 

Vatrem.  •  vmremaiieatbypotbeemtii.  p.  — 

.  Kequeobftac>(ia&encar,quodfrut  Toffnnt  tamea  fihj  egere  mttenmiimiem 

ftraeisec  mduaa  illahypothcca  lcgaiis  .  Tmris  idi  tuimiuifirmiom ,  10. 

r     in  bonis  Pacris ,  fi  fiiia  tenerecur  a^cre  si  tmueuTtuer  eUenmieritlmu  oduemisiMf 

ad  confecucionem  docis  aduerfus  luBre^  bonu  ipfim  remaueut  hypotbeema .  11. 

ntc^r  in-  dcs  lcgantis,caaquam  quiiiidebitefol-  si  Taterdolosi  ,  &  fraudulentir  fe gefferit 

dwfbi  eft  uerinci  Non  ob(uC>  inquaro ,  quia  vel  in  tali  admiuillratioue  boua  eius  rem^ 

niahypo  illa  bypodieca  inbonis  Pacris  tndu&a  nent  hypotbecata  filijs  .  ix. 

ex  infubfidium,  nfcilicechcresle^anCis  lUc  hypotbeca  incipit  uem  iiieiaU  f  fU 

tns &  £adus  foeric  uon  ibiueado,  vt  videcur  iuctAatu  admiuiSirmioiuis .  1  j. 

^    innuere  idem  iaUm  VsueUm  i»  dme  d.  si  Tater  uou  babuerit  vfuu^uSum  ,fedfe 

part.p.priuil.S.circafinempQe  tcxtutaiu  imt^it  iu  adminiSlratioue  heim  timt 

l,fiu,ff.  de  eo  per  ^iem  faSumerit ,  quiz  remauent  hypotbecata .  i^. 

tunemfubfidittmtenetur  Pacer,  vci  ra-  Si  Tater,  qmacqkifiuitboua  icomuge,tram' 

tione culpx  ciufdcm  Patris  in  exigendo  fterit  ad  fecuudas uuptias, &  boua  refer- 

iliam  d(>teffl , incuicu  cuius  iura  ipfum  uanda  filijsprioris  matrimomj difperferit^ 

ctiam  dufq;  booa  obligarunc  ,  vnde  bona  eius  remauent  pro  iUis  bypotbt- 

pctentfiliacoiittaquGflicaiiqiieanliw*     c4m.  xf. 

lic  agerc . 

Vttaque  opinio  pcobabilii .  £Uge,   T^Ist^isiTio  III.  Occafionc  eomm^ 
'  JL/  qtUB  disimus  in  praeccdcntibus 

?aragraphis  ,  quod  fciliccc  aducrfuf 
acrcm  adminiftranccffl  booa  adueOti» 
tia  lOBCa  in  doKm  fitedecur  hypo; 
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theca  tadt^  legalis  maxima  difficultas  iiiduc«rqt»&iocoii£iiiiacgaretpioui> 

eiiun  •aUiwiim  leaiibui  cwiipiUitiifii  flomlioiiiiiiis»  «nimcoindhpioaU 

fiAf«dml,amo^tetC.deboi>is,(jnx!ib.  fioncmlcgis. 

in  duplici  pangtadho  »  altcro  m  $.  non      Tcctio  afscrit ,  quod  Md.  $.  i.  4 

I*'  f     ««miiAyporofrdm^aitero  i»  ffif.  In  primo  hypodhecam pto fnaU  admmifliationet 

dicitur,  quod  filfus  familias ,  idcmdic  /»f  ^».  autcmconccdai  hypothccam.^ 

Srvter-  dc^ia  iimiiias ,  non  habcat  hypoche-  ad  vindicada  booa  per  patrondiflraaa, 

que  cex>       i>boim  Fatris  pro adminmratiofle  *d  ckR  pretium ,  qnod  ctitm  vtdecnr  de  hvp 

•imij?      bonorum  aduciuiiiorum -Ibi- Iv^oB  j«-  colli^i         i.dumibidicinir  ,/rdr.;n- ihct^, 

f rm  hypotbeeam  adMerfns  res  Tatrtt  viuen-  tKmmodo  dieaati<tne  ,  vel  h^theca  fuo  no-  gau , 

tb  Jom  if^  fc»»  ntsr^M         kaieaae,  iMlMr<.m>tf«»  ilnK^«r«  .  Sed  oongru^  m^Un 

nec  ratiocinia  ci  fupcr  jdT>:'n:T>  --.tlonc  in-  ctiam  ha!C  cxpIica:io  non  adapcatur 

^m-e  ,fed  taxmmudo  alienitione ,  velhy-  textu  ;  cum  ctemm  uid.  ^.fiu,  dicatu  r  #  ""^^ 

|«iier« it»m'aef^aiijkBi(fr^    ,  re^  ^ood  hypocheca  in  Ixmis ^risincipiat  hypoti, 

fUm-hmeati  pji^evt  pleni^mam  potefiatem  a  tcinporc  incohatz  admininracionis,  ci  vivi 

•Vff  /!w  bis  rebus  ,  foa  per  fUiaa  fanuUas  vtique  non  concedit  folum  ius  ad  vin-  dicandi 

fKmimf  ptii^hik  smflm     •fhnra*;  (Uoandabona  pcr  pacicm  aliioata ,  led  IxiMd 

fiB^ccundo  vcr6  Imperator  hypothecas  ctianl  l^fpoiliccam  ia  boais  ciiilileiiu  "^- 

tacitas  fauore  fiiiorum  contra  Patrcm  patris.  v  '  ^ 

intcndit,vtioticoJoibilegitur.r«r/M       Ali),  iutcrquos  7>4/!aMuiffp«(r/«p«*  . 

byfotheca  in  rebus  Tatris  fitih  coitcejkL,  ,  tefl.fan.  i.e.l.  m.  8j.  ,&  feqq.f  Muaaz 

competit  ^  temoore  iaceibaia  admiai/iratio-  de  ratiocitt.  c .  j .  i».  15. ,  Cutieret.4e  tnula  ^^^^ 

nist  &  Glofa  ihid. m  verbo,  ipmAnos  dicit,  fiset.i.  e.  i .  »«.14.,  Ladoi^minm  BHtra-  ^^^^ 

qnod  ineo  tcxtu  habeturproconftanti',  mir.odecif.  554.  nu.  8.  ,& feqq.  videncur 

quod  res  Patrisfilijsobligentur.  Qux-  airerere,  quod toxtus         i.  procedat  tbca. 

ritur  igicur  in  praBfemi  qua«nodo  con-  qnando  patcr  habet  vfomfrutium  in^  ^imiu» 

dliamu  lint  hunafamdi  eezn»i  adeeae  bonis  aducntiti js  filij>  quia  tunc  noo^  Ff"  " 

tollatur  contrarictas  }  tcnctur  filio  rcddcrc  rationcm ,  .&  pcr  ^''^^^ 

'  Vatiascxplicationcsadliibct  ^i^^fain  confcqucns  non  habcc  hypothecam  in  ^„„,  0^ 

i.Ltim9panetS.i.C.debon.,qualib.,&[.  fcbwfuis;  tcxtusvcromrf.  §./?«. proce.  getur', 

2      primo  .iflcrit ,  quod«a  ,  quae  dicuntur  dat ,  quando  bona  plcno  iurc  fpcdant)  qouidft 

Sttlioi-  ^'^  i'     incciligancur  corrigi  pcr  $.  fin.  ad  filios ,  &  ipfepatcr  in  illis  non  habec  hdtti 

^^lo%  cum  ibi  dicatur, /M  OMi  roc/rtfi  ^ori&f-  vfumfru£^um. 

de  cor-  cas  tam  Up.s  veteret >  m  ^uibufdam  certis       Baldus  Houcllus  dc  dote  d.  part.  p.  pri- 
redione  cnfibus  introditxerant.,qHimnosiamateruis,  n.i.conirarium  cxdire£tofufti>  0 

icijciair.  (aterifqutiimtriaaimt^fuasferuareaeeefit  nct  vifupra  innuimus,dicitcnira,quod  Badu 

ejl ,  dum  enim  Imperator  foium  com-  fi  habeat  vfujntVuiflum  ,&  pcrcoDfc- 

memorcc  lcgcs  vetercs  induccntcs  hy-  qucns  fitlcginmusadminiflrator^tcnca-  ^^^"^^l^ 

pochecam  in  certis  cafibns ,  &  ipfe  rc-  tur reddere  rationem,eiufquc  bona  fobi  noi^ 

ilringat  fuam  dirpofitioiiem  ad  oona_.  fint  hypoihcc?,fi  vcro  non  habcatvfuni- 

maccrna  ,  vtiquc  quoad  bona  p.itci-na  frudlum>ciusboaa  noa  fubiaccanc  by-  . 

.Tidecarcorrigcrc.  bcd  immerindici-  potheoB,  -  <  7 

tur,  quodhic  fiatcorrc<ftiocorum,qU(e       Alij,interquos3/o«rtf«wj(/f /«/<•/. f.51.  Explica' 

habcocur  quin  potius  induci-  effcH.^.  ii.xj.,  ^ratianusdifcept.for.c.^fp  t»o.il«ori 

tur ooofinnatio periUam reftridioncm  ». 4., ^c.pj^. niim.5.,cir&x. vidcntur  qwdf.i 

ad  bona  matcrna,  quafi  , quod  dicatur  ailercre,quod  tcxtus /»(/.$.  i .  pi-occdat,  ^^^^^ 

mbonispatcrnis  noa  iotclligi  illam  hy-  quando  in  patrc  adminiflratorc  booo-  ^  ^ 

podiecam .  -Oeinde  incongruum  pcni  rum  adoencitiorum  filij  non  intcrcefit  ^  /. 

videtur  ,  quod  in  codcm  tcxtu  induca-  fraus,  nec  dolus  in  taliadminiftratione,  fiivili. 

tur  fimul  dilpofitio,  &  eiurdcmcorrcc-  fcd  loluramodo  aliqua  culpa  ;  tcxtus  quitndo 

tb;  crTet  cnim  fimul  pooere  di^Mlicio-  vcro in  d.§.fin.  proccdat,  quando  Paier  cftfaM 

ncm  ,  &  tollcrc.  dolos^,&  fraudulcntcr  .idminillr.;uit. 
j         Sccu ndo dicit,quod  tcxtus /w  t/./.c«m       Mcriinusi/cp;^w(jn/;.///>.i.//r.  i.?-i7«  8 

Reijcitur  ''F'"'^^^  $•    loquatur  de  hypothcca  ex-  UpHtm  cafus  diftinguit ,  quorum  ali-  Metfina 

e.idetn^  prcffa  ,  in  5. finali  autcm  ciufdcm  legis  quos  cxplicat  rclatiu<l-<j(/ </.§.!., fccundii  enawf- 

gloCu^,  loquatur  de  tacita.  Scd  haM:ctiamcx-  t^ucm  noa  conceditur  hypothcca  him  r.ir  fept 

<ium/.i.  plicatio  adaptari  oequic  tc^ui ,  cum  inbonispatrisialiosrelattuitftfrf.f/^i^  ic-  '^'j"^^ 

«'^^'.•"-«tcnimtcxtusdicat.  T{onautemhjpothe-  cunduquem talishypothecacdccditur.  °j 

^TCochr  patrisfperare  audeat,  non  Primus  cafus  eft  ,  quando  pater  male  jontjijj. 

tJ^mn(  foltun  excludit  hypothccam  expreffam,  verfatur  in  bonis  filij,  quorum  ipfe  ba-  j„r  hum 

fh,/.^  ledeciam  acium ,  &  fruftra  tcxtus  cx-  bct  vfumfruaum  ;  quatcnus  in  cis  te-  joodiw 

decaoca.  «Inderet  cxpreOam  ,  dum  ipie  ucicam  ncndisj  &  adqM°iftrandis  non  (egdierit  ni* 
.  .  ad 
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icl  naodum  diligentiorum  adminiftra-    noo  remancnt  hypothecsta  .  In  hoc 
loruffl>&iniioccarudicit,boaapatris    csm{cautii4eriuuudMba,,tit,uq,i7.im:  9 
aop  caauere  hypotheeatain  fiiiKifcm    j.,6r cimi eo EMu l.tm tftrteti.  si  Pater 

<ilijj*tffT  iuraabhorrcant,quodfiIius  fit  fin.mm.z.wrf.appono ^  quod  hona  B.irtoltts  n-aJcver- 
ffmgjfty^  patri»«  ^ pro  iuc  opiniooo  m  d,  l.  cm  of^tet  prim.  iafrmeif.g.  de  fatus  (w- 
pltncaall^at»  &  in  boc  renfn  iniieUigft  im.  fM  Ub. ,  cdgfgtunm  ie  Mtrl.  t».  %.  '^^^ 
d.textum  inf.  i. ,  &  conucnitcum Afo»-  tit.}j.num.6.,  &iuxta  liunc fcnfum ar-  i^S^nk^ 
tmo  detut.  c.  51.  effeQ.i^n,  »5^  Gmitm  bitror piocedcre  xiaivaaiindi.0m  9fw- 
iif(eft.for.c.^l.H^  mf.i.^.ie&M.fM(/&.,&tnhociride-  ipfeliKJ 

Sccunduscafuscft^quandopater  nd    tur  fubingredi  racio  ,  quam  affignat  b«cvfum* 
_     .   folnm  inale ,  &  iinprttdaiti^r  admiai-    idemMtrUms  d.mm.z.,a}XQd  congruum  ft\x(kum , 
rfZ     ftiaoit,fed  edam  frandalentir ,  &  do-    noa  Tideacur ,  nfilinsin  ijs ,  in  quibus 
""^*     losipfOccffitdi/lrahcndo  bonorumpro-     Patcrgaudctvfufruikuob  id,quod  non  {?°lJJS2l 

prkiatem,&  iuxu  hunc  fenfum  al^itt  prsiliKrit  ea,  qus  prudentiorcs  admi-  cauu^ 

rtrcnceneriadreddeiidamratioiKm,  mftratoicf  folentpraBftare/itcaaigacor  •* 

fucccffiuihaberefuabonahypochcca-  Patris,  potiffimum  ,  cum  nontencatur  Rationcs 

ca,ncqueexplicat  textum  iHd.§.  ^n. ,  6c  Patcr caucrc,  ficut  cactui  vfufruauari)  pr»  hac 

Eo  eadem  explicatione  indudt  plores    de  ¥iendoarbicrb  booi  viri  propter  rc-  ^^^^* 

D.quosibidcm  allcgatn;^;.  4.  Inhoc  ucrcntiam  l.cum  oportet  §.fion  autcm ,  & 

eoamconttcnit  cmii  d.  Montano  ,  &  Cra-  l.  fin.  §.  fi  amem  C.  de  boo.  qus  lib. ,  Ma$ir, 

timmhe.tit,  ie  ^eit^ar.part.i.feS.i.e.i^.tmm.^^^ 

Tertiuscafuscft,quandopaier  acqui-  Michahr  dr  fr.unb.part.  i .  r.  j.  tum.zi. 
Textios  fittit  l>ona  k  prfddunfto  filio  ,  vel  eius      Solum  hic  oritur  diificultas ,  an,  fi 

nnftl.    ooBtugCL,  &  iptc  cranfiuic  ad  fecnndas  Pater  iraprudeniir  fe  getferir  in  admi- 

nuptias ,  proptcr  quas  ea  refcruarc  tc-  niflratione  bonorum  aducntitiorunUi 

necnr  filijsprioris  matrimooij ;  la  quo  hiiorum  poiliiithlijpcicre,  noa  vtrcd- 

cafii  afiierit,  quod,cumj>ater  oon  confi-  dat  racionem  adminiftrationis ,  fed  vc 

dcrctur,  vt  nudus  vfurruifluarius,  fcd  rcmoueaturabcademadminiftrationc?  To 

quafi  propricurius,  non  fubijctat  iua  AtfittasiaiGHtierex.detMt.part.  i.e.  17.  Po(ru(iC 

.  boaahypotheccjcumnontcneaturred-  mmt.%$,mfiae,&fi^.t'Pi»ettMi inl^.t.  tamen 

dcrcrationcm  ,  nccimpediatur  abalic-  part.x.nmAj.,&  i^.C.de  bon.viJtern.;  fihj  agp- 

iutiooc,&prohacfuaopmtoi}callcgat  hocquc  videtur  a  paritatc  dcduci  ci  " 

Salicetum in  l.fi  qmii prierit§,  in  iilo  C.  de  ijs,qu«alibi  docuimusde  vxore ,  qu%  p!um 

fecundisnuprtfs .  Hancumcn  opinioncm  viro  male  adminiflraiirc  dotcm,  &:  la  ni.ilead»' 

in  hoc  cafu  improbant  Tiegufaatius  de  <icco<^tioacm  vcrgencc  potcft  pctcrc  ,  n:.ni. 

pjjpk  p«rr.x.iMrMb4.  «k».  15.,        ao^  quoddosreuocecur  ab  eodem  viro ,  &  Aratis  ab 

TaulusChriftin.deeif  Be^,  loi,  fwmm  deponatur  in  manus  mcrca  coi  is  idnnci  -idmim- 

vol.i.tRebuf.  adcot^it.  CattiMiereiiie,  ad  congruum  intcrcllc  pro  oiicnbus  ^****?*'* 

.  trt. I  .glof.  14,  HJ.O.  i  pcr  ti anHtum  cnim  nutrimoiiij . 
ad  fecuoda  vou,licct  nonaoiitut  vfum-       Aduerce  hic  tameo ,  quod ,  quamuis 

fruftum  in  bonis  lucratis,  tenecur  U-  Paterob  malam  adminiftratioucm ,  & 

men  rcfcruare  proprieutcm  niijnBoer.  imprudcnC4aminbonisaducntiti;sfiiio« 

decifipS. ,  Gabal.cottf.decijf.sf.  Itb.i.,  &  ruffi  non  intelligatur  habcrc  fua  bona 

pro  didta  confcruacione  lunc  ipfius  Pa-  hypothccaca  filijs  pro  uli  adminiftra- 

tris  bona  ucicc  hypothccata  Tacificus  de  tionc,  inccUigatur  umcn  eadcm  habere 

SaUtiano  infpeS.j.c.4.num.^07.t&  feqq.  hypothccau,nincoogru^,&finecau(a 

Quartuscafuse(l,quandoPa(eriK>n  vtili cifdcm  iilijs  cadcm filiorum  bona 

Abjmfin  babet  vfumfrudum  in  bonis  fili; ;  quia,  alienaucrit ,  quia  in  ordinc  ad  proprie- 

&  tunc  tcnctur  rcddere  ratioocffl»  &  utcm  nullum  iushabct,hocquenon/o- 

habct  fua  bona  hypothecau .  In  boc  lumvidctur  dcducirx(/./.ciaw0p0ri<rr$.  II 

coouenit  cum  ijs,qus  nos fupra  docui-  i.C^de  bon.  qn^  lib.  Ibi'  Sei  fotummodo  Si  tiimen 

mus  $.  I . refp.i.f  &  difcrepat  i  £aU«  X«>  alienatione  patnbus  denegataiSicviti  cnim,  PAtcr 

mllod.part.^,  priml.i.mimA.i  ndiam-  quandooonhabetvfumfru^umperca,  '^'''^P''!;' 

praimpugnato;  Alijcafusquoscnumc-  qus  fupra  docuimus ,  &  infra  ctianL.  "^"^  « 

lat  idcffl  Merlinus  d. lib.i.  tit.  i.q.  i^.Ji  dicemus ,  ipfum  mali  admiuiftraos  fu-  |^ 

mem.  ij,ad fin. ,  coincidunt  cumpraeoe-  bijcit  fua  bona  pro  iilo  hypothccs ,  iu  n.i  ipfius 

dcntibut.  Quid  iam  in  tanta  (emeii-  quandononhabctproprieutem,&il  rem.mcc 

tiarum  varieute  fcntiendum  ?  lam  fine  caufa  vtili  alienac,  vidctur  fua  hypothr. 

Rcfpondco  primo  .  Si  Farer  mali  bona  faUem  in  fubfidium  hypothiOB 

verfatus  f uerit,non  umen  dolosd  in  bo-  fubijccre  ;  fcd  cciam  cx  co ,  quud  in  ult 

oisaducntitijs  filiorum ,  in  quibus  ipfc  adminidrationc,  feu  alienatione  fuppo- 

Pator  habct  vfumfru&um^bona  Patris  nitur  doios^,&£rauduleat6r  fe  gercrci 

vjide 


j,„^  cd  by 


'%il^e  m  Jum:  cafit  labet  filius  duplcx  Confonat  cum  ijs,  qux  rupradocuia»» 
rcraedium  nempc  hypothccam  inbonis  fnb  boc  cod,  tit.  Dijq.lU.  i,  infbcmiia 
Patris ,  &  vcndicattoncm  Fci  alicnats  rry^MMi/!ofl0,adquaBreinittolcAorem,Qe 
ttflrei^. m iLl.aim  oportef  $»ftM, >  Cmma  adtiuu  repetam  &  ium  hunc  fuH 
iecif.ric  num.  i .,  &  in  fin.  fum  intelligi  etiam  potcft  textus  ind,  U 

"  ^  Rdpondcofccundo  .Si  Pater^losiy    on»  oj»orm  5.^m.  C.i^c  bw.  <jm  Ub. 

:  '  2t     &  fiiaudulentir  rc|caeric  in  admiot-      Refpoadeo  qnano.  Pater,  quiaC' 
Si  Pat«r  ftratione  bonorum  hlij ,  ipfius  bona  rc-    quiHuitbona  a  coniugc ,  fi tranfieritad 
dolosc  fe  mancnt  hypothccata  cidemfilio .  Con-    (ccundas  nuptias,  proptcr  quas  tenetur  '5 
gefTerit    fcntit  idem  Merlinus  loc.  cit.  R11M4. ,  vbi    rcfcruarc filijs  primi  raatrimonij  cadcm  Pai 
bona      alios  pluresall^at  MMtica  detacit.,  &    bona ,  &  eadem  difpcrfcritquoad  pro-  ^™"* 
«M»  re-  ambig.cotiuentAib.xi.tit.\6.mm.\^.verf.    prietaiem  fua  bona  habci  hypoihccata 
h^Dodie*  ^"o^ ^^""^^'^  de  tut.c.^Z.n.  lop.,    proillisJof/iutfroi^f.^^.  num.  1 5 •  wA/<^<*  iJm  t» 
fjf^j^      &  feqq. ,  Sanfdicius  decif.  179. ,  <2r  180.     aduerte,  V.egufantius depign.fart.x.maiA,  ak.fB> 
per  tot., &  dccif.ioS.f  qui docct ,  quod,    4. n*m. xo.,  Rebuffus ad conflitmio.  nww 
quandoPater» qui-jutiDWiiilrat ,  nabct    Galli*  deredit.m.i.glof.  1 4.  num.ro. ,  &  ^'^^ 
vfumfru(flum  ,  tunc  tcneatur  tantum    claredcducitur  ex  fupradidlis,  vbiPa- 
de  dolo,  noa  auicm  dc  culpa ,  &  quan-    tcr  difjpcrdcns  proprictatcm  ,  cum  ha- 
do  intcrucnic  doli»»iliils  habcatuct-   beat  (oluin  vruminiaum  in  bonis  ad?  £oiu ' 
tam  hypothccam  in  bonis  ipfius  Pa-    ucntitijs  filij ,  tcnercturde  illa  rcddereoBiKL 
tris.  Raiio  cx co  dcduci  potcft , quia    rationcm,&ciusbona  rcmancnthypo- iii»at 
dolos6 ,  Ae  fieaudttleat^  agendo  cirn  tbecs  fubicOa  pro  illa .  Procuiusrcf-  hrp«'^< 
adrainiflrationcm  bonorum  aducnti-    ponllonisnotiti.i  aducrte ,  quod  Patcr,  ^*  P 
tiorum  filij  r.on  potcft ,  quin  attingat    vehVlatcr  trjnfcundoadfecundasnup-    *  ' 
lliibllamiam,&prO|ttietatc!n  corundcm  tias  proprietateffl  bonoraoi  titulo  lu« 
bonorum,  fiquidcm  circa  vfumfrudum    cratiuo  fibi  a  coniugc  prouenientiujn 
habctabfolute  ius,&dcco  difponcndo    aniitcat,  quam  tenetur  rcferuare  filij» 
nuUomodoinfiertiniuriam  cidcin  dlio,  primimatrinonijjfibitantumvrufrudtu 
fcd  difpcrgcndo  inutilitcr,fcu  alicnado    vitadurantc  rctcnto;  &  idcm  eft  quoad  Nonmil 
proprictatcm bonorum  aducntitiuruni,    lx>na,qus  confccutus  fucritab  mcclta-  U  cnnii 
cum  in  ea  ius  non  li  1  b>jac/ubijdt  fua^   to  ex  haerediute  altcrius  cx  did»  filiji  dtx^nix 
booa  hypothcc^E  in  fauorcro  ciufdcin..i    primi m  itrimonij  pi xckfuiKli, quiiam  »^  ""J 
fili)  eo  modo  ,(iuo,  quaiidonongaudet    matri  fua;  pr»mortuas  lucccflcrat,  ita  ^lrSS' 
vfufruau,  fubijcic  hypothccoB  fua  booa   vt  etiam  legitimara  fibi  ci  boois  fiiijs  '^^' 
dc  il!o  inutiliter  difponcodo  vt  fupra    debitara  referuarc  tcneatur  iuxta  dif-  . 
vidmius,  &  mox  eiiam  videbifflUS,ergo   poficionem  /.  fxmin^e  C.  de  jecundis  ni^t., 
itc  Secundo^ quia  firaus,  &  dolus  nuo-   &  Lmater  CM  Senat.ConfMlt.Tertd.,&L 
quam  patrocinantur  auaori,  ipfum-   generalitir  C.eod.  intclligcndo ,  fi  illo 
quc  ,  &L  cius  bona  omni  mcliori  modo   filius  dcccflerit  ab  inccilato  ,  nam  ,  & 
obligant  pro  dolo ,  crgo  &c  filius  decelTerit  condito  teftamatto  ,  jn 

llxc  autcm  hypochcca  quoad  bona  quo  inflituerit  Patrcm  vcl  in  toto ,  vel 
Patris  dolosc ,  &  traudulcntcr  admini-  in  partc  etiam  in  bonis ,  qu«  a  Matrc 
1}  ftrands  bona  aducncitia  filiorufn  noo  Jubueri^tniicpacerpoffetiilafibidcti- 
Hxc  hv-  •^''-■'p''  ^  ^^''■^  ^^^^  comraitli ,  fcd  a  die-»  nerc  etfam  quoad  proprictatem ,  &  fic, 
pochecA  mcoiiacae  adminiftrationis  JHfriiiMtfrfe-»  fi  ilia  djfpciderci,  non  tcncrctur  fiJij* 
incipit  a  piff$.  Ub.x.  tit.i.  q.  17.  nMi.xi.  ^fKC,  prioris  matrimonij  rcddcre  lationcm, 
diejnco-  (jratianus  difcept.for.  f.55.  nMiw^.,  &c.  nccilliusbona  pro  illisrcmancrcnthy- 
h»t«  «d-  ^^^  „„„  ^1^ ,  hocquc  cxprcfsc  colhgitur  pothecau.lntcIligcetiamdcbonis,qu« 
timis  f>portet  §.fin.  C.  dt   filius  habuit  a  Matre,  nam  inalijsPa- 

bonis,  qu4e  lib. ,  6c  probatodolo,&  culpa    ter pleno  iure  fucccderct  etiam  ab  intc- 
adfflmiftracons  rctrotrahi  hypothccam   Aatooon  obflantjbus  iliis  fccundis  nup- 
addiefiiroept«adniini(lrationis  docet  tijs.  IlBmintelligequoadeabojia,qu9 
HoffJ  'Bjomana  part.i6.recettt.decif.zji.  n.y,    filius,  qui  pr«decc(Gt,immediatchablUC 
Rcfpondeo  tertio.  Si  Pater  non_.    i  Matrc,lccus  quoadca,  quae noonifi 
habljcrit  habucrit  vfumfrikShim  in  bonis  fili;  ,   mediate  ab  illa  habuit,  nempc  cx  alte» 
vfumfru'  ^  fc  inirufcrit  in  illorum  adfflini-    rius  fratris  vclfororisfucceflioncetiam 
aum.fed  ilrationc ,  pro  raal.i  adminirtratione-*    fiacomrauni  matrc  prouencrint  in  fr- 
fc  intru-  eorundem  ipfius  bonarcmanent  hypo-   liufflprimodcfunLbum  Mtogradus  coefj 
Utit  bo.  thccae  fubieAa  .  Ti^gi^autiiu  de  p^nor.    ^.num.i.,&  feqq.yfque adix.lib.%.  Qjia^ 
"•••P^*  partj..memh4.wm.i6.tGutierex.detHt.      Ex  quibus  omnibus  habcs ,  quod,  ^ 
part.\ .c.\'j,mm.^-j.,Merlinus locxit.n.9.,    quando  Patcr  tenccur  bona  velaco-  ^fsdift* 
^lNifamdriw.c^^^  aiuge»  vdak«lKfOCxfili)sfc»defijn< 
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Ao  accepta  rereruarc  fiii js  prioru  nu-    dentia ,  vel  incuria}  vel  dolo  extali  ad- 
trimoni j ,  fi  illa  difpcrdat ,  teneatur  de   miniftratione  damna  in  booiscornndcrw 
iptisrauoneni  rcddcre ,  &  promdc  fua    filiorum  confequuntur  . 
bona  liabeat  pro  iilis  hypothecaia^  i      Rcfpondeo  prioM.  Rcgularitir,  & 

quando  ver6  ca  pleoo  iure  acquirit  iodtftin^i  Mater  pro  adminiftrationc  j 

ctiam  quoadproprietatem,cuncdirper-  bonorum  aducntitiorum  filiorum  lur  D«f„ij,;} 

gendo  ,  nec  leaeatu  r  ra  ttonem  rcddere  bet  bona  obligata  hti^m  deinfi.i&hv.  ^ff^/ii^ 

dc  illis ,  nec  pro  illis  fua  bona  hypotlie-  difp.^  }6.  ruim.6.,  Galgt^m dr  tut.  libjt.  ter  pro^ 

cct,  &  in  hoc  fenAi  forti  inteiligi po-  tit.^j.mim.i^.  ,cutferezde  tMt.part.x.e.  »dnum— 

cefi  SalicetHS  m  l.fi  qms  frkris $.  inillo  C.  itf.iwm.i^.,  Mertmuigp^m.  lib.  % .  tit.  fbAtiono 

de  fecHHdis  nnptiis ,  quem  oofflmendat  i.^.i-j.nim.  xo.  Ratio  cx  codcducitur,  bonorum 

59Ci9Hs  eottf.^^  iwm.15.  verf.fed  ddnnte,  qua  Mater  vcl  confidcucur  proprii,vt  ^JJ^J?^ 

licct  ipfc  priorcm  reotentiaiii  rollineaty  lucrix ,  vel  cum  proprie  non  Ot  talis ,  fe  giiohim 

quod  fcilicec  Pater  «eneatlir  nukioeai  geritpro  uli;Si  vcr6 fucrir  tutrix,  non  habetbo* 

reddere ,  &  hypochecet  bona  fiia^uod  egredjtur  a  iuribus ,  &  onc  n  b  u  s  alioru  lu  hypo« 

intdligendum  eft ,  quaodo  noa  acqui-  Ciitorum ,  quorum  bona  pro  tutcla  hy-  tbecacs  « 

ftcpiopcietaieminiilil.  pothccancurpertcxtum/n/.pro  o^m|'«       .  • 

deadminiJi.tMt.  Ibi-  tanquam  pignmstitlh 

^m^a^^m^mmm^mm^^^mmm^mmmmmmm  lo obligata,  & itt l.vnica  f.l.C.dc  rei vxor. 

tS.  Ibi-  QHemadmodKm  in  adminifiratione  Kxtionei 
5.    I  V.  fHpUlwHm  rernm  .  HegufamiHS  de  pign. 

part.i.memb.x.HH.6.,  Mejwbiusconf.8$i.  P*'"'** 
Anctiam  bona  Matris  adminiftrantis   niim.^j.,CHtierezdexHt.pare.i.  c.i^jt.i.t 
bona  adueocitia  filiorum  maneaoc      ^algagnetHs  traS.  de  tnt.  libj..  tit.jjjt.j.» 

JiypOCheCaca  piO  iUis  .  VHC^HS  de  Saluuno  fnfpeS.^.C^Jl^S^.» 

MtiUiea  de  tacit. ,  &  amb^.  comient.  lib, 
SFMM^KIfTM,  xi.rir.itf.itiwii.i.,quod  in  fpecieverifi- 

cari  de  matrc ,  quac  tucrix  lit  filiorum_>, 
Qndfiti  ratio  expcnitwr.  i .  doccn  i  HspifaHtim  d.part.  x.  memb^  m. 

KeguLtritiry  & bidifiiHSiManrffrH4imi'  i^6.,MitnticHd.tit.  i6.mm.$. ,  Mmtm 
nifiratione  bonorum  aduentiHarmitfiU»'  de pignor.  liba..  tit.  i.q.x.  mm. x. ,  quod 
tum  habet  bona  hypothecata .  %.  aliqui  adco  cxtcndu  n  t ,  v  t  afiierant  io.* 

Cr  non  folum  pro  doiofa  adminiflratione  ,fed  hoc  cafu  matrcm  pro  mala  admintftra^ 
etiam  pro  culpabtit .  5.  tionc  poflc  carccrari ,  quam  opinioncm 

Etiam  pro  mala  odmiHifirHeioHe  boHonm  ^    camcn  in  praxi  oimis  rigidam  arbitra- 
qua  tranfnmio  difbemtiM  mfrtm  int^    tur  Merlimis  he.eir.  mm.  j.  •  Si  fe  geric 
retitr  referuare fitus priarismmrimmif^    proiutricc,cura  umcndc  iuic  t.Uisnon 
TrohHiufmodibonis  tenetmemien nt,  tuncmtiitanc  omma  argumcnUA  ' 
'Hgc  tmHenfolmtm  bypotbegH .  6.  quac  fupra  actada  liint  de  pacre  (t  ge- 

rcnte  pro  adniini(lcatiooe,cum  talis  non 

DIsQvisiTio  I V.  In  praKcdentlbus    cffec  de  iurc,  quod  lciiicct  mclioris  eflec 
'  enumerauimus  caAn ,  in  quibus   conditioniB  ille,qui  fe  incruficac  fitille, 
bona  Furis  intclliguntur  liypochccx  t^uxvcKeAtiWsRebuf.aiconstit.GdliA 
~     {ubic^a  pro  admioifiratioac  bonorum    de  redit.  art.  i  .g^of.  1 4 jtMm.  1 6.infin. ,  Ta- 
aduentitioram  filiorum ;  nunc  esaml*   r^«»  rfe  SdmmJnfpeB.^  .c.  4.  mm.  506. » 
^         nandum  proponimus,an  in  ijs  omnibus    Scraphinus  decif.yS.  num.^, ,  &in  hoc  ha- 
m  /  '  cafibus,  iii  quibus  bonapacerna  intclli-    bcrc  iocum  tcxtum  1»  d.  l.pro  0^10  C, 
gunturita  mijs  obltgaca ,  intelltgantur   dr  nimiHifijtHt. 
ctiain  bona  Matris  hypothccau  pcota-       Cum  autcmMater,Iicctnttutrix/cu 
)i,  &  fimilt  admiotllratioae .  (e  gcrac  {>ro  tutricc, non  habcac  vfum-  3 

Hbccerrameft,Macrein  r^larttir   firuaum  in  bonis  aduentitiis  filiomm,  Et  non 
loqucndo  in  bonis  aduentitijs  fiiiorum    non  folum  tcncbitur  pro  dolofa  admi-  folum 
nonhabcrevfumfru&um,  ficuti  habct    niilratioitc ,  (ed  ctiam  pro  cuIpahiUpo  do- 
Pater ,  ynde  quoad  ipfiim  milicare  non   adinflar  aliomm  cutorum ,  &  curato-  "^'^ 
poiTunt  difputationcs  ,  qu«  militant    rum,  qui  tcncntur  ctiam  pro  nLrkftis  ^*"^: 
quoad  Pacccm  ,  quando  |^udcc  vfufru-    "Hegufantius  depignor.  fart.  2,.  membr.  4.  ^^^*^ 
QSAndo-  Au  in  bojsts  adoentitiisfi]iorum .  IMtt-    mm.j.  in  fine,  gntierex  ie  nt.  e.  t6.  n.j.,  cul. 
nam  pof'  culutcs  igitur  folummodo  vcrfabuntur    Mmtica  dc  t^cit.,  &  amhig.  conucnt.lib.  ^^^^^ 
fit  habe-  in ordioc  adadminiftratioocm  ciufdcm    i  i.tit.  16.  nuM.  i.  in fin.  arg.  d.  l.  quipro 
>e  iMum  Matris,  vel  quando eft  tutriifiliorum,    tutare, &Ltresiator9s^6.f.  deadmimfi. 
in  A4«ciir      quando  vltroncc  afTumit  onus  ad-    tut.y  Cjflrenfistmif,fi»,wim,i,imf,filfit^ 
*  flimiiU:andicoiumUma>  &  cximpru-  qHortoUb.i, 

Seee 
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fZ6      Coacraaus  X  VI. 

Refpondco  fccundo .  Materprobo-    neillabonadiftrahantur;  necobftantia 
^     nis,  quae  tranTeundo  ad  fecundas  au|>-  coatrariumadda^ioonprimuo/)aia 
M.-iter  tias  tenetur  referuare  filijsprinii  matri-    id  indu£lum  eft  pro  Tbenori  cautela.* 
jpobo-  moni;>habet  promalaadimniAratione    eorundcm  filiorum  ,  cum  rcgularitir 
'tijl^*  contra  fe  cacitam  omniu  bonorum  fuo-    praerumatur,quod  mater  alia  bona  non 

habcat  a  docalibus ; 


tranftun»  rQjn  hypochecam  Hggi^mm  de  pign. 
do ad  le-  1  ^  memb4. num. lo.f&^i., Rebuf. ad 
miSS  cmfiit.gaUiMtit,dcredit.  art.  i.  glof.i,^. 
tcnctur  *  » • »  ^iff"  ^  fignor.  lib.  % .  tit.  l . 
rcfcruart  Ratiocxco  dcducitur ,  quia 

filijs  priq  in  hoc  mater  non  debec  elTe  mcUoris 
ris  imtrt  conditionis>acfit  Paier,  quicxfuperius 
mo"<)  didtts  habct  Aia  bona  h^^pochecaa  pfO 
admW-  admbiflrationc  bonorura  filioruna^  * 
ftratione  '^^^  tranfic  ad  fecundas  nuptias . 
habec  fua  Difficul  tas  roluromodo  cffe  potdl  in 
boiuJiy-  ordine  adbona,quaBmatcr  tranficnsad 
fecunda  vota  tenecur  refcruarc  lilijs 
priorismacrimonii,  an  fcilicct  pro  iilo- 
rum  adminiftratione  habeac  fua  boni 
hypqthccata  filijs  eiurdein  primi  macn- 
monii.  Prooedic  haec  difficuicasftante 
potiflimum  ftatuK),  quod  obl  iget  Ma- 
trem  cranrcuntcm  ad  fecundas  nuptias 
ad  referuandamcerum ,  &  determina- 
tam  portionem  fuasdotis  pro  filijseiur- 
deniprimi  matrimonij,  adcoutdcilla 


non  fecundum_.  > 
quia  quomodocunquc  matcr  fc  habeat 
ad  illa  bona,  fcu  vt  domina ,  fcu  vt  fim- 
plex  vfufruftuaria ,  illa  tcnetur  rcfcrua- 
reproei^emfilijs,  nec  poteft  ineorum 
praeiudicium  de  illis  difponcre ;  vndc 
maximi  ara  uum  eft ,  vt  pro  iliis  induca- 
tnr  hypotncca. 


$.  V. 

An  ccarnspeib  conftitui  in  repfdMbilt 
aUcoari  pro  dotc  roluenda» 
vcl  rcftitucnda. 


Exponitur  faBi  fcries  .  l . 
Exponitur  fcntentin  Gratiani  improbMis 
ImHfmodi  cenfns  impofitioaem  ,  x. 
nonpoffit  pio  libertate  difpo-    Mxetuif*  ittis^ando  alia  bona  non  extant, 
ncrc;  namde  iurc  communi.dum  viuit,       potrfl  imponi eei^u  fifer rehu  iikmi 
potcft  dcfuisbonisdiiponcrc,  &  rolum       prohibitis . 

tcnecur  rclinquere  iegitimani  de  bonis,    Cei^us  debet  imponi  »on  fuper  hmiUs  exee- 


quae poft  cius  obitum  fupcrerunt .  Do 
^  cencDD.  piurimi,  quod  Mjter  tran- 
PfofiQ.  fiens  ad  fecuodavou  tciicjcur  caucre 
filijsprimimatrimonii  dc  dotc  illiscon- 
fcruanda^wJwj  dcctf.ijp,  ,  Muur.dc  jide- 
iuf.patt.i.fea.  c.  xo. ifOi 
fe^.^.  f  .40. ,  lylart.  Mcdic.  exnm.  19.  num. 
5 5.,  &  feqq. ,  cx  quibus  videcur  dcdu- 
ci,quqd,ii  teoecnrcauerc ,  iura  non  in- 
duxcrint proillacautelam  hypotlieccc ; 
fienimiamfilijcautifuut  dchypochccj. 


dentibus ,  fed  fuper  hems  frefmttmtlH 
valori  detis  .4. 


iufmodi 
bonis  te- 
neturct. 
aere. 


D' 


Jsrn^isiTio  V.Conftitufda  crat  dos 
pcr  FraiKiicum  Patrcin  Anconix 
filiiE,  cumquc  idcm  Francifcusnonha- 
bcret  bona  libera,  quibus  conftitucret,  l 
conftituitccnfum  fupcrrebu^iQimobili-  (g^ 
bus  malicnabiiibus,  qaibusgaudebac,  ncs  ex- 
ad  cffc(5lu,vt  dcferuirct  tam  pro  capitali  polit»» 
dotis,quam  proannuis  praeftationibus; 


adquid  obligaread  nouam  cautclam  Hzc,  quxproponuotur  pro  dotccon 

«tpredam '  Acccdcrc  potcft ,  quod  ipfa  ftituenda  proponi  etiam  poiTunt  pro 

nater ,  doncc  vixerit ,  licct  ceiicatur  ad  doce  iam cqnfticuca  reftitucnda,  adout, 

conferuandam  docem  laltem  in  parce  fidebitoreiufdemdotis.icccpt^  iioii  ha- 

pro  filijs  prioris  matrimonij ,  non  nt  ca-  bcac  bona,  quibus  po(fit  rcddcre ,  poiUc 

mcndmplcx  vfufruduaria ,  fcd  compu-  cenfum inbonis prohibitis alienari  con- 

lenirtaiiquam  domma ,  co  modo ,  quo  fUcuere ,  quo  fildsfiat  cam  procapitali, 

nagb  communit^r  cradunt  DD.  de^  quam  pro  annuis  redditibus .  In  hoc 


fideicommiiIiario,qui,quoufquevixeric, 
dicicur  dominus  bonorumfidcicommif- 
forum,quamuis  illanequeac  diitrahere; 
vnde  videtur,quodcanquam  bonorum 
dotalium  domina  noniubfit  illis  legi 


vcroquccafu  qua:ritur  ad  prsd/iloscf- 
fi:dus,an  poflit  in  huiufmodi  booilOBl^ 
fus  illcconftitui  valide? 

Ratio  dubiundi  ex  ijs  potiifimuni_>  , 
dcducitur,quac  fupradiccbamus,quod 
bus ,  qu  ibus  fubfunc  fimplicp  vfufiruc-    fcilicet,  quando  non  exunc  bona  libcr4,  ^^^j"  j^. 


tuarij,&  adniniftratores.  Nihiloniinis 

non  reccdcndum  arbicror  ab  opinionc 
Afer/iM  toe.eit.  aficrentis  pro  huiufmodi 
.    etiam  bonisbooa  natrb  tiadeontis  ad 
^JJm^"  fccundas  nuptias  fubeflc  hypotheae; 
'  quia  filjj  prioris  oiatriinonij  ius  iiabeni* 


6 

Nec  t!i- 
men  fo|. 


pofRotcaufa  dotis  pro  filia  alienare  bo-  f„a^.inir. 
na  fideicommiflb  fubieila  pcr  tcxtum  in 
mtb.  res  qns  C.  commimiA  de  Ugas.  Hi  igi- 
tar  cauia  dotis  poteft  alnnare  bona^ 
fidcicommilTo  fuppofita ,  cur  non  potc- 
m  in  bGoiis  alienari  prohiiMtis  eoolti* 

tdeie 


De  Dotel.  DifiiiIJ[.§  V.  yST» 

tuere  pro  eadem  doie  perlblueiuia  oeii'  compccit  alieuiidi  fci  pcO  huiufimftdi 

fum ?  prawripue  cura  pcrccnfus  irapofi-    dotc.    --^  ~  -  -  .. 

tionem  non  transfcratur  doounium  di-  Diccs,  non  denegari  jquodpol&t  im- 

rcftum  rerum, fuperqniblis  imponitur,  poni  ccnfus  fupcr  fcbua  alieaari  prohi- 

fed  dumtaxat  vtilitas  ,  quod  cft  quld  bicis  pro  forte ,  fed  folum ,  quod  potGc 

ounus,  quamalicnacioearundcm  rcru.  imponi  eciam  pro  annuis  prxllacioni-' 

Scephaims  GMTImu  difieft.  far.e.  45.  bns  correrpondencibttseidcm  forti .  Sed 

ffim.iy.  rcfcrt,  qui exiflimat  hanc ccn-  contra  fupponimus ,  quod  fiiiae  iuxti 

3      fusimDofuiuncminhuiufmodirebuscT-  congruitatemilacuseiufdemj& pacris» 

ixponi-  fc  iiuiiam ,  v  c  nec  validetur  ca  u  fa  docis»  &  anrict  elleeconlljnienda  dos  quacuor 


fi  talitirfumatur,  vt  bona  ipfaalienari    ccntumaurcorum,  quos,cum  patcrnon 
Gn^ai  prol»''**»  fi"toWigautamprocapitali,    habcat,conft»tuai  inrcbusalicnan  pro-  IJo^^ 
quimpmanouisprsBftacionibus ,  &  It-*   hibitiocenrum  vaioris  quoad  forcem-.  tA^^X^ 


non  tt-  cet  procapitali  dotium  poilint  di(lrahi  etiam  fimilisquantitatis ,  &rcddentem  ioluu* 
nere  hu-  bona  fideicommillo  ruppofua  pcr  allc-  quinquc  pro  fuigulo  ccncenariOj  tuoc 
iufmodi  gatum  textum  in  anth. res  ^u*  C.  eommn-  dico,  quod  in  hocnullum  maias  prsiui 
cwifoi  »ij</f /<;ftff»i  cxrpeciali  priuilegiodotis  ;  ditium  infcraturrcbus  alicnari  prohi- 
alferic  tamcn,  quod  hoc  priuilegium->    bicis  pcr  iiiam  imDofitioncmcefus,  quii 

HOB  exBoidatur ad  annuas  pratftationes  tiimuis  eciam  teiphnat  fruAm  eidcmu 

pro  forte ,  cum  bona  alienari  prohibita  corrcfpondcntcs ,  ac  infirrarur  pcr  alie- 

ncqueacgrauari,  nifi  in  cafu  a  iurcpcr-  lutioncm  abiolucam iliarumrcrum  pro 

_  .   roiflo ,  qui  cafus  refpicic  Mncum  fiMrieait  quantinieqtiaaioroennim  aoreorum» 

■  "^*^"  fruftus  pro  forcc .  Rationcm  cxeo  quinimmo  minus ,  quandoquidcm  jn_» 

ijjj        dcducit,  quia  daca  contraru  opinione  ccnfus  impoficione , nec  cransfcrcur  do- 

0O„' f^icili  ppflet  fubuerci  fidcicommifiiA ,  minium ,  nec  poflfeffio ,  in  alienacion&> 

rmdioir  &difpergi  bona  prohibicaalienari,  ma-  vcro ,  &  dominium  ,  &  pofleffio  cranf- 

ad  »n~  zimicum  dotcs  non  fint  prsHanda^cx  fcrtur,&ninimpoiitionecenfuscrauf- 

nii  u  pr^.  bonis,  curo praBfiari poilioc  ca fimAtbos  iercuricts ad  fruaus,ieuad anmiasjuf- 

lUtiones.  n(crtatavainlMMUer§.emfiroponeretiir  ftationcs,  in  alienaiione  anutttnirius 

ff.  ad  Trebel.f  lafon  in  amh,  res  qiue  Itmie.  ad  quofcunquc  fru^us . 
f  a.  C.  emmmuM  de legtu.  Nihilominas         Q.uod ,  fi  i upponas ,  quod  cenfi»  pro 

Refpondeo  ex  caufa  dotis,  quando  doteconftituaturinomnibusrcbusalie- 

g      alia  bona  libera  non  excant  poffc  impo-  iiari  prohibicis ,  qua:  cxccdanc  vaiorcm  ^ 

Cx  caula  nicenfum  fupcr  rebus  alicnariprohibi*  dotis  promiflie  ,  &  dicas  ,  quod  cunc 

docis.     xi»MUw»ftMs  decif.S.  intm.^do.  zfyiad  maiorimponacurobligacioinhuiufmo-  dfbetim 

qiMndo   nnm.jZo. ,  Tere^inns  defideieommifs.  art.  di  rebus,  quam  exigac  ipfa  caufa  docis,  noni  non 

aliabofu  ^x^nnm.p6.  verf.  rx  adncrfo  confideratnr  ;  tuncdicammcongru&in  omnibus  bouis  luperom 

baocque  magis  approbac  d.stefhania  exccdcncibus  yalocemeiufdem  docis  dc-  nibusbo' 

left        CratiMUf  difcept.  for.  d.  e.^j.  nnm.  ji.  bicae  coaftiCtti  iUom  cenfnmycum  iura 

ponicen'  Coliigicurcx  co,  quodratio ,  ob  quam  dumuxat  pcrraittantalienauonemhu-  JfbicuT*' 

£s  fuper  permittiturfimpleSj&abfoluuaiicna-  iuimodi  bonorum  pro  neceAuce doci^  j f„p^ 

rebusaUe  cio,aforcioriBiilltatpfo(blacenAisim-  non  pio  cattfameK  volQntaria,  vnde  bonisdl* 

nari  pro-  poficiQnc ,  cumpcr  hauc  nontransfera-  cuncobiigacio  circt  rcfli  ingead.i  ad  tot  ti  pro- 

aibicu .   tur dominium  rei ,  nec  polfeflio  per  tex-  bona,  quod  fulHcianc  procongruadocc.  portiooa 

tum  in  Lm^is  puto  §.  item  prMor  ff.dereb,  Quod,  fi  repecas ,  quod  hoc  eciam  poffic  ^  • 

ror .,&cuipermiccicurid,quodmagise(l  cedcrc  in  fubucrfioncm  rerum  alieiiarii 

permicticur  a  forciori  id ,  quod  minus  prohibicarum,  quandoquidem  proliibi- 

eft , crgo,  cum  pro confticutiaae  docis  tusalicnai c,poflecceilareafo]ucionean- 

permituturabfoluu  alienacio  rerum ,  iiuarum  prfliacjonum , &  fic  fideicom- 

qu;  c^teroquialicuariprobibencur,pro  miilum  fubucrti  ;  ftacnn  eciam  impu- 

ciufdcm  coniticutione  permiccetur  ecia  gnaberis,  quia ,  vt  bcat  nouc  Stephamis 

coniticu cio  cenfus  fupcr  eifdem  rebus .  Gratiamts difcept.for.  d.e.^^.nu.^i.,  hoc 

Rurfus,nprohibictuaUeuarerespfO-  non  contiogerec  ex  partium  conuen- 

prixlidcicomininasexcaufadotisipfas  cione  ,  ncc  obli^atio  eflct  cxtcnden- 

alicnarec,  ficuti  tpfipetmiflumclt  pccd.  da  vltra  res  cenlius;  vnd^  illc  ,  io^ 

Riitio   anth.  res  qim  C.  tommiinia  de  leg.  amitce-  cuius  fauorem  clTcc  cenfusconfticucus, 

V^  J^-  rec  quodcuoquc ius  in  huiufroodt rebus  pofliec  folummodo ,  &ad  fummum age- 

camquoadproprieutemtquamquoad  rc  pro  illa  nonfoltttk)oe  cenfuum  ad 

fruilus,  crgo,quatumuis  pcr  ceofus  im-  frurtus  aliarum  rcrum  ccnfui  non  fup^ 

pofitioncm  non  roiumobligarec eafdem  poiiurum,  nou  auicmadrcs  iplas. 
xespro  force ,  fed  ettaffl  pfro  fiuaibus,nd 
prbpiecea  aducriaretur  inn»  quod  ipll 

Eccc  %  i.vi: 


yU  vGontraausXVI. 


Andos  promidii  m  mOk  Aatntaribom 
oomputato  valore  duodecim  luliorii 
pio  quoli^t  itt  foluauU  ia  auroi 
vd  ittzta  valoitai-. 

..  .s  y  M  M  ^  Sii  y  M, 


Aiit  adlc^lus,  vt  rciatur,anaurcuscref- 
cat ,  vel  decrdcat «  vodc  dos  crit  xcfti-  ^ 
tiK^  inanrdt.  Hoc  ipromin  fimi-  nuMxa^ 
libus  docuit  Stepbanus  Crjtianus  difcept.  uo  ftat 
/«r.  c,  417. /fi^  Per  totum,  dum inomai-  demoo. 
bus  calibnt  ibicKm  pcr  ipfum  allatts  adV  ^^*'*'^ 
fcrit  valorcm  aurcorum  intelligi  adic-  [^aj^; 
^um  caufa  demonftrationis,  non cauia  "^'^ 
taxationis;  vndi  non  video,  qoa  omiie- 
quentia  procedat,  dum  tom.  i .  r.5 1  .n.  1 7.  Argnirav 
in  cafu  cxpofico  in  diTquifitiooe  noftra,  ^'^*^ 
cft  confimilis  iUis  omnibus  ,  quos  "o*ift(v* 
ipfe  expofuit  d.  r.  417.  concludit,  quod 


■  Status  controucrfue  expofitus  .1 

■  Sentertti.t  Boerij  afferens  fotutionm  faei^  pffoinittor  dotis  nbn  tcneatur  ,  niii  ad 

dam  cQe  in  aureis  effeSims ,  %,  valorcm  taxatum ,  non  autem  ad  illos 

jUataxAtio  in  Im  ffntauU  fidt  4mm  nummos  aureos  elfe&iu^ . 

firatitii  .5.  .  £x  aduerfo  Baldus  conf.  ix^.  pmtBia 

titftrtm  femmU  SMi  velmh  tffMM-  tjujiftionis  in  fine  Ub.^.  alias  conf.^  ^p.lib.z. 

tioncmjolumconferendamefie .  4.  docet,quod,fiin  cclebratione  tada  fuc-  4 

^nAabiiiHs  im  tenetm  ,  mft  ad  ^tiiimati»-  rit promifsio  toc  nummomm  aurcorum  ^^^crtur 

.  nm  imita  Hlmtastttmm .  f .  ad  rationcm  tot  luliortim  pro  /ingulo  ""'^ 

JnteUigiturperiUamaliiiaatmmfdhiem'    ^-"^  j:  :..-  -/1:  e-uai 

ptio,&  venditio .  6. 
'HonpoteH  iUaaflimatio  e(k  faHa  caiifa  fo' 

lum  demonfirationis,  6^  qu  irc  .  7. 
tjefertiar  dee^o  AoM  iiioMMM  10  fimiiibits  in 

cmitrmm ,  8. 
Diuerfa  ratittalisdee^mis  i  erfk  frrfaiti 


vo- 


nummoaurco,  debeat  tradi  ilia  xfli-  ic^jjj^ 
raatio  ,-  atquc  fialdum  fcquuncur  Soci-  juaiodo 
mis  conf.  ip8.  lih.  x.,  ComeMScanf.  181. c»f.  xftfm.i- 
31.  ad  med.  m.  70.  dub.  3.  Ub.x.,Cuftiiis  noncnij 
fcn.  de  monet.  a.  3.  in  fin,  nn.  14.  tom.  i  i. 
fol.  ioj. ,  ,Mbertnt  Brmms  de  angm. ,  &  «»«0*^ 
dimin.  monet.  part.  1 8 .  Umit.  8.,  &  tm.  4.,  - 
jbteharanns  in  clement.  fin.  de  decimif.  e«l. 


jEfiimnti»  tfif^im^ iajMvnkrm  iwu-   ^«Mirfr.  in  ftn.  verf.tertio  eafu  quando 
i  lMl^  lO*  tio  ',  atque  idcm  concludit  Stepbamis 

Cratianns^eept.forx.Si,n,i2,»<iU3aiiuis 

DTs<>yifmo  VI.  Aotoiuus  tn  paM  param  fibi  conflbos  coatranam  videa- 
Quptialibus  Thcocioiica;  lilia:  fucC    turdocuiffc  tom.     c.^\'j.fe,cpcr  totum, 
.  Oftauio  eiufdem  fpooio  promific  pro   vbiimpugnatopmioucm  JUldi.  Q^id 


1 

Swnis 
Contro- 
wtdx  ex 

polims. 


iam  in  hoc  coaciudendum  f 

Rcfpondeo  ,  piobabilius  clTc  in  ea_. 
liypochcli  f  quod  Aocomus  promiflory 
non  tencatur  ,  nifi  ad  «ftimatbnem^  Pi  ob  ihi- 


dote  mille  icuca  aun  booi  taxato  valoit 

finguloruraaureorum  jd  rjcioncin  fu- 
lioruffl  Quadecim .  Vrgencc  tcmpore^ 
fdtttionis  contendehatOftauins  nlii  per 
Aiiionium  trjdi  aurcos  cffcfiiuos  millc 
prooitiXos  in  coaucntionc  nupciali . 
Ex  aduerfoAntoniusexcipicbac ,  quod   xobudarf.^o.glof.^.kmt.S.vfqueadxi.  xHxmx 


illius  taxationis  fadtrs:  in  padlis  nuptia-  '"('ift,"^*" 
libus ,  lu  vltra  prxcitatos  DD.  Berta-  „,1;  aj' 


Ratio  cx  co  dcducitur,quiacxco,quod  tiontfru 
cx partium  commuai  confcufu, & con-  ium  liU 
uenttone  indute  fuerit  illa  tazatio  t"*^*'^ 
nummorum  aurcorum  ad  rationem^ 
duodccim  iuiiorum  pro  fiagulo  ,  iUa 
cftimano  videtur  foittmmodo  cadere 
ifcrf.  hoc  hibctiir  m.  j.  abfolutc  arbitra-    fub  obligationc,prout  notant  (^ephdus 
turidoccm  proiiuflam  pcriblucadam  eiic   conf.  3 1 .  nim.  7. ,  Surdus  cotif.  115 .  mmji.  6 
2    in  Kotb  aureis  efteftiuis »  nee  obcfle  il>   lih,  x.  pociffimnm ,  cum  per  iliam  cfti-  Inieffigf- 
jlgnf^^jjj  lam  caxationcm  ,  cum  potius  prasfupo-    mationc  intclligatur  eflc  ta(5ta  cmptio,  turpenl* 
Boehiaf- OACur  addica  caufa  dcmonllracionjs ,   &  vcadicio^adeouciaiiiaxllimationc,  bmarftf- 
leraitjs  quam  taiatiottis  ad  defcrcntiam  fort^  &taxaeiofteiionfitcurandumamplius  "^^^'""^ 


non  ceiicatur,  nifi  ad  valorcm  taxatum 
in  quacunque  moaeca  contigerit  do- 
tem  iblni»  eum  valorratiofle  taiatiooii 
cadat  folummodo  fub  obligatiaaeJ  . 
Qua:ritur  iam  quid  iujris? 
JBoerins  dectf.  317.  eri,  x.  in  princip. 


folutionj  aliorum  aurcorum  diucrfi  valoris  ,  vt 
hciendl  uotauit  etiaxn  Signoroius  cotif.  74.  col.  i. 
auWf  idipfum  videntur  fcntiro 

l^^jj^jj  '  MenochiHS  cotif.^^i.n.  1 5.,  16.  Itb.io., 
dum  dicic  proiniUioucm  reilitutionis 
dotis.ia  cocauteis  valoris  librarum  fcx 
non  fignilicarc,  quod  ftjcrit  promiffa^j 
aciUmatio  aurcorum  ,  kd  vaior  i^ic 


dc  augmcnto  ,  vcl  dimmutionc  nura- 


U  k  ptio,& 
morum  aurcorum ,  cum  iiabcatur  ccr-  veoditio». 
ta  lei  conuentioiialis ,  &  determinatt 

quantitJSjcrgoilla  xrtimatioerit  dum- 
caxat  contercnda  ,  non  autcm  eifc^iue 
illi  nummiaurei  promidi ;  Ncque  ar* 
bitrandum  cll,  illam  raxationcm  indu- 
tuui  tuiUc  ad  dcmoaitraadum ,  ooiu* 
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lefttmandum ,  vc  rcUicet  icianir  valor  vmufcuiurque  fcuti  luliorum  dcceniL. 
attfctpropterfttnltasrpeciecattfeorufny  flat«nttoriatiMi'<q<ioad  eundes-valo- 

prout  notarunt  ^'/^noro/Mi  co»/.M.Mf.i.   rcm  cnuntiatum  ,  &  ngnificant  valo- 
vrr/.  o8mo  ,  Barbatius  coaf.  ip.  M.  4.  i  rcm,  qucm  tunc  habent  praccis^j  ncc  ta- 
m/tMittmtc^At<.,&\%6.\UtMja^^     xant t  ynde quocun<que modocreftant 
arbiir.mdum cft,  quia , cum  fa<fta  fucrit   ducati in  valorc,  qui vcniuntin obltga*. 
'        fiKCificaCiofcucorum  aurcorumioindi-  tioacicreiicuaipeiilioaarioiinpromiwft- 
«idtto,  fecandum  quamin  coamtti^  neaotmdotiimillefhiiorumaiucdrfi 
7     acccptionc  vcnit  talis  dcicrminata  mo-   ad  rationcm  duodecim  iuliorum  pro 
ucu>noapotBilefliepraefumptiOyquod  iiagulofcutoillavcrba.adracioocmXa< 
cftimu^  illa  «Bllimatfo  fuerit  induaa  ad  Koer-  Uorum .%%,  fkant  oisatiu^ ,  qoia  tan- 
e/Te  f  ii^  nendam  illam  monctam  ab  alia  diucr-   gunt  folutionem  facicndam  iniUaaEfli-* 
Ibiu  c.ut-  ^  fpcciei  in  qualiuce  moacts  aurcs  ,  matioae» fcu iuxu  tilam aKtiimauoaem» 
U.  demo-  fed  ad  oonfticaendam  determiitatttnu  9l  non  aliter .  Si  autem  inquirjs  ration 
ftrationis  valorcm  ,  &  quantitatcra  dotis  pcrfol-   ncm,cur  vcrbaiila  in  refcruationc  pen- 
Acqiuic.  ueods ,  Dcmdi  ilia  sftiautio  ad  va-  fioais  incclii^enda  fiat  pofita  cauia  de- 
lorem  luliorttm  \%.'  pro  fingulo  lcuto  monftraiionK ,  illa  aucem  pofita  in  pro- 
aurco  cadit  fupra  moneum  promillam    miisionc  dotis  tlnt  fumcnda  caufa  taxa- 
pcrfolucndaro ,  ergo  eaodem  taxat  nm   tioais;  dicamratioacm  defumi.  Prtino 
pnecM  feoernit  ipiam  ab  alia  moneca  tt  modocnuntiandi  dioerfo  in  vtro^i 
Attrca  .  cafupofito,  quia  in primorcfcruatioiui 

Neque  ijs ,  qus  liic  dicuntur»  obfta-  pcalioiiis  iit  praecisc  enua(iatio  vaioris 
lenoiBftdMfioftflttf  llMMNtfAitiNtf^^  tuncdectirrentts ;  incafuver6^(ccundo 
filfieMti  pcnftonis  z^.  lanu.irif  i6oy.  cor.im    proiuiilioiiis  dotisfcilicct     rjflo;- 7>j /«- 

•  fdrroro  ,  vbijCum  refcriuu  clict  peniio  ^JMidwoiitrcfiB  licdctcrminacio^roca- 
dttcatorttm  ceotttm  aari  de  camsra_#  iis  (bltttionis;  fecundo , quia  referaacia 
flpnftitucncium  in  totumfummam  fcu-    pcnfionis  cum  illa  cxprclfioae  ducato- 

^  torum  ceacuffl  trigiou  quinquc  mone-  num  auri  de  camcra  coaftitucuuum  ia 
kefertur  ^  Pi*P^^  Ittlioram  dccem  pro  quo^i-  «xttm  rnmmam  fttttonim  ceuaim  iri- 
^j^jjjj  bct  fcuto,  &  efsct  coniroucrfia,an  tilis  gmta  quinque  denouc , quid  tuacred- 
Roc»&o  pcniio  reciperct  augmcncum  ,  iuut ,  ii  daot  ilii  ducau  ,  oec  deccrmiJUi  fucu- 
iBMHr  m  modo  ducaci  cencA  oonfticuerenc  maio-  rum ;  illa  ver6  pramiflio  deaocat  fiibH 
limilibns  rcm  rinnmam»qium  icutorum  ccnuim  tioncm  de  futuro  poiicndam  ad  ratio- 
jnconcra  tri^iauquia<)tte>ciietfQlueadi  lilidu*   ncm  tot  luliorum,  cuin  proiunuocx  , 

cacicenciUDauridecauiera,quiaug-   gcaereruoficdeQpereeiequendo.Tcr-  I"»  pi^ 
inentum  rcccpcrunt  ,  vcl  valorcra  fc-    tio,qu»anoneil  prafuinciKlum ,  quod  ^cnSat 
cuodum  incrciucncam  >  an  vcro  finc    ii^uutifcx  pcr  Uiam  eauncutioacm  vo-  loiuciooi 
foluenda  dumniac  illa  fcuu  cencum   luenc  aieuffl  prBfcribere  curlui  monci  defiioica 
triginta  quiiique  taxata  ,  rcfolutum.,    tarum,  fcd  lantum  indicarc,quid  va- 
fuit,  veatrc  in  obiigatioac  ducatus  cen-   ieaot  pro  curlu  tunc  prccfcnti,  ncc  po- 
tumauri  de  camera  fecundum  aug^  tiusrdrpesemadvciiicatemviutts«qttan 
meutum ,  quod  rcccperunc,&  ibidem    akeriusjpromittcns  auccm,cumagatur 
rccidicur  raiio,  quia  tlla  vcrba  ,  quod   deipUusoncrc,pr<t:iumcnduseii,  quod 
ducaii  connituant  in  totum  fcuu  cea-   mecam  volueric  apponcfe  iblutiofliy 
Cum  triginia  quinquc.ftain  dcmonflra-    adcoquc  &c. 
tiuC,  ooa  uxatiuc, caetcroqui  iiia  ver-      £x  quibus  dcducere  poteris ,  quod 
iia  releraationis  ducatorum  cemum..  acllimaciouxauperpacteHlHie<»mata 
auri  dc  camera  cfsct  fuperflua,  fi  folum    iiue  dccrefcat  vaJor  aurcorum  fcutorii     _ . 
Papa  voluiiscc  pcnOonario  releruaicj(   fic  perfolueada  luxu  valorcffl  taxacum  ^gft^ 
ftttta  t5$. ,  quod  noo  eft  dioeiidum»  temporeprOmifBaaisiadeott^fimaaeae  uenda-* 
«rgo  ea  applicando  ijs ,  q  us  hic  dicun-   currcnees  temporc  contradlus ,  fcu  pro-  iuxt.i  v.i- 
cur,diceadum  crit ,  quod  in  dote  iiia_*  miifioaisfintmaioris  valoris,quamtcm-  ioremu- 

•  cromifsa  fcutorum  aureorum  mill^ ,  pore  Iblocionis ,  iblttdo  camen  fic 
nuiufmodi  fcuta  vcaiant  in  obligatio-   cicndadc  cisadracionemvaloris ,  qucm 

9     nc  ,  &  quod  liia  vcrba  ad  rationeni.*  haiicbatic  taupore  uxatioais  Sacnius 
Btnerik  Ittliomm  i&.  pn>  fingulofeaeo  aureo  tmf.zg9,lA.%.,JkfUulmclMiif.^o.gUf, 
rario  ca-ficnt  dumtaxac  dcmonftratiuc  ,  non  9JtAt.f<Sntitmt»SUM,U>, 
Ijsdeci-  uxatiu^;  Non,inquam,obftarc  potei^ 

»«J's  i  quia  illa  verba  perPontificem  appoiica  

fauia^     '^'<^''"^<^^°<:  penfionis  in  ducatisceu-  HVMVMVMVl^ 
cum ,  cum  expreiiiooe  valorisfcutorttm 
cantuB  trfgiaia  quioqu&«  &  valoris 

^  VII. 
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Kerpoiuicoprimo.  Si  maritusdotan 
pioiwffcrit  rcfiicucrc  indcfioiti  finccx-  ^ 
prclliooe  quantitatis  probabiHus  in  rc-  $\  j^^xi. 
itiCutione  pofTct  (ibi  dctiocre  quartam  ms  pro- 
illius  partccn  ad  QOrmaffl  ftatmi.  Con  miferic 


qaartaparte  dods  adfiansam 
fiatmonun^ 

syjiMURiyii, 


Svietfiufiti  expLttutta . 


i. 


I 

Scrics 
difquin- 
tionisex* 


t$tere  non  poti^  i&m  partm  fmm 

retinere.  5. 

JsmasiTio  VII.  Extat  alicubi  fta- 
luium,  vt  virablblute  lucrctur 
^aanam  partem  docis  pra:moricote^ 
vxorc;  In  conllitutione  ciufdcm  dotis 
in  quantiutc  mille  aurcorum  marittis 


i 

RatiOAU 
fiuden- 
m  do. 

temex  vi 

}>n>mir- 
ionis  ef- 
fc  inre- 
grc  refti- 
tuendam 


? 

Duplex 
fenfus  ii- 
lins  pco- 


*An  promifGo  dc  dotc  reflitucnda  finc    fcntit StephiniHQratittmsdifcept.forjtom.  ^^??"^ 
quaotiucc  iotcUigcnda  fit  detra^        c.^oi.num.y.  Ratio  ex  co  dcducitur , 

quia  illa  iodeiinita  promiflio  femper  ^^g^ 
pracfumiturconformari  difpofitioni 

'^"  quanri- 

ris>vbialiterdc  mcncc  promitceatis  non  t.-icis  po- 
conftat ,  nec  illa  promiisioderc^t  fpc-  tell  ili  im 
ciali  confuetudini ;  &  multonnnusiuri  qu^K»» 
(latuurio  fcripco,  ergo  exuncc  Uatuco,  ^^i- 
B^^tmsjkadeMes  iotemex fnm^fimit  quod  pr«deccdenie  vxore  fine  liberis  ' 
♦  ejfe  inte^ercflituendam .  z.  niaritus  lucrctur  quartam  partem  do- 

*Diiplex fenfiu  iUius promijfionis .  5.  tis,quancumuis  hic  promifcric  illam  rc- 

SimeritM  frmiuferit  dotcm  refittme  fiae  jUtuerc,potcric  non  obfbince  ipfa  fimpli- 
exprefjione  quantititis  potefi  HUm  fMT-  cilir  ,  &  indcfinitc  conccpca  rctinerc  il- 
tam  partem  retinere  .  4.  lamquartam  parccm  iibi  pcr  lUcucum 

Sl  frmii^  tmmn,  &  integrmn  dotem  refii-   ddatam ;  Ncque  obeffe  porsuntea,qus 

proaduerfaparccfupraadducebantur,  fio  p»» 
quod  fciliccc  iiia  promilsio  ioanis  c^iscc,  f"""™' 
&ruperflua,cumindependcntir4billa 

DhmasiTio  VII.  Extat  alicubi  fta-    rcliquumabillaquarupartctcncretur  poi^joBi 
cutum,  vc  virabloluce  lucrccur    rellicucre;Noo,inquam,obefscpofsunt,  uim^ 

quia  illa  promifsio  hoc  opcraietur» 
quod  fine  aliqua  dilationc  ccncrctur 
maritus  docem  iUam  rcfticuerc ,  &  re-  Qs*^^ 
promificeandem  doceoi  relUtaere  con-  mota  quacunqueexceptione,quam  pof- 
ttitucnti  in  cafu  pra:dccclfus  vxoris*  fct  maritus  praetcndcrc,  quod  fatis  vi- nufljQ,  * 
PraBdccciTit  vxor ,  &  maritus  non  igna-  dccur ,  nc  dicatur  liiapromirsio  fupcr-, 
raspromililonis  intendcbatquidemdo-  flua  . 

tcm  rcltituere,  fed  detra^ta  quarra  par-       Refpondco  fccundo  .  Si  maritus  pro- 
tc  fibi  dcbua  ad  nornum  llacucoruni..^    aiilericcoum,&  integramdoccm,quam 
iUamfibideferenoom.QuaBficttmfttii»  reoepit,re(lituere,probab3ia8tanc  eft,  .  '  . 
aniuft^potuenc  illamquartam  partcm    quod  non  pofsit  illam  quartam  fibiper  5'  ^**"?* 
fibi deunerc ,  an  vcr6 cx  vi  promiiUonis    Itatutum  deUtam,  rccincrc ,  fcd  in  foli-  ^ 
tenereturin  integrum  refticuere .  dumieneatar  redderc .  ulexiaider  conf.  ^f^g, 

Vidctur  prinufronceafscrendum  CX    5.  circa  primum  dubtMn  ad  fin.  verf  ber.c  tcm  rc- 
vi illius  proiniifionisobligariad  incegri    facit  num.  i^.  lib.^. ,  Tiftta  in  addtt.  ad  ititiure 
dotem  reftitttendam  non  dempu  illa..»    Utexamkiim  einlq;  confiUum  155.  fuper 
quarta  p.irtc,  qua:  a  ftatuto  dcfcrtur    qusfitis  invrrb.  videtw  rcnuntiaffe  ,  &  in  iz^? 
marito ,  quandoquidem  iUa  promilsio,    verb.  non  per  errorem  lib.  5, ,  Manticaie  ^"'^^^ 
neficfuperflua , debecaliQuid  operart ;    taeit.,& amt^.emmeiit.Ub.j.  tit. 8.  mm.  ^Mie. 
nihil  auccm  opcrarccur ,  n  rcftitu cio  cf-    15.,  Strphanus  Gratianus  loc.  cit.  tium,  8. , 
fcc  facKuda  icccnu  ilia  quaru  p-^rcc  ,    aui  aiios  plures  allcgat.  Racio  ex  eo 
comeaam  fine  illa  promtMone  ius  obli-   dedudtur ,  qcua  per  illam  eiplicicam 
garecadrcfticucdum  id,quodcft  fupra    promifsionem  intcgra: ,  &  totalis  dotis 
illamparicm.  Mcmini  nicdcliacqux-    receptas  rcfticuendae  vidccur  implicic^ 
ftione  aliquid  ia  prscedentibus  attigif-    CaOa  renuntiaciodirpoficioniftatonrfaB  Intdli^ 
fc;  Nihiiominus  ad  vbcriorem  doari-    dcfcrcnti  lucrum  dotis  quoad  quartam  fur 

partcm  raarito,  nec  ambigcndum  dl  f'^*^  ^ 
maritum  polTe  illi  lucro  retiunciare.,»* 
cum  latc  in  pr<eccdcntibus  hoc  firma- 
uenmus,  &agatur  dc  comniodo  pK>- 
prio,  cui  vnulquifque  poteft  cedere» 
ergo  ftance  illa  impliciu  renunciatfone 


nam  plaoec  nonnulla  ccum  circa  ean- 
dcmdelibarci  proquo 

Aducrtc ,  quod  ilia  promifsio  pofsit 
intcUigi  dupliciter  concepu,  vci  quatc- 
Dus  maritus  promifcrit  doccm  iudelinit^ 
refticucre  nullatodta  esprelsioae  quan 


Jiicro* 


tiutis ,  vcl  quatenus promiferit  c  )tam,  icnebitur  inccgre  docem  illam  refticue- 
&  intcgram  dotcni  rcccptam  rcadcrc;  tc  nillla  fafla  rCBgntioHf  paftii  k  flaf^ 
cx  hoc  ctcnim  duplici  modo.  promic-  dclataB . 

tendt  refticttiiooem  po&unc  duierljB  la-  .  Hic  amen  aduenendnm  eft ,  ^ nod 
tfQo»  dcddendieonfttisere .  ad  boc,  n  valida  iMdUganir  ilia  taci- 

tt. 


l 
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ta }  &  tmplicita  reinuitiatio  requiranir, 

.eqfuirl-  vc  ipfe  maritus  fucrit  confcius  iurisfibi 


landain  cfle  ad  nonnadi 

palis,  noo  cooununis  lafon  i*  l,  de  qmlm 


ir rnme,  compcteaci»  exfiatuubiuin  ocmoigoo-  cW.aiv  pemdt,  m  fine  mm.Si.  de  /«i^. ,  KemZ 
M£c'va  '^"^  pntTiuninir  renuntiare,  nec  poteft  BsUmTigaettiu  ie  itte  fart  A.  primT  xp.  landa  eft 
iris  (3)1  crsclibertas requifita  ad  huiuTmcKli rfr>   .ddfi».f,AlexMderiMlip9Sidofem^.fol.^.  >lia  pn>-. 


c  fiiua-  nuntiationem,  vbi  noaeftciuaino./t« 
>  xam-  jff  ^  ni  /.i«mn/  §.cim  parietemjf^de  jfaw». 
I  iff/r^. ,  Baldus  in  l.  fin.  in  frinci^,  vltif, 
i^4e^aKemtmCMl^.ided^ 


$.  VIII. 

An  promifsio  dc  reftitucnda  dote  >  cui 
dc  iure>  inteliigenda  fit  de  iure 
coanninijan  verddetiue  • 
Aatntario  • 


ad iiH.m$m.t6.  ff.jolut.mstrim.,  hUfUica  mifliofe, 
detacU.,  &embig.conuent.  Ub.^.tit.-j.  JJ"'^^ 
wm^itf.  1  StefbemuGratimim  difeeft.fir.  Qjpgale^ 

tomx.  f .joS.nnw.ii.  Ratio ex  eodcdu- 
citur,quia,qui  contrahunt  in  loco,  pras- 
fumtmtur  ic  conformare  lcgibus  talis 
loci,niri  aliud  exprcfse  decernant,  &  no- 
minc  luris  in  tali  locp  vcnit  potiifimum 
amii^Ale*  quod  ibi  prcualet  iuri  c6- 

muni,  prOUtnotant  .AbbasinrHb.adcoth 
fuetud.  mfm.X.in  fin.t  teiinus in  c. licct  cash 
fem  i»  fiamdo  notab.  iit  fn^at.  ,  quod 
adfioverumefl,  vc  licet  etiam  fucrit  di- 
CtumfCui  de  iure  cimli  debetur ,  adhuc  ta-  lus  ffla- 
menetfetintcUigcndapromiillo  de  iu-  nicip.ilc 
rc  munidpali  ,  &  coufuetudinario  ,  pr^u  ilec 
cum  appcUationc  iuris  ciuilis  vcnut 
etiam  Ratutum,  &  confuctudo  loci  Cd- 
(Irenfts  in  l.  mn  ambigitur  in  princip.  ff".  de 


c6. 


Z 

Expofi. 


iarium 


TituiMs  exponitur  in  terminis  aotis  .  l . 
^ntentiadmem  Ukmprm^mmn^eni 

ad  ius  commmte.  %. 

jUa  promiiJiQ  regulanda  efi  ad nermam  iwru    legibus,  Baldus  lu  l.fin.  mtm.  1 1  .col.^ .  verf. 

muni.cipalis,Hon cwmimmt ,  j.  fuper<fivi4ereC.vHdelegitim.',itqilaBC 
Siinloco,  in  tjuo  viget  fiatutum^iSum efkt    clauluLim,  ctii df  inre  debetur,mtc\  1  i^^en- 

in  promtj(jione ,  cui  dc  jurc  commuui    dumcilcdc  lurc  municipali»  fiue  iunus 
.  debctu r , adbuc aliquifimwmu  attmlM     incontraOibus,  fiue  in.vlduirii  Volunu- ^'JJj',,^ 

dumc/ie  ius  municipale .  4.  tibus  doccnt  lafon  in  l.omnespopuii  infe-  tibiis,fiue 

Contraria  fententia  inhoc  cafu  prafertur,  f,    cunda  leti.  coi.  4.  ro  priucip.  num. xB.ff.de  m  vki- 
StbiitmrirmitemttMna/mui^im,  6,     •    ^.,&iure,  .AaAmmmt  cmf.4^3,  po^- v».' 

^uam  ijia  'Domiaa  mim.  x.,  Mantica  de  eo-  i""^* 

Dlsqvismo  VIII.  In  contra£tu  m*-    uieQ.  vlt.vd.lib.^,  tit.  p.  num.  ij.  verf.  • 
trimoniali  mico  intcr  Thcodori>  fed  i»  feemtda  .  .  . 

Sed  quid  dicendum  e(rct,fi  in  promif-  Si  in  loJ 
fione  in  loco  ,  in  quo  cxcatius  munici-  *^  » 
pale,di(flumfuiflet,cni<|eiurccoiiiiiiu- 
fii  dcbctur?  tuncaliquicti.im  allcrunt,  „^„„/"1!- 
promuiioncm  cllc  rcguiandam  ad^nor-  paie.dicl 
inamiitritflMaiiGipalisy&aNifttetu^i-  tu  eiset, 
niri),  cum  ctiam  lus  municipale  poiru  ctii  4««» 
dici  commune.  Scd  in  hac  hypoihcfi  'am  di- 
promiifioncm  regulaoda»  cffB.liBeun  ^^^^^' 
dumdifpoficioncm  iuris  communis ,  &  ^^^^ 
CccUrci  doccnt  Socinus  conjf.zifumpra-  fyg^y  ■ 


cu  m ,  &  Meuiam  Patcr  eiuidem  Meuj« 
cidcm  Theodorico  tcadidit  pro  fiJia  in 
do:cm  miilc  uumiuos  aureos  ,  quos 
7  hcodoricus  rccipieus  prouufit  rcftip 
cucrc ,  cui  de  iurc .  De  ture  cummuni 

 praBdecedente  vxorc  fine  liberis  doseft 

tio  cafus  Patri  coaftitucnti  rcddcnda;  cxiat  ta- 
Iffcandii  oica  m  locOyvbi  cdebratus  efi  concra^us 
matrinioiiiaiis»  ius  municipale  difpo- 
nens,quod  prasmoricnte  vxorcfinc  lioc- 
ris  maritus  lucretur  vcl  dimidium  do- 


tis,  vel quanampartemeiufdcm. Quic-  fimiaafUtmimireei, x. verf 


fitura  hic  fuit,  an  ilJa  promifsio  dc  dotc 
rcftitucnda ,  cuide  iurc,  Mitciiigeuda  fit 
de  iurc  communi,an  ver6deiiiicmitiiir 
cipali  illiub  loci,  vc!  rcgionis . 

Barbauus  coHf.66.ltb.^.,  Socimuconj. 
3  »4.  mmi.4lfb4.  cum  alijs ,  quos  allegat 
Stfncen-  q^ecim  conf.6o$  .coi.i.  num^, ,  <lr  j.  cx i- 
iiB  ftimant  illam  promifsioncm  intclli- 
nifjo'^'  gendam  efle  de  reftitutione  facieoda, 
nem  re-  ^ui  dc  lurc  communi  dcbctur,  non  de 
fmi  .id  lure  mumcipaii ,  cuiu nominc iuris fim- 
ius  com-  plicitir  fine  addito  veniat  ius  commuo 


nnuie. 


maturlib.i.,  Burfatus  conf.  i8p.  »//»».44.,  tetiden> 
J)ecmsamf.686.,mtm.  ^.,&  6, ,  quia  iio  ^um  e<fe 
mine  iuris-communis ,  vbi  aJiud  non.,  '"^  "^^^^ 
additur,  vcnit  ius  CaBfareumA  Koma-  ""^'P-^^» 
norum ,  6l  m  hac  luppofitione ,  qua  di-  S 
£bum  fuic  de  iureeomamm  inieiJigitur  re-  ^p^'^^- 
ceflura  a  iurc  municipali  cx  parcium  *i***"te- 
conuentione  ,  quod  vtiquc  prccilare,/  hoc'«fii 
potuerunt,  prafiw-- 
Ad  illud,quod  cx  Barbatio,  &  ali;s  jur,  1 
dicchaturjdiccndum  ell ,  quod ,  quan-  ^ 
tumuis  oomiae  inris  fimplkit^r  vcniat  5^,j  „^ 


iic .  NihilominiiSyvbiaiiud  noaluerit  iuscommune,quando  tamcn  agicurdc  j.^,^,^  ^ 
cxpreisum.  -    -    difpofitioaeinloco^vbiconcradius,  veJ  tcarwB 


xpreisum.  ^     ■  ■  ■ 


j^z       Contraaus  X  VL 


4Unc  noniinc  iuris  veni t  ius ,  &  confue-  quamuis  nihll  a  Matrc  f ucrint  confccu- 
tudolocijnquohuiufmodihabentar»  a^itaettamiittfcaliexfecundomatri^  ^ 
quod  fton  folum  colligiiur  cx  natura-j   monio  faeminas  ex  primo  cxcludant. 
ciufdem  iurismunicipalisjquodobligcc  Sedh^rationulliusroboriscft.Quam- 
intalilocopriaatiuiadiiiscoawnuiey  obrem. 

fedetiamexintentionepromittcntis,  &      Rcfpondco  ctiam  rtantc  tali  ftatuto 
contrahentiuro>quifcmpcr  prxfumun-   maiculos &lios  vxoriscxrccundomatri'  3 
tor  in fuis  difpofitionibus ,  &  contrafti^  mooio  non  exdudere  a  fucccfsione  Pa-  Mafculk 
bus  potius  fc  vclic  lcgibus  iuris  muni-   tris  illam  vnicam  fxminam  cxiftcntcm  Muris 
«ipalis  conformare  ,  quam  iuri  com-   ex  primo  matrimonio  Socinus  in  l.  cum  exfenm- 
•flMllli  .  vir x%.nit:t,f4e condit. ,  &  rffWonff.,  &  «'o  matri 

Ex  qua  regula  generali  pofsuntdc-   conf.%^.n.x.^.f&  6.,  Socin.iuniorconf.x-i. 
duci  cafus  pcne  inaumcri ,  in  quibus  lib.i.f  ^ngtlus  conf. 1 1 9.  n.z.  poft  ciudunt* 

omnibus  Inierpcetatio  £idenda  eftpfO  miimft  Stefbams  Gratianus  difcepr.for.  4  fuccef. 
iuribus  municipalibus ,  vbi  aliud  ei-  t4iM,n$fm.  16.,  &  feqq.  Ratio  cx  codc-  fionePa. 
prds^  non fuent  coauentum .  ducicorprimo ,  quia  lus  municipalcin  tris  firmi 

illa  difpc^tionc  cxcludcnte  faeminas 
•M^iMM»— WM^^M^HMiMM    proptcr  mafculos  rcfpcxit  potifsimum 

lauorem  agnationis  Patrisdountis,  vt  ' 
$.   IX.  communiterfentiuntDD.,  fedfiiijai- 

terius  matrimoni;  cx  Matre  rcfpcAu 
An  ftacucum  cxciudcns  fsminas  dota-   mariti  primt  patrimoni;  non  funt  de.> 
tas  a  Patre  a  fuccdfione  Patris ,  &      agnatione, &  cius  familia , ergp  iia nott 
Matris  cxcludat  ctiam  caf-         cxcludunt  fxmiiiatn  cxincntem  cx  pri- 
dcm,linoncxtenc  nu(-  mo  matriraonio ,  quac  catcnus  tantum 

\  cnli  ex  eodcn  ma»  cxciuditar » quatenus  ex  eodem  matri* 

ttimOilio.  monincxtarcntmarculi,inquibusfaI- 

uaturagnatiOj&famtlia  Patris,&per 
■  'SVMMjitiSyMl  oonfequcnsiisnon  exiftcntibus  noneft» 

cur  ipfa  dcbeatexcludi;  fccundo,  quia 
tiefertur  Hatutim,  &  ratio  dubitandi  circa    dotatio  filiae  fa<^a  a  Patrc ,  intcUigitui; 

ipfnm.i.  quidcm&fltaad  cftcaum  ipfamendl^ 

Hatio  fujdens  filios  matris  m.ifcnhs  rx  fe-  dcndi  a  propria  rucccfsionc  in  fiuorem 
cuttdamatrmomocxcLnderc  ajkccefsione  filioruio  cxproprijs  iumbisdcfcendcn- 
Tatris  fiUam ex primo  matrimonio .  %,  tinm  »  uon  autem  in  fauorem  fiiiorum 
f^lafcnli  Matris  ex  fecundo  matrimonio  non  cxtrancorum,  crgo  non  eft ,  cur  ifti  de- 
exclMdant  a  fuccefsioae  Tatris (^tmmm  bcant  cxdudcre  fjeminam,  quantum- 
9*frim,  3,  uis  dotatam  a  fMce  a  fuccrfiioiie  eiuf^ 

dcm  Patris , 

IsQvisiTio  IX.  Extat  alicubi  ftacu-       Quod,  fi  dicas ,  quod ,  fi  vxor  primi 
tum ,  quodexcludit  filias  a  Pacre    marici  cranficric  ad  fecundas nupcias»  ' •  ' 
dotatas  a  luccclfionc  tam  Pacris ,  quam    &  ex i;s  iilios ,  &  filias genueric, bona-i 
I     Macris  extancibusmarcuiis  .  Contigit,   eiufdem  fint  communicanda  tam  fili/s 
Hefeftur  ^  ex  codcmmacrimonio  vna  dumtaxat   fccundimacrimoDi;>quimiUijt  prioris,  Inftinhii 
Aatutu  ,  filia  procrcarctur,quam  Patcr  congrui    crgo  ctiam  bona  primi  raariti  non  folu 
&  utio  iuxuiuumiUcum,&coodicioncm  do-    iuncconfiErenda  filijsprioris  macrimo-  foj^t^. ' 
^iifiiOdL  tank» {tdeindeBafler ipfe  doxflic .  Ip-   ni),  fedetiam communicanda  filijs  vxo> 
fius  vxor  ad  fccunda  vota  trantiuic ,  &    risex  fccundo  matrimomo,  adeoque.^ 
ct  lilis  plures  filios  mafculos  babuit.    cxunte  ftacuto  excludente  fiaemiiias 
Uincdubitandumcft,  an  ab  iftis  maf-   proptermalculos  fiUjmafculi  vxorisin 
'  culis  ab  vxore  in/ecundomatriffionio   fecundo  matrimonio  excludcnc  iauni- 

3  progenicis  cxcludatur  filia  prioris  ma-  nasexprimoi  ftacimimpugnabcris,quia 
jlJjf'**  trimonij  abhacrcdiutc  patcrna  .  patens  extat  difparitas,  loccr  vcrum- 

fiikn  SM  ^tio  dubitandi»  ^uoquomodoex  que  cafum;  nam  refpe^u  matristam 
Risex  fr  co  videcurpofsedcduci,  quod cum  per  lilij  prioris,  quimpofleriorismatrimo' ' 
cunrio  doutioncm  fadUra  a  Patrc  ftatucuni_.  nij  funtciurdcmfiJij,  &  ab  cadcm  pro- 
m.acnmo  a:^i  cxclodat  fiiias  a  fucceifioae  tim  geniti ,  6i  defcendcoccs;  rcfpedu  ver6 
^lZfV!^  Patris ,  quim  Matris,vfdetnr  £iceife lus  primi  marici  fil ij  progeniti  ao  «101«  in 
i  &DDer  ^'^"""^""^  '  ^  acqualctam  in  ordinead  lccundis  nuptijsnon  luntpropriiipfius 
fionef^  l^crem,  quam  ad  Matrem ,  adeout»  fiUj,  fed  compuuncur  unquam excra- 
<ns4iiia-  taitimMiliexeodcmBatie^Matce  nei^vndenullnmpenittttiuf  Jubeotad 
fnmi.  cidndOTi  Smitmtdmm  k  Fatte^,  fMcceflioncmciufdcmpcipi marici ,  no^ 

que 


D' 


De  Dote  I.  Dif(j.lII.  $  X. 


Svread  exclunoricm  prtJpric  cii](deiii-« 
lisc  i  uii  fucce(sk>iie  . 


quantit.itis  doti';  confiflcntis  in  domo 
non  intciligitur  fadlT  aliqwnrendicioy 
fed  praBchi  dcfignatu«  vaior  dotis ,  qui 
conltllit  in  illa  domo,  adeoc^ue  domum 
proiiia  quantiutecoafticuiiadotemy 
ei^domti»iliaerit  dotalb/DQa  '^^**' 
m.uio 


5.  X.  „  

Confirmjtur,  quia  diccrc.  ..//- 
An  promittens  dotem  in  quantiatv   figno  tibi  in  dotem  ter  miile  anreoi,  c<m-  f^f^j^ 
'  '~*«a<^  in  ctomondkttur  do-       0eHtet  h  iU«  iTmm  ,  idcm  lo  dfeftu  eft;  poo"*^ 

ac  diccrc  .  ^lfigno  tibi  in  dotem  do-  • 
MUiM  iUam  vaioris  trimn  miUe  .aureo' 
nm  f  feu  afsigno  tibifro  ttrmitte  tuireis 
Uttm  domum  ,  fcd  hoc  fccundum  im- 
]»rtatpromirsioncmfpeciei>QOO  quaa- 
«tcatiB,ergo ,  &  pritmmi .  •  -  - 

Refpoiidco  fccundo .  Si  non  folum-. 
fueric  eauociau  quancius  ter  auiie.>  ^ 
fetttoram  in  illa  domo  oonfillentiam»  foTnnil' 
fcd  cti.im  data  ,  vt  foluatur  quantitas ,  fiienc 


mumpromifsirsc, 
quanciutau. 

XjrfiMif «r  fnrom^o ,  &  ntthiii^mdi.  i . 

Si  jrrMCisi  fnerit  emmtiata  illa  qumtitas 
fcBtorKm  eotfifientiim  in  illadomo,fro' 
iMlifaM  cni^nr  fromiffa  fpcdes ,  w$m 
\titas  .  z. 


Si 


3 

nod 


Siim  foUim  fuerit  emmtiata  iUa  qiuutttas    tunc  vcaii  in  obiigacionc  quancitas^fcu  enuntia- 
imimo em^en ,fed HiM iau i$mittf  teftimatio,nonaocemfpeacs  Stefhamts  '"V 

'  '    i»    Gratianus  difcept.for.  d.c.p^i.  niim.i^.,.^'*^^ 


vt  foluatur quantitas yCei^tlir 

ebl^atione  qnantitas  .5. 
gt  ipumus  UU immu  trwiitMWtmit»  aaw 
.  fiieritvetidit«,fumtkwtvewi$ilt9Ui- 
,  gatioae  .4.  -  - 


D 


1 

Exponi- 


IsQyisiTio  X.ContraAumfuitma- 
crimonium  inter  Meuium«&  Ca- 


&  3J.  Ratiocx  eo  deduacur,  quia,  <|ata'do- 
quando  finb contraOin ,  feu  promifiio-  ttms ecii. 

nis  rcfoluitur  in  rolutioncm,  tunc  ipfa  vt  folui- 
{eftimaiiOj&quancicasventciuobiiga  rur  aiu- 
tione  per  tntum  «preffum  m  /.  infiiei-  tnAsMc 
commiffi  j.  i.  fiawro,  velar^cnto  fdcvfu.,  ""^ 
f!r  fruct.,  ergo,  qoaado  fic  alsiguatio  obhgi- 
iam  cum  promtfsiooe  dotis  falcbnini_»  prodoce  faitorum  ter  mille  confiflen-  ttone , 
tcrroillc  confiltcntiuro  in  domo.  Hic    tiura  indomo,  &ctraditur,  vt  rolu.uur 
cur^pro-  dubicacum  fuit ,  an  ipfa  fpccies  domus    quantius,  ipfa  quancitas  veaiec  mooli- 
iiii^o^.yeti^C  io  docem  ,  an  ver6  quancitas  |atione,nonfpecies.Gcmfinnatliryqtuay 
gyj^ff-  trium  mille  fcutorum  in  inftrumcnto    fi  tcftator  iubcatbona  vcndi,&  prctium 
•  «auntiaUyqu»  dicuntur  111  domo  con-   eroga  ri  paupcnbu8,tuoc  m  obiigacuiuc 
fificfe?  '  lcgaticrga  pauperesv«air|ifttiiun,naiy  Rationet 

Ad  claram  dilucidationcm  pr;fentis    ipfa  bona  ,  prout  do<Jct  Fhnanus  in  d.  l.  pro '  ref. 
quasfiupiura  vcniuntconfideranda;  &    in^deicommiffi      auro,  vel  arj^ento  ff.de  ponfion» 
prim6,  an  fimpiicitir  fuericemmciacn   v/iie.i&friiB.  mm.i . ,  Gratianiu  ioe. eit, 
Nonnul  Quaotitas  trium  inillc  fcutorum  confi'    ir««i,30.,ergoctiam  ficonftitucnsdotcai 
!•  confi^  Aencium  lu  dotno ;  lecunuo,  an  tu  fuc-    ter  mille  lcucoruin  coafiiicaciuiu  m iila 
ric  caundata  qiMUtttas  cumiAcns  iiu   domo  tradideric ,  vtexea  prctiunifoi> 
domo ,  vt  etiam  domus  ipfa  fucrit  tra-    uatur,  pretium  ipfum  venict  inooliga- 
diu,vtioiuaiur  quautitas.  Tcrci6,an,    tionenoufpeciesicruau  prxccdcnti  rc>  ■ 
quamuis  enuntiau  illa  qnandcate  do-   gula  r  quod  fini$  fcili«et  in  iioiufmodi 
mtu  fiierit  tradiu ,  vt  ci  ilHus  prctio   contraaibus ,  feu  qaafi«minftibas  fit 
dosibluatur  ,  000  umen  per  inantum    atcendcndus . 


fiieric  vendica;  nam  ex  his  confidera- 
tionibus  plui»  veoiie  patannc  xadoacs 

2  dccidcndi . 
•5i  pneci-  Refpoodeo  primo .  Si  praBci»^  facrk 
wt-  fiwfit  cnuntiaia  illa  quantius  fcutorunru, 
^Mhf^*  miUeiodomocoofiftcntium,pro- 
^ ibabiliui prodocecenfccur  promifsa  fpc- 
tasfcuto"  cics,non  quantitas.  In  hanc  confcntirc 
nim  c6-  vidctur  Stcfhanns  Gratianus  difceft.for. 
fiftentiu  t.^^jmma.9.t  dum  a&erit,  quod  in  hac 
hypothcfi  intclligiturpromifsa  fpecics, 
prob.ibi-  ^ummodo  umcu  eadcm  fpccics  ,  fcu 
fmir  pro  do""»«  nonftieric  dan,  vc  foluerecur 
midi  quancitas.  Ratiocxcodcducitur  ,  quia 
fpci-ies .  per  iliam .  iiipplicem  .cnuatiauoncm^ 


4 

Qu.nm- 
uis  clo- 


Rcfpondeoterrio.  Quancumiiis  illa. 

domus  tradita  marito,  vtcx  cadcm  fol- 
uatur  precium ,  non  tucrit  per  euudcm 
vcndita  ,  vGiiic  tamco  tn'oUi|acioae..> 
quancitas.fcuxftimatio.Itafcreincon-  JjJJJ^ 
nmilibusterminisSocis./iMi.caqf.i^t.iw,  ^ 
1  c.  /<t.f.,lWa»torrwiri.idJlf«mr.xj».io.  tn.irrnim 
Ratio  cx co  dcducitur  ,  quia  illa quan-  vendit.i , 
citas  cnuuciaca  cum  liia  iacuiuce  vco 
dcadicum  onere  foliitioaiiiiritnnaiio- 
nis  conftituit  vcnclitioncm  fjd^am  ci- 
demmarito,quiobiigaiurad  rcfticuco- 
dum  pro  iUa  domoprctium*  e^gp  pre- 
tium  ipium  venit  in  obligationc  »  oon 
ioia  domua.  .  . 

^  PfiBf         5,  XI.  * 


qiuticas 
venic  in 
obli^u 
tiooe. 


I 


Contradus  X  VI.    '  < 


.    ■   .       f.  XL 

Aa  femina  iuuenis ,  &  nobilk  dantai 
Tiro  £uic  ,  &  ignobili  rccupeict. 
dotem  eciam  cx  bonis  lidei-  « 
fiihicAb'. 


■ 

Mxponittir  faSm  fiauidm  $mm 

fiantias.  i. 
Tneeieret  bsc  Hfieidm  in  fupfofitione  , 
aut  expediret  ex  eaufa  illi  fcni ,  &  igno- 
oilicontraheretim  Hlaf^tmina.  %. 
'  Sementia  affereHSi  ita  expedieute  nurito  il- 
lam  fxminamducere  tpofie  iili  ex  bonis 
fideicommijUi  cat^ituidos,  &  illo  mortuo 
exigi .  }. 

limitJt  tamen  in  cafu,  qno  matrimonium 
illudejiet  lamimtum,  &  dosilla  confli- 
tueretur  ex  baentaUo  .  4. 
'probabilitis  eii,  qiiod  dos  illa  cx  bonis  fidfi- 
comtn^  noa  feffit  (onftitui ,  nec  pofi 


2 

Procedit 
diflicul- 
Msin  fup 


DIsQvisiTio  XI.  Contraxerunt  ma' 
tnmonium  Caius-fenex»  &igno- 
biiiscum  Flauiafaeinina  iuucnc,nobili, 
ic  formoia ,  cui  ipic  Caius  confUtuic 
dotemaiifeortm  bttinille  «  qm  dat  vi- 
debatur  congruaattcnta  pr?cipue  qua- 
litatc ciuidem  Fiauia: ,  6cdiuiii;siplius 
Caij  j  luuic  dotationem  fubiillcie  do> 
1  ccntcoramuniterDD..^i'&aj/«f.^n»wtf 
Eicpom-  colum.  pcnidt.  de  jponfal. ,  p^us  in  rub.  de 
tur  ftaa  ioaat.intervir.&vxor%.$jm»,$.infrin- 

cddicU-  verumexiftinunt*  vcliuiuljttodidota. 
ne$,8e  ciofubfiftat^quaiituiiiuis focric&da^ 

ciroim—  poft  confummatum  matrimonium  Bar- 
ttsustiu  .  tolus  inl.fi  votmtate  4.  ad  fin.  verf.  Jed 

iHndefi vemmCdedotis promif ,  .Akbas  i»    illa  docadooe ,  fcu  augmcnco,probabi 


cio  Ifgis  datum  fir  patrihu5,quandobo- 

na  iibcra  noniiabcat,  pollc  liiiabu^do- 

temcongruamcoofticticreio  bonBliddi» 

commi^  per  texcuro  in-atttb.  res-tput 

eomminua  delegtt.  nuilibi  tamcn  repcri- 

curt  quod  mariti»  ex  bonis  fidcicom- 

railfis  polfitvxorcm  valid^,  &inc{fc£ku 

docarc,&,cum  vcrfemurin  ccrminisdi^ 

ucrfiMiondebdBus  trahcre  illam  legis 

difpoficioncm  a  Patrc  in  ordine  ad  filiaA 

ad  auritumin  ordinead  vxorcm  . 

Hoc  oerrameft,  quod,  fi  illa  dotatio» 

fcu  augracntum  dotis  ficrct  a  marito 

voluntarie ,  &  in  cafus  non  neccifarios, 

necapprobatos»  non  fubfiflercc,  cum 

cedcret  inpra:iudicium  iidcicommiifa- 

riorum,&£acile  iic  lierentfraudcsfidei-  mfitio^ 

CQpnmiflb,quodcertinoncfiadmicten-  be  ,  qn 

dum,  vtnotai  Faher  infuo  Cod.  ltb.6.  tit.  non  cm- 

XI .  communia  de  legat.  def.^.,  Fontanella  nino  li- 

ie paB.  mtpt. elanf.^. glef.  i .  fart.x.  »».84,  ^■^'^ .^^' 

i»if».Sed  hicfupponimus.tjuodmaximi  nuber» 

cxpeducCaioobiuasdiuitias,  &opu-  ^ 

lcntiam  iilamcoaionaionemiaceie^*  1«,  M 

carqucnupriascontrahcre ,  fed  parcntcs  quod  ita 

nolintcaraxrjdcrc,nifi  vdiiUmdoicm,  ifj^expc 

velilludaugmcntumconftituat ,  &  fic 

inquirimus ,  an  ilJa  (It  rufficiens  caufa , 

ob  quam  vaiidc ,  &  cum  edc«Slu  Cuius 

poifit  illam  dotem ,  feu  augmentum.,  : 

conftitucrc,qu«  rationon  vidctur  mili-      -  ; 

tarc.Quaudjo  uuiia  fidta  conucncione       >  ■ 

anwiriidiril  #r  tali  dotatione ,  &  aug- 

mcntocffct  contradlum  illud  mntrimo- 

nium ,  &  conlummacum  ,  &  poiica  cx 

interuaUo  Caius  iU«n  doiem,  len  aog- 

mcntura  conftitucret,cum  tuncomnino 

voluntaric,  &  in  cafum  non  nccciiarium 

conftituerct.  Nihilominusiuxta  vtriiilH 

que  renfum  difficultas  hscc  dirin^ctur. 

Scntiunc  primo.  Expediente  eidcm.»  3 

Caio  ob  allcgaus  ratiooes  iUasnuptias  Sbmco- 

contrahcrc  ,  &  iioicnt:bus  parcntibus  tia  alfc- 

Flauiieiliam  ipli  cradcrc,niliconllJtuu  ,?* 
■      ^  -  expedie- 

t€  marito 


exigi. 


cjde  iil^s  in  fecmido  notab.de  condit.appof,  liuisclTc,  quod  polTiCCaius  ilia  confti- 

SaUcetus  m  i.  i.  C.  de  dote catit .non  numer.,  tucrc,&  quod  codcffl  prxmorcuo  policc  dotem 

SMchex.  de  manimon.  lib.6.  difp.j.  «w». j.  FlaoiaiUaiB docem ,  leu  illud  augmcn-  cdditui  , 

verf.feddicenditmefivdere,MQl'nadeiiifl.  tum  cxigerc  etiani  cx  bonis  fidcicom-  «cex  bo- 

tomj.jtraS.x.  difp.iBp.,  Barbofa  in  l.  qmt  railfo  vincuiatis  .  .Antonins  Faber  lib.  6. 

dHie  14,  ff.foiut.  matrim.  Sedinhoccaru  Cod.tit.ii.Cmmtmi4 de  lega$.,rmmiella 

eontigic,  vcipfcCaiusnon  haberct  b6na  depaS.nitpt.elauf.^.glofi.  part.z.mt.8^., 

Iibeia,fedroiummodoa  fuisnuioribus  &»6.,  Stephanus  (jratiauus  dijcept.for.e. 

viiicillau  fidcicommifto  .  FraBroortuo  5^84.  nm.9. ,  &  oouics  addacuoteaoi 

poftea  eodcm  Caio  Fiauia  concendcbac  rationcm  ,quia  cx  ijscaufis  confiac  non 

ad  ooQfccucioocm dotis  fibi per  cundem  alit^r  vidcri  pacta  congrua ,  quam ,  fi 

CaiMmconftiriiWj  aducrfus  quam  exci-  marittts  luac  in  «e  *  quod  aoii  Jiabetia 

piebaocvocaciadfidcicorominum,quod  corporc  . 

noo  poterac  iiiados  ipfi  pcrCaium  con-       Sencire  videotur  fecundo ,  iicec  hoc 

fiicuj,cum  non  haberec  booa  libera,  oec  noo  cipriiaanc,^uod,fi  iam  contra&um 

pocerac  obiigare  vinculau  ia  eorum^  fucrit  matrimoaium,&  confumoutum, 

prKtudicium^naffl^uancumiiis  bcoefi-  &  maritus  viiis ,  &  fcncx  cx  inceruailo  v« 


tns. 


A 


confti- 
tuerctur 
ec  incer- 
IMiJo. 


DeDoteI.Dirq.IIl§.Xr, 

jpoAcaCOnfticuatiilamciotcaijrcuaug-  fideicom.q.^.ium.119,,  & fejQ,,Terfi 

4    inaiiiimdotis,nonrub(iflaciUados,feu  grkm$de^dn9m,m,i%»mm,^.triifk' 

LimiMt  augmenturn,dum  dicunt, quod  cx  cau-  rius  dr  fubflit.  tf.^^z.rum.xj.f  crgo  etiam 

Mmen  in  fa  omniuo  voiunuria  maritus  cx  boan  illaexprclla  dotatio  fa^  »  marito  vxo- 

.cifu,  qno  rincabuis  aoo  polfit  vxori  dottn ,  vd  ri non  poccd  praEiudicium inferre  bonis  extendi-m 

,iam  ini-  augmentum  dotis  conftitucrc  ;  co  au-  fideicorarai/To  fubiciSis,  nec  critcxillis  tur  ai  ' 

macrin^      ipfQ>quodmatrimoaium  iam  con-  in  prasiud'  .um  lubAituci  rcAicuenda  .  excra» 

nitui),^  traftumeft»  &coi^aiuaaamifineilU  Confcquentiateiietyqttiaintantumilli 
ilh  dos  dotc ,  &  augracnto,  nec  hoc  vcncric  io 
conuentionc  ance  macrimooium  con- 
tradtum  ,  fi  poded  dos,  vel  augmencum 
illud  condicuatur,  intclligicur  confti- 
tuiexcaufa  omnino  vQluntaria,«  adco- 
quc  &c. 

Sed  nonpoffumlibcnterannuerepri» 
nodiAo  buiufmodi  DD.,  quia  non  al- 
legatur  cextus  ,  in  nuo  fiindcnt  hanc 

fuamopinioncm.nec  bona  fidcicommif-  in  illa  attth.  rcs  qux  f  .commnnia  de  legat. 

5      ia  poffunc  alicnarij  nili  m  cafibus  a  iure  non  extcnditur  nili  ad  tilias  fideicom> 

MMbft-  permil&s ;  Allieneiit  fbi  k  inre  hoc  per-  ninentity&gniuati ,  nooaucem  inor- 

nodd  '  "^'"^^f^^'  alTegcnt  textum  in  anth.res  dinc  ad  extrancas ,  adcout  plcriq;  raa- 

JkoclM  ^** '^•f<""w«"'*<'«"'<X'*'"i€*^c£kuraciuf-  gni  nominii  DD.  aflcrant  non  cxtcndi 

nis  fidei-       textus  fufficiencir  patet  dirponrio-  ad  proneptes  eiufdem  fidefoommitteiicb 

conmiiin  ncm  illiusnoncxtcndi  ad  hunc  cafura,  ^kiatus  rcfpml .6^.yTeregrinus  de  fidei- 

non  pof-  quaodoquidcm  ibi  agicur  de  ijs ,  qui  com.c.^juim.i6.y& 57.  verj.cotttrarium, 

iicconfti*  tenemurex  fufsboaisfiliftSyfeu  fiiiminat  Umiitiems  ronf.yd.  iwm.15.  vU.  i.  vbi  di« 

*J!!!!^  dotare,quibus, ciim nonhabeantbona  cit  ita  iudicatum  in  Ciuitatc  Eugubi/ 

'"^  libera»  cooceduur cx  bouis  Adcicommif-  MarxArius  in epitb.  dc fideieom.  ^48.  infiu, 

fBcoagrutudocesdccrahere^efilic»8e  tM  dieic  iu  fuiffe  tefokucum  a  Rot| 

£(jminf  rcmaneantindotat«ihicautcm,  Florcnt. ,  quod  idcmnotatilow^aparr. 

cumagaturdemarico,  cui  onusnoo.^  i, dtuerf.dectf.  17, nii.i.iMerendacontroit, 


confelliooi  non  conccditur  reditutio  in 
bonis  fidcicommilTo  fubiedbis,  in  quan> 
tum  in  illa  concipttur  tacica  donatio 
fa<fU  a  marito  ,  crgo  a  fortiori  noncrit 
conccdenda,  quando  cxpretse  conftac 
dedooatiofic ,  quia  iura  illi  faueie  oo^ 
praefumuatur  u  pc«iadiciuiil  WOai 
torum. 

Adde  vleeriu«,quod  difpofidottxta* 


poftsior 

■cem  ma- 
skiaugf. 


imt  MM4.  W.S.1..C.  36.f*r  totum ,  iMnw« 

chius  de prd^fi4nipt.  lih  .^.pr<tfnmpr.  i  Sp.n.y., 
ergo  a  foruori  nun  poccrit  cxccndi  ad 
vxorem  ipfius  grauati ;  quctiunin  or- 
dinc  ad  tidcicommicccntcm  ,  quam  in 
ordme  ad  ipfumgrauatum  ,  cum  non 


incumbit,docandi  vxorem,  Don  videtur 

ponL;h.ibcrc  iocuin  hccc  difpofitio, quaC 
uonclt  crdiicada  acaiu  adcjium  pocif- 
fimum,  vbi  nonmiliuc  eadcm  racio ,  & 
in  nunto  non  c(l  illa  ncceifius  duccndi 
hanc  vxorcm^  quxcit  mfatrc,  velalijs 

•obUgatisdoundiiiliasyneaiancant  in-  ficdcfcendeas^o6iNttatur  procxt/anca> 
nupcae,&  inaoucsBiCX  quoconuapras-      Ncquc  rcfragari  poccft  ,  quod,cuoi 

didtos  miliuc  hoc  eciam  argumcncum .  illa  dos  fitquodamodo  pcrgrauatum      '  *' 

R^tio,  propter  quam tcuui>indjuttb.res  conftituta  tn  recompeniam  nobiiitati% 

Kattooes       c.eonmuniade  legatis  conccdic  dc-  &  iuucncutis  vxoris,  videaturex  ticulo 

pro  bac  ^j.^^^  QijgQj  2  t^Q^jjj  a^ctcommitio  iubic-  quodamudo  oncrofoconilituu>adeoq; 

aisctt  ncccflicasdocaadi  filiasy  qaam  videcur  eadem  vxoritttlcgitimamao> 

habct  poilelfor  bonorum  fidcicommtffo-  quinuiife  in  iila  bona ,  cum  caeccroqui 

rum,  cumnonhaUacaiiabona  iibera»  non  nupiifliec  Nonyinquamj  refiragari  Soluitur 

quibus  poffitdocare  >  fcd  hacncceifita»  poccil ,  quia  »  qttaacumttis  iUe  cjcultts  qoaedam 

confidcrari  non  poccft  in  marito  docan-  dici  poifit  oncrorus,  non  confert  tamen  racto0|p» 

di  vxorem ,  cum  ad  ipfum  hoc  munus  lus  in  bona ,  quo:  non  cadunt  fub  difpo-  poma* 

noa  fpefteCf  vndi ,  &  libcre  ducetet  ttr  iitione  conferencis ,  &  funt  cxteroqui  % 

Jem  vxorcm ,  &  volunurii  donaret,cr-  alijs  vinculaca  ,  &  iura  in  iJla  dirpcfi- 

go  &c.  Vlccrius  ad  h«BC  omnia  confir-  ciooerefpictuocpraBcise  t<£aijnasingra« 

.  inanda  plurimum  cooiisnuic  ca»  qiMft  da coniunaa>'cum ipfofidciCOBMMCCca^ 

«ircuraferunc  DD.  ncmpe  ,  quod  con-  tc,  velcumgrauato,  non  extraneas,  ncc 

feflio  docis  £a£ta  a  marico ,  quandoiu-  reijpiciunc  id,  quod  voluntarium  e(l  T 

Diturprouciudonatione,nonfiibfiAac  fefpcdugrauaci,cuiu(imodi  cil  nubcre 

in  prxiudicium  fidcicomraifli  ,  neque  cum  illa  faunina>iedidi  quodliece&- 


proca  reititucnda  poflmc  in  praBiudi- 
cium  fubdicutialicnaii  boaandcjooo^ 
mifli  Vaddla  in  d.  auth.  res  qu*  num.  i  ip., 
&  ixo.  t  Menochius  de  frsftmpt.  Ub.  4. 
fr4i«pi;ipo.wm.5o.j  Sfortia  Oddiu& 


humeil. 


nogle 
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§.  XII. 

An  dMtb.  res  qnjt  C.  comrnmU  de  legatis 
babcaclocuni  incontra<^ibus  inccr 
viuos,  in  quibus  prohibccur 
alicnacio  bonorum  ul* 
ordine  ad  dotcs . 


alterius  nnealteriusconrenru,  ergonon 
c(l  prsBfumendum ,  quod  difpofmo  df. 
oHib.  res  qu*  trahacur  ad  hunc  cafum ,  ^  . 
quandoquidcm,  vc  bcnc  nount  DoAo- 
res,ille  tcxtus  innititur  praefumptx  vo-  poofioiie 
luntati  cooftituencis  iidcicommiflum, 
nam ,  H  cogicaiTct ,  exccpiilcc  hunc  ca- 
fum  docandi  Hlias,  quando  nonexcant 
alia  bona  libcra  ,  a  prohibicione  non_> 
alicnandi;  fcddc  hac  voluntatc  non  po- 
tcft  praefumi ,  quandocx  contradlu  rcf- 
peftu  vtriufquc  onerofo  interdidta  cft 
alicnatio,  ncc  prafuracndum  cft  iura 
difponentia  in  caufa  prxcis^  lucratiua 
locum  habcrc  incaufa  onerofa ,  uifi  de 
hocaftum  fucrit,crgo&c. 

Rcfpondco  fecundo.  Si  illa  bona  alie- 


I 

Senfiu 
difqain- 
tionisex' 
ponitur  . 


vltima  voluntate,quandonam  aiicnari 
poliit  adconftituendam  dotcm  pro  filia- 
DUs  ciufdcm  hdcicommicccncis,vcl  gra- 
uaci  didtum  fuic  facis  m  prasccdcncibus; 
modo  controucrtcndum  rcmanct,  an,fi 
contrad^u  intcr  viuos  induda  fuerit  pro- 
hibicio  alicnationis  in  bonis  alicuius, 
po>ilit  hic,  fi  non  habcat  bona  Itbera  ab 
illisdctrahcre  cx  vi  dMith.res  qnx  C.com- 
ratuiia  de  legat., quinium  fuBicit  ad  con- 
ftitucndam  congruamdotcmiilia; . 


Nonnul- 
la  confi- 
dcrabili.i 
circa  ti- 
tulum  . 


3 

Si  illabo 
fw  alic- 
nari  ne- 
queunc 
ex  con- 
uentioni- 
bus  one- 
rofis  in. 
tcr  p.ir- 
tesinicis, 
nec  etii 
poflfunt 
alien.-iri 
e«  cautt 
dotis  . 


Senfns  difquifitioms  expofitus  ,  i . 

Si  ill*  boM  nequeant  aiieuari  ex  cotiuentio- 
nibus  onerofts  inter  partes  initis,ncc  etiam 
pojfunc  difhrahi  ex  caufa  dotis  fHictrum.i. 

SiaUcnarinequeantexcaufalucratiuj,puta    nari  ncqucant  ex  caufa  fimplicitir  lu- 
donatione  ititer  viuos  contfrehenduntur    cratiua,puta  donatione  inter  viuos,  Siilhbo 
fubauth.  res  quat ,  &  diftrahi  foffunt    quamuis  non  iia  ccrcum  fic,quod  com-  "'^  ^*'"" 
taufa  dotis .  5.  prchcndancur  fub  dilpoficionc  d.  auth. 

res  qu£  C,comnunia  de  legatis  ,  cura  raa-  „  c.iula 

DlsQvisiTio  XII.  De  fidcicomtniiTo    gni  nominisDD.  alTeranc  non  compre- lucr.ui- 
confticuto  in  teftamcnco  ,  fcu  in    hcndi,  adcoqucnonpofTcalicnariyncc  u.i,  putn 

ex  caufa  dotis  conftituendx  ,  nec  ex  donatio- 
cau<"a  eiufdem  reftituendac ,  inter  quos  '""f 
Glofa  in  l.  nulla  C.de  iuredot.,Rota  Roman. 
part.i  .diucrf  decif.^^^.  n»mu^.,  Menochius 
de  prxfumpt.  /xt.4..  prxfumpt. iSp.nt.iiy,  prehea— 
&  feqq.,  Tctradefideicommif.q.%.n.\^9.,  duntur 
&  feqq.,  Mcrenda  tom  .1  .controuerf.iur .  Ub.  iwhautb. 
4,  cx-j.  iium.  14.  verf.  corruit ,  Martba  de  '^^^^^^^ 
fuccef  part.^.q.  %i.  art. 10.  num.^J.,  p.\-  j^- 
hilominus  probabiliuscft,quodrubilla  {^nxcM- 
dilpoGtionccomprehendantur,  &pof-  d  doc». 
Hiccontradus  interviuos,  vcl  potcft    fintcx  caufa  dotisalienaricomodo.quo 
effconerofuscxpartcviriuiquccontra-    pollunt  alicnari  bona  fidcicommjiro 
hencis ,  &celebracus  in  gratiam  vtriuf-    luppoiita  per tcftamcncum ,  &  pcr  vlti- 
quecontrahcniis,  &  percoufcquens  vl-    mam  voluntatem  Opixonus  in  l.fiUus  fa- 
tro  citroquc  obiigaconus  i  vci  lucrati-    miUas  ^.diuus  ««tw.  141.  f.deU^at.t., 
■uus  cx  paric  acquirentis,  quatcnus  fa-    Oddus  de  fideicommiffis  q.  jS.tfrf.^. ,  f 0»- 
£tatucrit  inter  viuos  donano  ab  afccn-    tanelta  de palf.nupt.claiif.^  glof.i.part.x. 
dcnccdcfcendenci ,     aJdiu  condicio-    num.^^.,  &  feqq. ,  loannes  Singclus  Boffius 
ne ,  vc bona  doiiaca  alienari  ncqucanc ,    traQ.de  dotcc. 10.  num  i ^i.vbi  aUos  innu-  ; 
fcdcranfircdcbcani  in  alios  dcfcendcn-    meros  allegat .  Rntiones  ex  co  dcduco 
tes,  vclinaliasperfonas  pcrdonantcm    primo,  quia  rationes,  quaemilitantpro 
vocatas.  Procedendo  iujcu  vtrumquc    dilpofitionc  d.auth.res  qua  C.communia  ^^^.^^ 
concraftum.  rff/f^ar<x ,  quandofidcicommiirumcon-  jjf. 

Rcfpondco  primo  .  Si  illa  bonaalic-  fticutum  nl\  pcr  ccftamcntum  ,  feu  per  ' — 
nari  nequeant  cx  conucncionibus  onc-  vlcimam  voluntatem ,  militant  ctiani-< 
Tofis  incerparces  inicis  ,  nccetiam  pote-  procadciu,  quandoconftitutumcftj>cr 
runtdiftrahi  cx  vi  d.autb.res  qux  C.com'  contradtuin  fimplicitcr  lucratiuura  in- 
muniade  legat.  adconftitucndam  dotem  tcr  viuos ,  feu  per  donationcm  intcr  yf^ 
pro  filiabus  Veregrinus  de  fideicommif.  uos  addita  illa  prohibitionc  .ilicnatio- 
artiCi^x.num.^i.verf  contratamen,  Fon-  nis.fiquidcm  hx  rcfpiciunt  publicum 
tanellade  pa8.  nHpt.clauf.^.giof.i.  part.x.  fauorcin,  nc  {xmmx  innuptJE ,  &  indo- 
rww.$>4. ,  &  pj.,  Joannes  jlngelus  BoJJius  lata;  rcmancanc,&  prcrumpt.iin  volun- 
iraS.dcdote  c.  16.  num.So.B^^tiocico  utcm  conllitucntis  huiurmodi  ridei- 
dcducitur ,  quia  in  contraftibus  onero-  commillum ,  qua:  rationes  funcetianx-j 
fis  vltro  ,  citroqueobligatorijs,  vtriuf-  confidcrabilcs  in  fidcicommillo  confti- 
quc  contrahentis  mcns  attcndcnda  eft,  tutoper  donationem  inter  viuos ;  Nc- 
ncc  vnus  potcft  altenrc  difpofitionem    que  dicas,difparcm  efle  rationem  inter 


pon 


fioM 


De  Dote  I.Difq.III.^.XII.  y^/ 

fideicommiffum  oonAitunim  in  tefta-  ciat  publicum  bonum  Ai!nioc&i«u/i&.4.' 

Dircri- inento,  &  mteroonftitutumquaficon-  fv4rfmMt.frmfM^t.\%9smm^  j  Hfdrm 

'"*'fid"  ^^^^^  '"^^r  viuos  ;  quandoquidcm  vt  defubnit.  q.^}ijum.^.,Marthadefnccef. 

^„ffj  aoutCepbalHSconf.^j^.num.ip.f&feqq.,  abintefiato  tom.x.part.4^q.^l.  art.  lo. 

hm  c6-  4"*  alienat  contraAu  inter  viuos  nM  mm.^.,3LC proindeenetidioiliscft  Pat-  jiiahsti 

ftininim  tcnctur  dotarc ,  &  ficuti  libcre  .il  icnare  fr/»w  defideicom.  artu^i.mm.^p. ,  Surdm  qim 

invltima  jxxcfi  ctiam  ioprxiudicium  kgitiins  dedf.di.  num.xy. ,  Fufarim  loc.mox (it. 

voiunra-  jiiiociiai  oipiiliii  ante  inortem  Patris  n.j  Jn  /?nf ,ergQ,cum  eadem  ratk>  militet  ^^?"* ' 


non  compctar  ius  ad  legitimam ,  &  fo-  in  fideicommifb  interviuos  «difpofitio  ^a^^^ 

^^"^  iummodo  cx  ijs  boms,quaB  poA  mortcm  huiufmodi  erit  trahenda  etiam  ad  hunc 

Mi,      IB  patHoionio  Patris  rcpcriuntur  per  cafum  arg.corum,  ({as  docet  £<oto^ 

textum  m  l.vlt .  jf'.  de  Itb.  agnof. ,itz  ctia  m  rn  l.ft  coi^iante  in  qiu^limt  frimM  fmtit 

potcft  alienare  in  pr«iudicium  dotis  ff.folut.matrim. 
adijciendo  obl  igatioaeoi  bon  is,ne  alic-      T^i^?^  pariute ,  ()uia,ficuti  in  fubfti* 

nenturi  Nonficautcm  rcs  fc  habct  in  tutionibusilIaconditio,/(^R? /(&m7,non 

alicnationebooorumfidcicommiificon-  folum  tacitc  fubintelligitur  ,  quando 

ftitutiper  vltiiiiainvolunateffljleu  per  fubftitittiofiiaaeftinvltiffla  voluntaie* 

teftamentura  ,  quia  folummodo  pro  fcd  edam,  quando  fzCta  e(l  inter  viuos, 

tcmpore  mortis  inftituentis  incipic  vim  prout  docent  lofeph  de  Ht^icis  in  comr  ^^f^g^ 

habcre,  &  tunc  incipit  debitum  »  qiiod  ment.  ad  i.  cum  ams  lib.  j.  e.iS.  mmi:iS.  t  ft^o» 4 

eftin  ordine  prius,ac  proinde  non  po-  fontanella  de  paCi.  nupt.  clauf.  5.  gloj.i^ 

Hoc  dif-  tcftiiiiprauudicaxe*  oontraenimimpu-  far'tj,.wmt.^.,  ./tntonius  Comex.  tm.i. 

gnabeni »  qnia* lieet  pro  illotcmpore*  .imt,ref§l^t,ywm.^.,TeregriHusdefidH' 

*c  P*^ quointcr  viuos  conftiniitfidcicom-  com.artj^.num.<;B. ,  hrfeqq.,  ita  ctiam 

milsum,  &perdonauonemiilabona^  intideic6mifllsiilaconditiOtw/i/i»f^/'« 

*  ttanftuUttn  doaatariitiHtaon  tenefenir  dotandit ,  quae  fnbiatdligitttr  *  auaMO 

docare,  cxpra:fumpta  tamen  voluntarc  fidcicommifl"um  conftituturo  cft  in  vl-       .  , 

eiufdcm  doiuntis  praciuoixtur  fa6a-<  tima  voluntatc,  intdligidebctctiam» 

alicnacio  rcfcruatoooere  dotandi  filias  quando  fideioQinaiilbia  caiiflltUWHI 

ob  publicum  bonum ,  fi  cafus  cucncrit,  elt  inter  viuos, 

quod  DfXi  fiat  bona  libera,  queis  pQ0inc  ,   I^eque  liic  audiendum  arbitror  Te- 

douri,  hocque  cxprefse  habct  loamm  trmmiffifiemm»^.  f.t.iMM>.44x. ,  dum 

»4tpiiu  B«0mde  iue  (.idjeMMSa*  ff-  dicit ,  quod  adaequata  ratio  difpofitio- 

finem .        ^  nis  d.  autb.  res  qud  C.  commmia  de  Ugat. 

Nequc  vlteruii  dieasiqiioddifpofitio  fiiiidctar>vtftipra,in  praefumpta  mcnte 

ind.atttb.  res  au£  C.  ctmmunia  de  legatis  tcftatoris,  quxocflat  in  fidcicommiffo 

fimplicit^r  fu  tundaca  ia  przlumpta-*  conftituto  intcr  viuos,  quia  dooaurius, 

venifimilitir  voiiintate  teftatoris  >  vc  &  Hc  paci(cens  cum  donatore  de  noa^ 

iCauc  notatWerc«</« i.  comrom.tmris  Itbj^.  alicnandis  rebus  fibi  per  fideicommif» 

prefumi-  ^•*7'  '"^^•^o.  num.  $7.;  quando  autcnu.  fum  coUatis  non  habet  aftibftionem  vl- 

nir  vo>  inter  viuos  conituuit  ndcicommiliiuin  lam,neq;obligationcmaddcft»idcntet 

feintas     non potcA  praelunii  dc ulis  aiienationis  iUius,  adeoque  &c.  Non ,  inquam,  au- 

conftt-    voluntatc  ob  caufam  dotis ,  cum  enix^  dicodus  eft,quia  vt  bcn^  notat  Foiaaad" 

^■f^    leveileoftBndaC»niideicommifsuau.  Udif08.mpi,d.cLa/.^.glofi.pmA, 

^teicom  pcrnianeat;  Contracnimadhuc  impu-  ««w.pj.mirumcft.quodideraPfft-indr» 

f^do'  gnabcf is,  quia  non  luinus  cnix^  volun-  caeteroqui  dotauiimus ,  fuam  intentio- 

uifttcaje  «ateoiQAeadiCf  vt  bona  fideicommifsa  nem  fundet  in  hac  ratione  ,  dcbebat  Solmtat 

cAufi^    conferuentur,  quando  fideicommifsum  enim  aduertcre,  quod  difpoHtio  d.aiab.  ratio,citi 

mortis ,  inftituic  caufa  morlis  ,  ac  quando  infli-  res  qM  Cxommmia  dc  ieg.  non  habeat  lo-  innititur 


»c  qu.in.      inter viuoi,  fiQ^ae>fidum  difponit   cunMiifi  reTpeau  afcendcntitmi ,  &  de-  contn- 
**?        de  ipfo  caufa  mortis  non  praefumiiur,    fcendcntium,quandofcilicetprohibitjo  f^^.^"^ 
quodprohibeatalienationcmob  dotem    alicnandi  fitaiicuide£cendenti)inquem  **** 


filiabus  conftituendam  ,  ita  nec  dum  confcrturbeQefidam»  flcficnoopofieft 

difponit  inter  viuos  pracfumcndus  cll,  habere  locum  ratio,  quod  donacariu» 

quod  volucrit  alienationem  impcdirc  nonhabcatafie&ioaemimmosqualem 

incaufahuiufmodidociMoafticuendK.  l«bcbicciiin  ipfodonatore  ad  milUfr-' 

Sccundorationemexcodeducoyquia  rcm  dotandam ,  ficquc  cadem  viget  ra* 

d^tb.  res  quM  C.commitna  de  Utatis  ger  tio ,  fiuc  prohibitio  alicnationis  hiRaL» 

ca,quaB  doea&pAlm9oimUt^mitrmMS  fuerit  caufa  moitis  in  teftainento ,  fiue 

xyi.  de  dote  primo  pranotjLjjmm.^.  non  intcr  viuos  in  donatione  .  Haee  ftti  ad 

eft corrcaoru  iuris  communis ,  fcd  po-  vccbum  fmuaweHn  mm, 
iiMiwhiki^gunteqw; 


1 

Contro- 
uerlif  cx 
pafitns. 


y88  vGontraausXVI. 


AndM  pioipiflc  ia  ndllefctttuaiirilxMU 

computato  valorc  duodccim  lulioru 
.  fco  quoli^t  fa  (bluenda  in  auio« 
vd  iuxta  valofem . 


fuit  adicdlus,  vt  fciatur^anaureuscrer' 
cat  ,  vel  decrefcac  ,  vndh  dos  crit  rcfti-  j 
tuenda  in  aureit .  Hoc  ipfum  in  fimi-  iiiat.ix»; 
libus  docuit  Stephatus  Cratiamu  difcept,  tio  lUc 
for.  c.  ^ij.feripertotnmf  dufflinomni»  deiaoo- 
bus  cafibtu  ibidcm  per  ipfimi  allatis  aCr  ftnciQo , 
fcrit  valorcm  aurcorum  intclligi  adic-  ^^^1 
Aum  caufa  demonAracionis,  non  cauia  ^ 
taxationis;  vndi  non  video,  qaa  confc- 
^uentia proccdat, dum  tom. i . c.5 1 .n.i 7.  Argninir 
u  cafu  expofito  in  dilquiiicioae  noftra,  GrAti.i. 
i|ni  eft  coniimilis  illis  omnibus ,  quos  f"*"^ 

•  Statut  controucrfta  expofitus .  i .  ipfc  cxpofuit  rf.  f .  4 1 7.  condudi t,  quod 

•  sauentia  Uoerif  afferens  folMtionmftui^   promillor  dotb  non  ceneatur  «  nifi  ad 

dm  efje  in  aitreis  effeSiuit ,  %,  .  valorem  taxatum ,  noa  autem  ad  illot 

tHasaxatio  /»  bte  fnfatia  fttt  iemm    nummos  aureos  cfTcdtiue . 

Jtraini.  3.  £x  aducrfo  Bddus  conf.  iij.  pm^» 

tLtfertwr  fentmia  EdH  vei*Htis  ^inu-    tfiu^ionis  in  fine  Hb.^ .  alias  conf.^  ^sf^ibjt.. 

tioncmjoiumconfrrerJ.vnc(<c.  4.  docct,qUod,fiin  celebrationctaiUl  fiic-  4 

'Probabiuus  noa  tenetnr ,  Br/i  ai  jtiiimatiOT  ncpcofflitsio  toc  nummorum  aurcorum  ^cfercur 
.  nem  Awr»4  iUamtaxatmem .  |.  ad  rationem  tot  lulioctnn  pro  fingulo 

InteUigitur  per  illam  Jiflimatimiemf«B»tm»    iiuramo  aurco ,  debeac  tradi  illa  xrti- 
■  ftiOf&  vendttio ,  6.  matio ;  acque  fialdum  fequuncur  Soci-  jumodo 

'HSnpi^H  ilU  afiimatio  efie  faHa  eaitfa  fo-   mit  conf.  xp9.  lib.  x.,  Cemewsemif.  1 81 .  zfttmo. 

lutn  demonflrationis,  &  .7«  nc  .  j.  ^i.ad  mcd.  m.  70.  dub.  ^ .  lib.z. ,  Cwrtius  fionf  mj 

Referturdee^ioRotttHimatknnJimUibifsi»  fen.dcmonet.a.^.iufia.  m.  14.  tom.  12.. 

emitratim .  8.  fol.  zoj.  ,  jmtrtns  Bruma  de  am^m. ,  &  «««H^ 

*J)iiterfciratiotatisie€^nuk§ifttfr4^niti  dimin.tnonet.part.iS.Umit.S.,KJ-nu.^., 
.  ^gjMtnr.  p.  .4acbaramstnclement.fin,dedccimif.col, 
J^imstioefifoliieiiibtiiaUtvdtrm  uattf  pemdt,  infiH.yerf.tertioeafintmmdoimie*' 

t-fMI.  XOi.-'  tio  ;  atquc  idcm  concludit  Stephaitus 

Cr<ttfditN5  ^i/crpr./or.c.5 1 . 11.1  ^.f  quamuis 

DUoyniTio  VI.  Antonius  in  pafts  parum  fibi  conflkns  contranun  videa- 

nuptialibus  Thcodonca:  filiae  fuae  turdocuilTc  tom.  5.  c.<^\i.feriper  totum, 

Oftauio  eiufdem  fpooib  promifit  pro  vbi  impugoat  opmioncm  Baidi .  Quid 

dott  mille  lcuta  aun  boni  uxato  valore  iam  in  hoc  ooocludendum  ? 
(inguloruraaurcorumad  rjtioncm  lu- 
iiorum  uuodccim  .  Vrgcntc  tcmpore..» 
foIucioniscoaiendebacOftjuius  nbi  pcr 
Antoiiium  iradi  aurcos  cfTeiftiuos  millc 
iii»  promiilos  in  conucntionc  nupciali . 


Rclpondco  ,  probabilius  clTc  in  ca_. 
hypotned  ,  quod  Antonius  promiffoo  ^ 
non  tencatur  ,  nifi  ad  seftimatkmenu  Pfo^^'""' 
iliius  taxationis  fattac  in  paftis  nuptia-  "J*" 
.    ,  .      .    libus .  Ita  vitra  praKititos  DD.  Berta-  „^(1  ^ 

fixadcicrroAntoniuscxcipiebat,quod   xoUtsclmif.^o.gief.p.imi.6.i4lfiieaiti.  xtHm»- 


non  tciie.itur,nifi  ad  valorem  taxacum 
in  quacunque  moncta  contigeric  do- 
tem  folui,  cum  vaior  ratione  taxattoois 
cadat  folummodo  lub  obiigacioiMtJi  • 
Quxritur  iam  quid  iuris  ? 

Ik>erius  dcctf.  317.  col.  i.  in  princip. 
vcrf.  boc  bibctur  m.  5.  abfoluti:  arbitra- 
tucjdotem  promiliam  pcitoiucndam  e/Ic 
ini^ciiainciselfeftiuis,  necobefleiU 


Ratiocxco  dcducitur,quiacxco,quod  tionemj 
ex  partium  communi  confcnlu ,  &  con-  ju«-i.'W 
uencioiie  indufta  fueric  iiia  taxado  '^^-'^"^ 
nummorum  aureorum  ad  rationem../  """^ 
duodccim  luliorum  pro  finguio  ,  illa 
zftimatio  videeur  Iblummodo  cadere 
lub  obligationc,prout  notant  fephjlus 
conf.  j  1 .  nitm.  7. ,  Swrdus  conf.  z.x  j .  num.6.  6 
(jfr.  z.  pocilBmcnn ,  cum  per  illam  acfti-  intelliju 


Ac  tasatione  non  fit  curandum  amplius 

de  jugmcnto  ,  vc!  {iisnirr.uiine  nuin- 
mofUiu  aurcorum  ,  cum  iuDc.ULir  ccr- 
fcliieiMMlentiouaiis  dccerminaa 
quantiusjcrgoiila  acftiniatiocrit  dum- 
taxatcontercnda  ,  non  autcm  crtc<aiue 
illi  iiuiuini  aurci  promilli  ;  Ncquc  ar- 
bitrandiiin  ett,  iliam  caxationem  indU' 
aa.m  luiMc  ad  danonliraadi 


m.i 
f.iCt.i  cm* 

veodicio. 


Sententia  taxationcm  ,  cum  potius  pracfupo-  matioiic  intellig.uur  cflc  f4<fla  craptio,  turperil* 
Bocrii.-if- "^t"^  addita  cauia  dcmonftrationis  ,   6c  vendiUo>adcoutin  lUaxltimacionc,  lamarni; 

ferentis  quam  ttBiioiiB  ad  deferentiam  ibrcfc      — —  u...  m  «nonc 

Ibiuttone  aliorum  atncorum  diucrH  valoris  ,  vt 
fiidenda  uouuit  etiam  S^naroUs  cotif.  74.  col.  1. 
"^^^  "H  verf.o&aM.  IdijHum  videntur  fcntirc^ 
f^g^l'  Menochius  cow/.pjx.w.  15.,  «>•  l6.lib.iQ., 
dum  dicit  promiflioncm  rellitutionis 
dou&in  totaureis  valons  librarum  fcx 
non  fignilicare ,  quod  fucric  promifla-j 
tBftimatio  aureorum  ,  fed  valor  ipfe 


vc 


A 


DeDoteI.DiTq.ni.§.VI.  yS^ 

M&Daodaai ,  n  rctlkec  (ctatnr  valor  ▼niuicaiurijue  fcuti  luliorum  decen^ 

aurei  proptcr  multas  rpecietaureonifla,  flac  enuAtiatiu^  quoad  cunden  valo< 

prouc notarunt  SigHoroltu  ecuf. 74.  col. i .  rcm  countiacutn ,  &  fignificant  valo* 

Vfrf.  oBauo  ,  Barbatius  co»f.  19.  iib.  4.^  rc[n,qucmcunchabeact>raecisi,ncc  ta- 

^tiatuiconf.i  ic^6r  i$tf.;Non,inquam>  xant ,  vnde  quocunque  oiodocr^baiUt 

arbicrandumclt,quia,cumfaftafueric  ducatiin valore,quiveniuncinobliga,'* 

ffKcificatio  fcu torum  .1  u  rcor um  in  indi-  tioac>crd'cunt  pciUionarioiin  promiflio- 

uiduo»  Cecundum  qu.imin  comaiuiii  nc  auceandocis  miUefcucorumattfeora 


eftim.atio  "'^  sBitimano  roeric  indueta  ad  (ecer-  iiorum  tx.  itant  uzanue ,  quia 
dfc  ii.6tA  nendam  illam  moncram  ab  a!ia  diucr-   gunt  folutioncra  facicnddin  iniUaasfti- 
Iblu  cau-  ix,  rpccici  iu  qualuatc  inonctx  aurcae ,    macioucylcu  iuxt.i  liiamxitimatioaeaaji 
Iadem6-  fed  ad  oooAictienduoi  determinatuni_.   4c  noaaliter  .  Si  aucem mquirat  ntKM 
firationis  valorcm  ,  &  quanticatcm  dotts  perfoi-   ncm,cur  vcrb.iilla  in  rcferuationc  pen- 
^fuare.  uends .  Dciude  ilia  aBilimano  ad  va-   fionis  mtcUigcnda  linc  pofica  caufa  de- 
Jorem  lulioruni  iji,.'  pro  &igulo  fcuto  monftradonis ,  iUa  auccm  pofiu  in  pio* 
aureo  cadit  fupra  monctam  promiflam    mifeionc  dotislint  fumcnda  caufa  taxa- 
pcrroiucndam,  crgp  candem  caxat  non   tioniii;  dicam  rationcm  dcfumi .  Pnmo 
praKU^  fiMernit  ifwun  ab  alia  woniBBl   ex  modo  cnunciandi  diucrfo  in  vtroq; 
aurca .  cafupofito,quiainprimorcfcruationis 
Ncque  ijs ,  qua:  liic  dicuntur»  obfta-   pcnfiouis  fic  prxcisc  cnuntiacio  vaioris 
fc  potBftdedGoSMtf-JtMMMtte  tiiw.>4rj^  tuacdccurrcntis ;  in  cafu  vcro^iecuado 
ftffioiti  penfionis  14.  lanuarij  i6oy.  coram    proauiljtjais  docis  fcilicct  ad  rationem  I$t' 
Sacrato  ,  vbi,cum  rcfcruata  elicc  pcnfio   Uorum  dmdecm  hi  decerminacio  ^jroca- 
ducaiDfiim  centum  auri  de  camera.»  Asfiilutiaab^recundo^quia  referuada 

Snfticucntium  in  cotuinfummam  fcu-  pcnfjonis  cum  illa  cxprclfioiie  ducato- 
^  rum  cencum  triginta  qutnquc  mone*  num  auri  de  camcra  coniiicucuuum  ia 
k  ^mir  ^  I^P*'is  iuiiorum  decem  pro  quoli-  «otum  rummam  fcuttmim  ceucum  tii- 
iucifio  'cuto,  &  efscccontrouerfia.ancalis  ginta  quinquc dcnout , quid runcred- 
j^Dtg^  peniio  reciperet  augmcncum  ,  iuuc ,  ^  dant  ilu  ducaci «  nec  deccnuiaat  fucu- 
anoK  in  modo  ducati  oentfi  CDiiftituerent  maio*  rum ;  itia  ver6  prQmilBo  denotat  fi>lu« 
finiJibns  rcm  .umtnam,  quain  fcutorum  ccmum  tionem  de  futuro  pouciidain  ad  rauo- 
jncontia  tri^inuquinquc,efseciolueacli  iiiidu*   ncm  coc  luiiorum,  cum  proimiuoex 

caticentumauridecauiera»quiaug-   gcnereruofitdeopereeiequendo.Ter-  Vj'*' 
mentuiu  rcccpcrunt  ,  vd  valorcm  ic-    tio,quunone(t  prxfu  jKiidum ,  quod  ^nocat 
cuodum  iiicrciucncam  >  an  ver6  iiac    i^^oiicitcx  pci  lilam  cnuacutioacm  vo-  iblutioni 
firiuenda  dumtaxat  illa  lcuca  concum   lutritmecam  prcfiiribere  curliii  mone;  defimifo 
triginta  quinquc  taxaca  ,  rciolutufTLj    tarum,  fcd  tantum  indicarc,  quid  va- 
fuic,  vcuirc  in  obiigattonc  ducatus  ccn-   icanc  pro  curlu  cunc  prscTencij  ncc  po- 
tum  auri  dc  camera  liecundum  aug-  tiusrelpeieritadvtUjtatemvnius,quam 
inciitum  ,  quod  reccperunt ,  6l  ibi(jeiii    aUcrius;promitccns  autcm,cuaiagatur 
rcUduur  rauo,  quu  illa  verba  ,  quod   dcipliusoncrc,praelUincnduiidlj  quod 
ducati  conftituant  in  cocuoi  finita  cenr  mecam  volueat  apponeic  Ibiutioiii» 
tuin  ti  iginta  quinquc,ftaiu  dcmoiiftia-    adcoquc  flcc 
tiuc,  non  uxajiuc ,  castcroqui  ilia  ver-      £x  quibus  deducere  poteris  ,  quod 
ba  releraationis  ducatorum  cenninLj  mftimatiotaxaupcrpartesyfiuecracatf  jq 
auri  dc  camera  cfsct  fupcrflua,  fi  folum    fme  decrcfcac  vaJor  aureorum  lirutoru  ^,n„,* 
Papa  voluiiscc  peniionario  rcferuare^  iic  pcrfolucnda  luxu  valocem  caxatum  Qoeftiibi 
ftou  155. ,  quod  non  eft  dicendum»  temporcprOmitionis^Mleou^limoneis  nmda^ 
crgo  ea  applicando  ijs ,  qux  hic  dicun-   curreoces  cemporc  concrailus ,  (cu  pro-  iuxci  va- 
turydicendum  eric  >  quod  in  doce  iUa^   midionis  fint  maioiria  vaions,quam  cem*  loreni.ta- 
•  promilsa  finitorom  auteorum  milie^ ,  pore  Iblutionts ,  fbtutio  camen  fic  fi|.>««»' 
huiufmodi  fcuca  vcnianc  iii  obligatiQ-  cicndadccisadrationemvaloris,qucm 
9     ne  »  &  quodilia  vcrbaad  racionem.*  iubebanc  teoipore  uxacioois  ^o^^ 
DinerCi  lulioroffl  ta..  pro  fingulofeuco  aureo  tm(.%i^Wf.x^MnuatMm^mf.^^» 
rario  u-  ftent  dumtaxat  dcmonftraciui  ,  non  9Ji,ai.fGratteairc.5X.s.ao. 
lisdeci.  uxaciue;  Non^nquamjobftarepoceft» 
fiwiis  a  quia  illa  verba  perVootificem  appofita 

yyPy  in  rcfcruatioQCpcnlioniiiin  ducatisceu-  lR^iMiMM#JAJl^W 
oim^  cum  ctprcilioQc  valorisrcutorum 
triginu  quioqu^»  fic  ?akiris 


j^p       Contrafitus  XVL 


ReTpoadcoprimo.  Si  marleusdoteni 
•■wMMai»ii[iHaM«MMHMMiMMB   pTOiiuifecit  rcilituerc  indcfinlt^  fincex-  ^ 

■  .  .  preflionc  quantitatis  probabilius  in  rc-  5i  m.-iri- 

-.  ■  $.   VII.  ftitutionc  poflct  fibi  dctincrc  quarum  tus  pto. 

illius  partcoi  ad  normam  ftatuti .  Con  miferic 
'An  promiffio  dc  dotc  rcflitucnda  finc    katit  StepbaMmgratiamsdifcept.for.tom.^"^ 
'  quancitate  intclligenda  iit  dctrada     x.  c. joS.MM.y.  Kacio  ex  eo  dcducitur ,  ^'^^ 


qaampartedotif  adibniiam  quia  illa  iadefinita  promil&o  femper  pi^igone 

•  ftanittnw«  pr«rumiturconformari  difpofitloni  lu- qdmti- 

ris>vbiaiitcrdcmcatcpromittcau&  non  cacis  po. 

syMMUHtya,  conftat ,  nec  ifta  promifsioderogat  Tpe-  ccll  ilfam 

ciali  conructudini ;  &  multominusiui  i  quittam 

Seriesqiufiti  explamta.  i.  ftatuurio  icnpto,  crgo  cxtanic  ftatuto, 

tittioiiet  fuadentes  dotemtx    pnm0k»U  qnod  pWBckccdciwe  vxocc  fine  liberis 

cffe  integrircfiituendam .  z.  txuritus  lucretur  <]uartam  partcm  do- 

Duplex  fenfns  iUius promijfiomi ,  5.  tis,quantumuis  hic  promifcrit  iUam  re- 

Slmmtns  frmiferit  dotem  rcfiitiiere  ftse  ilicuere,poteritnon  obftuueipTafinqtli- 

•  expK^/iwie  quantitatis pot^  iUm  fm-  ciier ,  &  indcfinice  conccpta  retincrc  il- 
'  umpertem  retinere .  4.  Um  quartam  partcm  fibi  per  ftatutum 
Sipml^totam,  & intep-am  ioeem  r^U^  delacam ;  Ncquc  obefte  po(suntea,qu«  Promii^ 
'  tvere  non  potifi  iHm  qmrtm  pmm  proaducrfa  partcfupra  adduccbantur,  <io  pf*- 

retincre .  5,  quod  fcilicct  ilia  promifsio  inanis  cfsct,  ^"»"10* 

&  rupcrflua,cuniiiidepeiideiitirabma 

DTsQvisiTio  VII.  Extat  alicubi  fta-  reliquum  ab  illaquarta  partctcncrctur  poiitioai 

tutum,  vt  virabfoluti  lucrecur  rcftituerciNon,iaquatn,obciVcporsunt,  uurjs. 

quartam  parteni  dotis  praunorieDte^  quia  illa  promifsio  hoc  operafecnrt 

I      vxorc ;  In  conlHtutionc  ciufdcm  dotis  quod  fme  aliqua  dilatione  tencrctur 

Series  in  quantiutc  roiilc  aureorum  maritus  roaritus  dotcm  illam  rcfticuere,  atrc- 

dirquin-  promifiteandem  dotem  refttcuere  con-  roou  quacunqueexceprione,qMam pof»  ^ 

*J^""*  ttituctui  in  cafu  pra:dccclfus  vxoris.  fct  maritus  practcnderc,  quod  fads  vi- . 

Prxdcceirit  vxor ,  &  maritus  non  igna-  dctur ,  nc  dicatur  iliapromifsio  fupei^ 

raspromiffionisintcndcbatquidemdo-  flua . 

temrcfticuerc,  fcd  dctraifta  quaru  par-      Kefpondco  fccuodo .  Si  maritus  pro- 

te  fibi  debita  ad  nomiam  ftatutoruni_«  miferic couffl,&  intcgram dotcm,quam 

illam  fibi  deferentiiun.  Quxfitum  fuic,  reoepic^  rcftitucre,probabilius  tunc  cft,  ' 

aniuftipocucricillamquarum  partem  quod  noa  pofiut  lilam  quartam  Hbi  pcr  P^^*"' 

IK>idetiDere,  an  vtt6cx  vi  promiifionis  Itacucum  delaum,rctincre ,  fcd  in  (oii-  'l^ 

teneretur in  incegrum  reftituere .  dum ceneacur  reddere .  ^xander  conf.  'l^^  ^ 

i  Vidccur  primafironce aiserendum  ex  ^.eirca  primim  dubinm  ad  fi».  verf.  bcne  Km  rt. 

viillius  proniiifionisobligariadintegri  facitmm.  i^.lib.j. ,  Tfjtta  in  addit.  ad  Dirorre 

j      dotem  rcfticuendam  non  dempu illa_>  Mexaainm  eii^fi  eonpUtm  ijj.  fnper  no'i  F^- 

Ratione»  lu^ift*  P^rtc ,  qua;  a  ftatuto  defcrtur  qtu^tsit  htveeb,  wetnr remmtiajfe ,  &  in  t*^**  ''^^^^ 

fu.tden-  nucito ,  quandoquidem  illa  promifsio,  verb.  non  per  errorem  Ub.  5. ,  MMticade  ^^^^ 

te<  do-  nefitfupcrilua,dcbccaliquidopcrari;  tacit.t  &  ambi^.  conuent.  Ub.^.  tit.  8.  mm,  j^^jLt». 

tem ex  vt  nihil  autem  pperaretur ,  fi  rcfticucio  ef-  15.,  Stephanus  Gratiamu  loe.  cit.  mm.  8. , 

veomiU  fec  facicnda  retenta  illa  quarta  parce ,  qui  alios  plures  allcgac.  Racio  ex  eo 

gjnis  ef-  cumetiam fioe  illa  promifsionc  ius  obli-  deducitur ,  quia  pcr  illara  expliciuoi 

£rc'refti.        adreftitucdum id,quodcft  fupra  promifsionem  inteers ,  &  totalis  dods 

Xiignij^^iL\zm^rizm .  1Acta\Ti\mtAz^zc<^{i3:-  rcccptas  refticucndas  videcur  impliciti 

Aione  aliquid  in  prasccdentibus  attigil-  faiu  renuntiaciodifpontioni  ftatutariac  Incelflgi- 

fc;  Nihiiominus ad  vbenorem  doftri-  deferenti lucrum  dotis  quoad quartam  rur  reni^ 

nam  placec  nonoulta  ectam  drca  ean-  partem  marito ,  nec  ambigendum  cft 

'  dcmdelibare ;  pro  quo  maritum  poffc  illi  lucro  rcuunciare.», 

Aducrte,  quodUia  promiisiopo(sit  cum  Jati  m praecedencibus  hoc  firma- 

^     intclligiduplicitirooncepu,veIquaie-  uerimtn,  &aeatur  decommodopfo- 

Duplex  nusmaritus  promifcricdotcm  iiidctiniti  prio,  cui  vnufquifque  poteft  ccdcrc, 

lenftts  iU  reftituere  nuiia  faOa  exprelsioac  quaa-  cxgo  ftante  illa  impJtcica  renuntiacione 

Inisjco-  titatii ,  vel  qtiatenus  promirerit  CTtam,  tenebitur  inccfri  ootem  illam  icAinie- 

miffioois  &  integram  doccm  rcccptam  reddcrc;  rcnuilafadareBCntioiiepartuiflaiUtO  . 

ex  hoc  eceaim  duplici  modo.  promic-  dclataB . 

tendi  icfticaciooempo&unc  dliwr&ra-  .  Hic  camen  adaertendam  eft ,  qnod 

tiona  deddcndicoofuifBre .  «d  hoc  ,  n  valida  ifH?Hyff"-  illa  taci« 

tt» 
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tty&lmplicieareounuattoreqtijnitor»   laodam effe  ail  noronm  hifb  mnflia-' 

f.eqniri-  vt  ipfc  iQaritus  fucrit  confcius  luris  fibi    palis,  non  communis  lafon  m  l.  de  quibus  j 
tur  rame,  competeatis  ex  fta(uco>na(n  nemo  igno<    eol.  a«tc  paudt,  in  fine  mmM,  de  l^A. ,  K<egaZ 
atnkms       pnBfiifflitur  rennntfare,  nec  poteft   Bdim^HfueUitt ie  4*ee  fmj6,  frim  %g.  hndt  cft > 
joris^fibi  cUchbertas  requifita  ad  huiufinodi  re-    (cdfiH.,  Mcxixndcr  inl,poiidotemi^.col.<f.  pro- 
cs  ftara-  nuntiationem»  vbi  noncdcognitio^n-      fin.iuim.z6,  ff.Jolut.matrm.,  Alantica  rr>\{r^{e-. 
^  g^m ijiatmi  §.cum  parietem  f.  de  dam»,    de  uteit. ,  &  ambig.  cmtuent.  Ub.  3 .  tit.  7,  J ""^'JJ, . 
•  ii^eS. ,  Baidus  in  l.  fin.  in princip^  tW/.C^    ««w.jd. ,  Stephanus  Gratianus  difcept.  for.  g^gisiakl  ' 
^4eriumentMmC,aH^.l4Uid,  fom.x.c.p8.njrm.ii.Ratioexco(lcdi|>  -* 

citur,quia,qulcontrabuntin  loco,pr9- 
fumuacur  (c  conformare  legibus  talis 
lociimTi  aliud  exprcfse  deceraant»&  no- 
mineiuris  in  tali  loco  vcnit  potiiHfflutt 
IBUIiicipale,  quod  ibi  praeualetiuricd- 
ffluniy  (»rout  notant  Ubbas  in  rnb.  ad  c<Nh 
fuetud.  Wfm.%.  itt  ^n.,  felinus  in  c.  Licct  ctu- 
ftm  i»  fecundo  notab.  de  probat.  ,  quod 
adeo  veruoMft,  vt  licec  etiam  fuccit  di- 
Ctum,  cui  de  iure  eiuili  dehetur,  adhuc  ta- 
menefletinceUigendaproaiiilio  de  iu- 
re  municipali  ,  &  confuccudinario  , 
cum  appellacione  iuris  ciuilu  vcniat 
etiara  ftacutum,  &  coafuetudo  loci  Ca' 
^renfis  in  t.  rioii  awbigitnr  in  princip.ff.  de 
legibus,  Baldus  in  l.fin.  num. 1 1  .ctl.^.verf, 
fupcrefi  videre  C.vnde  legitim.',  atqi  hanc 
cUululam,  farff  </f&fr«r,intclIigcn-  _^ 
dumcflcdcjurc  raunicipali ,  fiuc  hmus  ^^^^» 
in  contraAibttSy  fiue  ia.vlcuiirii  volunta-  coatnem 
dumefieiusmwiicipale .  4.  tibus  docent  lafon  in  l.omnespopuli  infe-  tibu5,nae 

Ceutraria  fententta  tn  ijoc  cafu  prafertur.  5.    euada  leS.  col.  4.  in  princtp.  num.x^.  ff.  de  in  vlti- 


$.  vni. 

An  promifsio  de  reftituenda  dote ,  cui 
oe  iure,  intcliigenda  fic  de  iure 
a)inDUoi,an  verbdeiiue . 
Aatucario  • 

TituiMsexpouituruiiemkisMtis.  i. 
4euteutia  doetm  OtmfrmiSuHm  nfeeH 

ad  ius  commune.  %. 
iUa  promiffio  reguUmda  ejl  ad  normam  iuris 

muni.cipalis,tm  eommuuis .  5. 
tiinioco,  in^Mo  viger  flatutMm/liSumefJet 
in  promiffione ,  cui  dc  lure  communi 
deoetur, adbuealiifuif 


nicip.ile 
prxu.ilee 
luri  c6«' 


SeMmratiueemMHsfemmim,  6. 

DIsQvismo  yill.  In  contraAu  ma- 
crimoniali  uiito  inter  Theodori- 
cum  ,&  Meuiam  Patcr  eiuldemMeuuB 
cidem  Theodorico  tradidic  pro  fiJia  in 

doccm  millc  ncinnuos  aureos  ,  quos 
Theodoricus  rccipicns  prouufic  rcftip 


iufi. ,  &  iure ,  .Amkorauus  eeaf.j^h  f^' 

^w.fW  i(ia  7)omina  uum.  x.,  Afantica  de  eo-  '""tatt-_ 
ntctl.  vlt.  vol.  lib.^.  tit.  p.  num.  1  j.  verf.  ™*  * 
fed  in  fetunda  .  .     .  .'^  , 

Scdquiddicendumcfretjfiinpromif-  Si  in  loJ 
-fione  in  loco  ,  in  quo  cxuc  lus  munici-  » 


pale,diAumfuiflec,cuideiufeoomfliu-  .^*' 

ni  debcturJtuncaliquietiamalfcrunt, 

I     tuerc ,  cui  de  iurc .  De  lure  cummuni  promiifioncm  etie  rcgukindam  ad<nci--  paie^dicl 

Expofi.  praedecedence  vxore  fine  libcris  dos  cft  mam  iuris  mnnicipaTis ,  4t  CQnfuetudi-  tu  elVct , 

tio  cAfus  racri  conflituenti  reddeoda;  exuc  u-  narij,  cum  etiam  lus  municipalc  potfit  ciu  die^ 

fitcundu  jiicomioco,vbicelebratuseftconcra<^us  dici  commuoe.  Sed  in  hac  hypoiheli  iont  tA. 

iarium   natrimoniaii»,  ius  munic^palc  difpo-  prooiitfioncm  fcgnlandg»  eflie.fecun  k'"'^'!^' 

nens,quod  prsmoricnte  vxorc fine  libe-  dum difpofitiQncra  iuris  communis ,  &  j^j,"  '  *2 

■_nn.Bm.  ^.^  maricus  iucrccur  vd  dimidium  do-  Cxiarei  doccnt  Socims  conJ.zfi^isLpra-  ferens 

ds,  vel  quarum parccmeiufdcm. Qux-  fimiamfultatumeccd. x. verf. quiatutmfii^  -ttmidi^ 

ficum  hic  fuic,  anillapromirsiodedotc  maturlib.i.,  Burfatus  conf.  18p.1u0n.44.,  reiufen- 

xcftitucnda  ,  cui  de  iure, iniciagcuda  fit  Jieemseauf.6ii6.  num.  ^.,&  6. ,  quia  uo  dum  eflii 

deiurecommuni,aaveiddeittiGanuiar  mine iuriscommunis ,  vbi  aJiud  noo.,  '"^  J^" 

cipali  iUius  loci,  vcl  rcgionis .  ndditur,  venit  ius  Caefarcuro,&  Roraa-  "'*^P*'*» 

Barbacius  conf  <$d.  iib.j.,  Socinus  conj.  norum , &  in  hac  fuppofitione ,  qua  di-  5 

i4.iii0«r.4i<lr.4.cumaUj8,quosallegat  ftum fuit de iureemmmd inteiligitur re>  9°/^'^ 

fow/.dcj.co/.x.  ««»»4.»^  5.  exi-  ceflum  a  iure  municipali  cx  pariium 


ti*  docCs 

ilis 


ftimant  illam  promiisionem  inicUi- 
mko-"'  <le  reftitutione  Cicienda» 

nem  re-  ^ui  dc  lurc  commuui  dcbctur,  non  de 
fcrri  nd  lurc  muniapali ,  cuui  nominc luris  lim- 
ius  coin.  plicicir  fine  adcUto  veniac  ius  commu- 
**"""  nc.  Nihilominns^vbialiud  noaluerit 
exprefsuni « 


xpreisum « 

HLG^DOUDBQUSCOflll 


conuentioac  ,  quod  vtiquc  pr^ltare.^  hoc  cafii 
pocueruoc.  pracftrw 
Ad  illud,quod  ex  Barbatio,  «Sc  ali;s  x\xt.  » 
dtceb«curjdiccndum  cft ,  quod ,  quan-  ^ 
tumuisnomineinris  iimplicicir  veuac  ^i^^^^ 
iuscomraunc,quando  tamcn  agicmrdc  ^^^^^  ^ 
difpofitione  in  loco,vbi  concradus ,  vd  ttaris 
aiia  4ifpQfitiopofiia4fti»  4c  poBinda  »  r 

tuoe 


yp2     *  'Contra£lus  XVL 


4Unc  nomine  iuris  vtnit  ius ,  &  confuc-  quamuis  nihll  a  Matrc  f uerinc  conrecu-  , 

•tiidoloci ,  in  quo  huiuAiiodi  habentnr»  m,  ita  ctiam  maTculj  ex  fecundo  matri- 

quod  nonTolum colligitur  cx  natura_>  monio  faeminas  ex  primo  cxcludant. 

dufdem  iurismunicipalis^quodobligec  Sedh;crationulliusrotx)riscft.Quam> 

tn  tali  loco priuatiui  ad  ins  coimnune»  obrem . 

fedetiamcx  intentinne  promittcntis,  6c      Rcfpondeo  ctiam  ftantc  tali  natuto 

contrahcntmm,quiicinper  prxfumun-  malcuios  iilios  vxoriscxfccundoroatri-  3 

tor  in fuis  difpoOtionibus ,  &  contraAi-  monio  non  eicludere  a  fucccfsione  Midciilk 

bus  potius  fe  vcUclegibus  iurismuni-  trisillam  vnicam  faeminam exiftcntem  Mnths 

cipaiis  conformare  ,  quam  iuri  com-  ex  primo  matrimonio  Sxinus  in  l.  cum  exfrcun- 

•innDi .  "uir z^.mtx,jfjiec«iat. , &iem9nSi.,  & 

Eit  qua  regula  generali  pofsunt  dc-  conf.S^.  w.r.j.jCJr  6,,  Socin.Itmiorconf.i^.  ^^^^ 

duci  cafus  pen^innumcri  ,  in  quibus  num.^x.  Ub.i.,  .yit^elus  cmf.iip.  n.z.poft  dudunt 

omnibus  iaterpretacio  £acienda  eftpfO  inadlfMi,  Stepbaims  Gratianus  difcept.for.  ^  fucceT. 

iuribus  municipalibus ,  vbi  aliud  «f-  if^xS.wm.  16.,  &  feqq.  Ratio  cx  codc-  fionePa. 

^ttSs^  oon  fucrit  coaueacum .  ducitur primo ,  quia  lus  municipalc  in  tris  bemi 


ilU  cUQtofitione  excludente  faemin.i 


as 


Mopier  mafculos  rcfpcxit  potifsimum  fS^* 
nuoiem  agnationis  Patns  dotantis,  vt 
-        ■        f.   IX.  communicer  fentiuntDD.,  fed fiiijal- 

tcrius  matrimonij  cx  Macrc  rclpc^lu 
An  ftatutum  excludcDs  ^minas  dota-    mariti  primi  patrimonij  non  funt  de^ 
-   tas  a  Patre  a  fuccctfione  Patris  ,  &      ^agnatione,&  ciusfamilia  «ergo  imnoa 
"   •  Matris  cxclud.u  cti.im  caf-         cxcludunt  fa:minam  cxiftcntcm  cx  pri- 
dcm>  ii  noii  cxicut  ma(-  mo  matrimonio ,  qua:  catenus  cantum 

\  CttUex  eodem  ma-  cicluditur»  quatenus  ex  eodem  roatri< 


D' 


monio  cxtarent  raafculi ,  in  quibus  fal- 
uatur  agnatio,  &  familia  Patris ,  6c  pcr 
•  SVMMUILtVMl  ctMifcqucns  ijs  non  cxiftentibus  ooneft, 

CUr  ipfa  dcbeat  excludi ;  fccundo,  quia 
Hffertur  siatutum,  trratio  isAitamUeirem    dotatio  liiiz  fadla  a  Fatre,  intclligitui; 

ipftm .  I.  quidcm  £iAa  ad  cffct^lum  ipfamexdu- 

■Hatio  fuaiens  filios  matris  mafculos  cx  fe-  dcndi  i  propria  fuccefsione  in  ^uorem 
cuadomatrimoniocxeludere  kjuccefsione  £lioru£p  cxproprijs  lumbisdcfccndcn- 
Tatris  filiam ex primo  mtorimonio .  x.  cium »  uon  autem  in  fauorem  liliorum 
Jttafculi  Matris  exfeeundo  matrimonio  non  extrancorum,  ergo  noo  eft ,  cur  ifti  de- 
exdudant  k  fiiuifsioBe  Tatrisf^minam  bcant  excludcre  iiBminam,  quantum- 
tMprim .  1*    ■  uis  douum  a  fatcc  i  fuco^ione  cial^ 

dcm  Patris . 

|IsQvisiTro  IX.  Extat  alicubi  ftatu-      Quod,  11  dicas ,  quod ,  Ci  vxor  primi 
tuffl ,  quodexcludit  fiJias  a  Patre    mariti  tranficrit  ad  fecundosnupiiasy  '•  ~ 
doutas  a  luccelfione  tam  Pa  tris ,  quim    &  exijs  lilios ,  &  filias  genuerit,bona.» 
f      Matrts  exuncibusmarcuiis  .  Contigit,   eiufdem  fiot  communicanda  tam  filtjs 
Itefertur  ^  ^  eodemmatrimonio  vna  dumtaxat   fecundinutrimonij, quamfilijs  prioris,  Inftinrm 
iUtutu  ,  filia  procrearetur,quamPater  congrui   ergo  etiam  bona  primi  roariti  non  folu  "^f^^^ 
&  cAcio  iuxufuumftaturo,&conditionem  do-    funtconferenda  lilijsprioris  matrimo- j^j^^j^^ 
^MMtt^  aVL»,  & deinde  Fater  ipfe  decc&t .  Jp-   ni j,  fcd  etiam  communicanda  filijs  vxo- 
fius.vxor.ad  feciuida  vou  tranfiuit ,  &    ris  ex  fecundo  nutriroomo ,  adeoquc^ 
cs  iUis  plures  filios  mafculos  habuit .   exunte  ftacuto  exdudencc  fiacminas 
Hincduoiundum  cfl,  an  ab  iftis  maf-   propcer mafculos  filij  mafculi  vxoris in 
'    2     culis  ab  vKwe  in  fccuodo  macrimonio   lecundo  macrimonio  excludenc  Bcmi- 
progenicis  excludatnr  filia  prioris  nu-  nas ex  primo^  ftacim  impugnaberis,quia 
jj^**"*  crirooni;  ab  harrediutc  patcrna .  patcns  cxtat  difparius,  intcr  vcrum- 

filio^  ma  Ratio  dubitaodi,  ^uoquomodoex  que  cafum;  nam  refpcau  matrtscam 
tris  ex  ic-  co  vidccurpoAededna ,  qaod  cum  per  niij  prioris ,  quam poReriorismatrimo-  ' 
cundo  doutionem  fatlam a  Patrc  ftatutum,.  nij  funtciufdcmfilij,  &ab  eadcm  pro- 
in.-unino  acque  exdudat  filtas  4  fucocifiooe  tim  geniti ,  &  defcendentes ;  refpeau  ver6 
Fatris » quam Matri»»vfdetnr  fiMnEetus  primi  mariti  filij  progeniti  ao  vxore  in 
i  fuc«f  ^^""^""^  » ^  scqualctam  inordinead  lecundis  nuptijsnon  luntpropriiipfius 
liopf  Pacrem,  quam  ad  Matrcm ,  adeouc^  fiUu  fed  compuuntur  unquam  excra- 
critfiUi-  ficnciiniiliMUexeodemFatiCi&Matre  iiei«vndenuJlumpeoio»la»lttbeinad 
Vnmi.  cidudwnt  finminas dotatu  i  Buet^,   fncfcftioncmfinfdrm pripjnarici ,  ne^ 

quc 


DeDo£eI.Dirq.III.§X. 


Jucad  exdunonetn  proprut  WitAeOLt 
lix  a  uli  Aiccelsiofle 


An  promineas  dotcm  in  quantiute:^ 
■  coiifiAenie  in  domodictturdo- 
naum  promifsirsey  an^ 
quaatiuwin. 

S  FMM  UJLl  rM, 

Exmim  fttm^ ,  &  rath  4J^t»ii.  i. 

Si  prtcish  furrit  cnnntiata  illa  tjuuntitas 
fcutorum  coafiftctuinmiH  tlladomOffr»- 
IdMtttf  ccN^ar  fnmifft  fpreks ,  m» 
ipmtitas  .  X. 

gimn  folnm  fnntt  amntiata  illa  qtioHtitas 
inimm  em^em  ,fei  nimitm  immtf 
vt  foluaturtjnantitastcenfemtimiirtitl 
cbl^atione  ^Hontitas  .3. 

gt  ^iuamus  UIm  immt  tmdiismarito  tm 
fnerit  vendit*  ,  fnmtitm  xmUt  m  «Ur- 
gatioHC  .4.  -*  - 


D' 


quantitJtis  dotis  confiflentis  in  domo 
non  intcliigitur  fafta  atiquu^cnditK), 
fcd  pra:cis6  defignatus  valor  docis»qai 
conltilit  in  illa  domo,  adeoquc  doraum 
pro  illa  quanciucc  conftitui  in  dotcm , 
ergodMnuftiHaeficdonlbynondiftiA  . 
ro  '.tio  .  Confirmatur,  quia  diccre.  jdf-  "^IJ? 
ft^o  tibi  in  dotem  ter  miUe  anreoL  con- 
^entet  m  Ula  domo ,  idem  incftftueft, 
ac  diccrc  .  ^jfigno  tibi  in  dotem  do- 
mnm  tlUm  vdoris  trima  miUc  aureo- 
ntm  yhw  afsigno  tihifro  ter  mille  aureit 
iltam  domtm  ,  (cd  hoc  fccundum  im-' 
portat  promilsionem  fpcciei^aon  quan- 
iitaris,ergo ,  &  primuni .  • ' 

Refpondeo  fccundo.  St  non  rolum_j 
fuerit  cnunnata  quantius  ur  milie^  ^ 
feucorum  in  illa  domo  oonfiflenduni».  foinmL' 
fcdctiam  data  ,  vt  foluatur  quantitas ,  ftienc 
tunc  vcnit  in  obligaiione  quantiusjfcu  enuntiA- 
silimatio,nonautemfpectes  Stefhmms  '"a- 
Gratianus  difcept.for.  d.  c.  pji.  m<m.  19.,  ^"^"^j-^j 
&  55.  Ratioex  co  dcducitur,  quia,  dl,t,i  jjt^ 
q  u  j  iido  finis  coiuradlus ,  feu  promtisio-  nus  etia, 
nis  rcfoluitur  in  folutionem,tunc  ipfa  vt  fohu- 
KftimattOj&quanticasvcnitinobiiga  tur  atu- 


Si  non 


tione  per  tevtum  espref um  t*  t.  htjUe. 

|lSQVisiTio  X.  Contraftum  fuitma-  commijji  3.  i.ftauro,  velargento  ff.devfM.,  ""^^^'jjj 

cnmonium  inter  Meuium^  Ca-  ^  fruct. ,  ergo>  quando  fic  aisignatto  oblien- 

T     iam  cum  promifiione  dotn  feiitorttm^  pro  'doce  lcutoram  ter  mille  confiAen^  tionl , 

Exponi-  tcr  mille  confiftcntium  in  domo .  Hic  tium  indorao,  5ctraditur ,  vt  folu.itur 

cur  pro-  dubiutum  tuic ,  ao  ipfa  ipccies  domus  quancius,  ipfa  quanuus  vcaiet  >i\ oOic-^ 

nMic^&  veoiat  in  dotem  ,  an  ver6  quantteu  |atioiie,nonrpeaes.Oonfinnatnryquia«r 

ntiooo-  trium  millc  fcutorum  in  inftrumcnto  fi  teftacor  iubcacbona  vendi,&  prccium- 

*  «nuntiau>qu«  dicuniur  in  domo  con-  crogari  paupcribus^cuoc  m  obiigacionc 

fifterc?  legacierga  pauperetvisnirptfBtium,non' Rationes 

Ad  cUram  dilucidationcro  pr^fcniis  ipi  j  bona  ,  prout  docct  Flortams  in  d.  l.  pro  'ref- 

qusficiplura  vcmuntconfidci-auda;  &  iHjtdeicommiffi  §.ft  auro,  vel  ar^ento  ff.de  poofionc 


Nonnul- 
1«  conii- 


prim6y  an  finplicitir  fueritcnunriaia 

quantius  triuin  luillc  fcutorum  confi- 
ftentium  mdomo ;  iccunuo,  an  lU  iuc- 


%ifm„^fhtS.  nnm.i.  ,  Gratianus  loc,  cit, 

«f/Tw.  jO  jCrgo  ctiam  fi conftirucns  dotcm 
tcr  tuiilc  icutorum  caoiittoatiuiu  mula 


rit  enuntiata  quautitas  ooniiftens  inj  domo  tradiderit.»  vcei  ea  ptetium  fol- 

domo  ,  VI  etiam  domus  ipfa  fucrit  tra-  uatur,  prctium  ipfum  vcnicc  inoDliga- 

diu,  vtioiuaiur  qu.iiiuias.  Tcrci6,an,  tioiic  nou ipectesleruau  p^aecciicnti  re- 

quamuisenuntiaca  iUa  qnandtatc do-  guia r  qood  fini^fcUioet  in  iiuiulmodi 


mus  fucrit  trJdica  ,  vt  ci  illius  prctio 
dosloluatur,  aoaumcn  permantum 
fuerit  vendita;  nam  ex  liis  confidenL- 
tionibus  pluics  fcniie  potanntratioiics 
dccidcndi . 

Refpondeoprimo .  Si  pntdat  lacrit 
cnuntiata  illa  quantitas  fcutorum_, 
trium  miUein  domo  confiftentium,pro- 
babUiusprodoteccnfccur  promifsa  fpc- 
tasfcuto*  cics,non  quantitas.  In  hanc  confentirc 
nim  c6-  vidctur  Stcphanus  Gratianus  difcept.  for. 
IMlendfi  ff.pjx.itiM.x8.»  dum  aberit»  quod  in  hac 
[Jl^mo,  hypothcfi  intciligiturpromifia  fpecics. 


2 

•Si  pratci- 
s»  fiierit 


Ca  illa 
qn.intt 


contraaibus ,  fini  ^anfi«mm^bus  fit 

attcndcndus, 

Hcfpondeoiertto.  Quantumuis  illa 
domus  tradita  marito,  vtcx  eadcm  fol- 
uaiur  pretium ,  noa  fuerit  percuudcm 
vcndita ,  venit  tanwo  in  ohiigacioiie-j 
guantitas,  feu  xftimatio.  Ita  fci e  in  co,  - 
niiiilibustermiaisSocM.A«.coB/.i4i.nM. 
1 1.  lib.\.,lMieiumtemiUi6.linttt.xjt.iet.  miiritnm 
Ratio  cxco  dcducitur ,  quia  illaquan-  vcndita , 
tiuscnuutiata  cum  liia  ^culuce  ven 
dendi  cum  onere  foliitionis>«ftimacia 
nis  confiituit  vcnditioacm  faftam  ci 


4 

Quara- 
uis  <{o- 
miis  iila 
non  fiie- 
ric  per 


frus^cn'  dumraodo  umcn  eadcm  fpccics  ,  fcu  dcmmarico,quiobligacuradrcfticuea- 

Artur  pro  domus  non  fuerit  dau ,  vc  folucrecur  dum  pro  iUa  domoprccium »  e^go  pre- 

fniiU      quancitas.  Rattocxcodcducitur  ,  quia  cium  ipfum  vcaic in  oUigatioac  »  ni — 

Iptcies.  pcr  Uiam .  fioipiiccm  CAUAtiauoocm.*  ipiii  doouis.  . 

.  ^  Pfiff  5.XI. 


quatitas 
veni:  jji 

done  • 


Contraaus  XVI. 


I.  .XI. 


cio  Jcgisdatum  fit  patribus^quandobo- 
na  libcra  nonhabcat,  polle  tiliabu&do*, 
tetncongruamooiifticuere  in  bonisfidd> 
commims  pcr  textum  ii»-««f^.  rerifM  C, 
commmia  de  legat.  nuUibi  tamcn  rcpert- 


AafiemioaiuuentSy  &aobilttdaiaaa-  tur,  quod  ouritus  ex  bonis  fideicoin- 


.WO  fcnc  ,  &  ignobil)  rccupatet, 
dotem  cttam  ex  bonts  fidcii-  • 
ciommiftft  AibkAis. 

5  yhi  M  u  K  i  y  M. 


Mxponitnr  faSm  fitmim 

itantias .  i. 
Tneeieret  hac  Hfiedtas  in  fnffofttione , 

aua  expediret  ex  c.iufj  illi  fcnt ,  &iguo- 
hilicontraherecum  dijjtcmina.  x. 


miifis  poflit  vxorem  valid^ ,  &  in  eficau 
dotare,&,  cum  veriemur  in  cermints  di^ 
uerfiSfOOB  dsbdBus  trahere  illam  legii 
difpoflcionem  a  Patrc  in  ordine  ad  filian 
admaritumioonlinead  vxorera  . 

Hocoertumcft,  quod,n  illadotatio, 
feu  augmentum  dotis  ficret  a  m.irito 
voluntarie ,  &  in  cafus  non  neceirarios, 
necapprobatos ,  non  fubfifteret ,  cum 
cederet  in  jprziudiciura  fidcicoramiffa- 
riorum^ucile  iic  iicrentfraudcsiidci-  ^ti^ 


i 

Procdit 

difficuU 
in  fup 


Sementia  a(fereus ,  ita  expedieute  marito  il-   ccynmife»  qood  cert^  non  eft  admitten-  ne  ,  qaa 

lam  fammam  ducere ,  pofie  illi  ex  bonis 
.  fideicommijji  cttn^ttmdoi,  &  ilio  mortuo 

mitai  tamen  in  cafn,  qno  matrimonitm 
ittndefiet  iaminitum ,  &  dosilla  co>ifti- 
tueretwr  cx  interHalio  .  4. 


dum,  vtnocat  F,ibcr  ir  fuo  Cod.  Ub. 6.  tit .  non  om. 
Xl.communiade  legat.  def.^.,  Fontanella  nino  li- 
dfpaS.  nupt.  elaiif.$.gUf.  1 .  part.x.  ««.84.  ^^'^ 
infin.Sed  hicfupponimus.quod  toaxim^  nubem 
cxpediatCaioobruasdiuitias,  &opu-  ^ 
lentiam  i/lam  cooiunAtonein  faoene^»  m  ,  ftd 


^ohabilins  efl,  (fuod dos  iUa  ex  bonis  fidei-    cafquc  nupriascontrahcre  ,  fcci  parentes  qiiod  it» 


.  comm^  nott  poffit  coi^itui ,  ncc  pcfi 
wmtttM  wuriti  tx^ .  5' 


nolint cara  lradcrc,nifi  vcl illam doiera,  ipl» «pe* 


D' 


^lscjvisino  XI.  Contraxcrunc  ma- 
tnmonium  Caius-feiies»  Acigno- 
biiiscura  Flauiaf^mini  iuueoe>nobili« 
&  forraofa  ,  cui  tptc  Caius  confttcuic 
docetnaureorum  Msmille  «  qu«  dos  vi-r 
dcbatur  congrua  atrcnt.i  pr?cipuc  qua» 
litatt ciufdcra  Fuuix  ,  (b>:diuiu;sipfiiu 
Caij  i  hanc  dotationcm  rubfiftere  do- 
I  cciKConmuniterDD.^^6<M/itr.;^mw« 
txpijflli-^.  ftUHttpcnult .  de Jponfal. ,  lupus  in  riA.  de 
ttir  fiifbi  4g0igt,tntcr  vtr.tr  vxor%.^.man.j.inprim- 
fecunrlu   f,-p  ..,^,.f  ifjrrlli^r,}  fion  foiiim  ,  quod  adco 
^Mitio-  verura  cxiIUmant,  vchuiufaiodidou- 


vel  illud  augmentumconftituat »  &  fic 
inquinmus  ,  an  ilia  (\t  fufficicns  caufa  , 
ob  quam  validc ,  &  cum  edc<^u  Caiiis 
poiGc  illam  dotcm ,  ka  augmentuny 
conft  ituere,quae  ratio  non  vidctur  mili- 
tarc ,  quaudo  nulla  fadla  conucntiooe 
aMecedenti  de  tali  docationc  ,  &  aug- 
mento  efTet  contra^um  iilud  m.itrfmo- 
nium ,  &c  coofummatuffl  ,  &  poifca  cx 
interuallo  Caius  illam  dotem»  feu  ai^ 
mcncum  conftitueret,cum  tuncomnino 
voluntarii,&incafumnonncccliariu]B 
coofiituerct.  Nihiiominus  iuxtavtruoh 
qucrcnrum  difficultas  h«c  dirimetur. 
Scntiunt  primo .  Expcdicnte  eidem_» 


dlfct. 


 tio fubfiftat I  quantumuis  fucrtt  hasu,   Caio  ob  allegatas  rationes  iUas  nuptias 

ciionm.- fNBft  conrummacum  matrtmonium  Bar- 
I  *  tcbtt  i»  l.ft  veUatate  4.  ad  fin.  verf.  Jed 
ihudefi  verum  C.dedotis  promif. ,  .Abpas  in 
ejde  illis  in  fecundo  notab.  de  condit.  appof., 
Salicetus  in  l.i.C.de  dotecaut.non  numer., 
Sancbez.  de  matrimon.  Lib.6.  difp.j.  num.^. 
verf.feddicendum eji  valere,  MA'iude  iifi, 
t9m.xjtra3.x.  dtfp.iSp.,  Barbofa  rn  l.  iput 
iotis  i^ff.fUut.  matrim.  Scd  in  hoc  cafu 
eooeigti,  vtipTcCaiusnon  haberct  bona 
libera ,  fedfolummodo  a  fuis  maioribus 
vinculata  fideicommiflo .  Pracmortuo 
poftca  eodem  Caio  Fiauia  contendebac 


3 

SeMen- 

contraherc  ,  &  noicntibus  jjarcntibus  tia  .ille- 
Flauiacillain  ipH  tradcre,nihconilicuu 
illa  docadone, fcu augmento,probab^ 
liu^efle,  quod  pofHfCaius  illaconfti-  (j-p 
tuerc^  quod  codcra jprcemortuo  pulict  docem 
nattiaillamdatam,leu  illud  augmen-  cdftttui , 
tum  cxigere  ctiam  cx  bonis  fideicom- 
miffo  vinculatis .  Untonius  faJter  lib.6. 
Cod.tu.z  I .  Commtuiia  de  tegat,,P9BtaHeUa  ^ 
de pati.tiupt.clauf.^.glof.i.  part.i.  nu.  8j., 
&  ii6.,  Stephatius  ^ratianus  difcept.for.c. 

«Mi.ti »  4c  omnes  adducunc  eam 
rationem  ,quia  cx  ijs  caufis  conftac  non 


ad  oonfccuciooem  docis  fibi per  eundem  alic^r  videri  pacta  congrua  ,  quam ,  fi 

Caiumconfticutae,  aduerfus  quatn  exci-  raarinisluat  m  cm >  quiMl mm  babctia 

piebantvocatiadfideicominiiruaifquod  corporc  . 

^  noo  poterat  illados  ipfi  pcrCaiomoon.  Scncuc  vidcotur  fccundo ,  licet  hoc 

fiituiycum  non  luberct  bona  Itbera,  nec  non  exprimant,quod,fi  iam  contradum 

poterat  obligare  vinculau  in  corum—  fueritroatrimonium,&confummatumt 

praetudictum>naffliquancumuis  bcocfi.-  &  maritus  viiis ,  &  fcacx  cx  imemalto 

foAa 


DeDoteI.Dirq.ni.§.Xr. 


poi}ea€Onftituaciil.im  dotcm  j  feu  aug- 
4    ineaiiimdotjs^non  rub^ftatiUadOiffini 
Limitic  augmentuiniciumdicuncquodex  cau- 
t.imen  in  fa  oaminovDiuauria  roaritus  cx  bonis 
cifu,  qi.o  vineid^  noa  polli(  viori  dotcm ,  vel 
iam  ini-  augracntum  dotis  conftitucr?  ;  CQ  au- 
tcm  iplo,  quodroatrimoiuura  iam  con- 
ttaftum  eft  >  &  cottfummatum  fine  illa 
iUa  dot         >  ^  augmcnto,  ncc  hoc  vcncrit  in 
conftt-    conucntionc  antc  matrimooium  con- 


ini- 
cnmeaet 


fideicom.  .44. mm. iip,,&  feaq. ,  Veri* 

rius  de  fubflit.  ^.5^i.wrm.X5.,  ergoetiam  j 
illacxprcfla  dotatio  fa<aa  a  maritovxo-  "f^  ^ 
rinoo  poceft  praciudiciuro  infcrre  bonis  in^g^ 
fideicommii^o  rubicdiis,neccritcxillfs  tur  a8  * 
in  priCiud  .um  lubAituti  reftituenda  .  excn»- 
Goar«(|aentiattnety  quiain  unturo  illi 
confcflioni  non  conccditur  rcftitutio  in 
bonis  iidcicororoiiro  fubiedis,  in  quan- 


oieretur  traAum ,  fi  poftea  dos,  vcl  augmcncum    tum  in  illa  condpitur  tacita  donatio 


loter- 
uaHo. 


fada  a  raarito ,  crgo  a  fortiori  nonerit 
conccdcnda»  quando  cxprcfs^  cooftat 
dedonatiQne ,  quiaiura  Uli  £iuexe  non 
prseTumuiiaiff  ta  prauudiciuia  voca* 
torum. 

Adde  vlteria««quod  difpofinotextut 

in  itla  auth.  res  qu£  .coTnmunia  de  legat. 
noQ  cxtcnditur  nifi  ad  ^ias  ddcicom- 


illud  conflituatur ,  intcUigitur  confli 
tuicxcaufaomnino  volunuria.,  adco- 
que  &c. 

Scd  nonpofruroltbentcraanucrepr»* 
modiclo  huiufmodi  DD.,  quia  non  al- 
l^cur  tcxtus  ,  in  quo  fundcnt  hanc 
fuamopinioncm,nec  Dona  fideicommif- 
5  /apolfuntalienarijniliincaiibusaiure 
Prob.ibi-  permiilis ;  Aifignent  vbi  a  inre  hoc  per-  mitcentis»  &  grauati ,  non  autcro  in  or- 
^^nAd  '  '"'t^^Wr<'Si  allegcnt  tcxtum  in  nuth.res    dine  ad  extrancas ,  adeout  pleriq.  raa- 
iSb«c tw  ^** C.commwu4  dc  legatis, cx  lciiura  ciuf-    gni  nominis  DD.  aflcraot  non  cxtcndi 
nis  fidei-       tcxtus  fufBdeatir  patet  difpofitio-   ad  pronepteseiurdem  fideicommiRcnti» 
commifn  nero  illius  non  cxtcndi  ad  hunc  cafum ,    Ulciatm  rr/pow/.d^o. ,  Teregrinus  de  fidei- 
non  pof-  quandoquidem  ibi  afitur  dc  ijs ,  qui    cam.c.^jum.i6.y&  57.  verj.caiurarium, 
£t<xm&i'  tenenturex  fuisbonisfiliasyfeu  finroinas    timidedeiu  cimf.j6. niim.i}.  vol.  i.  vbi  di< 
dotafc,quibus,curanonhabeantbona    citita  iudicatum  in  Ciuitaic  Eugubi/ 
■fm  ma^  libera,coaceduurcxbonisiidcicororoir-   Mgnariiu inepitb. dc^deieom, ^u^S.injio, 
fkiesifi.  ^iscongruasdotesdetrahere^filic>&  ybi  dicit  ica  fuifliB  relblatum  a  Roc^ 
^min^rcmancantindotataibicautcm,    Florent. ,  quod  idcranouti^oWiJWf/Jar^ 
cumagaturdcraanto,  cui  onusnoo^  i,diiierf,decif.i7,ttu.i,,Merendacontroii, 
incurobitfdocandi  vxorem ,  non  videcur 
poilchabcrc  locuin  h.tc  dirpofitio  j  qux 
BOncit  craiicada  acatu  adcaium  potir- 
fimum»  vbi  otmmiliut  cadera  ratio ,  & 
in  nurito  non  cft  illa  ncccllitas  duccndi 
hanc  vxoicra,  qjo^cUuiii^aire,  veialijs 
■obligatts  doundi  tiiias ,  ne  maneant  in- 
nuptae,&  inuouta:;  cx  quocontra  prae- 
didtos  roiliut  lioc  etiam  argurocntum . 
R^tto,  propter  quamtcxtus/»(/.a«r^.r» 
RACiones  ^,,^  c  .comnuniade  legatis  conccdit  dc- 

pro  h.ic  ^^^^^  oiiem  a  boius  adcicommuio  fubic-    quodaraodo  onerofocon(iituu,adeoq; 
reipon-  ^tis  cit  necd&usdotandi  filias,  quam   vidctur  cadem  vxoriusJegkimttmafr 
.habct  poiielfor  bonorura  lidcicororoiflo-    quinuiire  in  illa  bona ,  cura  cxteroqui 
ruro ,  cum  non  habcat  alta  bona  libera  ,    non  nupliflet .  Non,  inquaro^  re£rag^i  Soluitur 
quibus  poflicdocace  ,  fed  luecneceaitas   potcil ,  quia ,  quantumuis  illc  titulus  qux<l.im 
confidcrari  non  poicft  in  marito  dotan-    dici  poifit  oncroius,  non  confcrt  tamcn  raopop» 
divxorcm,  cum ad ipfum hoc  rounus    iusmbona,  qucnoncadunifubdifpo-  P<>nu. 
non  fpeAet,  vndc ,  &  iibcr^  ducecec  ca-    fitione  confcrcntis ,  &  funt  cxteroqui  ^% 
lcm  vxorcm,&  voiunurii  donaret,er-    alijs  vincuhit.i ,  &  iura  in  iHa  difpcfi- 
go  &c.  Vltcrius  ad  haec  omnta  confir-    tioaererpiciuatpraccisc  t<£ouaasmgra« 
jnatida  plurimum  coaferuAt  ea»  qum  du  coniunftatfcumtpfofidcittwimitto» 
«ircumfcrunt  DD.  ncmpc ,  quod  con-    tc,  vcl  cumgrauato,  non  cxtrancas,  ncc 
fcflio dotis iada a marito ,  quandoiu-    rcipiciunt  id,  quod  voluncarium  eft  \" 


htn$  etm^  WM.,e,  f6,per  totim ,  Mew 

rhitn  df  prxfnmpt.  lib.^.preefufnpt.  I  S^.ti.p., 
crgo  a  forciori  non  poccrit  cxtcndi  ad 
vxorem  ipiius  grauati »  qucduninor- 
dine  ad  hdeicommittentcm  ,  quam  in 
ordine  ad  ipfumgrauacum  ,  cum  non 
fic  defceodeo»^c6putec u r  pro  ext.ancav 
Ncquc  rcfragari  pmieft ,  quod,cum 
iiia  du:>  fit  quodaroodo  pcrgrauJtuni 
conftituta  in  reeompenfaro  nobiliucis^ 
&:  iuucntutis  vxoris,  vidcatur  ex  titulo 


fiooe. 


mitur  pro  uciu  doaatione,non  ful)fiflat 
in  prxtudicium  fidcicommidi  ,  nequc 
pto  ca  rcftituenda  poiTrot  in  pra:iudi- 
cittm  fubftitutialicoari  bonaflddoom- 

inilfi  Tadilla  in  d.  auth.  res  qux  num.  i  ip., 
€Sr  iio. ,  hteMchim  de  prxfumpt.  lib.^ 
fte^mft,ifo,mm,$o,,  Sfortia  Odimi» 


fdpcdugrauati,cuiufmodi  cft  nuberjB 
cum  illa  fiaBmioa»iedidf  quodaeceflift; 
dumeft. 
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Contradus  X  VL 


$.  XII. 

An  auth.  res  qiut  C.  communia  de  le^atis 
babcatlocum  incontradlibus  inccr 
viuoS)  in  quibus  prohibctur 
altcnacio  bonorum  iiL* 
ordine  ad  dotes . 

Senfits  difquifftionis  expofitus  .  l. 

Si  ilU  boM  nequeant  aiienari  ex  conuentio- 
nibus  onerofis  inter  partes  initis,nec  etiam 
foffunt  difhrahi  ex  caufa  dotis  filiarum.z. 

Siaticnari  nequeant  ex  caufa  lucratinj,  puta 
donatione  ititer  viuos  comprehenduntur 
fubauth.  res  qua:  ^  &  diftrahi pojfunt 
taufadotis.  5. 


5i 


Ihbo 


I 

Senfus 
clifquin- 
tioniscx' 
ponicur  . 


Nonnul- 
la  confi- 
dembiHa 
circ.i  ti- 
Cuium  . 
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Si  illabo 
nn  alie* 
n.iri  ne- 
queunc 
«X  con- 
uencionr 
bus  one- 
Tofis  in- 
ter  p.or- 
tesinicis, 
ncc  etii 
poffunt 
alicnari 
ex  MuCi 
dotis  . 


altcrius  fincalteriusconrcnru,  ergonon 
cft  prccrunienduni ,  quod  difpofitio  d. 
auth.  res  qute  trahatur  ad  hunc  cafum ,  ^  . 
quandoquidcm,  vtbencnotantDoao-  pjo^""^ 
rcs,ille  tcxtus  innititur  pracfumptx  vo-  ^nf,o,i^ 
luntati  cooilituentis  fidcicommifium, 
nam ,  H  cogitaUet ,  exccpidct  hunc  ca- 
Tum  dotandi  filias,  quando  nonextant 
alia  bona  libcra ,  a  prohibitione  non^ 
alicnandij  fcd  dc  hac  voluntatc  non  po- 
tcft  prjcfumi ,  quandocx  contradlu  rcf- 
pe£bu  vtriufquc  oncrofo  intcrdi£la  cft 
alicnacio,  ncc  prxfumcndum  cft  iura 
difponcniia  in  caufa  prspcisi  lucratiua 
locum  habere  in caufa  onerofa ,  lufi  de 
hocataum  fucrit,ergo&c. 

Rcfpondco  fecundo.  Si  illa  bona  alic- 
narinequcant  ex  caufa  fimplicitir  lu- 
cratiua,puta  donationc  intcr  viuos, 
quamuis  non  ita  ccrtum  ficquod  com- 
prehcndantur  fub  difpofitionc  d.  auth. 
res  qux  C.communiade  legatis  y  cum  ma-  c.-iuia 

DlsQvisiTio  XII.  De  fidcicommiflb    gni  nominisDD.  alTcrant  non  comprc- incr.vi- 
conftituto  in  tcftamcnco  ,  fcu  in    hendi,  adcoqucnonpoffealicnari,ncc  ua,  putn 
vltima  voluntatc,quandonam  alicnari    cx  caufa  dotis  conftitucndae  ,  nec  cx  don,itio- 

foffitadconrtituendaradotemprofilia-  cau<a  eiufdcm  reftitucndac ,  intcrquos"*  '"^" 
us  ciufdcm  tidcicommittcncis,vel  gra-  Clofa  in  l.  nulla  (^.de  iurcdot.,Rota  Roman.  pj."^^j,^_ 
uati  didtum  fuit  fatis  in  prxcedcntibus;  part.i  .diucrf.  dccif.i^<^p.  num.^..,  Menochius  ^ 
roodo  controucrtcndum  remanct,  an,fi  ie  prafumpc.  lib.n..  prtfumpt.iSpjtu.iS^.,  prehen— 
contradluintcrviuosiiidudafucritpro-  &  feqq.,  Tctradefideicommif.q.i.n.1^9.,  ciimtur 
hibitio  alicnationis  in  bonis  alicuius,  & feqq.,  Mcrenda  tom.\  .controuerf.iur.  iih.  iuhauth. 
poflit  hic ,  fi  non  habcat  boiu  hbcra  ab  4,  cxy.  vum.  14.  verf.  corruit ,  Martba  de  ^'if  • 
lllisdctrahcre  cx  vi  d.auth.res  quxC.com-  fuccefpart.^.  q.  n.art.  10.  num.^j.,  ni-  ^  ^^^^ 
munia  de  /fgaf ..quanium fufficit  ad  con-  hiiominus  probabilius  cft,  quod  tub  tlla  funt  cju- 
ftituendam  congruaradotcmfiiias .        dilpofitione  comprchendantur,  &pof-  u  dotn. 

Hiccontraftus  inter  viuos,  vd  poteft  fintex  caufa  docisalienarieomodo,quo 
effconcrofuscxpartcviriurquccontra-  poflunt  alicnari  bona  fidcicommiffo 
hcntis,  &cclebratus  in gratiam  vtriul-  ruppofica pcrtcftamcncum,  &  pcr  vltt- 
qucconcrahcntis,  &  percoufcqucns  vl-  mam  voluncaccra  Opixonus  in  l.filius  fa- 
tro  citroquc  obiigacoritis  ;  vcl  lucrati-    milias  §.  diuus  num.  141.  ff.de  Ugat.  i . , 

Oddus  de  fideicommiffis  ^ .  5  8 .  tfrf .  4. ,  f  0»- 
tanclla  de  paEl.  nupt.  clauf'^  glof.  i .  part.z. 
num.^j.,  &  feqq. ,  loanncs  .Angclus  Boffius 
traS.de  dotc c.\o.  num  iSt.  vbi  alios  innih  ; 
meros  alle^at .  Raciones  cx  co  dcduco 
primo,  quia  rationes,  quaemilitantpro 

difpofitionc  d.auth.res  qua     """""""  R.ition<i 
dclegatis ,  quandofidcicommiffumcon-   '  ,,f. 
Ihcucuni  ':lt  pcr  ccfiaincntum  ,  lcu  pcr  ponfione 
vltimam  voluntatcm ,  militant  etiam_j 
procadem,  quandoconftitutumcllpcr 


•uusex  partc  acqmrcntis,  quatenus  fa 
fta  fucrit  inter  viuos  donatio  ab  afccn- 
dcnte  dcfccndcnti ,  &  addica  conditjo- 
ne ,  vtbotia  donata  alicnari  uequeanc , 
fed  tranfircdcbcant  in  alios  defccndcii- 
tes,  vclinaliasperfonas  per  donantcra 
vocatas .  Froccdcndo  iujtu  vcrumquc 
concraftum . 

Rcfpondco  primo  .  Si  illa  bonaalic- 
nari  nequcanc  ex  conucncionibus  one- 


rolis  interparics  initis  ,  ncc  ctiam  potc- 

runtdiftrahi  cx  vi  d.autb.res  qux  CcoM'  contradutn  (implicitcr  lucratiuum  in- 

muniade  legat.  adconftitucndam  dotem  tcr  viuos ,  fcu  pcr  donationcm  iiitcr  yi- 

pro  filiabus  Teregrinus  de  fidcicommif,  uos  addita  iila  prohibitione  alicnatio- 

artic/^i.num.^S.verf  contratamen,  Fon-  nis,fiqutdcm  h£e  refpiciunt  publicum 

tanellade paQ. nupt.clauf.$.glof. i . part.x.  fauorcm, uc  fzminsc  innupta: ,  & indo- 

TWIW.94.  ,&  pj.,  loannes  .Angelus  Boffius  tato:  rcinancanr,&  prcfumpcam  volun- 

rr4^.  fif(  (/ore  c.  1(5.  nMm.  80.  Ratio  cx  co  catcm  coiiftitucntis  huiufinodi  tidei- 

dcducitur,  quia  in  contra£^ibus onero-  commilium ,  qux  rationcs  funtctiam_« 

fis  vltro ,  citroqucobligatorijs,  vtriuf-  confidcrabilcs  in  fideicommiffo  conlli- 

que  contrahentis  mcns  attcndcnda  eft,  tutoper  donationcm  inter  viuos ;  Nc- 

ncc  vnus  potcft  altcrarc  difpofitioncm  que  dicas,difparem  effc  rationcm  intcr 

fidci- 


DeDoteI.Dif(j.III.§.Xir.  y^/ 

fideiconiiniiruin  conditutum  in  cefta-  cht  publicumhonnm  Menocbins  lih.^l 

Difcri- mento ,  &  inccrconfticutumquaficon-  fr^ifJmft.frsifiimpt.iSpjum^.  t  F»f»riMi 

traftu  intcr  viuos  ;  quandoquidcm  vt  defub^ir.  q.^pjuim.^.,Marthtidefitccef. 

commifr  f^t^tCephalus conf.^y^..nMm.ip.,Z!r fetiq.,  abintefiato  tom.z.part.  4,  |7.ll.  ^f-  lO. 

fum  col  ^***  ^^'^*^*' '"^cr  viuos  noQ  nwm.j ac  proinde  extcndioilis  cft  7nr- ^i^j^j>fjf 

fliturum  tenetur  dotarc ,  &  ficuci  libcre  alicnare  grinits  defideicom.  (Brt.^x.nMm.^9. ,  Surdits  qud  noa 

invlnma  poceft  ctiam  in  prsiudicium  lcgitimz  decif.6x.  num.xj. ,  Fufsrius  loc.  moxcit.  eft  cor. 

volunta-  tiiioniro  cum filijs  antc  mortem  Patris  n.^.in  ^»r,ergo,cum  eadem ratio  militet  l*^"*' 

M, «  co-  ^Qj,  compctat  ius  ad  lcgitimam ,  &  fo-  in  fidcicomraiffo  intcr  viuos ,  difpofitio  [^j^**' 

inDnTv?-  lunJ™odocxijsbonis,quas  poft  mortcm  huiufmodi  erit  trahendactiamadliunc 

00,,    ~  in  patrimonio  Patris  repcriuntur  pcr  cafum  arg.eorum,  quae  docct  ^«rro^ 

tcxtum in l.vlt.  ff.  de  lib.  agnof.^nsi  ctiam  inl.fi confiante  in  qiufi.  nona  primd  pdrtis 

potcft  alicnarc  in  praeiudicium  dotis  ff.  folut.matrim. 
adijciendo  obligationem  bonis,ne  alie-      T^*^^^  partuce ,  quia,ficuti  in  fubfti- 

nentur;  Non  fic  autcm  rcs  fc  habet  in  tutionibusillacondicio,fi/iflr  /(^{;,non 

alicnationebonorumfidcicommiflicon-  folum  tacit^  fubintclligitur  ,  quando 

Aituciper  vltimam voluntatem,feu  per  rub(litutio£a£Ue(linvltima  volunute> 

tcftamentum  ,  quia  folummodo  pro  fcd  eciam,  quando  fa^kacftinccr  viuos,  gy^^j^j 

ccmpore  mortis  infticucncis  iocipit  vim  prout  doccnt  lofeph  de  Kuf^icis  in  cm.-  t„retja„^ 

hab€rc,&  tunc  incipitdebitum  ,  qucxl  ment.ad  l.cnm  auMS  iib.j.cA8.maaj.9.t  pariute^ 

eftia  ordinc  prius,ac  proindc  non  po-  Fontanella  de  pa£i.  nupt.  clauf.  $.  glof.i, 

Hoc  dif.  teftilliprsiudicarc;  contra  cnim  impu-  par'tA.tiitm.p6.f  ^ntonius  Gamex.  tom.t. 

crimen    gnabcris ,  quia,  licct  pro  illo  tefflporc  1  var.refoi.  f  .5.  mmj^^./peregrinusde^ei- 

ftot    &  ^^^^^  y\uo&  conftituitfidcicom-  cow.arf^x.  num.^8. ,  &fe^q. ,  iu  eiiam 

qturc ,    n^''*"™ »  ^  P^"^  donationem  illa  bona_.  in tidcicomillis illa conditio,  nifi  ftnt  filis 

tranftuhtindoiUUnu(n,non  tcnerctur  </or«iu/4r,  qux fubintclligitur ,  quando 

dotirc,  expra:fumpu  umcnvoluntatc  fidcicommiffum  conftitucum  cft  in  vl-       .  . 

ciufdcm  doaantis  prxfumitur  fa&a->  tima  volunutc,  intelligidcbctctiama 

alicnacio  referuaioooere  docandi  filias  quando  fideicommilfum  confticunua 

ob  publicumbonum,  ficafuscucncric,  eft  intcr  viuos. 
quod  non  fint  bona  libcra>queis pollinc       Nequc  hic  audiendum  arbicror  Tf- 

douri ,  hocque  cxprcfse habcc  io^ontrf  tramdefideicomnuf.q.%.mm.^%.,AMai 

jlngelus  BoffiHsde  dote c.i^jmm.iZx.  fr«-  <jicit ,  quod  adacquau  raciodifpofitio- 

fi  finem .  nis  d.  auth.  res  qudt  C.  communia  de  legat» 

Neque  vltcrius  dicas^quoddifpofitio  fundctur,vcfupra,in  praefumpu  mcnce 

ind.auth.  res  qua  C.  ammunia  de  legatis  tcftacoris,  quxccftac  in  fidcicommiftb 

fimpiicit^r  fitfundaca  in  prac(umpca->  confticutoincerviuos,  quiadonaurius, 

vcrifimilitir  volunute  tcftatoris  ,  vt  &  (ic  paci(cens  cum  donatore  denoo.^ 

JB.aai  ^omtMerenda  tom.  i.  controu.iuris  lib.^.  alicriandis  rcbus  (jbi  per  fideicommif- 

prcfumi-  c.zj.  art. 10.  num.  57.;  quandoautcm.,  lum  coUatis  non  habct  afte&ionem  vl- 

tur  vo-  intcr  viuc»  conftuuit  fidcicommiisum  iam,ncq;obligationemaddefccndentes 

luntas     nonpoccftpracfumidccalisalicnacionis  illius,  adcoquc  &c.  Non ,  inquam,  au- 

con(ti-    volunutc  ob  caufam  dotis ,  cum  enixi  dicndus  eft,quia  vt  bcat  nouc  Fontanel- 

nientis    fg  ygjic  oftcndat ,  vt  fideicommif8uni_i  u  de  paS.  nupt.  d.  clauf.  5,  glof.  i .  partJi. 

fideicom  p^,ju;jngjt .  Ckjntracnim  adhuc  impu-  num.p^.  mirum  cft,quod  idcmTf/ravir, 

quan^'  gnaberis,  quia  nou  rainus  cnixc  volun-  cancroqui  dodUflimus,  fuam  inccntio- 

mftituic  utcmoftcndit,  vt  bona  fideicommifsa  nem  fundet  in  hac  ratione  ,  debebac  Solattttf 

c.iufa_    confcriicntur,  quando  fidcicommifsura  enim  aducrtcrc,  quod  difpo(itio  d.auth.  ratio.cui 

mortis ,  inftituic  caufa  moctis ,  ac  quando  infti-  res  qus  Cxommunia  dc  leg.  non  habcat  lo-  innititur 


ac  qii.in-  ^uit  inter  viuos,  ficque , fi dum  difponic  cum,niG  refpcftu  afccndentium ,  &  de-  cono*- 

do  mter      jpj-Q  j^^f^  jnortis  non  prjefumitur,  fcendcntium,quandofcilicecprohibitio 

*    quod  prohibcatalicnationcmob  docem  alicnandi  fitalicui  dcfccndcnti,in  qucm      *  * 

filiabus  conftituendam  ,  ita  ncc  dum  confertur  bencficium ,  &ficnonpoceft 

difponit  intcr  viuos  prad!"umcndus  cft,  haberc  locum  ratio,  quod  donaurius 

quod  volucrit  alienationcm  impedirc  nonhabcatafic(^ionem  immoa»]ualcm 

incaufahuiufmodidotisconftitucndas.  habebit  cum  ipfo  donatorc  ad  mulie- 

Sccundorationcm  exeodcducojquia  rcm  doundam ,  ficque  eadcm  vigct  ra- 

d.autb.  res  qu^  C.communia  de  Ugatis  pcr  tio ,  fiuc  prohibitio  alicnationis  £a^la>» 

ca,qus  docui fiA  hoceodemtit.(^ontraSus  fucrit  caufa  raortis  in  tcftamcnio ,  fiuc 

xyi.  dedote  primo  prtaot.zjjum.^.  non  intcr  viuos  in  donationc  .  Hacc  fcri  ad 

cftcorrc^ria  iuris  communis ,  fcd  po-  vcrbum  FontanelU  num.  p^, 
tiusiuscommuacfiiuorabiiCfCUin  rdpi- 

f .  XIII,' 


ContradusXVL 


$.  xiir. 


fidcicomniiiro,  fubiacere  oneri  reilini* 
tionis  dotis  vxod  6li) ,  fi  filius  alia  boM 
libcranon  rcliqucric  in  fuidcccfTu  ;  at- 
que  ica  rdolutum  tcftatur  in  Tuo  iicna- 
ttt  Cachalantx  fub  die  14.  lanuarii 


'Anaatb.resqint]ocum  habcat  inordinc    1614.  rcfcrentcEgreg.Scnatorelofepho 


i 

...ri , 


ad  docem  rcfiicucndam ,  quando 
donator  contraxit ,  qudd  do- 

Jiatario  dcfccndcntc  finc 
..  liberis  res  donata 


'Mxpuutur  Hatus  iifqmfitiMis  .  i.  .  . 
^HtfertMr  opini»  FonttaelUdicenli»  bmuM» 

efie  obnoxia  refl  nutioni  pm  d»t9  •  •  ftk  ■ 
'^pfnbatur  b^c  ofinio  .5. 

DlsqyisiTro  Xlll.SctnproniusPater 
contemplatioac  nutrimonii  initt 

intcrCaium  cius  tilium,&  Meuiani-. 


Fer r.  Cum  hac  opinione  cranfcundo 
Re/pondeo-etnwi  in  toc  hy  pothefi  :#ir 

vi  d,  auth.  res  qux  C.  commnnia  de  le^.itis 
iliabona  rcmancre  obnoxia  prorclhtu- 
tionc  docis  a  filiorcccpcx  .  JRatioexeo 
dcducitur,  quia  tcxtus  nid.nuth.  res  qus  ■ 
non  ibium  rdpicic  onus  dotis  confl^ 
taendsByded  etiamonus  ciuidemrefti- 
tuenda:,  proutcft  inconfciiopcncsom- 
nes  fcrc  DO. ,  quo  i uppoiito  canquam 
ceraoadreranoftram  ficprocedo.  Oay- 
ncs  rntioncs.quibus  innidcur  illc  textu<;, 
niilitant.xquc  pninoin  hoccafu,  ac  iti 
ali/s  in  prsccdcntibuspra;actis ,  quan- 
doqiiicicm  liic  adefl  coniideraciopubli- 
ciboni,  ne  vxonllariiij  indocaarcma- 
neat^f  vkeriusracioprxfumpcae  volun- 
tatis  cius ,  qui  m  illis  bonis  conflicuit 


Appro. 

bitur 

nio. 


X     cidem Cdio  fiiio  piurima  dona  ciculo  lidcicommiilum,  qui,  ex  quo contulit 

Sipont-  ^danationis  interviuOscontulicea  adie-  iUa  bona  concemplattone  illius  roatri- 

lur  conditionc,  vt,  fi  Caiusdcccdcrct  moiii),  prxfiinutur  ca  ContulilTc  in  or- 

tus  dif-  fme  libcris,cadcm  iionaad  ip^um  Scm-  duic  ad  eauumia,quscxtaiiiiKUrimo- 

qaifitio-  pronium  rcucrtcrcntur.  Decclfit  Caius  nio  poffunt  confequi  .  Confirroacur, 


mi. 


qui.i, cx  quo  Patcr  contulit  ill.i  bona.. 
intuiij  jiiius  iD.ittiinonij  iara  ratum 
hibuit ,  &  approbauit  iilud  matrima* 
nium,'?»:  vxo/em  lili)  acccpitin  nurum, 
crgo  venus  illain  uticaioncm  habuille 
praBfumcnduscfI,adcout,  f\  tuncintcr- 
rogatus  fui/fccaa  inicndcrct,  vt  ilia  bo- 
na  ,  quic  Jlipalaiui  clt  ad  ic  rcucrti  dc- 
cedence  filio  fine  liberis»  deberent  ad  fc 
reuerti  etiam  in  cafu  dotis  reflicucndx, 
rationabilit^r  pr«fumi  dcbcat  ,  quod 
irjnc  01  um  cxccpiiretf  ergo&c. 
Quod,  lidixeris,  quod  difpofitio  d. 


onej 
pro  hac 
opinione 


finc  libcris,  &  iuxta  conucntioncm  bo- 
na  reuerfa  funt  ad  Fatrcm  donatorem  . 
»£kg^t  lim.ad  aidecutioiiem  fae 
doris,quaminmacrunoniocontulcrat . 
Mic  aditatum  fuir,  iin  bona  illa  jpcr 
*tiMSanpronium  collaca  filio  lub  iUa 
•coaditione ,  vt,fi  filius  decederec  Qas  li- 
Jberiif  ad  fe  reuerterentur  (Aib  quo  ref- 
peftudiciuitur  bona  fideicommifl^ofup- 
pofita)  remaneantyincuiatapro  Jiuitu- 
modi  dotts  reftitutione . 

Mitco  pro  nunc  confideracioncm,  an 
Pater  pro  fil  iOj  potiOimum  f  fi  fuerit  fub 

patria  pocellate  teneatur  ad  reftitutio-    auth. res  qnx  habcat  locuni  ioi  u  mmodo 
nem  docis  indcpcndcntcraquibBicuft-    incerafccndcntcs.S:  dcicendentcs,vtfu- 
quebonisj  qusa  filio  in  ipuun  proue-    pra  notatum  eil,  in  oniinc  nd  hlias 
nerint,  fed reflringcndo  diHicuicatem    vtriufquc, adcoquc,quod  ncqucatcx-  ,*''If^ 
iuxta  dirpofitionem    dMfr.  r»  f«ie hic    tcndi  in  ordinc  ad  vxOrcm  rili;,  q"'^  i.pJ^fiti; 
inquirettir>an ilia  bona,  quatenusfunt    ncquc  a!ccn.iL'ns ,  ncqucdcfccndcnsdl, 
boaafideKommiflb  fuppofita  pcrillam    fcd  computaiur  tanquam  pcr/bna  ex- 
coadicionem,quoddccedcnte  filio fine    tranca»ttannidicam,  quod,cxquo  per 

matrimonium  facta  elt  vna 


4 

Sbliiitur 


•    liberis  ad.euindebeiuitreuerti,  fiaiia 
' '  iboaa  libera  eiufdem  filij  cnariti  noa  Ai- 
2      perfint ,  fubiaccant  oneri  reftitutionis 
Refemir  eodeo)  fiUo.foceptas  a  Mcuia 

opinio    vxore.  _  ' 

Fontanel     Propontt  hanc  difhcultatem  in  bis  fe- 

lcalTcre-  TlttrtakMfomi^Ua  depa3»tiift,titi^..         _   ^ 

^.glof.i.pmx.tum.^.  yiit^Wthtt^  texttis  difponac  non^ilblum  quoad  dc^ 
iJumlT^  iuliuodi  bona  collata  pcrPatrcm  filio  temconllitucndani,l'cd  ctjjin  i::i}:tucn- 
rcfticu^  contempldtiopc.  mji^imQoy  iiiiu  c«n  ciamrVtiqucratioai^eiuldemdocisie^- 
tioni  pto  ^IcuiaA  r^oo^  iHawKoaifilininm  toeitite^iga&iioln  eadem  fidciaNtt» 
appofitartim  ia  dowitiQiie  fobkda^  liijfii  1  iij|iijMrtpfciiii  iii  imiiliiii  1 1 1  1 


caro  cum 

iiiio  defcendcnte  a  donatorc,  &dos, 
quam  ilia  tradidityCelferit  incommo- 
dumeiufdemfilijjvidetur,  quod  tcxtus 
ad  hunc  quoque  cafum  rcipcxcrit,  & 
obligaucnt  cadcm  bona  in  fauorcni-. 
ciufdem  vxons.  Ddnde,  ex  quo  ille 


V 


laaextraneam ,  cum  dos  rcgulaiicer  frdfumpt.iSp.  mm. i  r. ,  ^  i  BMtxa  dt, 
fficipaturab  vWCtqwkiafSXiiiB^  wmmliorat.  dot.  rat.fiUtJf.c.S.tmm.xn., 
sutiu  extranea  idpeda  amndentn ,  quod  fcilicct  filia  pofset  Patrem  .  & 


«d  dcfixndaitk. 


f.  XIV. 


Auumpatcrnum  cotnpellcrc  ad  dotem 
(ibiconftitucndam.  UistamcQminiffl& 
obftantibus. 

Sendunt  in  hoc  cafitiiOQ  uuredidit 
pofitionem  d.autb.  res  qiut  in  nuorem_. 
eiufdem  filix ,  &  proptcrea  bona  fidci- 


Aa  locum  habcat  difpontlo  d.  atith.  res   commilli  fubiefta  non  poTse  alicnari  pro  R.ntione» 


fm,  fifBmina  doianda  aiiunde 
iaiieai  bonay  quibus  poA 


%ltftrtw  fenfnst  in  quo  procedit  titdiu.  i . 


I 

In^so 


dotc  cidcmconftitucndaJlo/4n<fw  i^a/  ^«•'«1«'»- 
le conf.9%.  num.p.  Ub.i.,  Rota  RomOM de- 
f'f'7i7.  iib.i .  in  noHiffims,  FmtmelU  de  ^ 
faS.  HMpt.  cUui\.^.glof.l.part.  1.  MUM.IO.  ftiniid©- 
Rationcm  ex  eo  deducunt ,  quia  tali;»  tca  • 
dirpofitio  eft  fubfidiaria,non  folum  rel- 
p6£luPatris,  quando  aiia  bonalibcra 
tLitiams  fuadentes  ]  adhuc  fiUam  dctandaM   non  habet ,  lcd  ctiam  refpe^u  ciufdeni 
effe  k  Tatre  ex  bovis  fideicommiffi .  x.     fiUae  dotandx ,  ergo  ,  fi^eadem  iilia  hl- 
Mationes  fuitdentes  ex  illis  im  f«i^  dttcm    bcat  aliunde  bona ,  queisjpolUt  dourf» 
•  fiUs  conflitui .  i.  noofubintrabicdiipontio//f?<«r6.Ad-  Difpoip 

ji^mafroopinione  afierenteexiUis  hm^   dit  Rou  Romana  relata  i  Trofpero  Fa-  '"'^'^- 

eonfiituendam  tSt  d»tm  filia .  4.  rinacio in  penult.vol.decif.decif.66.,quod,  ^ 

Trafertur  ^imodoemex  iUis  hms  coi^i'  fi  fiiia  habca t:  bona  ma ccnu ,  ex  quibus  ^ja,^  ' 
.   tmnime^ittmf^ ,  5.  ipfi  pofsit  doscongrua  con(litui,non-j  foimn- 

pofsint  cx  fideicommifso  dccrabi  boiUj  niodo  *- 

DIsQvisiTio  XlV.Confiituerat  Sem-   quibus  dutcturjergoaforuori/ihabcat 
pranius  Auus  fideioommirsum  in   bona  prppria  ^^tttinpolsit  congrua-* 
rebus  fuis  vocato  primo loco  ad  idcm  doscon(iitui,nonpoccritprohuiufipodi 
Caio  Nepote ,  &  uicceiliue  fiiios  ciuf-   dotc  ficri  dctradtio  a  bonis  hdeicommif- 
deaiy^JBlime&filijsiiipeEpeoiimper-  fis.  Adea/iuaBproparceaduerfadice- 
fcuerante  linea  mafculina,qua  deficien-   baotur  dc  ncccfsiute ,  quam  habct  Pa- 
te  vocauitalio6,  cuiuspnmo  vocacus    ccr,  vei  rubfidiarii  aui^s  patemuscK 
^  habuitfilios,  &filiam,  cumque  non.«  .  officio  paterno  doundi  filiam,  quan- 
'  liabcret  bona  libera*  quibus  ^gobct  fi-    tumuis  diuitcm  rcfpondct  fmtanella  de 
liam dotare , iam animuni liirigcbat  ad   ^a&.nupt.d.  ciauf.^.glof.i.part.%.nM.io. 
•lienandabona  fideicommiiso  fubicfta  ,»  fine  ca  proccdctc  quoadlibera  bona 
pio-doie eidon  conttituenda  i  contia.rf  .patrisj  fi  oiub  Jubct ,  non  qi^oad  bon» 

rnexcipidMntalij  vocati ,  quod  ea*   vincukta/oe  fidcioomffliiioiub  c^a . 
filiahabcrecaliundc  boQa>quibus      Contrarium  tamcn  cxprcisc  ciuccnt, 

gtfset  doteffl  confiituere;  adeoquejUL.»  .fcilicctadhuchabcre  io  hoc  caiu  locum 
uorem  ciufdem  filis  nilDn  poise  nabere  ijuahjres  ^ua ,  &  polse  aiieoari  bona  fi-  4 
locumdifpofitionemtfufitfibj^jfiM^quf,    dcicommusaad  coaftitueodam  docem  AJi.-iuira 
cumfic fuDfidiaria>pfouidet  tantumin  Mu^,  quannimuis  aliundc  diutti  ioan-  P''^  °P'~ 
cafu  ,  quofilia  deberrtindotata rcma-   nesjtagelia Bof^usdedotc c.i6.  ««w.iiS.,  JJ^^jp 
aeie»  quod  euenire  ncquit  in  pnslenci    Oddus  dc  fideicommiff.q.^p.  art.^fFufarius  ^  jnj^ 
cafu^um  cadcm  filia  habcatiquo  pollit   cohf.j.pcrtotum,  &pra.cipui  num.}.  lo. ,  confti- 
dotari .  Quasficum  hic  fuit  quomodo    &  i,i„&defubflit.q.^}i.n.it^^.,<i^fcqq.  mendain 
hzcconcioucrfia  cfsct  dirimeoda?         Raciones  plurimas  ad  hoc  corroboran-  daal 

Vidcbatur  diccndum  ,  quod  adhuc    dum  congerit  diaus  Bofsms  hc  cit.  om- 
.efset  locus  difpofitiooi  (/. ««r^.r»f«<>    nino  videndus.  JNoDisproiundamcnto 

Juandoquidem  non  obftance^  quod  huiusopiiiioaisviu,  velaitera  fufficiac  ^ 
icta  filia  habcret  aliundc  bona,ratcr  addiupra!ccdenti,quam  in  r.itionc du-  .  • 
"•J"  cx  oiiBctopatcrno  tcoetur  candem  con-  biundiconliderauunus,  quxiuftcicn- 
hac  fiii'  S^ui^dotareperca, quslat^inpraBce-  t^rnoncluditurafo»f<Mf^4/oc.rir.MMR» 
dotandi*  ^cncibuscommendauimus, &  infubfi-  10.  infin.t  dumdicit  intelligi  onus  cx 
i  Patre  dium  Fatris  ad  id  fflunens  tcnerctur  otficiopaccrnoinPatiiedotandihliam, 
cx  boois  auu»  paeeraos;  inter  cKcecas  tutem  ra-  qualitiiffluis  diuitem ,  prooedcie duiii* 
fi^toom  tiones,  proptcr  quas  craanauitdifpofi-  taxac  quoad  bona  libcra ,  non  autcm 
mm  »  tioii.«Mib.capotiilimum  cnumeratur  a  quoad  bona  fideicommifso  fubic^, 
^rmmieBsie  f^jmtjAttf.^.^.i.t^.  quandoquidcm  fideicomffli&um  intelli- 
h V4t     Mimmij$frtfmtt, ^.4.  (iuif  iflttiKiitiin  Iiib  cada  daufuia^ 


6q0     '  CojitraAusXVt,- 


ftfaniance^,  qtis  ipfe  inftftotor  €ioere< 

gietetur ,  cum  tcftator  id  Voluifscccn- 
ttiif^bliaeredibus,  &  vocatis ,  quod 
^e  fiicete  tetieretttr ,  il  e^c  fuperAm , 
(cd,fi  ipfccfsct  fupcriicsjinca  hyporhefi 
tcnerecur  doure  filiam ,  fcu  ncpcim  , 
qnantnmttis  ditiiKm ,  ergo  dce.  Vna 
.      iamratio  fic  huius  opinionis ,  quia  tcx- 
rr  tus  f »  d.attth.rts  qtue  Cjcommunia  de  legat., 
&hnmtb.  ie  refHmin^itt ,  &ea,^put 
.         !  firit  §.  qumohrem ,  &  in  l.  mulicr  §.  cnm 
frogweretmr  ff.  ad  Sen.  Confidt.  Trcbell. 
^>  Cpttfttcttit  regalam ,  quod  bona  fidet-' 
■  conimirti  aiiciiari  porsmt  proconftitu- 
'  "    tione  dotis  liberorum,liporcio  lcgitims 
laon  fafficiat  ad  docisbbttgacionem ,  & 
clcmdc  fit  exccprio  ab  cadcm  rcgula  , 
^uado  lcgitima  fu^ficicad  candemobli- 
gacioncm ,  ergo  non  eft  lacienda  exten- 
liociufdctnexccptionisadaliumcafum, 
.  quando  fciliccc  filia  dounda  habcc 
"  [  alhlndebona,qutbB5  pofiit  docaH,qara 
exccprioncsfunr  flritli  iuris.ncc  tr.ihcn- 
j        dx  dccafu  cxprcfso  ad  cafum  nonex- 
prcfsumj  Nequeaduerrartpdrsniiceat 
^*"*?^  qui  fupri  diccbamus,fciHcctdirpofitio- 
nls^Sc-        d.aMtbjres  qus  non  efsccorre^riam 
xca&o  '  inrii  cooiittnnis ,  fed  itts  commune ,  fle 
"vtiqucfauorahilc,  adcoq;  pofsc  cxrcn- 
di  i  Noo ,  in^uam  ,  aducriari  pofsunc , 
*quia,vtnotantDD.  inhacmaceria  fcn- 
licntcs  tahs  difpofitio  dicitur  f.iuorabi- 
lism  ijs>  quac  concernunc  fauoremdo- 
'tisi  &  natrimontj ;  trahereautem  liroi- 

tationcin  induflatn  pcrtcxtum  ind.anth. 
res  qnXf  quando  fcilicet  kgicima  cft  fuf- 
ficiens  ad  bblfgationem  docis  (in  quo 
*        cafu  eximunturab  onere  dotationis  bo- 
na  fidcicommiiso  iubie^a  )  ad  cafum , 
'qtK»  filia  haberetaliunde ,  quo  dotari 
^        pofsct,  noncfl  fauorabilc  ,  quinimmo 
•*   .   odiofum  ipG  doti ,  &  fiiix  dounda: . 
' '         Quid  iamconcludcndura  ? 

^         Rcfpondco  potiora  cfsc  iura  pro  hac 
Pratfer-  ^ecunda  opinionc ,  inqua  probanda  vi- 
nr  opi-  cerius  non  immoror»  curodeeaiatfe 
nio  oo-  cgcrim  Jnb  hoc  eod.  tit.  CmitraSiis  xyi.  de 
«ns  5^  dote  I ,  prMot.X}.  nmu.^^. ,  &  feqq. ,  vbi 
eciam  ommbus  centrariis  ratisn£Vuro 


5.  XV. 


_  ..I 


Ad  quem  IpeZlet  probare  extitifle 
nODCxtithle  bona  libera  «d  efie- 
€tam,  vc  intrtc,vcl  non  bucc 
4,amb.  rtt 

srMMjiiLirH. 


illu 

ftituen-  f"">adquaproptcrca  vos  prociariori, 
<Um  cfle  ^  vbcriori  nocicia  praerentis  contn>> 
docem    neifti  iaBiiKi  '.  ' 


Duplcx  fenfnt  HUiBexfm^ .  1. 

Scni mn^  doccns  ad  fubfHtMtum  pertinert 

trobare  extare,  vel  neuextitifie  bomli' 

bers .  X. 

^ontrariafententia  docer.f  addotmiam^vel 
ad  agentem  fro  ipfa  fpeSare  frobare  nmt 
extare  ,vetMnextitif}e  alid  hvlu . 

Si  fideicommiffarius  frl'£,  vcl  ipfa  f;hi  velit 
ctmtradicente  fid^ituto  dottm  coufiitnere 
ex  hemtj^ikkemmifft  omis  probimii  tiiet 
bona  mn  rxtare  ad  ipfoi  prrnnet  .  4. 

Si  mtUier  agat  in  iudicio  aduerfus  fideicom- 
wUfferbmn  pro  dote  ad  ipfam  fpeSat  pro- 
bare  alia  bona  Itbcra  non  extare  .  5. 

Si  fid^itutns  fofidotem  cotijlitiitjmateiie 
ad  UUns  ameatiemmipfe  ieberetfrJMn 
iii4'b9M  l^Aextit^,  6. 

DIsQ^  i<;rrTo  XV.  faxca  dopliccntS 
lcnfum  cxaminari  potjfl  praefcns  , 
ticulus;  vclquateousantc  aiicoacioi^em 
'bdnoruro  ex  caufa  dotis  vxor ,  ren  ■ 
fidcicommifTari)  pnctcndat  fibt  dfitefll 
ex  bonis  fidcicommiifis  conllitui  (ub 
prxtexru,  quodalia  bona  Jibeta  nonl 
cxtcnt,  quibuspoifitcongruedorari,  &: 
(ubftitucus  contcndac  olia  adcilc  booa 
libera,  quibus  poffitdotart ,  adeoq;  noA 
facicndam  eflc  dctrjftioncm  dc  ndci- 
commifiopro  doce  coofticueuda ;  vel 
quatcnus  lam  dosdebonisfideicoroaM^ 
fis  confiitutacfl,&  pcrcoiilequensfaAfc 
ipforutn  alicnacio,  &  fubflicucusagat 
ad  vendicacioncm  fub  pnetcxtu,  quod 
adcrantbona  libcra ,  &  fatmina  dotata 
excipiat  iper  ncgattonem,quod  udeilenc 
boiia  liberaiqoibuspoflet'dotari>atgiie 
iuxtahunc  vtrumquc  fenfuraoriturra- 
tio  dubitandi  >  an  ad  fxiniaam  dotan- 
dam ,  vel  dotacam  incumbatoniispr»> 
bandi,  quod  alia  bona  libera  none*» 
tcnt,  vel  non  exiitcrmt,  an  vcroad  fub- 
llitutuin  probaodi  yquodalia  bonali- 
bera  cxtcnr ,  vel  extitcrint  ad  cffc(f^u  cx» 
cludciidi  eaiidcm  fxminamadocc  quo- 
ad  eadem  bona  tidcicommiffa ,  vd  vio- 
dicandi ab ipfa,  fi  iam  rccepcric.     ^  ' 
In  vniuerfum  nulla  fadta  difHnftio- 
ne»  anadhuc  non  nccoliat  i  1  I'  'is 
gdcfenmmifliy  fcd  coofcrcada  ,  an  vcr6 

jan 


I 

Duplet 

tmuura, 
tji:en>  po 
telt  axd' 
ciai- 


DeDoteI.Dirq.Iir§.XV.  ^or 

iam  fucrit  collata  docent  onus  proban-    ad  fidcicomraifsarium  grauatum  intcri- 

2      di  cxtare  ,  vcl  cxtitiffe  bona  libera-<  dentcm  cx  bonis  fideicommiffi  codituc- 
Senten-      dotcm  faeminae  conftituendam  pcr-    tadotem  iilixprobarc  ,  quodalia  bona 

(udoces  tincrc  ad  fidcicommifTarium,  fcufubfli-  libcranoncxtent,  quod  idemintclligc 

id  fabki  tutumagentcm  ad  impcdicndum,  vel  de  ipfa  mulicrc  ,  quando  ipfa  cfscc 

ninjm     auocandum  'Decius  conj.  ^ip. ,  lacobus  fidcicommifsaria,&intenderetdcbonis 

pcrtincre  Cancerius  inprima  part.  var.  refolut.  c.p.  grauatis  fc  ipfam  dotarc  ;  in  fccundo 

extare"  </e  rforr,     </o»<if./wo/>ffr  ««pf .  ««m.  lo^.,  cafu  hoc  onus  vidctur  fpc&arcad  ip- 

vel  exti-  A^^f**  ^ntonius  de  Vetra  in  traS.  de  fidei-  fam  vxorcro ,  cum  ipfa  ctiam  fit  aftrix  i 

tiflc  bo-  cotmnifi.  quaSl.^.  num.jd^. ,  Teregrinus  de  m tcrtio  vcr6cafu  fpc^tarc  hoc  onus  ad 

na  libera  fideicom.  art.41.num.  75.  ,  &  alij  plurcs  fubflitucum  agentera  ad  rci  vcndicatio- 

apud  Fontanellam  de  paS.nupt.  clauf.$.  ncm.  Quid  igitur  concludendum? 
^/o/tf  i.ptfrf.i.fWOT.i^.,  quietiamrcfert       Rcfpondco  primo  .  Si  fidcicommif- 

rationcsprohacopinioneanMm.i^.x'/?;  farius  grauatusrcftitucrcintcndatcon-    J7.  - 

j     ad  iS.  tradicentcfubftitutodc  bonisfidcicom- 

-    *        Gontrarium  fcilicct  onus  probandi  milli  dctrahcrc  ad  conftituendam  do-  jni/farmi 

(ca-  nonexurc,velnoncxtitiflcaliabona_.  tcmprofilia,  vd  ftcmina  ipfa  fidcicora-  grau.i- 

tcntiado  libcrapcrtincrcad  vxorcm,feuagcntcm  mifsograuata  rcpugnantc  codcm  fub-  tus ,  vel 

censpcr-  nomineipfiusdoccnt  loannes  BaptiJiaCo'  ftituio  vclitfibiipfi  cx  illis  bonis  confti-  "pf^  ^^- 

tineread  flade  remed.fubfid.remed.6.num.4.ftiatta  tucrc,  onusprobandi ,  quodalia  bona  min.i  gr.i 

cfln/ijS.  num.6.,  &  7. ,  Crauctta  conf.jj.  libcra  non  cxccnt,  pcrtinct  ad  ipfum  fi-  "^„11,^"" 

nhatoiru  '»*'•* ^  » plurcs, quos  allcgat idcm  dcicommifsarium ,  vcl  ad  fxramam  ip  doccm 

non  ex-  ^<f"f'">^(^'*  loc.cit.num.iS.,  &  deindcrc-  fam  fidcicomraifso  grauataro  .  Cofla  de  coftitiiere 

t.ire,  vcl  fcrt  pro  hac  racioocsplurimas,  qucm  remed.fubfid.d.remed.^.mm.^. ,  Teguera  cx  bonis 

non  ez.  tuconfule  .  dccif.\i6.nim.^. ,  Marxarius  inhpitome  f^Ae^^om 

fiiiflc .       Vt  ciarius  hac  in  re  procedamus  de-  de  fideitom.  q. 48, ««m.  7. ,  a  quibus  dif-  ^'^^^ 

bemus,  vc  fupra,cafus  diftingucrc  ;  vd  fentiri  non  vidctur  loannes  Angelus  Bof-  ^1^^, 

ctenim  fideicommilTarius  grauatus  rc-  fms  dedote  c.  id.»«w.  138.  Non  moueor  tona  n5' 

fticucrc  vult ,  &  intcndit  dc  bonis  fidci-  ca  praecis^  rationc ,  dc  qua  infra ,  quod  exrare 

commidi  detrahcrc  pro  conftitucnda_,  inhac  hypothcfi  ipfe  fideicoramifsarius  pernnet 

dotc  filiae,  fcu  fxmina  ipfa  fideicommif-  fiuc  fuerit  Patcr,  fiuc  filia  confideratur,     'Pf°*  < 

faria  prsccndic  cx  bonis  fideicommiifi»  vt  a^or  ,  ad  qucm  vidccur  proptcrca_. 

illorumque  alienationc  conftitaerc  fibi  fpc<fkarc  onusprobandi  fuam  intentio- 

dotem  contradiccnte  fubftjtuto ,  vcl  ip-  nem,  (cd  ea  ducor,  qua  in  fimilibus  mo-  . 

fa  mulicr  a  fidcicommiflario  grauato  uetur  Rota  Rom.ina  p^rt.z.  dinerfdecif. 

pctit  fibidotcm  conftiiui  ,  &  in  iudicio  no.  ncmpe  ,  quod,licet  ipfc  fidcicom- .  ^  /- .  , 

agit  aduerlus  iplum  ad  ciufdcra  dotis  mifsarius  habeat  legulam  pro  fecx.vi  'omJJ,," 

Varix  conftitutioncm  ,  vcl  tandcm  conftituta  auth.res  qux  C.communia  de  legatis  ,  vt  f4rius  n5 

^nfide-  iamdotc  ,  fiue  per  fidcicommiftariunLj  iciliccc  poific  detrahere  doccm  pro  filia  h.ibetre- 

rationcs,  grauatum  mulicri ,  fcu  per  ipfana  mu-  cx  bonis  rideicoramiilis ,  &c  itcm  ipfa  fa:-  gul.im 

fcciindu  iicrcm  fibi  ipfi  ,  fi  ipfa  fucrit  fidcicom-  minagrauaia  profua  dotc,nihilominus  P''^  |?  > 

P^  millo  grauata,  fubftitutus  in  codem  fi-  hxc  regula  noncftabfoluta ,  fcd  quali-  i""]:^ 

»nin.in*'  dcicoramiflo  agit  ad  auocandas ,  fcu  ficataj fi fcilicetnon  extcnt  alia  bonali-  ^ 

ciculus  .  vendicandas  rcsiam  indotem  collatasy  bera,nonalicer,  nccaliomodo,  quiau- 

fiue  immcdiate  ipfae  fuerint  in  dotcm  tem  fc  fundat  in  rcgula  qualificata  de- 

collataemarito,fiue  fucrintin  aliosalie-  bct  probare  rcgulam  ,  &  qualitatem., 

natae,  &  cx  illis  cxtrailum  prctium-.,  Bartolus  in  l.nonfolim  $.fed  ,& probari 

quod  fucric  in  dotem  collatum;  £x  hac  num.p.  ff.de  nou,  op.nuntiat. ,  teliniis  in  c, 

cafuum  diucrfitatc  pofl^unt  forteoriri  auditisnum.  ij.de prxfumpt.  ,  Martha  de  Renili 

diucrfa  iura  dccidcndi ;  nam  in  primo  fuccefj .part .4.  q.ii.art. 10. num.p.,  Fonta-  qualifi- 

cafu  fidcicomraifsarius  grauatus  rcfti-  nella  de  pa£i.  nupt.  clauf.  y .  glof.  1 .  part.  x.  cft 

tuerc  confideratur,  vt  ador  aducrfus  num.  19. ,  loannes  .Angelus  Boffius  de  dote  ^^^^^ 

fubftitutum  ^  in  fccundocafu  gcritvi-  c.id.wflw.ijS./n^w.  Addcvlterius,quod 

ccm  adloris  ipfa  vxor  tam  contra  graua-  difpoficio  auth.res  ^««eaducrfus  rcgulam  n^j^c  , 

tum  ,quamcoutra  fubftitutum  ;  in  tcr-  gcncralcm  ,  &  abfolucam  in  l.fin.  §.  fed 

tio  vcro  cafu'  ipfe  fubftitutus  agens  ad  nojlra  l.Marcellus  §,  res  qitxff.ad  Trcbel.  eft  . 

auocationcm,  feu  vindicationcm  cftac-  conditionalis ,  fi  fcilicccalia  bona  libcra 

tor,alicnans  vcr6,&  ille,in  qucmfadta.  noncxtcnt,conditionalisautcminducic 

fiiitalienacio,confidcratur  vt  rcus.Cum  formam,  &'qui  ex  conditionali  adtu  ali- 

igitur ex  gcnerali  rcguia  a£lori  incum-  quid  prxtendit,prius  dcbet  dcraonftra- 

bat  onus  probandi  (uam  intentioncm  ,  re conditioncm  lilam  cfse  adimplcum . 

yidctur )  quod in  primo  cafu  pcrtifleat  Addc  vltenus,  quod  fundamcncum., 

Gggg        inicn-  i 


6o2  ContraausXVL 


intentloais fidcicoramifsa rij  contenden-  runt  aducrfantes  plurinia  ar^toenta » 

cisexbojiisfideiconuiiiilidotareeAnon  qustamen  fctb  in  idem  ooinqdMati  ^P«- 

ciiJlencia  bononiiii  libetoruin ;  fiinda-  priamni  dcTaBiitur  ex  glcf.  m  Lnm  i<efe>  """^"i* 

mencum  autcm  intetitionis ,  ctiam  fi  in  gr  verb.  haredis trobatioff.de  probat.t  vbi,  "^^^ 

f^nin.  negatiua  oonfillit,eit  probandum  Barto-  fi  iueres  dicat  eue  tantura  ia JuBrcdiutej  ( 

fDentiun  bitiBLi»^nim.^.ffjieverh.Mig.,B»^  6eiioopluMiip6ndplmjMBinicumbit 

intentio-  eulanus  in  tra£l. ,  qui  teneatur  nc^atiuam  onus  probandi,  adcoque,  fimulierdi- 

nis ,  n  in  po^vjrr  in friacif.mim.z.  Adde  vlterius»  cat noadse alia  boiu  praBterilla»  quae 

"^i^nfl^  quod  ia  lure  pocius  attendatur  reguln  fahc  fideioMBiiiifio  fupponca»  baoeae 


Ikac    eft  pi^O^^^it^u^ ,  quam  permifliua  Bartolus 

-I  -  ^  J.r..r^-a  ....  I 

«om. 


fuara  intentioncm  fundatam  .  Sccun- 
Iffobiin—  iJi/.j.  mfriticif.ff.  de/HfDeti.tut,i  euidcos    dum  dcTumitur  ex  ijs,quae  habci  ^/ir^e' 
auRm  dl ,  iqood  fatiftitatus  vtacnr fe>    lutm /.  k  D.Vh^.  m  vetiditieiieffjeremi, 
gula  prohibitiua,intendens  ver&dotarc     ybi,  quod  ad  facicnda  bonorum  alicu- 


|us  exocutiooem  fuiEcic ,  quod  agens 
dicatcalia  efie  iKMia  in  boni»  dd>itorb, 

&  non  plura ,  &  fiquis  plura  efsc  afse- 
rcrct,  ccncreturiilaprobare.  Aiiaag- 
glcunerat  ^«ac«rfw  iufrimafttrt.vef.H' 

fol.c.p.  de  dote  y  &  donatione  propternup- 
tias  man,  loj.fCr  feqq.  Scd  £iciU  ncgouo 


reguia  dumtaxatpermiiEua . 
Refpondeofecundo.  Simulieragac 

aduenus  fideicommi(sariura  in  iudicio 
ad  confecutioocm  docis  in  bonis  iidei- 
^     oomoiiffi ,  probabilius  fpe^ac  ad  mulie- 

Simulier  ^^'^  ad  eludendam  cxceptioncm  fidci- 
ag.it  in  commirsarij  probare  aiia  bona  libcra 

iudicio    nonextare,  quibus  pofiticcooeruido-  diflbluuntur,  &quldemprimumooa.> 

«dMilus  uri  fontanella  de  paCi.ni^t.elat^^.glof. i .  poteft  adaptari  prasfcnti  inftituto ,  cum  •  * 

»»*»^  p«rf.i.BW».i8.,  &  feqq. ,  stepifMiu  Gra-  m  difta  glofa  agatur  de  hasrede,  qui 

TdiS^m  r''tMvtf'/^</<>^''o'">%*'>ili'MM.»l4  inuenunum  confecerat  ;  qui  habec 

fpedtat    llodirrnacontrou.itff.lib.i.c.^i.num.]^.,  propicrca  prxfumptioncm  pro  fe  per 

probsire  iMdoiticiu  MoUaa de  frimtig. libu^.^jji.ix.  cextum ;» l.fin.  §. licentia  ff. de  tur.  dcitb. ; 

oliabona  verfjemnviim,  6caIijpTuresqtt0sauc^  hic  autem  agitur  de  muliere  allcgVMe ;  

libera  no  gat FontancUad. num.iB. ,  &  loames .An-  non cxiftcntiam  aliorum  bonorum,  pro  tar, 

gelusBoffiHsde  doted.c.i6.fuim.ij9.,l'Kct  quanon  miliut  illa  prsfumptio contra 

.comirariain  ipfe  videatur  fcntire ,  non  hxrcdem ;  quod  idcm  dicendum  eftad 

icn  cxprimit  fuam  mcntcm  .  Ratio-  fccundum ,  nam  ibi  crat  (crmo  de  cxci- 

pro  preccdenci  rdponfionc  addut^tf  piente,quod  contra  debitorem  non  fa- 

BMttl  lljHie  ifiio^iie^ncludencfer  aa  cflec  icgictmi  difcttffio,  6f  dicitur» 

euinccrc;  Ncquc  obcfse  potcft,  fi  dica-  quod,quiallcgat,inegitimamcrseillam 

curcxquaiicatc  pcrfon{f«mmcedotan-  difcu^ioncm ,  6c  plura  clsc  bona  inbo* 

jdte  Hc  exigente  publifca  ftifyme  fbrtius  nis  debitorts,  tcncatur  probare  cfse  plo» 

iuseidem  fajminJC  afsifterc,  quam  fidei-  ra  boiia ,  nara  alter  habcc  praifuraptio- 


Sotuitur 


commifsario,  qui  tcnccurdocarc;  non, 
inquam,obcf^cpoccft,quia>licetfaBmina 
ius  h.ibeat  ad  dotero,fiue  ex  bonis  fidci- 
commifsis,  quandoaliabonaiibcra  non 
cxtant,  fiuc  cxbonisliberis,  fi  bccex> 
.  .  ccnc,adhoccamen,vtexbonisfideicom- 
mifsi  illam  confequatur,  necelsaria  eft 
^J^'"  pcobatio,  <juod  bonaliberanon  cxtenc, 
ne  illa  fublmt  oneri  auocattonis ,  &  vt 
fe  tueri  pofsit  aducrfus  fubilitutum,cui 
cacRroqui  facienda  efset  refticucio  . 
Quamobrcfo  aduerto ,  aduerfus  fidei- 
commifsarium  ^rauatum  ex  vna  parte 
refiicucrebooa  lideicommifsa ,  &  ex  al- 


ncm  pro  fc  racione  difcufsionis  iam  fa- 
flx;  hoc  autemnoneuenicinmulkce 
allcgante  de  non  exiftentia  bonorum^ 
libcrorum ,  cum  nullam  habeat  pro  fe 
iuris  praefumpcionem  quoad  caleuu 
nonextftentiam ,  in  qua  fundat  fuami^ 
iutentionem ,  quara  propcerea  probare 
tenetur . 

Refoondco  tertto .  'Si,po(lquam  mu-  ^ 
lierexDonis  fideicommifsis  fueritdota-  ^  .. 
ca,  &  bona  in  dotem  fuerint  tradi  ta  ma-  fubft^* 
rito,  vel  aiiomodoalienatacaufadotis,  '"a^x. 
fubfticutusageretadauocationem,feu  ^ 


vindicationemillorum  bonorum  fubeo  Aitneun 

tera  obligacum  fiacminam  iilam  docare  praetextu ,  quod  tempore  matrimdni;,  ageret 

vix  poise  haberc  iocum  pr<Bfentem  ref-  icu  docationis extarentailia  bona  libcra,  ad  ip&in 

ponuonem ,  quandoquidem  iCUdi iUa^  onus  probandi  talem  exiftentiam  bono-  auocan^ 

ioauna  ius  habeat  addottmfiueexbo-  fumlibecorum  pertioecttadipfumfub-  j'^^/^ 

nts  libcris, fi extent,  fiue ex  bonis  vincu-  ftitutum  iotendcncemret  Teodicatiooe,  ^^05..,,«, 

latis,  fiilia  non  cxtcnt,confcquendam,  feu  auocationem.  LitdomcHt  Molina  i<->  Lodbo^ 

finifi|aia.OcdioftAd  ipiiuB comjyllgcc-  friaevg. Iib.^c.j.mim,i6i ,  "Petra  defidei-;  i»  jjbcM 

ttraa fttAandamlibierii  tftat aoB mr  cemm^s  q.8.Mimjt6o.i»fin. ,  veregim  eatim^ 

tare ,  cum  illc,fiuc  cxtancibus»  fiiyooo  defideicom.artj^i.  num.  7^ . ,  Menochifu  ie  tins, 

jBuaJBObus  toieacvut  (jl^fi;^:.^.  fritfimift.Ub^pr4umpt.i8^jim.9^^tc- 


I^COO^e-    fkflifif^f^i^  dif£cpt,fiir^j^i,fm^}.p 
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%lafeardMt  de  probat.  coacl.  xo6.  tunu.  15. 
Non  moiMor  ea  prscis^  ra  tiooe » quod 
Rationes  in  hac  hyooihcfi  ipfc  fubftitutus  com- 
pro  tuc  puietur,6£  propric  fit  ai^or*  cui  ratjoui 
Kfpoa>  multum  fidere  videtur4(f£huM|^4rAit 
6oae,  deprobatj9Cjcit.,Calvlttriu$,q\ii3ifun- 
dameatum  intemionis  fubftituti  agea- 
tiiadfd  vcodicatkNiem  nihll  aliiurell, 
^uam  prasfumpta  exiflcntia  bonorum 
liberorum ;  ex  regula  autcni  prxccdca> 
t^rpofita  in  illa  aAione  fundamentum 
intcntioniscftprobandura.  Addc,quod 
non  condante ,  an  pro  tcmpore  dotatior 
iiisfuerintbonalibera,iiecae»pFBruiiipN 
tio  ftatpro  pofsidcntCjCuiusfempcrme- 
lioreft  conditio,&  intcrprcutioicmpcr 
fM^enda  eft  in  fauorem  eiufdcm  >  ctgo 
onus  transfunciitiir  in  aflorcm  non  pof- 
fidentemprobaadijquod  pro  eo  Kmpo- 
xefiieriDC  boiva  libcra  ad  eflBftaan  au(k* 
«mdi  k  NOpolfeaocc  bQiu«  )u«aAa 
folndet. 

Neque  obllantea ,  qtmia  pnma  re(^ 
ponfione  afierebantur  ,quod  icilicetre- 
ftuia  profubftituto  lit  abfoiuta,  quod 
inljoet  bona  fideicommiflb  fuppouca^ 
nonpa^sint  alicnari ;  rcgula  autem  in 
Sdhran-  fauorcm  vioris  cx  vi  d.  auth.  res  qu4  C. 
cur  qiix-  commima  ielegat.  (itqualificata,  &con- 
'«Jmu  in-  ditionalis  ,  adcoquc  ad  dotantcm,  fcu 
do<atam  fpcilct  onus  probandi  huiuf- 
^99^^-  nKxiiquaiiuccinuempe>quodnoa  fue- 
rintproillo  tcporc  dotaiionis  bona  ii- 
bera>  qucist^niiaa  polsit  douri  ^NoOy 
inqaam»  obe6epofsunt ,  quialicet  ea^ 
qus  dicuntur ,  u  funpliciter  fumantur» 
vera  fiu(;&illunt  tamen  concurrentibus 
alijtcircuiiftaociis,  &  prxfumptionibus 
prxpondcrantibus ,  cuiufmodi  eft  radi- 
cau  poiscisio  ia  £smiaadotata,condi- 
'   tio  aaoris  in  calt  aftibne ,  qui  tenecuc 
probarc  fundamcntum  fuxintentionis, 
^guia  prohibitoria  >  qusiniure  prs- 
pOuderataAioni  prorecutori«,qua;om- 
xiia  in  pr^Bfenti  hyjK)thefi  militant  ad- 
uerfus  lubiiitutum  in  £auoremfaemm« 
doutx  . 

Quod ,  fi  vltcriusdicas,  quod  non_. 
miaus  pcr  cicipicutcm  probandum  fit 
lundamaotum  ioteatioais  ad  eludeo- 

dam  aaionem  agentis,qu.im  pcr  afto- 
jremfundamcntum  mtcncionb  ad  agca- 
dum  pcr  tcxtum  inl.x.ff.dc probat. ;  nc- 
quc  in  hocconilderanda  cll  ditfcrcntia 
inter  cxcipicntcin,  &  agcntem ,  quia_. 
MuTier  v^c'^^"^^  dcbct  probarc  fuodaaieiitam 
habetfu-  P^^oprix  intcntionis  ,  quandoquidcm 
datum    cxcipicus  in  exceptione  lua  fungitur 
MuiQp«f  fflunere  aOoris ;  ftatim  impugnaberis , 
'^"     quia,cumexcipicns,quiconucnicur,  ha- 
bcAt  radicatum  ius  mporsefsiOiic,fuih- 
ficj  iiall^ec  alia  booa  libera  ccmpore 


dotationis  noo  fuiilc  ad  transfcrcndum 
onds  in  ageaiempfobaiidi  contrariom» 
6c  hoc  exigic  nacuft  dnfilem  QMq^. 

tionis  . 


5.  XVI. 

An  ,  fi  fubfticucusprobaucrit,  tetniporc 
dotatioo»alia  bona  libera  extidl^ 

poffit  auocare  dotcm  folucara, 
b  modo  bona  iibera  non 
csBeiitt  &£nDloa 
xcmaneret  in- 
dotata  t 

Stattts  fik^H  expofitks .  i. 

Rdtiones  fH.tdrr:tcs  etiam  in  hac  hypothefi 

nonpojjcfubfliiutwn  auocare  lUa  bonadoc- 

taiadotem  .  i. 
.Agente  fubflitHto  ad  auocntionemdotis  pa- 

tefifamiaa  dotata  fe  tucrt  ixM^cio,  nc 

remaueat  uiuata  ;  j. 

Dlsqyisirio  XVi.  Vrgentc  tcmporc 
nupcia  rum  Flaui«  fiiis  Theod<>> 
ricus  Patcr  fidcicommiffarius  cx  bonia 
fidcicommiU)  coaitituit  doiemcongrui 
miileaurcorumycumquacofitraifluat  • 
fuit  matrimoniumcum  Philippo.Con- 
ftante  iam  nutrimooio  fubftitutus  in^ 
fideicommifsooppofuit,quod  illa  booa 
contcrri  non  potucrunt  in  fui  prxiudi- 
cium  in  dotcm  eidcm  Flaui(,cum  efseoK 
fideicommifso  viaralata,  &  iioecThco» 
dortcus,&  Flauia  cxciperent,quod  pro 
cempore  dotationis  non  aderant  aila_* 
faona  libcia,  ac  proinde  cx  vl  4.aiitb.ta 

i}i4X  C.communia  dr  le^at.  potuerint  valid^  St.itai 
aiiignari,  didtus  umen  fubftitutus  in  contro> 
jdiAo  tudido  conciudenicr  c  u ;  n  l  1  c ,  pro  uerfi^  ca* 
co  temporc  dotjcionis  ali.i  bona  libera 
extitifsc,acpromde  agcbat  ad  vcndica- 
cionemrerura  indotemcollaurum .  In 
hoc  iudicio  fuperati  Thcodoricus  ,  & 
i^iauia  jpater,&  hiia  adhucopponcbant, 
qaod,lioetconcfiieriataliabona  liberat 
modo  tamcn  alia  non  cxtcnt,  &  fi  rcsin 
dotemcoliataB  vendicarentur,Fiauia_»t 
quantumuis  iam  auptaooatra  bonum 
publicum  indotata  remanerct,  &  inca- 
iu  difsoiuci  matrimoni;  pcrobuumprf- 
icatis  mariti  oon  pofsec  ad  alias  ouptiai 
conuolare,  quinimmo  ctiam  conftante 
prasfcnti  macrimoniofubiaccrct  lurgijs, 
&  dcfpeftui  maritt,  nec  congrui  cum 
illa  agerct,  cum  deccptura  ab  illa,  &  ab 
ciu»  Facre  fe  cognoicerct .  Hic  quasfi- 
fuit ,  an  non 
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deratione  fubftitutus  fOkct  ilJa  boiu  Neque  dicas>quod,caiD  iamillafirA 
Tcndicare?  fit  nupta,videaturceflareratiopublicab 

Kacio  dubttandi  cx  co  dcfuir,lcur,    v tiiita ti^.qug refpicit procrcationcm li-  g^^^j^m 

2uia  ad  officium  paternum  non  lolum  bcioruaij  c|ui  ex  macnaioaiis refultcnt,  ^ ^^,^ 
xStat  primo  dotare  filiam  ,  fcd  ettam  cum  fanf  hic  effi^ftns  habeatur  indepcn-  poQca. 
^RnmdOy  &lcrtiti,praccipu6 ,  fi  dos  pri-  dcntcr  j  nousE  dotis  conftitutionc;  con- 
mo  collau  finc  culpa  eiufdcm  filiae  pc-  tra  caim  impugnaberts,  ouia  ctiamfiiiae 
ricrit  pcrca,  quaedocuimus /«fr  jwire«-  tiiipts cenetnrpaierconititireredOMiS 
ikmtitulodedote  J.prxnor.icf.,  &.'docent  &  ad  cam  conllitucndam  compellipo- 
Ct^Hs  /n  /.2 .  $.  I .  ff.foiut.mu  trimon. ,  jsm'  tcft  aiieoare  bona  fideicommitfa^Tt  lat^ 
rimdecif  1 3 1  .mm.^ . ,  Campe^iHs  ie  iMt  docec  BMhs  in  Mitb.  resqnd  tWM.  f  O.  C, 
fart.i .tf.i'y.,& ij.zd. ,  Menochius de  arbi-  communia  de  legat. , &  ibi  Caflrmfis  n.io., 
srar.  caf.  1 81.ffMn.57. ,  Vere^inasde fidei-  CmiHS  hm. immj.^.,  Tadilla num.jz. ,  P«- 
tmmif.4rt.^zjnm.SB. ,  StephamisCrati*-  regrtmudefideieom.  art.^,  mm.  39.,  Att»» 
imtdifcepf. for.tom.^ .c .s66.mi .1  .,6^  fcqq.,  thadc fuccefpart.^.q.x\.  art. 10. nnm.ji., 
Metina  Tbetdt^iu  de  iuji.  tom.^.  dtjp,  6^6.  Oddus  de  fiieicem.q.^  m. p,  tmm,  , 
imm.i^.,  &  licetea,  qua:  perhuiufmodi  lodmerjtKfelasB^gmsiedvtx^.mi.  itaui» 
DD.dicuiuur  proccdaiic  dc  d<Kc  iccrum  &  licct /«rf.jwffe.  ie  reditHtionibus ,  &  ea, 
f  coiifcrcndanlue,nonquidcminordiac  parit  in  vndecinio  mei^e  lu&iiUiam 
^^i^ioMs  iididemmacrlmontumy  fedadaliud,  fi    ftatuerit ,  quod ,  vbidos 

co.uigeric  ci  lcbr.iri;  nihiiominus  in  hoc  conflituta,  noji  poflit  ficri  alienacio  bo- 
ftimtum  ciiam  iuordiac  ad  idem  matrimo-  norum  tidcicooamtUi  ad  iliius  augmcn- 
non  por.  nium  noua  dos  videtur  eonfercnda^ ,  tam,  cx  quo  tmobu  in  l.obligamHradfin. 
fe.iiioc.i-  cum  tuncpcrindc  fit,ac  fi  non  fucrit  jf.dcohlig.,&  aB.,&  inaHth.resqusn.6. 
le  lila  bo  cradiu>cuin  fucnt  Cradica  in  boniS>qu«e  Ccomtmuua  de  legat. ,  &  in  l. mmiicr  ^.chm 
^  pocerant  conferrj,cum  pro  eo  Ititu   piropetieretm-ff.adTrebel.f  Merewi*iemtrmk 

m  dote.  cfscnciiulicnabilia;  vndc  in  pucsciifla-    iuris  tom.i .  Ub.^.c.^o.  num.to. ,  &  ffqf. 
tu  coiiiideratur  Patcr  fccundum  oaus  ,   inferuntjquod>(i  prohibetur  nupu  coii- 

2uod  habet  ex  officio  patemodotandi   fequi  augAiencum  dotis  tn  bonis  fidei- 
liam,  pcrindc  ,  ac  fi  nunquam  fucrit    coimniflo  fuppofitis,afortiori  prohibea- 
docata  >  ncc  obllare  pocdt  in  ordine  ad    tur  nupta  fiiie  doce  ex  eifdcm  bonis  con-  ,  , 
Itoaa  fideiooaimlfio  fuppofita  ,  quod   fequi  docem;Jloe^^dA[liamjIttftiaiantt« 
pro  tcrapore  primacdotatiojiis  habuorit    hoc  ftatuerit,non  tamcn  bciicdcducitur 
rater  aiia  boua  iibcra  ,  quibus  pocerac   ilU  confequcncia ,  quia >  vc  benc  nocac 
iilic  docem  ooggruam  conftitucrc  >  ac   ^«riAis  hm,  i»  i.  miA.  res  fM  mem.vi.  C. 
proindc  ccJiarc  vidcatur  onus  coafti-    commknia  de legat. potlor  cU  raun  in  fx- 
tueadiiaboai&iideicoaunii&  j  Non>  in-    mina  uupta  ad  confequendam  dotcm, 
qaam/]6ftare  poceft » qnia,  qtiod  cuoc    quam  non habuie»  ac in fBmina  nupn 
habucritbonalibcra,diCitquidein,quod    cum  dotctcnui  ad  conrcqucnclum  aug- 
proeuumporctcncrctur  lu  illis  dotcm    mcucum  ciufdem  dotjs  cx  bonjs  iidei- 
j     leonftitnereynon-Umcndicit.quodffiia    cotnmiifi.  JUtto  difparitatis  in  eoooo- 
.   *     illisiuuc  nanconllitucritjcxuiiatur  mo-    fillit, quia,  quando  farmina nupfit  cum 
do  aboucre  iilam  conlticucndi  >  quan-    dutc  tcnui ,  fuppouitur  maricus  in  can- 
••  tumnis  modo  eadem  bona  libcra  ikmi-«   dem  confenfiffe  ynec  aliud  etpt^Mkj; 
habcat,quia  culpaPatns  in  nonconili-    quando  vcro  nupfic  finc  doce  non  prac- 
tucndo  dotcm  in  illisbooisiibcrisj  non    luiuitur  maricusconieafilic/cdrauoaa- 
priuatfiliam  jure>  quod  habet ,  vc  fibi   bilicir  credidifle  fieminam  i  PaireccW' 
doscongrua  conllituatur,  fiuc  in  bonis    gruc  dotandam  pcrea>qua: notat C/0/4 
liberis>  liextent >  iiuc  in  boois  ndcicom-    m  l.obiigamHr  §.i.in verb.  legc ff.  de  Mi- 
diiffi>fi  iUa  noii  cMcnc,-  iura  ctcnim>quas  >  qua:  potiffimum  vcrifican- 

ftatuunt ,  quod  cx  bonis  fidcicommifli,    lur  in  prxfcnci  hypotben,  fccundumuj 
quaadoboaalibcranoae<taat/)i(/.«Mi'.    quam  maritus  confcntit  in  lUud  raacri- 
TosfmiCxmiiHemiiaitltgMtiif     hm0.    nionium>  qaiain  ipfofueratconfticuia 
ie  rcfiitMtionib»s,tr  ea,  qn^-  parit  §.  qiiam-    dos  in  tanta  quantitate,qucc,cura  fucriit 
^rem,  &  in  l.mulier  §,cum proponerccur  jf.    auocata ,vidccur>&ipfemaritus>&  vxor 
«/Xoi«r.^<»j^«/f.rrfif/.polfit,&dcbcat    haberc  iusad  aequiaalint.     .  ; 
filia  dotari,refp»ciunt  principalit^r  bo-       Qiiod,fi  vlterJUsrcpctas,quodidco     •  ••  ' 
num  tiliae  ciufdem  >  nc  mdouca  rcma-    Fatcr  co^atur  docarc  tiiias ,  vcpoiOnC    '  '* 
neatcontra  publieam  vtiliiaiem»  qaod    virumatquaiiscoDditionis  inuenire>cui  Aiiar  r»- 
ius  intiHa  non  extinguitur  cxeo,  quod    nubant ,  quac  ratio  CclTarc  videatur  /n  tioneso^ 
Patcr  dciiuucnt  non  conftituendo  ci-    iam  nupu^  iuacdicam>hancnon  ciie  V^L^ 
dettdo«Gai»beiwlibet^,aiBhabKciL  kOil^/iimmikmtm ,  proptcrquaa 
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PatcrtrncaturfiliasdorarcjCumpotior  dotc  ;  inanitcr  enim  auocatur ,  quod" 
cltioctotiscoDfticuends  rerpiciatoncra    itnoianuncntcr  eil  rcAitueii<lum  i  Si 

matrimonij  perinaritum  rttllinenda  per  ver6  negas;crgofiBiiiAM  indocaia  rema- 

tcxtum  in  l.pro  onerthusC.  deiure  dotium  ^  ncrct  contra  difpofitioncm  tcxtus  m'<C 

qux  ratio  miliuc  etiam  in  iam  nupu .  tmtb,  resqiut  r.commimia  de  legatis  -,  aui 

jus  ficpfo  nocilia  c<j|>licatii.  leitus  rdTpiat  tcmpus ,  quo  venic  on- 

Rcfpondco  .  Agcntc  fubftituto  in_»  conftitucnda .  ' 
hac  bypotheri  ad  aucc^tioncm  t>oao-      Tertt6.  Demuscarum»  qaodFater 

'     romfideicommiflbrum ,  q ux  data  fae-  habens  vltrsi  bona  fidctooramiflb  Aibie** 

4U        rintperfideicommiffanum  in  dotcm  fi-  6la  etiam  libcra  in  iftis  conftituerit  do-    •"  ' 

nffT^  liCjpoteftlixcfetucriadueriuseundem  temfilixincaepta  doutione  a  ^romif- 

in  I1.1C    per  lus»  quodbabetynctndotacarema-'  fiooe,&  pcrfcftapofteaincraditione,& 

hypothc  ncatjCtiamcontra  bona  fideicommiffo  dcindc  illa  dos  fuerit  euiaa,ccrtc  filia, 

6 ad aiio-  fuppo(ica,.quando  alu  bonalibera  non  &eiu9  maricus habcnc  iusaduerfus do- 

ucione  extant,  nec  elidicttr  eiuftlem  fiemins  tantemagendideeutaioneMSMtfdiMrfrfe-  Habet 

AKispo-  cTCCCptioexeo,  quodpro  tcmporcnup-  cif.l  ^.mrn.zj. ,  6~  feqq. ,  Martim^  Colcr  iusfxmi- 

c^,^^  ciarumexciterintaliabonalibera.  Ra-  iecii.GermM.iA.,FontanelUdeoaS.nupt.  "^J^^*"' 

iure  ,  ne  "o  cx  eo  deduatur  pmao ,  quia  ms ,  elauf.^.glof.S.  pm.  14.  num.  j  j. ,  loannts  ^otAatc 

retn»-     quod  habct  fi!t.i  fidcicommiflarij ,  ne  ^t^elus  Boffius  de  dote  c.  ij.num.  i6  ,  &  „jjf^ 

neac  in- indouurcinancaCtprsualeciuri,quod  vbi  tunc alia  bona  libera  pencs  dotan- tione  • 

4itat»*  Jiabecfabfticttcusin  fideicommiflb,  ne  femnnncxtant,apcriturlocusi.4Mfr^. 

bonaeiufdcmaliencntur ,  quoticfcunq;  qux  C.commuiiij  dc  lcgat.  cum  tunc  mili- 

alia  bona  libcra  non  excenc ,  vc  ex  alle-  tenc  omncs  rauon^,  quibus  ionictcur 

gatisCRttbuf  m<aM>.ivf  471««,  &  mh.  it  Uletextiis,  et|^oetiam,n  dos  ftieritcon- 

reSlitutionihns ,  &  ca  ,  qiuparit ,  &  cxl.  ftituta  Ifl  bonis  fidcicommiffi ,  &  ha:c 

Wtt^  i,CMmpropoHeretur ,  &  iioc  ius  eft  auoocotur,iHseric in  marico  agcndiad- 

itdiearom  ineadem  teminadotanda,  uerfasdountemdeeuiftione,-&fiatia  . 

iwcextingujturcxeo,  quod  przccdcn-  bona  non  cxtcnt,  lunc  via  apcrictut      '  •  •, 

tfer'Pllteralia  booababuericlibera,  &  di^iicioaicextustH(^,4Nrli.r»fiM. 
alienaiierit,  quia  ius  habet modo ,  vc  a      Nee  obeSe  potcft ,  quod  Pater  eon-* 

Patrc  dotccur  ,  ncc  culpa  pra;cedens  ftitucndo  dotcmin  bonisfidcicommifsi, 

Patris  dcmit  ius  ,  quod  ipla  lubct  ad  cum  haberet  bona  libera,dolosi  ^rit,  ]>oiu,p« 

docationem,  ergo,cnninodoin  bfmb'  fccontradifpofitiooemiaris';'Non,iu-  noa 

.       Patris  alia  bana  libcra  non  cxtentprac-  quam ,  obclle  po:cft  ,  quia  dolus  Patris  poteft 

Rttiones  tcrfidcicommifla ,  poccric  ex  illis-vdle^  non  poceft  obcHc  i»min«j  qu«  quocief-  obe&  fi. 

'^^  congrui  docari ,  tc  fic defintte  b<Mta i  cunqucbona  libeTa nOn  cktam>  bab«t  ^  • 

rc pon-  nuxiamcollataacccpic  Sccundo,quia,  iusquoad  dotcminbonisfidcicommifsi, 

u  eadem  filia  uupferic  fiae  dotc,potcft  a  nec curarc debet,quomodo  booa  iibcra 

Fitre  illain exigereetiam  ex  bomsfidd-  fuerint  infumpc» ,§l&u  ata  fberinc 

commiili,  fi  alia  bona  libcra  non  cxtcnt  data  lA  doteOi        '  ■ 
OidMsdejideicom.qu^.tirt.p.num.gp.fGo- 
mttidl,^.Tf6irimm.9j.v^.ftefext9  , 
\lilKihl,l0mtesBaptilia  dcB.trbobut  ^.^.        "  ' 
%.yj.,Menoehiusdeprsfumpt.libj^fr4' 


i  *'. ; 


-  r 


/irtifpr.i8pjnmi.^z.,cir/r^f.  bemusiam,  •  •    •        ^  "XVI-I. 

quod  filia  finc  dotc  fuerit  nupta  pro  .        .  » 

cempore»  quo  Pater  cum  bonis  iidei-  Anfilia  fideicommiftb  grauau ,  fi  l^f-    ...  - 1 

commifii  hibii^reciam  IfMcra ,  iSc  fctp>;  t^ma    TVCibfeUiiintaoa  non  fufSctant  ; 

ponamus,  quod  protcmporc  ,  quo  filia  'ad  dotem  congruam  fibi  confti- 

Tt^r6taddotem,bonaliberaellcncc6>  '  tucn(lam,quantumuishabcat 

fumpu,&  tunc  peto ,  an  Patercx  bom*s  a)ia  Bona  lilKra  pixmriau»»  ^ 

fidcicommilE  tcncretur  confcrrc  fiHae'  •    pofsitdctrahcrc  a  ndci-  ' 

docem?  Siafiirmes,  ergo  eciam  leno-  commiflb,quancttm '  .* 

bicar oonfmdotera ,  qoandb  ooacnlic  fufBdac  ad  'coA'*  '  ' 

exbonis  fidcicominiiri  cxtintibusctiam  gruam  dith  ' 

bonisliberis,  fipoitcabonaliberafue-  tcffl* 
rinteonfatnpu,  &bonalldcicommifla. 
dat.i  in  dotein  fucrint  pcr  fubftitutum 
auocau ,  quandoquidcm  tuiicperiod& 
eil,  acfi^lriiiifedbtau ,  &  per  con- 

fcqucnsfilia  poteritrcfiftcrcexccutioni  Statusiif^uijitiomsexpofttus .  i. 

taoqj^ofus,&  boimilltKeciiiciepio  MAtmes iMtmii  frvgmmir , 


I 


'6o6    .  ContraausXVl 


Hefolutio  ,  quod  pofftt  ietrahnt  4t 


f.  XVIII. 


An  res  altenata  pro  doie  ndett  ad 
fidekoramifrum,  fi  £smiiia  do-  • 
tau  dcccdaciuiclibaris. 

S  FM  M  UKl  y  M, 


JsnyisiTio  XVII.  Titius  cnnrtituit 
fibi  iiaBredcm  Calidoniam  pro- 
priam  filiam ,  qqan  Iideioommt66  gra- 
uauitobligansad  hxrcdiratcm  alijs  vo- 
cacis  poll  ip/ius  roortcm  rcditueadam « 
S     (alua  tpfius  lcgidma » &  IVebeUiaiiica . 
Reftrtur  Eadem  Calidonia  habct  aliundc  bona 
^-^^^     propria ,  &  aducnticia ,  quic  ob  obitum 
qu^itio.  ^triifvieruntin  ipfa  plcfiofiirecoofb-   SerkstihiUexpmium.  j, 

*  lidata;  Cum  agcrctur  dc  nuptiisciuf-  ^ationcs  fuAdmtrs  pof}  mortrm  vxoriffint 
demCalidoaiei&iegitima,&  Trebel-  .  .  lAeris  dotem  cMfolidari  cttm  fiiticm» 
lianica  nonfuiScereDtadcoogruamip-  ntfjlb. 

fius  dotcm,quxfitum  fuit ,  au  poflTctiu-  Huiufmodi  bona  data  in  dotem  fme  referita- 
ile  de  fidejcommillo  dctrahcre ,  quan- 
timi  fbfficiat  cum  di£ta  lcgttima »  & 
■'  'Trcbcliianiaca  ad  fibicongruam  dotcm 
conftitucndam ,  an  vcr6  dcfcdtum  con- 
grui  debeat  fuppiere  ex  propri|s  bonis .. 

Ratio  dubitandi  dcfumitur  cx  fupe- 
riusdiais ,  vbi  (^uod ,  figrauatus  fidei- 
commiflb  ei  iegtcima ,  &  Trebdlianiea 
non  pofsit  congruam  dotcm  fiJi*con- 

(litucrc,tencicurcs  fidcicommtffQfup-   Jiabc£Ct  bonali|>cracx  eodemlideicom< 
2     plcre  ddcAum  non  obllante ,  q  uod  ea-  niAo  Meuiam  propriam  filiam  congruiib , 
Ration«j  demfiliahibeataliundc  bjna,quopof-    dotauit,  cumquc  Meuia  diu  iumatri- 
dubitan-  ficcongruc  dotari ;  vndecciam  videtur   monio  perfcuerafscc  t  vtuis  cclUc  nuUis 
^l^^  inferendumi  quod>  fi  eadem  filia  fuerit  liberis  relidis .  Hic  dubiuri  coocigic,an 


tione  rion  confolidmtMr  cum  bom  fidei- 
cwmiffi .  5, 
Si  eadem  bona  excaufa  reuertmtur  adfidei- 
commijfarinm  ptfi  mortem  dotat^twtt  te- 
mwrttrefiinierf/tllfiiitt» ,  4. 
Seiimim  rttimts  tff^its .  5. 

DIsQyrsiTio  ItVIU.CamTiCfQsF^- 
tcr  grauatus  fidcicommilTo  non_» 


Rdibla- 


per  Patrcm  hxrcs  inftituta  ,  fcd  fidci- 
commiirograuata,non  obliantc ,  quod 
aliundchabeacbona,quibu5  fimul  cum 
legitima  ,  &  Trcbcilianiaca  pofsit  do- 
tcin  fibi  conllitucrc  faluo  fideicoaunif- 
Ib ,  porsic  nihilominus  A:ruacis  propri;s 
bonis  de  bonis  ciufdcm  fidcicommifsi 
dctraherc  ,  quantum  lurttcit  ad  inte- 
graadain  jcongruam  dotem . 

Memini  mc  de  hjc  difiicujtatc  lati 
diiseruifsc  fub  hoc  codcm  voium.  tit.  de 
Doee  I.frMfOtAi.  vbi  num.^y.  rcruli  opi- 


morcua  cadcm  Mcuia  ,  nuHifquccx  illo  Seriesti- 
macnmoaio  rclidtis  liberi!»  dos  illa  dc-  tuli  exfo 
beret  oonfolidai  i  cum  fidetoommifao  > '^'v . 
anvcro  tranfirc  ad  maritum  ,  fi  rtatuto 
cautuin  fucrit ,  qucxi  ad  ipfura  dccc- 
dcntevxorefine  lioerisdeucniat,  velad 
haercdcsciufdem  vxoris.velexce^kameii*.  ' 
co,  vcl  ab  ioteftato  ?  ' 

Ratio  4l>bitandi  ex  eo  defumitur» 
quia  rcmedium  d.auth.  rcs  ijute  C.  commu-  ^ 
nia  de  lcgat.  rcfpicit  praecisc  ncccflita-,p  -  ^ 

tcm  eiurdem  fzminx,  nefdlicetooDtra.^Seiv 
trioncm-afTfrcntem  inhachypothcfiuon    bonum  publicum  iiuiotata  rcmaneat ,  tes  pofl 
polscdctrabiicde  bonis  hdLicommirsi,    ucc  piajiumcadum  clt ,  quod  cclsantc  mortem 
tio^iiod  quantum  fufiicirad.integrandam  con-    huiufmodi  ncccflitatc  iura  volucrint  vxorisfi- 
poflitde^  gruamdotcra,  Ccd  tcncricx  proprij?  bo-    dcrogarc  fidcicommi^so,  ficquc  dum^ 
""^afeA  nisconftuucrc,  ibique DD., dirationcs    doratio  &ita  eft  cxcaufa  neccfsaria  ccf-j^^^.. 
proeadem  rctuli;  numerovBr^  ;8.con-    fante  huittfiDOdi  caufa.non  vidctur  iu-  <iaricnai 
tratiam  rctuli  afsercntcm,  vtiquc  pof-    bcrc  vlicriorcmcffcdum ,  fed  rcfoluen-  bonij  fi- 
fc  noa  obftance  exifteucia  propriorum    da^  &  pcr  confcqucns  rcs  dato:  in  docc  deicom- 
boooitiiDdelXNlis  fidcicommi/si  dctra-    confolidandxcutn  codcm  fidcicommif-  mifli  • 
here,  bancqucpOtioribus iuribus fbue-    fo.  Acccdit  iuxta fuperius  di<^a ,quod 
ri ,  licet  prima  fit  oQmmuiMUS  rccepta .    difpoficio  d.  oMth.  res  fM  fundatur  10^ 
Recolitey  ^us  ibi  .di^  funt  ;  non^    pfsfumpu  voluncace  fideicommictcn- 
cnim  yawtiailii»  iqytcndi»  immorari,   tis,  vtdocent  Rota  Romatiapare.i.diiierf.. 

decif,%^6  ,FoHtaaeUade  paS.  mpt.claHf.%. 
glof.i.partj..tuim.i.,  &  7.,  Atcnocbmsie 
frirfmpe,iA.f.pr<ftfim^A9p.iiii.s,»  &6j. 

fbfllVl   flVfKv  100.;  Noircflautem  pra:rumcnduiTi^> 

quod  inftitutor  iideicommiflij  qui  vin- 
  <^u[|^jbiu4(iaoi]|liacad  flcociiiuteai 
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filia;  velitfolutum  rcmanere  ceflantc-» 
cadecniiece(sicate,  Niiiiiomious . 

Refiponcfeoliniiifiaoiti  Imia  mdoMm 
data  mnplicit^r  /Inc  vlla  referuatione 
,     poftmorccin  £BauaaBdotacaBdecedeotis 
,  Biw  liberii  non  con&yclari  ciioi  fidd- 
ojoklTbo'  commifso .  Procedit  Ibncc  flatuto  dc- 
fcrcnce  lucrum  doiii  luirito  vei  in  tt>cp« 


data  in  dotcm  dcbita  /int,  ad  dotantcra 
fidcicommiliarium  fuerit  rcuerfa « non  ^ 
propterea  idcm  fideioofnmifliiriut  te-  5^  huiiif. 
neatur  illa  rcftituerc  fubflituto,  cum  modibo* 
iam  fuerint  fimplicitirA  abfoiu^aiie-  na  reuer- 
nata  ad  pcrpctuam  fubllitDtoram  ex-  t^jjuf  «d 

clufioncm,  vtnotant  etiam  Ruinusect^, 
ZoiJUfm.6,voi.i.,RotaRomM.fart.  i.  „5 


ittdotem  vclio  parttdecedenteviOiliefiiieliberis»  nem. deeif.zo^. nan. 5. ,  AUrtba ie fnc-  cureare. 

fincrefcr  nam  ficuti  dc  iurc  communi  dosprofc-  cefsione  ab  intc(i.part.^.  q.xi.art.io.  m.  ftiruere 

uacione  ^itjj^  mortiu  vxore  iine  liberisreuerci-  50.«  &  inhanc  eciam  opinioncm  lede^  fubftim« 

^5°'^  tur  ad  Pacrem  perea ,  oq«  lati  docui-  renmOU  4e  fOt.  mft.  eUuf.  5 .  ^^lof  t .  to, 

cnr  cum  mus/«i» /jocforffnjf/f.rfe rfoff /.  pr^iof.i?.  f/irt.z.  num.  51.  trannuit  etiam  Senatas 

iMtw  fi.  itacciamadeundcmredire  dcbcrevide-  Catlialonix dic jo.Odtobris  1606.  rcfe- 

,  tur  illa  doB  fidcicommifso  grauata^.  ientcEgreg.Senat.IaoohoBugarya. 
Hanc  noflrani  refponfioncm  in  his  fer^       Nec  obftarc  poffunt  ca  ,  qua;  exad- 

tcrmini?  fuflincnc  Mereuda  eattrou.  iur,  uerfo  a&rebancur  in  principio  prxfcn- 

tm.t.l^4.c.^^.mim.\%.,Curtiitthm.m  cisdifQnifitioob;noaprimum,quiali-  5 

d.auth.rei  qiue  Ccommuniadc  lcg. ,  Holan'  cct  di/pofitio  prJcdidorum  iuriura  rcf-  Soluun-^ 

dttt  i  VaUe  de  ker»  dotis  q.^j.tim».  it.,  piciat  in  origine  necefliutem  dotandc  turntio 

Tbmmtint  de  bier^detis ghf.  10.  mmtj6o.t  ncmina; ,  quando  alittiide  dotans  non  ^ 

<3r  fcqq. ,  Terefrinus  defideicom.  arr.  41,.  habet  bona  libera,  quibus  dotet,  fafta  fcpAjj, 

ium.%o.,Mambmsdefr4fiimft.Ub.^fr4^  tamenaiicnacioncex  talinecciUcaccea» 

fmmft.  189.  MM.  187. ,  Cmieerims  mtertia  dcffl  dos  fordtur  omncs  ceDdiriaoes. 

part.  var.rcfol.  c.iz.  de  tranfhiif.  nu.i^o.j  quas  habcnt  alia:  dotcs  fiue  cx  natura 

Jemmes,4a^eliu  Boffiiu  de  dote  c.i6.  naxS.  iua,  iiuc  ex  dif|>oficione  iuris>  adeoque^ 

lUtio  tt eo  dcdttcitur ,  «{uia  eo  ipfo,  quod  lucrumctnldemcedatyCiiidcia- 

qiMid  conceditur  alicnatio  boiusrunu»  rc.  Ad  illud, quodfubditur,idcmfevit 

&fckommiisicauia  docis  fine  alia  cx-  fxfpondendum  dl   iicuci  cnim 

cepdoacy  feo  rercniatione  intdligitur  fomptameastdhtorneft,  quod  nBmi> 

concefsa  fecundum  cas  omncs  rationcs,  na  illanon  fit,  ncc  rcmancat  indotata,    •  *  • 

&condicioncs,quaBCoacoaiicancur«  vd  &quod  pocius  iideicommiffum  dimi<- 

ccmfequuntur  caufam  eiuf<km  docts  »  fiuatur,  quajn, quod  illa  rcsaancat  fiAe 

ergo,cum  cx  difpofitionc  iuris (htutarij  dotc ,  ita  cft*,  quod  illa  dos,pofiquani_, 

pr«moricntc  vzore  fiac  libcris  dods  lu-  aiicuau  cx  illa  caufa rcpcritur ,  habcac 


nium 


cram  percineac  ad  maricum ,  ad  ipfum 

pertincre  dcbct  illud  lucrum ,  quarn 
tumuis  fueric  cxcradtum  cx  bonis  fidci- 
commilsijquando^uidem  iura  iadMtb, 
7j|?JJP""  res  qudCcommuniadele^at. ,  &  ind.l.mu' 
m^iix»-  ^*"' Sen.Conf. Tre- 
na  adin-  concedunc  alienari  ex  caufa  dotis 
fiarccte-  huiufmodi  bona,  vt  defcruiant  ad  cffc- 
£lum«adqucmaetcr|doccsdcferHiunt» 
>  &cnmdraemoonditioaibas,  &  in  lioe 
vcrificacur  cciam  id  ,  quod  circumfer- 
tur ,  quod  fciliccc  iura  ,  qus  conccdunt 
princiiulc,  intdligantiireciam  concede- 
rc  accclsorium ,  quod  cxnatura  illius, 
vcl  ex  difpoiicionc  iucis  confequacur  j 
crgo ,  ciim  ez  difpofiuooe  iurismuiiici- 
palis  confcquatur,  quod  lucrum  dotls 
ccdac  marico  jpoft  morcem  vzoris  fine^ 
libcris ,  conoewa  alieoacimie  bononun^ 
fidcicommifsi  caufa  docis  intclligitur 
cciamconocfsa  ^uoad  iliii  c&dti  iucri . 
Hm  adeo  vera  funt  1  vcafeeratetiam 

tius  de  lucro  dotis  glof  10.  num.  60., 


omocs  cfidicioncs  vcimdocis,adeoq;&c; 


f.  XIX. 

Aa ,  fi  douns  ex  bonis  fiddcommift 
deueneric  in  pinguem  fbrtunam  in 
bonis  propri)s  ceneacur  fidd^ 
commilium  remtcyarc» 

syMMjiKiyM, 

Titulus  expofttus  in  ciaris  terminis  .  i.' 
Sententia  afferens  non  tencri  fideicommiff^ 
rimm  exhms  acquifitis  fideiemmifim 
rcirite^are  .  x. 
]Ua  aiienatio  faOa  ^  pM^lieitir  ex  cai^M 

•  b^  .  3. 
Sententia  contrari-i  docens  cx  honisi 

fitistenerireinteirare .  4. 
9r4^ertmrprimafentemia.  5. 
lUa  alicnatio  c(l  J}foluta,iio  conditionata.S, 
^f*^'»       >  fi  eadem  dos,  vd.  quia  SoitmHtm  ratioaesjemefui^ i^pofM .  7. 
noo  csut  ftatntum  dderens  poft  mor^ 

tcm  vxoris  finc  libcris  lucrumdocis  ma-    ■p\Ts<TvisiTio  XIX.  Titius  Patcr,cum 

voa  hab^rcc  alia  booa  libera  cx 

bomt 


rico>  vd  quia  cx  alia  cauia  cadcm  booa 


Contraaus  XVI. 


bonisfidcicoramilfi  >  quibuscrat  graua- 
tusjOonflituit  dotcm  Annx  filiac  in  fum' 
ma  mille  aureorum,qua;craicongrua 
cius>  &  filixconditionij  &  in  ordinc  ad 
illam  fummam  alicnauit  cx  cifdcmbo- 
nis  fidcicomraiifi  iuxta  facultatcm  fibi 
^    1      conccSAm  i  iurcexvid.aHth.res/jHaC. 
Titiilus  communia  de  lcgatis .  Conftantc  iara  ma- 
expoiitus  triraonio  intcr  candcm  Aiinara  rtliara  > 
in  tlarjs  Sieius  maritum>  pro  quo  fadta  eft  illa 
tcrnvuis.  aiicnatio,  TitiusPatcr  in  pinguioremL_, 
dcucnic  fortuiiara,&  plurima  bona  pro- 

Erio  nominc,&  vtiquclibcraacquifiuit. 
liccxcitata  fuit  coiitroucrfu  ,  an  idcra 
Tuius  teneatur  fidcicoromiflum  in  ca_, 
partcbonorum ,  quae  alienauit  proptcr 
dotcm  filix,exfuisbonisrcinccgrarc^ 

Proponunt  hanc  dilficultattcra  loart' 
nes  B.tptifiu  Cofla  de  rcmcd.  fuhfid.  remed.6. 
2      num.i.,  &  Fontjnella  dc  pati.mpt.  clauf.'). 
Senten-  giof.i.pxrt.x.num.<^-L,^  qui  llatuuntPa- 
tia  a([c~  trcm  in  hac  hypvjthcli  non  tcneri  fidci- 
rens  non  commifTura  cx  bonis  ,  qucC  portea  ipfc 
teneri  fi-  acquifiuit,  rcintcgrare;  atquc  ad  hoc 
iffanii"  comprobandum  multis  mouentur  ra- 
cx  bonis  tio-ubus  ,  quas   taraen  non  omncs 
ncqtiifitis  fontancUalac.cit.mm.^yi. z^py^xohlil,  quin 
fidcicom  potiusrefcllit .  Prima  ratio,  cui  inniti- 
iniffum    turCofta,h!CC  cft  ,  quia  alienaiio  fa^la 
reinte-        legitima  caufa  lcgc  approbantc  rc- 
grarc .       j^i^^ri  ^on  dcbct etiam  ex  cauia  fupcr- 
uemcntc,  cum  fit  fimplicit^r  (aCu  ,  icd 
illa  aiicnatio  fada  ex  cauf^  dotis  cfl  fa- 
fta  funpljcitcrcxcaufa  iufla,  &iurcap- 
J      prOtJaiuc  («  d.auch.rcs  tfux(^ .communia  dc 
IIU  alie-  '''S^f . » 9"go  rctiadari  non poccft ,  adco- 
mtio  fx.  quciicquc  dtbjt  reftaurari  cx  alijs  bo- 
0.1  ci\    lus  poild  acqujfitis  .  Huic  rationi  ie£- 
fimphci-  ^j.\^^:iFohuiiclUloc.cit.num.$p.  hic  non 
cni  £a*  rccradaiido  lcgitimc  fadko, quod 


tio. 


rc  vera  irrctradlabilc  cll ,  fcd  dc  coinpirl- 
lendo  Pacrc,  fiad  pinguiori-m  furtuuam 
d;.'ueacrit,  ad  rclhiuemium  hdoicom- 
miiro  id,  quod  ab  eodcin  vrgcnte  neccf- 
fitatc  abllulit.cumconccliuincx  caufa, 
ceiiaiitc  cauia  fit  inilaurandum . 

Sccujida  racio ,  quam  adducitidera 
Cofta,in  co  hca  cll ,  quod  nullibi  in  iurc 
AliAra-  rcperitur  difponcum  ,quod  dcbeacfieri 
hasc  rcincctjratio  dcucnicncc  Patrc  ad 
pingutorcm  fortunaiu  ,  crgo  tion  elt  cx 
ncccititate  ponenda  .  iiuic  ctiam  ratio- 
ni  refpondcc  FontauelU  loc.ctt.nHm.^^. 
diccni,quod ,  quamuis  nonrcpcriatur 
intermiiiis,& cxprcira  iuns  difpoficio, 
reperiancur  tamcn  rationes  hoc  fuifi- 
cieaicreuiiKentes,dcquibusintra,dum 
dc  concranaopinionc . 

lcrtia  racio,cui  inniticur  hfc  opinio, 
ifta  cU,  quam  in  fiinilibus  adducit  ^lc- 
xanier  inl.ft  cotiHance  num.}.  ff'.  joluto  ma- 
rr/wj.paritatc  delumpta  ab  co ,  quicx 


difpofitionc  iuris  non  tcnctUr  \  vltra 
quara  conimodc  faccrcpotcft,  qui,fiad  Euinci- 
pinguiorcm  fortunam  dcucnerit,  non_i 
tcnctur  infolidumfaiisfaccrc,crgoctia, 
qui  lcge  perraittcntc  ex  bonis  fidcicom- 
miHi  perloluit  dotem,  cum  hoc  faciac 
ncceifitatecorapcllcDtc,  fi  pofica  buiuf- 
modi  ncccflitasccflaritco ,  quod  pcruc- 
ncrit  adpinguioremfortunam,  non  ce* 
nebicur  folucum  cx  codcm  fidcicom> 
miilo  rcinccgrarc  .  Quidquid  fic  dcaf- 
fumpco  ,  dc  quo  alibi  lat^,huic  ctianu 
rationi  relpondet  FontaneUa  loccit.  n.6o. 
non  concluderc  in  hoc  argumenca  a 
fiiuiii  dedudta  .  ... 

Alia  rationcad  hanc  opinioncm  mo-     .   . : 
uzim  FontaneUa  loc.  cit.num.6i. ,  quia 
fcilicct  cum  protcmporc  docationis  tilig 
Pater  praccifis  boiiis  fideicommi(Ti,fit,  4t 
intelligatur inops, <k  pauper  lex optiraa 
prouidcntia  publico  bono  intcndens, 
priuatamque  publicac  vcilitati  prx-  $[  .ifcen- 
fcrcnstranllulitoniis in  bonaafccndcn-  dcntcsfi- 
tiumciufdem  Patris,  qui ,  fi  viuerenc,  deicrjm- 
tcncrcniur  ad  talcradotationcm  in  dc- 
fcdum  Patris,  ncc  pracfumcrcncur  ci-  ^^'"^j^pl^f* 
dcra  rcpugnarc  .  Si  igicur  cx  propria  turdota'- 
obligacionebona  ifta  debitum  foluunt,  je. 
noncll,  cur  fintrcintcgranda  fupcrue- 
nicntibus  diuicijs  in  Patrc  . 

Ex  aduerfo  Tercgrims  de  fideicomif. 

art.^x.ntim.jo.  abfolute  fencic ,  quod ,  fi 

Patcr  dotans  filiam  cx  bonis  fidcicom-  ^ 

oiifli  dcucneritad  pinguiorcm  fortuna,  ContraJ 

tcncatur  fidcicoramiUum  in  ca  parte,  ^^'^^jl 
,•    •     •  r    1    •  ,  tcnti.id* 

qua  diminuic  ex  caula  docis,  pcrlua  ^^jj 

iyonapoHeaacquifiu  reinCcgrarc.  Ra-  nen  et 

tionciuexeodeducic,  quiaonusdocan-  bonis  Gc 

di.filiaseft  proprium  pacris ,  cui  licet  -icqui/ifn 

conccdatur  ex  vid.iuth.resqit€,  quando  remte- 

aiiundc  non  habct,  vtpoilitpcr  bona-» 

fidcicommiifi  huic  oncri  faiistaccrc,  noa 

tamcn  toilitur ,  quin  pcr  talcm  fatisfa-  < 

dtioncm  ic  ipfum  cxcmcrit  ab  oncrc  lc- 

gali,quotcnebatur,  quodquc  illaalic- 

natio  in  ipfius  commodum  nonccffcric,  R.,(,ones 

crgofupcrucnicntibusdiuitijstenebitur  pro  c.ide 

illud  fidcicommillum,  quodcelfit  infui  u»uentia 

comraodum  pcr  illam  libcrationcin  a 

dcbito  lcgali ,  rcfarcirc ,  nc  cx  alia)a_> 

iadlura  commodum  rcportcc  .  Addit 

primo  idcm  Tcregrimsloc.  cit.ex  ^bbate 

la  c.ftquis  d(  fwtis,  quod,fi  quis  vrgentc 

ncccl&cacc  famis  aliona  accipcrec,  fi  po- 

llea  in  codcra  diuiciae  fupcruenircnt,dc- 

bcret  rcftitucrc  abiatum ,  crgo  &c.  Ad- 

dit  fccundo  ex  Ruino  conf.  157.  num.  rp. 

vol.  I . ,  quod  Patcr  in  ea  hypothcfi  fatif- 

fecic  crcdito  fiiiae  cx  bonis  alicnis,  fcu 

qu^adaliumdebebancdeueoire,  ficque 

exiioccoirjmodumpercepit,  crgo,  fiad 

iplum  alia  boaafupcruencrint,dcbebic 

cx 


DeDoteI.Difq.ni.§.XIX. 

exHlBfitnfieere dxaequitate  pertev-  ttnqQani  ddiitogc»  hm  habcnt  hisic? 

x\xminl.fnnc,&  Titium  ff.fi  cert. peutur.  integ ra t ioiiis . 

Qjiid  iain  in  i>ac  coatroucrfu  coaclu-      Addi  uotfunt  edam  ad  confirmatio- 

dendnm  ^  neni  ehtraeni  noftr;  rcrponfionis  ea  /]u{ 

Refpondeo,probabilius  cflTc ,  Patrcm  di<fba  funt  in  prscedenti  difquifitione_>   AIi.i raJ 

deueiucacem  »1  |Mi^giiioreai  for tuaam  ncnipe»  quod*  data  in  dotem  filiae  cx  tio  effi. 

non  ceneri  doconiUaip  reftitnere,  fea  bon»  MeietMnmUB  ex  caula  reuertan*  cuc  pm 

tnftaurarcfidcicommififumpcrzquiua-  tur  addotantcm  ,  iwn  amplius  fubia-  «fpo"- 

5     leosdati  indotcmfilix.ItapraBicrprs-  ccaotoncrifidcicoininifli«ncciiotdebi9  "^"^* 

Pntftr-  citatos  DD.  pro  prima  opinione  Martha  tafubfticuto,  vt  docent  Bi^m  in  i.  anth, 

~-         ^ ^""''f^'  f  •  i '  •       ' ' '  • »  '^'  f *•  ««W.8.  ,&  11.,  Menochius  lib.  ^ 


ma 


Mfrcnda contronerf.imr. tm.  i .  lib^.  cj.8.  frdfumpt.i^SK iuim.isf2,.,  'Pbaamiiu de  Uh 
mi».io. ,  &  fieqq. ,  loamut UngeUis  BoflSiu  cro dotitgloj. lo,  mim.6%.,  ^4»r«rniEr  tMr. 
triEl.de dote  c.  i6.  nim.  xjj.  Ratiocxeo  rcfol.tom.jjit.ri.num. iii.,  Salgado  i» 
dcducicur ,  quia  per  iUam  dadoncm  in  UAirintjcredit.pfrt.$jc4jma>7. ,  &ftfit 
docem  bonorum  fideicoininiffi  nnUii  ergo  roulto  minus  enine  fobftitaenda 
ezuntibus  bonis  libcris  in  patrimonio  pro  reftauratione  ciufdcm  dotis,  fcu 
1n       Patr js  per  difpoficioaem  iuris  m  d,  mb,    fideicomrailll  bona,  qus  fubiiule  cx  alia 

Sarte  fi- rMfMCjrofiMNMfVfifr^itf.fideicoaMnif^   caufaacquificrit  ipfe  dotanr.*  .  , 

eicom-  fuminillapartcnonintclligitur  piccise       Adrationcs,qu£Eexaducrfof>cr  Pc- 
f^^."^.  fopicum,  &  fufpcnfum ,  fed  fimpiicicer   rMrinumy  6ealio»afierebaaturj£ateor  . 
irn^uk  CKtin^iiiOiCum  incclligatur  fimplicitir  ^proprium  offidiim  Patris  filias  do-  , 
faila  aliciutiocxcaufalcgcabfolutc,&    tare, &ad  ipfumhocmunusfped.irc, 
Aoamer^  reftri^uidiiix>acat^  vbiau-  quando  potens  clt ,  6c  folucado  >  fed 
temiuseft femel eztinftamiionampliiif  quando  paupcr ,  &  non feluendo^cnne 
reuiuifcit,  etiam  H  caufa  cxtindUooil  obligatiotransfundicur  in  afcendcntcs,  7 
deficiat  per  tezcum  in l.fu  res §,arHm   &  virtualitir  in  corum  booa  i  &  cunc  Solaun^ 
ff. de folut.,&c  vbi  aAusiam eftoonfiima-    Patcr  cximicur  abiUa  obl^tionelcga-  tar  ratio 
tus,&  pcrfedusjcafus  fuf^rucniens non   Ji  ,quofcmcl  excrapto ,  &  confumraato  f*^"- 
viciac  pcr  ccxcuoi  m  /.  fiiwibus  %.  &  ^   aAu  non  eft  >  cur  poftta  eius  obligatio  ^ji^. 
Jr.  ie  verh.  obligat. ,  Salgadms  hi  U-    fuperuenientibos  dittitijs  ddieat  reui-  •W™** 
tX»»/i>.pjrf.^.f  .4.«//w.j8.;  Ncquc    uifcerc  .  Ad  illud  ,  quod  prrmo  JocO 
t>  quod  cz  f  oQuaclia  fupra  ad-  additur>dic  primo^diuariamcfleracio- 
dacebatur»  qood  Adlioet  liic non  aga-  nem  de  eo ,  qui  furto  in  necdBtatr  res 
turderetratllandaillaaiicnationc  fac^la    alienasaccipit ,  acdc  co,  qui  in  nccclS- 
cauladocis ,  cum  fitonuuno  irrctra^-    utcdocat  filiamcz bonis  fidcicoinmii&> 
bilis/eddecdpellendoPatiedotanKad    qiK>grauacusell;tum  quia  fiddoom- 
rcfarciendumid,  inquo  exrc  aliena  c6-    milfum  Icge  fic  difponente  iuxta  pra- 
modumrcporuuit.-Nonobliatjinquaj   fumpum  mentcm  inilinicori»- obiiga- 
liu  alie-  quia,  cxquoillaalicnatiofiiaaeftfim-  tnm  intcUigiturprohuiufinodidoteL»,  ^■'^'^ 
natio  fi-  pUcitcrcxiuftacaufa,&iurcita  abfolu-    quando  alia  bona  libcra  non  extant;  ^ 
et»  eft  .ib  cc  diiponcacc,  non  incclii^tur  ^da  fub   noa  au cem  inceiiiguotur  obligau  hatc  ^ 
Ibliitd,  no  coikUtionerrineegratioai^  fi  cafnt  eu^'   detennlnata  bona  aliena  pro  necdBta-  dAta  in 
ncrit&c.  ,cum  illa  conditionec  a  iure,    tc  talis  pcrfons ,  tum quia>Cum  Patcr  cifu  ne- 
flecexvoluuuucontraheociutnintciii-   iodauhypochcfidoucjontsprcltac  idj  ceaicACi& 
gatur  induAa  ;  quinimmo  ins  hiijmik.  quod  prsftare  debuMTct  afcendens  ii^ 
resqiu  rcfpicit  praicisi  tcmpus  doutio-    ftitutor  fidcicommilli,  fi  viucrct  ,&  vti- 
nisyinquo  facuUacepicoam  facic  craof-   quo  ciculo  docisinceiiieicur^uafiaofni- 
ferendi  bona  fidefeommidies  canft  dck  ae  aftendentis  trmftaltfle  tttnlo  tnid^ 
tis,fialiabona  non  cxcent,  nonautcn    latiuo  dominij  fimpliciccrad  normam 
futura cempora,  &  00 ipfo>  quod  adkus  dufdcm  docis j  iilc  vcr6 ,  a  quoquis iitf> 
perfeft^  confwmmatns  en » ia  m  pl  cnum   ratnr  tcmpore  neGeflttatis,non  inteUigt. 
cau(at  cffcftum  nuUo  habiio  rcfpci^u    tur  transterre  titulo  trnnslatiuo  domt- 
ad  fucurum .  Deindc  io  ordine  ad  hoc    nij;  iiam>vc  dicebamus  tom.  fi.fab  tit.  tk 

rlnrimum  confeninc  ea  >  qu«  nocac  iv||liMti0«e///.f>r«TOr.ijMi.p.noninaiiCi 
onuoella  infuaprobacionexquodfci-  ius  vidccur  acc^uircrciUey  qiii  vrgence 
licetj quaodo Ji^accr  tcmpore  dotatiook  oecciliute  accipicies  alienas  >  ac ceoea- 
aon  inbetbcMialiberafOaas  docandi  ab  tur  dominus  iUamm  remm  in  ipftim_k 
ipfo  transferatur  vircualicer  in  afcen-  transfcrrc,  fcd  inilla  hypochcfi  doml- 
deates>iiocdiiacorumboaa|qu<Bfidei-  nus  non  tcnctur  ia  ipfum  traosferrev 
commiflb  rttbmifeniiitMiii  auxtfdeaKi^  fem>  qua  indiget,  donando ,  cum  fnfti- 
crqtta  iaBd%unair  «k  fuo  fotaiftej;  dtnc^ eiii»  occciru.ui  fubucairct  mu- 
'  Hiiiih  cuan- 
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in» bona 
lunt  de- 
bita  iilix 
cx  credi- 
«odocis. 


1 

Explicu 

tiociadi. 


lauido»  vnde  fappoiucar ,  quod  tranf^ 
ftfat  cum  impliciu  conditionc  rcfll- 
tueodif  fi  accipiens  deueaeric  in  pin- 
gulofaBlbrtanaai .  Secundo  non  iu 

vcrum  cft ,  vt  fupponitur ,  vt  quoticf- 
cunque  auis  ia  ncccfiiute  jEamis  acci- 
{Mtrenialienam,teaeatart(an(iiaa  illa 
ncceifiutc  illam  refticuere ,  cum  multt 
enumerentur  cafus,  in  ^uibuscefiat  u- 
Inobligatio  rcflitutionis,  vcdocuioias 
atfotm.p.fMb  tit.  de  reflitutione  III.  pr£' 
tMT.i^Km.p.  Ad  id/^uodadditur  fccun- 
do  loco  dic ,  quod  licct  in  ca  hypothefi 
Patcr  facisfaciat  credito  filiae  cx  bonis 
alienis,  qux  icilicec  iaaliumpofteius 
mortem  debereacdeueiuie;  iluiameB 
bona  ia  illa  fuppoficiooe  neceffiucis  ex 
difpoficione  iuris ,  &  ex  prasfumpu  vo- 
lunutc  inditutoris  fidcicommiffi  fuoC 
debiu  eidcm  filiae  pro  uli  credico  do- 
cis .  Quod,  fideindevideatur  Pacerex 
illa  dotatione  fada  in  bonis  fidcicom- 
jBtl&aljquidcoaunodumreporailejhoc 
cftifflputandnmoondtttoni  dufdem  in 
tali  fiatu  dcficiencire ,  pcrind^ ,  ac  fi  in 
taliftacuab  excranco  filia  eiurdcmfuif- 
fct  docata ;  id  cnim,  quod  cunc  praefta- 
rct  cxtrancus  cx  bcncplacito,  hoc  in_. 
praBfeaci  hypochefi  prasftac  afcendcns 
legeficordinanee. 


f,  XX. 

^n  reftituta  dote  ex  parte  mariti  per 
bona  fideicommiifi  teoeatur  idcm 
maritus,  vel  dus  hteres,  fi  de- 
uenerit  ad  pinguiorcai 
iortunam«fidetcom- 

tegrue. 

S  VMii  jtiL  trM. 

Siftfttmexfilicatuminfuisterminis .  i. 
Snmtia  tQerens  faeienim  tfft  rdmegrM»' 

tx  Imis  foflea  acquifitis  sm 

MtbdurrithMitmidfmeiitm,  4.' 

DUqyisiTio  XX.  Conftitocrat  Ca« 
ius  filiac  fua;  Annsc ,  quam  collo- 
cauerac  in  macrimomo  cumHenrico, 
doteniinille  aurcortun.  Adueniente-» 
tempore  reftitutionis  eiufdem  dods  ob 
dtfiiDlutum  macrinoonium  vel  ob  obi- 
cummarici ,  vci  cx  aliacaufa,cum  non 
adeffenc  ia  pairmionio  eiufdem  marici 
tioaa  libera ,  quibus  poflet  fieri  eadem 
tcftitttiic»iuatadifpoffltioMmrf«fli«atfliw 


re$  fM  C.  emmmU  ie  tegetb  £iAaclha« 

dcm  rcftitutio  cx  bonis  fideicommifli , 
quograuabacuridem  maricus.  Gooti- 
git  poftea,  vc  maricusipfe ,  vel  eius  hs- 
res  in  pinguiorcm  dcucncrint  fortuna  ; 
&  fic  quzfitum  fuit ,  an  tencrentur  fi- 
ddoQOifnifium  in  ea  parte ,  qua  dimi- 
nueruntobdods  fcftittttlonem»  fdote» 
grare  ? 

Propoott  hanc  difScuIutcm  FmmmI- 
la  de  paflis  nupt .  clauf,  5 .  ^lof.  i .  pirt.% .  nu. 
8^.  ,  61:  quamuis  in  cafu  prseccdentis 
dtfquifitionis  aflerat ,  quod  in  conftitu- 
tionc  dotis  cx  bonis  fidcicommifli  non 
fic  facieoda  rdntegratio  ciufdem  ,  fi 
Pacerdotant»  6caMftttiicns  alemdo- 
tem  deucncrit  in  pinguiorem  fortunam, 
afl^cricumcn,  quod  in  cafu  pracfcntire- 
fticutionis  du/demdocis  fadbeperma* 
ritumy  vel  por  dus  hasredem  exboau 
fiddoommim,  quo  eft  grauacus,debeac 
fieri  per  cundcra  grauatum  rcinccgra- 
tio  «  fi  ad  pii^uiorcm  fi>rcuium  dcue-  2 
nedc .  Rationem  diuerfitatis/|uam  af*  Senten. 
l^naclncer  vcrumque  hunc  cafum  vix  tU  a/fe. 
pcrdpio Nihilcmunus  arbicror  in  eo  rens  h- 
ooafiftere,quod  arbitretur  in  marito  in  ciendam 
crdinc  ad  rcftitutioncm  dotis  recepcas,  ^JS^ 
quancumuis  protcmporedufdemrefti-  ^aT^ 
tutionts  fit  pauper ,  &  inops,adhucpei^ 
fcucrarc  talcm  obligationcm ,  cum  vc- 
niat  ulis  obligacio  adie  conflicucionis  , 
adeoquemirum  nbndTey  qnod»  fiidcm 
miritus  fiac  pocens  ,  tcneatur  fidei- 
commiifum  reintegrare ,  cum  etenim^ 
tunc  obligatio  extinaa  non  fit,  fed  fopi-  . 
u,noneft,curfuperuenientibus  diuitijs  '^"f!^ 
non  dcbeat  reuiuifccre ;  in  Patrc  vero 
cooftituente  dotcm  arbitratur,  quando 
pro  illo  tempore  conftitutionis  eft  im- 
potens ,  8e  iioniblaendo,inte]ligi  ia  ip- 
loabfoluticxtinftam  oblig.itioncrado- 
tandi .  &  cransfufam  in  aicendencem, 
qui  fiddoommiftamoonfticutt»  &  in  bo- 
na  ipfius.  fitt  taniea  nuuiat  obftan- 
tibus . 

Refnpndeo  ego  ,  etiam  ft  maritus 

poftrenitutioncmfa£lara  in  boiiisfidci- 
coromifsi  deucneric  ad  pinguiorem  tor-  « 
cnnam  non  ttneaturfiddooaimiflanL.  Probabi- 

rcintcgrarc  Fufirins  defKbflit.^.^^i.tin.  |,„5  noa 
18.,  loames  .Amelus  Boffiiu  de  dote  c.\6.  tenetur 
ium.%%^.,  Bertmt  ht  i^emh.  res     n.-j.^  reince- 
&  ihid.Curtius  lun.num.xy.  y  Menocbiusde  grai«. 
prxlumpt .  Ub .  4.  pricfumpt.  1 89.  mm.  1 88. 
Aacioexeo  dedudcur,  ^uia  iura  non 
folom  «)ncedunc  ex  boms  fideioommi^ 
fis  dotem  irrcuocabilicd:  fili«  conftitui»  ' 
quandoalia  bona  libcra  nonexcaat,fed 
etiam  ex  eifdem  bonis  fidcicQmiilst  re- 
ftitui,  quando  etiam  alia  bona  libeea 
lioacitaat»  acc  ▼ilui  conftituunt  di^ 

crimoi 
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crimco  in  conflitucione,  ac  in  reftitudo- 
ne,  ergo  ncuu ,  fi  coafticnais  deuaieric 

ad  pinguiorcm  fbrtunam  non  tcnctur 
pcrrupraprob,ita  fidciconunifiruin  reio- 
tegrare ,  ita,  fi  reAituero  poft  reftitucicv 
jMinfi^acn  cx  bonis  fidcicommirsi ,  de- 
ueiicric  ad  pinguiorem  fiortunam  non 
I^^tio.  tcadMCarUludinftaurarejNequerario 
ncs  pro  diucrlitatis  a  Fontanella  afsignatx  vt- 
rcfpoa-   dccur  pofTe  obclfe,  quando^uidcm  li- 
oeca  die  conftitutionis  dotis  veniat  obli- 
gatioreftitutionis  ciurdcmrcfpciflu  m.i- 
riti  f  ex  ^uo  umen  iura  transfundunt , 
quando  ipfc  eft  impotcns ,  oous  in  bonft 
fidcicommirsi  quoad  ciufdcmdotis  rc- 
fticutioncm  fine  vlla  pcnitu&  rercrua* 
i^do  o&-  tionc,cxtinguere  videntur  irrenocabili- 
tnriz     t^:r  debitum  in  codcm  raarito,  uon  rat- 
lcacecuc.  nus,  accxtmguant  m  conftjtueate^  , 
quandoalia  bonanonhabetprotempo- 
•   '        rcconnitutionis  ,  &  licct  in  marito  fit 
obli^atio  na.ta  cx  luHitia  ratione  reccp- 
rioms  eturdein  dotis>  cum  inPatre  ad 
conftiniendam  dotem  vidcatur  cnc  fo- 
lum  obligatio  doundi  ex  naturali  pic- 
cate  i  hoc  tamen  non  vidcturofficerey 
quiaeiquocunque  ticulo  oriatur  onus 
confticttendi  docem  >  vei  eandem  refti- 
tuendi»  eodem  modo  iura  eximunc 
vtrufliaji  ab  obl^rione  doundi,  &  re- 
ftinienaiy&onustransfiindont  in  bona 
fideicoramifsi,  adcoquc  quoad  vtrum- 


conTummata»  &  fic  fubmcranc  omnes 
taciones » dequibus  inpwBceJeiiribus. 


4 

Sohiidir 


5.  XXI. 

An ,  fi  P^ter  dederic  filfc  in  dotem  rem 

de  fideicommiflb  ccrto  pretio  xfti- 
macam  poisic  fideicommilla- 
rint  fiMaeiido  pcerittiiL* 
«am  veiidMaic. 

S  rUMUK  IVM. 

Qjutfitim  expnfittimittfms  termims  .  t. 
SntntU  iteen  piim  fmh  ptfft  ttmu 

fideicommifft  rrcuperare .  %. 
Sentevtia  negam  cxfonitur .  5, 
Trxfertur  }hu  fententia  negatiua.  4. 
Excipe  nifialienatia  fnS»  efict  ia  frsaitu 

fideicammilfi .  5. 

Dlsc^ismo  XXI.  Paccr  fideicom- 
miffograuacus,  cum  non  haberec 


)  - 


aliunde  bona  libcra,confticuicpropriz 
filix  dotcm  in  bonisfideicommirsi ,  /eu 
certara  rcra  fideicommifso  Aibieftam^ 
cerco  precioaeftimacaratradidit  fiii.-e  in 
docem .  Qusficum^  bic  fuic  «  an  fidd-  I 
oommiffarius  fiibftituti»  foluto  pretio  Exponu 
rcmillam  recupcrarc  vcl  a  marito ,  cui  ti»r  ratio 
^uc  vidccur  codcm  mddo  phyloTo-   fortifoeritcradiu, vclabcmpcorc>fi  muii. 
I^aadani.  ibrtftinipftimfoeritaHeaataad  excra- 

Quod ,  fi  vrgeas ,  quod  in  afcenden-    hendum preciura  prodotc,  pofsit 
te  infticucore  fideicommifsi  intcliiga-       Fontaociia.de paS.mipt.claHf.^.  glof, 
tar  ooar^ca ,  &  przcKaobligatio  do-    i.part.  %,mi.6^ ,  vbieuam  pro  fe  citac  ^"'^^'■'^ 
nndi  filiam  ficieicommillarij ,  vbi  alia    "Pcre^inum  decif.  p6.,&  de fideicommiff. 
booaliberanoncxtant,quxobligatio>   art.4^i.mt.xi.,&  z^cxiAtautfpoQii.»  pretio 
&neccrsitas  confidcrari  non  pottft  10*  fidcicommiffarium  rem  iliam  foluto  pofieieJ 
eodcm  ad  c.Tndcm  rcftitucnd.im  ,  cum    prccio  recupcrare,quia  vtroquc  modo  capnBaie 
nullibi  tn  lurc  repcriacur  diipofitum>   icxhabetinccncura^  vtfilixdout»  ma- 
quod  ad  huiuftnodi  refticutionem  ce-  neant. 

ncacur ;  flatim  impugnabcr ts ,  c]u ia  in_,      Concrarium  abfolut^  fcntit  loannes  3 
prirais  ctiam  auftorcs  contrana:  opi-    .Jngelus  Boffius  de  dotec.  16.  nu.  1^^.,  &  Sencctia 
AUa  in-  nionis  hoc  onus  rcilitutionis  ex  bonis    quod  miruro  eft,  allcgat  pro  hac  fua-.  "^2-^"^ 
ftinti*     fidcicommi&i ,  quando  alia  bonalibera    opinione  d.  Veregrinum  dc  fidckornmiff.  d,  ^^*"^' 
diflbiiu-  noncxcanc,  agnofcunc ,  &i  loJum  difsi-    art. ^i.w.  14.  in  contrariura  allcgaium 
deaCiaafideicommiirariaSiqui rciiituit,   d  Fontanella  loc.  cit.,  Martbammtt.  lOkiut, 
exiraatur  ab  onere  reftaurationis  dum-    89.,  Fufarium  de  fubflit.q.  5  ji.  num.  ip,, 
uxat  protcmporeimpotentix,  an  vcru    &  rationcm  in  eorcfundit,  i^uia  per  U- 
abfolute,  eciam  fi  dcucneric  ex  inter-    km  dotis  oonlticucionem  intcUigitur 
uallo  ad  pinguiorem  fortunam,  quod    fa<fta  alicnaciQ  irreuocabiliter ,  &  per- 
ijpfi  negant  ailcrcotcs,  quod  ,  fi  fiiAus    petuo  adcxclufiooemfideicommiirario- 
iuericpocensyteneacur  fideicommilfum   rum,  &,cum£ifta  fit  lege  permittence, 
leintegrare ,  cuius  comrarium  nos  fcn-    &  difponente>iioa  videcur  pofle  reuoca- 
rimus ,  ncc  incongrue  proccdere  arbi-    ripcrtexcum i» e.  ftffam Ugitimiiertf, 
tramur>quindoquidcmfuppoficaobli-    iur.  in6.,  &  fubdic  ex  eod.  Teregrino, 

eadone  a  iure  induOa  refticuendi  ex  quod, fi res illa  pofletperfiddoomiiuf- 
onis  fidbicommifsi  doiem  reccptam..  uriumabemptoreauocari,publicacao* 
fine  vUa  pcnitus  refcruatione, illa  alie-  fadotisnonmodicumpatcrccur ,  cum_, 
natio  iaceliigttur  fimplivit^:  £Uia  >  &   vtt pofiiet  cmjgor  inueniri ,  qui  huiuf* 
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modi  rcscmcrct.  Quld  umin  baccoa»  tusind,  autb.  rcsqiu ,  vtpoti  aduerrani 

tFOuerfla  concludendum  ?  kgibus  fideia»unifll  fitllci£ki  tnterpre* 

Rcrpondco,probabiliusc(Tc,nonpofrc  tanda;  non  valct,inquam  ,  quia  illa-j 

4      perfidcicommitlarium  huiuimodircs,  bona  in  dau  hyppotncfi  luppoauntur 

Prxfer-  vel  a  marito  ,  vel  ab  emptore  auocari .  cxcmpta  ab  onere  hdeicommiifi .  Ddn- 

tur  hxc  Confcntiuntomncs  DD.  pro  fccunda_.  di  cx  fupcrius  didis  d.  auth.ret  qutC. 

toxKt^\».  opinionc  alkgati .  Ratio  cx  co  dcduci-  evmmima  de  legatis ,  non  cft  corre^oria 

acfttiuii.     ^quia  pcr talem  dotisconftitutionem  iuris  communis ,  fed  ipfum  ius  commo- 

fiadam  (ine  vUa  pcnitus  limitationc ,  &  ne  ,&  iu  ordine  ad  dotcm  potius  fauo-                  |  ' 

reftri£kione,reualicnationcm  rci  fidei-  rabilis, quam odiofa,  adcoquc in ordi-                  •  ' 

commiHi  pro  dote  intelligitur  fimplici-  nc  ad  ca ,  qux  refpiciunt  dotem »  feu 

tir  £i^a  tcparatio  ciufdem  a  fidcicom-  quoad  fimpUcitcr  clTe  >  fcu  quoad  com- 

nuffo,  &  translatio  abfoluu dominij  in  mtxliuscfrc, cft  lati  intcrpretanda ,  fcu 

inaritum,  vd  in  emptorcm>  ergp  non^  ampli  inda  . 

eric  aooplius  locus  vendicatioui  cefpe-  ^  A  regula  in  rcfponfione  pofiu  exd-  . 

An  eiuuicm  rei ;  nec  tunc ocHilideratar  piendtn  eftcafus,  quo  alienatio  proco-  . 

amplius  rcs  illa  ,  vt  bonum  fidcicom-  ftituiionc  ,  vel  rcltitutionc  docis  hStA  f^^u 

miOij  fcd pro  bono  foluto  quocunquc-»  cflct  m fraudeniA pcrnicicm tidcicom-  natio pro 

vincnloi  Ncq;  obcffc  pollunt  ea,  qtue  miifi,  qula  tunc  remtuto  per  fideicom-  dotc  h- 

Non  co- fjr  Font4nf//4/of.c/f,affcrcbantur,  quod  miffariura  pretio  rcs  alienata  poffct  «a»  ciTct 

fideratur  fcilicet  foluentc  fidcicommiflario  pre-  auocari,proutnotai  Cfpfea/wcOT/.j^^.  in  frau- 

fiu  m         '^?  habeat  intentum  ftttnn,  n  lci-  m.io.,  &  feqq.  lib.  5 .,  Teregritmt  defidei-  J^!»  ^ 

vt  fide*i- "'■^^ 'l''^  "^"  rcmancant  indotatae;  com,art.^.nMm.x^.verf.excurrit  etiam,  ^fS?"^. 

«itumCR  Non,  inquam ,  obeftc  poifunt ,  quia^i-  fiiftarim  ie  fiAfii$.  q.  531.«.  ip.  verf.quod  ' 

cct  lcx  fortiatur  fanm  efieaum  dota-  /i .  Racio  taUt  ezceptionis  ex  co  dcfu- 

tionis  filiarum,quam  principalitcr  io-j  mitur,  quiaGaus,qua  ioituseft  huiuf- 

illa  difpontionc  intcndic,  cx  quo  tamca  modicootraftu$alienationis,vitiat  cun« 

fimplicitir  concdfic,  vc  pro  dotc  bona.,  dem  oontraAum,  adco  vt  non  fuftinea*  ' 

fideicoramiiri  poiTint  alicnari , fafta  tali  tur,  crgo pcr  fidcicomraiirarium  foluto  Quotno^  j 

alieiutione  non  cU  ampUus  locus  auo-  prctiorcs  illa  ficfraudulcntcr  alienata  do  prz.  * 

...     caaoaiifaini  filfta  fic  ita  lege  pcrmitten-  poterit  auocari .  Hanc  autem  fraudem  ftuni  po£  • 

rjcK)  cj.  ^ '  vndi,  quod  non  poffit  poftea  fieri  lufficientem  ad  auocacionem  rei  fidei-  fitfewi,  | 

crartjc           auocatio,proucnit  cx  luuura  alic-  commifli  prasfumunt  Ctephalus,  «Jr  Tereh  9ciskn* 

nationis fimplicit^r  facta: .  ^ruitti/ocf/r.  ciraodicitatcprctij,&et 

Neque  vltcrius  obcife  poteft ,  fi  afle-  qualiucc  rci alicnacac  ncmpe ,  G  fuiiTec 

ratur,  quodjCum  difpofitiorf.  atrth.  res,  preciofiorcaeteris,cnmpreuofiorcs  con- 

quxC .commimiadeleg^t.  aducrfctur  i]UQ-  lcruari  folcant  ,8£.regularitir  ex  bonis 

damodo  alijs  g^^uabus  proiiibentibu«  fideicommiifi  iiia  alieaacio  facienda  fic 

alicnationcffl  fWim  fiddcoramtflb  fu-  cania.  docis ,  qus  fiteumininOKi  noGU> 

bicaarum,GtftridUintclIigcnda,ita  vc  HientO cittfilem . 
mtnus  qi^am  poflibile  fit ,  teriat  huiui^ 

modi  iuM»  «deo  vc  detrabat  quidem  a  i     1  ^            ■     n  1  ■ 

fideicororaifTo  qu.mtum  luiTicicns  efti 

glfilig nonretnancant  indoma:,  in  re-  $.  XXIL 
WpS»  aucem  feruec  iura  eiufdem  fidci- 

commiifi,  vt  plusquamparfit,  non  lo:-  An,n  obfraudcmpnefumpum  in  alic-  S 

dacur ;  minus  autem  isdicur,fiboaa.,«  nationc  rei  fideicommiifi  ob  cauiam  dii 

eadem  fideicommiJfi  ctelblidcncttr  in  docis  cx  modidtace  precij  res  i  fi- 

cundem  fideicommiflarium ,  quam  fi  dcicommiffario  fucrit  auocata, 

difpcrgantur  inalios ;  Non,inquam,  auocatioccdaciiddcommiflo» 

obeffe  poteft ,  quia  in  primis  cs  ^^fc^  Ui  fimplicicir  attOCanti .  lit 
di£t!s  cum  afcendcns  inftitutor  ndci'- 

commtiU  m  ca  hypoihcfi,  fi  eflct  fuper-  SyMMUKlFM,  5 
fles,  Ceoerctur  fiium  illam  doure,  in- 

Celligitur  in  illa  fideicomraifli  inftitu-  Exponitur  feries  tituU  .  i. 


tioncitnplicite  cxemifle  a  vinculo  fidei*  Trob^iLiitt  in  data  bypotbefi  detroBo  frt*  m 
commiu  ea  ,  quat  needbna  fi»enc      tm  wudko ,  ^uifiieietmmtjfanus  k 


ad  uicm dotationem ,  quinimmo,vt  irrYjrrf fjr/ii fiiiBt jtfi ifhf f  1  rfi.i  1    1 11  wnQ  !|{ 

nout  FontanelU  iiS.  clauf.  5.  glaf.  i.  «ri^o.  i,  S 

fiWuimr  fart.x.  imm.  6x.,  &  6).,  nccpotuii  .Auocant  agitcaMfamfiieicomnu§ .  g 

S?15f:'°  lY^Tiaillif^"'^'''''"'''' *  vndc  000  va-  UUt  aUenatio  vtf«ti  faSU  m  frmiim  «M  n 

JctntfirtOiMtat  qnod  difpoficio  tei*  fiiUmt»,^  4 
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DIsQjisiTio  XXU.  Ex  diais  vltimo   ergo  bcacficium  eiufdem  auocationb 
looo  m  pneeedenti  dirquintkme ,   oederedebeteidem  fideiconuniflb,qttod 

fircs  fidcicommifsi  ob  caufamdotisfue-    proptercadcbetinH.ujiari,  liccttalcbc- 
ric  firaudulent^r  alienata  pro  modico    ncficium  rciulteceuam  m  commodum 
pierio  ez  firande  pnefttmpta  potefi  pcr   proprium»cum fit  vel  debeat  efie pofleT*  « 
fidcicommilTarium  folutocodemprctio    for  fideicommifli .  Sccunda  ratio  cx  co  *  iL_.' 
I     auocari vcl a maritOj vel ab cmptorc, in   potcA defumi ,  quia alieoatio  £a<^a in_f  ^^^1 
Ezponi.  quem  fuit  alieaaca  .  Modo  lupponi-  firaudem  fideioomniffi  non  Aiflinetur,  Sm  fidci 
turfcries  mus ,  quod  pcreundem  fidcicommifTa-    fcdpcr  folutionemprcti;  rcfoluitur  Ce-caaunilB 
cuuii .     gium  fueritautxata ,  &  quzrimus ,  an  pbalus  conf.  344,1111111.  ao. ,  &  feqq.  vol.j., 
resilladeduaopretiofolutoconfiilida-   Teregritmt^fiekmmif.arf. ^.mmAJ* 

ri  debcat  cum  ndcicommirso  ,  an  vcr6    verf.occurritefiam  ,& rtttm.x^.infin, ,  Fu-  ' 
fiat  fjmplicitir ,  &  abfolute  ciufdem  fariusdefdfiit.q.^ji.jum.i^,verf.quQd, 
fideicoramifsarijauocantis?  fitUmmttoiHgeluB^iiisde^tetAd.wi. 

Ex  diftis  in  prxccdcntibus  patet ,    zj5.,crgo  rc<;  alicn.it.i  rcdttciturad  pri-  4 
quod  ,  ft  rcs  lidciconimUsi  conllituta  in    ma;uum  Aacum,  in  quo  cracanteccdcn-  lUa  alie. 
ootem  rcdicritad  fideicommifsarium..,   t^r ad  alienationero  perinde » acfi  non  nmiOf 
Bon  intdligitur  rcdijfsc  cum  vinculo   fucrit  alicnata  ,  ficaue  rcmanct  intcr  vtpocc 
cittfdem  tidcicommifsi,  fcd  omnind  li-   boiu  fideicommifli ,  hocfolumaddito, 

bera>6tfiilata,proucdoccntBd/</j(j(ff(/.   quod  auocansius  habebicindi(fcisbonis  :; 
Mtb.res  qudnu.H.  (^.comMunia  de  legat.,    tideicommiHi  ad  prctium  ,  quod  pcrfo-  p^^fgf^      ,  ' 
&^ ibi  Ctfirenfisnum.S .,&  ii.,  lafonn.ix.,    luit  pro  tali  auocatiouc  .  lcrtia  raticj 
Menocbius  de  frxfumpt.  lib,/^.  fr^efumpt.   cx  co  dcfumi  poceft,  quia  huiufmodi 
189  nim.  ipx.  f  ThaHHcius  de  lncro  diai$   bona  non  func  feparabilia  a  fideicom- 
gtof.io.mm.6t.,Redinainprmpt.recept.    miflb>nifi  obcaufamdotis  >cum  ex  alia 
tit.  ^j.num.  i.vcrf.fed  quod  priuilcgiim    caufa  fintprohibica  alienari  iuxta  na- 
Noonnl-  ^  quidquid  ex  aducrio  dixcrint  Bar-   turam ,  &oanditiones  fideicommiiBjtec-  , 
1r  fXMifi.  telmmijmth.retqiut  mmi.  8. ,  &  ^urtius   go,nquandoaIienacio  UCtA  cft  in  fratt'      '  J 
dcntio—  jun.  num.  17.  volcntes,  quod  Patcrgra-    acm  hdeicommilTi  cum  modiciutc  pre- 
r»s  ex    uatus/iad  ipfumdoKredierit,teneacur    tij>poliuntauocariamarito,  veXemp- 
eamincorporarecttm  fideicoromifso,  ac   tore,vtiquefi)luto  pretbdebebttncoon* 
fi  dos  nun<]uain  fuifsct  conflicuta  co ,    folidari  cum  codemfidcicommiflb ,  ncc 
qucxl  ccisante  caufa  cci^are  dcbcat  &  poiipruut  plcno  iure  tranfire  adauo-  .  .  ,  . 

elfefttts per  teitam     adigne  ^.qummds  cantem,  cstcroqui ,  quod  modicopre-  « ' 

ff.dciure pJtron.,  quam  tjmcn  rationcm    tio  cx  caufa  dotis  nou  po/Icnc  tranfirc  poojnir.  ' 
alij  mcnco  improbanc  d;ccnccs ,  quod    vciin  maritum ,  vcl  in  cmptorem  ,  CQ-  ' 
regulaccfsante  caufa  cefsct  & eflcdlus ,   dooinodioo pretio  tranfirentpleno iu-  , 
non proccdat ,  quando  cfFe(5tus  iam  cft    reinauocantcm,&non  maius  cftprac-  • 
confummatus  pcr  tcxcum  inlfitt.  C.vnde    iudicium,quod  illomodicoprccio  cran- 
Uberi,MeaatMiaiefrtfimift»Wt.^fni-'  reancinmaritum,vdtnemptorem,ac 

fimipt.i9p.num.ipj.  tranfcant  in  rcdimcntcm,  quando  rcdi-  * 

Difficultas  igitur  folum  dcfumitur   mcret  noniinc  proprio ,  non  noaiine..i>  '4 
inprcrenttCKCO,(]uodilIa  alicnatioob   fideicommifli  .  ' 
In quo  Qiotiicitateraprctij  intclligitur  fafta  in       Exquibusomnibusdcducercpotcris,  • 
Z^A^  firauderaciufdcmfidcicommilsi  j  inquo  quodipfeauocans,vclciushxrcdcseuc- 
d^ral--        vidctur  rcs  inilauranda ,  &  fraus    niente  caftt  teftitutionis  eiufdcm  fidci- 
tas  .       amoueda  in  fauorc  ciufdcm  lideicomif-    commiflG ,  non  habcrct  ius  dctcrminatc 
2     fi,  &  ficauocans  vidcturcaufamagcrc    ad  rcm  auocacara  ,  led  dumcaxat  ad 
Prob.ibi-  fi<icicommiisi,nonpropriam  nmpliciter.    pretium,  quod  pro  illa  auocanda  per^  Gacioh» 
lius  in  '    Refpondco,  probabilius  clTcin data    ioluit,cumrcsillaipfoiurcfucricconfo- rium  «I 
data  hv-  hypothefi,quoddetrad):oprctio,quod    lidaacumipfofideicommiiTOjCuiusrei  prxdi^ 

Shein   fideieommiflarius  foluit  pro auocatio*  cafac»e£caxeflepoceft,quod,fiip(e 
ne  rei  fraudulent^r  datx  in  dotcm ,  res    ratione  modicitatis  pretij  potuit  retn^ 

ipfa  debcat  cedcre  fidcicommifTo .  Ne-    iikm  a  marito,  vci  ab  emptorc  auocare  -» 
minemvidi  agentemde  hac  quxftion^   ob  pnefiimpum  fraudcro ,  ctiam  alius 
deicom-  &  p^trocinancem  huic  nofirac  refpon-  vocacusadidemfidcicommiflumpofiiec 

mtfTarius  fi<>ii'  >  ^am  tamcn  arbitror  validis ,  &    abipfoobmodiciiatcmtalispretijauo-  , 
foluit,res  concludcntibus  fuffultam  rationibus .    care ;  vnde  congruumefi,  vtdicatur^ 
ipCi  de- PrinurAtioeaeodeducicur,  quia        quodob  iilam  auocationemrcsalicna- 

I^?^*!' data  hypothefi  auocans  tuetur  iura^   ta,&auocau incorporerarcumcodeni  ']  > 

ciufdcm  fidcicomraiin  rcmoucns  fiau-    iideicofflmillo,&. auoc.uis  habeatibiuni  • 
*  des  .  qu£  m  codeffl  fuerunt  coauniflc.   iit»  ad  preuum  foiutuin  .  ,1. 
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6i4       Contraftus  X  Vf: 


cont.art^.  ttMm.  57.,  FoatMella  de  paS. 

■  I      '   mft.  cUmf.^.glof. I .  partAjmm.6$. ,  loan-  « 

nes  ^Angelus  Boffius  irali.  de iote  c. 1 6.  num.  pjt^^ 
$.   X  X 1 1 1.  1 1 5.,  ^  ^4.  num.i  f$.,  Menecbm depnt-  ^  nia. 

fiimptMb.4.  prttfmpt.iHp.imm.ifo.  Rado  rritnooto 


An  ai4th.  res  <^ux  C.  commioiia  de  legatis    excodcducitur,  quia  in  difpofitionc  il-  |pimii.ili 
procedat  ikva  rcfj^e^u  aucriffloaij      hm  oMtbjresqiue  CcommMHia  deiegat.aon 
fpiritoalis,quaffloorporalis.        confideiacur  illa  vnica  rado  procrea-  io^^^ 


tionislibcrorum praccise,  fcd  cti.imalia:  detrlhi 
S  y  M  M  jl  R  I  y  M,  rationcs,  ocmpe  debicutu  docandi  otli-  congnn 

clum»adcout  innicutorfideicommiai,  H  dos,(rai. 
Sxpoiiiiur  titulus .  I.  Fatcr  non  clTet  folucndo  ,  fi  ipfc  fupcr-  do  au 

Uattones  fuadentes  noa  procedere  i»  vribte   flescllcc,  tcncrccur  ctiam  pro  matrimo- 
4d  mmrimcabmtJpiritMale  .  %.  niofpirituali  dotare ,  quod  eft  dignius, 

ttiam  pro  matrimonio  fpirituali  de  bonis    quam  fit  carnalc,  itcm  confidcratio  , 
fideicomniiffi  potefl  detrahi  congrMa  dos ,    quod  dos  filiarum  ,  &  dciccndentium-f 
quando  iUabonaliberaranextant .  5.        tcftatorisfit  vclutiaBSalienum,  &  quafi. 
^nfolumdos  ip/apotefi  detrai>i,Jedettam    fuccedat  loco  Icgicini«  illis  debitSE  , 
fumptus  pro  apparatu ,  & regalibus  .  4.    prout  confideraruni  Baldns  in  d.aMtb.  res 

n«i».i  5.,  &  tbidcmlafonwim.^x,  verf, 
Isc^isixio  XXUI.  Sutuit  in oorde   tertioextemle,TadiUamm.i feq^., 
_    fuo  Formora  fknilna  nobtlis ,  nu-  oddus  de  fideiem.  (f4o.art.9JimK.r^j.y&  Ritjooa 
j     bilis ,  &  maxinic  Dco  dcuota  foHDco   fcejej.  ,celT3iite  autem  vna  racioncdifpo-  Pfo  rrf- 
Ezpofi.  Qubcre,  eidemquc  ic  dcuoucreiaRcli-   r)Uoais,nali«iota£^      iUidiiBrcnu.T  ^^^"^ 
tio  nrufi  g'onc .  Pateripfius  grauacus  fideieom-  neanc,non ccffat eademdifpolitio^.dd^ 
in  c-ifu   miHo  bonis  liberis  non  gaudcbat,  qui-    nit.uis  Inflit.di  jmpt .,Surduf  dccif.Si.iinm. 
prcicu-.  busproilloaucrimoaiofpiricuaU«quod   ^ti.,FaebuKMscontrou.iur.  lib.^^.  c^^d. per 
Pn*      incendelat  Fomiofa ,  poltet  docemcon*  totwn ,  TmtmitUa  de  pa£t.  nupt.  clauf  5. 
gruamconflitucrc.  Quxfitum  hic fuit,    jj/r^/.!  p.or.i.n/Km.^j.  Addc,quod,cum 
aabcac6cium,quod  competitfiliaBrjrtf.  longc  pr^ltancior  >  &  cxccUcncior  fic 
Mtft.  res  qmt  C.  eammimia  it  tegtt.,  vt  ftatus  matrimonij  rpiritualis,quamik 
congruc  dotctur  in  matrimonio  carnali    ftatus  matrimonij  carnalis,valdc  incon- 
ct  boais  tidcicommtili,  quando  in  Fatrc   gruu  cfsct,  quod  iura  in  dctcrioriilatu« 
t        alta  booA  llbera  nou  extant ,  competat  &  condicione  illum  conlUttterent  dene- 
ctiamcidcminordincad  matrimonium   gando  pro  coJcm  congruim  dotcm  , 
fpirituale,  vc  lcilicet  ex  illis  boois  do-  quamconUituuntpro  maciunoniocar- 
tetur^  oali . ' 

Vidcturabfolutc  negandum ,  quan-      Haccadco  vcra  cxiftimo  ,  vt  non  fo-' 
doquidcm  difpoli[iO(^.dM//;.m^M'«prin-    lum  arbitrer,poficdclideicommiliodc-  j 
2    '  cipaliter  fundacur  in  publica  vcilitatc ,   trahi congruam  dotem pro  filia ,  & de*  ^ 
Rationes  ^uat  rcfpicic ,  nc  fxminae  indotatae,  &   fccndcntc  teftatoris  fpiritualitcr  mari-  rfo» 
fu.iden—  innupca:  rctuancanc ,  nc  vrbcs  ciuibus   tanda ,  fcd  etiam  prxparaioria  conuc-  ipU  po- 
tes  non  dcftituantur,  quz  racio  non  vidccur  iiieittia  ad  eafdcm  aupcias  fptricuaiesy  icftitaa 
piocedc-  aailuare in ficmma ,  quae rcnuntiac car-   puta  requifita  ad  apparatum  ,  &  re^-  Jii  >  m 
K  in  or-  nalibus  nupti;s ,  fcquc  dcuouec  Dco  lia  foliu  dari  caufa  ingrclTus  in  mona-  ^**^*' 
fpiritualiter  in  monafterio  perpccuam   ftcrium,  proutdocct  Rota  Rom.part.i.  ^^^^13.* 
nium*Tp!  caftitatem  profcftura .  Proptcr  nancra-  diMrformitdceif.  5  j<J. ,  Salicetiis  in  d.  auth.  ^ 
ruuale.  uoncm  nonnuUi  etiam  doccnt ,  quod  resqiutniim.^.fBeroiiisconf.i\6.num.zj.t 

fiemina  ftcrilis  cx  bonis  fidcicommiin  co»/".  134. »«»».  10.  W.i.  ,&  quidcm  • 
non  pc^c  congrua  dos  conftitui  co ,  congrua  ratiooc  Jubc  deccrnuncur  » 
.  ^ttia  ro  ipfa  conliderari  non  poteft  illa  quandoquidem  ,(tcuti  hniurmodii)ona 
publica  vtilitas,  qux  confidcratur  a  iu-  alicnari  pofTunt  pro  apparatibus,  ac- 
re  in  illa  difpolitiouc  d.  autb.  res  fM  concio,  &arrediomatrimoaijcaraaiis 
nempe  proereatb  libefOrum .  His  u-  pcr  ea,  qus  docuimus  ftA  boeeviem  ttt. 
incn  mmirac  obftantibus  .  dedote  1.  prxnot.x^.  num.  50.  pcr  iura,& 

Rcfpondco  cciam  pro  m^trimonio  DD.ibiaUegatos,  ita  non cft,  curiic- 
fpiricuaU  lilue  poteil  ex  bonis fideicom-  queant  etiam  alienari  pro  apparatibus» 
miifisdetrahicongruados,  quandoalia  alijfque  ncccffari;s,&  confuccis  in  nup- 
bona  libcra  non  cxcauc  OaiUus  praU.  ob-  tijs  fpiritualibus,  quixummo  cuam  pro 
feru.  lib.x.  obferuit.  l  ^J,  IHM.7. ,  Cofla  de  jeftittitatibits  copsrui^y  &  omiiiittvs. 
remed.fubftd.remed.6.  unm.  1.,  Fufanus  da 
fi^ie.     31  JMNI.X8.J  Verepaus  de  ^dct- 

§.  XXIV. 
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f  XXIV. 

Aa4os  inboim  fiddcommiiS  dcbeacur 
liqilMis  i  idhtore  defDendendlNis 

'  pro  temporc  ,  quo  adJuw 
aubilcsiionAuu. 

Sxfmii^tiiiim.  i. 

XtffMtt  fuadentes  non  pojfe  detrM  fr» 

Wtfme,  fuafMminaiaeptaefi.  x. 
Cmtm0 /hMia  afcmtnr .  5. 

rjflilwWfar  flon  ^rf)}  cmprlli  Tster  ai 


pore  intcrmedio  ad  illud  tempus  pro^ 
properaedocationis,  &  tcmpusnuptii*  ■  ^ 
fum  poteft  AibeTse  voluntatis  muutio.,^^ 
ineademSimphorora,auatenu$ftatue>*  • 
r  i  t  flatu  m  Religiofum^oc  matrimonium 
fjj^irituaie  eligere^inquocarufliiiioc  doe 
videcur  requiri . 

Addcrcra  pro  hac  opinionc  ,  quod 
difpofitio  d,aiub.  res  ^ux  C.  fmmwm  de 
k^aHf  reTpicit  tempus  nupciarum  >  ne  AGsinS^ 
fcilicct  defc^udonsfasmina  innupta_s  tio  pro 
remaaeac  coatra  poblicum  bonum»  & 
tnnc  cefptcit,  an  adftic  bona  libera  yoec 
a^Httllahabita  confiderationc,an  pr»* 
cedemir,  velfubfcqucntdrfuerinc  talia 
•  bona  liberayCrgocumproiUotempore 
habcnda  fit  ratia  bonorum,pro  illo  tc- 


eoi^itundam  dotem  fiii^i  ante  tempHs    porc  dumuxat  facicnda  eft  iUa  dotis 


I 

Difquifi- 
tionis  ra 
tio  cxpo- 

6u . 


iIsqyisiTio  XXIV.  Inftituit  Caius 
in  fuis  bonis  pcr  vltimam  volun- 
taccm  fideicommiflum ,  ad  q^uod  primo 
vocauic  Andffamfiltum  fumn,va  Siiii< 

phorofam  filiamnonadhucnubilis  (ta- 


Rationes 
fiiadeo- 
tes  non 
poflede 


miptiarm .  4,  COnftitutio,cumancecedentirpotueriflt 
imMm^r^itiomemrmia^tiiltaHA^t..     noncfsc  bonalibcra,  &  adcfsc  protcin- 

Dporc  nuptiarum  >  &  antcccdcntcr  fuiC» 
IsqyisiTio  XXIV.  Inftituit  Caius    fe,  &  praillotampoie  flupdamm  non 
in  fuis  bonis  pcr  vltimam  volun-    adefse  .  '"^ 

Goiurariu  m  fu  ftincnt  Kmnttr  conf.  116. 
mmt.t6.Vol.fecHndo,SimondeTretistA.4.      ^  . 
de  interpret.vlt.volunt.fol.  4 } 8.  nim.  17.,  Contr.i— " 
tis,  DcfuxvitoiCaioinftitutorcSimpho-    Oddusdefideicommij.(}.^o.an.i.mm.8^. ,  ti.\  fen. 
rofafih'a>  fiipfaeratgrauaufidcicom^    quorumaliqui  ca  rationc  moucntur,  kci.i  ex. 
minb,  nechabcrctaliunde  bonalibcra,    quod,  quando  alicuipucU»  lcgaucil  pomtur. 
quibuspofletfibidotemcaflfliiucrcyin-    dos,cadem  dcbcat  incontinenti  folui 
tendebat  non  expedVau  a:tace  apta  ad    non  expeaato  tcmpore  nuptiarum^  , 
UOntraJiendum  matrimonium  ez  bom*s.   prbut  docet  Bartoliuger  Ij^fuiadabus  $. 
^deicofflm^  eandem  dotem  fibi  dcfi*    TermiUus t& inl.Titi^tPMmi.  Titioge- 
gnarc,  vcl  fiipfa  noacratgrauau  jfed    «ro, prout  habec/rfmatfTM/w /«<f.4«r/>.  , 
Andraeas  fraccr  i^fius  ab  eodem  nonex-    tet  qiU  i  aiij  ca  ratione  moueatur,^uia  'Tf^ 
MaacaetiamialiaBtacedotemexigebat.   dos  eft  qucKldam relacLdeblcum  liqui-  opmiooe 
Quaefitum  fuit,  an  iufte  potucrit  antc     «him  ,  quod  dcbet  immcdiaccdcbonis 
talemaeutem>veidocem  fibiconititue<    fidcicomffliiIifoluii.ali)ea  rationemo- 
le,  vel i iiddcnmmiffario grauatoexi*  tiencur,4iuutfiliaefta]endadehcredi- 
gcrc  ?  utcfuiPatris,acproindevaldecongruii 
Videbatur  abfolut^  dicendum:  ante    vidcturjquiaextuncci  doscongruaaf- 
tempus  aptitudinis  ad  matrimoniuni.   lignetur  >  excuius&u£tibusintcrimvi> 
Simpharofam,  fi  ipfa  immcdiatc  fucrit    uat,  potiusxjuam  ab  ipfofideicoraraif- 
grauata fidcicomraiffo,  noa pofie fibi  in    fariacxpedtet  dotcm ,  ncc  incongruura 
bonis  fidcicommii&  dcfignare  dotem  ».  «f^quodrpolfitcllcdosdcftinatiane^ui- 
ncc  (1  ipfa  non  fuerit  uli  fidcicommiffo-    lemiam  matrimoniutncxiftat . 
grauau>  fedcius  frater»  ante  taic  tcm-       Hinc  DD.  huius  fccundse  opinioni» 
pus  a  firanegrauatodotem  coogruam.  refpondentadargumentumpriorisfen» 


CRihi  pio  exigere,  prout  etiara  fcntit  Trtradefidei-    tcntif  dcfumptum  cx  futuriscucndbus». 


tOlRjpOtSj 


•ft. 


roin.4r.8.n«m.4P5.nonfolura,  quianon 
potcft  ficri  dctradio  a  bonis.mieta»l^ 
miffi,  nifiob  caufara  dotisiuxU  textum 
indjmtl>.res(pat^jc:»tnmmia  delegati 
/,  mnUtr  f^eimipfofetirttiK  0i.od  Trti^,  ^ 
dos  autem  effe  non  pofsc  vidctur ,  vhi 
nonpoccft  encmatriraoniura/cdctiaiu,, 
quia  pro  co  tcmpocc  non  vidccurcon-^ 
prui  pofse  ficri  ciufdcm  dotisuxatio 
illa  etenim ,  quae  pro  iilo  tcmpore  po- 
cuic  efse  coogrua,  pocdl  pro  tempore^ 
nuptiarum  efse  incongrua ,  fcilicct  vcl 
«kfidens,  velcxcedcasi  rurfus  protcra- 


qui  cx  varictatc  ccmporura  pofsuncefse  Solntio 
varij ,  fcilicetex  eifdem  noaefsc  rcur-  Mttoms 
dandajn  dotcm  faltem  vfquc  ad  lcgici-  P^^^^^"" 
mac  quantiuccm ,  &  ficuti  aliai.  dotes 
iuxta  lemporum.  TaiiecaKBk  po&not  ' 
augeri|&.minui>ita  noaeft  incongrulj, 

2uod  eciam  dos.ex.  fiducoaunilso  coo- 
ituu  poifit  variajTt  fine  eiufdcm  pne- 
iudicio.  Quid  iaminJhaccoatrouerfia 
condudendum  {- 

Refpondeoprobabilius  cfsc,non  pof- 
recompclli  Patrcm  fidcicommi^rium 
ad  coaftiUicudaiu  cx  boais  fidcjcommif^ 

ii» 


ContraausXVI. 


-Itlcongruam  dotem  iilneaiitetetnpas 

^  nuptiarum  .  Ratio  cx  co  dcducicur , 
pjfljjabi.  q  u  la  ncc  Pa  ccr,  q  ua  Patcr  cft«  U  ha  bcrct 
lias  non  bonalibera,  nccciusalcendent, ndsct 
poteft  rupcriks  delicicncibus  bonis  liberis  in 
compelli  Patrc  poTsct  compclli  ad  dotandam  fi- 
Patcr  ad  antc  tcmpus  nuptiarum ,  cum.. 
hend."  fit  ius  ad  hoccompcllcns,& dos 

doce^^  principaiicci  couihcuatur  in  ordine  ad 
ame  i&  oiiefaniatrimojiii  ruftiaeiida»ergO  an* 
pusmip-  tequamfiiianubilis  Hc ,  &  apta  matri- 
f ianim  %  mon  io  non  cll  eidem  c  x  nccciiica  cc  con- 
grue  dos  affigjianda.  Secundo»  quia 
d.oMtb.  resynM  refpicit  puram  nccciiita- 
tem  dotationis  ciuldcm  filix  proptcr 
nupcias,  qusedirpoiitio, cum fii  fub^ 
diariajDon  dcbet  rcferri  vltra  talem n.6- 
cersitatem^red  neceflitas  vrgccdumta- 
xatprotcrapore  nupcurum ,  crgo  ancc 
taietcmpusnonvrgct,  adeoque  aacL* 
obligat  fideicoinnursarium  ad  illam 
anteccdciucrcrogandam.  Tcrtio,quia 
^uth.res  iuraprxcisc  conccduntj  vt  booafidei- 
pidc  pti.  pof^c  alieoari  ad  effeftum 

rim  ne'-  nwfioioni;  vcl  carnalis,  vd  fpiritualis 
rgffiTjtT^  contralicadij  6c  non  al itcr ,  fcdi  fi  fidci- 
commifiarius  pofiet  compclli  ad  oonfe- 
rcndamdorem  pro  tcmj>orc,quo  fxmi- 
na  adiiuc  nubiiis  oou  e(ijpoii>et  coutin- 
gere,quod  ftAaefsetaliaiatio  finema- 
triinonio,  put.i ,  licadcm  fasmina  prv* 
snorerctur  ad  nuptias,ergo&c. 

Ad  rationes ,  quae  pro  contraria  fcn- 
teniia  afifcrcbancur ,  nunc  rcrpondcndu 
cll  1  &  ^uidem  ad  primam  dic  diiparem 
e6e  ranoncm  dc  dotelegata,  acdcdote 
dcbita  ex  bonis  fidcicoininiifi  ,  quando 

 aiia  booa  ia  dotantc  iibcra  non  excanc; 

huntio  namquoaddotemlegaum  ex  ezpceisa 
nes  con-  voiunratclegantis  feparata  cft a  cumu- 
_  lo  ii*rcdicacii,6i  tunctitulolcgatiprj- 
'*  cisc  iiumediat6'dcbccur  poft  morteui 
teilatoris  adnonnam  reliquorum  Icga» 
torum ,  quoad  dotem  vero  dcbicam  cx 
bonis  fideicommifsi ,  ncc  eftexprefsefe- 
parata>  &  cum  vcoiat  folummodo  no- 
niinedotis,non  prius  debetur,ac  incun- 
dumncmacrimonium,  proquo  danda 
eft ,  Ad  lecundamdic  dotemcomputari 
quidem  tanquam  ddiitum  iion  liqui- 
dum,  fcd  iiquidandum , debicum  qui- 
dem*  fcd  ex  caufa  matrunonijy  ocpro- 
'  indetantum  pro  tempore  etoidemper- 
folucndum  .  Ad  tcrciarodic  fiiiam  cf^e 
quidcm  aiendaro  dc  hxrediute  Patris^ 
nec  propccrca  exliocrequi»quodiitim- 
mediatc  cx  neccfsiutcdocanda  ,  vccx 
fru&ibus  docis  prxccduucer  ad  matri- 
monium  viuat.  ■ 

Hoc  camen  vrium  hic  aducrtcndum 
cfl,quod,  ficx  ftatutofiiia  noa  clkcc^i- 
likaa  l^tima»  tunc  poiccftd  candcm 


agere  oon  expedato  tempore  nuptja- 
rum,  cum  lcgicima  dcbcatur  immcdia-  loteHi^ 
tc  poli  tnorcem  principaiis,  ex  cyius  bo- 
nis  dcbecur,  fed  tamencidemdcberetur  ^U"*^ 
fub  ritulolcgitimx,  non  autcm  fpcda-  biririif. 
litcr  lub  uominc  dotis . 


i.  XXV. 

An  ius  filix  petendi ,  fcu  dcducendi 
doccm  cx  fidcicommifibpatemoca 
dcfunfla  ance  dcdudioncm 
tranfmitutur  ad  ciufdcm 
iiliat  ' 


5 

Soluuo- 


syMMUtiiyM. 

JExpomtur  titHlus ,  i, 

iKs  illui  filU  defn^t  antt  Mt^hmmmm 

trMfmntitur  adeius  hgredes ,  %, 
Sifilia  iUa  nupierit  cnmpramiffime  cmipiut 

dotit,  &  dccefferit  ea  nm  dtdi0€ ftmatf 

tia  doccns  iHam  tr  irifmitti  td  MKdn 

filiosjnottadalios ,  3. 
TroMHUitt  hi  bac  hypothefi  traHsfknditm 

ad  qmfctmq;  hxredes  .  4. 
Etiam  fi  lUa  promiljio  nonfaUa  fuerit  cum 

expreffione  eertm  ^eeiei,  vel  qmmtit»- 

tts  .  5. 

Etumfi  in  nuptijs  nuUam  exprefsl  fccerit 

mcHtionem  dotis .  6. 
"Hlfi  ius  ad  illamvelexfi^si,  vdtoeiti 

remifcrit  .  7. 
Sivi^eretftatutum  exdudetufmimu  prop- 

ter  dotem,  tintc  ius  ad  dotm  trm^toi 

ipfius  htcrcdes  .  8. 
Si  nullo  modo  faSa  fuerit  feparatio  dotis  k 

fideicommifio,  nec  formalitir^ec  aquiua- 

lenterfiiu  ad  ipjam  noB  tra^tmttitier  ad 

bmredeg,  f. 


01] 


DIsciyTsiTio  XXV.  luxu  terminoa 
prcccdcncisdifquifitionis,vclSim- 
piiorc^a»  vci  frater  eius  Andrxas  infti- 
tuta ,  vd  ittftitotus  eft  a  Patre  hsercs, 
grauau  umen,  vel  grauatus  fidcicom- 
miflo  cumooere  fciiicet  reftitucndi  hx-  i 
teditacem .  Simphorofa ,  fi  ipfa  fuerit  Expoli- 
hxrLsgrauata^fibidotem  a  bonis  fidei-  tiboUlii» 
cofflmiUi  nou  dctraxit  ipia 000 

fuerit  gnraata,  fed  Andiaeas  ehisfraeer» 
non  pctijc,ncc  fibialEgnarcfccitdotcm, 
&anccdetra&ionem;  velailigaationcra 
pcrijt .  Hic  quae&um  lttit,an  illnd  ius, 
quod  Simphorofa  habcbat  dcducendi, 
vel  pctcndi  docem  ex  bonis  fidcicom- 
milu,  tranfmitutnr  ad  cinfilem  Sim- 
phorofjE  hatredes,  an  ver6  remancat 
confolidatum  cum  ipfo  fideicommillb . 
Rdpondco^iUnd  filiKpeteadijica 

die- 
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deduceodi  dotem  ex  bonis  fideioaa»>    41.  »*w.45.  «t/E».<  tumm  jtifiilmMa^A 

•  1..  2      miifi  ipia  ticrundt.i  antc  dcduaionenij   fra^.rff  rfarf  c.kJ.  »««».  ijp. ,  qui  tamcn 

nlu  las  illud  non  tranfiniiti  ad  ciuldcra  filia;  hacrc-   in  hoc  loco  vidcncur  rcdriogcrc  Iwoc  ,|j 

fAiX  ipfa  dcs .  Confonacatin i;s,  quac  tr.ididimus    dirpoficionem foluromodo ad  filiM lue- k nupfe. 
dduo"*  in  rcfponfione  praecedcntis  difquificio-    rcdes  ciufdcmfaeminas  ficnuptaicamo- rir  cnm*  » 
^  j^A-      "'^ »  camquc  lullmcnt  Curtius  lun.  lad.    u  rationc ,  quod  pnuUcgia  pcrfooalia  Promtf— 

■^railf  ^**        ^-«"«W""    ^ff'*'-»  «nlieristranrcuncad filioseiushaBredcs  ■'on*^  ^o" 

^jjfjjy,"      ifciP4<//7/<lir«»«,7r.  ,  T-jWmj  deCasirty    pcrtcxvjminietiamff.folut.mairim.,6' ^"^^^2 
«d  chis  C9iil.'J.V9lj..xTetra  dc  jideuomif. q.^.mm.    UJfiduis  §.exceptis  C.qut  pot.in pign.hab. ,  cefl^rit  ' 
li«iC(lm.  ^4^^&ft^. t Terepimu  de  jiieicom.  m,   vadead  regulam  fupra  poficam  in  pro-  .ance  de- 
4X.num.^j.,Merenda  coatrouerf.iHr.tom.  i .    batione  tcrtia  huiu.s  rcfponfionis ,  quod  du^ltOn£  ^ 
M»4.c.Xj).  NNm.ii.,  &feqq.,  Thanucius    fcilicct  pxiujlcgiura  pcrfonalc  aftiuum  iHtas  ftn 
il»nKr»dMMj!/o^  iO.MM.55.  Probacur    mortc  mulicris  cxtinguatur  ,  &non_^  ^""^mj 
primoex  di(flis  in  pracccdcnti  difquifi-    tranfe.it  ad  h£ercdcs,dicuntintclli?,i  rcf 
Cione,quod  fcilicctiusiilud  petendi,(cu    pedlu  ha:redum  cxtraneoruoi,  nou  icl  trafmicti 
deduccndidoccmcibouisfidcicommilli   pe<£lufiUorttmexeafufccptorum>  cum  iilios 
lUHiell  fimplicitir,  &illimitat^,  fcd  rc-    fiiij  computcntur  ,  quafi  tanquam  ca-  hxredef, 
firi^ue  ia  ordinc  ad  matruuoiiiunL^   dem  pcriona  cum  macrc  .  Nihiiominus  non  a4 
coaccalicndum  >  ne  fcilicet  cx  defefta   tgo  ampliatiuc  feotio  hanc  difpofitio-  ^''^* 
docisfiliaBremaneaociaiuipcaB,&4ndo-   nem  ezccndi  ad  quoTcunque  h«redc» 
ucae,  prout  habecur  ind.imth.  res  qux  C.    etiam  exiraneos ,  prouc  fenciunc  Pcn/w  . 
eommuwa  de  legat.,  &  l.mulier  f.  cum  pro-    de  Cafiro  in  dtSa  a»tb.res  f m  rwm.S.  ,  &  _  ^  . .  • 
femereimr  g.ad  Trebel, ;  faBfflina  autemL*   ^  lafM».3X,  verfjoSttMextende ,  Gidiel- 
defunfta,  &  nondeduAaitladotefinis  mMBemd^mime.lUaimtimverb^mertuo  f^^n<\kut 
illc  conccifionis  ccflTat ,  ncc  amplius  vr-    itaque  num.  11%.  de  teflamem.,  Cmtan^us      c^voU  » 
get»  ergioceliarc  debet,  &  iila  dirpoGtio»   t^dtoHfmtud.  Burgundi*  rub.y.mtm.  i o.tMe-  cunqib^ 
IIU  bona  *eucooce<Bo.  Secundo.quia  anieillam  mthi$couf.}^.)ium.^^.,  &  de prafuntpt.  wdes. 
arite  de-  dcfign.icioncm,  &:  dctraiflioncm  illa  bo-    tA,^prafumpt .  1 8'i?.  unm.  1 54.  verf.  bmc 
do^one  na  rcmaociu  adhuc  io  pura  ratiooe^   ttism.  Katioaem  huius  diipontiunii>,& 
k         aMMoft  fideiooaimidli ,  er^ ,  fi  fiUa  dotanda.»   ampUacioni»  exeodeduco,quod,  fi  iilA 
&i  ]pan  pr^moriatur  ,  bona  illa  t.anfiredcbc-    dos  in  aupaj»  fucric  dediida  ex  bonis 
gjPSf   bunc  ad  fubAicutum  in  fidcicommiiio»    fideioommiii»  vcique  tramtcrcetur  ia 
nooautemcranrireadhamleaeiufilem   quofcunque  Jueredcs  eiufdem  filiae  « 
filixpracdcfundlae .  Antccedcns  non  vi-    proac  doccnc  Thanutius  de  lucro  dotis 
detur  pati  diificulcatem ,  cum  ioium-    g!of.io.«ai$.6%.,  Rediuaittprompt.reccpt, 
tttoc  ccilanc  illa  bona  c^e fideicommifli,    tit. }}.  mm.  i.  vetf,  fed  ^md  primlegiim 

2aandoabhXrcdltatcfcgrcgantur,  ncc  hoc,Kota  Romana prima  part.  rrrrnt.  dccif. 
igr^ari  poilunc,niiIquatcnus  iiifcrui-  %o9Mum.^.,Cancerius  vur,  rcfoLut.  totn.^. 
tedebcnc  pro  dotc,  &  pro  oneribus  ma-  titA  1 .  num.  x  1 1 . ,  Cosla  de  remed.  fubftd^ 
trimonij .  Tcrcio ,  quia  licct  booa  iila,  remed.6.num.%. ,  Mavtba  de  fiucef.  part.  4, 
poilquam  fcgregau  funt  ad  e(&£lum    f.xi.BMm.i i .,quatcnus ftatuuotper 

matrimonijjtanquam  bona  propria  eiuf-    lem  dctrad^ionem  fieri  proprium  pacri-  I 
dcm  fxminsB  doutae  imt  tranimil&bilia    monium  eiufdcm  f«minaB,nec  vcnire  in  I 
ad  ii lius  hxrcdcs ,  &  fucceffores  (iueab   fefiitutione  fideicommifli^cienda  fidei*  Per  itr.trik 
ioteftato,  fiueexteftamcnto,priuilegiu    commiilarijs  fubOitutis ,  ergo,ctiam  fi  cunRiut. 
tamendeduceiuiidoiem  ex  bonisfidei-    fuerit  illa  doiconftituu ,  icu  promiila  ^ionem  ,  ' 
coounilfi  eft  perlbnale,  cum  pendeat  a   in  nupti js  (ecundnm  congruam  quanci- 
matrimonio ;  raacriraonium  aucem  eft    tatcm  ,  &  fxminaillaficnupta  dccelie  d^'tis°i5^ 
pcrfonale  l.  vnica  ^juautem    de eadm.   ricantcdctradionem ius^diiiam cranf-  do- 
priuilegtumattCemperfiMMlecum jper-   mictecuradilliashaeredes,  quicunque  nm  eft , 
fona  cxtingaicttr  /.  faf«  Mfe  jf./wm.    iili  fint;  tumquia  pcr  illam  confinu-  fiWBWffi^' 
wmtrim,  ,  cionem,rcupronulfionem  iusaddctra- 

Circa  itane  tamen  reTpoafionem ,  &   hendam  dcnem  ei  fiddoommiiro  eft  iu» 
probationcs  eiufdcm  plura  hic  vcniunc    ris  difpofitione  iam  dcdadiim  in  efle  ' 
confideranda ;  &  primo,quod,(i  cadcm   ^uoad  fubftantiam  ,  licct  non  ioicxccur 
iUkteftatorts  nnpieritcumproaiiffiQne   eonc;  tum  quia  per  candem  promif- 
congrux  dotis ,  fiuc  faifla  cxpreflionej    fiooem ,  feu  confiitutioncm  indu«ila  cft 

quanuuti&  ciufdem  ,  ftue  n^ila  £ada  iiypocheca  uciu  >  &  udu  ftipuiatio  *  '\ 
exprc(riohe,&eadem'dotedefiiaonoo  inomwliuspromicceotis^&ooaftitueii-  ,  ;> 
dccraiita ,  ncc  foluu  dcccfrerittranfmic-  tis  bonis  pcr  tcxtum  iu  l.  vnica  §.  &  vt  • 
cat  ius adillam dotcm  ad  fuos  hxredes.  p^nt«f  C.de rei  vxor.  aS. ,  &  fic  ratiCMie  .  j 
JifBmuaiLTar^gfimudefdeitmm^,art»   |alis  aftioniB.  cfalia  >  4e  Jijrpoth«caris  If 

liJi  int  I 
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ias  transfundi;iir  In  ha^redes .  cx  co >quod  non  fiierttconqudla  nee 

Solum  ditHculcas  aliqua  poted  hic  paraucrica<^oncm,inccUigatur  ccfsilse 

fubingrcdi ,  quando  in  nupcijs  dos  qui-  luri  ad  dotcm  in  illis  bonis  hdcicororoif- 

dcro  conftituu  cft,  fcu  promilTa,  fcd  fi;  Non,inquamrcquiritur,cumquiaia 

nonfa^cxprc(sione,nec  ccrtae  fpccici,  prsciudicialibus no  prxfumicurcx  taci- 

ncc  ccrtae  quancitacis,  quia  tunc  adhug  turjucate  tacicusconrcHfusiCum  quia  cu 

rcmancrcccertificanda/eu  liquidanda,  agcrccur  ctiam  dc  incercfle  manti  non 

&  ius  ad huiufraodiccrtificacioncm>fcu  vidccur  pocuiiTc  i)li  iuri  rcnuntiarc  co- 

liquidacioncm  vidctur  clle  pcrfonale.  dem  marico  viuentciacquein  hoceciam 

,      Nihilominus  in  hoc  ctiani  cafu  huiuf-  confcntiunt  TaulMs  de  Caflro  ind.  authjres 

Eti.vn  fi         ius  tranfmicci  ad  hacrcdcs  illius  quanHm.B.Ccommiaiiadelegatis  ,Gidiel- 

ilU  pvo^  faeminx fenticndum  c(l ,  nam, cum  illa  mus SenediSm  in  cKaynHtiHS  verb,m9rtKo 

miflio  no  promifsio/cuconftirutiQContineatqua-  ifa<}ne  ww.i  i  ^.detejtament.,Ioarmes  jinr' 

Uik3.  fit  liutem ,  cx qua  facil^  pofsic  ccrcificari,  geLus Sofsius  de  dote  c.  i6.  num.ijp.  m  fin. 
cim  ex-  habctur  pro  ccru  l.vbi  Autemin  fin.prin-      Confidcrandum  venitrecundo,quod,  S 

ctp.ff.de  verb,obiigat.,&  l.  intefiamentn  fi  alicubi  vigcrct  ftatutum  cxdudens  Sivige- 

cfe?'  vd  ^•''^  (0«^". »  ^  demonfirat. ,  illa  autcm,,  fjmioas  propter dotcm  tunc,  quantum-  ret  ius^ 

quanti,   promifsio ,  dc  qua  hic  agitur  potcft  vc-  uis  femina  iila  habcns  iusad  dotcm  in  wcludcs 

CAtQ.     ririmilitirrcddi  ccrtarclatiuc  adfacul-  bonis  fidcicoramifsi  dcccdcret  innupta,  ^ij^ 

tatcs,  &  dignitatcm,  adcoque6cc. ,  &  ius  ad  candcm  dotcm  tranfmittcrciur  ^^j^^ 

hoc  potifsimum  vcrificatur  ,  quando  adeiufdemhsredcs,  quia  tunc  iilados  ius 

agiturdccaufapriuilcgiata,cmufmodi  corapuurciur  unquam  kgitiroa  Tha-  ,id  dotc 

«Itcaufadotis  in  ordJiic  ad  bonumpu-  auttHsdelHcrodotisgtof.iQ.nHm.^i.,  Tere-  tranfiret 

blicum,atquc  ita  rcntiunc fa(is  commu-  ^rmus  de  fideicom.art.^MHm.(^j.,  Hoditr-  «<i  h*'rt« 

niicr  DD.  cum  loame Ungeio  &offio  traS^  na  controHerf.iHr,lib,i.c.] i ,num,9i.  in ^».,  * 

dedote  c.S.nw»».  115.  Oddus  d.art.i^jtum.ijB,,  ncc  tunc  cxpC" 

Hac  cadem  rationc  fenticndum  exi-  £landumcfscc  tempus  nuptiaruro ,  fed 

ftimo,ius  illud  ad  doccm  lccutisnupcijs  pctipofset  immcdiatd  podmortem  tc- 

tranimittiadhajrcdcsciufdem  facmma:,  ftatoris  Cephalus  conf.x^.^.num.ji.,fran- 

6     quandoeadcm  fa;inina  nupfit  nulla  h-  chuf  decif.6\%.fertotim,  Caualerius  iecif, 

Etiam  (5  ^ exprcffa  mentionc  dotis  ,  dummodo  \6x.pcr  totum,  Hcnochius  deprtfumpt.lib. 

ia  nup-   vcl  tacitc,  vel  cxprefsc  meifdcm  nupcijs  4.  prxfumft.l^.  nmuyj. ,  &  fcqq. ,  M*- 

tijs  fxTxw  non rcroifieric  ius  ad  illara,  fcu  maricus  chalordf  fratrib, part.j.cj^Mtm.i^. ,  M- 

t\A  nu\\\  nonfe  dedaraueric ,  fe  vclle  illam  vxo-  togradus  confHj.nHm.ii.^&feqq.  lib.i. 
fccent    '^"^  cqdendo  cuicunque  iuri  ad  doccm       Confidcrandum  vcnic  tcrtio,  quod,fi 

oddwirfjT.ij.njiw.i^d.,  qucmallcgac,  &  non  cxccc  rtatutum  rclcruans  dotcm 

irm  do"  fcquitur  loMtnes  ^ngdus  Bojfius  dc  dote  filisc  locolegiiima5,vel  tcftator  candcm  * 

tis ,       C.16.  i:um.  159.  Ratio  ex  co  dcducitur ,  dotcm  non  conftitucritcxprcfsi,  velca-  ^  ^^^^ 

quia ,  quando  faunina  nubic,ncc  tacicc,  dcra  dos  non fucrit  dpcrafta,ncc  fepara-  ^^^^0  6 

ncc  exprcfsc  ccdcndo  iuri  docis,  inccili-  u  a  fidcicommilfo  cxprcTs^ ,  nec  caciti  £u  fiierit 

gitur  ucit^  contralicrc  cum  congrua-,  pcr  inius  nuptias ,  fed  cadcm  temina  {epiraao 

Uotc ,  &  confcrrc  pro  dotc  marito  ius ,  decclscric  mnupu ,  cunc  iusad  candem  dotis  nec 

quod  ipGa  habec  in  bonis  tideicommiifi,  docem  non  cranfaiicucur  ad  ipfiushx-  ^?"^ 

lcd  pcr  fupcrius  probau,  quandonubit  rcdcs,  fcd  rcmaneac  conlolidau  cum  ^uju". 

cum  cxprcfsionc  congrux  dotis ,  quan-  codciu  fideicommillo  pcr  ea ,  quac  in-»  jjntcr  iui 

tumuis  non  fueric  exprclla  ccrtaquan-  praeccdcnci  difquificionc  probauimus,  ad  ill-^ 

cius,necccrca ipccies,pra(moricnte  vxo-  cumnuUum iusibrmatum,  6(  in  perfo-  non  cran 

reiusad  illamcranfraittituradhacredcs  naciufdcmfacminac  fucrit  in  efsc  dcdu-  fmittinir 

ciufdem  vxorisquaiclcumquc  ilii  lint,  dlura  Tcrcgrtnus  de  fideicommif.  art.^x, 

crgoeiiaro ,  quandonubtt  nuHa  £ifta_,  ft.^.verf.fedbic  fubftiiemiHm,Menocbius  de  ^ ' 

cxprcfsione  dotis,  dummodoiun  ad  il-  frafumpt.lib.^.  pn^fumft.  iBp.  nm.  i  J^. 

lam  non  ccHcrit ,  cadcra  premoricnic  verf.  binc  etiam , 
ius  ad  illara  tranfmictctur  ad  ciufdem 
hsredcsjcum  intcll  iga  t  ur  uci  tc  promif- 
y     fa,&cacici,  6ccxpreisi  cadcmeltracio, 
Nifiiuj  i^^i^q^e  iudicium.  Ncquc  ad  hocrc- 
«xprefsc  quiricur,  vtcranfmitucur  illud  iusad 
veitacitc  hxrcdcseiufdcmhlix,quod  cadcmfili^ 

*d  ilUm  ancemorccra  fuericconquclUj&pr^pa-  «tl> 
tenuferic  raucric qu«rclam,fcuaa,ioncmaduer- 

fus  fideicommillarium  grauacum  ,  vc 

▼ulc  Qddus  locjcit,  n»»i.i7<5.  quafi  ,  quod 
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mina  ad  tpfius  haBrede$,etiam  in  cordein  _ 
— '■— ^      ■■  '»■■»■  n    transfcrri cenfeiidu  eft  ad  candem  iam  ^ 

traditamrecuperandam;  Ncqjucdicas, 
$t  XZVI*  ^uod  hoc  prtuilegium  conceditur 

cisi  in  ordioc  ad  eandein  fiBfflioam  ot>  lolum  ref 
An  itts  >  ^uod  habec  ▼xor  reeapcrandi   bononi  pablieum ,  ne  ftHicee  indoiai»  picit  bo- 
«iotem  a  marito  fidcicomroirso pa-       remancat,quae  ratio  cefsat,  quandoca-  ^^^^ 
tuoty,  vel  auito  gfauatO{^  dcm  fzmina  iam  decefsit ;  conaracmm  ^'/^ 

traafiniasitnraaip-  impugnabcris  primo,  quiahaeratione  eonihcu- 

•  fiOi  iMraia.  nequetranfraittcrctad  fuoshxrcdcs  ius  tione/cd 

ad  detrahcndam  dotem  cx  boius  iidci-  etii  pro 

9FHH^tiiri*i  eommifsi  patris ,  vel  fratris  dotantis ,  «ufdem 

quia  tunc  cciamccfsarct  illa  confidcra-  '*™a*" 

Mnfmfnr  t$fid»s,  i,  uo,  quod  ipfa  iodotata  maneret.  Se- '*°'*°* 

t  tttnewfermdi  Jotm  kmarif  fHtlltmmtP'  cnndo^  ^uia  fiiAa  remd  vel  fbrmalitiir; 

ii^  fo grjHito  tranfmittit  >id  hjcredff .  x.  vel  acqujualcntcr  fcparationc  a  bonis 

:  33  Auth.rcsqu{  im j^Utnk  reffutt  bomtfidei'-  fideicommir$i  illa dos  confideratur  aoo- 

emmifst  fr»  ew4ii$mim»e  datisfidaim  amplius ,  vc  fdeicomfflirsi  pars ,  fed  v» 

pro  eiusreditutione .  palrimonium  proprium  ciuidcm  fa!mi- 

?  fyimtMrmiocMtrma.  jUb,  quod  propterea  adinllar aliarun» 

x%         •  ftrnn  patrioionialium  tranfraittitur . 

"p^TsqvisiT/o  X  X  VI.  Conftituerat       Sccundo  ratio  potcft  cx  co  dcduci, 

iti  Caiushliasiu^Scmpronjaedoteoi  quod  afscrit^diKeriMf  n^/flrr/jMHf^. 

'  Snquantiutebismilleaureorum/iuamr  nempe,  quod  fbrtior  ratio  afliftitpctf  j^j^fg^ 

•  tradidit  Thcodorico  ciufdem  Scmpro-  tranlmirsionc  iuris  in  haeredes  ad  rccu-  tio  pro 
niaeroarito.  Thcodoricusinhxrcdiu-  pcrandam  dotcm  iamtraditara  marito,  refpoo. 

^     tc,  quara habuit  a partntc  fuo.fuitgra-  ac  pro  cranADifsionc  iuris  ad  dcduccn-  fiooe. 

Eapoiu—  uatusfidcicommifso,  ncc  alia  biona  libc-  dam  dotcra  cx  bonis  fidcicommifsi  do- 

rapofsidcbat.  Praedeccfsitcadem Scm-  tarcdebcntis,  quandonondumeUde- 

'^*      pronia  ad  Thcodoricum  nulWs  ex  eo-  tradafquia,quando  noodum  eft  detrft^ 

dcm  rcliitis  liberis  inftiiuto forte  ccrto  aa  agiturdcacquifitionerei,quac  noii- 

haercde,  vei  fort6  nulloex  teftamento .  dumerat  vxoris,fcd  fidcicommifsij  hic 

Qh^^"""^ '^'^^^'^>^'^'"^>9"<^  ^^''^l^  autemagitur  de  recuperationerci,quaB 

cadem  Sempcooia^Mr  vi  d.a$ubjresfktf»  iam  pieno  iure  fa^a  erateiufdem  vxorii. 

coiKMW^tftfriiSrMC^rRnpeiandidocemex  Nequeobefsepoteft,fiafseratur>quod 

bonis  fideicommifsi  i  quoeratgrauatus  fxmuu  non  pofsit  ccdcrc  cxtranco  ius 

TJiBodoricus  ipfius  nuricus,  tranfmirc^  fuum  dedMefkli  dotera  vel  Kcuperaop 

'                    fit  veLad  hmredem  ex  «efiamencb,  vet-  dies  bonis fidcioomnlifti  Btoris  fui ,  vd 

{              .      ndbieredcm  vcnientem  ab  intcfhto?  Fatris  viri,  quando  rootiuum  ccrsionic 

^                     .  Bic^mpdcojiaeminaro  ficdocatain ,  &  cft  volunuriumj  &  libcr^  proccdcns  ah 

*  prtcdecedenton  martto  craiifimictci;e  il*  atbitriociulSlem  fi^imc,  quamuis  po^ 
t                2     luci  ius  rccupcrandi  dotcm  cx  bonis  fi-  fit,  qualido  mociuum  cefsionis  cflct  nc- 

los  cecu-  dcicommtisi ,  quo  eft  erauacus  ipfe  ma*  cefsariumjvcdoccnt  BartoUu  i»  l.polido~ 

Sandi  riciianonhabensaliaDoailibcrayinhf»  immmi.j^.f.filmjmatrim. y&   /.i.  C- 

•m  i  redcsfuos  vclcx  tcftamcnto,  vel  ab  in-  depriuileg.dot.,  Lifoti  inmth.  resqux  n.-^i. 

'  teftatovcnicnccsCtfiwewM  x;<w.rfy<>/.p«rf.  C.commumade  tegatis  ,&  ibiCnrtiMsiutm, 

minoeti  i.e.9.mmktjt.f  Ammmi  ,4tigeUis Bofsius  58.,  Cifireifisconf.i$.infin.v^,i.f  ^jtfjU- 
uito  tra-     '^*"^    ^    ""^-      • »  ^oUmdtf  ^  ^'»'/e         decif.jo6.rsum.j. ,  crgo,  fi  non  poteft 

ihutcit    t9irf.B$.nMm.}fJih.t.yMenoebiHsconf.j}.  cx  arbitrio  volunutis  cxprefse  cedere 

adhnve-  MMi<4|.tC^44- Katioexeodeducitur,  «tcraneoittsiUadynequeiusilludtadcd 

d*»    •  ^niaperdifpofitionem  iuHsn»</.4«*^.r«  venictinfucccfrioneabintcf!ato,&mul- 

fMC.c0MMii0N4i/e/(^<tf/rnonfolumcon>  co  minus  poccnc  pcr  ccilamcncum  dc-      ^  ^ 

cedicur  priuilegium  detrahcndi  ex  bo>  'lerri  inexcraneum  bzredcm .  Non,iV  Sohiitar 

fiis fidcicommifsi  in  ordincad  conflitu-  quam,obcffc  potefl.quia  in  primisvide-  ratio  c6- 

cioocm  docis ,  quandoalia  bona iibera  cureflc difpar omnino  ratio  de  ceflioaej  tracu . 

non  exunc,  fed  eciam  dctrahendi  '^iuc  libere ,  &  fine  necci&ute  fit  inicr 

eifdeminordincad  candcmdoccmcon-  viuos,  ac  dc  fucccflionc  fiuc  cx  tc/la- 

ftituumrccuperandamamarito,quan-  rocnto,  fiuc  ab  imeftato  caufa  morcis, 

dohicaliabonalibennon  babct,crgo,  quandoqiiidemtexlli8Ar^.<wr/!i.rrif«4r. 

fi  quandoconftituca  cft  dos  vel  cxprcf-  &l,mulier§.cumproponeretiir  f.adTertur. 

sc^vcl  ucic^perauptias  init^ius  ad  A'  conceditfaculutem,  vcjjodiat  alienart 

hm  iraniftiiwitiir  nK>caia,  cadapi  fl&>  'fcoMideicoiiinidipatris,«clBiftrjii*vr 
•  ..  liii  2. 
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jDulter  pofllc  nuberr,  &  ad  Rcipublicae  quibus  gauddxiC  9  efle  grauata  fidei- 
ooauaodunifiliosprocrcare«qu9l$iwi9  eommiQo  ♦  Conttafti»ouptij)s  praedeccfr  j 
liabere  non  poffunt  in  ceTsioiMfio ,  cui  fit  ad  G^iam  idem  Theodoricus ,  cum-  Tftuhu 

^  ^  .      -    .  quc  agcrctur      reflitutioiie  dotis  cx  in  fms 

cipicb  u  fubilicucus  in  fideicommiflo,  tetroinis 
quod  in  pimiididtim-ciQfdem  noBtior- ' 
fet  ilia  dos  dctrahi,  eo  ,quod  ipfa  Caia 
debebac  iaconfticucionc  eiuidcm  docis 
iibi  praBcauerei&ivqttirerCtaaTheodo- 


inulier,qu9  lam  nupnc>haiic  £icult.ucm 
cc(suc  f  adco^tic  in  ipfum  «on  jpo^ft  per 
«efiiooem  vaJnfltimm  tale  ras  tiraiif> 
initti ;  hxc  auteni  racio  conHdcrari  non 
poteftin  fuccc&iooccaufa  morcisj  <|uia> 
cum  tnnciaminad  iusficfaltem  virttia 


lit^r  reparacuoi ,  &c  detraaum  propter   ricus  cfTct  rolueiKk^lMC.iie»quinin)mo, 


puptias  iam  inius ,  &  faccum  pleno 
ItticciofilemfiBminaB  ad  normara  reli^ 

quorum  bonorum  patrimoiiialiuni-, 
traarmitcicur,ncc  aoiplius  condderaturt 
vtdos.  Ocindenon  ita  verumabroloti 

cft,  vt  pr^funiit u  r,q  uod  fxm in .1  ,q ua n- 


cum  tunc  nouerit  non  habcre  bona  li- 
bera»  videtur  im]dieiciti  ceTsifietari  ad 

coiifccutioncmciurdcm,vndc  ipfiusmu- 
licris  culpx,  6c  ncgligcnua:  imputan- 
dum  videtur,  quod  non  prsBcattcnt»  4c 

non  indagaric  conditionera  eius,  cum 


doiusiUudiam  cAicparatum  a  tiUci-   quo  voluit  contrahcrc  per  cexcum  j»/» 


COmniftoA  forniatum  >&  in  effededu- 

^um  rcfpeftu  ciufdcm  non  porsit  pcr 
CCi$ioocm  tranfinittcrc  illud  in  excra- 
ncoai  ficttti  enim  eft  traQrmi6ibile  in  hx- 

redcscxtrancosjita  110:1  vidctur,cur  iion 
pofsic  in  eoiUcm  clic  ctiam  ccbibiie. 


^m/  cim  ulio  \]  .dcregHl.iur, 

Rcfpondco  prirao.  Actenta  praecis& 
noncxploration:  condiciooismaricinon  2 
priuacur  vxor  iure  confequendi  rcfti-    Ex  eo 

tutioncra  dotis  ia  Iwnis  fidcicommifsi,  pntdsd, 
tjuoclt  grauatus  ipic  mantusMiJooW  1«od 


vxornoa 
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An  pvo  rcftitutKme  dotis  bona  fidci-' 
...COmmiffi  mariri  pofsint  alicnari  , 

quamuis  in  co.ur.ktu  matriuio- 
.  .  Ajudi  mulicr  uon  cxploraue- 

.  fit  conditioflem  mariti  , 
. ...       quin  iiniiio  fciucnt 
omnia  ipiius  i^ona 
cfle  fidetcom* 
niirsi . 


p,mpt.  prsOmpr.  1 90.  m.zj. , Surdns  dccif.  ^ 
rti.)i/<»J.jS. ,  0-41.,  loaimes  Uf^dus  Bof-  ^ooeax 
ftits  dc  dote  c.  16.  ntm.  x6o.  Racio  ex  eo  niarici 
dcducitur  primo,  quia  fasraina  quoad  non  pfi» 
fr.igilitatcm  iudicij,  &  imbccilicatcm  >wwmr 
comparaturminori,  vtnotant  surdusd. 
dccif.6^Jium,i%.  y  loames  .Angelus  Bofftas  re"ftiju, 
d.  mm.i6o.in  finc ;  fed  minori  non  irapu-  tioaem 
tatur,quod  noniimcfligaucritconditio-  dotis  «X 
nem  cius ,  cum  quo  contraxic  per  tex-  boni  fi- 
tum  in  l.fi      Tatrem  ff,  ad  Macedou. ,  deioMD. 
crgo  ncc  mulicri.,SeamdO,  quia  iion  vi-  ™iflia>i; 
detur  orficium  mulieris  expiorare  con- 
ditionem  viri,  necilltus  facultatesper- 
quirerc  per  textum  in  l.fjn.  in  finc  ff'.  qiU  ^ 
fetm  tut. adeoquc  cidcm  non  cll  ini-  jsj '  ^ 
putandum  in  culpaiH,quod  non  cxplo-  t;.g°u^ 
rauerit,necpcrquificric,  ncquc  vim  ali-  rTiulieri* 
quam faccrepotcd  confidcratio ,  quod  cxpioin» 


Serift  ti$MU  expUtatur .  i. 

Mxft^utipMfitiiuttexidmaierit  emii*  agatur  de  eiufdem  mulieris  inteteffe ,  ce. 


tioncm  mariti  nmamittit  ius  ad  n-ciipc- 
randam  dotem  ex  bonis  fidcicommijji  ciuf- 
.  iem .  X. 

*t{on  efl  officiim  mulieria  c.xplorjre. 
Etiam  ft  multcr  certo  iwucnt  maritum  nqn 
bAere  bma  Ubera ,  «0»  priuatw  iutt-M 
.  r^itmimm  i»ii  .4«. 

DIsc>visiTio  In  contraftu 

oupciali,  quem  inire  intcndcbac 
Caia  cum  Thcodoricojacfcum  eil  de  con- 
ftitutionedocis  pro  cadcmCaia  in  fum- 
nia  bis  miUe  aureorum .  Noo  exjplora- 
yixt  ninc  Caia  condicionem  ciuidcnv^ 
Thcodorici ,  aa  cflct  foluendo ,  ncc  nc. 


circa  quod  non  pra:fuinitur  iiiconfidc- 
raca,cumgenus  muiicrum  ficcx  nacura 
fua  auariisimum ;  Non ,  inquam ,  vim 
aliquam  faccrc  pofcll,  quia  licccit^itur 
de  intcrelleciuldcra  mulieris,non  camcn 
clucetdamnum  ica  imminens ,  vt  tcnea^ 
turcx  propria  conditionc  illud  dij^no-  Soluun» 
fccrc, &,fi  non  dignofcac ,  nec  inquirac,  tnr  ioiU' 
illiusculpxficiaqHiiaiidum,  &molic-  ux  offo 
ruragcnus  dicitur  auarifsimum  m  lu-  fiw« 
cro  ,  &  damno  dcuitando  dc  prcfenu, 
non  in  prsuidcndo  dc futuro.cum  eius 
iudicium  fic  modicum,  &  praefcientia» 
cxigua  .  MinusoiScere  potcil,riafiaEili 
lur,  quod  fxmina  ex  fragilitatciudidii^ 


feu  idoncus  ad  reftitutioncm  eiufdc^ny  &  imbccilliuce  prscfiaencias  non  exctt^ 
foiflonidoBe(u,quininmK»imM^Ma%  feoir  <fc  igooratfanlBriai^ofititti  cw 


CMtitiiafs^od 
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fcilicetinrcflitutione  dotis  attcndcndx  de  tegat.iSoLi  .id  confutt.  Sabjttdix  tit.  de 

t  .  iiaclcgcsdOaucilijiiuriu>iiuibusftare  fetidtsgil^.vmeapwrtj.,iUcret$BkiU4ir..6.  4 

Qb  tenetQr»  vnde  cklcin  imf»atandamcft,  Alrrnrf«(mtfrMr,mr.  tm.  t.Ub.  4.  ixi^ d 

^  quodnoncxplorauerithuiurraodilcgcs,  c.^i.n.y,&feqq.,  FufariusdefideicofHmif.  ^emina 

^  adebqi  quod  idem  fentieadum  fit  in_.  a.jjX.mMi.  IS.,&  l6.vnf.  refpeadetnr .  cenoao.' 

pra^rcnti  nypothefi  ;  Minns » tnquam ,  Ratio  ex  eo  cfedueiturj quia  nnts  prin!>  ("ci^jBioa 

officerc  potcrt ;  tum  quia  in  hac  hypo-  cipalis ,  ob  qucm  iura  in  d.  auth.  res  iput  ^jJ^V 

thcfi  cft  igaarantia  nfti  aliciu«  quas£i^  C. (omnsimiA  delegat..,&djuuh.ief€fiitsH  ^^non 

dtiQtprsSbnitnry  &  cxcaAt  maxioiii  tiane ,  e*  ^  parit ,  ex  qao  illa  defttm-  „nnttic 

in  feraina  pcr  textum  in  l.  verins  ff.  dc-*  pta         l.  mulicr^.cum propor.rretur  fuit  ms  .id  re- 

nmbat.l.  hoc aHtemjS.  deadtmmfi.  titt,,  &  publicus£iiUQr»aefcilicecfiaemia2indo-  uipera- 

i,fi»,iiifin.if.pra  jbchs  Incafaautent^  tatasremaneant,  Iucaiitemfiniaa»}ue  ^.^^ 

affumpti  cll  ignorantia  iuris  ,  quod  militat,riucftEminafucrjtconfcia,quod.  ^**^"* 

oon  ica  iacilc  pmumitur,eciamfi  vecTe^  maritus  alia  bona  a  &dcicQmauila  ooa 

nar in  lariiras  manicipalibusGaftrM/yi  lulxrec ,  fiue  ignorans 

tit.  de  regul.  iuris  concl.<y. ,  Sebafliaaus  Me-       Ncque  obeflc  poteft,  quod,vcl  fxmf- 

:  dicisdecafsbMsftrtuitispart.i.q.i.tut.^^  na  conirciaimpotcncismariti  reiUcuen- 

tm/.  itfm fimtiig»»Miti4  ,  ^«Ktaf  V^.  %,  di  docem  cradicam ,  nifi  cx  bonis  fidei- 

oll/anMr^S. 0.19.,  &  licctdicatur,  quod  commilE,  pra^furaatur,  cefsideiuri  cam 

I  ctiamincafupr;fcnti,dcquoloquimur>  con/cquendi  cx  co  ,  quod  fcienstradi- 

II  UMeraeniacieuinterucnircpoffitctiaa  decjtvifOimpocenti,&inhabiliadrefti- 
i,  ignorantia  iuris,  quod  fcilicct  bona_.  tucndum , vcl  quod  textus rf.  jwf/j.  t/ff 
'                     fidcicoauniiiilubiaceantalicnacionipro  refiittttione  ,  &  ea  qua  pant  procedit  cx 

doM^vel  noafolMaoeantjqiianda  cainea  prcTanpcione  i^nocanoia  pnhahiUa  > 
ignorantia  iuris  habct  adnexam  igno-    qua  mulicripfa  hiic  docepta)  qu«  prae-  Nonpr^ 
raiuiam  £a^i  cxcufat  Socinus confj^T.  nu.    iumpuo  ciTe non  potcft,qttando  fiBmina  liunicur 
,  ll,Ub.U»idafcardusde probat.concl.6jp.    Ccrto  nouit  cxcaic  iidcicommiffum  ilL,  ^^^^  . 

i»i.»o.;  tum^uiadifpofitiotestus/ni./.    marito, non alia  bona  libcra .  Non,in- 
ir  txigere  dotem  C.  de  iudicijs  afficit  ftatum   quam,  obeflc  potcft ,  primum,  quia ,  ez 

:^  hominum»  &  perronarum  nubeatiuai.  quo£emiaanouicaoiiadeffeboaalibe> 

^  m tali terricorio,  ncc  ad ipiius  ohreruan-   ra ,  non propcerea  fequicur, quod  cue-> 

^  tiam  exigic  cognitioncm  pcrfc<aam  con-    niencecarn  cefticaciDtuscefscric  iuri  ciuf- 

trahentium  ,  quia  coocrahcndo  prxfu-    dcm,  fed  fc  rcmiicrit  difpoficioni  iuris  ; 
i  .        naaKucrpreAquiadebeoCLCoatralierpa,   noafcamftiim,quia,  licec illc tcitus  gef» 

&  Ct  coaftt«nare  difaofiUflsiilww-awni-  pezericetiam  ad  ignorantiam  probabi*  . 
I  cipalibus  talis  loci,  vbi  de  alio  cxprefs^:    lcm  fa:minje,nonproptercaad  illam  rcf- 

*  floo  cooueaerinc « quod  aucem  concra-  pcxic  taoquam  ad  cauiam  finalem  dif- 
feeotes  debeaot  Indagare  ooadicionem  poficionis ,  fed  dunttaxat  tamqaam  ad 
eius,cumquocontrahunt,  rcfpicitqua-  caufam  impulfiuam  ;  mancntc  autcm_* 
litatem  perfonarum>  quacj  &  ex  propria  cauia  iinali>  liccLdchciat  impuliiuatnaiL 
conditionc  cxciiiahcur  ,  noa  rttoaaatur  d^kic  difpoficio*.. 
pxnis  ob  culpamjCMnt  Im»  OOq  pHBfu»  Acccditpro  eonfirmationchuiusrcf- 
matur .  .  ponfionis  praefumpca  voluntas  tcftato- 

Addc  vlterius  praooofimiatione  ref-  ris,  quod  bona  fua  pofsintobligari  ,  & 
ponfionis  ,  quod  rcgulariicr  non  ipfa:    alicnaricxcaufa  rcftitucndat  dotis  vxo- Fundainr 
Culpa-.  jietniijjc  nubentes  inucftlgant  dc  ftatu ,    ris  fili)  grauati ,  vt  poisit  inuenirc  vxo- 
wi"inue-  ^  condiciooenarilif  cum  quo  concra-   icm;  atq;  haec  prcfumpca  voluntas fup-  ^^  0x1 
ftigando'  hunc,  fcd  carum  parcntcs ,  qui,  fi  dcli-    ponitur  adefsc,  quantumuis  femina-*  fumpta^ 
non  eft  quertntmiaiiinueftigacioncycoriuncul-   aouericbona,quaB  pofsidct  maritus/:ui  ioAiniea* 
imputan*  pa  joiptttanda  eifdcm  liBminis.  V!nItimberc,euefideicdmifsafuppofitay  6s  fiM- 

da  £nu-  pctxcitvtm in l.rem hareditaria  ff.de  etiiS.    ergo  non  obftante  tali  cognitionc  pote-  ^mintf» 
additoeciam«quodnoaica£acilepoait.  ric£sminaa^eread  confccutioncmfuaB.*'*"^* 
innotefcerti  aaoooaniaptifintgranata   doclKes  boms  fidcicommifsi,quibus  gra- 
fideicommifTo .  uatus  cft  maricusaducnicnte  cafu  rcfti- 

Reipondco  iccundo.  Si  fxmina  ccrto-  tucioniseiufdcm..  Addunc  aiij ,  quod 
noucrtcmantum,cuinabi^nonhabere  teflator  fidekonunittens  ,  fi  fuperAet 
bona  libcra  ,  fcd  tantum  fidcicomiflb.  cfsct,tcncretur  pro  filio  dotc  rcftitucre, 
grauau,noaproptcrea  priuatur  iurCf.  ade6que,quodcius  bonatranlcantinfi- 
vt  cx  honis  fidkiaommiifi  fibi.  doa  rdU*  dgieflaii6ariUM.«nmillo.oncre,nec  pof« 


tuatur .  Ex  hacrcfponfionefortiuseuin-  fitprohibereeorumalicnatibncm  caufa 

cicurpra^ccdensj  luncquc  fuftinencili-  docis  refticucndaB,  quando  alia  bona 

^i$^liinfmHaiu§^fmMHa:h.i»fki.f*  lih«a.pionlU«Aiintione  non  cxtant . 
■    i                       *       •  $.3UtVllI, 
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ika  >  fi  maritns  tempore  dotts  receptsB 
Aabcret  bona  libcra  ,  &  dcmdt  con- 
fiaote  oucrimoaio  iJk  alieiMueriCj 
Wir  ius  habtttconleqnciidi 
dotem  ex  bonis  fidei» 

CQOlflUisi. 

Sertes  fufiti  nmf^ .  i. 

9ona  libera  vtl  fiinmt  tUmiu,  vd  emh 

Jumpta .  i. 
Si  bona  libcraffierKateMifimpta  canftantCj 

matrimQaio  fotcfi  vxor  confeqiu 

ex  honis  ftdeicommifsi .  5. 
S*pmi»t  iii  tmitsfeft^meti 
■  ^uxw    iUit  Mueme ,  4. 

DIsqyisiTio  XXVIII.  PioteiApoce» 
quo  Mcuia  nupnc  0£lauio,  etque 
F.ictiim  dotcmconllituit inquantitatcmillcau- 
cxpodcu  rcorum  j  idcm  Odlauius  plurima  booa 
in  fuis    libcra  pofsidcbat  praetcr  botu  fidcicom« 
taraums.  mirsofuppofita .  Conftance  matrimonia 
Odlauius  bona  omnia  libcra  conrumpflt> 
vel  fatU  aiieoauic  in  tenio»  quoTdam 
pofsclnres ,  vnd^  aduenieate  tempoce 
refiicutionis  apud  cunde  noncxtabanc 
■  alia  boaa  a  lidcicommirso  fuppoiitis  . 
C^sefitum  hic  futc^n  Meuia  in  hac  hy- 
poihcll  pofsct  .igcrc  contra  bona  fidci- 
cominusiproluadutccoalcquenda  . 

'Dittidaidum  vidcturhoc  quarficumy 
fccunduniquodbon.i  libcra,vclfucrunt 
2     a  nunto  confumpu ,  vcl  ab  iplo  in  cer- 
Bo(M  li-  cios  porscfsorcs  alienau ;  cx  Jtacctenim 
bera  vel  diucrfa  confidcracionc  pofsunt  oriridi- 
ucriaiuca,6c  rationcsdcciticiidi;  quan- 
J^"!^  do  ecenim  func  fimplicic^r  ,  &  abloluce 
,  conrumpca,cefsatabroluc&iusincirdem> 
adcoquc  ,  ne  ipfa  faemina  iudocaca  re- 
mancat,  vidctur  ius  dufdem  cransfcrrt 
in  bona  ^dcicommifsi quando  vctd  in< 
telliguntttr  intercios  pofseimies  trattT- 
lata,ius  vxoris  proptcr  tacium  hypoihc- 
cam>  quap  immcdiati  ineafdemconlur- 
«tei  vitextin  »^  lauea  vtfttnim 
dc  rei  vxor.  a£tton.  vidctur  perfcucra- 
xc  incifdembonislicalicnacis ,  quiahjr- 
fotbeoi  ttaa6tcumfe*  ipfamqueaffici^ 
Jrctuspofscfsorcm  . 

Kefpondco  prnuo .  5i  bona  libcra_j 
conftantematrimonio  fuerint  pcrnuri- 
tum  fimplicitcr  ,  &  pcnitus  confumpca 
tus  reinanct  tn  vxorc  coaicqucoui  duccm 
eji  bonis  tidclcommifti  P4m(i»  4e  Ctflro 
m4,  mitl$,ret  fwmiMi.  1 1.^.  eenimma  4e 


legatist  &  ibildfon  col.vlt.verf.  i^artoil^ 
cimo  Umita ,  Meaochius  dc  pr/fumpt.  lib.^  g 
prafmpt.  190.  wnw. 44.,  &fe<}<j.,  cmius  s,  bon^ 
Jiin.  conf.^i.  num.  9.,  oddus  de  fidcicomm.  |ibcra_. 
ij.^.art.^mt.f^.f  Martha  de  fHcceffioat  kjoat 
pjrr.4.f.ii.4v*.TO.  n$i.66.,  loamtes  ^j)je*^c«bra- 
lns  Rcfjius  dc  dote  c.  kJ.  n;,_^66.,  vbi  alios 

plures<iii«;4r  .Kauoex  muiciscapitibus  '^•^'«'^- 
potcftde«  ,priii»i  q«iti  hw><W>fi-  J^f '™ 


diaria  in  d,  auth.  res  qux  (^.  communia^  tjft  vxor 
de  It^atis  ,  &  autb.  de  refiitat.  ,  &  ea  coofiequ 
qmipgrit  f.^iuimohirem^&l.  a«Nir|/fM*  doceniat 

proponi  rctitr  ff.  ad  Trrhrl.  in  COn^tttBO-  bonis  fi- 

iie  dotis  rcfpiciuntccmpusdoiatiMiit, 

an  fciliccc  pro  eo  tempore  ettenrboiar  * 

libera  ,  ncc  ne,  &r,  vbi  non  cxtent,  dif- 
ponunt ,  quod  dotatio  fiat  ia  bonis  fi-  Rj^timves 
deicominirsi  ,  &  pra:fciunt  cauram_.  pro  ref- 
ddtis  c.iut.c  hdcicommifsi  ;  in  rcllitu-  pofiottc  , 
tiOiic  vcru  eiuidcm  ctiam  ccrnpus  eiuf- 
dem  refticucionisconfiderant,&,vbi  pro 
eo  tcmpore  non  fucrint  bona  libcm  in 
marico,dcccrnunt  rcUiciuionem  cx  bo-  '"ra  rrf» 
nis fideicommifsi, quibusipfceftgraua-  P'^'»"!^ 
tus,  hocq;  cti.iin  ([.MXwntFufariMS  dcfi-  ^*^^^^ 
ieicom.q.^^  -jz.n  ■  /Pcngrimsdefideicom. 
drr.4i.  iw.  1 8.,  Liidouicus  Molinadeprimog. 
lib.^.e.J.  nu.  8.,  Milancnfis  decif  7.  «.  60., 
Hodiemattmtron.for. Itb.  i .  r .3 1  .rmii.^6. , 
crgo,fi  pro  illo  ccmpore  non  c-^tcnt  bona 
libera ,  quantumuis  antccedentcr  fue- 
rinc  confumpta,  doseritreftituenda  ex 
bnnis  fidciconimifsi.  Sccundo,  quia  iura 
r j:  piciunt  in  huiufraodi  difpoficionibus  Princi'' 
Pii.icipalicerbonupublicu  ,Jie  mulicrcs 
indotai.t  rcniancant,  obquod  obliganc  p^bSS  ' 
ciia  boiia  fidcicommifsi ,  quando  iibcra  * 
lloncxt.uu,ergo  vrgctcillo  bonopubli- 
cocx  boni-.  ridcicijinusidoscricrcllicuc- 
da  nonobllaucc,quodantccedcnteralia 
booaexcicerint ;  cx  hocenim>quod  ex- 
iiterint,nonccilatiliaratio  publici  boni 
confidcrata  alcgc.  Tcriio,quiaincuria, 
icu  p:odigalitasmarici  inccmfumpcione 
illorum  bonorum  iibcrorumnonpoceft 
obclsc  vxort  in  ordmc  ad  luam  doicm , 
ncccideuaexorticiopcrtincbac  iinpcdire 
iilorum  bonorum  coniumpcionem^quia 
imroo,  nec  pocerac,  crgo  «c.  4 

Rcipondco  lccundo  .  Si  illa  bona  li-  S:  fiicrinf 
bcra  non  tuertnc  umpltciccr ,  &  penicus  m  «rfios 
confumpu  ,  fed  in  certiot  poueAuiM 
translata  ,  prob.ibilius  pnfscc  vxor  c.\-  ^^^^pf^ 
dcm  ab  eildcm  poisefsonbus  auocare^  ^  ^jg^ 

profu»dotiicdnrtetttioneiMtoMnliAtf  rfr  ab  iUis 

•rxfumpt.lib./^.prxfumpt.iffo.mm.  4?.,  niiooue» 

l  aflrenfis  conf.  5  5 y.  1»  vlt.  dnb.  Itb.  i .,  MC' 
reiiatem.pr.  tib.^..  e.  ji.  nu.  2/1  ■&  fit^., 

6i  quotquotfufttncnc  in  hac  hypochcli, 
vt  u^upuonefit  vxorisagcre,vei  contra 
tert^B|4n6eftores ,  in  quos  bona  iibera 
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ergo  rationc  talishypothcca:,  quac  fcra- 
pcr  rem  aftci(,eiufquc  pQiscilk>rcm,po- 
tent  vxor  JniinfiBodi  boaa  proftqui , 
fccfeqtti. 


f.  XXIX. 

Aninhypothcfi ,  qua  bona  mariti  fue- 
rijitin  alios  traosiata,  tcneatur  vxor 
.  fto  reftittttt jne  fux  dotis  ea  perrc- 
quiomifsisbonis  fidcicommifsij 
an  vcro  poTsitpro  libcrute 


ilsi,de  qaibusinrcquenti  difqui-  dcducunt  ,  quia  iura  allcgata  in  d. 
fitione.  Katio ex  eo  deducicur«  quia  eoa  tiub^  nsqtM  C.  (9nmmia  dc  l^atis  cum  ^^('oues 
ipro,quodoBftiitinantotradin,booj|  aUjtcoDOOidannbmfttntprMnirub&J^^*-^  • 
ciufdcm  remancnt  uciti  hypothccata^  diaria»  &  dcccrnuntcx  bonis  fidcicom-  • 
pro  rcflitutionc  eiurdcm  docis  per  tex-  iniit(dotemfolui,quando  aoafuacaiia 
tatnMt^txmindJ.viiiuiJdfvt^miii  booa  extra  lideioQnmiiftttQi  ,  qttibnik 
C.de  rei  vxor.  a^.,qux  hypothcca  noa^  pofsit  ficri  folutio  ,  vcl  rcftitutio ;  fcd, 
cxcinguitur  cx  co,  quod  rubrequentec  quando  cxunc  booalibcra  alienata.^y 
talia  Dona  in  certios  po6efaores  trlf«ntr  txtant  aiiundi  bona,  ^uibui  potdl  fieri 

dotis  reftitutio  illaero  lurc  fidcicomifsi, 
ergo  ad  bona  fideiconunirsi  noa  potcric 
nifi  fubfidiaJit^ » non  autem  prmcipa- 

litcr  cfsc  adlio .  Dixi  nonnift  fubfidialitrr^ 
^uatcausfcilicct  intentau  a^ionc  coa- 
tra  ccrtios  pofsersorcs  bonorum  libero- 
rum ,  in  quaaihil  potucritcoarcqui,po- 
ftca  agac  aduerfus  bona  fideicommitei . 

Ali|  io  hac  hypochcn  fejuiunt  vxorC 
ex  libcrtacc  pofsc  dircA^  agcre,  vcl  con- 
tra  boaafideiconunifsi,  vci  coacra  tcr-  3 
tios  pofsefsores  ad  auocaoda  bona  libc-  &n  ten- 
rain  ipfos  alicaau  .  ^«rf«w  hmor  conf.  t«  afe- 
S9.m$.7.t&frq.,  TafcMisdevirib.patif,  ^f^" 
|«f»fl.«.7.  w».  73.,  Tengrimsdefideicom,  ^^^^ 
art.  ^t.rifm.  1 8.  ver/.contra  ver6,  FufariHS     yg|  *5_ 
J3i.;j,io.,  V-  ii.,&alijrclati4/04iHje  tr.i  ter- 
jliii^»a^ttadtd<iUcA6j»:L6t.fi{Vi\osar  tios  poC- 
Mxpotutur  titMlut ,  I.  nesnonagnofcuac  obligacioium  ini;- ^oi^ 

Sententia  docens  teneri  vxtremprtm^di-    nunapriusexpericndi  aduerfus  cercios  5^ 
ter  ^ere  adnerfiu  tertios  p^efietts  ai   po6efsores,cum  po&ec  inueaire  durio-  ^ejco^ 
anocmda  bona  in  ipfos  tranttata .  &.        rcm  aduerfarlum ,  vnde  £acilior  via  eft       ,  * 
Sowtentia  afferens  po0e  lAmi  igere  vel   et  concedenda  recineadipofseftionenL^ 
contra  tertios  pofitfffmtspvel  «MfM  IwM    bonorum  a  marico  ccmporc  morus  pop> 
fideitmmiffi,  5.  fefsorum.  Adduat,quodeadem£nnt- 

iia.«Dntttlit  dotem  martto  intttittt  om- 
liittmbonorum,qu^maritus  pofsidebac 
pfocemporecon/iiiucioais  eiuidcm  do- 
tis,adcoqi  fquc  priniopa6e  aducrfna 
omnia  experiri .  Qutd  iaa  ia  hac.OOa- 
tcouerfia  ientieadura  i 

Refpondea  miht  tutius  videri,  qnod 
dircdle  tcneatur  agcrc  aducrfus  tcrtios  4 

  poiscfsorcs  ad  auocanda  bona  libera_t  ProbiibiJ 

lucratiuo alicaauertc,pofsifrTXOr CDncca   in  ipfos  alieoata »  prouc  fenciuac  DD.  '>us  tene. 
pofscfsorcs  huiufmodi  bonorum  agcre    proprinu opinionc  allcgati.Ratio  pro 
adeaauocandaproruadotcjoricurim-    eadem  addudU  vidctur  coacludcacer  ^ 
mediicc  hic  dimculus ,  aa  in  hac  hy-   hanc  refponlionem  euinoere,  quando-  fdToKs 
pothcfi  teneacur  eadem  bona  ficalicna-    quidcm  rcmcdium  d.  auth.  res  qiue,  alio-  Agcre  ad 
upcrfequiomitfis  bonis  fidcicommifsi ,    rumquciuriumconcordantium  non  cfl  a^uocan- 
anTCfOproliberuccxquepofsicperfe-   nififubfidiarium,  vbifciliccc  aiia  bona      ^'^^  • 
qui  booa  fidcicommirsi  omifsis  honis    defcccrint,  quibus  pofscc  dos  rcflitui, 
liberis alieaacis,ac  booa  libera  aiicnau   hicauccm  aon  deTuat aiia  bona ,  6c  vti- 
omifsisboniifideiooamUM.  ^  queoblicaca  ddcm  fianing  proeiufileui 

Arbicrancur  teiieri  vxorem  in  ea  hy-  dotis  reftlcutione,  ncropc  illa  alienata  , 
potiicfi  agerc  aduerfus  tercios  pofscfso-  mue  habcnc  anncxam  hypochccam  ia^ 
resprincipaliisradauocanda bonaalie-  noofemeiufilcmfianiaas^cuipropccrea 
nau  Cafirertftscotif.}'^^.  in  vlt.dub.  lib.i.,  conccdicutaaio,  quK ftac  locorei,  per 
vso-  Meuoebiia  de  pn^mpt.  Ub.  4.  prafumpt.  t&xtum laLfdaBionemff.dereg.iio^is. 
KoJ^'  '"''**44* * ^f"N' * Merenda lib.  4.  Nb9lKobdsepo&untca,qnBproo6- 
fiistmi(»  ^***  ''i*"  ""'^i  » yincentiiis  de  Fraa-  traria  opinionc  afFcrcbancur,  quando-  wttone» 
foO^o^  cbit  deeif.^  ty. ,  qui  ctiam  afscric  iu  quidem  iura  volucrunc  quidcm  coafu- 
Bci,     .fiiilae  iudKacttB  .  JUtiooen  cx      tocncntfiimiciiifikaiflBmin»»nefci»  """"^* 

licet  ' 


feffores  ad 
iofa,  4. 
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Expoficio  TNlsqyisiTioXXrX.  Exeo,  quod  di- 
causdu-  i-^  xerimusiaprscedentidiiquincio- 
limbUit .  ne>qiiod,  (imaricitsconftante  matrimo» 

nio  bona  libcra,quibus  plcno  iurc  gau- 
debac ,  in  alios  vcl  citulo  oocrofo,  vcl 
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.  licct  contra  communc-bonutn  rcmanc-    tucrit  dirc^li  agcndo  i:Bntra  corddtti 
fttindouUjQon  aueem  uuiori  commo'    po£sorsores  conicqui  ix>iu  in  cofdcmalicB 
dtf '  tittfilcm  ad  oonflM|aeiidan  dotem nata,non  impediatttr  *  quo  minus  po6 jilt^ 
vcl rcrtitutioncm ciii'"ciem,potifsiinum_.    agcrccontra  bona  fidcicommifsi,oritur. 
«um  i£iio,  ^uam  habec  tn  tx>ni8  alie*    htc  diiBculus,aDip(ipofscisores,  aquii^^ 
«ttif  -  mcione  liypocbecs  »  qaam '  ha*'  bos  anMatafaenine  illa  bona  libenun 
htM  annesam  ,  (ic  lic^uida  ,  &  facilis    porsioc  iuft^  cxigcrc ccfsjonem  iuriuOLai 
-  cxecueioais  j  vadocauia  tideicommiisi   abeadcm  vxoreauocaate>&media  taii 
cedit-quidem  neoeisitati  douttonls  in^  cefsione  agcre  aduerTus  booa  fideoooH  ■> 
£BiDtna,nonautcm  maioricommodoad    nifsi  profua  inftaurationc,  an  vcro  nul-  * 
ipfamconfecjuendam,  li  poi&ic  confcc^ui    la  policaccisione  agcrc  aduerfus  cadciu  J 
Ulieforemanenceeodcinfideicommifso.    bona  fideicQmmt6orupponu . 

Adillud,quod  fubdunt ,  quod  fcili-       lu  fcnccntiaafscrcntcccquiprimo,  & 
cec  fxmina  concuieric  dotcm  intujtu    aiquc  principalitcr  vxorcmprocoofccu-  . 
omnium  boaorum ,  quai  mariim  cunc   tione  (uas  docis  poTse  agere,  vel oontra^ 
pofsidebac  ,  dicendum  c(K  hoc  vcrum_.    certiospofsefsorcsad  bona  alicnaUauo-  '  f* 
cfscjfcdcumordiac  quodain  fucccfiiuQ    canda  ,  vcl  coutra  boiu  hdcicommifso  ftemma-. 
a  iureindufto,  vt  cilicct  prius  ,6t  priii-    fuppofitaafscrunt  C"rtmtSmiof  cutfl^p.  egeritco* 
cipaliter  acccndatur  bona  libcra,  &  bo-    ».4.,  Pertgrims  de  fideicom.  art.  41.  nu.  8,  tra  bona 

Hafideicommifbi  noauifi  fulilidianc  ,  &  verj.  coatra  vero,  Canccnus  var.refol.  part. 
indciBftumipfonini  iibcrogunt.        .    i.c.p.ifNm.  lyi.^quod^fifiBmiiiac^cru 

pro  fuadote  aducrfusgrauatum  hdci- Jp„,^,f. 

^m^^mmmmmmmmmm^mmma^mm^^  COmmifsO  ,  &  COnfcCUU  fuCrtCeX  fidci-  (^1^,,$ 

commifso  fuam  dotcm,  pofsic  fidcicoiu-  agere  co- 

$.  XXX,  .  mifsariusgr^uatusagcrcaducrfus  cer- tr.-i  ccr- 

cios  pofsefso^cs  ad  auocaitda  bona  tHa_*  ^  po^ 

An  tcrtij  pofscfsores,  a  quibus  pcr  vxo.  alicuaca  ad  rciiucgrandum  fidcicoin- ******* 

rcmfueruoc  auocatabonaiiberaypot  mifsum>fcdanj  fi  f^Bmiiu  egeric  coiitra 

iineagercadaerfaaboaafifickDOi-  tertiosnofseiM»rcs,&abiIiisauocaiierit 

vi&cxperibaaciiifilemvxoria.  bona  alienau  pro  fua  do:-:,  pofsinc  iiU 

aecre  aduerfus  bona  hdeicommiisi  ad 

'S  V  M  M  U  Z  t  y  M,    .  .  fdueioaem  fui  crediti ,  vel  immediati 

finealia  cefsione  iurium  ipHs  facta  ab  ca- 

Sxpouitiir  fiatus  di/tmptionis .  i .  dem  vxorc  auocantc,  vd  racdia  uli  j  u- 

^Senmtia  t^ertK ,  ipmi ,  ft  fmiMtgerit  numcefsione,quamvxorteoeacur  ipfis 

cowtra  h<m.%  fidetcotmmjji ,  &  cottfecuta  facerc,  non  dcccrminant. 
fnerit  dotcmtpojjjit fideicommifsarius  age-       Kclpondco  in  hypothcfi  prasfcncis  ci- 

re  aduerfus  tcrtiospofsefseres.  %.  tuliftawc  noftra  fcnccncia  in  reiponfio-      »  . 

Si  egerit  coutta  tcrtios  pofscfi.oresprohai>ir  nc  prajccdcncis  difquifiuonis  cxpolita ,  .^"^^"^ 

lius  ifii  non  pofsunt  agere  cantraboaafi-  lecundum  quam  vxor  nou  potclt  agcre  ^J^. 

deicommifft .  5.  dir&ac  concra  bona  fideicoinmiiso  lu- poddB»-' 

In  fentemia  afsereate  fitmitiam  £^ui  primi  biedia,  probabiiiiis  cbc,  Ccrcios  pofscfsu-  res  piO» 

pofseagere,  vclcontratertiospofsefsores,  rcs, a  quibus  vxor  auocauic  booa iiiali-  b.ibiiias 

velcotitraboiiafidei«omm^fT9biAUeiil,  bcra  in ipfostranslau ,  nec  immediai^jia 

Juod  ttrt^p^sefsores  fa&a  fibi  per  ean-  ncc  fada  cefsione  iurium  ab  ipfa  vxore  "^^f^^ 

mfmitimm  eeffiow  iuritim  peffint  ^e-  auocantc  pofsc  agcrc  aducrfus  bona_.  ^n^"^^. 

.  n-tmtiA  kmm  fiMimm^ .  4.  fidcicommifso  fubic^a  pro  infiauraiio-  aeiconr 

ne  fui  crcditi .  In  hanc  ixfpoafioaemar-  a^* 

>Is(jyisiTio  XXX,  Satis  commuat-  bitrorpropcndcrc,quamutsnonitac|a- 

ttrdoccnt  DD.,qui  fuftinent  no-  rc  cxprimant  fuam  mcntem,C<f^rfn/fw 

.     ilram  rcfponfionem  ia  praBcedcnti  dif-  foff-S^p.  invlt.  dub.  Ub.i. ,  Menochiumde 

quificione, quod, quamuisvxor tenea-  fr^fimpt.lib.^.prxfHmpt.i^.nim.^.,& 

CMiofitus  w^iirc^cagcrc  aducrfus  tcrciospofsef-  45.,  ^/.  i-rniu-wfow,i,  //^^.c.ji.nwa.ii.,  '■ 

f^c^  Jores  ad  auocanda  pro  docebooa  li-  e^/(ff.,dumdicunt£aBminamDOopof-< 

omaes  .beraalieiaa,fitameneaeon(cqtti  non  ieagcreoontFaboaafideicQmmifion^  J.^vr. 

conditic  pofsir, pofsit agerc aducrfus  banafidci-  pofita,nifiprius  cxcuisis  icrcijspofscfso-     i.:-  ' 

(Ks  •      cqmmiisj .  Modo  ilantc  luc  do^trina.*  ribus  bonorum  iiberorum,addiu  ratio-  f 

fuppoaimus,quodvxoregerieadtterfaa  nc  qttiarQiDedium^<^6.rr j^Mi(C.rom-  ' 

eofdcm  ccrtios  poiscrsorcs ,  &  coiifccuca  tw«n/3(/f /rjijmnQncrtjnififubtidiarium,  . 

fucritpro  iua  dote  bona  iibera  in  ipkos  fiicilicctaiia  booaiibcranon  cxccnt;in  ,^"ai 

alicnau ;  cx  co  autcm,quoddixcrimua  hac  auKm  hypo^efi  afserunt  adefse^  JMf>^ 
io prwffrif nrihus »qu<id»fi.yxnr non fjtk*  j|^yi||QMJj|gg|  .qiubiumu]icrquoad  .9^1 


pigitized  by  Google 


De  DoteI.Difq.III.  §.  XXX.  62f 

tvam  dotem  poteft  reintegirsiri ,  adqtt«  rit»prout  pneter  allegatos  DD.  in prac^ 
Jmbet  aftioiicm,  vndc  vidcturcx  eorum  cedenti  difquifitionc  fuftincnt  v.ifchalis 
0|>inionc  poli»c  mfcrri ,  quod,  fi  ipfa  fx-  de  virib,  patrix  pot.  c,  j.  num.  7j.  i»  fin, , 
minanonpotefiagerccontradiaabona    Oddut  defideicm.^.^4^j^jmm.i^,,FiH 

fideicoinmifsi  ,  nec  pofMt  in  ordinc  ad  fjryadefideicom.  a.^^i.num.io.,  &  ii., 
iila  ccdcrc  lus eildcm  pofscfsoribus .        Menochius conf.^j.  mm.xp. ,  in  auo  cafu, 
Probatur  iam  rcfponfio  >  quia  hvua^   vti  aflferebam  m  principio  pnewntis  dif- 
modi  tcrtij  pofscfsores ,  a  quibus  per    quifitionis  Cnrtius  lun.  conjf.^p.  num.  4. , 

vxorcm  fucruat  a uocata  illa  bona ,  ncc  Teregrinus  de^deicommif,art,  41. num.  1 8. 

po6uittex  peribna  propria ,  necex  per*  verf.contrMVetrade fideicm.  fjt.  n.  45 8. , 

iona  vxorisagcrc  aducrfus  bona  fidei-  ©(/(ywjrf.iTrf.^.rKw.S^.afferunt, quod,  fi 

commifsi,  ergo  exnuUocapicepofsunc  pcr  vxorcm  ai^um  fucritcontra  fidei- 

illacxigereiKDreilauratioficfiiicnditi.  commiffarina »  &  obtentuMipofit  iiic 

Anccccdcns  quoad  primam  partem  non  agere  contra  tertios  poffelforcs  maxim^ 

vidctur  pati  difficultatem ,  quia  credi-  polita.  cctlione  iurium  fa(5ta  a  muliere 

torcs,quacrcdicorcsfuntexaliacaufa  ipfi  fideicommiffario,quam  fiacere  tene- 

Ncc  ha-  ^  fiticicommifsonuilumhabentiiis,nul-  turper  tcxtum  in  l.mulier  jf.  qui  pot.  in 

cx  perfo^  iamquc  adioncm  aducrfus  eadem  bona  pign.habeantur ,  vndc  videtur  viccuerfa, 

^pto-  fideioomaufsi,6c  iuraconccduntfolum*  quod,n  per  vxorem  a^umfueritaducr- 

Iftbt,  nec  modo  hanc  a^oncm  filiz,vel  fidcicom*  t js  ccr c  ios  polfefibres ,  6l  obtentum  ia 

cxperfo.  mifsarij,vcl  fideicommittentis  in  ordine  iucaufa,  poOlnt  &  hiexperfona  mnlie- 

juficmi-  ad  dotemconrcqucndani ,  quandoulia  ris  fadaper  ipfam  ccltioncagcreaducr- 

*      bona  libcra  non  excant «  non  in  ordine  fus  bona  fideicommii&i  ficuci  enim  ius 

ad  alios ,  quoadiccundam  ver6partem  vxoris  eft  transfedbile per  ceflionem  tn 

eciara  iiccuincitur,  q u ia  ipfa  vxor  non  fideicommilTarium  ,  ita  vidctur  ctiam  4, 

habet  ius  aducri  us  l>oaa  lideicommiiso  transferibile  in  iilos  tertios  polfcflorcs .  in  fen. 

iuppofica  f  quando  excant  alia  bona  li-  luxta  hanefententiam  videtitr  dicendfl,  tenria  aC> 

bera ,  v  t  clarc  colligirur  ex  diftis  tcxti-  quod  tertij  polTcdoi f.itta  fibi  iuriLiin  fcrcnte 

busiB  anthjes qiu,&  oMtb,  derifiit,^  ea  ceiliooe  a  muiicrcj  a  qua  bona  pcr  ipibs  '<r"i'nin* 

qua  parit  §.  quamthrm  m  i. tjmaUer  §sm  pofleflfa  fuerant  auocata  >  potfint  agcrc  ^0^^^ 

proponeretttr  ff.ad  Trebel. ,  &  doccnt  Me-  ad  rcintcgracioncm  fui  crcditi  aduerrus  .igetevel 

noebiHS  conf.  3 1 8.  /n  fi«e  ,  Surdus  dcctf.  6x.  bona  fidcicoinniiili ,  nam  cc0io  facicnda  conrra 

•MB.4.»  Teregrinusdefideicommif.  art.^x.  eft  cuicunquc  foluenct ,  fiuc  fit  fideiuf-  rerrios 

tutm.66.,  &  alijinnumcri  Iparlimfupra  for.correus.tcrtiuspofrcfror,  alias  repcl-  poaeiTa-" 

ailcgau;  inhacautemhypocheiicxtanc  licur  crcdicor  ab  agcndo  ccum  in  exc  » 

illa  tona  alienata ,  quas  lunt  ooert^  cutioncfentencia5,Gtaeto  ipfiusnon  pof  1^^°"^"^ 

hypochccjce/dcm  vinculaca»  ergo  Ulud  fit  efficaxccfliofieri  Cratiatuudifeept.for.  Jie,im- 

iusnon pocclt  per  cefsioneffl  transferre  r.701  .per  totm,  & decif.xi^.per totum,  mitn  pro 

inillosterciospoi*scfsores,quipropccrca  Merlinusde f^puar.  iib.^  tit.z.q.jo.per  b,ibite 

e%  perfona  eiuldcm  muiieris  non  pote-  totum,  olea  de  eeffMr.  tit.$.per  totum ,  &  cfl,  ^uod  , 

runt  agcre  adnecfui  ittla  bona  fidei^  ccffibiliaruntomnia  iura,  &acliones,  J5^"'P^ 

commilsi .  quse  ad  excrancos  hsredcs  P^^f^nt  noSl?* 

Qjiod,  fidixeris»  quod  ipCx  vxor  ha-  tranfmitci  Rolandus  conf.i8.num.xj.lib.x.,  . 

-    beac,  feu  habuerit  a^tionem  faliem.*  ,Altogradusconf.^S.niim.di.lib.i.,Tbomjt.  t^",^  1,0^* 

«AT^*  fubfidiariam  aducrfus  dida  bona  fidci-  decifj^.num.i  i  .,&feqq.,0!cxde  cefsione  fideicooi 

rub  eo ip  cooMnifli*^  fcilicct  aducrfus  ccrHos  pof-  mMt,^. q.  8.  per  totum ;  cum  igicur  ea-  nufli.  . 

lo  excm-  leflores  non  potucrit  ezperiri,  &  ab df-  dem  vzor  xque  poflcc  agcre, vel  cootra 

guitiir ,  demconfcqui  boiia  in  cofdcm  translata,  tcrtios poflcliorci,  vci  coatra  bona  lidei- 

ouo  aKs  ergOf  fi  confequatur  abiliis  iila  bona  commtiU,  cum  aequale  ius  haberec  ad 

jgg^  «f-  pocerit  fahem  aftioiiem  illam  ftibfdia^  vtraque ,  &  hoc  ius  poftec  cranfaiitBae 


""Vj^yj  riain  ci("dcniccdcrc;  ftatim  impugnabc-  in  h£ercdese:;trancos,  vciquc]^ 

mialc-  J^is>q<J>AiiiAa<^uofubfidiariacoipfoex-«  nem  vidctur pofic  transicrre  la  I 

tione     Hnguitur ,  quo  ageos  fuum  eroftum.^  pofsefsores  foluences,  qui  media  illa  ce^ 

tMinci-  conlcquicur  inadttoiic  principalijadco*  honc  poccrunc  agcre  aducrfus  bona_. 
paJi .     quc  ipiam  noa  potcfi  ccdcre fidcicommilia  ad  inftaurandum  fuum 

MaiordiiEculasefte  poceft  ftamo  cwditmil  ■  Sw»fg  hacicntentia  noniiBr; 

opinionc  aflcrcce  candcm  vxorcmzqu^  pNbabilll  cft  JuBCOpilllo, 

primo  poUc  agcrc  ,  vcl  coacra  ccrcioa 

poflcflicHrcs  boQorum  libcrQrum,.vd  coa- 

tra  grauatum  fidcicommifro  ad  confc-  .  |f lfil||ftfil|  rfJC^ 

qucudara  luam  dotcmA  habcre  opcio«  "^^*^  ^i^w  '•'^*' 

iKtt  addigaulaiii  quaincuiMuc  voiuo- 

^     ^        \  Ifm  5.XXXI. 


\ 


M  CofttraausXVI, 


tur  In  prxrent! . 

Rcfpondco,  Vxorc  agentc  caufa  dotii 
rtpctcndaE  aducrlus  ooligatura  cum^ 


D' 


f  XJ(}CI,  aliisiiiroluhmtHOIiliollehunccludcre  3 

ipfiusaftioncroexccptioncccdcndarum  Non  po- 
'An  vxor  agens  caufadotis  rcpetendjB   Craffitt ieexcept,c,io.nim,xo.^stcfbmii  ^  vxor 
pofitClMKKCPliQaC  cedqidaruin,      Gratimts  difccpt,  forcnf.  c,  6vf,  m  fm, 

MerUnus  de Pign.  Ub.^.  tit.x.  q.nymm.x,  ^Kal 
syMH^AKlVM,  Hoccftexfpcciali  dotis  pnuikgiojatai  «Jlj; 

hoc  clarfe  dcduci  vidctur  ex  textu  in  l, 
Statta  Hfijmfitiamt  exp^tt^s ,  i,  iiAfHim  C,«i  Semtt.  Confnlt,  ytUeim.,  vbi 

tiegnlmtir  (reditaf  eUditnr  excepti9ie  ee^    libetatio ,  quantumuis  pnegnandbus  « 
dendtrnm .  z,  &  gcncralious  vcrbis  concepta  perordi- 

niarei^eiKe  adncrfiis^igMKmeiimaiijs  in  pcadccriattoaaAcercoscontraheace^ 
foUim  non  potefl  hie  etUere  ipfins  (en  «ontradus  noQ  trahitur  ad  aln  bo- 
tionem  excrptionc  ccdcndanm  .5.  |ia  y  ad  alios  contradus  ,  ncc  ad  aliot 

Sipinres  fuerint  prct  dote  obligati  inJoU^   (ootrahcn;cs  ,  vt  latius  iu  fequcnti  dif* 
■  /M  vmts  frimipglitir ,  alif  acceJUrii  U-    qoifitioiie ,  &  licet  illa  lcx  proprii  !o- 
berata  principaUftiem  4^'  int^Uifmtift    quatur,  vbi libcrat aliqua  bona  fibi  hy- 
Uberati ,  ^   .  pothecata»  vt  cx  ibi  di^is  vidcri  po(eft«  lum  ^ 

oiliilominas  trahitor  eeiani  ad  carum ,  bos  inai. 
JsovisiTio  XXXI,  Pro  dotc  Cajjq    quando  vnum  cxpluribusreisdcbendi, 
'  rciticuenda  plurcs  erant  la  loii-   aut  lidciursionibus  liberauic ,  Socitm  * 
'dum  obli^ati ,  Eadem  Caia  plures  ei  Maf^aco.  me  mms,  t.  vnf.    temen  aon 
obligatis  libcrauit,&  deindcaducnien-    ohjltnlihHs  lib.  1.  ,  'N^gufantius  de  p^ 
te  ceroporc  rcdiiucionis  eiufdem  docis   fart.  5.  meiK^m^.  num.  ji, ,  Roncb^mm 
agebaccontra  alterum ,quem non  eie-   jv/.ii,4^<C«0ft,re&aM«.^i.i IfMtodm/', 
mcratabobligationc.  E.i  fic.ij^cntccx-    ioo.B«m.  i, 
irram»  cipicbat  conucntus,  quod  nuu  ^oilcc      Hic  folum  oritur  difficultas,  an,fi 
'di&Sft^  conueniri,  niQ  ipfi fierec  ceOio  iuriuni.,    plnresiiierint  obligati  ctiam  in  folidtim 
tionis  itx  aducrfus  alios ,  qui  crant  obligati  ad    pro  cadcmdoce  mulicri  rcftiiucnda,  ita 
iitis  cer«  cffcdumi  vtah  ipiis  pofTcc  folucum  rc-    tamcn ,  vc  vnus  fic  principalis  reus  dc- 
peiere ,  qiic  ccfiiojcum  ficri  OOnpoifo*   bendi  6c  ali;  folummodo  acceflocib  fea 
cum  Caia  eordem  liberauerit,a<^ionem,    Hdeiuflbres  pro  ipfo,  &  ipfa  muiicr  prin- 
ipiius  elidcre  contcadebae  exceptione    cipalem  debitorem  liberaucric,fipoftea 
ccdcuddtura.  Quacritur modo,an veri,    ag.u aducrfusfidciufsor£,polfichiccius  (.  ^ 
&  lcgicim^ tali  exceptioneelidacur?       adioacm  cUderc eiocptiooc  ccdendaru .  pjJr^ 
Vniuerlalitir  loqucndo  creditorem  Racio  dubicandi  ex  i)s  deducitur ,  qusc  turiono 
elidi  huiufraodi  cxceptionc  cedcnda-    dicch:imus tom.B.fubtit.dereJlitutione  11.  dotisfue- 
rum  docenc  Stephams  Cratianus  difcept,   frMot.  4.  ««.8.  nemp^,quod,  fi  crcditor  r>"C 
forcnf  c.  699.  imm,  1 1 Grafsus  de  except.   Coodonet  principali  dcbitori,  aii;  minus  VVi^ 
•  c.  \o.nM.  ^o.,& ii.iKommHsconf.^f-jx,    principales  intcliig.inriirdeobligatiAff-  £J 
d^rX"     '-'"^^^jf ^"/'^Jdl.  n.x.,&%.,    diaaCjderebus  reftiiucndisq.8.dub.j.,Sotus  principa- 
dititr  cxl  ^  coUigitur  exi. fhfchm,  tmtTamphilum    Ub.  4.  ^  ii^.  q.  7.  art.  8.  in  fin. ,  Lefflus  de  htn  ,  & 
CTpc;one  ^.ftcreiitor    dc  folut . ,  nam  pcr  huiuf-    iuft. ,  &iurc  lib.z,  c.  i diib.8.  mm,  57.,  aliinacf- 
cedm-~  modi  liberacioncs  ipic  crediu>r  rcpelU-   quia  cQadoaatio  {n£U  principali  debi-  ior.c 
'^*~    cur  alk  agendo ,  cum  non  pofiet  cederc   tori  habet  vin  te()uiualeQtis  rolatbnis  '''^ 
illia,vtpra:ter  citatos  DD.  ftatuitr^-    fadl^ab  codemprincipali dcbitore;  tuffl  SSfrfM- 
pkifitinformn  UbeUi  aSiion.,  bmtbec.  ad   quia  cxcin^  principaii  obiigationc  in-  ^  S- 
fiHmhtvnh»«4eiitmmi.  i.,6(ftibdunt  ?elligantar  extinte  acceTsorias  ,  quas  teri^cco' 
Cratianus  difcept.for.  c.joi.per  totum,&    ftarenon  pofsunt  finc  principali  perca,  fentur 
decif.xx^.,  MerUttUs  de pign.  Ub.  4.  tit.       uua;  latc  docuunus  tom.  ^.fi^  tit,  defi-  deoblig*' 
f  .70.,0fe4  de  ee^one  iurim  tit.  f.perto^   ieii^one ,  &  i^ecwr.  Ex  quibm  non  iii< 
r«i»i,quod  idcmcreditornon  fitaudien-    congruc  af^crcndum  cxiftimo  ,  quod 
4ius,  li  fa£^o  ipiius  non  pofsitcffic^xfieri    ctiam  tn  bac  hypotiicfi ,  fi  principalis 
cefsio,nififiunecrenuntiatumbenefieia   reus  debendi  fueric  pcr  mulKteai  li* 


Ccdendarum/^^fM  QrmaoHS  d.c.  701 .  nu,  bcratus,  fidciufsor  ab  cadcm  conuentus 

p.,  Mart.Medic.  e>;min.  17.,  &  decif.^.  polGt  fc  tucri  cxcepiione  cedcodarum  , 

fer  totum,Oleade  cefjione  iurium  tit.%.  q.x.  &  elidere  a<fi;ionem  eiufdcfll  inulieris . 

mmi,%%.,&feM.,&  q.^.per  totm.  Sed,  HocaGmiUdeducicureiij^uf  doccnc 

an  hocidem  lcncicndum  ficde  mulicre  limicando  afierdonem  ooocludentem^ 

in  caii&  doci||jdeil«  quod  ooocrouecti-  cicepciomm  c<dfiidarmn  ooa  obftare 

viori 
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vsori  ad  dotis  rcpetitione  agenri  Gn^M  exiftcnsiii  fui  fauorem ;  vinculo  auten 

deexcept.  exccpt.  lo.n.  ji.,  Rommu conf.  illopcrfolutobonaipfa  remancndibcra, 

471.  ttu.  I.,  Merlitmsdepigttor.  lib.±.tit.x.  crgo potcrunt vcnirc in quocunquccon- 

«.75.  ».4.,dum  dicunt >  quod,  fi  fidciuH-  tra^u ,  pcrind^ ,  ac  fi  nunquani  fucrinc 

iorcoaueniacuraffiuiicrc,  quifideiuf-  vinculata,&  inordineadquaoicunique.- 

fericcoatemplaiionealceriusconfideiuf^  pcrfonam  .  His  tamen  miniiiii  obfiao» 

foris,  qui  fuerit  a muliere  Jibcratusjpof'  tibus  . 

fit  (e  cueri  ezccptioitc  cedeodarii  *  quod      Rcrpondeo,renuntiationem  illam  fa- 

noa  alia  racione  eos  alserere  arbicror,  ^am  ab  vxorc ,  quantumuis  pricgnan-  ' 

nifi,^uia,cuLr.  fideiufsor  conucntus  ac-  tibus ,  &  gcncralibus  vcrbis  eidcm  non  Rcnim-" 

cefleric  pro  alio ,  qui  fuit  liberacus,  ex  obcfTc,nifiinordineadcontra£fcum  ,feu  f-^- 

liberacione  principaiis,  &  ipfe  incelligi-  pcrfonas ,  in  ordine  ad  quem ,  feu  quas  " 5,^^  J., 

cur  libcratus ,  erga  a  forciori ,  li  fueric  renuntiauit  .  lca  Mprcfsi  Glo/a  in  i.  l.  ' 

libeeatu^  prmcipaiis  reus  debeodi  pcr  iiAemia  C.  ad  Senmu  C^dt,  f^Ueim.  De-  obefi,m(i 

caQdcmmulieieaiyUiteliigacurJibtta-  ducicurinwrniiiitsfx«.{.iiitoM»f  r.eotf.  m  onUne 

pmJSl fidduteftqiUpCOCOdanaocdSt,  tit.,  vbi fic  cxprcfsc  Icgitur  .  Ita  tamm  ,  con- 


tnr  >     p  generaiitir  tali  reiumtiatime  fro  t  m 

— a^— ■   n  %m,vt d^m»ell emaraa»,feiicenit€w-  ^^'"•q^ 

tra$SmSf  wl  ad  vnam ,  vcl  .id  certas  res  ,  orduJt> 
$.   XXXII«  fituperfonascoi^enfimgrofruattaccomodan- mias 

tes  vfx  ftat ,  vet  fneriia,  eaditm  rnunrr«rf t  eft  • 
An  rcnuntiatio  hypothcca»  in  honis  raa-    ad  illos contr.itlus,  &  ilhs  rcs,  Jcii pcrfoius^ 
jrici  ia^a  per  vxorcm  in  ordiuc  ad      quiiiiis  confe^Hm  Jium  proprinm  accompda-' 
cercas  ns  >  &  perTooas  inteUigar       nemitt ,  vel  Meemiodmierint,  e^mtthur,  nee 
Cnr  in  ordinc  ad  alias  tCt^  alijs  quibufdam  contraBthus ,  quihns  minimi 

&pcrroaas  ^  midterescoafciiferiint ,  vel  confenfermt  prx- 

ttndeatthitemiiappm^lieeiitiapr^Aeatmri 
tFHHjtKtVH:  Haciuris  difpQlicio  non  folum  funda- 

tur  in  prsfumpu  ciufdcm  mulicris  rc- 
Mxpen^feriesdifqa^tietas.  t.  nunciancisreftriftavoluatate,redeciara 
Hrnuntijrio  fa^a  abvxore  eidem  non  oheft^    in  pubiici  boni  iure ,  ne  fcilicct  pcr  folu-  • 
mfi  in  ordiiie  ad  contraBns  ,  &  perloaas,    tioncui  corundcm  bonoxum  a  quocun- 
iii.ordiaeadfim,fimfmas^ftaa,  K  aueoaercinordmcadquafcunquepcr- 
Jihwnwr  ntimmt  «ff^fittt ,  |«  fooas  facil^  bona  lUa  dUperdaiuur  ,  & 

concingat  candcm  muiierem  rcuuncrc 

Dl8<^siTio  XXXII.  lodubiiMi  ii».   indocacam;  vnd^illafleflctalitav|uibOT 
ris  cll ,  quod  onuiia  bona  marid   coaeqttt  «A  iila  reaunciacio,trahi  noo.» 
intclliguncurbypocJiecata  cocite,  &  le-  debeC)ni(iadillafpecia1ia,dcquibusefl 
galitir  vxoriprodotcabcadenicoliaca  >    cogicaciun  /.  cum  aqHtliana  ff.  de  tranfaS. 
'      VC  clari  coiligicur  ex  l.v»ica§. &  vt  ple-    l.Taulus  iapriacip.ff.qmb.  mod. pign. ,  vcL 
Series  fdat  C.  de  rei  vxor.  aSt.  fixcante  cali  hy-    hypoti>.fol.  ,  &l.ft  certa  ff.  de  trai^jH. ,  & 
dHquin-  podicca  ,  cum  aliquis  recrahcrccur  »  hocrpccialiccrattentanacucacliOCiS|q[US 
^*'  concrahcdocum  code»  roaritoanccpg>>  cx^icconferuari. 
*   ne  vigore  hypochecsB  tn  fiiuorem  mnlie*      Exquibuspoceft  deduci  (blutio  eorii» 
ris indu6b9  eludcretur  in  fuo  coocraftOiv   qiucin  rationc  dubicandi  affcrcbantur»  . 
ipHus  vxorrenunciauic  hypocteM  f  &    generaU&ctciiim  rcnuntiacio  r.Anngi- 
pignori ,  &  banc  temintiacioncm  rubli-^  tur  ad  ooacraAum ,  fuper  quo  inccrpo-      j  , 
ftcre  in  ordincad  bona,  feu  coiitradus,    nicur  ;  nec  hypotheca  talis  nacur«,  &   SolauiC* " 
pro  quibus  fA£tA  cft»  clariiUme  iiquec    coaditioais  eU»  vc^cindiuidua  iuordi-  turrati<r 
cx  tenu  in  t.  iiAeaus.  C.  ad  Seaat.  Cattfidtj   ae  ad  quolcunqtie  Concraftus,    perfo-  ncs  oppq 
f*//f/4n.  Id,  quoJ  m^doconcroucrtitur,.    nai,adco  vt,  fi  cximacur  inordincad 
cfty  an  pcr  liiainrenunuacioaemtncelli-    vnam  pcrfonamj  6(oooU4^um,  inceUi- 
gatur  uiblaca  hypocheca  in  ordine  ad   gaturexempca  io  Ofdine  ad  qcial(Ain<{; 
omncs  concrac^us,&  in  orciinc  ad  omncs    perfon.is,  vcl  conCraftus,  potett  ctcninu. 
rcsj  &  perfonas,  ia  quibus ,  &  cum  qui-   wiui  quuad  vnum»  vci  vnam  j  &  noa 
bos  coacingetecuidem  maricum  ooncra^  qooad  aliaj.  reo  aliaacs  expreflaj  vel  ta- 
fcerc  .  cita  habentis  in  illis  bonis  hypothecam, 

Racio  dubicandi  ex  co  dedueicur>  qusvoiuncasrcftn^prs^umjcurjqu»* 
^  .   quod  illa  renumiatb  fiifta  generalibos  do  renonttatio  adijdtiir  ccrto  concra* 
Katio  vcrbis,  quamuis  in  vno,  &  codcm  con-    Ctm,  vcl  perfonxquamtltl  VCtbiS  ^ieaC; 
cra&u  in  ordinead  voamj  6c  candcaw  uiibusconcipjacur^  ' 
pariboMPL  ftdiuc  viBSiil&  iii.i«btit  Jnfi^ 

^  xuol  %  «.xxxrv. 
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.  Att  ,fimarictn  grauatas  fiddcommiflb 

rccipiens  dotcm  dcdcrit  fidciullorcs 
pro  carcftitucoda,  pol&t  dircae 
vxor  agere  coatca  boiui 
firtcictWMniili. 

J)ifqHifttio  expofita .  l. 

ttfttioHes  fiudentes  vxorem  m»  4^ere 

dire&e  contra  bona  fideicommijji .  z. 
obflantc  fideiuijitne^otejl  a^ere  dircQt 

concrabonafidtiemmiffi.  J. 
SQlmutiir  ratMmetmrmitfenfattis.  4. 

DIsQyisiTio  XXXIII.  Inconftltutio' 
nc  dotiscollat^  Franciico  proScm- 
pronia  vsore  eiufdcm ,  vei  fic  iolUnce^ 
FatreeiurdemScmproniz,  veleadeon^ 
Sempronia ,  vcl  eodcm  Fraocifco  cxhi- 
bentc,cum  nonadcITct  alia  bona  libera, 
dati  fueruntpercundcm  FranciiGum  fi- 
deiufiores  pro  eadcm  rcftituciida  ad< 
neniente  cafu  rcftitutionis.  Hac  in  fup- 
poficionequxruuin  fuic,  an  aducnien- 
«BcoiUm  calu  rcfticutioois  Sempcooia^ 
tenerettir  prius  escttcere  fideta<fof«i 
procadem  dotc  confcqucnda  ,  an  vcro 
dirc^e  pollet  agcre  cootxa,  booa  fidei- 
dommiJu .  Pcooedicctcalt»  in  ctlibttsy  in 

Sliibus  pro  dotc  poilunt  exigi ,  dari 
deiufiore$>dcquibus  iacc  m  ie<^ucati 
volumiiie. 

Videtur  abfolutc  dicendum,vxorcTO 
in  data  hypochcU  non  pollc  agcrc  dircc- 
tecontra  bona  fideicommiffi ,  fcd  prius 
tcncri  cxcutcrchdcmliorcs,  primo,quia 
pouu  cautionc  ,  fcu  rcmcdio  ordiua- 
rio  cclUre  dcbct  rcmedium  purc  fufafi- 
dtarium  l.inprouinaaii  §.  i.  Q\  de  noui 
oMrw iMiitf.jlcd  rcmedium  d.iutb.resqiiK 
eememU  4e  legatis ,  non  c(l,niii  Atbfi* 
diarium  ncmpe  m  dcfcftum  bonorum», 
libcrorum  per  ca  ,  quae  latc  probauiT 
musin  pr3BccdenctbuSy  &cemediumfi« 
detufforum  cil  coufuecum  >  &  ordina-* 
rium,  crgo  hoc  pofito  debet  illud  cefla-> 
te.  Secundo,quu,fiper  aliquodfpcciale 
fcmcdium  fucrit  prouifum  indemnica' 
ti  f£inin£douc«,videcurreceflum  a 
gcnerali,nonfolum,quia  fpccialis  pro- 
tiifio  honunisceflare  fcicit  diljpofiCJQUcai. 
lcgis,  pcr  tescumjii  l.fin.  C,  ieftB.  eem- 
iif7jf.,icd  cti.imqui.i,  vcmuiti  DD.  ad- 
ftruunc,  fi  vxor  ipcciaicm  ,&cxpreiJam. 
hypotbecam  pio  fnn  do«e  i(i  alii|ttibai. 
v^N»  maritt  nbichigcric^oenicnirfciift* 


tiade  lcgali,  &  gcnerali.  Hii  l 
nimc  obftantibus. 
HeTpondcOf  yxorem  echm  in  dan-» 

hypochefi  fidciulTorum  poflc  dircdli:  3 
agcrc  aducrius  bona  fidcicommifsi  pro  ^on  ob- 
C0n(eCQtiODefoiBdoris .  Ta^Uannmth.  ftAmefi^ 
res,qu£  C.communiadeleg,  n.^^,,& Ifqq.»  «'«••"ffio- 
Idenochius  de  fr/tfmpt.  Ub.  4.  prtfumpt.  ftj 
190. ».  *p.,  &  plnr.  feqq. ,  eHfmms  de  /lA-  feftagel 
fiit.q.^^^.nM.^.tTercgrinus  dc  fldcicom.  re  dire- 
drr.  4x.nMin.74.., &alij  quoscitac,&fe-  £tc  con~ 
<l\ikur loannes  .At^ebuB^nsdeietec.id.  *"  1*°"* 
».  Z7(5.,qui  etiamappcliath.inc  opiniO'  ^S"*" 
nemcommunem,  &  rationcs  plunmas  ""'^* 
pro  eadem  non  inc0icaccs  adducit  apud 
ipfum  vidcndas.  Nobis  vna  ,vclaltcra 
fuihcicc .  ii^rima  fu,  quia  tidciuiIoruai_> 
obligacio/)ua  cal  is,eft  accefloria  ad  obU> 
gacioncm  marici  principalis  dcbitoris, 
lcdmaritus,  quaiido  alia  bona  Ubcra.* 
nonexunCjObligacur  ad  reiltcutioneni-» 
dotiscxbonisfideicommifsi,  ergoilIa_.  j»  .,.,^^ 
booa  iidcicoramifsi  prius  cxcutienda  pro  rd- 
fantyqaamagiacurcontra  ndciulTorcs,  ponfi». 
qui cx genere  fuo  nonobligacur,nifi exj>  pt. 
culTo  principaii  obligaco .  Neque  arbi-> 
trandum  cft ,  fideiufforcs  interccfsirsc 
fimplicic^r  pro  marito  in  cafu»  (^uo  non 
cflcc  foluendo  faluis  bonisfiddodmifii; 
Non,  inquam,  arbitrandumcft,  quia 
ipfius  inicrccfsio  eft  ad  vbcriorem  caur 
tciam  in  ijs,  in  quibus  ipfc  maritns  obli' 
guus  c(l  j  ipfe  a.utcm  tcoctur,quandO 
aiia  bona  libcra  no  cxcant,ctiam  qu«ul 
booa  fideicommifsi ,  adeoq;  non  eftjcur 
inipfispriusnonfit  cxcuticndus,auam 
agaturcootrafideiuisorcs.  Sccundafic, 
vcl  fideiufsor)  qui  aooefsic  promaritOa 
ccrcc  nouitmaritum  grauatum  cfse  fi- 
dcicommifso,&  bona  hdcicommifsi  pof- 
fisalienaricaufadotis,  vd  ignorauic; 
finoait,ceiirctur  iidciulsifsc  in  cafu,quo 
muiierUotcm  luamcx  caufa  fidcicoiu- 
mifsi,non  pollcc  conl'cqui,ergo  priuscx- 
pcricndum  eft  coiura  bona  fidcicom- 
miiii|  vccogoofcatur ,  aa  cx  iliis  fitdoci 
facimcicndum  ;  fi  ignorauit »  cciam 
prius  excuciendus  ciiprincipalis  debi- 
cor  fidcicommifsarius,  ncipic  fideiuisor 
obiigetur  tndarioRmcaufamy  ac  obli*' 
gecuripie  principalis . 

Nequcobftare  pofsuntea ,  quie  In^ 
praeccdcntibusdicebaailis,  quod,quo- 
ciefcunquc  cft  alia  via  pro  rcdicucione^  CoQci- 
docis,nonficrecurrendumad  bonafidci-  liaani' 
commifsi,cum  rcta&immd.auth.res  qu4:,  010«*'^ 
noo  fit  nifi  fubfidiariura,ac  in  dcfcAum  ^^Jus"^ 
altertusroodi  conicqucndi  dotem,  fic  ,np,«;e. 
inparticulari  diximus,  quod,  fi  antccc-  -    -  - 
deiuer.peocs.m^KHPk^i^uualia  I 

»nio;„ 
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liMei,contra  cadLin  bona  fic  aiicnJta  fit  fcu  cligitur  fpccialis  ,&  cxprcffa  iiypo-' 
diredeaf^eiiduin^ii  coatra  booa  iidci'  tbecaj^u«,cum  noadccur  ui  confiraia- 
eominiriifCum  irmediomagendi  ad  h^,   tioReffl  praxedentit  generalis ,  vtiquc 

non  fit,nifi  fubridiarium  dcricicntc  fcili-  illam  iiouat .  Ad  illud,quodrubditur, 

cctaltofflododoccmcandemconrcqu^  auod  Tciiicct  proutfio  hommis  ceiisafc. 

dl;  Hon4nquam,obftarepQ6untyquia  nciac  proaifionem ,  feu  difpofitionem* 

ca  ,  cjuae  di<fta  func  in  prxccdcntibus,  lcgiSydiccumTadillain  d.virh.  rcs  <}men. 

proceduac  >  quando  alia  via  ruppctic  $i,,  Me$ntcbi(fd,frdfmpt.isK>,«imuii.,'-"' 

proreftinitioac  dotis  pcr  rerpeaum  ad  Od49i,m.j,infinf  illud  procederetaii>  °nJenT 

alia  bona  abillisfidcicommifsi,  &  indc-  tura,  quando  vtraque  prouifio  ad  vnu,  «enduiD 

peodcatia  ab  tllis ,  cuiuratodt  dl  via  &idemteiKlit»jionquaado(enduotad  nc>quo4 

conrequeodi  aliabona  libera  translata  diuerfa  periextnmfli{,c<M/ain$.^ldm  prouifio 

intcrtiosporscrsorcs,fccUsautcm,quan'    ff.de  nuwmif.j  in  pracrcnci  autcm  hy-  hominis 
doaiia  fuppctit  via  pcr  rcfpec^um  ad    pocl)cfiremedium<^<£{<ciiMij^.m  tjua  tcn-  ceffnre 
cadem  booaf  ^perobligatimiem  aocef^  dit  ad  obligationemrealeffl,  nempc  ad  f^<='^( 

bona  fidcicomroifsi ,  vt  alicnari  poflinc  ^v^^ 
caufadotts,veicoaili(ucnd«,vclrelii-     ^  * 
tnends  i  alterum  (cilicet  fideiufsion» 
tendit  ad  obligationcra  perfonaleni_. 
nempe  contra  hdctufsorcmj  4c  depca- 
deQcer  ab  illo  ad  eiu$boitt . 


foriam  ad  obligacioncm  in  cifdem  bo 
nisf  qualiscil  ille  fideiufsoris  iapr«fea' 
ti  hypothefi,  quaedatur  IblumfDodo  ad 
vbcriorcmcautcLim  ohlig.itionis  prin- 
cipalis  in  bonisiidctcutnmiisi,quia  tuac 
iUa  obligatio  accefsoria  non  impiedit 

Fincipalcm,  pcrtcxtura  in  l.  non  eflnouu 
ie  aQ.  empt. ,  &  l.  cum  dnobus  idem 
nfpmif  f.  pffteh,  &  qucdantur  a<t 

vbcriorcmcautclam,  non  n  "•ccnt  quoad 
princpalc  /.  tefiamento  Q.de  tcfiamentii . 


Ad  rationest  qwB  pracontraria  feiH   An  vior  pcodotiireftitutioae  teneatnr 


tianx 


^     tentia  afierebantur ,  nunc  refpondcndu 
Sohiun—  eft,&quidemadprimamdic,reraedium 
tor  nttio  fideiumoois ,  cum  detur  ad  vbcriorem 
M  «on-  cautelam  proobligatione  principali,  ad 
quam  fuccedit,  commcnlurari  adnor- 
mam  ciui<lem«&  folumdariadca,qu« 
refpicit  eaden  principalis  obligacio; 
cum  autem  decur  ad  Tberiorem  pro 
Omnico,  ad  quod  maritus  tcnctur,  & 
nu.cicus  grauacus  fideicommifso  tcnea« 
turdotem  reftitttere  eciam  ei  bon»  fi- 
dcicommilU,  quandoalia  bona  libcra 
noa  rupcrfuatf  nonclirecurreudumad 
remedium  fideiuffiooisinifieicofra  prin- 
Reme-  cipaliobligadoqe  mariti  etiam  in  bonii 
ISX^ff  ciufdem  fidci<oamiai .  Deiude  remc- 
qu<e  'A\ci-  diamdjiiithxetfutCjcmmmiaieiegatir 
tnrfiibfi-  dic:tur  rubfidiarium  inordincad  bona 
di.irium  libcra^eius,  $^ut  dourc  ccaetur ,  vel  do-^ 
booa  temreftitaere»  qoatenuS}  fialia  booa 
non  habcatlibera,  quibusdotct,  vel  re- 
ftituat,tcneacurdoure,vel  redicuerc  cx. 
bontsfideicommifli;  nondiciturautem 
talc  in  ordinc  ad  bona  aliorum  ab  ipfo 
grauacoobligato  docare,  vel  txfticuerCf 


recipcrc  tot  bona  fidcicommilE  ad 
iuliam  zllimationem,  li  non 
inucoiaatur  empcocciy 
^ui  ilia  cmant  • 

Bxponitiatitulus  propofitMS,  i. 
iixponitur  confittutio  Medi^m /lA  Ht, 

boius  in  fiiiuim  dtadis.  x. 
^)eetaeatio  muntt  MedioiMm ,  mod  d^i 

poff}7}[  pro  dotc  tot  bomMiiilam 
.  matioBcm  .  ibid'., 

*Decifto  iuxta  Con^^tmioues  Medieimd. 

£,tiam  attento  inre  communi  tcnetur  vxor 
tot  bonafideicommifsi  reciperc  ,  quot  in- 
tegrent  fecmidMm  vttm  ifiimttioKm 
fOHfjrmmdntmK^ 

DIst^isiTio  XXXIV.  Oonftituerat 
fibi  dotcm  in  pccunia  nurocrata 


Caia  ,  ^uam iaquaaciuce  bis  milie  au- 
foorum  pro  tenpore  nuptiarum  oontU'  > 

1 1 1  Ocla u io  ma  ri  to  fu o  .  Con fta nte  ma- 
trtmomo  0^ui.u$eandcm  doccm  coa- 
protitfentiunt  rmdiis  4e  Cifiro  eoif.  15.^  fiftentem  in  pecuntaooafumpfit ,  cum- 
num.x.Ub.i .  iMenochius  deprxfumpt.lih.^,    qucvigcrct  tcmpus  reftitutionisciufdf, 
prxfumpt.  I  po.  fuim.  ip. ,  &  feqq. ,  Oddui   alia  bona  penes  maricura  »  vel  hxrcdes  | 
defideicommif  944..  iirt.j.nHUk).,&  66.,   dus noq adcrant,nifi bona fideicommif-  Y^ihicim 
&  feqtj.  Ad  fccundura  dic ,  pcr  fideiuf-    fo  fuppofita  .  Hic  oru  fuit  controucr-  datojg^ 
fioncmnon  tnduci  uouationcin  quoad  fia,  aaeademCaia,  vtfibidefuadote  a^w^  ,  ' 
pnecedentem  obligationcm ,  cui  adijci-  conftilereCjpoffet  ad  haftam  poncre  bo» 
tur  ,  cum  folummodo  inducatur  ad    na  fideicommiiri,quoeratgrauatus  ma- 
vberiorcm  cautclain  ciufUcm ,  nec  ia   ritus,<&c  cxjpreuoindecjiccpcofibilatif- 
ltecittritpflulG^-qttandQ4nducitiir»  fiM«e«&vDiaBpiTOiionaccedefeai^ 

an 


Olgltlz 


(S)o       ContraftusXVL  . 

antcncrcturrccipcre  totbonafidcicom-    vxoris  pro  ipfiusdotc  ,  &  Hcet  cx  fupc- 
jnilli  ad  iuftam  a:ftimationcm,quot  fuf-    rius  didtis  ius  vxoris  pro  fua  dotc  prat-  R-ittones 


ficcrcnt  ad  ad^Equandam  in  valorc  ean- 
•        dem  doccoi  ? 

.  '  '       Extac  in  hoc  E>ominio  Mediolancnfi 
6i(pofilioinT<jutif.ConJlit.  fiibrtt.de  bonis 
2      injolut.  dnndis  lib.  z. ,  qua  fanciium  cft , 
Confti-  quod  inomnibuscafibuscxccptistanicn 
brio  Me  in  prxfcnti  fan^ionc  comprchcnfis,  in 
diol.in !    qiubus  vcl  oaCto ,  vcl  alitcr  dcbitor  tc- 
'^^"''^>  ncaturad  (blucndum  in  pccunia  nu- 
2c  tom  '"^'■''^^»  Po*^^  debitor  daredc  bonisin 
pclli  trcl  foluiuin  crcditoridcducSatamen  tertia 
dicor  .id  partc  veri  prciij ,  &  verx  xftimationis 
iccipien-  corum bQnorum,caquc  bona  intra  duos 
<l.-i  tot    annos  codcm  prctio  redimcre  potcrit  j 
bon.-»  de-  &quarauis  hfc (ic  ingencrc ftatuta  fint, 
ti"  DTirte  taiuen  rcrtitutionc  polTc  dari 

jiiris  alfti  foJutura  iuxta  vcram  xftima- 

mationis  tioaeindcclarauit  Sciiatus  Exccllentif- 
fimus  nnno  1 5 74.  <//r  1 7 .  lunij  in  ordm,noH, 
fol.  xo.  in  fccnndd  aJdit. 

Hinc  nikndo  iii  difpoiitioiiibus  hu- 
ius  dominij  indubiuti  iuris  videtur, 
quod potiilimum,  quando pecunianon 
j      cxtat,  qua  dos  po:lit  rcllitui,  tcncalur 


ualcat  iuribusfidcicommilfi,hoc  umen  P'^  ''•''^ 
intcliigcndum  cft  in  eo  fcnfu  ,  vt  bona  fjo^' 
fidcicommifli  alicnari  poffint ,  &  dc- 
bcant,ne  fEmina  dcfccndcns  tcltatoris , 
vcl  fidcicommilfari  j  indotata  rcmaneat,  ' 
vel  vxorfidcicommirtarij  priuetur  dotc, 
quam  cidcm  fidcicommidario  marito 
contulit,non  autcm  in  cofcnfu  ,  vtab- 
folute  diipcrdi  debeat  idem  fideicom- 
mi(IuQi,lcu  potius  diiapidetur  cum^ 
cnormiifiraa  laifionc  adctfcdlum ,  vt  in 
pccunia  fatisfiatcidem  vxori  pro  dote; 
lus  eicnim  iuftitijc,  &  aequius  cxigit,  vt, 
quantumuis  ratio  dotis  fit  prasfcrenda 
ratioui  fideicommilfi  csetcris  paribus  , 
vbiumcn  faluaripoteftratiodocis ,  & 
minus  Ixdi  fidcicommilfuin,hocntnm^ 
plicitcr  obrcruandum  non  obftantc-», 
quod  vxor,  qux  dotcm  contulit  in  pc- 
cunia  numcrata  cam  in  limili  pccunia 
non  poilct  confcqui,  quia  raaius  elTec 
praeiudicium  fidcicommiifi,quod  bona 
ipfiusdifpcrgcrcniur  vilifsimo  prctio,6c 
cum  *Enormili>ima  lajlione ,  quam  cftct 


Decifio  ^^^^  totbona  ddcjcomilli ad  iuftam  ^fti-    mulicris ,  vt  pro pccunia  tot  bona  in  fo- 


lutum  rccipcrct  fccundum  iuftain,& 
vcram  a;ftimationcm  ,  Addc,  quod  li- 
cet  rcgularitcr  vcrum  fit ,  quodaiiud 
pro  aliofolui  ncqucat  inuito  creditorc  j„ 
pcr teyitiim  in  d.l.z.§.miituidatioff.ftccrt.  je  ^  qiu 
pet. ,  hoc  tamcn  faJlat  in  haercde,  qui  conlecic 
confccit  inuentarium  ,  quia  bcneficio  inuenca- 
inucncarijcrcditonbuspccuniarijs  po- 
in  /.  1.  J.  mHtui  datio  ff.  ft  ccrt,  petat.  His    tcft  foluerc  dc  rcbus  hsredicatis,  &  ipfi  ^ 
tamcnnon  obftaiitibus  .  crcditorcscompelluntur  bona  rcciperc  yg^^  " 

Rerpondeo,eciam  aitcnto  iurccom-  infolutumprovera  a:ftimatione,quan- 
niuni,vbiemptoresnonjnucniantur,te-  dohacreditas  non  cft  opulcnta  pcr  tex- 
ncri  vxorcm  rccipere  in  folutum  tot  bo-    tum  inl.vlt.  §.&  fi prxfatam  C, de  iure de- 


iuxc-iCd-  ni^fonem  rccipere,  quoi  fulficiant  ad 
ftitutio—  adgquandum  valorcmfucedocis  inarito 
nes  Me-  collatae,  Sed  quid  fcnticndum  fit  pra:- 
diolani.  cifoiure  mgnicipali  huius  dominij,  & 
fiftcndo  in  puris  terminis  iuris  commu- 
nis,  non  itaclarura  videtur,cumregula 
gcucralis  fit,  quod  vnum  proalio  inui- 
tocrcditorc  foluinon  polfit  pcr  textum 


Eti.^m  .11  fidcicoramiifi  pro  iufta  a;ftimationc, 
tento  iti-  q^iot  fufticiant  ad  dotis  fatisfadtionem 
re  com-  tnfartus  defideicommifsis  q.^^t.num.^^., 
muni  cc-  CT  44. ,  loannes  .At^elHs  B^tus  de  dote  c. 

i6.num.zZi..  Rationcs  pluresproluc 
bon.i  *^  rcfponfionc  adducit  Fufarius  loc.  cit., 
«lcjcom-"  l^*  ctiam  teftatur,fc  in  fimili  controuer- 
miflj 


rc. 
cipcre  , 
quot  fuf- 
liti.tnr 
pro  con- 
gnu  do- 
te. 


f.  fia 


obtinuifTe  in  contradidtorio  iudicio 
tres  contormes  fentcntias .  Hoc  idem 
plurics  definiuit  Scnatus  Excellentiifi* 
raus  Mcdiolancnfis,&  prarcipuc  in  cau- 
faintcr  hsicdes  D.Hcrculis  Vicecomi- 
tiscuiitraDorainam  Eleonoraiii  paritcr 
Vicccomitcm  de  mcnfe  Noucmbris 
1 57 j. ;  item  in  caufa  intcr  loanncm  ?c- 
trura  dc  RcgaIibus,Si  FrancifcumCe- 
rutem ,  &  hoc  indiftinflc  fcruarc  con- 
fucuit  idcm  ExccUcntufimus  Senatus. 
Moucor  ad  hoc  aflercndum  ca  potiifi- 
mum  rationc,  quiahjcrcdcs  mariti  non 
poUuiu  iuftc  compc!Ii,nifi  ad  id ,  quoU 
cfficcrc  pollunt,  vt  faii^itaciant  crcdico 


lib.,  Surdus  decif.  5 10. ,  liodierna  annot,  ad 
dcctf.  30.  Surdi , 


§.  XXXV. 

An ,  vbi  in  capitulis  matrimonialibus 
circa  doccm  rcpcritur  quid  diucr- 
fum  difpofitum,  ac  in  inftrumento 
fupcrind^  confcdo,  ftandum 
fi(  capitulis ,  an  inftru- 
mcnto . 

s  y  M  M  ,4  K  1  y  M. 

Exponitur  fenfus  tituli .  r. 

Ter  omifftonem  claufuU  chyrographi  in  in- 
ftrumento ,  &  per  appofitioncm  cUufuU 
incompatibilis  vidctur  ab  illa  rccefiH ,  x. 

Quinam  doceant ,  quod  potius  ftandim  fti 
chyrograpbOf<iuam  inflrumento .  J . 

Totittt 


De  Dote  I.Difq.III  §.XXXV.  6ji 

TtHmdyi^^fb»  fkmim  ^ ,  »4fanM   tiaaeaiipQlitain  chyrographoyncmpi,; 

ij:  rfurrttpttiirad  donantcm  .  4.  qUQ4  Caia^audrre  dcbcuc  tllis  fm  vita  du-  2 

*.  ,  DQnatioexgcnerc  fiio  rcncrtuur  ad  datvn'    rante  ^  quinifflmo  appoOta  cUufula-»  Exeo^ 

t  tem,  5,  omnin6  cum  difktooiiaiQoaeiaocMnpa- ^uod  ia 

Jnf-morem  hxredrtm  donantis  duplex  inter-    tibilis,  vidctur  cx  partium  conuentionc  mftru- 
itemtvitKHlHmdtHfimrtf^aUiiiionHfi^-    rcceirumabeadcm  conditionc  >  ficqucL^  '"^i?*?  * 
liflMW,  6k  ftaadtun  cffe  ialfarnaieata  ceuocatorib,  £  Yv^ 

non chyrographo  reuocato;  vndi locum  ni^ntio 

DllQynmo  XXXV.  Dum  agcrc'   non  vidcntur  habcrc  ca » quae  ex  Rota^  clauful* 
(Ur  dc  oiatrimonio  ineundo  incer   Romanapart,  11.  recent.dee^,  54.,  Cwrdm,  chyro». 
Caiamj&  Thcodoricum,06lauius  Pater    de  Lma  de  Emphyth,  difcwf.  14. ,  Merlina  graphi  , 
Caiae  conucnit  cum  codcm  Thcodorico   decif.6o^.  nu.i-j,  pcr  partcmcontrariara  pofita 
.     in  hanc  formam «  vt  ipfc  Oclauius  tca-  ctrcumfcruntur  a  nemp^  >  quod  magis  c'-^"'"'^* 
jjj-       dcret  in  dotem  pro  Caia  bis  tnillc  num-    inhaerendum  ficcapituIiS}  quam  inftru-  p"*^°i^iJ, 
mos  aureos ,  fic  TheodOficus  conferrct   mcnto,  cura  vcrba  capiculorum  intcUi-  videtur 
ijd^      dtulct  doa^itiQnis  propter  nuptias  au-   ^antur  cflc  vcrba  partium ,  verba  vcro  receffum 
reos  quiof^ue  centum  addito  cxprelTo   mftrumenciintcUigancurclIc  verba  no-  a  chyro* 
paito,  vc  djfta  Caia  gaudcrcc  illis  quin-    Carij  Cardinalifde  jjtcA  de  dote  difcurf.  (^j.  grApho  . 
quc  cencum  aureis  fua  vita  durante .    nu.^.,  &  difcmrf.  1 15». ».  8. ;  non  inquam, 
Confe^um cft  fupcr  huiufraodi conucn-  locum  vidcntur  habcrctquia  1  liccc  fc- 
ttonibusfimplex  chyrographum,feu,  vt   cundumrepoificcffeverum,quod  prop*  3 
dicicur  fcriptum  nupciale  ,  in  quo  fuc-    tcrallatam  rationcm  magis  fit inhxrcu-  Vidctur 
runt oronia  conuenta  exprcfla>  &  prap-   dumcapituli$,quam  vcrbis  indrumeaci,  _ 
cipuc ,  quod  illtquiiiqueoencamaiirei»  hoc  camen  iatelligi  nequit ,  quandoex  ^(f^ 
quosconllituitidemThoodoniciWtitulo    concurrcntibus  pcr  i"'trumcjuum  prs-  rogr.i-- 
^onationispropc^nuptiaiibcedereatei-  fumiturrcceflumacapitulisjvtinpras- pho.qui 
demCaiae  ipfius  Wta  aarante,  &  partes   fenti  liypochefi,  in  quadaacQncurrant  mftro- 
ftanicrunt  cx  communi  conrenfu,  has    infcrcnciaillumrcceffum,  ncmpii  oraif- aMOtO. 
COnueotioaes  in  chyrqgrapho  contcntas.  &o.  claufuis reftri^oriaB.  coacuUoni& ad 
teduoeadaseflead  pablicum,&  folemne   vicam  vxoris  donaciriaB,  &  vlterius  ap- 
»'  .  iiiftrumenturo,inquoinampliori  forma    pofitioclaufula;  mcorapaiibiliscum  illa 

F  praedidacnuniiabuncur  .  Conk-dum^    conditioncj  adc6q;impliciCib  rcuocaca* 

c  fuicinftrucncncuni ,  in  quo  vcl  ex  incu-    rix  eiurdcm  *  H»  l^imen  mtaimi  Ob- 

►  na  Nourij ,  vcl  ex  inconfiderationcj.   ftantibus . 

f  omiila  fucrunt  ilU  verba »  vc  Caia  illis      Rcipondeo  ,  in  praefenti  hypochcfi,      -  - 

l  quinqueCeaaMnaureisgaudcrcc /^4u    potiora  cDc  iura  hxredum  Theodocici  p^. 

•vita  c/Mrdnrf ,  quinimm^aliaappofita  in    agcncium  ad  rcftitutioncm  illius  aug-  ,  | 
«■mmiMi        torraam.  jQ««m<  ai^aentHm  quinque    mcnci ,  fcu  donationis  proptcr  nuptjas,  pho^ftf" 
^Tctui-  eentum  oHreorum  partes  ipfk  volunt ,  quod    quamhffiedumGaiae  contendcncf um_,  aum  eft, 
{alx  chy^  habeat  natHram  ipfius  dotit .  £x  hac  fcrip-    ad  rctcntioncm  irreuocabiliccr.Moucor  &  dona- 
rogra.    turaru  variationc  mortua  eadcm  Caia»  ca pociifimum'rationcj  quia& vbi  csprel-  c^  ob  nup 
pht ,  Sc  tnaxima  fuborta  cft  controucrfia  inter  s^noaconftacderetmcacjaacconteniia-  'i^^rjfti- 
«nftru-    haercdes  eiufdem Thcodorici ,  &  haerc-   rum  in  chyrographo  nupciaii,pociusci-  hjcr"ed^ 
"^"    dcs  Caiae  ,  dum  iili  agcbanc  ad  rcfti^  dem  chyrographa  iuhasreadum  eft  ,  tus  coa. 
tucicmem  eiufdem  augmcnci ,  fcu  do-    quam  inftruracnta^n^ariiittt^^^tUiV^ 
nacioni$propccc nuptiascx.vichyro^ra-   decif.  168.,  Rota  d.part.  ix.  weiif.  decifi 
phi  matrimonialis  >  poci^mum  ex  illis    54.»  Cardinalis  de  luca  de  dote  difcnrf.  pj, 
vcrbis  in  codcm  COat<tklis,qHibusgjHdere    vu.  4.,  &  difcurf  iip.  nu.  8. ;  hic  autcra 
debeat  ipfius  vita  dwrante ;  ifti  ycro  con-    non  conllac  de  exprelfa  ,  feu  lulficicntc 
tcndcbanc  pro  rccenciooe  ex  vi  folemnis    dcrogacionc  iUius  cunuencionis  in  capi- 
indrumenci,  in  quo  nonconcinebancur    tulis  matrimonialibus  comprelicafae  ; 
illa  vcrbji,qHibHs  goHdere debeat  ipftus  vitA.  Doa^enim  ilU  dcrogacio  futhcicnt^  de* 
dMrofite ,  quin  pocius  alia  ipfis  quoqua  dttci  pocefl  ex  omiiiione  iUius  claurulm 
modo  oppofita » nempc,  quod  af^mentHt»^   in  eodcra  inftrumcnio ,  quandoquidon 
partet  ipfx  volnat ,  quod  habent  natMTMu.  tfKituiraius  iam  exprefst » &  dciiberatfe 
ipftHs.dotis.  Quaeritur  iara,q  uomodo  re-   conaenti  non  tollitconuencioncm,  cum 
loluenda  fic  haec  conCFOuerua  ?  An  po-    nonnifi  pcr  eos  a£tus  conuencionc^  col- 
tius  ftandum  fitLchyrp^piio  i  aa  ver^  iantur ,  per  quos  fucruot  ind  udUq,  arg, 
inftrumcnto?  imar  tMr.t.i/rr^. /«r/>,cumauccmilla 

DifBcultas  poti0imum  ia  eo  videtur  ccmucntio  dc  rcftitutionc  iUius dooatio* 
confiftcre,  quod>  cx  quo  in  inftrumento.  nis  propcer  nupcias  fucric  per  cxprcliot 
«utllum£i4^iimc^vcrbujQdciiiaGoadi-^  afttis  coatrahcncium  in  chyrugrapha 
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&|>pofita,non  defwl  mtelligi  fablata  pcr  'vjammM  debet  ad  donaiittm ,  tSk 

puramomilHoncmininrtrinncnto,  cuia  cius  haercdcs  ,  prouc  cxprefsc  docuit  5 

Per  tmOr-        periubauditos  intellcd^us  potfic  C^i^^ntiitsRogeriits  dedotetit.detis  accef'  Doiutio 

tof  iiuei>  indaacorreftto  difpofitionis  ^emMimm  fines  ».  14,,  &  nos etiam  doculmiis  tm.  pnptcr 
le^s  no  conf.  i  ji.  n«.  5.,  />j/i/«  fon/.  181.  /'ft.  z.,      fuhtit.de  fponfalib.  ^.pr^inot.Ki.num.l.,  nuptias 

^i^iidJ  f an/.9.  «m.  1.  /« fin.  lib.  X. .  Acccdit  per  textum  *»  i.  x.  C.  rfc  i«>»,  ,  &  "  8*^"*" 

rjjj^^-  prira6 ,  quod  capicula  matrimonialia-»  doGenteciam  StnAet.  de  matrimon.  Ub.  6.  ^^^" 

™         fccunduraomncsconucuoncs  intcr  p.ir-  difp.i. n.  i. ,  Crauetta  cottf.  iS^., lulius  ClU' 

tcs  cxprefs^  utius  lucrunt  iulcrta  in  co-  rus  /'6.4.  recept.  §.  donatio  f .  1 1 .  /n  addit,^ 

dero  inftruracnto  fmc  vlla  prorfus  re-  vndc  hic  aduertcndum  eft       "  ^ ' 


ftriilionc,&  limitaiionc  cx  carundcm  'it  >Jn/?jo  dcdvtc  c.%.  nu.  i^p. ,  quod 

partiuin  voluntatc  ,  &  decrct  » ,  crgo  ,    /iia  donauopropicrnuptiasfadU  a  lua- 
^uia  volueruntpleiiamvim  h.il^ci  c  po-   ri to  non fit  proprife do>,iiecaugmcmnm 
uus  cx  inllrumento  ,  cjunm  ab  codcnx^    dotis,  quarauis  commuiii  fcrmonc  im- 
fortiriderogacioncra ;  non  enim  pr»iu-  propricappcllcturaugmcntumjfcdpro- 
meodi  funt ,  quod  in  codcm  contextu   prid,  &  fpcciiice  retincat  nomcra  dona-  ^^J^ 
voluerinc  fimul  idcm|firraare,  &corri-   tionis  proptcr nuptias ,  &  habcatnatu-  ^^^^  ^ 
gcre  arg.  textns  in  l.  vhi  repn^nantia  jf.  de   rara  fcparatam  a  vcro  augmento  dotis,  augocn- 
regul.inr.,  &  c.cumex^cdi.u  ie  (lcVi.lib.6.    quod  rit  pcr  ipfain  muhcrcm,  vndc  tuno  d»; 
Acceditfccundo,quod,vbinonconftac   etiamdicipoceftf  QuodNotarius  decep- cU. 
de  caufa  mutandi  voluntatC  in  prima_  tuscommunimodoloquendidixerit,ii- 
conucntiancjccnfcntur  ,contralientcsin   ludaugumcntum  (ow.n  ii.uur.iin  dotis 
eadcm  pcrrcucrare,3deout,fiquidin  confundcnsillamdonationemcumvero 
inflrumcnio  fueritomiflum ,  et  errore   augracnto,  ncc  probabile  eft ,  quod  lUa 
prxrumatttrOinitflimMrrlAMsi(Vi/.lo8.    claufula  fueritdc  mcntc  conrrahctium 
«MH.  17.  appofiu,quia,cumagercturdcrcuoca- 

Nec  tcem  derogatio  fufficienter poteft  tione  oonuentioab  exprefiie  inter  ipfos  fjf 
deduci  cx  illis  vcrbis  in  iiifln.mcntoap-    dclibcrate  initx, dc  cadcm  cxprcffam_.  tusexcc? 
pofitis,  quod  augmentum  partes  iffx  wUmitf   mcntionem  tisci^ent ,  &  verbis  exprd&s  muni  mt 
quod  b.ibeat  muitrm  ^pmiotitt qus  ver-  reuocaffent  >  &  fic  praiftiiiiendum  cft ,  do  loqvS- 
ba,cumimporteniconditionem  omnino    quodc.im  in  lciflura,&  flipulatione  in-  di, 
repugnauccmcura  illa  conucntione,  vi-   lirumcnu  non  correxcrint,  co  quod  dc 
dcntur eiufdem  corre^tionero  inci uccre;  vigoeeiiUhia»foeriaccertiorati,  vnde 
lNion,inquam,fuffirient^rpoteftdeduci,   canquamnon  appofita confult6 ,  fcdcr- 
prirao,  quia,cum  in  hoc  cafu  inftrumcn-   roneia  Notario  non  attcnditur  'Dccius 
turo  fucrit  folum  ordinatnm  pio  fim-  conf  5^4.  col. pemdt.,  & conf.  <)X\.nu.i%., 
plici  cxccucione  capiculorum roatrtmo-  'i^utxAnusconf.x^.nim.^., Socinits  lunior 
-  _     nialium,vcexcenoreciufdem,Ibi- cMti  eonfi^i.n.  iS.lib.x.f  yaleaxjieUconjj.p. 
^Mntaiii'  ^*^*  (^fcutione  conuentorum  in  infrafcripto   rsum.  47. 

eft  tbirogrt^  matrimoaiali ,  nc  in  cadcnv.;>      Addi  potcft,  quod  in  fauorcm  hxre- 
jn execu-  diipofinoneadmittatar  contrariecas,  ea  dam  illius ,  qui  conftituit  illam  dona- 
xioncm    intcrpccatioinduccndacft,vtquantum-   cioncmproptcrnuptias,  duplcx  inccria- 
conuen-  uismimproprium  fenfumcxprdsio  ia«^  ceacvinculumjalterumexexpredapar- 
ftruoKnti  cuet  defleasnda  ,  ad  tllum  tium  conaentione;alteram«ciurisdii^ 
Sy^"'  trxhi  ^^dbCUCrauettaconfyo.  >..5.,  Fran-    pu[itionc,quod  vtrumquc  fiacuit,quod  Inf^"®* 
*     cifcus  Unthm  ca»f.  9.  eieganter  m  friiic.,  liiud  donacum  L>oft  roortem  vaoris  do-  ^ 
Merlnm  i.  in^.  tfo8. r.  1 5. ,  ad  eam  ati-  nacariaB  redirectefacatad  donantem,fcu  ",„„s 
tera  fcnfum  nedum  improprium  ,  fcd    ad  hxrcdcs  ciufdcm  ,quodgeminatum  jniii^  c 
cciam  proprium  poteft  craduci ,  vc  fci^   vinculum  noo  vtdccur  frangi  per  clau-  mccTuc-' 
llcec  hafaeat  naturam  dotit  tn  ijs,  in  qai*  fulam  admitcentem  interpretationem  nic  ius 
bus  pcr  fpccialia  pacta  ,  &  c.x  natura   conciIiabileracuraipfo,cumduplcxma-  '"^1'"^^ 
eiufdem  donationis  proptcr  nuptias  116  gis  ligct,6£  difflcilius  foluatur  arg.  l.  ff  ^^^^n-^ 
eft  alicer  difporitum  j  vndi  poteft  dici    vonlexf.itlHBred.i^it.l.difcretumC.qm  ^^;^^^^  • 
habcrenaturain  dotis,  in  co  ,  quod  ha-    tcjlam.facerepoffint  l.peimit.§.  ftvero  C.de 
bcat  tacitam  hyjxjthccam,  &pra:latio-   adopt.auib.itaque  C.  communia  de  juccefi. 
roteft  in  nem,  &  al ia  priuilegia ,  non  autcm  iiu*  vncm,  fi  ftacocum  idem  difponat ,  quod 
g^gjMbas  eo,  quod  liat  plcni  iuris ,  &  irrcuocabi-   iuscoraroune,addic  vinculum,  &  magis  | 
litcr  ciufdcm  vxoiis.  Dixi,fw>'/pf««//(i   ligat,  vtnotaturiit/.  i. //</"-/»<r//;.^.     /.  ^ 
faSa,  & exnatura  eiufdem  donationis  prop-   falcid.,  & in  l.  J.f.fi  rem  ff.  de  legat.  j.,,  f 
ter  nuptias ,  quaodoquidem illa  donatio  quod  idcra  feocioidam  eft,  quando  par 
exgencrc  fuo  pcsercindecido  etiam  ab  il-.  aum  etiam  eft  drca  id ,  quod  difpooit 
lo^caalipaAopoftiDortcm-eittfdcfnN*  idwn  iti» comniiiJiCjCuw fit cfficax  argu« 
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oientum  a  Scatuto  ad  pa£luiii  Bwrbofa^  aureos ,  vt  eirdem  vxor  gauderet  ipfiat 
Uc.  leg.  105. ».  I vita darante .  Contra^siam  nuptijs,  fic 

Addi  poteft  vlcerius,quod,vbunea-  i  viuis  decedenteTheodorico  agebat 

dem  difpofitiooe  reperitur  ali^ua  fpe-  Caia  aduerfus  haBredes  eiurdem  Tbea* 

fjon  in.  ciesooittrarieatis,rempcrea  fiictendaell  dorict  adconrequendam  illaiB  donati»> 

tclliginir  interpretatio,  vtvitctur  cadcmcontra-  nempropcer  nuptiasHbi  fa^Umpercii- 

facti  de.  rieca$>  nec  pcr  vna m  ab  alteraiattUigi-  dem»  qui  hsnredcs  ofierebant  eidem  in- 

rpgacio       febefsum ,  n  i  li  e  xprdls&  fiat  deroga-  tDetnnivfa  ad  vitam  eiufdem  confmdefi- 

tlO; Neoue arbitreris.derogationcm ex-  tcs  ad  aliud  non  tcncri ,  cum  propricus 

pr^amfufficientcr  haberi  per  claufu-  ad  eofdem  pod  ipiius  obicum  deberet 

lampofitam  niinftmmento,qu;,cumlit  reuerti .  Quaentum  hic  futt,  an  ijdem 

incompatibilis  cum  prxcedenti  chiro-  hsrcdcs  fufficicnter  fuo  oncri  facitfil* 

erapboycidcm  cx  natura  fua  derogatjCu  ciant  pcr  illam  incerufunorum  ofaJatio* 

m  poflerior  ad  illam ,  &  pofteriora  de>  iiem.  ao  yeroteneantur  quantitatem  ia 

rogant  prioTibxis CM-ditjjlisTufchus prj{f.  oonrotuciooe  illius donationis  confcrre 

foncl.  tom.  X.  lit.  c.cotul.  108.  nim.^p,  geftiqicndampoftcaioterucnicntcipfiu» 

Nontinqnamyarbitreristumjquiailla  mone. 

daufula  rccipit  congruam  intcrprcta-       Cum  vxor  In  data  ruppontione  non 

0006  fine  dcftrud^ione  dirpofitioais  po-  babeac  fimplex ,  &  ablolutum  lus ,  icd 

lititinchirographo,vcfupra,  cum  quia  alligatum  folummodo  ad  eius  vitam 

fupponiturpofuapotius  c);  inconfidcra-  non  vidctur  habcrc,  nifi  iusad  fruilus, 

tione  Notari) ,  &  deceptione ,  quameo(  &c  proeifdem,  nifi  ad  inccrulurja  ,  vnd^ 


S 

R.itionci 
fuadentes 
vxorenvf 
non  ha- 


Jtente  ooabrahentium,  vnde,quaiiniiB-  baEiedes  mariti,  qui  conftituit  illam  do^  bere  ius , 
liisfitpaAerior«noo'diBae;gat.    t  nationemreftri^iueadipfiusvitam,per  mn  .id 

illam  oblationem  interufuriorum  vid£-  incerufu- 
"i"— i»*— tor  fiiflicienc^r  facisfacere  ,  &  eximi  &  »*• 

quacunquc  alia  vlccriori  obligacione» 
oui  ctiam  cx  al  io  capitc  videncur  libera' 
ri,qaia  fcilicct  cxponcrentur  periculo 
amittendi  capitale ,  fi  fortc  vxor  mal6 
codcm  vterctur,  ncc  haberetpoAea,qui 
pofset  rcAitucrc ,  vndivideMttrhdbete 
lus,  vct  ad  exigendam  congruam  cau^ 
tionem,  &  eadem  non  prsmta  ad  rett- 
ncndumcapitale,  nefubiaceatpcriculo 
confumptioais  fiaefperecuperationis  1« 
«quinaleiiti»  dtimmodo  fe  obligcnc  ad 
i  n  rcrufuria  «'HisGUBamiiiiuB^  obflaii- 
tibus . 

RcTpondco,  haerede»  ehifden  mariti  3 

prscdcfun<rki  non  cximi  .Tboruic  pcr  fo-  Hzredes 
jkm  inierufuriorunioblationem,  fcd  cc-  m.-triti 
nen  conferre  ^pkale  rtfuocabilc  poft  prxdeff. 
mortcm  ciufdcm  vxoris ,  FonranelU  it  «1,000^ 
-  .      ,  pa^.Hiipt.cUMf.j.glof.i.fm.ijaiM.^6.y 

mmm  fer  fdm  Mi»imim  mtm^    hannes  Grind.  4eeif.  iWm.  43.:  fer  totm ,  1^^^^^ 

vbi  ita  dccifum  rcfcn  Iaffan.de  antephato  foiami 


f  XXXVI. 

An  conftltuta  donatione  propicr  nup- 
tias  vxorijquaedurec  ad  vitara  eiuP- 
dcn^etdcmdebeaotur  tantumin* 
tmifuria,  an  vero  debeatur 
proprkcas . 

J»  quo  confifliit  ratto  fjnxf.ii  .  i . 
jR^iones  fitadentcs  vxorcm  non  babere  itUi 

i^ttihltertifbrtii.%. 
H*redet  mariti  prxdcfimiH  tenemnr  CM- 

ferre  proprietatem .  j. 
5««rtarM  (^erentf  quei ,  fi  ht  hmeHtOtS 

maritinonextrnt  \^:ciinix  fuffirientes  pro 

iUa  donationc  ob  nuptiait ,  haredes  exi 


riorum.  4. 
jH  boc  domtnio  Mediolane^  pefinnt  to^erri 

ILtreiics  m.iriti  conferentes  illam  donatio- 
nem,  velin peeiinia,velin  boms,  poffimt 
ebvxetft-tM^ertftS^i^teteitt ,  S, 
Incafu  ,  quo  conferrent  tot  bona,  tencrentur 
eonferreftmte  Coi^.  Med.  dedntia  tertia 

7' 


ru- 


I  "rxlsQyisiTio  XXXVI.  In  conuat^u 
Expom.-  JL^  nuptiali  inico  inter  Caiam  ,  & 

tur  ratio  Theodoricum  illa  fibi  in  dotcm  conftt- 
qu«litt.        bis  mille  nummos  aureos,  hic  vcro 


obfnitat.^.  n.j.  Ibi,  dum  mulierfMa  vita^  cerufurio 
^mite^^elfi^fttBhitiriMitonfiiffiahhireiet  mmdblii 

viri  oferre  foluerevfuras  ,fed  capitale  dare  tiooem . 
tenentnr  ;  Nec  incongrua  rationc  h<ec 
deearhuntar ,  quandoquidem ,  cx  quo  ' 
maritus  propter  nuptias  fimpliciter  il- 
lam  fummam  donauic,  non  eft  eius  dif- 
pontioad(tru^staiilwii,&adinteru- 
furia  coariftanda,  ncccxeo,quodcapi-  ^j^^ 
uie  fit  poft  moriem  di£lx  vxoris  reUo-  domina 
cabile,(equitur ,  qiiod  non  tpfuro ,  fed  adinft.ar' 
eiusintcrufuria  fintconfcreda,  vtvide-  fideicom^ 
reetiam  eftin  fidcicomtuiitis ,  qua:  poft  miflari/j 


Miulodonationis  propter  nuptias' affi-'  miactemgrauati  funt  rcftitucnda,  &  » 
fMiiic  t  &  omftiniit  qiiiaqiicoeatun    laen  pleoo  i|ire  ipfo  viueate  ad  ipfum 

Lili  pc(-  . 
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pwaam^tmmMd.pi^neu  pdlij>oIIlcad  recipietuU  iaroliinlj^ 


apudomncs.Dcindc.quancumuiscti.im 
«avxorconiklciaixcur  iolum,  vc  vlu- 
uae^tks^Mm  domtfoitn  ptopter 

nuptias,  adhuc  tamcn  non  cfsct  compcl- 
kndaj  vc  fola  commodicace  fruAuum 
gttidcret»  cuffl  vfiisfru^s  ^  fimplid 

fruftuum  commoditacc  diftinguatur  §. 
l.lnllit.de  vfu.,  &  habitat.,6c  jplus  iu.ri$ 

babent ,  qu i  gaudet  vfufruau ,  ac  qui   h«redc$  marici  tradica  fuoc  prdpter  il 


tot  faona  debitom  detla^ tertta  mm'  $ 

a:(Hmationis  partc  ,  non  video,curin    In  Imc 
iiac  bypociicij ,  aon  tcncantur  rccipcre  dominio 
vxorbonadnrden  marid  piro  Ula  do- 
n.ic:onc  propternuptias,  qux  tencacur 
poil  morccm  reftitucrc ;  atqi  ua  plurie».  ^^iJ^ 
defioitum  cft  in  Excellcntiis.Mcdiolani 
Scnatu  ctiam  in  cafu  rcllitutionis  dotis . 
Scd  j  an  in  Jiac  liypoiiicii ,  qua  pcr  ' 


gaudct  fimplici  commoditate  Miftnge 

(^ioms  riits  in§.  i.inJhcdevfufrtUiu,  Caftillo  de 
foia  vfMfruSHc.zS.  n.  ix., &im. »8.  ad  70, , 
vfufriic—  &  vfufruftuirius  non  poteft  validcalic- 
bocTibc-  "^*^  vtendi,&  faciendi,poceftumcn 
'  in  alium  fua  vita  durante  commoditatS 
vlusfruiflus  fcilicet  fruftus  cransfcrrc, 
quod  indicit  plusiurisincfsein  vfutru- 
itu,quaminfimpiici  fr  uftu  um  commo- 


lam  donationcra  obnuptialcm  bona  ad  ^ 
vtcndum,&frucndum  vxori  ipfius  vita  Harred« 
durante,  pofllntijdem  hxrcdcs  marici  "^^^" 
cxij^crc  abeadcra  vxorc  fideiuifioncm., 
dc  cifdcm  bonis  rcftituendis,  nonincon* 


te  capi- 
tale  pe. 
BCSfe. 


gruc  crcdcrcm,poireiuftc  talcmcautio>  oem  nl 

n.m  fideiuiVoriam  cxigcrc,&  vxorcm  in  pecn- 
tcncriiilamprxrtare,proutm  fimilibus  .  vel 
probit JoannesdelCafiilioSotto$iMiore.i8. 


ditatc  Mntfni^rnus  in  §.  finitur  inflit.  de  m.  6.,  adeout  nonrulHciac  cautio  iura-  P^*^""^ 

vfufruUH,  (jomex.  var.tom.z.  c.ij.nw.iy.,  toria,prout  kHc  Fotttauclla  de  pail.mft,  |idg,flio, 

tkugMflims  Barbosa  colltB.  cd  l.  vfnfnttlu  clsuf.  j.glof.i.part.i.  num.  J4.  defioiuic  ncjn. 

maritinu.  8.  C.devfufiru£lu ,  &  Dommus  ScnatusCachaloniae  rclatore  £gr.Scna< 

{)roprietatis viucntc  vfufrudtuario  nul-  torc Dccano loannc Gallcgo;  ncc  in hoc 

um  ius  in  rc  retinet ,  &vrufruauarius  militat  ratio ,  (jux  confidcratur  iaccr 

habetomnem,&plenaro  rci  vciliutem»  vxorem,&  maricum> fi ilJa  cxigcret ab 

iiue fruftus fint  induflriales ,  fiuc  nata-  eodem  marito  cautioncm  fideiursoriam 

raics  fiiic  ciuilcs  .Mitifin^crius  in d.§.i.in-  prodotetradita  rcilitucnda.quoJ  omni 


ftit.de  vfufruU.,  &  Ct^iUo  loc.  cit. 
Hic  excitat  difficultatem  Fontanella^ 

iefoS.  i!:i!;t.  i  ':V,f.  7.  ^lof  1 .  p.irt.  I .  ».58., 

an  percuntc  marito,qui  conitituitillam 
donationcm  inter  nuptias  ,  d  in  bonis 

haercditatis  ipfius  non  repcnatur  tonta 
pccunia  ,  quanta  iuthciac  ad  illud  do- 
talitium  augmentum ,  fcu  melius  ad  tl- 
1.1  m  donationcm  obnuptialcm,  tcncin- 
tur  iia;rcdes  ipiiusaliciure  bona  ha:re- 
diutis ,  vt  cidem  vxori  (^tisfiifiant  'ulm 
pccuni.iria  qu.uKit;ue  ,  an  ver6  in  co 
caiu  miticiai  ,  tjuoil  cidcm  oiTerant  in- 
temfuria  pra:n,ta  cautionc  de  cifdcni-» 


lure  prohibctur,  nQn,mquam,miliut « 
quia  ratio,  ob  quam  veutur  in  vxoro 

exactio  tidciuirionis  j  m.iritOjcll ,  nc  in- 
ter  ipfos  inijciatur  occafio  diHidcntix, 
vt  ficuti  fine  aliqua  cautione  fe,ruaque 
corpora  cominunicant ,  ita  rcscon- 
icrant,  qux  dderuiant  communi  vitae 
vniuti ,  &  Hcuti  funt  quaii  cor,  &  ani- 
rna  vna  in  inutuis  aflcctibus  ,  &  obfc- 
qui;->,  ita  rationenimix  cautionis  noiLj 
fibi  prxbeant  occafioncm  animos ,  & 

aflccitus  diuidendi . 

iiic  alu  lubontur  difliculcas , an>  fi 
hsrcdes  inantl  praKtefunOi  proiUa  do- 


quotannisfolucndisipfius  vita durantc,    nationc  propter  nuptias  ,  cum  non  ha 


4 

Si  nofu. 
iidfinc  ia 
hxredi-' 
Cste  rax- 
vitipecii 
niz  hx 


6i  ipfcconcludic  hJercdcs  in  data  hypo 
tlicli  poii  us  admiccendos  clTc  ad  folucio- 
ncm  icgitimarum  vlurarum  cum  lcgiti- 
ma  cautionc  ,  tjuam  compcllcndos  ad 
vendicioncm  bonorum  pro  ea  pccunia 
iiabcoda  ,  quod  probac  pcr  ccxcum  m 
antb.  fed  ft  aurum  Q.  de  fecmdus  nuptijs , 
vbi  iic  lcgitur  fcd,fi  aurum  furnt  in  dona 


7 

Incifd, 


redes  tc-  ^joMT  frofter  nuptias  f(riftMm,cautio  vfu- 
rmmeo^viitim^aittmmirumtxigitHr, 


ncn 
lum 


fo. 
ad 


i«>«r..f^  f°"^  M/^-J'"^'-*  h:ibeat  aurum  ,  & 
Yi^^^  e4ter4,  qMf  fcnptafuere ,  quod  idcm  ha- 
ad  atie-  betur  in  tmth.  de  mm  eleg. ».  mibente  in^. 

nacione    aliMd  vero  qiiiihm ;  fed,cum  in  hoc  domi- 
fconorum  nio  Mcdiolancii *«  noMifimis  (^on{l.fub  tit. 
'iiiii  fen  ff^f^       dilpofitio  fic,quod 

crcditor  pccuniaiius  ctiam  ,  vbi  noa_, 
adiit  ,ino4us  foiucudi  ia  pccujuajcomr 


tiuoc 


bcrcnt  quatiutem  pccunianam,llatue- 
rinc  cidcm  confcrre  bona ,  vd  mobilia, 
vcl  immobilia,  ccnercnturconferre  dc- 
dufta  tertia  verx  xftimationis  parte^  quo  con 
iuxta  difpofitionemwo/*//".  Conflit.  McJio-  KiK-rtot 
lani  fub  tu.  de  bonis  in  foktiim  daniis,  ao  ^'^ 
ver6  folummodo  ad  tuftam  «ftimatto-  "oJj^ferre 
ncmad  inftar  bonorum  pro  reHitutione  jcdu^ 
doiis  iuxu  dcciaratiooem  Exccllcntiis.  tertiL> 
Mediolani  Scnatus  tuxu  allegata  /il/  ptfteve- 
prxcrdcntip.ir.xgr.xpho.^^y.XThkrovtincn  t* 
conferrcdcdudla  tcrtia  vcr«»ftimatio-  '"^^^ 
nisparteiuxudiTpollitonemiiouiirima*  ^Qyjj^. 
rumConilit.  Ratio  eft,quia  ill^e  confti*  j^lodioL ' ' 
tutioncs  fic  indciioitc,  &  in  vniucrsiim 
^ktcrminant,  ncc  dcclaratio  Scnatus  ia 
caufa  dctcrminau dotis  trahcnda ciiad 
aiia»  uuias^  ^UfB  prqpri^nooiij^^Sj 


Digitizod^y  Coogle 


DcDoteI:Difa.m.§.XXXVIL  ^jy 

filnctaiimfic  ImUcariua  carnaMeiiw    .  Hoiiifaodifruftii^fiiafiidtijBdupIi- 

COoflitutionuro.eft  nrid^imcrpretada,    cemnatumpo^untconndcrari,vcl  qua- .  Fnifttft 
tiiheiida  ab  vno  caAi  ad  caTunL*    teousnati  fuat,  &  curaci  TuAt  conAante  ^V^' 


diuccfiiiD  idm  re^aUcorKaorioruiii,   natrimonio,  &  ilUs  adhnc  pencicntADs^^^'* 


matrimonium  diiroluicur,  vclquatenus 
I  ■ « ■     I         I      I         ijdcm  £ru£lu8  nati  funt ,  &  curaci  poft 

folutum  matrimonium  duramelUa  d^ 
ft  XXXVII*  lationeannali/cu lcf^ali.  luxta vtrum- 


auc  fcnfum  prsfcns  ticuius  dt  dirimen- 
us,  dc'  " 


Aa  folutomatrinontoper  nortem  nap  dus,  de  quo  laci  tumm  USi^pAw 

fiti  fru£tus  mobiliumrerum  dota-  dedotec  vtf.JiMm.tl^*4d(bimQauuul^ 

lium  fpcdient  immcdiace  ad  vidcndus, 
Tiorem  etia m  intra  aii>  ReijpQndeo  primo .  Si  fruAus  ftierinc 

numdilationislcga-*  peiidcntes,dummatrimonium  per  obi-  2 

lis ,  au  vcr6  ad  inm  marici  di^roluicur,  dcbcnc  diuidi  Si  fnK> 

lifrcdetma-  imerlUBredesmarici ,  6c  fiorem  iptam  tas  ^ 

fili,  ad  ratamtcmporis  vniformem  AfiJnf " '.'"^P**" 

4e  tMit.t  &  ambig.  cotment. lib. 1 1.  ttr.^  i .,  j"^-* 

SrMMUKiyM:  emm,  ad  l.  so.  Tanri  nnm.  55.  verf.  adde  „"1?^ 

tmen  circa  fuperiora,  FontaneUa  depalt.  fi,nt  dmi 

Senfns  difqmfttionis  exjfoiutur  .  i.  imft.cLauf.6.glof.i.part.x,nitm.^. ,  Re-  dcndi  ad 

Si  frii9tuftKrintpeadaitei  ti Mtm  ««<  Minsdeoblig.iift.part.x.  lib.  d,f.iA.iM.  racim 
ritifimt dinidendi adratam temparisvni-  ly.  Exprelsilubecurpcrtexcum  «'"pon* 

formemintervxorem  ,  &  bitredes  ma-  inl.vniea  ^.enmfnetxfiifidttuin^n.  Q.  ^^^"L 

riti .  X.  iemviMr,^,f  &  m  Limrthf^/iUit.  ^ 

JfniSia  $uiti ,  &  etarMi  poR  obitum  mariti  matrim.  rem  ,  Sc 

etidm  dttrentetmio  iitSm  pertinent  ad      Hia<^  docct  Tetrus  BarbofaintJiiierti»  hcrMkt 

vxorem,  5.  $.»M»/<>ijWjf./tf/«f.m4rn»jo»/o  ,  quod,  H  nMritt* 

Mx  €«ipiod  detineam  res  dttales  in  tamlih  traditse  fucrinc  oucs  in  dotem  proxima; 

9mimfaciuntfn0iufMOs .  4.  partui»  vd  a|ni  proximi  tonuoai ,  & 

UabeattamenhxredesmaritiiMs  adcompen-  niaritus  hos  trudtus  perceperit ,  cifquc 

fMimm  alimmtrm,  qnn pr^^iterm  pcroepcisobicritiintrameoremadie ioi-  Illiitioad 

pr»IU»Mw.5.  anatriincmij  nonomiieifhiftDs  pern- FfdiAa. 

J^omuilla  mptmm  fmimii  ptftmm^  peaotadipfummaritum,  ciufquc  hac- 

sar  .  d.    '  ledes»  fedlolummodoproraumenfis» 

Btim  lUfiitfmmnir .  7.  «uo  durauic  matrhnonium ,  &  ipfe  fn- 

uinuit  onera  matrimonij  ,  quod  idcm 
|Is<^isiTio  XXXVII.  Confticucrac   dxcendum  vidccur  in  cafu ,  □  uo  iundus 
'  fibi  Caia  in  doeem  res  plurimaa   pleou*  firuAibus  cradicus  eft  in  dotcm 
mobiles,vel  fcrooucntcs,  qu.istradidit    marito,  qui  eoscollcgit,&  pofl  mcnfcm 

nuritoinxftimaus,  qusrcscrantex  fc  decel&c,  cunccccmm  ilU  frudtusoon^ 

ontinatac  ad  firuAus  pariendos ,  puta  pertinent  ta  folidum  ad  ipfum  mari- 

naucsad  naui^andura,equosadvchcn-  tum,fcuciushacrcdcs,fcddumtaxatad 

dos,homincs,  lcruos,&  ftmilia  .  In  iurc  racam  temporis  vnifbrmcm  ,  pro  quo 

'     caucumeflyvcquociefcuaquercsimmo-  perfeneraiut  roatrimooiumAipfeono» 

iesfii-  bilcscollatac  uint  in  doiem  difloluto  ra m.itrimoniifuftinuit. 

macrimonio  pcr  obitum  mariti  illae  im-      jR.cJpondco  iccuodo .  Fru^lus  nati,  & 

*      ncdiat^  ftntreftituendaBvxoripertex-  cnrati  poft  folutum  matrimonium  du'  « 

lutninl.vnica^.exaBio  Cje  rei yxor.a3.,  rante  illa  dilationc  annali,  fcu  lcgali    -  ^ 

&  ibi  commimitir  DD. ,  quoticfcunque  pcrtioentdd  ipfam  vxorcm,  &  poft  an-  j^q^ 

Ter6indacemcoll.ux  funcresinobiles,  numludtusfuacipfireftitueadi£4rra/itf  cut:»ti 

fcu  fc  moucntes  djUoluto  matrimonio  in  l.fi  conflante  §.  ^Mor/»  num.  ^.f.folnt,  poft  obi. 

E:rmortcmmariti,non  nifipoftaonum  matrimon., z-tilus  lib.x.fingiU.reff«nf,e.}.  tum  ma- 

clus  fmt  rcftitucnd»per  eBodemiOt-  mnw.i  i. ,  BaUbis  ^fpneUiude  dm  fmf,9.  rit>  p<-r- 

tum  inl.vnica  .  Mortuo  mariio  luxta  priuil.6.num.ii.ad  fin. ,  (^ancerins  var.re- 

di(j>oficionem dilationis lcgalis haBcedcs  fol.part.i.c.6.  mtm.  100. ,  Molina de  ii^„  dnran^ 

ipfittirestlliadotalcsdecinnenint^deei  ^iNr.rrd0.i.(i;/p.5ix.  mM.^.yJtaMir^cciianno 

Mlii  conTuetos  ffudus  perceperunt .  .Angelns  Bojftus  de  dote  e.  vlt.  num.  1 15.  hulas,  ' 

Qpatficumbic 6iityaafiru&us dkUrum  Videtur  condudeacer  dcduci  cx  di£kis 

rcruro  mobilium ,  &  fruftifierarumdo-  in  praoedenti  refpoafiooe ;  fi  cnim-. » 

salium  in iUo  annodilationis  lcgalisce-  quando  funtpcndentes,(^uando  matri- 

danc  haercdibus  uuhti ,  an  vccd  cidcm  moAium dilloiuicur,  vci  iorticciam  na- 

VBQri?  IM%  IX 
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ti  fant  in  prineipib  anni,non  debennir 

in  intcgrum  marito.vclciushaercdibus, 
fcd  d  u  u)  ta  lac  corrclpondeotes  ccmpori» 
proquo  ille  fiiftinuitonera  matrinxMiljy 
&  rcliqui  ad  vxorcra  pcrtincnt ,  ctiam, 
'  '    "  quando  naci  Tunt  poft  dKiolucutn  nia- 
trimoniiim  plenoiure  percinere  dcbcnc 
R.iciones      vxorem,nuIlatenus  ad  harrcdcsciuf- 
pro.  ref-        manti;  Ncque obcilc  potcn, fi af- 
^'fioae  (eratiir ,  quod,cuai  haerodcs  marici  pro 
illo  tcmporc  annalis  dilationis  a  iure-» 
conccUa;  ruftincrc  ccncantur  oncra  ip- 
^     fins Vioris  c.\  ridcm  alcndo ,  &  iura  dc- 
E«'eo,  ccrnanc  cofdcm  hsercdes  polic  dccincre 
qnoil  hx  rcsdoulcsproillo  tcraporc,  vtiqucctia 
redcs  de-  dcccrncrc  vi<|eaiitnr,quod  pro  illo  tcm- 
resdcxa-         fru^^us  rerum  docalium  faciant 
ks  pro        '  cxtcroqui  rufttnerenc  oncra  finc 
«nno  lu-  vlloemolunicnto,&inanicerdctincrait 
&as  non  rcs  donlcs ,  /inon  ^accrcnc  fru^lus  pro 
jflquicur,  iltotempore  fuos ;  Non,inquam,  obeflie 


MM/rftMM«»,&laiiallMatiiDD.dcpl»; 
cac  loatmes  UlfgHiu  Btgmitdue  cvlr. 

nurnA  i6. 

Vlceriusrerponfonoftra  fiuisoondtt* 

dcnter  cuincicurcx  rcxtu  in  d.  l.  vnicaS, 
exaBiti  verf.  frtiBibks  C.de  rei  vxor,  aS,  9 
vbi  inordinc  ad  bunc  cfreAum  reftitu» 
tionis  a:quiparantur  fruiflus  rci  immo- 
bilis ,  &  frudtus  rcrutn  docalium  roobi- 
lium  Ibi-  SimiU^  modo  in  penp§»AKt,  -^''-^ 
vel  veUuris  nauiim  &c.  frudlus  autcra 
rei  iramobilis  pofl  folutum  matrimo-  f^^"" 
n  i  u  m  pertinenc  plcno  iuic  ad  vxorem , 
a  dcoque  cciam  tcuftusxerttn  nobtlfuai 
docahum . 

Aducffus  hanc  refjxmfioocm  multa 
congerit  argumenta  Tetrus  Bitrhofainl. 
z,  uum.  p.  jj.folut.  matrim. ,  qua;  ad  hoc 
reihinguntur  primb ,  quia  ,  cum  in_. 
ordine  ad  rcs  mobilcs ,  fcu  fc  moucntes 
ex  difpofltionc  iuris m  d.  l.  vnica  §.exii8io 


Nonnul- 

1.1  nrgu- 


oanc  fttt  P^^*^'^  '  '^"'^  ^**'  r^tioneonerum  , qux    ^.rff m  vxor.a^.  conccdatur  hxrcdibus 


nienta_. 

^  contr.ina 

h«redcs'fflariti  ruflinent  promuliere^  nuriti  illa  dilatio  annalis  illapcrfeue-  propo- 
pcr  iUam  dilationem  annalem  polTent,   rante  non  polTunt  did  huiufmodi  h«e-  """*»■' 

OC  re*  immobilcs  docales  dccincre  ,  &  redes  clTe  in  niora  ,  fi  non  rcflicuunc 
fraOus illarum  £acetc (uos, ^uod tamco  per texcum  inl.fi fi^iUHsffJe verbjtbl^., 
cxprefsiconTrariam  decemitur  /•  i.  t.  neutt  ciTent  inaora»fi  ftadm  res  imni»* 

vnica  §.  exaBio  autem  dotis  C,  dcrci  vxor.  bilcs  non  rcflicuercnt  poft  folutum  voSi- 
aS.,  & ibi commimiter fcribcntes ,  &i»l,  trimonium^ergocelTaiitemoranoofuiit 
diuonio  $.  non  folum  f.  /ob».  mttrimim. ,  c^l^andi  ad  illoram  fruftuum  reftitu- 
idantic^idctacir.,  <!rambig,  coauent.lib.ii,  ntHKtf*  per  tcxtum  in  l.  vidcamus  8.  §./i 
tit.}  1 .  ntt^. ,  Stepbatutt  Gratiamu  di/cept,  tBhnmff. de  vfwrts .  Secundb,  quia  con- 
for.tom^. /ffr.io.<um.i4.^y!rff.,F«iir«>  cella dilacione  fruftus pertiaeredefaent 
vella  depaS,  nupt.  clauf,  6.  glof,  z.  part.i.  ad  cum ,  in  cuius  fauorcm  conccffa  eft 
wiin.&8. ,  &  feqq,  >  MoUua  de  iuH.  traS.x.  dilatio pcr  tcxtum  1»  l.fi  conilante  §.^«0- 
difp.  fwm.  ,  &  difp.4^.  MM».  5. ;  ties  ff.  /a/«r.«Mrrim.,caeteroqui  inaoitcr, 
vnde  hxrcdcs  mariti  non  habent  ius  ad    &  finc fruftu  concefsa  cfsct  illa  dilatio  . 

Tcrtib,  quia  texius  in  d.  i.  vnica  §,exa3io 
C.  de  rei  vxor.  aS.  iubet ,  quod ,  fi  haere- 
dcs  mariti  clapfo  anno  iUius  dilationis 
legalis  rcs  mobilcs  doulcs  non  rcQitue- 
rint ,  teneamorad  vfuras  lcgalcs  xfti> 
mationis  rcrum  carundcm  dotalium, 
crgo,  quia  fcntit  durantc  illa  dilatione 


frudus ,  fed  dumtaxatadcompeniatio- 
ncm  alimentoram  ,  quc  vxori  maritt 

intra  illumannum  pracftitcrunt  Gratia- 
5      nus  ioc.  cit.  num.  ij>.,  Swrdus  dc  aliment. 
HabBor  tit.  i .  7.44.  numjSf,,  di'deeifAi  i  .,Hodier- 
Cimen     na  ad  decif.  Surdi  X 1 1 .  num,  i .  ,  FoiitanelU 
hmie^cs  ^tjtt^  j^. ,  cir     ,  &  fi  hiercdcs 

"*"d  ni^fi"  '"^'^'^  illum  annum  luAus  plus  legali  fruiftus  non  cfse  vxoriperfoluen- 
cdpenfi-  infumplerint  in  alimentis  vxoris ,  quam  dos .  Quarto,  &  pcr  hoc  edam  refpon- 
tionem  ~  importent  frudlusdods,  non  propterea  det  argumcnto  pro  noftra  fententia  de- 
alimen-  polfunt  exigere  compenfationem  excef-  fumpto  ex  d.  l,  vnica  §.  cxaRio  C,  de  rei, 
torum  ,  fus  Bartolut  in  d.  l.  diuortio  num.^.  f,  /0-  vxor,  aB. ,  quia  difpoAcio  tcxtus  ufd,L 
lHt.m*trim,,Surdusd.q.^.num.6^.infin.,  VHica§.  ej:d^/0,  incwdinead  fruAtlsde* 
^*''''*"'''  aodiernaadd.dccif  Surdi  z  II.  mm.  6.  Dc- 
pJ^JljQ  inde  ad  id ,  quod  fubditur,  quod  ina- 
nitftrhasiedesmaritidetinerentintrail- 
lum  annum  ludlus  illas  rcs  dotalcs ,  fi 
fru^us  iUarum  uon  facerent  fuos,dicii« 
iam  dilationem  annalem  effe  conc^am 
ad£iciliorcm  rcftitutioncm,&:  commo- 
ditatemreftitucndi  reipc^u  corundem 
lusredwn,  &  quia  eciam  incra  illum.. 
annum  polTunt  decincre,  &  vci  huiuf- 
modifru&ibu5  ad  ipforum  commodum 


anno  lu. 

Ans. 


bet  fumi  rcfpcdiiu^  in  ordine  ad  capita- 
le,  adeouCj  iicud  capicalc  coafiAens  io^ 
immohililMis  eft  ImnifHiatft  poft  folo* 
tum  matrimonium  refiirucndum  vxori, 
iu ,  &  fruAus  ciu(dem,  6c  ficuti  capiu-; 
koonftftens  in  mobilibos,  feu  fe  moueft- 
tibusnoncft  rcftitucndum,  nifi  poil  an- 
num  dilationis  legalis,  ita ,  &  tVudus 
eiufdem  nonnifi  poft  calem  annum  de- 
bcantur ;  vndc  illasparticulac  ftmtliqut-» 
modo  in  penfionHtus,&'  ve&uris  nauium,  iioa 


.Mttek^  mASmtmm^9»  f-f>^mA  lefivttatttr  U  «qa^uuiteica  cuta^ 


nigiti7flH  hy  Cf^nglp 


DeDoteI.Dirq.III.§.XXXVII. 


trei  iir  :na[>iI2sy  Adajd  sequipft-*  boft  priori  rcfponfiooe  ad  illsBi  textum  • 

jationemadcapiuieicniminobuiiUD»  in  l.vnica  $.exaSio  C.de  rei  vxor.  aff. 

&fcroouencium .  adduAum  pro  noftra  fcncentia  j  quod  j^^^uugg 

Scd  refponde  mI  pMBQltt  y  fcl^n-  fciJicet  illz  parciculx  f$tfiiU^ue  moio  m  expMau 

duffl>illam  dilationem  annalcm  quoad  fetitionibiu ,  &  veSnris  ruminm  &c.  rcfc-  tio  B.ir- 

'      rcsfflohilesdoulcs  rcllicucndas,  &  non  rancur,nonad  fruftusreiimaobiiis,  fcd  bofx  ad 

^^r  i"^  quoadifflmobilesefTcconccrsa  ob  nuio-  ad  exa£Uonem  capitalis  rerummobilifi,  rexrum.. 

diiioiuun       commoditetem hsredum  eiuidem  adco vt^tunc tancum dcbeancur , qnan-  ^-vni^ 

'    *      mariti ,  cum  res  tmmobiles  femper  (tnt  do  debccur  idem  capiule,dic  cum  loame 

,    ia  promptu  ad  reilitutionem  ,  aon  fic  Ungelo  Bofsio  traS.de  dote  c.  vlt.  m.  115. 

Mtem  res  mobiles ,  qus  pofsunt  e&e^  illam  explicationem  Tetri  Barbof*  locjcit. 

difperfaB,  &  fic  illa  dilatb  in  ordtne  ad  eise  cauUlis,  tricis  rarijfq;  iurium  intel- 

res  mobiles  ad  huAceSi^&um  incclligi-  leftibusrefertam ;  Cxccrum  textus  im- 

tur  praBcisc  concersa ,  non  ad  efieftum j  mediaii  cooiungit  debitum  refticutio> 

▼t  miftas  durante  illa  dilatioae  fianc  nis  firuduum  rerum  immobilium  cum 

ipibrum  t  ucc  fru£lus  dcbcntur praBcisi&  debitoreftitutionis  fruauum  huiufmo- 

tadooe  mors  ,  fcd  ratioae  rei  debits  di  rerum  mofaiiiuffl  »  ad  quod  obli|^ 

vxori,  qux  incipit  efte  deUta  <i  die  iimncriiari^  poH  dmliitnffl  matnfflo- 

■  loluti  matnmoni;  ,  liccc  csccutio  ob  ixium  .Ibi- Fru3ibus  vidclicet  immobilinm 

COfflmodumhasredum  cxdifpofiuoacf  rerm  parti  mulieris  ex  ten^vre  dMati 

lurbdeferaturadannuffl.  Adteitiuffl  mttrimnifprit(imlift6cdatt^mumior 

dic , ccxtum  illu  non  loqui  de  firu&ibus,  terpoiito  fimiUque  moda  pcnfionibus ,  vel 

fcdde  vfuris,  quat  dancur  iolununodo  veBuris mmiiim,fiiieiiimeMot>im,  vel <f^> 

pro  pecuni  js ,  mi  id>tts  riataraliwr  non  ris  feruomm,velfiu4lm  eimUhmt  vfkrmmt, 

fruftifcris  ,  cjuas  non  dcbcntur  normifi  ^ujt  funt  eis  fimilta parti  muUeris  refUtuen^ 

poil  annum  lilius  annaiis  dilationis  ex  dis ,  vbi  vidc&  a;qualem  diipoiitioiiem 

.  dirpofitiooehtriBlapcnammonB, aeq;  pro  vtrifque .  Atqu« luK  acdoieprig 

has  vfurasextcndic  vfq;  ad  ccntenma.  OK^diftiCMfiaMlt. 
Adiilud^uod  fubdicurcjr  Av^ 

^  .     FINIS.  "-^^S^..- 

Ad  Uudem  omnipotentis  Dci^Dciparaeq[ueVir|;iai$^ 

&  Dodoris  GeAtiuni« 


m 
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A. 
Abfcnies. 

t»i,  &  qmmodo .  C.16.D.1, 

.  ^^'0  ex  fliptiLnu  fnhro^^ata  efh 
■Jttionidcdoce.C,  id.b.I.I», 


Mto  etum  aafMiritmr  nwUeriJi  fiifiiatmfkiritrei^ 
di,c$ii  de  iure  .  ihid.  n.Sj.p.  i8j 
«49»  tcquiritur  pro  medietate  vtritme,R  extraneus 
flipMlatMsfuerit  dotemfM,&fmiMittat4  rtfH- 
«  titt  .Aid.  n.  86.,  &SS.p.  x8 j 

iiSi9adrepetendamdatem  putatiuam,qHaHdo  compe- 
tity  ejl  aSit.txfiifiim,  C.  16, «2?. i.  D.x.f  i, 
..  x.4>^<     •  451 

I;/  '^"^*-  '  ■  ^<^repetemlamhacdotemjifttprofe&itia^fico. 

i^ii'yc\  ii,pHUtufuhroratapra        munisl\:tri,&filiit  .]bid.n.i.p.  ^j^ 

%4Sia  competit  peomifjioni  dotis  incert*  faBxper  pa- 
^MimAim.^.  16.D.  i.D.x.§.  ji.  n.4.p.  joi 
.  £t vti^ne ex tjcito fiipulatiiM.:6.p.  50J 
USia^ex  coadiSume  cvupetit  maritoad  exigendam 
iotempromiffam.C,\6J>.i.D.  x.^.iz.nj.p.  504 
^^/0  f jr ji^pHtolreMmi  «te  smignii .  jM.  «. ». 

If-. ..       ...  .  .»»♦ 


^01»  exfiipKlutu  refpeBm  muHH  efl  ampliatini  fn- 

pra  a&wnrm  ex  condi^ione .  ibid.  n.  4.  p.  jq^ 


a^ione  bonx  fida,  eji  ijona  fidci .  ibid.  n.  5 .  p.  47 
Mo,  <:xtraneui:,^^otcmfaminatonfiitnt, 

^t^repetendamiMtahfnMiliitt^i^  Rr^ai  iu- 
ra  .aid.n.y.p. 

\4Sio,  qtiaTtter^timaipdatiu^iatem  fibi  reiii, 

"<>»<•»»« dttUex  mtnefUiMtfi  flriBi 
wnt*aHi.n.p.p.  ^ 

Simt,tkmmemmmriti,4ftretiiiiitiokmu^\ 

Airf.  «.p.p.    

i^««i{/o  competit^o  hona  fidei  veniuntfruSus  etiam  U3io  ex  condiaione  potejl  dici  ttOMMaoer  aSi^ 
ante  litem.  ibid.n  ii,p.  4^       «Jli>rf-» . ».  5.^.         .     ^  TJJ 

^io  doti^epetemUt  toiifoHdata  in  TOtrem  ob  mor~  ^  .ASio  ex  condiSione  ex  fupfofttione ,  quod  nonpt  i3- 
temfiUafecunimdiquos  eflbona fiiei. CjipjD.i.  -^i   uataper  a£lionemexjitpda{u  ,  eji  vtiUsmarito  ok 

7robabiliuseflflriatiuris.lbii.n.4.p.  50       «.^.p.  50  j 

•itKb  exJlipuUta  competit  etiam  vxori  quoad  iotem    Ifi  etiam  vtiUs  marito  in  ordinc  adfideiufTorem .  Aid. 

putatiua»t,quandomatrimonium  nulUter  contraSu       n.6.p.  50^ 

^  cum^iorantiavtriufqM,  velfaltemvxaris.C.    jlQio  ,&obUgatiooriturexi^ii8a.C.  16.D.  i. 

ttf.I>.  i.7.ii.K.2f.p.  60       Z).i.§,54.  ».4.p.  50^ 

'jl8»iedoloeompetitm.irito  aiiitcr  fus  "jxorem,  qu£    .ASio  ex promiffione  dotis  fa^a  marito  conflante  ma- 

fcientercamaxitinualtdicumipjo^umrmue.aii, 

v,3a.p.  64 
jlSioie  iolo  competitvxori  aduerfus  maritum  ,  qni 

feiau  mHitattm  matrimonii  iUud  confummiuit 

J\mtrwtte  vxere,  f.  t6.D.i.  V.  t%,».  15.  p.73 
i$  Mimptlti  acquiritur  fiUx  quoad  ietemmbtenti- 
tiam.  C.16.D.1. T, xy.  n.  ix^. ^       _      16 j 
jlSio  de  doteprofeBitia  efl  commmitTatrif&filiM. 
Ibid.n.i6.p. 

UBio  ifla  communis  Tatri,  &fiUd  efi  perfonaUs,  non 


trimonio  competit  marito,»»B  vxeri  ,C,i6,7}.i. 
D,x.§.^p.n.i.p.  5fcS 
Sidosfitcntlr^.it.i  in  tcfl .imento  t^EUt ptrtttlt  ad vxo- 
remt  &  quare .  ibid.  u.z.p.  5^8 
DiffobaemanimoiuoperoUtmumaHtialHe  exn^ 
tatepertinet  jd  vxorcm  .  ibid.  n.  4.  p.  5i-i 
"iiec  iniigetcc\lioneiurium  pcr  baredes  mariti.  AU. 

»,  y.p.  5** 

Adminiftratio .  ^  

.4n,&  quomodo  bona  patris  pro  «fiw/gj^r^tfiiyj^ 
rum  aduentitiorumfilioriimremuteexthrfpinteme. 


reaiis.Aii,n,i^.p,  ^  .  «  u 


k 


DlgittzSff^y  Go^te 
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wmtfiMitur  f4msMtrii ,  c.  xd.i>.x.  0«  I.  $.8 
Alieiutio. 

jUiami  wewtmt  per  maritnm  res  immobiles  ipfi  iatM 
indatmnuiftimatM  ,C.i6.D.i.T.ij.n.  4.0.P.13V 


&^rtgftUritkr  tdUim  pertinet,  ad  tfmmverhail-' 
rigimtKr.C.\6.J>.t.D.x.i.\-j.n.v.p.  ^gj, 

1»  It^atis  in  duhiofccundHn*  aU(\hqs  eteSio  fpeSat  ad. 
l^atarimf  &  iii  cmr*^ibm  «d  debitwem .  ibid. 
II.4-P-  .  480 


Sententia  afstrens ,  tiec  etiam  p§ft9  «toMTii  rfe  fom-    Sententi4  afserens,  quoiji  res  legata  habeat  fines  a  na- 


ferfit  vxarU  Md,  «.41  .p.  i 
Hft  wUdMri  oiienMtimem^iut^^mMtrisma^permvt- 

tem  mariti ,  bene  tamen  eo  d^idtnfer  mortem 
vx«rit .  Aid,        <^  fj.f .  xjl 

fauorem  vxoris .  ibid.  n.  44.  /».  i  j  l 

Itemquandoalienatiafieret  ab  vxereem^entientt  mor- 
rito  pro  folnenia  delrif»  eit^ikm  vxerit .  Jftjl.  »4^«. 

Jtm  quando  fieret  ex  catifa  necefsaria  .  Ibii.  4<$.p.  i  j  j 
jfem  qnanio  fiertt  exm^ate  fmiUt ,  J&nf.  ».  47. 

pag.  15  J 

UentfiaaiofnniMf  wmeftetfoUnsvxaris/ed  cnm  aUfs 

§tmmmis .  JUI.S48.  i  I3f. 

Jtl  iff  tnpbus  jlirnationis  fiAintrat  obligatia  mariti 

dlfretiitm  refiitnenimm.  ibii.  n.  49.  p.  xj j 
'jfiienatia  renm  immohiUmiifUhi  i  mrA»  cm« 

/'«i/h  ^-.ror/j  noH  valtd-trnr  pcr  nouum  confenfum 

uxoris  prxjittum  poft  buimiHm  .  ibidjt.^o,  p,  ij^ 
\4lklidtia  rernm  dotaUnm  immobiUum  fobuo  Mtfrl* 

monio  pocefl  per  memim$mie  tHpt^uvxweit 

Jbid.n.^l.pag.  154 
EtiamconftMce mjtrimoma  faffaper  vxorem  ie  eon-    jtpoeha  emifi^fiaintt  wuriti  per  meiiitm  tidmU  ean^ 

jenfk  mariti ,  fifit  relau  adttifn fdbitimatrimo-       biorum  communinm  non  exhibita  certificatoria,  non 

mj.  AU,  n.jx.  pag.  1  excludit  exceptioocm  mariti  ie  non  numcrata  pec»- 

'ytUaatit  immobiliim  doteUam  4^  nequit  fieri  k      nia .C.16.D.1.T.  10. n.  11. p.  1^6 

marito  ie  confenfu  vxoris  ^acah  vxare  de  confnifu    .Apocha  iUa  ftmid  cam  cert^atvria  extea&a  k  Ubrit 

mariti.Ibii.n.^i.p^S.  ij4      hanci commipus ,  exeUiMt Hlmejirtftimum .  Aii, 

44iienatio honorum  dotaUim  immobiUum  nequit  fieri       n.i^.p.  1^6 

£r  vxarem  etim  pofita  renuntiatfone  1.  iulise  de   Cedida  bancbaria  babet  vimfoUitionis  inmimeratafe>i 
ad.doC.lfttf.«.54/<%-  ^emda.Aid. 
Mtiam  fi  taUs  renimtiari»^iet  iirttiet^  frmata  4  jipocharelataadpartitastahHUcommunis,fiincihnln 

1^5       ilia  fartita  am  referiatar^  non  exciidtt  exsefsio- 


twra  ieterminatos,  eUQip  ffeSet  ai  legatarium ,  fi 
babeatftn.etabarte,fpefletadb0redm:lbii. ».  5. 
ptff.  480 
Jn  iate  regulariter  eUBiaJpeSat  ai  faminm  fromif- 
fariam,  feu  legatarim .  Hrii.  n.6.  p,  480 
Atnafius . 

jtmafua,  fw  im»  corrnpit  virginem,fei  ^feqmjstio- 
ms,& eomitatuJblUeitamtt&^amaidt,  tenetnt 

iUamdotare,fi  imtitapafsacfl  hanc  foUicitationem, 
fecia,fiJfonti,C,  i6,D.  i,'I>.i.i.ix,n,^.,&3, 

m-       .  ,   m 

.yimjftus,  qui  leuitrr  follicitaw.tvir^wcm  ,eamq;  cor- 
mpit,inforacai^cientia  non  tenctifr  e.am  dotare.^ . 
C.i6.D.t.t>.t.i.t^».6,P. 
Tenetwr  Cdmcn  in  foro  cxccrno  .  Ibid.n.  14.  p. 
liificoncludpntt  probetur  liber^  confensifse  ,Aid. 

Ancilla>&eius  parcus . 
Si  ancilla  data  fnit  indotcm  xflimationf  facienCe  ven- 
ditionem  partus  earundem  nati  pofi  matrmoni^m 
ftrtiimtadmarimhfitmfidaeitfiitim^^imata, 
^,i6,D,UV,t7.n.ii.p.  1x4 
Apocha . 


.  lW.».jS  i'«S 

Slv^ore  tidit  rtmmttatimth  pMa  efttt  iHtmitiofa» 

rcntcs  pofsent  repetere,  vel  ipfa  vxm  fftmt  rtia- 
,  xationemturamenti,lbii,n.^6.M,         .  t^6 
Maritns  ^  tm^»  iriiorit  fou0  pmlm  iotakm  ad 
lon^m  tempits  locare .  ibtd.n.  5  7  p   .  1^6 
fdialocationefine  confenfu  vxorispotefi  foUao  matri- 
moriaeaniem  renocare,  iMtf  ji.58.^.         i  ^6 


"J7 


JM.11.14.P; 

Arbitcr,  &  Arbitramenturn . 
^Efiimatio  rei  dotaUs  relata  in  arbitrtim  tertijfocit 
venditioiiemetim,fi  iUe  nw  fmrit  arhitratm . 
r.  i(5.D.  I.  T.  17.  n.  ip.p.  tiy 
./trbitramentm  iebet  efse  fecmditm  vdorem ,  quem 
reshaMattemporetraditionis,^,».90,p.i%6 
Hes  mobiles  dotaies  da tOl^nfll VXorisfoftlttt aliena-    jirbitramentum  fnEium  quoad  xfHmationem  ex  inter» 


ri.U>id.n.<ifi,p,  i}6 
Brimft  fint  res  fretitft,fmfirmmiofi»urifo^ . 

Aid.n.6o.p.  tyf 
Simaritns  iuconfulta  vxore  alieaaret,  teneret aUena- 
tio,  eftet  tame»  remeiMitA  vxtre ,  Jtol. ».  6t, 

Ahmcnta . 


ndLoretrotrabttier  adten^ns  traditionisjbiijt,xi, 

Arrhac  . 

,Arrbarefiitne»dafnatdanti,  quando  datttfuntproiO' 
te  non  foUita  ,  &  matrimoMim  tnnaUim  contnt- 
Sm  efi  cnm  ignoraariavantfn',€9tki^is,C,  i6,D^ 
i.V.ix.n.xZ.p.  77 


^AUttttmfN^^  it  marito  vxori po/l  confrffionem  ie    ,4rrha,fi  vterqne  fnerit  fcient  mdUtatis ,  &  eontra- 


dtttrteepta  cnm  afsertione,  qHQdprx(l.u  cx  fruBi- 
bnt  dotis  excUidunt  exceptionem  non  nnmerata  pe- 
cmi»  .  C.  \6.D.t.'P.x\.n.x9.f, 
^jtlimenta  dc  mrc  communi  non  funtcerta  rntio  taxan- 
di congruum  dotcm .  C, \6.  D.  I .      j .  n. i^.p.xo^ 
Alcernaciua. 
t»  fromiffione  alteraatim  v»i»s  ,veialttri»t  rti  4r- 


(lum  fnerit  »utrimmim^  itmdittum  »d  fi^cmm, 

Aii. 

Si  non  fnerit  ctttrtSbm  wutritittitmftdittitmdaih. 

ti  .  Ibid. 

,4rrba,fi  tradensfnerit  confciits  nuUitatis  ,  &  reci- 
fun^mmj&  ficutum  fueriiwittrittttnatfdt' 

Si 
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Si  tradetu  fnerU  ^nrMS,  &mifieiu  cm^ciiu  mMi-  uit  di/penfationm  fnb  td  etutfn ,  quod  fmina  no» 

$adf  Mr  Ak»  ncAferr .  HtU. '  pofSci  congrue  nttbere^fi  iffe  imeree  f^  iU9  m^- 

^iitlMh ^HOitim»  fn  adimplnida  promi^one  ma-  tncnto,  intelliginr  nfet^m  «i  feemdit  Wft^S  , 

'  trimii^,  Mfiiitr^ihiemUdaneifimacqiuraatMr  Atd.u.iS.p.  IIO 

ree^ienti  ,miieml!uutmFife9fVari£9^vHesft-  Ungmenimm  me m^tias  faSm  i  virQiiidtivxeri 

mifjini.Atd.  ».19. p.                          77  fm^eri  intelli^m  refetium  in  Jitimdis  mftijt , 

Jbrrintjfi  vterme  fuerit  ignaratu  nnUitatis  fmu  rejti-  Ald,  n.  lo.p.                                    I  lO 

taeidsiem,  Aid.n.io.p.                   78  .^ig;Hwi«mj$i£^ 

.Si  vterquelcient  frtbiAUiiu  damltmnttr  «I  F^fem .  iigitiarrefetitm  in feeimio  matrimmuQ.AiiJoa- 

Iba.  pas.  "t 

Si  tradensfiierit  eenfeiiu ,  &  reeiflm^gimrmttim  Bt  etidm^ft^m fit  «fr  bmuim  f*eis .  ^M,  R.  13. 

ad  FiJcHmdrnolmi  itur  .ibid.  f^,  III 

Si  tradcHS  faertt  !gnorMs ,  &  recipiens  fciens  tHne  re-  Authent.  fcd  ^uatDuis. 

fHtmmtHr.  ibid.  ^itth.  fcd  q  uamuis  C.de  r«  vxor.  aft.  hdmt  t^m 

Afcendcns,  &  Dcfccndcns.  lociim  in  dotcpromiffj.  C.\6.D  i  .T.^.n.zo.  p.JJ 

yide  vcrb. Stacucuiu  .Vledioiaai, Vcibo  l^a:miii;e  ,  .^uth.  res  qua:  C.commiJnu  dc  lcg.  cft /Hbfidijria. 

Siiftendens decefierit  tcfiatusjlante Jlatuto  excluden-  C.  l<J.fD.i,P.xj.         p.                      li  1 

tefttminas  a  fi4ccefjlione,adbuc  f^minM iMteUiguntiar  ,Aush,  res  quas  noneil  corrctloriaiMriscomilimis,lcd 

excluf*.    i<5.  D.  I .  P.ij.  n.%6.  p.             ^45  ipf*m  ius  comou$ne.  ibid.  n.^d.  p. 

Si 4UHens  teflatus  it^ituerit  fiiios  iBgenaremn  ex-  Ulntb.  res  qux  babet  locHni,ftue  fideicmmi^  pr^- 

primens  nec  mafculos ,  nec  f^minas,  famitut  ex  w  ce(fcritmatrimoMim,fiiie  fmit  ftifefmm . 

StatHti*UdioUmiili!elligiintiirexctu/k.Jbid.n.$7,  «47P- 

pag.                                           245  yide  verb.  fideicommiffum. 

Siafcendens  r.xprcftidqHi  ii^ituerit  filios ,  &  filiat ,  UHtb,rcsqu»ell  cantii  fnbfidtaria  inordine  ad  em, 

tnnc  filiJixqtK  vmm  ad  fkecefftonem .  ibid.n.^S.  qHitenetiirdota)c,& qHomoio,  AU.n.^6.p.  114 


pag.                                                   X4 J  ,Autb.  rcs  q  11  x  n on  habct  iocum  infiitteommifjo  relt- 

SiafeendensomiJftsdefcendctttibHtiufiitHeritextraaeos  3oextrMeo.lbid,tt.66.p.  xio 

fmins  poffent  impugnare  teRamentum  .  ibii.  ^th.nsqvxnon biAetloemiHemimititiAmimer 

B,5p.  p.                                              Z4(5  -jtuos  ,qii.xndQ illabonanequcHnr aliimiHtX cvmien- 

Mt timCfft  rcjoiuerctur  tcflamentm ,  & defcendentct  tioaibusonerofit.  C.i6,D.i.D.^.$A%,»A.p.39^ 

frmritiHeeeierent,ifiifmimttexcliiiertKt,Aid,  ItnandoiUienarinefMemexemfaliiarttimdlattnd 

n.60.  p.                                             z^6  probabilius  rfl ,  fmiftffiuti^MtX tmifa  dotis . 

Si  afcendens  itt  fola  lcgitinudefcendentesiHjlituerit,  ibid.ih^.p.  596 

poffuntfsmin^mpi^aretefiameiitmt&agereai  UHtb.  tttqumbtAetloemineeihitaHmmnfii* 

fticcclfifnciv.  ihid.n.  ^i.p.                       Z4<J  tuendam,quandodonatorconuenit,quandodaHataifli 

Pejccndcntes  ,  qui  cxcluduut  fa.minas,tcnentHr  illas  decedente  fine  libcrisresdonata  ad  eumreuertam, 

eongruidotare.  ibid.  n.6z.p.  C.l6.^.l.  'D.}.  f.i^.  n.^.p.  Jp8 

Si  afcendens  cdiquid reliqucrit  fxminx,  &  poflea  dota-  ,4Mtb.  rcs  quae  habet  loeum  etiam  ft  filia  aliunde  fit 

Hcntffeiitentia  afjercns  fxminam  vlira  dotem  polje  diucs.  C.16.D.1.  D.j ,    1 4,  n.4. ,  cr  5 ,  p. 

ex^trcligjt;im.lbid.n.66.p.                   147  ^utb.resqux procedit  tamrefpeSMnutrimonijJpi- 

SenttntiA  BmoU  em  diHiaaim  exfmutHr ,  ibid.  ritualis,  qnimetrftralis,  C.  i6,D,i,D,j.  i.3.3- 

».  67.  p.                                     247  3'p'  614 

Vnbmtimefi,fmiamifitUeMilegm,Aii,».68.  AmnAaia. 

pi^.                                             248  Umfatenms,mtaai»f;tenetHrnepticoi^itHeredo- 

jn  fHcceffiombut  afccndcntis  exlinea  fmiuiHa  mafcu-  tmmaitremtegitima.C.i6.D.i  .T.i]ji,i6.p.i-oS 

lus  ex  vno,  &  fxmtna  cx  alit  MUttramMi»  Uiptalittr  .Auiis  paterrius ,  ft  ^auauerit  fuum  baredem  ad  coulli- 

•  febabcut.AiiLn.y^.p.                        04^  tuendamneptidotmeerrefpoHdentemlegitima,& 

Augmencum.  hae  fnerit miner  eoH^rMa  dote,tenetHr  harts Jup- 

^4  quoad  dotcm procediint  ctiam  ^ttoi aifpaeMtum .  plcre  ad xqii.ilitatcm.  ibid.  n.i8.  p.  loj 

C.  16.  D.i.T.z.  S.I.M.  if.f.  »8  ^HMS  pafcmusconjinucns  dotem  nepti  contemplatioix 
^Bfu  m^ttMr  exfrnSibHs  ittis  aate  initm  matrimf  fitijemifiitMitJotem  profeSittm.C.x6.  D.t.TAj, 

murnperceptis  .  ihij.  n.  ij.  p.                     17  n.i^o.p.  17*5 

Etiam  in  muUorum  fententia  ex  fru&ibns  fefi  diffoiu-  Stvcro  coniemplatioae  neftts,  aducatitiam .  lbidJt.6 1  • 

tmmatrimoHim.Add.a.  t4.p.                17  pag.  VfS 

yli^entutn  d-.itis  cx  intertiailo  f.tdum  inprimoma-  It  tuiic  dos  illa  compiitatur  in  lej^itimam  filij  A  .4tt. 

.  trtmoaio  inteUigimr  rcpetitum  m  fecundo  .     id.  dcbitam,&  inlcrittmamneptisdebitam  a  Tatre,fi 

D.  i.T.t6ji.io.p.  107  fitfaSaemittm^atimfii^.Aii.nj6a,.f.  ^T^ 
'ylMgmentiuu  dotis  faiium  a  viro  ignobili,&  fene  vxo-  .^Huspaternus,  qiiandon.nn  cnfp.ititrcottfltturrc  dottM 

ri  nobili ,  &  luueni  in  compcnfationem tiobilitatis  ,  contempLaiione  jiLix,  o~  quando contemplationc  nep' 

•  iMHCtttHtitinteUigimr^etitmi»  fttMmUt  MUf'  tis.Aid.n.6^.p. 

tijs.Aid.n.l6.p.                                109  JndubioprobabiUuscenfet»retlfiit»ta(t»ttmplatione 

Uiq^mcntmdatisfa3maemfaapimet,faiimfearai'  ■  fiUf^Aid,a.6^,f,  x77 
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jlmi  fJtenuts  lega»s ,  fe»  domns  nepti  wuptm  fiae  ieterwraaMr  ex  vfu  vxoris  fciente  marito  eidem 

menfhneJmhmfttwr  kgare ,  fem  imtnnmem  mtritaieter^tHtwrtfteo  ignorme,vxv  temtr 

flatione  aeptis.lbid.n/)6.  p.                     xjS  adcampenf.itionemdetcrioratiomj6dM.l%,f,t3^ 

SMU ,^legitt,& imwtttcftitmadimniiftt .  Aii.  A^xvr^.Alicaacio.Locatio . 

n.&j.f.                                      VfZ  Beiufiekomm^noHfiiiitatteiiieiiiiiattottiHaiieio' 

Dos promiffa  rirpti .4uia  patenmf^dmter  ccnj>-  tis,  tjnando  ex  honisliberispote^emi^mioKonlli- 

twprofeiiitia.Iind.H.6p.f.                    xyS  tm.C.i6.1>.l.T,%j.n.^.p,       •■  xit 

DotiA  .Aa9,vrimit  m0term,tid  Patnmeenfiitih  Pdeieemii^nriKS  extraneut  mmi  p9ieft  eUeimre  fiiei' 

tn  cenfetwrfaSacontempUtim>efili4fgild^  mater  commifiumprodotrproprisfitix.  ibiJ.  n.66.  p.  zzo 

neftis.lbid.  nn.ji.p.                            xjjl  Bonacorpwaltaftnemoinlia^iie  inmoiiilia pojjimt  ejfe 


Etfie  iUaiet  imfntatur  in  iegMnumi^itam  jNte  «r 

bonis  matris.  ibid.  n.j^.  p.  179 
.Amhs  patemns  tenetnr  dotare  neptim  legitimam  ex 
0U9t^tita»viiieiite,fiblefiientfanper.  C.t6. 

^.x.v.jo.n.z.p.  508 


materia  i$Ht.  Ca6,  D.i,  T.^ZM^t.f.  517 
Etiam  incorporaUa,vt  rejitnS  ttt^ldttJlilKlUrii  &c. 
lind.n.^.f. 

c. 

Camcra  Apoflolica 


',4uns  patenm  tenetnr  etiam  candem  dotaremwtno  '  g^Umera,ApofioUcaf& Ectlefta^d  quas  dcuenerimt 


patre,  fi  nulla  bona reUipiit.  Aid. n.^.f.  jOp 
Etiam  fi  neptis  fuerit  alinnde  diues.  ibid.  «.4.  p.  jpj» 
Etiamjt  Vuserneptis ^  qui  efl  filins  ^4ui^it  cmancipa- 
tns  ab  eoiem  .Ano.  aidjt.^.p.  jop 
'm4mufatemnsimpotentefiliotenetnrper  prius  dotare 
neftim  eomparatiuh  ad  Matrem.  ibid.  n.  6.  p.  ^op 
t4niu,&  Auia  matema  deficicnteVatre ,  &  Matre  , 
d^qne  itfeendentibns  per  Uneam  wrUemtenentnr 
iotare neptim. ihii.  n.ii.p.  510 
\4uus  paternns  juftinens  onera  matrimonij  pro  fiUofa- 
citfrudns  dotisJnot.C.  16.D.1. D,x.  $.  55.  ».  5. 

Mttamftfnerint  exeeieutet  tMrsmttrlmeiii .  ibid. 
n.%.f.  5jtf 

B. 

Bajinuin. 

jpz/iy  luamM  mmexelmbmtftmlaatJi  Juecef^one  afet- 


reditns  Ecelefii^iciiefimeU^tenitnrdetare  fUiai 

^mt,C.i6,D.\.v.^o.nj^\.p.  310 

Calus  ouiiilus  . 
Cafiittm^reiii^mai  im  ttmmmte,'€,  16. 1D.  T. 

z6.ntf..p.  i^J 
Stipulatio  de  rejlitntione  dotis  faila  per  extraneum  in 
certo  atfn  nanextniUtm  aierfnmmufitm.  C,  16. 
*r>.i.T>.jt.w,i,p. 
Stipulatio  faUa  i  Tatre  de  redditione  fibi  facienda  i» 
eerto  eafk  i/mad  dotem  fiUa  feenndum  aliquos  indn- 
eitdonationem  extraiUum  cafum.  tbid.n.^.  f.  ^ia, 
TrobabiUnsnon  coaflitiut  donationem  tfeiaaio  rema- 
neteommnms  Tatrit&  fiUa.  Ibid.  n.^.y&  6.  jix 
duTa  effidens  docis  necdTara  ,iublidum« 
volunuria . 
Canf4efficiensnect!]'jria  vide  vcib.Patcr. 
Cai4ae$(iensfubftiiariA.fride  vcrb. Auus»  Maler* 
kxmfiL  Auia  inateroaf  Pnicer . 


dentisfiame  StmtQ  MtiigUmi,C,i6/D,  i.T.xf.    Canfaejfieiem  voluntaria.  Vxdc  vcrb.BztiaiMiis . 


».x6.f. 


Bona 


»37 


Jtona  immohiUa  fjtmin/cminoris  ncqurmt .tltrn.tr i  ctia 
ad  fincm  extraijeiuii  pcciiniiim  pro  dote  jine  ludtcis 
ieereto.C.\6.D.uT.i6.n.z6.p.  m 

^ofhmt  tamen  finedccreto  Mieistraiiiitietemim^i- 
mata.lbtd.tt.x-j.p.  113 


Caufa  Pia . 
TriuilegiaeanfalN4i.C,i6.D.i.  T.o.  n.  i.f. 
Ctufj  tribm nttiis fm^  iisifia,&  fmieMt ,  Wi, 
n.z.p.  57 
'Dos  conflitnta  famimi  ,ftne  pauperi ,  fiuc  diniti  potejl 
dici  cai^a  fiafeeimixm  fintfum  larg^anum ,  Aiit 

...  .    .51 


inmuMia  famimi  minerit  fim  decreto  indicis    si  fit  conflituta  famdmt  fmtferi  fH^  iieiem^a  fbt 


nequeunt  tradi  in  dotem  aflimata  i^imatione  ft- 
ciente  venditionem.  ibid.  n.iS.  p.  115 

Jfge  item  bmm  teNMMi^  imifiimatafianteflatuto,vcl 
paclo ,  quod  pramoriente  vxore  ftmUberis  maritus 
lucrcturdotcm.lbid.n.ip.p.  11} 

Bona ,  qua  confislnnt  in  numero,pondere ,  &  menfura 
inteUi^untwr  data  in  dotemafiUHMiem  tmitale- 
gis.C.i6.  D.i.T.ij.n.-j.f.  11% 

Etftpereunt,maritofarenm.Aii:»M.f.  1*^ 

ilnoad  buiufmodi  bona  mmitatmit»  ad  ifiimatio- 
mm.Ibidji.p.f.  itx 

Teffiim  tamaieaiem  bona  rejiitni  confcntieme  vxor 
re  cum  reint^atiem  ,  fi  fiierim  deterierata  . 
ibid.n.io.f.  iijt 

JtoM  eomfifieilria  in  numero ,  pondere  ,  &  menfnra  ,  /i 
eonfiante  matrimonio  creuerint  in  vahre,  inteUi- 
gunturcreuijfemjrito,  &  ji  decrenerint,eidemde- 
crcuijfe. Ibid. n.iz.,&  ij.p.  1 

Bona  vf»  emfmefttbiUA  trmUui»iattm  ifikm»  ,fi 


flriUi.lhid.n.^.  P. 
Exccutores  caufarum  piarum  pofinnt  fuppUrc  dcfeQum 
dotis  vfq;  mle»»pr»am,vtfo^fmU4ea»gr»i»ii' 

bere.lbid.n.^.p. 
Et  etiam  puclUspauperibus  erogarc  dotem .  Ibid.  n.  6. 

Tr\m["rui  conrrffj  carifa  fia  competunt  ioti,q»a»i» 
cji  pro  pticllu  pjiipcre.  ibid.  n.  7.  p.  5J 
Dos  le^jita  puella  pauferi  »m  oimUHt  ittrelBUemm 

faUidix.  Ihid.  n.S.p.  54 
T^ec  indigct  inftnuatione ,  fi  fit  cxcedens .  Ibid.  nu.  p. 

Et  quoad  ipfam  proceiitm  fnmmerii ,  &diemisferia^ 
tis.  Ibid.  n.io.p.  >  -54 

XttaiexEed^afiiensefieomfetem,  JiM.«.ii.p.5f 

Ccnfus . 

Cenfuspro  dote  foluenda,  feu  rejlitnenda  feenndnm  aU- 
quos  iwn  potesi  conflitni  in  re  frtbmt»  iUenmi  , 
C,l6*D»l,D.^.$.$.n.%.f,  .587 
Minmm  Coh 
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ttnfiut  qtundo  alu  hiOU  HM  extMt ,  fotefi  imfoaifu-  Bx  eadem  eonfiietmline  vx»  decedente  in  feeiad» 

perrebittdUem»ipnbHriti$.  M.n,i^p,     587  trimmUo fiatfiliftiu  rwrtitm  tifMt»  frim^  mt- 

%gntmenfuperexcedentibuSyfedfifnlmri»fr9por'-  trimontj  .  ibld.n.  10.  p,  iSp 

.   tioMtisvalori  dotis  .lbid.n.^,p.                589  Si  mitlier  decefsent  poji  mortem  tnariti  rciidn  fiiifs 

Ccflio .  iht  tTMfit  adfliM .  Aid, n.tt.p.  189 

Cefsififrediti ptCMntarif  fjfia  pro  dote,  ft  creditumfmt  Etiam  fi  dot  fiterit  tanmm  promifsa  a  Tatre ,  &  ton 


exUbm,  &  confumptum^non  potefl  uuocari .  C.  16. 

iliitdfnerit  inexjBum  probabilius  pcr  creditnres  an- 
terioret  hypotbecarw  potcji  anofan  ,  ibid.  n.  <f. 

Chirographum . 
£xtante  cbirogrnpi^a  matrmonidi  cum  iuflritmenta 
fmrf  mimttiMa  in  eifiem  potius  eSi  ftandum  chin^ 
graplm^fnmii^iniment»,Ca6,D,u*D,3.  $.  7^ 
n.j.,&'4.p,  6^1 
UfirHmentum  fifpoutur  faSum  in  txetnHmim  cwh 
nentartmineoiro^apbo.ibid. 

Clericus. 

Clericus  heneficiariHS  non  habent  bona  patrinionialia  , 
tenetnr  ex  fruStibHs  beaeStif  fororem  inopem ,  iput 


tradita aste mortem fiine .  ibid. n.ix. p.  xSp 
UnrtKa  matre,  &  fil^t  ex  mttrHmM  ftfeeptis  ios 
tranftt  admmtiim,miirmrtitiirndT4trtm,  Aid. 
».  ij.p,  iSf 
Etiam,  fi fi^ndwitdienm  tempnt  fnperHites  fiteriet. 

ibid.n.\±.p.  ipo 
ixtanteconjuetudine  Martini,ft  Tater  fiipdatus  fut.' 
rit  distemfilttreddifoluto  matrinmi^iflii  fifaf^ 
tes  eam  lucrantur .  ibid.  n.\6.p.  190 
ttiam  fi  ftipulatus  fuerit  dotem  fibi  reddi  extantibia 
filijs.ibid.n.iS.p.  190 
Httreprmlefm&a  filiifHperflites  tenentnr  dotem  6e 
tneratam  iu  leptimam  fibi  ab  .Auo  nuttmn  dm- 
tnm  emputare .  ibid.  n.ip.p.  tft 
Crcditor,.  Ccedicuai. 


^nHiemnMbet,neeheherepotefl,dotare.  C,  itf.    Creditm"Patris,anpofsit  renoeareqnMiextefinmdt* 


.  D.i.V.^o.n.i^.p.  311 
Tmeedit  etiam  in  ordine  adfororem  vterinam ,  ibid.  n. 

Etetiamittordine  aifintet  Ule^MtUUt&fpnrias . 
iliid,n,is,p,  ^ix 
Compenratio . 

fljundo  fruSas perccot  i  i,i  ioteputatiua  tion  funt  fu$~ 
eientesprooHeribus  matrimonij  pro  expewfss  in 
fundo  MtaU,wnpei^atio  ftcnndnm  dUpiot  fit  pm 
e.xpet>fismeifmriis,  C,  itf,  A  i.J». ».  f.9.  w.  7. 

.  p^g'  4^ 

Cmfe^ittio  in  bae  hjpnth^^pm  «wrjAMr ,  &datnr 


tem  ah  codem  patre  excefsiuam  conBitutam  filia 
variaconfiderattonet.^,  t6,^A  1, 7.  i.  S,  1. 1. 
31. p.  it 
^rcditor  poteftreuocare  excefsim  in  ipftus  fraudem, 
qnamuif  nuritus  inreceptione  dotit  firandem  {pw- 
ranerit.AH.n.^^.p,  ix 
siue  dos  excefsiua  ni^utbifimin,  fim  infttmiiu, 
ibtd.n.i^p,  t% 
InteUigefi  ae^ttrfnerk  bypotbeenrim .  ■ 
^reditor  mrrl^ perfonalisnonpotefl  reuocare excefsm , 
fi  mor  itMS  fuerit  ignarus  fraudis,  fccus,fi  fucrit  cm- 
feim.ibid.tt.  ^j.p.  || 


immrepetitimipro  expafts .  ibid.  n,  9,&    f  4^5   Intettige,  quod  con^ante  matrimonia  nonpi(tU 


Coodiuo 
I  iMM  adimpletam  4  dmuttaria  poteR  re« 
noeari  donatio  contra  baredes  eiufuemdnnataria , 
kJ.O.i.D.  i.f.  44.».5.f>.  4zy 
pofsunt  b£'edes  danantis  tdlegare  deftSnm  eemdi' 
.  tiemtpefi  mortem  ipfuu  ad  effctlum  reuoeand^e  do- 
.  natiom't.C.i6.'D,t.D.i.§.4^$.n.9.p.  416 
Conditio  fufficit,fi  fit  adimplcta  pro  momento  tempo- 
rit,C,i6.D,i,'J>.i,i,i]„n.j.p.  440 
it  emmknSmt'nmditmpriKipium,Pon  fuecefsio, 

441 

Oonftitutum. 


re,fi  maritutfuerit  ignarus .  ibid. 
Creditores  Ifdunturex  confefsionemaritidei 
dotitp^promifsimiem^CU,  X>.  x,  T,%un,.%. 
P*?.  tdo 
Quantumuis fuerint anteriores  ad  eonf^mnenhdmh 
modo  fUfofifrient  ni  promiftipnem , 
pt^.  tdo 
Etiatn  ft  confcfsiof^nfiierit  ferpriimmiferiftHrim. 

ibid.nj^.p,  160 
Creditoretnmilndnntnrpereonfefsionemmariti  dedo- 
te recepta,qiiando  tegitiml! non Lonli.it  de praccdcnti 
promifsione ,C.  16.  D.  i.P.xi.h.  55,)».     17 J 


gi  ves  dateiit  afiimatn  fuerit  afsignatn  nuritn  enm   CmitoretUiimUHr per  geminatameonfefsionem. 


clMfida  coriflituti,  &perierit  atite  traditionem  pe^ 
rtitn{arito.C,i6.D.i.T.ii,n.i.p.  14X 
€kifnUem^fl^itran^pofiiftionem ,  M 

Confuctudo. 
Cwfuetudo  poteft  ejse  regula  taxMdi  congrnat  dotet , 
C,t6.D,t.'P.X3.n.9.p.  Mft 
Condictudo  Martini  . 
£r  confuetudme  Martint  dos  a  Vatre  conflttuta  ftli« 
eadem  decedenter^BitUlberittranfitndltberos.  C. 
\6.T>.  i.V.i^.n.i.p.  %88 
ConfuctndoManniiejiconjona  natwrali  ratioai .  ibid, 
''.8.p.  ftSi 
^  explie^iminirit  emmmnUtjmmrr^ann .  Aid.  n. 
'  9*h  189 


n.<^6.p.  177 
Creditofesladnntiwper  confefsionem  dedotereceptsm 

bonit  immobiUku,  IM.*.  fj.  p,  1 77 

j^on  Udiintur,qHan49effiaeiterpntfm»itnrdefraMie . 

tbid.n.ji.p,  »7^ 
Mmimerantm  eonieSmn ,  qnibut  argni  fm^i  frmit . 

ibid.n.^p.p.  178 
Expomtur  cafus,  in  qHOprafmniturde  fraude .  ibii.  n. 

60. p.  '7» 
Crcditoresnon  lxdHntHr,tjnamuis  confcfsio  faSafuerit 

in  ir^rianento  guerreiitiggiato .  ibid,  n.6t,p.  1 7? 
Cnitatres  in  du^io  ^uod  confefsiofaSa  fuerit  fubfpe 

numerationispofsHnt  excipere .  ibid.  n.  6}.p,  ^19 
LxcipientAus  ereditmbuscontra  (onfefsionemmmiti^ 
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•■  &  tm  fJceipiftttendmmaritoJetttentiM  lat4  mih  Ddutum  l 

Wt  en^tmt  wtm  fndadiut  murH^,  IM.  «.  64.  Deiittm  wtmatriwm  regdM^  «w  eompenfahm  eU 

JWJ.                                                  180  legato.C.\6.D.i.D.i.§.i^.n.<^.p.  474 

tMtfiente  marito,  &  ttOnexcipieutibmereiitorAKs,  Quoi»am  fitdebitum necejjfarimt&^^uodHomvoijM- 

fifemeotiMferatm-ioiarttmtritumfr^amUm  ^  ttruim.M.n.  y  p.  474 

^                 dem  credttorihus .  ihid.n.6%.  p.                   x5o  Dclegacio,  DdnatUS . 

Marito  non  opoonente  intra  temfitt  fcffmit  erediteres  DeUgatus,^  ttottfttdehitwrm^mttis ,fi  omutuoU- 

ofpottm.mi.n.6j.f.                       i8t  .  hm^ieiegttimmm*fitairH»te»etiitfolmrcpro- 

Creditores  mnUdmitlfrper  confefshnemmaritiquaTn-  mifjim  .     16.D.1.D.  %.     19. «.  l.p,  4^^ 

ms  ipfe  ittcotttiaaui  rettutttiauerit  exceftioa* .  ibid.  ."Hg»  eii  tamcn frofrii  deiega{ttf,fed  accolator  dcbiti . 

'  nAi.f.                                       181  ibii.n.j.f.  48; 

Creditorc<:  mn  Lednntur  auamiiis  talit MtHKIttiatio  po-  Siex  erroredebitron  fthi  accoljnerit  ,  &  promiferitf 

fttafit  ex uiteruaUo .  ibid.  a.ji.f.              lit  iuUihc  oliligatur  ad ft  oHujjum .  ibid.  n.  4.  f.  485 

CmfjMr»  aateritres  mm  MbmtfNr  ^amuii  ftnt  fsM-  PttetfMaK»  cxetferettmimioiie  imMriti  admfittdt' 

tumtales  ex  confclftonc  mariti  per  Ctmplicem  con~  lcgantem  .  ibid.  «.  5.  p.  484 

fefjionem  eiufdemdedote  recept.1 .  /W./i.yi.p.lSi  Dclrgatus  fi  acceptarit  iUam  dclcgationcm  animodo- 

Creditoretetimthyfotbetorii  hiforo  externo  non  pof-  Mndi  nidUm  biAet  oSiomm  Mtd.  n.  6.p.  484 

*  fimt  reuocare  rcnuntiationem  lucro  datit  faHam  4  Si  vero  fe  obligauit  animo  repetendi  bahet  oSiottem 

marito  debitorc  .C.16.D.  l.  'D.  l.  §.  4S.  s.  aduerfus  deiegantem  .  tbid.  n.  j.p.  484 

14.  p.  Sk  cjsiitii  icsdignofcendum  efl ,  an  acccptarit  animo 

Bene  tatnen  in  foro  interno .  ibid.  n.  i    p.         4j&  ■    douandi,  veicotMenftadi .  ibid.tt.  8.  p.  484 

(^reditor  hypothecxrius,  an  pofftt  reuocare  dotem  coih  *DelegatHS,  fi  doto  fHcrit  indtiSiu  ad  fatenditm  fe  de- 

Ritutam  filix,  qu*  licct  fccundum  fe  effet  congrua,  bitorcitt,  CT  dcindtfuerit dcltgOtltttiSrfnm^it , 

;   erattamenexcedcttsmentoMredienOfVidcvaba  twttirjoinere.ibtd.n.jf.f,  4^ 

Dimiautio  dotis .  Dinninutio  dotis . 

f^reditum  pecuniarium  cefJum  pro  dote ,  fi  fiicrit  cx  i-  Hos  eorfiitut-i  fHix  fitpa  iieniente  cognitione  aris  altC' 

'    Snmt  &  eoi^iimftim,  noHfotefi  anoeari  per  crcdi-  rius  antea  nuogmti,  aafoffit  dimittiu,fcntentia  ne- 

.   tores  tnteriores.  C,  16.  D.  i.  tD.  %.  §.  57.  a.  gutiut  cum  fuistnribns..  C'        I'^. »•    5<J-  ^ 

pdg.                                                    54J  n.l.ad6.p. 

Si  iilud  crcditnmccffm  adbuefit  inexoSnm  probjbi-  Sententia ajjirmotinttenmfnis rntion^nt , ibid.  Jiit.j. 

Uns  firermUtores  miterioretb^^ariieearios,fotefi  adp.p. 


»Aid,  n^.p.  545    Si  illd  dosfuerit  bona  fidc  tradita  tn  pccuttiM  mtmeratn 

Culpa..  noaest  dimittnenda  .ibid.tt.  10. f.  540 

MtsintM  i»  ihiem  ^ifiinsatione  fteiente  veniitionem   Si  tomen  iUnfeemiinextaretfefarata,fofietdfrinm 


nuptias  ,  ft  pericrtnt  itntc  ctfdcm  t.tipttjs  e.v  crciuorc aitorari .  tbid.  n.  i  i.p.  540 

tn^a  mariti  obligMt  munciu:  ud  djtimutioticm ,  Si  dos  congrua  fuertt  tradita  i»  fecuttia,qux  attentt 

•  C,  i6',Di.  I.  V,  17. ».  17.  f .                   1x4  aa-e  alieno  tunc  non  eognitoertt  exteiemereiittr 

Miaritus  tenetur  cx  culpa  hta       ieui ,  non  tamen  le-  pr^ccisi perfonalts,  nonpotefl  illam  auBCnT,  fiur  ex^ 


tuffimaf  fi res  tradit* in  doi cm  iiutfinnatte pcricrint,  tct, fiue  nan extct .  ibid. n.ix.p.  ^40 

vetfnSufiterintieterioret ,  C»  16,  i>.  i.  P.  17. 1».  Siiosfuerit  trni^  in  fmido  creditor  hypotheearint, 

6$.p.                                          1S7  foteH  iUam  auocare ,  fiue  difiointo,jmeef^iimtt 

Ex  ciiip.i  leui tenetur  maritusad  ratamvaloris  yquam  matrimonio.ibid.n.  i}.f.  54I 

res  habituen  fnigttfet  Hmftret^itutieiut .  Aid.  Si  creditor  mm  fucnt  iiypotbtetrim,  &  fmtdus  datus 

n.64.p.                                       158  fuerit  in dotem boaa  fide,  non poteft  confimue matri^ 

ExtaiitefaSo,  quod  maritus  teneatur  ni  fuemcn»qite  monio  iUnmiMoeare . ibid.  n.  i^.p.  54X 

eifum,ttwetur  etiumie eiAfn  lut^timn,Uuijn, 6$,  "Hon  valet  paritas de  filijs  auocantibus  fro  Jua  legiti- 

f«,                                            138  ma,acie  ereHtoriims frofnt  ereHto .  Und.  n.  1 6. 

ht  imio, nn retferierit  exedfa  nuriti ,  an  vero  eafu  pag.  ^41 

iirimetid  rti  ^ex  eirtuufimu^s,  iki,  u.  66.  In  quo  confiflat  ratio  diuerfitatis .  ibid.  n.  1 7.  f.  54» 

-  fi^,                                            1 58  yide  verb.  Dos  cxcediua,  &  verb.  f  riuilegiam . 

D.  eongrua  a  Vatre  promifk  habito  refpetlu  adfU^ 

Datio  in  rolutum .  trimomu  eiufdem  ,  qui  poflea  faSitsftterit  deterior, 

i iospromittaturinccrtaquititate,&froillaqiM'  fecundum  aliquosneufot^iiminni.C,i6J>.iJi.x. 


s 


titate  fofiea  a^gjnetur  ecrats  fnnius,frdtfmnitHr  §•  $p. ».  x.  p.  551 

fimdns  me  intus  in  feimum .  Q,  \6, 1>.  1 .  V.  17.  n.  TrobabUius  in  ea  hyfotbefi  eoimeuirium  ftt^/iifi  de- 

4,f.                                           110  iuSoeoHeegeat  .ibid.n.^.f. 

Stiam fi fmdus illefiierit i^ipmtnt ex ittternaUo.ibid.  StiumfifnSmfinrit in^ttem ex tlifnnitlfitiuuunv)' 

n.^s.p.                                        ixo  itumfiimtielm ,Aii,n^f,  . 

Cofifiitnta  eerta  itte  iu  matrimomo  friuto  fi  mulier  Dominium . 

tranfeat  ni feetmium  HuUa  faHa  mentiene  ittis,  &  Dtmiuimtt ,  &  poffejjio  intetligitur  fa^Uknter  trm^ 

poflca  aljignatur  certus  fuudm  bie  ttl^itbr  iotus  in  ferri  per  claufulam  confttcuti  in  i^tffuitieue  iotis 

foimmufroiote  .ibii,u,6,f.        v      .  tfiimntu,C,i6,i>,i.T.iS.tt.S.f.  941 
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Mt  etUutfii^mm  m  (ottffcSu  einfdem  rei ,  Aid, 

n.9,f.  14« 

Hommum  rei  dotalis  intdUgitur  fu^cientcr  transU- 
tuminmaritumex  eOf  qModfittrimsiatumcHmfa' 
0dtatei>^ediendiex  tmie pojfe^mm^  M*nA9, 

Doaa  uones  antc  nuptias  • 
DMMyjMWf  ante  miftins  imer  fpm^de  fktmrtfknt 

reflituendx  fmfo  ,  rjujndo  matrimonium  nm  w«- 
trabitnr  ex  tmfeiimentg  inter  iffos,  ^.i6.Da.T, 
i%,nA.f.  6i 

Domtio  ante  nuptias  non  acquiritur  fjuo  id  madkira- 
tem  A fponf*  ,  qus  fafk  eji  ofculum  ,  quundo  uitcr 

•  ^m,&Jf9ijkmmtmeeMasimfedimentMm,ri- 
.  tione  cuius  nmfaternt  emitrabimatriimnimn*ibid, 

"•^^   

Aottttjs  m»mftim  wmmfMimvxm,  enm  qua 

ferfeuerante  errore  initum  efi  mMtrtnmimm  g  Ct* 
.  coafummatum.  ibid.n.j^.p.  tfjp 
Smmtinaate  nuptias  contraiiis  fponfalibus  eimsfeie»' 

tia  mdlitatis ,  &  data  fponfalitia  Largitate  cnm  iUa 
■  fciaitia  rm  aequiritur  fponfa .  ibid,  n,^.f,  69 
Desutti»  ante  imptias  in  data  byfotbefi  fcientitt  nnili- 
.  Pttis,fi fponfus  ofeidatmfnmtffonfam ,  vele^ih 

lam  eum  ipfa  babuerit  acquiritur  fponfa  fub  titnh 

pretij  eiufdemofculi,&copula.  ibid.  n.6.,&  y.p.yo 
Sdem  tntellige  ,  fi  fpmfus  erat  confcins  nnllieatis  ,  & 

fponfatgiura.Ibid.n.8.p,  70 
ponatio  ante  nuptias  non  acquiritttr  a  fponfa  proptcr 
.  .«ftMUim,  veUifMUm ,  fi  ipla  fuerit  confcia  unlUta- 

tis,& maritm  iguoransjbid.  n.p.  p.  70 
fianatum  ante  rmptias  a  fponfo  fponfx  titiila  transfe- 

reute  dommium  ,  &  hoc  eoliutum  ctdem  fpoufo  in 
.  imem  intM^itmrtfetitm  infeamdie  anf^s .  C. 
^  l6.D.i.V.Ml.n.ii.f.  108 
gtiam fi doiijtuiu  a  marito  aate  nuptias colUtnm  fit aii 

VHme  tijdcm  confimtiSms.  ibid.  n.i  4.  f,  lo^ 
Doiutio  propier  nuptias . 
Donatio  proptcr  nuptias  cmtraSis  nupttjs  imuiidit 
f  vtroqu.-  ignoraHse  cognito  errenrefttitm  k  mari^ 

to.  C  .i6.  D  1. 7.1X. ».  10. p.  7X 
Dmuufrofter  mmeiasrefetitmkmmrim,fnieemrM' 
^mramarfiiemt  vmrt  imfeiinumm .  ibid, 

n.ii.p.  7* 
Donatio  propter  nuftimwmmithmk  mmif  ,fsfim- 

rit  ^nariuiwit, &mmfaSifmni  in^^imutm, 
.  Jbid,n,i3,.f,  7X 
jmatio  refctOm  k  tmtntn  confci«  imfcdimenti ,  /i 
>  maerimmiimmiifimritemifmmmitmit,Aid,M,i3, 

9t  matrinmim  fner»  cmifiimmatnmfeiem'mmif 

.  nulUtdtcm,  c~  igiujr.tiiu  vxore  donatitft^ttrmip- 
tiasdcuoiuitur  tiJio.lbtd,n,i^.f.  7^ 

jmatio  propter  iiupttat  demdititm  fifen,  fi  nutrhm. 
nisim  iimaiidum  fuerit  ^ifnmnutmemfiimiti4 
vtriujq,lbid.n.i6.p,  74 

*t)miatio  profter  nuptiasmfiMtm  F^cn,  fummmdi 
mjsritfioiiiitm  fiunt  co>fumm.itHm,fi  cognito  errore 
ferfcueraruut  lu  matrtwoaio.  ibtd  .n.lj.p.  74 

pmutu  emiUme  matrimmuo  imuUdo  imer  conmges 
puiatiuos  eadem  modo  quoad  effcSum  acquifttionis, 

.  vei amijfmts  reiuianda efi,ac  donatiofroptcr  nuf' 


tias.lbid.n.iS.p'.  ' 

*Dmutio  propter  mtptias  faSs  k  Taire  ^uHtiem 
fcientu  nmimit  deii^iiifirgdHfem^Ml^Ma-i» 
fi^.  75 

Denatio  propter  miptiaifaSakTatremarlii  %mm»* 

tc  nn!lir.Kcr/i  ah  codcm  rrprtitur,  qHOntmmdiemin' 
gesfuerintfcientes.lbid.n.x^.f.  ff 

Dmutu  fropter  nnftlas  fi^  k  Wmm  in  matrimmde 
cum  ferua  cum  fcientia  conditimiit  femilii  tem , 
C.i6.Z).i.l».i3.».S.p.  80 

*D9natiofrefter  mifH»  ex  gemrefimremrHtmet 
doiwnem.C.\6,  D.i.  D.  j.  5.55.  n.y.p.  tfjl 

Honeji  propricdos,  nec  augmcntumdotis  .  Jlid^ 

fonsiitnta  vxori  imatiom  frofter  mftias  bareia 

■  cotiflituentis  tenentur  conferre  proprietatem ,  ntc 
fi^citjfi offerant internfmta.  C.\6.D.i.D.^.^.i6. 
n.i,f.  <S5J 

Sinon  cxtentpccttnixin  honis  mariti  pro  illa  donatioae 
ob  nuptiali  pojiunt  conferri  tot  bona.  lbid.M.^  .p.  654 

SxConflit.  Mediolani  ,fi  confcrantur  tot  bona deduten- 
da^  eertapars  ii^s  afiimationis,  Aid,n,y,f.  6j^ 

Haredes  mariei  eonferentes  iliam  dtnatinnrm  wl  k 
pecunia ,  vcl  in  boms  fefimaikvme m^gme  fidt- 
Utfsimim.Jbid.Hj6.f,  6j^ 
Donatiocofiftante  matriiiKmto 
intcr  coniugcs . 

Dwuti^  con^me  matrimonio  inualido  inter  coaiiget 
fntatinos  eodmnude  quoad  effeSum  ac^mfitimiit 
vcl  amifsionis  rcgulanda  ejl,  ac  deu^frefUrmif- 
tias,C,l6,D.i,T.lZ.H.lS.f.  74 

Dmutio  inter  emm^  eenfimite  matrimmuo  inuaUdt, 
quamuis fecundum  fe  non  teneat,in  pmum  deUSi  m 
repetitur  a  donante.  ibid.  n.  ip,  p.  7# 

SmatiafaS^  .^b  Mtrro  coniuge_pututino  aheri  inteflO' 
mento  tcnct,fi  vterquefuerit^fummiiUtatit,  C, 

'    Itf.l^.i. 'P.ll.n.xd.p.  7t 

Sivtrrque  fuerit  eonfeimitmttlntener ,  Jid  auocurr 
fcr  Fifcum  adonatariotamquam  indigno .  ibid, 

SiFifcm  noni^nonerit  legatnm ,  vel  neglexerit  agm^ 

•  fcerejiegatm,  fen  donatio  dcbetur  donatario,  net 
hm^es  vmmfUu  fet^  ^fenere  deUireFtfci,lbid. 
W.17.P.  76 

Jiematio  fa3a  invUimoteflamento  i  coninge  putstiM 
fciente  aUeri^furmi  temt,mamatmdFif(«, 
«.xy.p. 

Dcnatio  fa&aab  aUero  coniuge  putatiuo  caufa  mortts 
^nermeJitimeaUerenidUtatmtemttJeimota- 

•  tnrkVifeo.Aid.f.  77 
Donata  a  ir.jnro  vxori  in  ijsomuihuscafihHs,  in  quihns 

donationet  inter  vinem,  &  vxorem  tenent,  ft  «b 
vme  cm/^amm  m  angmmm  i^jbm^m 
tur  repetita  Uifmmlit  mft^i ,  C,  l6.  D.i  .T.t6. 
n.ii.f.  .   ^  ^  109 

Donatfcniti  fcnocatio . 
#Wf  verb.  Rcuocatio  . 

Dos  ^uoad  ipfius  naturami 
&  aMiditkNKs . 
Dos,  an  conflituatur  intcr  fpecics  donationis ,  qmnama 
fentiant,  &  quibus iuribus .  C.  16.  T,  l.n.l.f.  * 
sri.u  r.tuaficrensdomi  confiftere  inkirevninerfatidi^ 
jlintlo  h  rebus  dotalibus  .  ibid.  n.  l.  p.  * 
doeentes  effe  ius  farticnLare  ab  e^/cm  rdim  fefa- 
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TMtm  .ihii.n.^.p]  x 
jHij  coiifiitiamt  in  rebus  i^fis  dotalibuSj  &  ^uomodo , 
^id.n  4.p.  j 
^lij  conflituunt  in  ip{A(mmtimt ^  fUiths^Mfoni^ 
tur  .ibid.n.  ^.p.  » 
fententia  ^efm^tem  nm  cot^itni  exnetefkttgm 
ordinead  onera  matritnomi  ibid.  n.  6.  p.  j 


^47 


^D$fnonefl  proprii  ins,fedmigpttiatdeStC,i6J>.\] 
T.i.S.S.n.x.p.  lo 
'Hpmiw  dotis  vrnintetum  mhMrftrdes,  C»^€ 
D,  i.T.  1.5.4  w.x.p,  '  XX 

J>otit  propria definitio .  ibU.  n,  i.p.  %% 
*Dos  debct  praceierekmtieret  vH  ex  ferte  wtdieris . 
ibid.n.^.p,  XX 


Dos  refpeBn  maritirecipienns  dotem  efi  ex  titulo  one-    duanda  conflitMit» tl  marito  habet  folum  rationem  do 


rofa.C.i6.D.i.'P.i.S.i.B.%.f^  4 
J)ot  efl  inftituta  in  ordinead  onera  matrimmij .  ibid. 
j^c  datwr  proipfo  matrimonio  formaUtir .  ibii.  n,  j» 

^on  tenet  prwfabiliiupaSim ,  quoi  maritus  gandeat 
fnSilms  dotis,&  vxor  alat/eipfam .  Aidji.^.p.K 

Dos,  an,  &  quomodo obliget vxerem  4t at^fkm.C, 
i6.D.i.T.i.S.i.u.S.fi.  % 

Dos tfnoai  iMcritm,  an  fitex  titiAo onerofo,  an  Ineratifn 
diuerfxfententu .  ibid.  n.  8.  p.  5 
exc4>^4  lnaratim  mm  fimpUdtir,  fei  obeAifm^ 
AU.rt.  to.p.  <S 

Lucrum  dotis  aemiiritia'  marito  po/}  initum  matrimo- 
ninm^etim, p  vxorfofl  immeiiat^  mmtnr  ^  ikii.. 
m.\i,f,  4 

^i  matrimonium  non  fuerit  confiimmjtum  ,  nec  vxor 
tradHSa/ententia  afferens  maritim  non  Utcrari  ith 
tem.^m.H,  ti..f,  4 

Contraria  fentcnti.t  exponitur  .  ihiJ.  n.  \^.p.  7 
^eatentiamediafub  varifs  diftin^lionibus » ibii. »,  14, 


Mtionis  propter  nuptias .  ibii.n.  4, 
Hift  data  fit  in  comfa^ati«um  mk^itatis,vAUmah 

tutis .  ibid.  n.^. 
*lhs  exprimario  flne  corfiitnitm'  «f  tr4mt  §i  mmu 
matrimonij .  ibid.  n.  7.p.  x  j 

Canfa  iotis  dicitnr  perpetna ,  &  ijuomoio .  ibii.  »,  8. 

Dof  an  tranfeat  iniamniummariti ,  vide  verb.  Dos 
quoad  domtniuro,  &  Dos  «ftimata  . 

Dos  leg.it. t ,  fnt  conflitiita  fro  famina  maritanda,  ft 
adkuc  non  fuerint  ffanfiuia »  me  traSatns  de  nuptifs 
im  efi  in  rigoreiat ,  belbet  tamenfrimlegia  aUqua 
dotis .  C.  16.D.1.T.  ^.tt.  J.  p.  57 

aifuerit  promi/k  ,  &  tradita Jfoi^o  fefi ffmfalia  cfl 
frofrieios.ibii.n.%.f.  37 

Qiiomodo  hxc  dos  promilja  ,     tradita  fponfo  habeat 

friuilegiufa  b^fqtbec*f& fralatioms,vide  in  verb, 
lypQth€ca. 

Dos  traiita  marito  diffoluto  matrimonio  per  ohitum^ 
eitifiem  remanttadhm  dos^  ante^Hm  ab  vxorefue- 
rit  recuferma .  itud.njS.f.  ^9 


^afertwr fecundt  fmtenti.t  a(fercns  Iticrari ,  ^Hamuis    Soluto  matrimoniapermortemmariti,  &  dotcrcUi 

tMte,bacnoneHfrofriiios,fedittaii^Hibusetdem 
dfuiuaiet .  ibii.m,  j.f. 


matrimonium  non  ejjet  confummatum  fUec  fwmfcu 
.    traitSa .  ibid.  n.i^.f.  S 
Umitatimiesaiiiieimtiaf^ ,  iM, ».  t  <$.,  1 7. 
tS.p. 

Jtem  iiifi  non  fuerit  e^Utajmt  ttoiaSa  tX  ta^  IM- 

riti  .ibii,H.i8.f.  p 
Dos  refpeSu  Tatrh  iotamisplim  inteltf^ltur  efte  ex 
titulo  onerofo  .  ibid.n.xy.  p.  10 


Limita  in  cafu,  quo  vxor  dotmreoferatm  ,  tmere- 
tur  refcruare  fHiji  primi  matrimcmj .  ibid. »,  8 .  /»40 
fXhsinfuafrima  origine  ante  iura  prfitiua ,  fi  erat 
tantimfromijfa  imfortab.it  tantum  faSmiedo- 
tando.  C.  16.D.  l.  T.  6.  n.  z.p.  ^ 
Jura pofitiua  vefi.crunt Hipulatione .  ibid.  n.^.f. 


Mxcife,  nififis  exceffiaa  ^uoai  excefkm  ,  ibii. ».  jo«  Comra&us  dotts  infua  frima  viSfne  eratie  imtf^ 

.  fat.                                           ti  tim.^.n.^.f.  ^if 

J)«SMextraneoconflitMt4fmHin0^  extitnla  Imra-  Modoefi  de  iureciiu!! .  ihid.  n.  6.p.  m 

tiMo.ibii.n.^.f,                 ^               14  faSacm»entioHC,qModnonfiutnouatiofetftifidam* 

JhtfeennimBareolmeoififiittMinreviUnerfiai ,  £,  nm,finetaeitm,fineexprcffam,remaneeios6itef 

16.  D.  l.T.  1. 5".!.;!.  2.  p.                           14  conrraBiisdc  itircg^ntiim  .  tbid.  n.j.p.  4^ 

ExpUcatMrin  ^uo  confifiat  bocius  vniuerfde.  Aiija,}..  Dos  attento  iHrefrimauo,ft  conimigatur  tmtraditio 

ly       "  *  '  

Secundm  aUuem^minmfaetitMM,^  &H,  n.  8. 


StamimeShsefiinsvniuerfaleffi  mniabonafimiO' 
ta  in  dotem,  p.irticuUre  ,fiali^tantmbonafue- 
nmtiata  .  ibid.  n.p.f.  16 
TnbabiHm  iosnan^im  vmnerfaU  «  &  i^emntnr 
rationes .  ibid.  n.io.p.  \6 
SoUumtur  ratioaesi^pcfita.  ibid.n.  n,f,  16 
S^imn9i*,firesi0talesi^ebantnr,iiemmaAmi0t 
remanere .  ibid. ».  i  j.  p.  18 


ne,  efi  eantraSm neminatm .  C,  i6.  D.t.T.  7. ».  x. 

^tenta  inre  frimaHo,fi  incaperit  i  from^poae  efi  ten' 
traSm  inmnUnatm.  ibii.  n.^.f.  ^7 

Dosiittentis  inribus  ciuilthtis ,fi;i:  incxperit  a  traditio- 
ne,fiue  a  promijfione  cfi  confra&us  nmiaatm ,  ibii, 

47 

F.fl  contra[Iusbon.tfidei .  ibid.  n.  J.p.  47 
txtrancus,  qutdotcm  famindeonfiituit  c^ens  ad  iffius 
repetitionm  prMbiUu  a^it  aSimt  fir0i  inris. 
ibid.n.-j.p,  48 


Dos  eomparatur  ad  resdotales ,  uontanqHam^cnus  ai    Tater,^fiifidatmefiiatmfibi  redii  ^ensad  ipfm 


fpeeies,feitan^Mmtmmaifartes.  HM. 
DmfMamuis  ft  t  propritim  p.itrinioni!im  nii<[icris,von  cfi 
tamen  ius  vniucrjaLe, & qHore . ibid. n.\6.p.  18 

Sn  iuiitio  iotis  UbelUis  gemeaUt ,  &  mertnt  wen  ei- 
>  wUttitm ,^,n.if,f,  19 


ftfetitionm  martnafili4apreta8imefiri8tinris . 

ibid.n.p.p,  ^.p 
Tater,  quiflipulatus  eii  dotemfibiredii ,  fii^eret  ai 
repetitionemeiufdm  eb  nmrtmmariti  egeretinii- 
mbensfiiei .  ibO,  n,  10.  f •  49 
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ihS  eoi^itiita  famitt£  qttom^odmtfue  potefi  dici  ex 

egula  pia  largo modo  .^.i6. 'D.  i.T.fi. n.  i.fJJ 
Sifit  co^ituta  fnmhut  panperitfi  tanfa  piafiriSi. 

ib-i4.ti,^p.  51 
QofJtdo  ios  eBlegititit  pudla  pauperi  nonefiAea  de- 

trahenda  falctdia .  ibid.  n.  8.  p.  54 
"Tiec  indiget  itifinuationc,fifieexcedens.  ibid.n.p.p.^^ 
Et  /juoadtpfam  procedi  potefi  diebas  fcrtatis  ,fummi- 

ri^,  &  lic  plmo  .  ibid.  n.lo.p.  54 
r.iufdem  efi  cmpcteusladex  Eeckfiafiicm .  ibid,  0.11. 

Wos  cor.fl;tui  poteflfolo  coi^eitfit  fy»  woteridi  ex^ 
prcQo.C.\6.'D.l.T.-i^.n.%,p, 
^  neeefiaria cxprcffajlipulatio .  ibid. ». J .  f .  ij 7 

Tirc  cfl  iiccrihr',-!  fa-  ■pmra  ,  potrfl  tamcn  €X  p^rttm 
conuentione e^eticcejjaria .  ibid.n.^ji.  Jfyi 

'm4deoaHitimdm  tm  efi  necrfjaria  aaualis  trdittio, 
per  ipfam  tamen  perfjcitur .  ibid.  rt.  6. p,  558 

fDospotcfl  conslitui  etiam  taciti  vilegum  .  ibid.  11.7. 

TotcA  ctiam  conttitui per  mttut ,  &  figfU  externa  . 
ibid.  n.  p,p. 

£tim inter  abfentcs .  ibid.  n.jo.p,  j^p 

Dos  Aducnticia  . 
J^idveniat  nomine  datis  aductttitia.  C.j6.  D.i.  T. 
xj.n.6.p.  x6i. 


eonjiituta  auimo  empeifa>4i  t&efi  adimtiti<u  '. 
Ibid.  »,78.  p. 

Dosabextraneo  adminiflratore  bonorum  fanuiia  eoa- 
fiimaeidem  fxmimt  im^it»  Odnmitia ,  & cx 
boatseiujdcfn  fxmfmt.  Aid.nJio,  -  p.i8i 
Dot  potefi  ab  extranco  conflitui  mulieri  cum  fliptd»' 
tim  j  vt  eadm  mortna  adfe,  vel  faot  reaertatnr, 
Aid.t.%^.p.  iH 
Dos  ab  cxfruiicoconflituta  cum  flipulatione ,  vt  f-iiuto 
matrimonio  vdfibi,  velmiUicri  rcflituatur  atqui' 
ritnrfimpiieiterddmmidieri. llfrtf jtw.S^.  p.  ih 
Pos ab cxtr.meo  conflitnta  ciim  flipni.trnvn-,  v:fibi,& 
fxmina  reftituati^  acquiritur  pro  medietatc  vtrt^t 
jbid.W.96.,&SS.p.  l8| 
Dos  ab  extranco  conflituta  fxminx ,  an  pofsit  effe  cum 
ftipulatiouef  vt  diffoluto  matrimonio  redeataddo- 
tantm.  flde  verb.  Extraoeas . 
*Dos  ab  c\tr.;r',>  CLvflituta  cuw flipulatione,vtmortno 
maritotraiutHr  Vatri  mulieris  tenet .  ibtd.  n.  94. 
pag.  184 
Et  iii  h.ic  hpothefipr^nAiliiitiUadotifittprofeSitii. 

ii).d.)i.^j.p.  x8y 
Tater  indote  aducntitia  filix  noa  efi  iegitimm  ada^m- 
ftrator.C.i6.D.i.D.j.i.l.n.}.p.  J7S 
H^chabetvfumfri^miniUa  .ibid.n.^p.  578 
Dos  profcAitia . 


J^nisveniat  nominc  cxtranei,  vtdetditatar  aduenti-  Quidveniatnemiiei»itpr^e&itia.C,i6.D.i.T.xj, 

tia.  Aid.n.j.p.  x6z 
J>osefl  aduentitia,  tjiamuis  proficifcatw  k  Vatre  ,  non 
tamen  vt  taUffedvt  dcbitore  Matris,  velidterint, 
Aid.  n.S.p.  x6i 
fDos  eft  aducntitia ,  iju^  ab  alio  a  Vatrcpromittittir, 
noH  tamen  contemplatione  TatriSf  licet  Tater  pro 
promifioreftdeiul]erit.  Aid.  n.  p,  p.  j 
i>os  coiiflitiii.i       cx  co,ejHoiVa[(rh.credi:atcu),vrl 
■   legAtuitt  rcnHKtiaucrit ,  efl  aducntitia .  ibid,  n.  10, 

m-    '  .  itfj 

Dn:iV.itrcco)ifl.!Hta  fiiix  obbenemerita  einfdcm  cft 

adu-nciiia.  ibid.  n.i  i ji. 
JndoteadneatitiatotaaSioiKfnin'turfilid,AU.n.t%. 

Toji  obttum  m.iriti  dos  aducntitia  pleno  inre  reucrti- 

tur  ad  vxorem.  Jjrjrf.  n.l^.p.  %6j 
Udote adientaiaVater  n»n  efi  legitimns admin!flr.i- 

tor.  ibiJ.H.  ip.p.  t6^ 
in  dote  aduentttia  filia  pmcfi  vemre  in  iniUmm  fiae 

eonfei^n  Tatris.Aid.  n.  lo.  p.  %6% 
Itlm  adnerfns  Tatrm.  Aid.  n.ii.p.  x6^ 
Ju  dote  adumitiafitia  bdbetbgrtdmabintefiato.ibid. 

nj,x.p,\  •  x6% 

ttot  db  extraneo  eonftituta ,  fcu  promiffa  filia  familias 

cenfetur  aducntitia,nifi  conflrt  faSme^  eontem- 

platiotteTatris.Aid.u.<}9.p.  VJ$ 
Dot  dbextrmoeonRitiua  fine  paBo,  vtfHureSitna- 
.  tnr,(a^mr  dmata,  &  tfi  adnmitia,  AH.  n.  74. 

Mf.  A7i> 
Cenfetar  etimimata,  qnmnds  famina  fit  dines,  Aid, 

«.75.P.  i8o 
Dos  confittutaa  Matre  filia  intclligttur  aduentitieu. 
Aid^n.y^.p.  9M0 

Jlmeonfittma  a  fratre  forori.  ibid.  n.f-j.  p.  lio 
pntemfiitnta  ab  cxtraaco  dcbitorefaminx  intcUi^ttur 


n.i.  p.  xin, 
Eft  profe^itia ,  ^umnis  proumiat  ah  auo  ,  vel  alio 
i^cendcntc  pcr  iincm  mafiuiinam.ibul.  nj,.  p.  MfiL 
Itm,  ^namuis  fit  coaftitnta  exbenis,fm  nmfiet  ft- 
tris,refiamnrtamenbt>uifiieipfim  ,Aii,9k%. 
pj^.  iA 
Efl  dos  profe0itia,  fi  dotm  Tater pm^Mtf^ » ^ 
pro  ca  fideb^brm  >  vdrem  imeniidederit ,  m, 
»4.p.  ^ 
Itm ,  fi  alius  dederit  ex  bmkfntrit,  vH  emanpl» 
f  .V»"--  p.nns.  ihid.  n'.  ^.p.  i^i- 
Dos projcciitia  dtfioluto  matnmonio  per  obuum  nunti 

renertitnradpatrm  vxoris.  ibid.  n,  14.  p. 
Tenetnr  tamen  pater  eandm  refemme  pro  jecnrdts 
nuptijs,  ibid,  n.  ij.p.  164 
.Aflio  de  dote  profefhdn^emmnmdtpatrit  & 

lbid,n.i6.p. 
.ABioiila  eommunis  patri,  &  filia  efl  pcrjonalis ,  m 
realis.  Jbid.  n.iy.p.  264 
Efl  vna,&eadma£iio,  &quomodo.Aidjt.ii.pj^4 
Jn  dote  profeSitia  filia  non  habet  haredm  A  intifiato. 

ibid.n.x^.p.  zrfj 
Dosdpatre  conftituta  fiUa ,  cm  exprefsione ,  auoi  fit 
tmde  bonis  ipjius  patris,qudm  filix,  efl  profeSitia, 
ih.d.n.i^.  p.  ^66 
£ttam  fi  Tater  exprefsi  dixerit  fe  canfiituere  dotemj 
partim  in  bonis  proprijs,  partim  exbmis  fiiia^adm 
filia  prxfcnte,  &  non  contradicente,  Jbid.nA7^^ 
Dos  a  Tatre  confiitnta  filia  enm  pmefiatim,  fwf 
eandm  tm^tnat  tkm  exbonispaterms,fiin  tuh 
ternisefttotaprofcEiitia ,  & mattrmvemnntten 
tum  infubfidim.  Auijn.zp.p.  tij 
EtimfipateriUxeritfbeoHRitnmexberismaiems, 


&  proprijs.  ihid.  n.ji.p. 
JLtiamJi  lUadoscgetcxccJJiua,  Aii.n.p.. p. 
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^47 


^ummodo  faluetur  Ugitima  alijs  ^iijsdebita,  ibid.  promifkconumpUtionc MatrisciMldcm  neptisjbid. 
Jioi  exc/siHa  a  p^itrr  conftituta  fiiiacmiprQtefiatieme,    lUa  dos  fccundnm  ati<fHos  non  cfl  prafe&itia  quoad  /w- 


quod  fit  tam  dc  bonis  proprijs ,  quam  materais  etiam 
in  ea  parte ,  qua  minmt  legitimamtiitteU^ini/rfr»' 
fe3itia,&0X  bonispaternis.  ibid.  w.JJ.p.  i($8 
Mortiio  tamen  patre  qmtad  exccjfm  cH  rcHM^iis . 

Ibid,n.^6.p.  x6& 
Inte^ligitwr  ctiam  em^itiitaex  bimi$patemi$^i$amius 
filia  remmtiauerit  muenu$.  Ibid.m.  jS.p.  %6g^ 
Henimtiatio  bonis  maten^it/tf^^fim^mfn^wm 

net.lbid.n.j^.p. 
DoiS  cenfetwrprofeBitia ,  <fHamm$  pater  ajferat,fe  il' 
lam  cot^ituere  cx  boins  ^lia ,  vel  atijs  aduentitijs 


putationem  in  Ir^ttimam  nepti  debitam  cx  bonit 
Matris .  ibid.  n.jz.p.  vj^ 
Tr^tabiUut  imputatnr  in  Ifgitimam  filkt^debitam  ex 
hmit  Matris. ibid.  n.  7j.  p.  X7P 
Dos  ab  extranea  con/iitMta  f^mina  cnmflipiitationef  vt 
wiortna  marito  reddatur  Tatrif^mimi  fnkMiiitefi 
profeSitia.  ibid.  n.  95.  p.  »8f 
tAttento  inre  commmu  dos  4  Vatre  ftmpliciter  eoi^i» 
na*fUi4.  ipfa  deccdetnc  fine  liberit  renartittor  ad 
Tttrem.C.i6.D.i.T.z^.n.i.p.  x86 
Dos  cxprcira,&  praeruinpta . 


ftne  mentiom  imQntm gaternonm  «  AitU  wm.^x.  .  fiiido$  mm  e^  expreffajn^fienter  prafumitur  ex  wr- 

p^,                                         x69i  ^temmtiatimtC.i6.'D.i.T.i4,.tt7.p.  96 

Dcs  k  patre  conflituta  cum  exprcffa  mcntione  cert*  Etiamfi  vcrbaenrnitiatiua  prolata  fint  olter*  obfcute 

qmmtitatis  ex  fiii$boHit^  &  eert^g  quantitatis  eK  de  cuiusintereffe  i^itut.lbii.  ii.&.i>,  8d 

tomsfili^i ,  fi  totsiu eoUeSiatHecepta  fit  tmmn  Etiam  fi  effeu  ineUeHter prdatajbiiji.to.  p.  87 

con^ruJ ccnfcturprofeSitidflttttAexbmuspatris.  I^t pr<efumatur  de  dotc  dcbent  verba  cnuntiatiui  effc  i 

Ibid,  a«44.  P.                                  3.71  perfona  qMoqnomodo  oblig^ata^  &  kabeute  tutcrcjie . 

Sivei^fitUtiexe^^^hoiu'PMritadM4fmiiteon~  UiH,n.i%.p.  87 

gruam  dotem  ,  cenfctur  profc£litia  q!io.ii  hona  p.j^  ./fd  prxpmcndim  pro  dote  debent  Vtthd  tm^iotiua 

tri$  y  aduentitia  quoad  quantitatem  determutatam  effe  de  pr^terito .  Ibid.  n.  13.  p,  87 

knonMi  fiti£.  Aid.  n^f.  f».                    Xft,  'HS"  f^i*  >  fi  fiteriwt  ex  dinipf,  &  praeipitmuir 

pos  COtfiitur.i  fiiix  a  p.ttre  de  fuis,  &  bonis  fili£,fi  pcr  prolati.  ibid.  n.  14.  p^  87 


Uliut  falutioncm  patcr  conjliiuerctur  infiatu  ,  qua    In  cajihus,  m  quibusverbaenuntiatiua  probantjaon  re- 


^eretfiatettigitMr  eot^tnta  ex  boni$  filia  in  ea^ 

partcy  ^patttm0tmetier(mmit!geiit,  ibid, 

»48./«  172. 
J)$t OMjllfiiiM  AVatrf  a  ae  Matre  finud pra filia,  qua 

non  excedat  congruam  intelligitur  ejie  profeHitia,& 
eonfiitutaexbonis  patns  pnncipditer  .  Ibid.  «,45?. 

|)tf  eoifiituta  h  patre  filia  illegitima  cum  expeeffioue, 
quod  (it  ex  homtpropriis ,  &  filidcfeamdum  aliquos 
efi  frofiSiti^ &titt*ie  bems  fatris.  Jfttf.  n».  $  i . 

M..  .       .    .       .  2.7i 


auiritur  iwramewtimtfamaai  ktfttp^matnm  pir^ 

bationis.  Ihid.  n.  i<).p,  87 
Dos  ctiampi-xjumunr  ex promiffiane  vfurarum  .  ihid. 

».l8.p.  87 
Dos  pr^fumpta  habetur fufficienthr  fOf  tmt^OS  ,  ^ 
pr*fumptioncs .  ibid.n.  ij.  p.  88 
Ex  donationepropter nuptias, ibid.  u.tB.p.  88 
Sxeaiifiitutiauedttis  faSa  in  tefiamento,etiam  fi  m^ 
ferit  m^faSa  mentione  dotis.  Ibid.  n.  ly.  p.  88 
Ex  defcriptionebonorum  mulieris  de  conmnmiemfei^ 
fa&aittcatt^ovirjitlbid,UMii.f^  89 


5i  filia  hiAeat  «ftmfrftmit  ktetl^ittr  dos  conftituta   Sxeonfeffone  etiaxtextraii^Uei^muiieri$Mtidjij.i, 

exbonisfilis.l'jiJ.".^^.p.  174       pag.  gp 

£t  midem  quoad  totum,  quamuis  dixerit  promittere  de    £x p^Jfione  bonorum  audieri$ fer  maritum  ,  & 

bonis  proprijs,  &  filia.  Jbid.n.%±.  p.  174      wkaada^w^atimiewimt  tax^iam  ieitiiUamMl, 

tntelUge ,  /i  pater  fuerit  admtHifiratmr  hmumm  fiiia 
mciittma.lbid.n.%%.p.  xj^ 
Si  wan  fuerit  admiiufirator  fbemtdHm  Mifiu  eei^etmr 
profeSlitia.lbid.  n.^6.p.  I7y 
jbi  bac  hypQtitefi  cenfetur  dotafk  anima  donandi .  ibid. 

».58.p.  X75 
Dos  ab  atio  p.itcrna  conflituta  neptt  WtUt^ltttione 
filH  eji  profeSitia.  ibid.  n,6o.p.  lyd 
Sivetofttcoi^titxu  tetnempianmie  neptis  efi  adiiem- 
titia.lbid.n.6i.p.  ij6 


n.xx.p.  8p 
Etiam  ft  vxor  non  tradiderif « fei  maritus  accepcrit 
vxore/eie»iej&'  wem  emitradieeatdiisAj,  f.sfo 
Etiam  fi  maritus  pet  ieitnim  Ml  «Mtfm-Mir. 

ibid.n.x^.p,  po 
^s  prafumpta  fi^cieuter  bdbetmr  ,fivxtt  dixerit 

maritodQ  tibi  bona  mez.lbid.n.i^.  p.  po 
£tfic  inteUigitur  omnia  bona  fua  in  dotcm  confiituiffe  • 
^id.nj.6.p.  510 

Itemfi  dixeritaifigno  tibi  bona  mcz.lbidjt.tj.  p.pi 


SifiteonllitHtacoiucmplationefiiii  computatur  m  legi-    IntelLige ,  fivxar pc^tt lUamdotem  confiituere .  Ibid. 
"'  ■       ■•■      - «.»8.p.  pj 

Dnetiam  prsfumpta  fufisieuter  btltttiirfetS^f^ 
lam.  ibtd.  n.  2.9.  p.  pt 
Do$  etiam  fufficienter  prafiietitHr  tmfikma  exfiiefa' 
lutionis gabcUx,  ibsd.  n.^Q.p.  pr 
Dos  data  prtmo  maritn  prxfumttur  rcpetita  fecundo . 

ibid.n.^l.p,  pr 
Dos  prxfumpta  cantiaetur  fub  JUtUt»  ic  iuero  dotis . 
ibid.n.jx.p,  jf> 

DH 


tfiitf  ab  .Auodebitam,  & iulegitbmam  mftit 

ifuopatrc  drh:t.mi.  ibid.  n.6z.p.  zj(S 
Legatum  abaua  putcrno  nepti  lamnupt^eftne  mcntione 

iatis  inteUigitur  adueBtitium  .Aid.  nj66.  f,  xjR 
SecHs ,  fi  fa^mfupritmptinmiadluieauftM.  ibid, 

nj6j.p.  178 
06s  aefti  promijia  ab  .Auia  foMwa  r^fd^rHer  cenfe- 

tur  profeSitia.  ibid.  n.6p.  p.  178 
Dotneptt  fromifiaab  jiMO  ,  vcl  amamatcrfia  cenjetur 
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Dw  cottstttMta  i  prima  marito  ^obili ,  &fette  vxori 
mMit&imeniinteUllgitm^npetitafecimdo»  ibid, 

.  '<  '  Dos  incerta  . 

tteertituio  ^NondqBaatitatemwenvitiat  ewttrdhm 

dotis  in  ipfiHS  fonfiitntione  ,fecus  in  folntiane  iotis 

iamcohllitMtt.C.ld.D.i.T.i^.n.i.p.  '  j)4 
JMM^««fcnn>d^froMtffmir(foMm  ftne  qttantkaej 

non  intelligitmrmmii^buiafiutiit  iotemfrmittere. 

ibid.n.x.p.  95 
?<g|S  confmitio  regienis  hoeexigat.  ibii.  ».4.  p.  p6 
Mulier  promittens  in  dotem  hona fmtfrtfitmtur  omnia 

pi-omijjitfe.tlfid.n.^.p.  y6 
l^n  tame»  bonafntura.  ibii.n.6.  p.  96 
Bene  tamen  nomina  debitorHm.  ihid.  n.  7.  p.  5»tf 
Et  tunc  maritHS  poffet  agcrc  aduerfHS  debitetret  fine..* 

alia  ce^one,  ibid.  n.g.  p.  97 
tUgtit  *i  taxandam  dotem  iaeerttm  fttei  fmntita- 

tem.ihii.n.ii.p.  pp 
't/Itcrr.ro  iwre  antiqno  qttantitas  dotis  taxanda  erat  ad 

normamdonatioms  propter  ni^tias,  ibidjn,  i  i.P.99 
^ttento  imv  modemo  taxanda  e^  hAito  r^peam  ai 

qHalitates  contrahentiiini.  ibid.  n.  14  p.  100 
,43ns  noncfl  incertuSf  vbt  ex  aUqua  qnaiitate  foteft 

tertifieart.&ii. 
fenfHetudo  loci  potcjl  efic  reffda  «d  itftm  incertam 
-    taxandam.ibid.n.i<}.p.  100 
J)09  imma  uateti  fottfi  etim  mtrtmi  vxtre .  Aii, 

n.i6.p.  100 
^t  maritus  habetiia  exea  a  die  promijfionis .  ibid. 

n.i7.p.  lOl 
Dos  numcratA  ,  &  confcffata  , 
Dos  prtutficonfcfiuta,  vbi  aliter  non  conflet,adMittit 

•  exeeftltmmimmmierMtdpeeimid.  C,  \6.D.i.  P. 
ip.n,  i.f.  148 

Viie  verb.  Exceptio . 

■Triplex  ilatHs,  fecHndum  quempotmte^faSd  confef 
fio  dotis  rctrptx.  ibid,  n,6.  p.  149 
Mtritns  nequu  cxapere,  ft  remmtimdt  iwi  excipienii. 

•  ibid.n.^j.p.  148 
•^tnfcffio  dotts  receptafaUa  a  marito  ante  miptias  non 
.  teaettweeutett.ibii.n.y.p.  149 
^onfeJfiodotisrcceptA:  .intcm,nrimoi'..um,r.ifi  fueritre- 

nonata  coi^aate  matrimomo^ioa  coi^nuatiir  morte 

•  mtriei.Aii.n,S.f.  150 
WtSa  pronnljionc  ante  matrimonium ,  &  ante  ipfurru 

•  etiam  coiif  J sionc,  tlia  conjcjfio  babetnr  pro  vera  ,  & 
.  i^itim.ibid.n.p.p.  151 
^ltr  tiUemifeJJio  probet  numerationemyCtiam  Ji  confef- 

fi^ftSafltaHtematrimonium ,  licet  poji  promijsio- 

mm.^.ii.io.p,  151 
tltd^getamen,dHmmodocMfeJJio  faSafiteximerusl- 
.  loZpromilJioncm,ibid.n.il.p.  IJI 
Votejl  tame»mtritiitfrtbtre^m  mw  fii^  fiibam, 

thid.n.ix.p.  lyt 
In  dubio,  a»  confejfio  faSafuerit  animo  donandi  ,anfpe 

mtiurttitm  fn^maiatrfrt  fpemmierttimUi.  ibii. 

n.i^.f.  ijx 
yi$n  indneitiir  coifefsio  ex  et,  qnoi  etMMbmet  in 
\  paBis  dixcrint  faciuiu,firroant  carum  doulcai 

trium  mille  iibrarum.  ibii. ».  14.  p.  1  j  2. 
^mtraittmeti^i^m  w  iii^immtt4tetU,iiiqi» 


'Hptarius  dixit  faSm  fuijfe  nimeratiwem  corm 
ipfo&ttfl^,&iteeftimmferemdmmtHtm 
non  potifl  mmim  exeifaftC*  16,  t>.  r.  v.  10, 
n.i.f.  *  ijj 

Tttefttemn  tiMbert  tefiet  ai  frebtnim,  qnoi  fee»- 
niit  non  fuerit  minerata.  ibid.  n.i,.f,  | jj 

yideverb.  exceptioj  &  Notarius . 

Siettfittfeeimim  Ai  fteenhtedifmimfi^mm- 
rattm  ,fed  tr.iditivn  r,uir;to,potcfl  h:c  c.Xi  ^prrede 
dote  folHtn  qnoad  quantitatcm  ,  non  qHoadJubjla- 
tiam.lbid.n:9,p,  ify 

Si  in  infhrumento  dir.inir  maritnm  recepiffe  dotefit. 
cmmentam  reiatiui  ad  aliud  instrumentum,  potefi 
silm  tffonere  exceftittem^  ttmi  ixftrmemm 
exhibeatnr.Aiiji.io.p.  155 

Tisji  iiijirumetttm  etumtiuns  contineret  in  Je  plenam 
■frtbatiotiem.  ibid. n.  n.p.  1^6 

'  Si  in  etfudit  nnttrimtnitiilms  frncejferit  pnmiffio 
■  ietit  ,  &  etnfitm  nittrimtmo  fnbfeciua  fnent 
confrjfio,  non  efi  Itau  exttftieettjCM»  D.  i.P.fti. 
n.i.p.  159 

illa  confcffio  f.i£ia  conJiantemiHrHntttio  pojl  promiftit' 
ncm  iion  folum  nocct  marito  confitenti  «  fii  ttUm 
eiHs  creditoribus .  Jbid.  n.x.f.  16» 

ilntntnmiKtiUiereiitmtefimanteritrts  ni  ctfffiio' 
nem ,  dummoio  fint  fifitrnrts  nifrtmifsioncm . 
Ibid.n.j.f.  160 

Ctnfrftit  itHs reeeptn  pefi  premeftttnm  neettneinm 
m.irito,fed  etiam  eiuscrcditonhns,  mantumuis  non 
fitfaUaper  exprefsam  jiipulationcm  ,feupublicm 
infimmentm  tfiifer  frmttmftr^nrm  .AH» 
n.  4.  p.  itfo 

IntcUigc,  quantmmuis  tam  promifso^quim  confejsiojd- 
fecuta  fuerit  matrimonium^dmmutitetl^titfm' 
rit  ex  intemtUt .  Ibii.  «.5.  p.  i6t 

T^ttnunhoeproceiit,  qnmdo  prxccfsitconfefsiofi, 
pojiea  fubfecuta  eji promifsto.  Ibid.  n.6.  p.  l6t 

Si  prste\sit  promijso  doits  indetermittatn  ,  &  danH 
fubfecuta  fuerit  confefsio  excMim  exceptio .  JW. 
n.y.p.  161 

Si  pracefsit  promifsio  dotis  determinata ,  &  pc^ea^ 
pofita  confcfsio  partittantm  eiiifdcm,c.xcluilteX' 
ceptioncm  tantumquoad  partem.  ibid.  n.S.   f  .i<S> 

Coejefsto  dotis  geminata  ex  iutcruaUo  impedit  extef' 
tienmntnnnmerttnfetnnia.  Aa.n. p.f.  161 

yide  vcrb.  Gcminatio . 

T^n folum  confcjjiogemnata,fed  etiam  confejfio  cum 

reetgnttmt  iebiti  exelmlit  exeeftitnm .  AO. 

n.iS.p.  1(^4 
Cot^effto  firritata  iuramento  fiui  ajjertorio  ,ftHi  pojjfj- 

forio  tton  exetniit  exeeftitnm  mn  nnmerttt  ptcu- 

nix .  ibid.n.  ip.p.  •• 
Fidc  verb.  luramentum .  •  - 

Coi^efsio  fimplex  foBa  i  marito  nonwcerit  feimm 

Tatri ,  vel  altjs  nm  txeUiiit  bm  exteft^neub, 

Jbid.n.zy.p.  '  166 

Jtiitia  em  em^one ,  qmtndoq;  excbiim  exttf^ 

nm,  Monieq;  non.  Ibid.  n.  xS.  f.l^ 
vero,  Alimcnu ,  &  vcrb.  Indicium , 
(^oufcfsio  dotis  rccepta  citm  probatione  (ohtionis  pro 
fatte  non  excludit  exceptioncm  non  uumerata  feaf 

iM,nipfrofme.Aiijt.ji^, 

Cff- 
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Cot^fsio  ni.v!ti  df  dotf  rfcept.t  ctmpnSo  non  pctrndi 
digmddebonitpaterniSf  vel  maternit  vxoris  noa 
infifTfbbitititevftlhH*  H,jx.  p.  fSp 

l{iji  pa&um  HkdfittdieOmejt  iiitenidh,liiiji.$^. 

Cwfefsio  mmitt,  «e  immentMm  vxoris  fufficienter 

frobjrit  nnmcrat!oiKm.ibid.n.^i^..p,  ijo 


^49 


fius  abvxore  eademvxore  prxfhte^im  tmen  eif- 
demdebitoribus.ibid.n.6o.p.  x-j^ 
^Dthitores  tmen ,  <fta  non  fuerint  prxfentes,  non «rf- 

muntur  ab  oncrc foltttionis.tbid.  n.6z.  p.  ijS 
(onfeftio  dedoterecepta  non  prxiudicat  crcditoribus, 
fHMmnis  faSafnerit  iu  infirnmentogucrciiti^iato. 
ibid.n.Sl.p.  .  179 


^m^efsio  mariti  afscrentit  fe  io  dotem  recepifte  Pre-  Confeftio  non  praindicdt  creditoribns,  quin  pofsint  ex- 

tim  ex  re  wrar»  diflraSn  enm  exprefflone  m  i(f-  eipere  in  didtio ,  ^nod  faSa  fuerit  fub  fpe  mtmera- 

flrnS^h&ditH^tnBhtitfiipeienterfnAet.  ibid.  tionis .  ibid.  v.^^.p.  i 

n.i^.p,                                          170  Excipientibnscreditoribnscontracot^efsionemmaritif 

^onfefsiei  dotit  reteptn  im  fi^fkienter  eoniinmMrtd  &  M>  exeipimeetdm  wurit»  fimatit  Uta  eon- 

cxclndendam  exceptionem  non  numeratspeeitnim  ett  tra  enHteets  am  pnMieti  mtrif .  Atf.  n.  64. 

eoafiderAtioae  prdcisijquod  matrimoninnemetmtrth  •  png.  •  180 

'  hmmfined«t^,neq:exfan0redotis.^.n.i6,  Mxd^emwttt^,  &wmpre4itttrSmfifKtmi»kttt 

ft^.                                         170  -  ee»itr4WtiBrkmpndiiikitfmiiurikm,Aii.n.6^. 

€et^siodotisrecept4fa3ainteflatnci!tonon  probat,  ptlg,  180 

*  wteexeiwditexe^timm.ibid.ti.^-j.p.        171  Mnritowtwopponmeintmtempernftntentiitafierm 

^^^fsiofdSniwteflamento  habct  potius  vimlegati ,  twnpofsccrcditorcs  opponcrc.  ibid.  Ti.66.p.  180 

i/nmrntiowmvcridebiti.ibid.n.^^.p,       iji  Contrariafententiaprafertwr .  Aid.n.6j.p.  i8t 

Jfb  emifefsio  fa&a    vltim  teHmmo  fnfiintfwr  iw  fm^efii»  wmiti  wmnoeet  erediterAnt,  cfnamuis  ipfe 

■  vimle^.tti.  ihid. »  41 . p.                       ijr,  incontiwtati rewmttimtrit  etce^tim .  «bfL  n.68. 

ybiftatutumcxcluditdonationesinterconii^caitfa  pag.  181 

mortist  iUn  eee^dw  waw  fifiinetwr  in  vim  legnti .  Mtim  fi  tnHtremmtin^  fiiirit  pefitw  ex  iwttrwOo . 

ibid.}i.4.l.p.                                          1J2.  ibid.n.ji.p,  l8s 

l^onfefsio  dotis  faSaper  maritum  prafcntc  vxore  non  Cotifcfsio  mariti  fimplexwtn  praiudicat  creditoribus 

probat  mmerationem.  ibid.  n. 4^.  p.             1 71  anterioribus ,  qnmwk  fiwt  tantum  tales  ex  confef- 

<3>^rc  babet vim eewtrnSm vari,&irreweeaMis .  ibid.  fione  mariti,fimexwmm,fineexnUotitwl».  ibid. 

n4^.p.                                          171  n.jz.p.  i8i 

fHge  reMtwr  lrrtwmMitexm,fWoi  fim^  bermwew  Cm^m  dotitreeeptw  pofipromifsionem ,  &  poB  ^ 

li^mpr4^wwiimfmsiwfrnwdmF^ei,mi,n.j^. 

yide  verbo  Fifcus . 

Confeftiodotisreceptn  in  erfdmt,  in  qnUmt  ntw  nocet 
ereditoribuspnonnocet  etiamfUeicommifiar^s.  ibid. 
n.Si.p.  184 
Confeftiodotis  fatia  in  teftamento ,  m  fufiitaeatmr  m    Incafibus ,  in  ^nibm  noeet  ilUt,  notet  &  ifiis  .  ibid. 


tofirmata .  ibid.  n.^f.p.  17^ 
Confefsio  dotisfaSa  in  tcflamento,  quando  promifsio 
.  prweefiit,  mfugieienter  trobetjewtentin  efimwr- 

.  tiuntmfkisrationibus.ibid.n.^f.p.  17; 
gententiaafserens  non  plcnr  probare.  ibid.  w.48.  p.  1 74 
Trafertur  haic fccunda  (cntctitia  .  ibtd.  n.  45».  p.     1 7 J 


vimlegati,  quando  efifaSafinecertaqnmitnm^ 
•  fententiane^atiua.  ibid.n.^o.  p.  175 
Sententiaafirmatiuapr^^tur.  ibid.n.^i.p.  175 
Cvefe^  dotis  prwiwdiewtereditor^,  mund»  prwcef- 
fttpromtfsio ,  &  ex  internoUwfnSnqi  ptrmarituyn 
eonfefsio.  ibid.  n.^^.p.  1  j6 

ttinm  fi  delutw  emwrma  fnerim  wm  eowfifilowm . 

ibid.n.^^.p.  177 
Si  promifsio  non  confliterit  per  legitinus  probationes 
proMUmwmpndwiimereditertlm .  ika^w.yy, 
pag.  177 
£onfefsio  faSa  pcr  maritum  de  dote  recepta  praindi- 


n.Sj.p.      '  iS<f 
Dcs  confcfktai  primo  pracisi  non  intclligitur  repetita 
ftcnado  f  fi  confiet  folum  per  confeffionm  primi  in 
teRnmento.^.n.S^.p.  iS$ 
Confefflo  faSa  in  teflamento ,  fi  aliund^  conflet  faB.im 
effe  non.animo  donandi,  fed  fub  Jpe  numerationis, 
mreies  WMritipoffnntexcipere .  mdjn.  85.  p.  1%% 
Confcffto dotis  receptapofl  promiffionem  faBa  k  marito 
binnuboprobat  nnmerationm  ,  &  nocet  filijtprimi 
wiatriwionif .       n.%6.p.  t96 
Confcffto  fj&a  antccedemer  wi  fmw^fimm  wmpro- 
bat .  ibid.n.i&.p.  iSj 
mere^Utti^lm,tfmmiofidtgmiwntw',iX^.  w.j6,    ijimdo  frawjjfo  Iwimiiiati  fnbfiiewta  efi  ai  im^tfm 


177 

Qon^cfsio  de  dote  recepta  in  bonis  immobilibus  praiudi- 
eatcreditorHmeinfimwuiriti.  ibid. n. 57.     1 77 

^ovfcffin  dc  dote  rcccpta  ron  pr.fi<<dic-n  ,  ciu.irtdo  cx 

vaitdis  conietiunsprafumtiur  JaCia  n;  fraudemcrc- 

imrmw,^.n.^B.p.  178 
Mnumerantur  conieSnrs,  fwAm  arff»  pottfi  fraus . 

tbid.n.-fp.p.  178 
Qotijcfsto  dotis  efl  fufpeSa  defraude ,  fimaritnsexpo- 

fucritfuabonavenditioni  ad  (.Di.wd.i  dchita,& cum 
^  plnrima/ananerit  ,dixerit  qidoad  reliauum  fe  am-  ,  . 

fltftimmiotmrwi^^perwmm  ie^tmaw  if'  C^^M^  f"^  ^  ^  m^  ftfi 

Nnnn 


nem  maritus  non  potcfl  c.xcipcrc.  ibid.  n.Sp.p.  187 
Totcfl  tamen  maritus  fc  mumre  aduerfus  vxorem ,  & 
tm foluere .  ibid.  n.po.p.  1 88 

Si  promifsio  pofl  confefstonem  faEla  fucrtt  ituontinenti 
d  pcrfona  ,  qiue  non  tenebatur  dotare ,  maritus  non 
potefi eppmre exceptionm .  ibtd.  n.^i.p.  1 88 
Maritus  non  potefl  eludere  aBionem  vxoris  cedendo 
tpftaSiotum  aduerfus  promifforem.ibidjn.^.p.  i8p 
Trem^mfaSa  fiatim  ab  extrawewfifi  emfifiiewm 
prafente  vxore  ,&confentiaite,  an  tolitt  cxceptio- 
nem renufsiut .  ibid. p.  \  Sq.,     P.  i  ck> 

"  ■  -  ■  Idfq 
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tr*iu3ionis  vxoris  ad  jMHm  mnriti  wm  prdindicat 
sreiitortbHS  ex  vi  Statuti  Mediolani  in  c.  x8d.  C. 
\4.  D.l,  P.  199. 

^mudicat  tamen  eo  fm  iffi  nurito,  &  tm  bdredi' 
bMS,ibid.n.6.p.  Xj>3 
Wt  verb,  Scatuta  MedioUni. 

\    Dw  sftiioata ,  &  ioaBftioiata . 
iptjciet  i*t*h  dotem  ^^tmata  i^Umgtune  ftciew^ 
venditioncm  tranfit  fla»  im  mmmum,  C.  itf. 
V.l.T^^.n^.p.  14 
tecsit,  fti^iwutta  t^imatitnieimfMientevenditio' 
vem .  ibid. 

HMtitMs  p9t0beMdiM4ia  dfiimata  afiimatitme fa- 


memoeisifdem.ibid.n.x%.p. 
Si  itt  afiimatione  rei  dotaUjs  vxor  fiterU  Ufa  faetm^ 
rendumefl  einonp».Tet^mim,ftifet  ttmple^ 
mentum  it^la  ^^imatimus.  ihid.  1 17 

Si  lafio  fuerit  vltra  dimiiiun  potesi  vxori  fHccurri 
per  recifcionemeontraSus.  ibid.  n.%i.p.  ti8 
J^^matioreidotaUsnon  definit  facere  venditiouem 
.  exeOf  ^nod  maritus fuerit  fiatiper.  ibid.  n.i9.  p.i  i8 
Quotnodo  fuccmrendum  noa  ftt  vxori ,  fi  maritus  tm> 
pmrer^tntionisnonfitfoltiemio.ibid.n.xp.p.  1x9 
j^imatio  ilon  facit  vemtimtem ,  fi  famina  mimr 
traiiderit  rei  immobiles  mi ^tmHtJliritfikmf 
tatibrn.  ibid,  9,^0.  p.  .  mftmf 


emtteveHditimiemvenitre,&obligare .  ibii.n.$.  Si  traiiierit  mobilia  fttmd ,  &  immihSia  0mm 

pag.  venditiofubftjlit(juoad  mobilia.ibid.n.^i.p.  iip 

Mnii^uodibtma,  fi  exvfuvxorisdettriarentiir  ,  dete-  Si  tradiderit  fUum  res  tmmobiies  afiimatasjine  fote» 


rhroHtm'  marito,  AU,  n,6.pi  %1 
S^Mandonam  intell^mpr^^mitioftKeitveilii^ttem. 

ibid.n.B.P,  x$ 
94itaie^  tfmttti  n^mttiont  faeknte  veniitimiem 
diflolmntatrimtmmiiitre^nifittim,  ibid. 
n.j.p.  xj 
^s^nmnt  ngida  nH^ntfeenimnjqnanio  ^imaHo 
faciat  venditionem,  &  qu.mdo  non.  ihid.  n.p.p.  15 


nuiitatibns  res  ipf£  per  maritnm  ftlmo  nutrimnio 

rcflituendx  fHnt.  ibsd.u.  ^z.p.  130 
^cs  dotales  tradita  (fiimat(  cum paSofub  difiunSo^vt 
velretipff,  vd  fltinuiion^tnatHr,nne!ligimtm 
venditje.ibid.n.i^.p.  ijo 
l^s  dotdes  per  vxorcm  traditn  ^imata  cmn  paSo, 
vt  dsiemr^itnantnreoiempretio ,  fn»  fnemm 
af{imit£,non intclliguntur z/enditx.ibid.n.^^  P-^S^ 


*J)os  tradita  infpecie  inafiimataquoaiiomimum  pro-   In  h-ic  hypothcft  maritus  tenerctur  de  ctdpa  etiam  /e- 


frium  remanet  pemt  vxtfrm,  tbU,  n.  to.p.  %6 
.  Et  periculum  eiiflem  etim  eti  iffm  fertim,  ibid, 
.  n.ii.p.  »7 
Sltradita  fuerit  ffiimataemH^iom  nuritivd^ai 
rcm  i(i[.im  rcflitncndiim  ,  vel  eiits  pretium  tranfit 
quoaddarainiuminmaritum.  ibid.n.ix.p. 
Mtieterioratiireiimmaritn.^ii.n.fS.p.  xj 
Mona,  an$  cot^fiunt  in  numero ,  pondere  ,  &  menfura 
inteutgnntwr  iata  iniotem  fflimatione  tacita  legis  . 
Ci<S.D.i.T.ij.n.j.p.  xii 
]^Ji  pereant  fineculpamarititipfi  pereimt .  ibid,  n.  8. 
.  p4g.  ixx 
9if  4^imata,feu  confifiens  in  rebus  ,in nitmcro  ,  pon- 
iere,& menfura,  fi  crcuerit  vel  deerenertt  conita»- 
'  tenuitrimtmo,creuiffe ,  vel  ietrei^  mmrito  ten- 
fcndaefi.ibid.  n.i%.,  &  ij.p.  ll^ 
It  rcfiitnenda  efi  Jecuadm  t^imationem,  qnm  babe- 
,  battempore  traiitionit.  cM.b.  14.  p.  114 
tiesvfu  confumptibiles  traditf  in  iotem  fflimat^  ,  fi 
'•  tUtefiorentur  ex  tfn  vxorts  marito  feiente  vfitm, 
'  iettriormnreiimnurieo ,  fi  eo  iffurante ,  vxor 
.  tenetnr  ni  eomtoifntienm  ieterurntknts .  ibid. 
■  ».15.^.  1Z4 
l^inu  in  iotmefiimntim  fntientevenikknm 
,  nnte  nuptias,fi  pertm  mue  e0em^gmmvxori. 
•  i3rii.n.i6.p.  1x4 
V^eeifnmaritiperierita.  ibid.  n.  1 7.  p.  laf 


uifftma.  ibid.  n.  16.  p.  i 
Kes  dotalcs  traditx  xfiimMXyVt fnpr.i^  cnm  onereref- 
petiu  m.inti  refiitucnii  doteta  intcUiguntur  vendi» 
ta.ibid.n.^T.p.  151 
Et  maritus  in  hoc  cjfu  tcnerettir  refiituere  aflimatio' 
nemetitim,fidtcerc[wr,  quoi  tencatur  refiituered». 
tem  eo  modo,  quo  recepit.  ibii.  ».58.  p.  l 
Fa£fa  afliindtione,&  ficultate  marito  rcflituendirem, 
uelxfiimationcm  iMclligitur  faSa  vcnditio .  tifid, 
»39P-  IJ» 
21»  imtnobiles  data  in  dotem  marito  im^imaUim 
poffumt  ab  ipfo  alunari,  ibid.  n.^.p.  tpk 
Fide  verb.Alienacio . 

Gre3(  traditus  inafiimatns  pertine$  aivxorem ,  fi  eli- 
fu  eapita  peremtt^ot  fimt  fnUHtaenia  exfftibus, 
reliqui  fxtus  pertinet  ai  mmitmtnnfnm  finSm, 
ibii,n,  6x.p.  ijj 
traiitn  innfHmata ,  fi  perierint,  vH  ieierierata 
fuerittt,mwritus  tcnctur  ex  cidpnU$n,& Uui ,  naH 
veroleui&ma,tbid.n.6i.p,  ijj 

fUe  verb.GHlpa . 

Si  res  tradita  fint  injcfiimat<e  fruSus  penientes  pofi 
foUttm  matrimontnm  funt  iimiendi  inter  vxorem, 
&hnreieinuritiairntmtemptritvn^ormM. 
ibii.n.  6j.p.  ijp 
Si  tradita  futt  afiimata  fimpUciterpertiaentadmart- 
tm.ibii.n.6B.p.  139 


y^eilU ,  fi  iata  fint  in  dotem  afi  imatione  facinst^  Res  traditas  effe  ^imatas  afl imatione  faciente  vendi' 

veniitionem ,  partus  earundem  pofi  matrimonimn  tionem  arguitnr  exantiquo  inflrumentoiicente  res 

ptrtinmaimaritum.ibid.n.iS.p.            1x4  traditatefiee^mmas.C-^^.D.i.V.iZjix.p.i^ 

JEfiimatio  relata  in  arbitrium  tcrtiit  perfona  facit  Prxfumitur  pro  vertditione,  fi  in  inflrumcnto  dotdidi- 

vendii  loiicm,  etiam  fi  tlla  non  fuerit  arbitrata .  ibii.  Qum  fuerit ,  quod  praita  tradita  fuerint  ^iimata, 

n.\9.p.                                      ixf  €rmnrimreeeperitpn/lt^filiithnrtimt.ibii, 

'SfiimattoreiiotalisfaSaperarbitratoremexinter-  n.t^.p.  lifl. 

uaUoretrotrabitnr  ad tempus  traditionis.  ibii.  n.xo  Sitraiicafuerint  bona  empbytbeutica afiimata,& nm- 

pag.                                             1 16  ritus  receperitpro  fe ,  &  filiis  fnitiektm  demino 

ilpaiiieitmieiote,inteUigmimifieti(imieni^'-  iirr^e  lenifmim  ffrtf  ■  *  J  f  ■ 

Setnt, 
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Steitt,fifiierminiik»i»t(lhm»d.il^.»j6:p.   141  tioco1uraElus.ibid.H4lp.  jri; 

jEfiimatio  rrrum  dotdium  cum  mcntione  pretij  facit  Si  ^t^Atwrde  l^ione  fimplici,  &  intereffcfic  foluendunt 

vendnionem,quamuis  nonfintfrtefeiues.ibid.uM.-j.  ad  ratam  fruEluum  fuppiendum  efi  interefic  fret^ 

f^g.                                                  14J.  ii^imnfoluti.  tbid.  ji.^.p.  , 

failii  ajfignatione  rei  dflimata  in  dotem  cum  claHfttl^i  Si  maritus  folueritpretiiim  inx:qu.ik  ,  m  tenea^Md 

conflituti  intelligitMr  transLata  po(fe(fia ,  ibtd.  tui.8.  intereffe  pretfj  aqualis  a  principto  fcntentia  negati" 

p''^'                                            141  micumfuis  imlnu.ibid.nj6.p.  S^} 

He  dotali  ttflimata  i^gnatit  marito  in  prdfentia  eiuf-  Sententiaafirtl$4t$llteif«Kitmam fi^iuribas .ibid. 


dcm  ret  intelitgitur  trauslata  pofie/fio.HMdji.p.p.  idx 
buelligitjtrfa£la  venditio,  fimiatio  htftlMtim ,  fi  (*• 
Ba  promijpone  dotis  10  certa  quatOitate,  flifieaflro 
iUa  tradatur fpecies.  ihid.  n.t  i  .p.  145 
ffgmeu  debitoris  inam  im  dttem  pro  etrtd  quantit*' 
te  intelli^itur  cum  fitwi  imt  trmistatim  i»  mari' 
tum.  tbtd.n.ix.p.  14j 
yidt  vtrb.  Noioen  debitor» . 


tt.7,p.  sii 
SimaritMs  erat  fciens  illiHs  eturiKt  n  utmditatis  te- 
netiir  abiaitioodiater^fret^  ttfudis ,  ibid.  n.8. 
pag.  514 
$i  er^fpermsHon  tenetur.  ihid.  ».9.  f,  514 

Dos  proraiflra  . 
Sententia  negaas  dotem  promijfam ,  &  nomlim  trtdi- 
tam  effe  frtfrii  ittetitamfm  9«fMmh».  C.  16. 
D.i.T.^.n.i.p.  %9 


t>os  tradita  aflinuta  eum  obligatione  ,  quod  pars  de- 

beat  folmin  rebus foli,non inteliigitur  cum  aflima-  TrobabiliMs efl  dos  proprii . ibid.  n.  x.  p. 

tiont  faciente venditiotiem.ibid.  n.iS.p.       145  Ver dotem promiffam vxor dicitur  dotata.  ibid. 

Mtritiuoeteftd  tndotepecunia,  &fit$Ml  fimdo,fipro  J)osfrtm^gaideedotis.friiiii^s.  ibU.  n.i,p, 

feeimio  emerit,  &nonpro  fundo ,  non  prafumitur,  Mto  mmrimoido  mmitm  bdiet  im    kter^  dotis 

quodfmnbufMeritvenditus.ibid.n.ip.p.       t^6  promifix.ihid.n.^.p.  30 

Simmitm imimem  fmidimi^imatum  receperit,eum-  StatMtum  loquens  de  dote,m  extenjmm  etiamai  do- 

me  mrimemrit  eim  detiarationc ,  quod  expenfas  ■   tem  promi/Ltm/entemio  negans  eimfiiitrmMSm, 

foterit  .OX  firnBibus  bonorum  eiuflcm  muUn  !s,tlle  ihid.n.^.p.  JO 

•  .fimdm  nen  eenfetur  Mi  venditns.  ibid,  tt.zo. p.  ij/tS  ymk^  froprii  tietenditmetiam  addotem  from^am, 

in4nbio,att^tmatiofitefitvmiitionemexeonimn-  '  tbH.nAi.f.  30 

ris  arguendiim  c(l ,  &  vbi  conie£lur.t  non  fnppctunt  Solwirttiir  rJtionescoatrarif.  ibid.  n.j.p.              $  I 

fro  negatioue  venditionis  fr4tfianendMmefi,  ibid.  DosfromiffaexvifiatMtidefertntislMcrMmdotisma- 

9M.,€rx%.f.                               147  ritoieKientevxertfinemerisiriietmeiiemm»' 

Sidos  tradita  fuerit  teflimata,  &  twptijc  non  fiicrint  rtto,  quantumuis  vxor  drcefferitfenieilte  ttrmino 

-  fecMts  f  abfobui  efi  reflituepdus  fundus  dotalis,non  aiipfamfolMendam.tbtd.n.^.f.  51 

44llAMrf«.C.id.  J>.i.  J>.x.$4j.n.5.p.        518  Etiamfi  fiatotimloqueretm  in  tenMsiotlt  ima. 


ti  interim  periret  ex  enlpa  mariti  ifft  teneretur  ad 
'■  sfiimationem.Atd.n.^.p.  ^i^ 
pifii^pofttioae,/fmietiam  ante  noptiasioiiriimmro» 

rum  xflimatarMm  tranfeat in  mar;tum,vxor  pt^et 


ibid.  n.M.p.  31, 
Uos  promijfa  mortua  vxore  debetur  marito  etiam  fi 
ftatutum  tantum  dicat,quod  maritus  nonftffit  tom 

petti  addotcm  datam  rcjhtutnd.tm .  ibid.  n.iz.  p.J^ 


agcre  adpretium.^.i6.D.iJ>.i.$.44..u.x.p.  ^tp  Dotproitufta  baitet  vim  exciHdeisdi  jtUaui  afucceffio* 

gnimmado  ^onfMs  ntn  reeeferit  ex  «fniy;  emfa  cdjpw-  ue,  fifimutimexdoim  filim»4oio»om .  iw.«.i4.' 

latiui.ibid.n.^.p.                               jlp  fi^.  ^4 

Jn  luppofttione,  quod  tflimotiofit  obfbbito  t&nmre-  Etiam  fi  in  flatuto  dicatur/i  dotem  i  Tatre  receperie, 

lata  ad  tempus  nuptiarMmfmUm m»  llAet  a£iio-  ibid. ».  1 5.  p.  54 

nemadfruiius.tbid.n.^.p.                    5x0  7>tsindefinitifromifia,finedTatrt,fimabaliofro 

Sed,  an poffet  exigere intereffc pretij  non  folutivarut  WMtrimonheertoinMligitnr fMbtm^aemditiotte, 

fententix.  ibtd.  n.6. 7.,  &  8.p.               510  fi matnmmmmUbiifiipmtmXA6*OA.,T.^.n.\. 

Si  dominium  rti  dotalis  aftimatx  abfoluti  tranfierit  fag.  41 

in  fponfum  etiam  mm fiemitnMptijs ,  &  bic  non fd-  ^s  promiffa  filix  tanquam  portio  legitimm  ad  iffam 

uertt  pretium,tenetur  ad  damnumcmogcns,  quam-  excludcnd.iTr.  afiK^pommortm  TiUrefOiefi  ftti, 

uis  excedens  valoremfru&mm.  ^.16.  D.  iJ)a,  §,  ibid.  n.x.p.  4I 

4^^.n.x.f.                                     511  DospromifiapMeUM  iiatis  iomfpoirfalibm  emBeort» 


jDummodo  t.ilc  d.mnum  prtnemriti^oUito  traSatu 
nMptiarum.  ibid.tt.j,f,  jil 
TrdMbilim  etiam  tenetmaiinter^epretijnottfolMti. 

ihid.  'J.^.p.  511 

Si  tradttMs  fitfMndMS  in  dotem  i^imatMs  cim  l^^tone 


perfon.i  :<s  d;;Toiucis  1:011  tciict.  ihid.  n.  7.  p.  42, 
Limitaitt  cafM,  omo  per  Tatrem,vel  per  altum ,  qui  de 
imretenetm  ootare,dos  efsctpromifsa,ibidji.%p.^^ 
Jtcm  in  cafu,quofjmin.i ,  cuidos  promiftM^f  Vtite- 
gata,efsctfaMer.ibtd.tt.Sf.f.        _  4.J 


tmnen  refpwm  traientis fetmiim  «Mfiw  maritns   Dospromifsa  m fiia  origine  anteima  ftfitim  mn  erai 


tenetiir  ad  fruBiis  refpeclnetimitfnfilmii,  C-  ^6. 
D.i.Dj,.§.^.tta..f.  511 
Stamiim  aUos  non  ttnetm  aifn0m  reeomfenfatiiios 

etiamprcti; fttpplaidi.  ihid.n.^.p.  515 
5i  tKeretwr  de  refcmdendo  coHtraciM  ex  enormifjima  lof 
.  fime^itmrifiitmiiiifhamuim^oiifq;abmi- 


dos,  fcd  paHumde dotanio.  C .16 .D .1  .V .6 .n.x .p.^ 
bara  fofitiua paSnm  nndMm  fromiffiOBts  dotis  veftie^ 
nmt  fiiftiuuione .  Viii.  n.\.  f.  44 
Dos  promifsa  amarito  ignohtli,  & feue  vxori  n<AilijO[ 
iuuenieidemdebetMrperharedes  mariti,  quautim 
ms  bif  pr(deeeftarit  nm  m^mman  murimtnit» 
Nfloa  %      '  c,i^ 
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Vtfromfs*  exeSafarmMmrMins  ifi  tUiiu,ibid»  «Mrin»  ilUMqitteiitriatjfotefifUukvttnexiier» 

n.%.  f.                                       8f  .  fiipflmmm.ibii.n.ii.9.  aoj 

ria  eiufdm  fmindnobilit ,  &  iuuenis  ,  Etiam  mortuo  Tatre  potefi  ab  hfreiibus  eii^iem  ftm 

r  em ftnmt  fiUi*  fmrit  matriMonij  •  tere  fupplementmiMrdiae  mtiUi»i wmrjmmmK, 

iSrii.n.^.f.          '                           8;  ^.n.ix.f.  io| 

pospromifsjfsminx  Hobiliy&  iimeniper  virttm  fcneni,  Duvt  dicatur  congrita  attento  iwre  communi  tun  tfi 

.  df*  ipubiiemt&  wm  traiitOfeidem  debetur  per  bif.  ,  Mteefteifmdm[ffietidimma,ibid,  s.i j.f.  lo} 

.  mfa»  vbri  y  ctiamft  pofi  mamm  ImShs  tranfterit  at  Dnt  vtJBemr  eeugma  mn  iAet  fliml  mt^^mrA  m 

fiemidevota  non  rcli£iisfilifs .  ibid.  i.  4.  f .        8<5  normam  tfuantit^tis  lcgitimt.  ibid.  n.  1 4.  f, 

BmPromifsa  ad  eertm dien^  &  fro  eodem  aon  f  ilnta  Totefi  efse  maior,  vel  minor  legieima.  ibid, 

JbUgit  promitteutem ad iaun^nria  ,  &  iaterefse.  JUttiones,  ob  quas  potefie{semmr.ifnd.n.\'i.p.  104 

ihid.  ».').  p.                                            86  DosaVatre,vcLauo  non  coiiflituta  in  quantitate  legi- 


Mtiamfi  vxor  feraiiModtem^fermai^crif  in  dmo 
Vatitit.Mn,6.}.  96 

Dos  promifsa  in  certa  pecuniarum  quantitate,qu£irum 
flnresfuat  ffeeics^ntelUgenda  efi  de/peciebus  ma- 
hritvalerk.C.iS. D.t. D.x. i.\6.n.  i i.f.  479 

Jh  promifsa  dote  alternatiua  elcBio  regnLiriter  fpeSat 
adfminamfromifsariam.     16. D.  i.D^t.  $.  17, 

md.  f.  480 

t)$t  frmifst  ab  extranco  non  intdligitur  efseeniiu 
fromiffione  vfurgrim/ufi  poft  bicnmum.C .16.  D.  I. 
•  D.i.$.i8.».x.p.  48I' 
^omifsa  ab  ipfa  vxare  inteUigitur  immediati  taciti 
cumpromiffioae  vfurarnmf  nifi  «liter  conuentum  ftt. 
ibid.n.i.p.  481 
Uem  intelligeyCtfueritfrmiftakTatref  fea  eiushif 
redc.  'ihid.nj^.y  &  ^,f.  .  481 
€mr  extranens  non  tmedtmr  ai  vfmat,  wjjS  f^  hien- 
nium.  ibid.  n.  6.  p.  481 
pos  ^romijsaaf^mtnaftnecerta  auantitate ^ed collat* 
.  inip^us  voUmtatem  obligat  Mfolnti  ,  nec  vitiatur 
ratione  ineertitndinit.  C,i6.D.i.Da,  f,^ff.  mi.j. 
fwj.         *  499 
Taxatio  iUius  dotis  incertaredntilda^ai  arbitrium 
boni  vtri.  ibid.  »4.  f.  499 


tim{  mortuo  Tatre  debet  au^cri  ab  baredtbnt  tff^ 
adlegitimm,  nontame»  ai  (epmHtatm  tmefK- 

ris  fratribus.  ibid.  ».10. ,     x  l .  p.  zo^ 
1>os kTatre,veljlMocot^itutafilia,  feHneftibabe- 
turfro  congrua/iift  de  incoi^rmtatt  WkBd^a^ 
pareat.  ibid.  HJ.^.f,  Hm 
yide  verb.Fiiia. 

vti  taxandm  eongmitatm  dotit  k  Taltt  tmfiiHtit 

quale  tcmptis  ftt  attcndendum.  ihid.  n.5 l.f,  mI 
yide  vcrb.  tempus,  &  verbo  Taxatio . 
DoSy  qnatdo  ettli[Utdt»r  d  fratribus  debet  efft  filHfO 
citer  congrua,  &  quomodo.  ibid.  n.58.  f.  xoj> 
Dos  fccundum  circunjiantias  foteft  cfie congrua  f  qnaih 
tumuis  vni  ex  filiabusi  Vatremakir  ,  dtltiWmm 
fuerit  confiituta.  ibid.  n.^p.  f.  V>9 
Dos  per  fratres  aqudis  coi^ituenda  eft  fororibnt  m»- 
betdiSf  qmt  fnitfer  Tatrm  raq|Ur«M  im  ■ftfr  • 
Jhid.n.^o.p.  Mf 
InteUige ,  fi  pofsint  aqni  beni  nubere  ,  alittr  aagenU 
^.Ibid.n.^.p.  110 
Dosnoaeft  emditiifndaaathmutfideicomimfti  ,  fmdf 
extant  diabona  Wiera .  Aid.  n.ax.f.  %ll 
yhi  alia  bona  libera  non  extant  eoi^iumda^ txh^ 
nitfidcicommijsi,  Aid.n,4if,f,  %ii 


tos  promtfsa  coUata  in  vebmtati  ebtt  qnoad  quanti»  f^iieverbJPiddeommMtmttrverhJ^^ 

ta(cm,f(i  non  n-nctur  dotarc,tenetg€rrefertttrad 

arbitrium  bom  vtri, ibtd.  n.^.f.  ■  $00 

Do8coagraa>iiio(lica,  &iiugna. 

Dos  congriu  dcfurnenda  cfl  pcr  ordinem  ad  facultates 

dotaiitUf  qm  dotaretenetnr,  C.  1 6,'D.  i.T.ij.  nuj,, 

fog,  xoi 
^atrimonium  dot.intis  in  ordine  ad  talem  dotem  \u- 

nuadum  efi  dedu&oare  alieno .  ibid.  n.j.f,  xoi 
^iAitorefpegmdvaltrmfrafrktatU  ,fbd  fhh- 

Suum.  ihid.  n.^.p.  10 1 

Mtetiam  tn  ordtne  ad  bonafeudalia  ,  &  fideicommtfsa 

^^^|ll^l||t^l^POH0H9  ^^^^fl^ftHMrtl^^^l09^  ^^t^9^^^^i^^^t^M^  ^ 

ibid.n.^.p.  lOI 
Dos  cotqjrua  fumenda  eft  etiam  fecuadum  dignitatem 

dotmit,  &  dotata,  ibid.  n.6.  f.  %ot 
Mtim  exfoaditim  midierit,  &  mariti ,  ibid,  n,  7. 

fag.  tot 
ttimexnamtroUbtremmtkmiatmitUf  ^Ammth 

riti.ibid.tt.S.p.  XOX 
ttiamia  ordine  ad canfnetndinmregionis,  &famiUa.    Dos  in  caftbus ,  in  quibus  fiaute  fiatuto  exdifm 

ibid,H.p,f,  xox      fuccedit  locoUgitima,fmSireeifmdim$» 

Hm  sm  baat^itmr  eot^aaex  eo ,  qaod  faaiiaa  em      tienm,  &  fii^ationm  .ibid.n.  11.  p, 

iUa miaiatvim» ffadit ^aditimds,^ mAat ,  Simkieefibas,iamibmfueeeditio(olegitim,iUd» 
.  4M.«.iafb  .    .  .  '  9f9 

~.  -       .  Det, 


ocMttraaAanteScatuto  cxclQdciMe' 
fiBmtnas  a  rucccl&one. 
Ow  am  fiieeeditloeo  le^lam  ihmi  ftamm  extb^ 
fsm  inarim  fnfur  wufiaki  ,C,  16.^,1,7.24. 
n.x.f.  %i$ 
seeatf jtjtatanai  jiw  txeu^iaam  jw  tftir  uotm,ima, .' 
Dos  a  Tatre  condititta  fiHx,  quando  cx  vi  jlatutifat» 
eedit  loco  iegitim«,nott  efi  necefie  ,  qaod  adatpiet  llr 
fjidaim,fed  faffieit ,  qatd  fieetagraa ,  Sm,  a.  1. 
pag.  ti6 
Tise  item,  fi  coiifiituatur  a  fratribus  mortuo  Tatrcj . 

«M.n.f.f.  Wf 
Dos,  quando  fxminaexvifiatuti  cxcluduntur  frtftU 
dotcm,non  efi  necefkf  quod  adxquetiegittmam.  ibid, 
n.8.f.  *»7 

Dos  quando  ex  viflatuti  fuccedit  loco  legitiau,flcon' 
fiituatur  afratrtbus,andebeat  effe  aqualit  Ugitima, 
fententiaafirwum,ibld,M,9.f, 

Sententianegansprafertur  .ibid.  n.  lo.p.  '  >*8 
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fa,  lM£fkenihltiitifltim9,fitxteiatle^itimam,  7iifii9losipr9miJMt,vtfidleretmifitam»AU.  li.f] 

fotefl  tn  ea  parteJUfMtXm:^ ,ttt^ert  fmiiUtio-  p-rg.  54 j 

ttem .  tbid.  n.  i  t.f,                             xxg  £tia  hoc  cafit  etiam  conflme  matrimoaio  potefi  con- 

tm^ifmmdofiieeemUeolegitimaypotefl  petimnex*  ■  mnMkflUimit.^d.nj.p.  '54^ 

feUatis  nuptijs  ,  &  prr  f,cmin.xm  etiam  incptam.^  {hando  conmtiri  mmpotefl  in  folidum,fl  poflea  deus- 

tranfmittiadh^edestfiite  cx  tefiamento,fine  ab  in-  verit  aipbipdorem  fortunam ,  tcnetnr  folnerrfoU-- 

frAiM.tfM.il.  14.  f.                       xx^  Am./M.«.  8.^.  ^^^^ 

9m  hnilifmodi  habet  vim  lefjtimt ,  non  (juando  tradi-  j^wn/o  dotem  promifitfi^afaciiUates  fperans fe  pof' 

tmtiTatre,fed  ^umiojmcedtt  mors  Tatrit ,  ibid,  fliiabere pUirafeaimbm  aUqnos  nouprinatiir ^im-' 

m.if.f,                                     V19  Ughjm  tmmniiripoftttfifraiintitmmmiifttefi , 

Dos  di^  .  ihid.  n.  p.  p.  547 

J>os  di&a  fecrnidnm  aU^nos  non  parit  aliionem ,  nee  Secwuiim  dios  prikatu/r  taU  priniUgio ,  ibU.  n.  10, 

oUiratitmm,C,l6,D,l,D.i.§.j^.n.zp.  106  pas.  J47 

^rMMimfmitnSimiimf&M^mimtim, aMl.R.4.  Fide verb.  priuilegium . 

'  ftf .                                              505  Si  k  Tatre  fnerit  conflitnta  ios  excefsma,  attento  nre 

TtmeitmtnilU^mfanare  iotiStifnamiA  fitk  kfmfit'  aliena  potefl  confleMtmMtrimemo,fi  ere^toretfim^ 

tmWMM^m€dotare.tbii.n.6.p,              fOJ  \  rint  hypothecm^  imttrims iltrmm m ititnnm  . 

Dos  excediua .  ibii.n.iz.p,  547 

^extrfiimiATatre  eonfiitma  filin  qaoii  extiflm  Secns,  fifimrimtmitimfer/onales .  ibU.  n.  ij.p.  J47 

iJklXtMltgrmidf^C,  l6,D,  UT,  t,S,  f.«.jO.  Si  ipfavxor  iotem  exeefsiuamconflituerie ,ita  vt  ex* 

fag.                                               1 1  cedat  in  dMplo^efiitnitnr  in  inte^nm,vel  redncitur 

MxceffiUf  anpofsitremeari  i  ereiitorHmt  mmrlorAm  aicongruitatem .  ibii.n.it^,  p.  j^ft 

einfiem  Tatritvmiit  cm^iermiontt .  ibii.  n.  5 1 .  Tiifi  fponti  imem  iUmt  MgtilM^ ,  iM,  M.  1 

&31..P.                                                   12,  pag.  J48 

Mxt^^  pmefi  rmoem^  (Ae^Sem  ereiitoribns  onam-  Si  conflitneritiotem  excefsinam  eitra  iimiiium  ei» 

uismaritmreei^em  ^normmritfirmiiem,  iiii.  n.  dcmnonfuccnrritmfer  rednSionem  ni  eotgnmm» 

•  JJ.p.                                                IX  ibid.n.i-j.p,  548 

iimiot excefsinaeonfifiat  inpodo ,fimhifmmiid,fi  ^Dmtxeefsina promifiafororiperfiratremminorem  ii» 

nilmeexeet.Jbii.n.j^.p.                      1%  minmt«r,velfiraterrt^imitm^Ukiol^rtm,ib!ii, 

tttH^fiereiitoresfnerint  hypotheearij  .Jbii.  n.ip.p.  549 

Mxeejjnt  non  potefl  reuocari  a  creiitoribns  pmrh  perfo-  Dos  exceffina  eonditnta  i  plnrtbm  firmrihns ,  &  dij 

ndibns,  fi  maritns  fneritigmntfirmAi,feem,fi  ,  fmrimmaives  ,  aUiminorer,fitaminmaUfnosnon 


confcius.ibid.n.  ^-j.p.  '  minmtnr  ,neeminores  rat^midonm  .  ^ 

MtteUige,  quoi  non  pofsit  rruoczri  conjtmite  HMfrikM*       tur  in  tnte^jnm .  ihid.  n.  xo.p. 


mo,fifnerit  maritns  ignarus .  ibid.  secnndnm  dim  nuioref  immtnr  beneficio  mimmm  • 

Cmeriditomnonpofsintconfianiemmrimmio/biwr&      (bid.n.xi.f.  550 


ftmKjreexccffum,fefmttm»tnffi^edtmnfUndm  Tktexcefsiua  conflituta  a  fratre  minore  iUmimitnr 

legitimam .  tbid.  iiimmadofneHt^ams,ibii.n.xx.p.  550- 

^htexeefsina eonfiitmaiVatre filid,  tb  ii^atitnii-'  *J)os  excefHmfrmmP^i^fimreminore  comparmbiiai 

nm  eiufdem  filia ,  potefl  reuocari  fUOi  excefhm .  facultates  proprint  ,tOl^rna  tamen  ad  dignitatetrL, 

C.  \6.  D.  i.D.i.§.  55.».  j.  p.                 408  marUiJecHiuim  difios  aonpotefi  diminui.  ibid, 

MmMgi^  mmitm  exprefsi  commOSet  it  UUt  dme »  9.  %}.  p.  556* 

fme  qna  non  contraxiffet .  ibid.  n.  4.  p.            409  Congrnentimfifemdm  oUm  dMmitm  .  iitf .  n.  14. 

Uem,  mfi  ex  parte  mariti  interneniret  diqna  qnditas,  pag.                                               55 1 


qmi  exigeret  iUnm  excefinm .  ibid.  n.f.p.       ^pp  ^JDot  exeefitna  in  duplo  pnm^  for  firmrm 

Dos  extefsina  promiffa ,  fen  declarata  complaeentin ,      iimiHmtm .  ibid.  n.  1 5  p.  55I 


& bonortsgratiaefidebitamarito,nifi  confiaret  ex-  Pos  vcra,  &:puutiua  . 

fr^tidtfimletitm.C.  16. D.i,D,i,§.  jp.  u.  8,  Tim  dot  vera ,  quarn  putatina  babet prdaiimm  kt 

pag.                                                 414  aBione perfondi. C.16.  D,i.T.ii.n.}.p.  57 

Excipe  nifi  iUa  dos  e^  inofficiofa  in  prmnditixm  cre-  fioc  lus  prdationU  in  dote  putatiua  non  competit  b$' 

ditonm,  &  iegitinutaUomm  fiUonm .  ibid.  redi  extraneo.  Aid.  ».4.^.  57 

tu  dote excefsina  promifla  i  Tatre  fnprn  faenltatet  'Hec  filioaUeriusmatrimon^.ibid.n.^.p.  57 

propriaSfpotefl  excipi  de  exceQn ,  &  tmitm  detra-  Competit  probabiUns  fiUo  eu^dem  matrimwaj .  md, 

bi,  neipfe,  &eimfamilinegtmX,i6,lt,i.'D.  n.6.p.  57 

X,  §.  5 8. ».  X.  p.p.                              J4J  Jndote  pntatina  res  empta ex  pretio  einfiem  intenm; 

SidoscxcefsiuafnernjiTatrecoi^tmnemfeiemia,  menttbns  debitit  eoniitionibns  fit  iotdis.  ibidi 

quoiifiinsfacnUatesttoneffentfi^ientesaiiotem  n.j.p,  57 

fecundum  diqnot,ttmtm  iUmintepi  perf^nere .  Fnndus  dotispntatin*  efl  inaUendriUs,  ihii.  n.p.f.sj 

ibii.  n.  ^.p.                                    545  TUdnsiotis  efi  habiUs  ai  vfncapionm  etim  in  dote 

Contraria fententiaexpomtnr,itaieme9,  vt fi  adpin-  ^atina.Aid.n.  lo.p.  57 

gmoremfortnnmvemritg  teneatn ftfim ftrinere .  Tot  putatina  non  ndmittit  iilationem  atukm  ai  ip- 

A'id,n.^.p.                                    545  fimrefiimionm,AU.n.\%,f,  58 

tt 
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UittepiUtkigmMimfmiet primU^io,vt  con-  Dos  pMtatiwhiy4tid<imtrim»rnm«mlr4bmi!0tm 

ueniri  nequetii  v/lr«  fMM  tmmdi  fot^  .  Aid,  ignorantia  vtriufque^abet  itt  fmmmft  ^itris  taci- 

n.lj.f,                                             58  tam  hypothecam.ibid.tt.^i,p,^  .^  ' 

ygrimt  Mi  lnermir  ituatfmmimm  fe^  •Utwt^  Etetiam  friuiUgimp0ii9iim:^i^ Mfmi  ttedi-x 

,  .  vxvris.ihiiin.i^.p.                              58  torrs.  ibid.n.^z.p.  ^4 

Maritas  potefi  dotcm  putatiuam  detinere  pro  exfeiifis  Qnoad  dotcm  put^tiuam  maritp  non  competit  frimle- 

vtilitcr  faSis  infuudo dotali. ihid.  n.x%.p.     58  gium^  comieni4fmr trfir*  fnm  tmmdt  fottfi . 

jMiotfpiUatuiafirnBiuexceietttesomrMniMtrimonil  ibid.tt.^i.f.  ^ 

nmetdmu  marito.&id^.i6.  p.                  58  Dos putatimeoUata  i  Tatre  fcientemilUtatemmatri^ 

Jadoteputatiua  res  alieua  non  prirfcribitnr ,  fi  matri-  monij  ignorantibus  tjmen  coniugihus  non  repctitfir 

monmmfnerit  immlidm  ab emiiitioiim fenuUm,  a  Tatre,fifotefiredotare.c.i^:i>.i,T,  \x. s.io. 

AU.n.i7.p.                                  5g  pag.  7j 

I>os  putatiua  per  aJidterim  vxaris  mn  npfUutm  Totcj}  tamenrfpctiab  eoimTntretfinmfottfi  re- 

viro.lbid.n.i^.f,                               58  dotare.ibid,aAi.f.  Tf 

Dospntatina  non  •nefOntnr  marito ,  fi  vxor  proprin  Dot  pntatinaeMata  i  Tatn  ^pmrmite  nn^tatm po- 

aucloritatt  difcedit  ah  ipfo.  ibid.  n.ip.  p.         %9  tefl  ah  codcm  repcti ,  ftmtnmiit  eendl^fnerist- 

*X)os  piUAtiui ,  quando  matrimoniim  imtaUdi  cotttra-  ■■  ffieutcs.  ibid.  n.      f,  TS 

8m  eft  em  vtriufquefcientia,  dndidtnr  oi  Vif*  Dot  iata  in  eoningio  inito  inter  Uherm  ,  &  fimm 

cum.lbid.n.zo.p.                                  5p  cumfcinitiavtriufqucconditiouisf^mUisnmamit- 

Dos  futatiua  repctitur  ab  vxore ,  quando  matrimo-  titnr..  C.\6.D.i.T.i).n.%.f.             ,  80 

mmmdlitercoutraSmeBem^aormtinvtrii^'  DotiatainmatrimontoaneiUnemtAero,  enm  ^nO' 

que,  vel  faltem  ipfius  vxori.  ibid.  n.ii.p.       Jp  rantia  liberi prohahiitiis  amittitur.  ihid.  n.j. p.  So 

l.t  qutdemaSioncexslipulatn.  Aid.  11.15.  p.       60  Dosdataamulterc  maioriviro  non  legitim^t  Jttatisad 

CmriAetttevxore  inualidiem  iffioraiuiaiuris,nm  eontrabenimf  gufmid^feiniiefoSnmigtatismn^ 

autmfaSi^fett^mnmmiittitnr.lM.n:i4.  riti,fionrcpetitur.ibid.n.S.p.  81 

p:^.                                                     60  fJ)os  data  per  fponjam  minoris  ftatis  fponfo  maiori 

jdem ,  fi  contrnxit  em Jeientin  imis,  fei  ^mranti*  tontraftis  inter  fc  fponfalibus  cedit  quoad  fruQus 

.  faSi.ibid.n.i^.P                             6i  eidemJfonf»mintri,fififiimiiritonera,M>id,tt.ii: 

fios  putatiua ,  quando  matrimoniHm  nulliter  contrac-  pag.  Sx. 

mm  efi  em  veriifipie  feiemia  ienotmtnr  ai  fif^  Si  ilia  dos fuerit  tantm  from^ /fei^odefiunn,  qnt 

eum.  ibid.  ».27.  p.      .                           60  imerim  fuflinuit  onera ,  non  potefi  hic  exigere  littff-^ 


Dos  putatiua  dttta  pro  matrimonio  inuaUdo  eontra-  rejfe  dotis ,  bcit^  tamcn  compenfationm 

.  bendo ,  quoiemi^afhm  nm^,ref^tnr .  Jbid.  ibid.n.iz.p.  8j 

.  n.xS.f*                                        61  sifoluaHturJptmfaiia,&dotfneritdata]ffonfus»im 

Jitim fi  mn  eontri^m  fnerit  exvolnntate  vxoris.  refiituitfrnffntinterimpereeptos.  ibid.n.ij.p.  8| 

ibid.n.x^j.  p.                                         62,  l>osputatiua  contra£Iomatrimonio  inualidocumfcitih 

gmfntatiua  repetitur  ,quaidomatrimotuum  eoi^um-  tia  vtriufquedeiiolnituradfifcm.C,i6..D,i,D:i. 

matmnon^etimexatiaeaifa.ihidji.jo.p,  6%  %,\.n.x.f.  mi 

Pos  putatiua  non  amittitur  ,  quando  w.itrimoniuti-,  q)os  pntatina  in  c.ifihus,  in  quihuspOtefi'/efeti/^alf. 

.  totttra&um  efi  imer  iiberum ,  &  fcruam  cumfciea-  sur  actione  ex  fiipulatio.  ibid.n,^  f,  4$l 

tidliherl,Aii.n.}i.p.                          6j  »49io  airepetenim  bane  iotm  e^  tommmiit  Tatri, 

Dnsfmatiujdeuoluitur  ad  Fifcum  ,  ft^wdo  matrtmo-  &filix.ibid.n.'i.p.  451 


inualidi coutraciumeficum ignorantia  mariti,  Dos  putatiua  in  matrimonio  imialidi  contraSo  cum 

&  feietttia  vxoris.  ibiijt.^z.  p.                ■  6j  fcientin  vtrinppie  ,  fei  em  ^norantia  Totris  ab 

Etiam  fi  adcjfct  p.iBum ,  quod  maritm  inipoemque  eodemrepetitHr.C.\6.D.i.D.z.^.r.n.z.p.  45^ 

eafu  lucretur  dotem.  ibid  .n.jS.p.                6^  FaSa  per  Tatrem  repetitione  ,  fi  fiUa  decedcrtt  itK 

Tenetur  tamen  inbm      vxor  ie  doln  vetfnt  mari'  nnptijs,fi/ens  i  Vatre  non  anmmetJlMji.^Mii 

tum.  ibid.  «.54.  p.                                 ^4  1n  Jo:cputariuanonadmittiturprafcriptiocoiUravxa- 

Dos pntattuammititur  per  expeitfas  neceffarias  fattas  «n».  C.id. /J.i.Dj,.  §.5.11.4.0.  4>4 

i  marito  tgiterante  i»  fimdo  dotaU^nonficper  vtiiet.  Ju  dotepntatinaetimfnndnt  dntdis  efi  inaUettabiUt, 

^bid.n.^^.p.                                        64.  ibid.n.^.p.  455 

Jtt  dote  putatiua  pofl fcientiam  mariti  nuliitatisfruiius  Dos  putatiua  conftante  matrimonio  non  foteft  prafcri^ 

tton  fiunt  ipfius.  ibid.  h.j6.  p.                     64  bi,  fi  maritus  deeiderit  a  pofftffiom,  &  dt«r  mqni- 

Terfcuerante ignorantiafiunt  ipfius,  quantnmnis exce-  fterit.  C.16.D.1.  D.%.  $^ J>f •  45^ 

daatotteramatrimonij.ibtd.tt.^j.p.            64  Mdfc  vcrb.  prxfcripcio. 

fDosputatiua  deuoluitur  Fijco ,  quando  matrimottium  Fifcus  auocat  ab  vxoretnmfnm  ab  ittd^u  rem,quM 

inualidm  eotttraSm  dfi  cum  feientin  vtrinffne  ,  dedit  in  dotem  aUenam  cum  fcientia  ittuaUditatis 

velJaltmvxorit,qnantnmisexeeim  matrimo-  matrimomf,quamquepra:fcripfit.  C.16.  D.  i.^^'-*. 

.  niofuerintfiiij.ibtd.n.^S.p.                       6$  §.j.n.6.p.  4^^ 

Si  maritnt putatimu  perfeuerante  ignorantta  pLus  ex-  Jn  dotcputatiua,  vt  maritni  faciat  frnStts fuoi,&  »* 

fenierit,mum  aefortaitfrnSbis  i»tis,ttonrepct^  tematnrreflituere,rcquiritnr,vt  bonafideillospef 

t»e^,ibii,»,}p.f,                     ■  6S  teferit,  &  in  enertbns  mntrimona  nffnmflent' 
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Dos  quoad  augmcntum .  siloquatur  de f^mina copulata ,  &  non  fnerkt^piu 

Concefia  quoad  dotem  intelliguntur  etiam  coneefJa^  adbuc  maritns  lucretur.  ibid.  n.  lo.  p.  ^ 

fnoai m^mentnm. C.iS.  'i>.i.v.i.S.%.n.i$.p.ii  ZMernmnoHac^itntmmrit»,fifefiimtnmmatHm9'. 

^os  aagmentum  fumit  ex  fruBibusperceptis  ante  ini-  ninm ,  &  non  confurnmatamvStrfhfiM^inRe" 

tummatrimonium.C.i6.D.i.T.i.S.x.n.ij.p,iy  Ugione.tbid.n.xi.p.                  .  -  • 

Wtiam  inwnitanon  fententia  ex  fniB^km  ft»  7^  itm  eHemjteqniratnrpraten^tre,  fw  Ij^ff' 


fefianatnriiiternMritHr.  ibid.  fi.i-^  p.  '  lo 

MaritHsJlantefiatHtoeidemdefcrente  iucrum  dotis  il- 
■  UtdacqHirit ,  qHontHnmbfnmt  tnntmfnm^, 

C.\6.D.i.T.^.n.6.p.  50 


liitiimmatrimonium.  ibid.  n,  14./'.  17 
Itos  non  ai^etur  per  fruHus  perccptos  pofi  motrimo- 
wbm,C-i6.*D.u*D.i.$.i.p.  ffo 
Dos  quoad  dominium . 

Si  dosfuerit pecmiaria  pleno  iwre transfertnr  in  mari-  Dummodo  nonomiferit cnifabiUter fi^mcre  onera  ma- 

tnm. C.J6.D.I.T.X.  n.x. p.                     14  trimonij.  ibid.  n,i.f.             '                j i 

Sitraditsfuerintfpeciesx/iimataaflimationefaciente  LucratHr  dotem  promifimf  (pmmnir  vxor  decejjerie 

venditionem  tranfeunt  pieno  iiere  in  maritmnJiecHS,  pendente  termino  ad fidntinnem.  ibid,  n.p.p.     5 1 

fia§timatimit  mitfiitientnvinditimim .      «.  4.  Mthmfi  fintntm  hfmnm  kt  tmrititittitiatM , 

pag.                                                 14  ibid.n.ii.p. 

MaritHs potefi  banadata  in  dotem cnm  t^imatiaae  fa-  Etiam ftflatHtum  diceret,  ijnod  mortua  vxore  nuritnt 

eienteveiiiitimtm  vtnkre,  &nUi^,  AU,  n,f,  non  pofiteemfeUindittmt^iinmim ,  M  i*m. 

tdg.  li.f.  33 

J>ot  afiimatd  ^dnatient  fatienteveniititmm,  p  ie-  Jdaritns  Ineratnrintegrm  dotmex  Medi<daitt  St^tth 

terioratnr  ex  tfnamUtrit,  dltttittmar  mnrito ,  toeonflitutam  a  Tatre ,  fi  fuerit  in  domnm  mmiH 

iba.njS.f.                                     %f  traiH£ia,velcoi^nmmatmmatrimemm,  C.16. 

Si  dos  fiierit  traiita  afiimata  ^^imatim  foHtntt.^  b.i.T.z%. n.4,  f.  tJSf 

venditionem  vxor  foiutomntrinttmn  dtbtt  agere  Sxtante confuetudine lUrtini ,fiTater  flipdAtMs  fue 


<  adfretium.tbid.n.6.p. 
Btttrndka  in  fpecie  inxflimata  quoad  deminim  re- 
maaetpenesvxorcm.  ibid.  11.  10.  p.  x6 
Mtferiemm  tinfiem  etiam  ad  vxorem  fertinet,  ibid. 

,  n,tt.p.  xj 
Slresfuerit  tradita  marito  cum  cUHione  ipfius  velad 

-  rmiifam  reftitneniam,  vel  eias  fretinm  traafit 

.  fntaddominiminmaritm.^.n,tx,f,  a.7 

Mt  ft  deterioratur ,  deterior.ttiir  ftiarito.ibid.n.  i  J .  p.lj 
Mt  marituspoteft  deiiia  dtfponcre  fineiniurtA  vxoris , 
iUd.n.i6,f,  i4l 
Dos  quoad  fru^ftus . 
Hiumodo  fruQus  dotis  ai^eant  dotem. C.16.T.1  ,Sj., 

'  m,tx.p,  « 
Sententta  afferens  augere  falm  mSttmitrmm  ma- 
trimonium,  ibid. n.i^.f,  IJ 
Stntentiai^ereniaiigirtjaimftfid^liitmmmti' 

moniHm.ibid.n.x^. 
Qnomodo  huiufmodi  fruQus  augcmt  ,cum  dos  noufit 

ius  vniuerfale .  ibid. 
iiaritnSfVt  iHcretwr  fri^us  dotis  putatind  re^uritntf 

vt  boaafide  eos  perceperit,&  in  oneribns  mattim^ 


ritiotemfibireiiiftdntomatrimoniopii  fnferfii' 
'tetemlmramm;»idji.i6.p, 

Etiamfi  Tater  flipulatHs  fnerit  tmphireHiefim 
extantibusfilijs.ibid.tt, 18.0,  xpCk 

Marito  pnedefnniioftlij  fuperflitet  tewentm  imimfie 
lucratam  in  legitimam  fibi  ab  Uao  tSatrisVatm 
iebitam  comfHtate,  Akt,  n.  i  p.  SjT^ 
Dotquoad  fecandani  antrinioiiiani. 

Regulariter  loquendo  dos  conflituta  in  primo  matri' 
momoprafumitur  repetitainfccHttdo.  C.  16.  D.t, 
•  T.lS.n.^.p.  9& 
Qiiando  diucrfa  dos  conjlitutaefl  inprimo ,  ac  in  feena- 
do  matrimomo,  dos  intell^itier in  tertiorefetita^t 
^fnitinftamitett4ibnHi,C.t6.'D.t.  T.tS: 
».  ^.p,  101 
Etiam,  fi  tertius  maritus  nouerit ,  qu£  fuitctnflituta. 

frim,  nanfecwtdo  .  ibid.  n.  4,  p.  lo} 
Siprimf  mftiafuerint  diffolur<e,& alia  contraBa ,  in 
fnibns  diuerfa  dos  fuerit  conftttutaafrimis,&  <on- 
tingat  fecmidas  diflblm,  &  h^tamari  primas  ,fen* 
.  tentia  afferens  in  it^tamratione  primanm  deberi  do- 
tem,qHafHitcot^itHta  infecundis.  ilnd.  n.$.p.  io^ 


9^H^pferit.C.i6.D.\.D.%.§.if.n.'f,f,     ^tff  VrobabiUusinit^anrntimiefrimanmimeU^ttriSa 


Dos  quoad  lucrum . 
Dos  quoad  lucrum  acqniritHr  marito  fiame  flatnto  ie- 

•  fereiue  eidempofl  initum  matrimonium  ,  &  fi  vxor 

•  fiatimmoriatur.C.i6.D.i.T.\.S.i.n.  ii.f,  6 
Si  matrimonium  non  fnerit  confummatum ,  nee  vxet 

traduBa, adbuc  marituslucratur. tbid. n.  l$,p,  8 
Mxcipe  nifi  in  loeofamina  non  tradnSa,  nee  carnalithr 
eopiitaex  etmmuni  vfu  iieeretnr  tantm  iponfaj& 
flatutum  loqueretHrdevxore.  ibid.  n.  16. p.  8 
Mxeipeitem  in  matrimonioimpuberum,ibii,  ».17.  ^.8 


das  refetita,  qun  fuerttini^fimfrimitfrimeon^ 
fiitma.ikid.n,6,p.  104 
Extante  Hatuto,  quod  vxnrfiwfUHtirnttbens  ,inteiU' 
gatmtmmabomfmdmt  indetm,pmifftrit  eou' 
mma  dote  detemtinata ,  &  deinde  mortnt  prim 
marito  fccundo  nupferit,  inteUigitur  folum  iare  fe- 
cunio  iotm,fmmfrim  cot^ituit.  ibid.n.jf.ioo 
'Hpn  tbftamn  tmm  StmtnMeiidama$%. ,  quoi  wm 
inteUisam  dm,  w^fittSfitfiitOil/m4jbii.n.9. 
Mf'.      ...  -  ««7 


Umnip  non  fuerit  cegnita,nectrainSaexeidfa  ma'  Dtt  exinttnmUn  wiaaSUinfrimwiatrimaitiwt^ 

riti.  ibid.  n.  18.  f.                             9  Ugiturrtfttitninfimii»  tm  mpwtwttjbiijt.io, 

SifiutHtumlofuaunrievxoreiuSa,&nonfnerittra-  ft^.  S07 

•  iucia,  nec  tmwtUtiteegnita^  maritst  iwBratfer  io-  Dmkm  imaritofpotiff  antt  ntftimtitid»  tran^er^ 
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dotem  intelligimr  refetUm  im  ftetadh  mft^t, 
ibid.H.  II. p.  108 
]ittmitiuritoptfipiiptutt  titii»  anenfo ,  &  ieinU 

ab  vxorc  cdl.idm  tn  augmentum  dotis  int&Uigitur 
•  ettttm  rcpetitum  in  Jceuiuiis  twpttjs  .  ib:d.  ».  ix. 

pt^.  \  108 

*Dos ni3.!iHj pcr  vxorcm ex dwMtis kprimo  marito  in 

»fi  omtiibus  cafibMSf  in  ^mbuttetietttdonatioiies  iiiter 
.  virm,&vx»m,hiteU^t»repttitaiitfiMidit 

mptijs .  ibid. ».  1 5 .p.  lop 
Dos  adau£la  per  marttum  fenm ,  &  ignobilem  vxori 

iimenij&  nobiii  inremtmeratimm  mAilitetit,& 

ikuentHtif  inteUigitmrrefetiUt  in  fiemidis  mft^t. 

ibid.n.iS.p.  199 
^  niai^d  per  meritm  vxori  nolenti  cm  ipfo  nn- 

berefine  tali  angmentointelUfftwrrepetitninfetim- 

■  dii  nmtifs .  ibid.  n.ij.p.  109. 
Dos  conftituta,  vel  adau^A  a  confan^tiineo ,  qui  difpen- 

fationem  ohtinuit  cx  ea  caufa  j  i^Hod  fmina  non 

poffct  conjrue  nnbere,  nift  ipfedmeret  eafiitnenfVet 

adaud^  dotcyintelligitwrr^etitninfeeimiomatri- 
>  monia  .  tbid.  n.  18. 0.  1 10 

9m  ndemtnkmerko  dinfte  vxoripMtperi ,  int^Ugi- 

tur  repetita  in  feeundis  mptijs .  ibiJ.  n,  zo.p.  1 10 
Dos  conliitutai primo  marito ,  vel  adauSa  fic  vrgcnte 
"  eeefmuMeeint^iigitmrepetUafeeMnio.iMiji.ia.. 

pag.  III 
Et  etiam  quando  conjlituta  efl,  veladauSa  ob  bonma 

paeit.  ihid.n.%^.q.  iii 
PosconHitttta  pcrfgminam  miaorcm  inhonis  i>r.mohi- 
.  libus  cumconfc^newatoris  »  &  decreto  ludicis  ui- 

$eU^ftmr-repitita.i»  fetmido  matrimonio  ,  etiam 
'  mnne«akmenoHoconfenfiiaHrateri$,neeJndieisde^ 

J)ot  eonfUtntaprim  marito  inteUigitur  repetitafe- 
eundo,iina>ttummis  Isiefmit  igjnmufriiMeoifii- 

,  tutivnis .ibid.n.^o.p.  114 
t>osconlhf!'tu  primo  marito,  quamuis  intcliig.itttr  rt- 
.  fetitdfccutido,  itic  tmcnextantc JlatHto,qHad  ie- 
:  t^ttntfiiJtorcfineUherisnuritntbieretmrdetm, 
pon  acqnircret  integre  dotc  tn,  ji  vxor  deeederet  nul- 
.  Ut  iiriffn  reUQislibens,bcHe  tamcttdfrimmari- 

■  fn..&id.n.  p.. 

tttuncfolu»!  .uquircrctp.rftcm  £qualem  iUi  minori  , 
qusdataefi  vni  cxfilifsfrioris  matrimmf.lbtd.  n. 

1)oi  ab  cxiraiico  conflitHt.i  fsminx  cum  flipulationc , 

•  .  vtJolHto  tna.tr imomo  adipjum  reuertatur  trat^em- 

te  vxore  ad  fecundais  nuptias  imeUigitnr  repetita 
fecundo  marito .  ibid.  11  34.  p.  116 
yxor  immijfa  in  pojkjjiotiem  bouorum  primi  mariti  in 
.  niim^t/mb,^feei»dommtoagiffietdmmifim 
conjlituit primo,  tr.niffcrtinipfum  omniaiuraf^M 
Ifobct inbonis ciujdtni ynmi .  C.  16.D.1.D.  x.  §. 

2pJo  inre  fecundus  m  tritHS  acquirit  aaioncm  perjona- 
.  iemadHCrJusiixrcdcsprimi .  ibid.n.  p. 
Setimdm  mtrim  imm^i  expcrjona  vxoris  in  bonis 
frimi  mariti  in  vim  pignoris  facit  fruQus  Juos ,  nec 

•  tmtnrcottferreindMem.Ibid.n.i^.f.  5^4 


D08  quMd  diis  reuerfonem  T 

Soluto  matrimonioprr  mortmwuriti^detercflituta 

vxorif  bac non eji  froprii i»e,fedin nUqmbtts  ci- ■ 

dm  Mfmmiet.  C.16.  D.  1 .  P4.  n.j.p. 
Excipe  in  ctfu  ,  quo  vxor  teneretnr  eaim  refemarc 

fiii!sprimi  matrimomj.ibid,tt.S.p.  '  40 
Dos  a  Vatre  fimpUciter  eon/Uttt*a  fiUd  ipfa  deceieue 

finc  libcris  attento  iure  commmu  renertim  ad  Ta- 

trem.C.i6.D.i.T.iS.n.i.p.  i8<J 
Jlttettto  Statiito  Mcdiolani ,  fi  vxorfuerit  in  itmm 

mariti  traduBa,vclfuerit  confummatum  matrimo- 

muM,  maritus  lucratur  intcgram  dotcm.ibid.  n.4. 

p^.  x96 
Jios  ftmpUciter  dataaVatre fiUsemaeipatd  mertttt, 

filianon  reditadTatrem,fed  remanct  apttdbaredes 

ciufdem  fUia.  ibid.  n.^.p.  187 
9os  Ji  Tatre  eoifiitma  fflid  de  imre  eommuueadm 

mortna  etiam  rdiSis  filiji  deberet  nd  Tmm  iv-. 

uerti.ibid.u,6.p.  iZB 
Ex  cotifuctudittc  tamea  Martini  trax{tt  ai  fUim .  tM« 

n.y.p.  l88 
Fide  verb.  confuctudo  Martini . 
Si  mdier  decejjcrit  po^  mortm  mariti  rcUQit  filHi  dos 

trmfitadfiUos.ikd.n.ii.p.  •  xSp 

Etiam  fi  dos  fuerit  tMtumpromifh  a  Tatre  ,  &  tion 

tradita  autc  mortemfUia.ibid.  n.  ix.p.  z8p 
MortimUmtt&fU^sexmm^monio  fi^eejfiis,  dot 

tranftt  admaritimi,imremrtitierndTmm.ibid. 
.  ».i5.p.  x8y 
Mtiam  fifilif  ad  nudiem  tempm  fitpeifUm  fmrim ; 

ibid.n.i^.p.  zpO 
Si  Tatcr  JiipmatHS  fuerit  dotcm  Jibi  reddi  foUuo  «M- 
\  trimonio  fiUjfi^ierfiites  tm  mrmter  ,Aid,  t.itfj 

DosdftupratorecoUataflupratXjfi  eadem  flNpr.ita  de- 
ccficrit  ante  nuptias  ,  non  reuertitur  .id  jlnprjtoreti, 
fed  tranfit  adlmedesfin^at0,  C.m,D,l,D.l.§.6: 
n.^.p.  5JI 
7>os  ex  conuentione  rcflitucnda  vel  in  rebus ,  vet  i» 
frctioad  cU&ioamneariti nonfotefi  partim  inft'. 
bttSfpartiminpretio  imutav3nrenfiitia,C,\6.  D. 
l.D.z.§.^o.7:.2..p.  519 
Fxor,  /i  acteptottit partim  iurebtts  nonpotefireltqiisim 
.  exigcreiupretio.C.i6.  D.i.DA.§.$i.n.i.p,  550 
'HisteiittiMres.ibid.n.j.p.  jjq 

Dos  obitupruin . 
fideverh.ttuprutn ,  6c  ftupfamr . 

•Doj  pcr  flupratorcm  dcbitafubftituitur  pro  dote  dchi- 
ta  a  Tatre.  Q  i^.  D.\.D.l,i.z.n.^f.  \^ 

Doe  per  Jhipratorm  feemeim  aUfm  neit  4 
fiiipr.ux,nifi  ad  temfiitmftimim,C,i6,  D,  i.  D.  i. 

§.6.Hji..f. 

Coagnentine  dikem  immdiMifo^  fiiifrm,  «nd, 

Dos  uia,ji  jiiipratadeeederetatttenuptiasjtrai^ireteA. 

eiufdem  fluprata  hioredes. ihid. n.^.p,  iJ ' 
lUa  dos  quoai  ius  fU  intmediati  Mns  fmum*  dnd, 

n.6.p.  "  m 

EtflHpratortenem  immcdiati  dcpottereJhji,yf.  35 
Dot  per  ftttpratorem  data  fluprjtx  fitpleno  iure  eiuf- 

demftnfrata. C.\6.D,i,D.i.§.  51.  n. i. p.  4<^ 
Jtpfnftnttmfrmmiumirtdit  aif^mem ,  ibid^ 

am,4» 


Digitized  by  Google 


f 


R  E  R  V  M. 


SimKlierbii^iiMttmdireSm  contulcrit  mari' 
t9  M  dttemvtUe  non  folum  transftrt  i»  iffm  cm~ 
moditatem,  fedetiam  ipfnmdminim»  vtUi.  ibii, 

n.ij.p.  3^9 
Tater,  fnihabetempbythei^im  profe^  fittsfiaitmaf' 
(HliSf  ftuefMiinis  potefi  eandem  tittJo  dbtit  iiUT 

filia.ibid.n.iS.p.  550 
Mtiam  ft  filiammcaifrelMtd€retiir  mimt^itierajibd, 
n.ip.p.  ■  350 

Si  ir.nlicrtquagaudet  iiireemphytbektico,illid  tradi- 
derit  itt  dotem  noa  eft  fro  iUo  frinendum  lande- 
minm.  ibii.  n.xz.p.  531 
7{ec  item,fi  Tater  dederit  indolm  f^m»frehcr<f.c 
mimi^itiira.ibid.  uA^.p.  j  j  i 

'  Mtimano. 
tifsaftimata  ttflimationefu  it  rac  vcaditloicm  tr.iditx 
mittempneerenerimt ,  jiue  dccrcncrunt  condante 
matrimonioerei^,  &  decrcuijje  marito  cenfcnda 
funt.C.\6.  D.i.f>.\'}.n.\x.y&  i    />,  IZ5 
Etreftitucndx  jMntfecundnm  aftimationcm ,  quaml)d- 
bebatatemporetraiitidnlt.  AHjh.j^  p.  124 
fidf  -jcrh.  Dosaenim.ua. 


num.^.p.  401 
tfi  in p^nam deliSi.  tbid.  n.^.p.  401 
jUa  dos  a fiupratoreeonflituta  fiuprata ,  ft  hfcmortM 

marito  alteri  nubcrct ,  fortintnt  maes  tmtiUiones 

vetit  dotis.  Aid,  nj6.p,  401 
Duplum 

Duplum  prima  dotis  dcbetur  fxmint  ex  viStatntiMe- 

diolani  iterum  nubere  volcnti  a  defcemtentibns  Tor 

tris ,  fi  requiftti  intra  fex  menfes  M»  iatanerint . 

C.irt.  fl,i.P.x5.n46.  p.  z^-i 
^Mlum  boc  nou  ae^intur  irreaoeabiliter  famina  , 

fed  ionee  dot  fiiertt  integra  fobita,  ibU.  n.^-j.p.  x^v 
fn^us  illins di^wonfmttemi^mkU infortem.ibid. 

»48. p.  i4i 
Duplttm  ejuoad  arrhasiatot  fnexetiitioaematrimo- 

ntf,  fi  tr.^dois  fiicric ign.vus  ti!illit.it!s  7/:arrimonij , 

Cjr  recipicns  cotijcius,debctMripft  tradcoti .  C.  16, 

E. 
Elcaio . 

Vldeverh.  Altematiua . 
r>jt.tclcBionc  vcl  mnritOjZJc!  v.rori dandi,  vel 
exigendi  res  dotales,  vci  iUarum  xjlimatiouem  pra-  yEjlimatio  rcrum  dotalium  coUata  in  tcrtiam  perfo- 
jfxo  tempore  attero  no»  eligente  pro  temporeprafi-  nam  facit  veaiitimKm ,  neeiefinit  effetaUs  ex  eo, 
nitoetc£tio4daltenimieiiohi^,C,t6,D.  i.D.x.      quod iUaferfmunmfiKritarbitrata.Aii.  mi.ip, 

fj^firmatimi  relMffa  ai  tempns  pofi  tempns  iaiae^  .^insati&reii^tiisfaSaexintermdtontntrahitiir 

tirgjtionem.  ibid.n.j.p.  551  edteitfltStraditionis.ibid.n.Xl.p. 

3ntcUigc fiuc  clcdio fit  data  in legatis,fiue ia  alia difpo-  £ui^o  quoad  dotem  . 

fitione.ibid.n.^.p.  ^51  gM^h,mi,&  fHomoio  Mig^vxoremieeittSine'* 

C.l6.D,t,T.l.S.i.n.%.p.  $ 
Exccptio  . 

Exeeptio  noa  mmiefatM  pecmu/t  datnr  eomm  ioteaC 

prsciscconfeffatam  .C.i6.  'D.  1 .  T.ip.  n.  i .p.I^i 
Lxccptio  lutraquod  tcmpus  debeat  opponi ,  ibid,  n.  x. 

Haeintratempus  nonoppofita,  maritiu  miadmittitar 
ad  excipiendum .  Imd.  n.  j.  p.  i^M 
Votefi  tamen  maritmfrekartiatemnam  fiaffereeaf- 
tam  .lbid.n,^f,  I48 
Exceptionon  mmufratMpeemiia ,  non  potefl  per  mari^ 
tmn  eppOKi,quandoinfiruKientnm  dicit,  quod  ipfe  re- 
ceperit  pecuniam  ,  qua  numerata  fuit  in  prafentia 
'Hptarif,  &  tefiiim .C.\6.D.\ .P. lo. ».  i .p,  1 5 1 
Exceptio  Kon  r,iimcr.itx  pccimix  potefi  opponi  per  ma- 
ritmHtfiTiotarius  dixcrit ,mimerauit,&  tradidit, 
mm aiiita  claiifiila ,  in  fui,&  tefiium  prafentia. 
Ihid.n.y.p.  154 


%tiam  ft  cletlio  tnnpus  non  effct  emts  exfrcjjione 
dctCi  mhuti  tctnpons.ihid.  »,'.5.  p.  531 

tUaSiO  data  mJi':!o  m  rcbus  dotaltbus  traditis  aHI- 
matis  reftitMciidi  vcl  rcs  ipfas ,  vcl  earum  aflima- 
ticmem  nou  toUit  vcnditioncm .     16.  Z>.  i .  §.  1 7. 

.  .  15* 

Emancipata, 

Si  fiUafueritemancipAtiy  dos  perTatrem  ipfi  confii- 
tma  ie  iare  communi  noa  reuertitur  ad  Tatrem,jcd 
remanetapud  ItaredeseiufiemfiUit,  C,  i6,  H.i. 
T.iB.w.j.p.  187 

filiacmanctpatacticim  h.ihct  ius  ad  detem  Oduerjus 
Tatrcm .     1  (5.     1 . 7.1^.».  6.f. 

gmancipato  plio  Jt  Tatre,TntrmKmr  iotarefiUam 
filtj,fifiims fit  tMfom»  aiiotanimi» ,  C,  16.  T).  i . 

T,so.H,s.f,  „    ^  ^   ^  309 
Emphythcufis . 
Sitradita  fnerint  in  dotcm  hona  emphythnttica  ^cfii- 


mata  ,  &  maritus  rcctperit  profc  ,&  filiis  /uis  de-  Exccptio  potcfi  etiam  opponi  quoai  qaantitatcm  ,  nod 
'  "    ' — ~"        '"^ — -     -  -  —  -»       ^^^^j  jiibfiantiam,ficoiifietpeeimiammfaeaiooe- 

clufatn  non  fuiffe  matieratam,feitraiitam  marito . 


betar  iomiaoiir^  Uaidemi¥aa.C.i6,D.i.  T.  18. 

W.5.P.  141 
SecHS,fi  traiita  fuerint  inafiimata.  ibid.  n.6.  p.  141 
DominiisdUreSuspotcfi  indotem  iare  ffminf  ius  em- 

phythetaiOHthf^  vtUe,C.i6.D.i,  P.j».  imm.  i  j. 

Si  vxor  fiurit  iomimi  iireSa ,  &  maritas  hdmerit  in 

dotcm  iiis  cniplrytbemictini  dccidcutc  m.7rito  in 
eommiffum  vtile  conjblidatur  ttt  fauor.em  vxons 
■  emiireSo.  ibii.  n.  1 4,  319 
Habcns  fo!:immodo  ius  emphythenticum  ,  fi  iHitd  dcdc- 
rit  in  dotcm  irrequijito  propricturio ,  tnteiiigitur 
ieiijfefoUm  emmtoiitatem.  ibii,  u,  i6,f»  jx^ 


Jbid.n.9.p.  155^ 
Exceptio  etiam  potefi  opponi  eoatra  ftftnmmma^qiM 

dicittir  mjrittm  rcceptffc  dotcm  conuentam  rcl.i- 

tiai  ad  diad  ii^rmitentam  ,fihocnoa  exbibeatur . 

ibH.u.to.f.  15$ 
'Hj^ff  inslrttmcntum  enuntitms  eomiueretfieuamprO' 

bationem .  ibid. n.ii.p.  Ijj 
Ixeeptiononnumerma  pecunia  potefl  oppomeoutra^ 

.tpocrKtvi  (onfcffionis  mariti  pcr  tncdium  tahtilx  cam^ 

btorum  coitunnut/i,  uon  exbibita  eertificatoria.ibii. 
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tMit*      tmtfiutmU  IttMihr .  Jlnl. 13,      tnfetmiMm, &itt  HUtH  aimtltiMji.ji. 

txccfth  potefl  opponiemtrtt  apoebamprimsm  reU-  MtuMffi  fmHufkerit  aun .  mi.n.  75.  p.  %So 

tam  adpcartitAS  tJbuU  commums ,  ft  /»  mM*  Extnuuusdebitorftminx  cidcm  dotem  conflitHns,cen' 

panitaiairepcriatur .  ibid.  n.  14.  />.           i  57  fettar  i^greamm  compen[andi .  ibid.  n.  78.^.180 

gXcepthwMiUMheum  ,fi  prxccjkritpromiffio  ,  &  Ixtrmiem,fhK  eommiSiu fof^mne  ,fiuenon , quifit 

cotiflante  matrimonio  fuhfeenta  fiierit  emp^ .  C.  adminiflr.it  or  honorum  f^mimc,  non  ccnfctur  iatare 

16.D.  i.P.IpI.  tt.  i.p.                        i^p  exbamsfuisjfedex  bomsfdmimt  .lbid,H.io.p:i&i 

JUeeptio  noa  h^iloeum ,  fi  praceffit  promiffio  dotis  Ixtrmtem  aiii&t^mrhomnmi  mdierii  ipft  eoiMi- 

ittdetermimitilf&iiindijmfiaitM  em^si9  .  ^^^"^  dotrm  exccdcntem  patrimoniim  ciufdcm  rnii- 

n.y.p.                                         t6i  Ueris  frafumitwr  excefjum  donare ,  ibid.  x.  81; 

Ifirtini.Dosconfeflata.  f^-  iSi 

Mxe^tio  cxdcndarum  aduerfusvxorem  agentem  addo-  Intellige ,  fi  fun-it  corfeimexeifi»,pemtfti^Mt, 

temrecupcraiu{amfnonpotefi^poni,C.i6J).iJ>.  lbid.n.8i.p.  181 

5.$.  Ji.n.j.p.                              6x6  Sxtr»ieudotmumdieirem,potefifiipktari,vtendem 

Exccutores .  mortuadotMdJi,vdfmtbmnedetrenertMtr.Aid. 

ixecutores  caufarumpiarum,quandopuellanon  hibct  n.S^.p..                                       '  xgi 

tmtMdotem,yt  cong^i^pc^tmAere  fpoffunt  ip-  ^traneus,fifiipidatnsfiieritiotemfibi,vel  nmUeri 

Jolutom.ttrimonioreflitui,vclmnlieri,vclfibi,vtl 
cut  de  turc,  a£lio  acquiritur  ipfi  muiieri .  Aidji.Z^ 

$i  cxrraneusflipulatus  fuerit  fihi,  &  vxorireddi,aBio 
pro  medietatc  vtriqueacqutritur .  lbidji.86.&  88. 

Si  extraneus  imperfonaliterflipulatus  fttdotem  reddif 
dos  rfl  reftituenda  ipfs  mulieri .  Ibid.  n.  8p.  p.  x8$ 
Extraneus,fifiifdetitr,vt  mortuo  marito  dosadfe^ 
pleno  iure  rcnertatitr  ,fecundim  «/ifMS  f^pdatm 
obligat  .ibid.  n.^Q.  p.  xSj 
St^fn  necefinrii  fiBk»  infimdodotdiputatiiio  per  Secundum  alios  non  obligat .  ibid.  n.9l.p»  3.8; 
maritum  ignorantem  mdUtntem  matrimonii  mi-  Tenet,&  obHgat,fifxm:iuh.ihcatTatrem,vtidios, 
nuunt  dotcm ,  ibid.  n.j^.p.  6^       qui  teneantur dotare .  ibid.  n. px.p, 

V^ftctameu  expenjoi  vtiles .  ibid.  Secus,fi  non  habeat  quosfofUtenmpeikreMife^teih 

fxpenfefaSf  infundodotaliputatiuopermaritum,f$  dmn .  Aid.n.  ^j.f,  xSf 
excedant  frnSns  dotitjmaritus  exigit  excejfum  tor  Extnmem  doMuwuitittem  potefi fiipularit  vt  nurtm 
Uum  exfeitfnrmit  »C,  16.D.  1. 1», x.       n.  1 1.      nmrito  dot  reddntnr  Tntri  mUerit .  Jk'^  «.^ 

Tr«  expet^is  neceffarijs  faclis  in  fundo  dotali  pntntim    Isnranetts,  qui  non  efi  fiipiigtm  intem  ftbi  reddi,  m» 
fit  diminutiodotis,provtiltbus  conccditur  tantum      potcfl  cx  intermUto  iunm  fi^idntiomm  n^ 
aSio  ad  repetitionem .  ibid.  n.ij.p.  ^66 
IxpenfffaciainfnHioiotalipmneim,  fiexeeditatnt 
ifruQibus  dotis  ,friiBus  quoad  tXt^tm  fimt  rcfli- 
tuendi  vxori .  Jbid,  n.i^.p,  466 
txpenfa  faSm  per  mnritnm  pmntiimm  in  vnertbm 
mairimcmijfji  excedunt  fruansdotis ,  an  fint  eidem 
marito  refiUnends  quoad  excejfam  fententin  affir- 
\  mntimienmfitis  inrmu .C.  \6.*D.  i.  *D.%.  $.  10. 
an.x.ad6.p.  ^6'j.,&  ^^68 

froildNUMS  maritus  non  poteft  exigere  comoenfatio-        ^  ^   ^.^.  ^ 

IMN  fflmmexpenfarnm  qnoadexceffum .  ibid.  n.  7.  Sxtrnnensji  quatitntemfnprn  diUtnm  tonhia^/en- 
adftn.p.  4<58.,cJ^4dp       feturexcc^um  donare .  ibid.n.  S.p.  S^i 

^egtttumfaffum  ti  marito  vxori ,  au  it^erat  remifsio-    Si  extraneus  coniunHus  fanguine  ,  quiftt  ddtitor  nm 


famfupplere  vffiendemigymm,C,  16,  V.uV.p. 
Mtinm  fmUit  fnaferiim  dotem  eregnre,lkU,  a. 6, 

ExpenfcB . 

IxftnfnmeefikriMfiat  ht  fimBo  dotnti  ^mmodo  mi- 

mantdotem  .  C.  \6.D.  i.T.  \ .  S  .z.n.  ii .  p.  \6 
tXpenfa  ncccj^aritt  ctiam  in  dote  putatiua  ipfam  mi- 
nuunt  .C.16.  D.i.T.ij.n.S.p.  jy 
Expenfx  vtiiith  fa[ix  in  fundo  dotis  putatiu/t  funt 
per  vxorcni  compcnfaudn  .  ibid.  n.l$.p.  58 


Ibid.n.pj.p.  "  '  x8y 

mhoefmedm  tnefperitk  trnditiom,fim  i  promifsio- 
ne .  ibid.n.  pS.p.  z8f 
Extraneus,quinon  tenetnrdotare ,netetiminfiibft' 
dimn,  fi  Hipulatus  fnerit  ineertnm  cnfnmdotmpki 
refiituifincafu  omiffo  cenfttmdommimu^.C.ii» 
D.i.V.ii.n.x.o.  j»i 
Sxtrnnent,  tmifitimtor  mnUerit,  vhti^ermnep' 
pareat ,  dotans  eaiidem  prafnnritmtmmdi^nium 
compenfandi ^lbid.n.  j,p.     ^  pA 


wmexpenfnmmwre  dotaUfnBarnmnxpeidtnr  fen- 

tentiaSabelij  .C.  itf.D.i.D.  x.f.  11. n.  x.p.  47^ 
^obabiUusper  illud  l^atuKt ,  non  inteUigitur  fatla^ 

rmi^Unmmfimd&t»p9nfmm,MUn,$.t<.  47X 

fixtraneus . 

X2Mf  veniatnmine  extranei,  vtdos  iientnr  ninenti' 
tia,C.i6.D.i.T.%7.n.7.p.  x6z 
extraneo  dot  coi^itntn  eetifetnr  ndnentitia  ,  nift 
fnS*fiteomen^Uttttm9ntrit.  AU,  n,  $p.  p.  2.75 


Ueritdotem  contulerit ,  cenfet»  eHm  eontnl^t^ 

animo  compcnfandi .  lhid.n.c),p,  )1J 
Si  extraneus,  vel  coniunUos  fai^uine  fit  adminiflrator 
hmmmm  mulieris ,  &  dotem  eottdtrit  fme  expref- 
fiom ,  eenfetm  eontntifi  mumo  etnftifmdi .  ibid. 
n.  lo.p.  jti 
Si  extranem  ndminifirattnrbonormmnUeriscomiiUrit 
dotem  fupra  patrimonium  eiufdem  ignoranter,  coUa- 
tio  quoad  exc^nm  efi  nuUa .  ibid.  n.ij.p.  3H 


tftnmtm  dotam  ,  &  mnpneifeem  ddtttt  fibi  teidt,  SifHemer^ttfmnitHrext^kmdeAn  dtmge. 

14. 


Diaitizedjgy  Go<jj 
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14.  p^.                                           $14  :  tu.ibid.n.%8.p.  1^7 

JbctrMtiu  cuififmi  dotem  fsmirne  habenti  patrem  fpttinadotatakMatreiimhittOi^itMrexdtifaibonis 

dinitcm,ceii[crur  confo-rc  animo  Jonandi,  nifi  coitfc-  paternis.  tbid.  n.xg.p.  x^S 
tat patre  abjCHte, vel renuciue .  jbid. n.i^.p.  ^ ftemina  docata  ab auo paterno,  dnm  Tater4Set/Mb ip^ 

Mxtraem  earferenspatre  abfentCf  intett^enttm'  age-  fins  potefiatefetieliditm  per  mifiiikt  kfm^ejfione 

renegotinm  eiusdem .  Aid.n.  16. p.             ^iy  Tatris.  ibid.  n.  ^o.p.  »j8 

Siextraneus  dotemoromijfamaTatre  foluerit  fine  ex-  £tiam  ft  Tater  non  erat  fnbpatria  poteflate  .  ibid. 

frefsione,  probabileefi,  fmd  emtilmit  miimo  iet-  ».5 1  .^.  xjS 

nandi.  ibid.n.iy.p.                            51  j  fnmina  dotata  ab  extraneo  eentemplatme  Tatris 

fxtraaeus  dotaas  laminam  intelligitur  dotare  titdo  eetfetw  per  mafculos  exclufa  i  fuccefftone  Tatris . 

dottationif,C.i6.D.i.*D.i.§.s6.n.t.p,  409  ibid.n.^x.p.  ij8 

£t  tdis  dotatio  prafnmitm  faSa  imnim  fiUa/m  pa-  Fminadebet  interpell<ore  h^redes  afcendeatit  ad  do- 

tris.lbid.n.j.p.                               4op  temfibitradendam.ibid.n.^^.p.  Xj8 

Bxtraneus,fi  dotauerit  intuitu  certimatrimonji^odi^  Stfibmedes  imerpeUati  intra  tempns  fiahiti  m»  do- 

rante  non  poteft  ob  ingratimdiiiem  fm»ins  dotem  tauerimJfmmnafiKeedit  i»  tertia  bonarum  parte , 

renocare .  Ibid.  w.  4.  f .                   /     410  9"'""  bmtmra  fuiffet  de  ime  comitami.  tbid.  n.  54. 

HladotatiointelligitKr  obcau{am,  ob  quam  propter  P/^S-  138 

inpatitiidinem  mnefireii0eJbilit.Aid.tt.6.p.^io  UUdebentur  fruSus  illius  tertif  partis  kdieebitfu 

txtraKeus  fibito  mmrimvm  «b  mmem  maeiti,po-  <tfcendentis.  ibid, ». j 5 .  p.  xjp 

tfjl  ohingni^tiMi«mfmmB04mmiremeam.ibiA.  ^  tcniapars  computandaeftetiam  ac  bmitemffy' 


n.a.p.  ^io 
gxtranenstfidmmierit  in  erdim  td  mmrimmdmti  /« 

gcncrc ,  potesi  reuocare  ob  ingratttudinem  famins 
■  dotationem  ,  fifkminafofsitMiimdebiAere  dotem . 
.  ibid.M.ff.p.  ^iQ 
^^pojfet  tamen  reuocare  ,  fi  f.mina  aliunde  non  ha- 

mieetf  qnopofsit  dotari,  ibtd.  n.  lo.f ,  41 1 
MxtrammprimittntietemimeUigitmnmpremitte» 

re  eius  vfurjs,nififegbifmiiim,C,l6,D»  l.D.i. 

P. 

Falcidia .' 

F.Alcidia  non  eft  dcirahenda  d  legato  dotis  faQo 
fmUdpmferi.  C.\6.D.i.  V.p.n.&.  p.  54 

f  xminae . 

Fiminie  poffunt  effe  excluff  d  fuccejfwne  vel  propter 
fmiimitatem,velpr^terihtem.CA6,l>.i.Vjt4. 
n.i.p.  xi^ 


tbeutieit,&faidalib»s.ibid.tt.36,f,  %i9 
Fmiitta  aw  dmata  ab  bmedibmifeettUiitit,  fi  bma 

fuerint  per  eofdcm  hfredtt  Mttemt4,f&t^  eidem 
renocare.ibid.tt^.p.  X4B. 
Sifa(xnnsJktat4fifimmum  prlmi  wuriti  itfierim 

effcdotatx,  &  vdim  iterim  niibn-e  ,  qmntimuis 
facuitatesafceniewtitertmrintjnimfunt  redotand* 
ad  rtuamfaeidtatttm  tmie  exifiettHnm, Jifd  ad  TotMt 

primxdotis.  tbid.  n.^}.p.  2,4^ 
St  faminafiteritdotatad  defcendentibns,  &  dos  perie^ 
rit tHmtttemtrita,  defeendenteittmtettitttm,n^ 

ad  alimcnta  cidcmpr.tfl.ind.i.  tbid.  n.  44.  p.  i^x. 
Siffmina  voluerit  iterum  nubcrc  mortuo  pnmo  marito, 
eft  per  defcendcntesredotata.  ibid.n.^<) .  p.  142, 
Si  fxmina  volcns  iterum  nubere  ab  hxrcdtbus  drfccn- 
dentis requificrit  dotem ,  nec  tftt  intra  fex  mcufes^ 
die  re^m^iiittnis  dotamrint,  mittenda  4^lm  fe§^i 
nem  dupli prinu detis.  ibid.  n.46.p.  241 


'iliiandottam  intelligantur  exclnf£  vcl  proptcr  faminci-  lllnd  duplnm  non  aequiritttr  irreuocabilitir  tpfi  fgmi- 

tatem,  vet propter  dotcm  .  ibid.n.^.  p,         xx6  na ,  fed  dottte  fmrit  kiUgNL  dm  fofblmtt  .  «fcjdL 

^i/ff  verbaStatutumcxcludcns  f«eiiiinas,&  vcrb.  ttAf.f.  3^ 

Dos  cuiigrua  ftantc  ftatuto  cxcludcnte  fxsai-  FrmnsminsiiifUttmfimtcompHtaniUinfiirtem.ibid. 

nas .  n.48.p. 

Fmnina ,  qnamttxim  feeximieres  afsendemi  exeUh  fmunn  exclndinitm  etiam  k  fnccefficnibus  afeettdentit 


dmtur  k  mafeniit  Umdmafcnlina ,  (fnantnmnis  in 
gradu  rc)iu)tioribus. £.  \6.T>.\  .T.x^. n.i^.p.  1^4 
faminti  nonexiftentib»s  mafcnlis  ex  Unea  mafcidina, 
fed  tantttm  exfaminina  a^ui  fneeedam  enm  eifdem 
mafcidis  non  obflaute  statuto.  thid.  n.  1 8.  p.  j 
FMttinsexcluduntur  etiam  a  mafcnlis  emancipatis,  & 
legitimatispcr  ftibfctfntmmattimenittm.  md.  ».io. 

'  2.5  S 

itiam  d  legitimatis  per  rejcr^tmn  Vrimifit.  ibtd. 


ex  Uma  fmmninaexi/lentibns  mafcnlis ,  &  aUa  ad 

hoc  pertinentia.  ibid.  n.i^p.p,  x^f 
Famin^  ex  alio.  mttrimmo  noa  exeindimt». .  ibid. 

Famina  exclnf^  per  mafculos  ejuomodo  faeimt  fartem 
ittfauarem  nu^cnlorHm.  ibid.  n.  5  5 .  p.  %Af 
Fmttime  imeltipmtm  excluf^ ,  quamuit  afcend/em 

cefierit  teftatus.  ibiJ.  n.^6.p. 
fUe  verb jlicendens ,  &  detccndeas . 


tt.%Z,p. 


Famins  non  excludiintur  d  WU^odit  fimfiidt»  adop 
;  tatit ,  ibid.  n.xj.p.  x^6 
Vge  A  arregatit.  ibd.  n,x^.  p,  %j6 
T^c  ab  illcgitimis.  ihid.  n.x^.p.  z  jd 

"Hec  d  bannitis,  &deputatis ,  Aid.  tt,%6,f,  %ij 
fmiitta,  vt  extlndatm  ex  vt  frmn  <|«Mf«  per  mrfeu- 
t  lot  d  Jkeceffione  afcendentis  debrt  cffc  dotata  cx  ho- 
tmekffilemaffendMtis,  veLdefiendmtscxcixdear 


%^6   i^mdmiam  pojfunt  infringere  tefimeemim  t^ettdeHtit 


'  in  codtim  vcrb.Afccndcns . 
Sffmnkiawuettte afcendeme  mafculo  ex  linea mafcu- 
/iM  fmrit  detau  «fr  extram»  mm  eomemplatiem 

eiiifdem  ftminx.  pncfumitur  idonei  dotata  etiam 
refpectu  bonorum  materttommtfeu  amf ,  ibid,  rUip. 
pag.  »4t 
Si  fpnir.a  fucrit  dotata  ab  extranco  contemplationc-» 
vtriufj^parentit  imeHi^tur  excU^a  d  bonts  vtriuf^ 
OOOO  %  fttt 


Oigjtiz^)y  Google 


66o 


I  N  D  E  X 


qHe,fivcrb  tMtumconfmplationcTatris ,  aboais 
tmmrinfffuis.ibid.H/^.p.  148 

Ixcliiditnr  pti,im  a  bonis  m^ternis ,  fi  ab  afcendentcei 

fit  aUqnui  reltciMm  nomtne  dotis.  ibid.  n.-ji .  f.  248 
Simnimm  etim.fi  Mbd  reUBum  fiA  Mariw  iuis . 

ibid.  n.jz.  p.  X4J> 
fpnina  per  fratrem  dotata  ex  vi  StatMti  Mediolam  im 
.  €A9i.intelUgitiirexeU^4  fm€tffi«iie€Mb^^m^ 
.  afcendentis.  n/id.  n.  75 .  p.  149 
Fjtmiua ,  qitf  perdecenniumnonpetijtdotem  prffumi' 

turdoWMt&excUifa  a  fncceffione.ibidjt.jS.fju^o 
SimortMdVxare  intra  decettttium  hfredet  ftatim  wm 
'.  uwerint  qiierimemm fufer  dote  non  exclttdmtur  k 
'  liicce(fme.  ibid.n.yp.p.  150 
Ce/W  difp<^ttiobitiiitfi4ttuisfi  mtra  deeemunm  mone- 

ritqneriwuaiam  extntiiidieiiUitir  de  dote  mm  foUt- 

ta.  tbid.n. 80,  p.  150 
ffmina,  qitf  nott  conqMeiia  efi  iutra  deceatutm  non  ex- 

etiiditarifetiti9ttedotis.iM.n.9%.f.  »50 
Fxmiiia flanteftatuto  ,qiiod  noiipoffn  fc  obligare ,  net 

Jna  bona  fine  certis  Jolemuitattim  poteft  vdidi  fe 
.  ekligareprodi^merimmitlerMatiffiamifi^eiiih 

nitatibHs.(^.i6.D.i.D.z.  §. ly.  «.4.  p.  494 
famiaa  minor  1 5 .  annis  non  valide  obltgatnr  fro  dote 


iotis.  ibid, 

7{^t  maritns  fiutit  iumtnitiifMi  Mi  e:dgmfym-, 

ibid.n.^^.p.  tij 
Fideicommifsum  poteft  aiicnan  ud  dotaiidam  jUiimj 
■   fideicommittentis ,  fi  non  extent  bo»a  libara/tiam 
fi  eandemfiUsluAeaalmiktfeofogitietmJbid. 
n.JJ.p.  114 
-Cx  bonis  fideicommifsif  quo  ftlia  eft  grauata,  an  pofsit 
fsbi  dotem  conftituere^t  i^abcit  aiiimie  hem  lAefe, 
fententia  negans.  ibid.  n.^j.p.  115 
Sententia  affirmans  prafertnr.  ibid. ». jp.  p.      j,  1  j. 
Diffemente  teftatore  dc  fideicommifso  infanorcm  m^- 
.   enlomm ,  &  iubente  fteminas  congrui  dotari  ,pottfi 
dosdetrahi  ex  fideicommifsonon  obfiante,quod  pof- 
fitex  kgitim,  <^  TrtbeUntMica  eoegrik  cm^itm . 
ibii.nj6i.p.  x\6 
Fideicommifhtm  potefl  etiam  alienari  pro  dote  neptis , 
&  froneftis  ,  qnando  aUn  bona  lAern  non  extant, 
Aii.n.6%.p.  ttt 
fidcicommiffnmpotcfletiam  alicnwripro  dotedefceif' 
tinm  qHantnmuis  tefiator  frohibHcrit  alienationem 
etimexennftioeis .  AU.  n.  6j.  p.  xip 
Fti.im  fi  fiJeicommiffim  dcflcicntibus  vocatis  efiet  rf- 
foineivium  in  caujam ptam .  ibid.  ».64. p,  %ijf 


ntteri  ffminf  promifff ,  fed  potefi  /e  tneri  remeiin    FUHemnm^m  pote^  dienan  fro  dote  irfcenientin  1 


tjujntumuisalia  bona  tcflatoris  non  fuerinc  fidcico' 
mtffo  obligataffi  alia  btinaiibera  ron  extent .  ibid. 

■  9.61  Jf.  ilO 

Fideicommifiaritis  extraneus  non  potcft  alienare  fidei- 
commiffum  pro  dotepropriafilitc .  ibid,  n.  66s>.llo 
HeUShfideieommifio  fmina  extranea,  an  p<^t  hm 
detrahere  de  fideicommiffo  pro  /e  iotnnintjentettit 
^rmans .  ibid.  H.67.P, 
Sententia  ncgans  cxponitur .  ibid.  n.  69.  f,  tl^ 
Trafertur  h*c fecunda  fententia  .  ibid. 
7{on  potefl  fideicommifiarius  inSlitntus  fiA  coniitiete, 
fi  haresgrauatusdecefieritfineliberis,  obligarehem 
fideicommiffi  aro  donatione  propter  nnftiat,  neefre 
reflitntimims,Aii.tt.69.f.  »» 
fHeitommiffi  bona  non  futtt  attendenda  in  taxatione    Jn  fideicommi^trmfnerfali  extante  fiatuto  extluden' 
iotis  ,  qnando  ex  bonis  liberis  fotefi  dos  confiitni       te  fminatifne^fione firater  fideieommifiarms  fOf 
eongrvi.C.\6.*D.\.'P:t^.n.^.p.  iii  telliotareforarmexbonisfiieieoiiimiffl.Htiiji.'p. 

(^amuii  bui,.:  (i:lcico7)a/iifsiquQjdproprietateminta-        pag,  }tj 
;  xatim  dotis  non  vcniaut,^nando futit  bona  liberap    Secli^oStatuto,fi  forer  indieret,  fno  eommodi  poftit 
«  venimtafientjiioadfrnSns,Uiii,n.j4..p.     %ti       ioearifnoneftet  ietriAenim  fmiote  eiufdemde 
fonftitucnda  efl  doscx  boi.is  {tdcicomt^jt^pmio  aiia        fideicomniffo  .  ibid.n.  Ji.p. 
.  bott^  iibera  non  exteot.  ihid.n.^^  ,p.  xi  t    Si  frater  fideicommifiartns  baberet  bona  Ubera  adbnt 


Fcllciani.  C,i6.n.i.  P.z.§.it1.  ri.^.p.  495 
Fpnina  maior  x^.aanis  uon potefi  fe  e^atiter  obliga- 
f  te  txemfaienationis frofterm^ias,  C,  16,  *D.  i. 

rr.i.^.jo.w.y.f.  501 
f  idcicominitlutn  ,  &  fidcicommiffarius . 
fUeicommifiarii  mm  prMUeonenr  per  confefiiomm 
'  nariti  de  dote  rccepta  in  ijs  omnibus  cafibut ,  in 
.  quibus non praiudicautur crcditores.  C,i6,D.  t.T. 
.  zi.n.ii.p.  184 
Fideicomnti^iitteeiHfntatm  WfiW  ereditor.  ibid. 
.  n.Si.p.  18 j 

WUeicommiffarij  praindicantur  pertalem  confeffionem 
.  ittcafibnsjin^nimsfirmndiemnrereiitores.  ibid, 
-  ii.8j.p.  185 


titettige/m  fieieommifsum  pracefseritmtrimmS  , 

ftue  fucritpibfecutum.  ibid.  n.  47.  p.  xix 
fideicommtfsMm  non  fotefi  alienari  ad  intcgram  io- 
tm ,  fed  tanem  fuantnm  enm  bmis  Uiieris  po$t 

congrua  dos coiiftitui .  ibid.  n.  48 .  p .  iiz 
Fideicommiffitmpoteft  totm  aUeaari  pro  dote ,  fi  aUa, 


pojfet  detnAertfnintanisJmee^fimtmtemre' 
tur  frater  jMWcwmftuw  em^e .  Atf. ».  7^* 

Jn  fideicommiffo  matris,vel  animatemi  mpettfi  de- 

tr.ibipro  dot.vid.t  fAi-i,  [cu  ncpti  incafihus ,  in  tfiii- 
bns  iili  noff  tenetnr  dotare  .  Ibid. ».  7 j .  f. 


IroM  «M fnffetant ,  &  ^id  eenfiitm  taimm^  B  fiitieomn^snmatemo ,  fM filUt  efigrantt^mfn' 

tcmcoiigfuam.ibid.  n.^p.p.                     zix  tefl  eadem  detrahere profnaintetfiMeatTatrem 

FidctcomMJifsm  nonfidnm pro  dote potefi  dienari,Jed  diuitem .  ibid.  n.  74.  p.  Xi^ 

mim pn afparammtmtmin ,  &  arreiio ;  mi,  T^itm  fibabeat bona  adnentitia  ,ibid.  n. T%f.  »34 

n.^op.                                           t^i  Totefi  tamen detrahere  in  cttfilms, m  fAm  matcrte- 

$t  pro  feftiuitatibns  covffnis.  ibid .n.^x.p.      x i j  neretur  .  ibtd.  tt.f6.p. 

gtfrofrnSilm,  &mterrfseiotis  maritnnmfelntM,  Ex  bonitfideicammiffinonpoteHpermaritum  feuem, 

ihid.n.^^.p.                                      xi^  & ignobitemconflituidos  faminanobiU,&  innai, 

Mnaifinait  fiuSns ,  &  interefse  f^amt  feti  aSim  '.meptfi  mortem mariti  ex ilUs ex^i  ,C.i6.D,t, 
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D.^.f  Il.n.  J.p,                                 5py  hsberebonalihera.ibid.n.^.p.  ^zt 

tx  bonii  fideieommijfsi  (onfiitHenda  efi  fili^t  dost  qHam^  *J)os  efl  reflitHenda per  maritHm  ex  bonis fideicomtni/S p 

t^dHmdifitdims.C.  itf<9. 1. 1>.  l.f.  fi^        ^ftnslhfbekMt^nmpfit . C. i6kD.i. 

&i.p,                                             599  D.^.i.zS.n.j.p,                        .     ;  6x% 

BoM  fideieommiffi  alien.ttacaufadotisdecedente  dota-  SifHcrunt  alienata,vxor potefibon4iU4libeniitertii$ 

tafineliberisnoncoiifolidantHrenmbnnitfdekeiKh  poffefforibus  ai40care,ibid,n.^f.  .6iut 

mijfi  .  C,  1 6.  D.  I .  '/^.  j .  § .  i8.n.  j.p.         60J  Et  in  hoc cafu probabitius  tenetur  agere  eontra  tertios 


Si  ec^embona  ex  eaufa  reitertantHr  ad  fideicommifsa- 
rinm  pofi  mortem  dot«t4 ,  non  tmeUit  endm  refli- 
tntre fnbfiitiito .  ibid.  n.^.p.  607 

fiieicommifaim  non  efi  reintegrandnm  ex  bonis  pro^ 


poffefjores  odtUaaHocanda,  C,\6.D.l.  D.].  §.lp. 
n.  4.  p  6tf 
S^amus  ftonfit  imprab^lef  ^iod  liberi  poffit  agere 
contra bona  fideicommiffi mariti,  ibid.  n.^.p.  dij 


priff  dotantiSffi  dencnerit  adjui^ninrm  fmnnam ,    £x  fuppofnione ,  ipiod  'Wfnr  egerit  contra  tertiospef- 


C.  16. 'D.i.  D.  §.  ip. ».  y.  p.  609 
jUa  dotatiofnit  idffUntaf  non  conditionata ,  Jbid.n.  6, 

pag.  609 
9on4  fideieommiffl  alienata  imarito  pro  reflitntione 

dotis  non  fnnt  reinterranda ,  fi  maritus  poflca  dene' 

nerit adpii^mmm^nimm  ,^,l6,Dn  l,i>,  5.$. 

xo.n,i,f,  610 
ganafideteomm^datn  hndotem  jfPntrefitim  eertn 

pretio  xflitnatanor.  funt  .uini.ihilia  afiibflituto  rC- 

fiituto  pretiOiqnofHerimtafiimata.Q.  il}J^^i.D.^^ 
§.xi.H.4.p.  6t% 
Hifi  alienati0fe§hefmi»jrmidm§deimim^ti.ibid, 
".5.p.  ^13, 


fefioreSf  &  anocaneritbonnliberafprebiAilins^, 
non  poffe  agere  contra  bon4  fideicommifsi  ad  emh 
feqHendnmpretiHm.  C.iS.D.i.D.j  .§.  jo.n,  j . 
Stmttefmentia ,  quod  fnmina  atpii  prim  fofs^ngere 
veleomtrnhem  fideicommifsi ,  vel  eontrn  tertiot 
p^efforesprobabilei-fl  ,  'iuod  tn  tij  pofkfhres  faita 
fUiipereandem  cefsivie  iuriMm  pofsiut  a^ere  eontra 
bonnfideieommifti^.n^.p,  ■  61  f 

Pona  fideicommifsi  mariti  fubduntur  iuri  vxoris  pro 
reei^atione fnadotis  non  ^ante,  qnoi  maritus 
fn  ear^itnndn  dederit  fideinfimm,  €,  16,  P,  i . 

fideiuflio ,  iideiuiror . 


Mmmfidekmmiffi  diemttnenmfrande  prafnmptn  ,ob  fnfaiurem  dotis  vna  mnUerpmfifeoU^anprineipS' 

■  modicitatem  pretij  incaufadotis,fi  fucriiit  auocata  liter pro  aUera,necpotefifbmiriPtit^mm,  C.16. 

refiitntomodico  lUopretioceduntfideicommifso.C.  D.i.D.%.i.io.n.j,.f,  485 

t6,D.i,D.$.i.%%.n.%.p,                  diji  f^miiUer,mtptfidtfiieiiAmpe*db4jlnmtianega' 

JUa  elienatiQ  vtpoti  fa£fn  btfrmlmfiildeemmi/si ,  tiua  refertur.  ibid.  ri.^.  p.  485 

''  meitenet  ,lbid.n./^.p,                            dlj  SententiaaffirmatiuaexponitHr.ibid.n^.p.  485 

9mmfideicommifsi  non falum  pafsunt  alienari  fro  dm  ^ater  potefi  fideiAere  fro  murto  frf  im  mmmt 

corporali  ,  feittimfftfUm^,  C,ltf,  ©,1,  D,  J.  filia.  ibid.  n.^.p.  ^fld 

$.  J.j.n,  j.p,                        _             di4  sententiantgans  cxponitwr.  ibid.n.6.f.  485 

JUnonfolum pro  ipfa dote,fedetimfrn  npf^rmi,  &  std  probabHins  potefi  fe  ohligart  fr$  mnrttt  in  caufa 

.  regalibus  .  ibid.  ».4.  p.                           61^  dotis  communis  filif.  ibid.  n.j.p.  48^ 

Dos  ex  bonis  fidcicommifsi ,  prohAiUns  nan  dtbetnr  fi-  Afidier  potefi  fideiiAere  pro  marito  in  caufa  dotis  pri, 

liabus  a  teflatore  defcendentibus  ante  tempns  nup-  uignjc.  C.  1 6.  'D.  i .  D.%.  J.i i .  n.  5 .  p. 

tiarnm.C.  16.  D.i.  D.j.i.%d^,n.^.f,       616  f^or  ,fifimni(nm marifofe obUganerit pro  dotefilim 


Us,  qnodhabet  filia  peteiidt ,  fcn  dtdnMnli  dotem  tx 
fideicommifsa  ea  dcfunQa  ante  deduBionem  non 
tranfmittnm  oi  tiiu  iiexeitt ,  C,  16,  D,  l,D.J.S^ 
r^.n.x.p.  6ij 

Sifiliaiuipjerit  cum  promifsione  congriu  dotis ,  &  de- 
ccfscnt  eam  ieduSnprobabilins  lusai  illam  traaf-> 
witt*tadfnoshgrtdes.Aid.nj^.p.  6tj 

Mtiam,(f  illa promifsio  iioti  faUa  furrit  cum  exprcfsio- 
weeertafpeciei, &quantitatis .  ihid.  »4.  f.  6lj 

Etim,  fi  in  imptiit  mmmn  exprefsi  fectrit  mminnm 
dotis  .  ibid.n.  6.p.  61 1 

Tijfi  inf  exprefsi,  vel  t«iti  ai  illam  remiferit .  ibiit 

9.J.p, 

Sivigeret  ius  cxdiidcns  fxminas  proptrr  dotem ,  tunc 
ius ai iotem tranftret ai bsredes .ibii.n.H.p.  <S 1 8 


emmmmif ,  &  dos  fnerit  congrnn  lndrito  refpe&u  ad 
fatrimoMum  mariti,  inteUigitnr folnmmodo  fideiuf- 
JmiJhiatceffori^fe9bl^4*^,C,i6,D,i,  D^%,  $, 
'  %%,n.%.p.  48S 
r.xor  ,  quie  fc  xqui  principalitcr  ohligauit  cum  marito 
fro  iote  communis  fiiin^n  intelLigitur  obligata  nifi 
fro  virUI,C,l6,  D,U  Dj..  $.14. 114.^.  49I 
'Hec  intellipm  i/bUgeH  nmfiiriipe^ft^^^erins . 

ibii.  n.0,f,  4pt 
9minnm4imft  tmmntrtmeid»  potefl  pro  aUo  fidf 
iiAere ,  qni  tenetur  fibi dotem  conflituere ,  pro  fua^ 
Dote.^.16,  'D.t.VA,  M?.  n.^  p,  4$kJ 
Fmmm  pot^  efjieneiterfe  Migare  prv  iKf  mt/ir* 
Handa,&refl(tHen4M»llUtridmt0,Cj&,D,i..D. 
i.§.a,8,».^. /».  4j;8 


fnsreeimernndidatemimeritofideieeetmi^so  gramtta  fidthffor  non  gandet  prinilegio  fui  principaUs ,  mf. 

trat^mittimaibairms,C,l6,D,t,  D.}.fi,%6,  conucniripofsitprodote  ,  vltraquam  commodipo- 

n.x.p.    .                                      6ip  tefi,qnatalis  efi.C.i6.D.l,D.i.§.6j.n.i.fA6i 

JWm  fiiHemm$t mariti  pofim  idienari  pro  refiitn-  ^ompetit  taimihte  primiegim ,  qnatemis  defenfari» 

'  tiane  dotis,  (]u.imuis  vxor  in  celebratione  contradis  nomine  agat  pro  principdi.ibid.  n.  4.  p.           5  69 

mitrimonialisnonexploraneritconditioncmmariti.  Ulia  via  fuccumtnr  fiieiugori ,  &qHomodo.  ibid. 

C.i6.D.i.D.}.i.xj.n.%if.                 610  »,f,p,  5^ 

Slfimmmietiam  fi  nmlier  eert»  mnrrir  maritmmt  fidebi^  imtt  fer  mirimBfe*  dmfifiitHenda  mn^ 

ieobU' 
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4eobiigat  b^ui  fidekoMtmfii  eiitfdem  mariti,  fi  alia 
imUkera  m»  exuwt,  ifid»  fo^^vssifm  ^ 
f«H.C.id.0.i./>.j.  ^8 

».x7.p.  1* 
.  f^fifdntmtmit^mii^mimmt.  \6.lk.t, 

T.^.n.x.p.  xp 

fiUa  fiatuc  fiatuto  ipjvi  excludentc  4  fiieteftitm,  fi 
fmrif  dotma  excMittm  etiam  ,fidtt^  tmitim 
fue^itfrmiPa.  ibid.  n,  1 4,  p.  ^4 

ftiamfi  infiattttodtCsitur,fi  dotemaVatre receperit. 
ibid.n.i$.p.  ^4 

gfiim  exelHdititr,  fi  ftatutHm  dim,  fi  fnerit  maritata, 
&pro  tempore  mortis  patris  non  fueritm^ta .  ibid, 
V.  1(5.  p.  j4 

Filia  exclnfa  (ifiatutc,fifiieritmaritma  ,  intet^ifHr 
etimfi  fueritdotatg.  ibid.  n.  1 8.  p. 

tilia,  qux  mdot.i::onc  cotigrua  ,fed  minori  Ir^intTiA 
temmtiaMitbomspatcrmi,  &  auitisaenpoteji  agc 
read  emnplememum  legitim* .  C-  ^6.  D.  I.  P.  %$. 

f:(dpe  nin  tamen  illa  renmiatione  (fiet  L^s  entmif' 

fim.ibid.nx3.p.  .  X0<$ 

Bili-i  coiiflantc  dc  ivconp-iiitatc  dotis  (il^  4  TOtre  con^ 

fittuta pate^  CQnquen.  ibid.  X06 
^  fitiam ,  qumde  drn  i  Tatre  eeiilHtnta  efi ,  fpeSat 

probare  incongrui(.tti  m.  ibid.  11.  i6.  p.  107 
^i  filia  in  receptione  dotis  non  cclserit  bonis  pitcrius 

mortuo  Tatr*  jmte^  egete  #<  fiffUmnUMm  iegh 

tirnx.  ibid.  nxT.p.  107 
$1  fiiid  fuerit  hMres infiitutJ,  et  Udcicomm.iffcLgrauata, 

«1  pejsit  fibidoiem  exbonis  fidcicommifsi  eenfii^ 

tuere,fi  babeat  aliunde  bona  Itberafememm  negans. 

(^.l6.D.l.T.i^.n.^y.p.  115 
Trafertur fentoitu  affirmans.  Aid. ».  fjf.  p.  X  l  J 
filia  fideicommifio  maternogrmimaMmpottfi efi fidei^ 

ammifio  detrabere  pro  fua  doteji  babeot  Tatrem 

diuitcM.  C.16,  'D.  I .  V.x^.  ».  74.  p.  1x4 
^e item, fi  habeat bona aduentitta.  ibid, n.f^.p. 
fitia pot^  detrahere  incafibus ,  in  quibus  nuter  tene- 

re:.ir.i'o:ii.>;.-j6.p.  ZZ4 
filia  j-imiius  lu  dote  aducntitia  Potcfi  venire  in  iudi-* 

eiumfineconfettfuTatrit,C.XQ.D.t^7J'7.mi.to. 

pag.  %6% 
^iam aduerfus  Vatrcm. ibid.H.%i.f,  %6% 
^  i»  eadem  biAetbaredem  ab  intifiat0^jnMkf.%6s 
fi^t0mttilifref(eHitia.ibid,9f^.f.  96S 
fiUus, 

fU^em^miteetiammatrimonio  fororit,  &mermm 

Tatrepqfsuiit  rcuocare  c.vccfsnm  dotis  a  Vatrc  con- 
fiitutJtforon  ad  camplendam  propriam  lcgitimam  , 
C.16.D.  i.T.t.S.  i.n.^^.p.  15 

(m  filil  contlante  matrimomo  pofsint  reuocare  excefi 
Jumdatif  fororif  adcompLendam  lcgitimam,  &  non 
creditmetadfimmtbimfMmn  cteditum ,  ibid, 

filim  alterutt  matrimonif  nonhabetpriuilegiumpra-> 
iationisindoteputatiua  .C.  i6.D.i,T.  ii.  n. 

P«.  ..  .  57 

gene  tamen  filius  eiujdem  matrimomf ,  ibid,  nJi.p,  57, 

f  ilijm4<^i4lt  afcendeBfis  exvifimaHMeMmex* 


cludunt  fxminas  k  fuccefsione .  C.  16.  D.i.T.  IJ. 

K.  ii.p.  %)4 
tilii  etiam  cmancipati ,  &  le^itimati  per  fiAfecptens 

matrimonium  cxcludunt  fxminas .  Ibid.  n.xo.pxi% 
SifUHfiMeoneeptifVdnati  pro  tempore,quo  imere»-; 

nm  fmmet  foMrtt  efte  matrimeninm,  AidMt, 

WUifetiamiegitimati  per  refeiiftnm^imifit  exebh 

dmtfaminas  .  ibid.  n.  zx.p.  xjtf 
Filifftmfliciter  adoptati  non  excludunt  faminas .  ibid. 

n.%i.p,  %^ 
c  item  erregati  .ibid.n.z^.p.  x^6 
Jiee  item  iliegitimi,  vel  fpnrii .  ibid.n.%%^.  %^6 
7^e  item  baimiti,  &  deportati .  ibid.  n.  %6,f,  '%n 
FHintfaerisinitiatus ,  cr  incapax  generatiems  exdn- 

dit  fmm'nm .  ibid.  n.rj.p.  %yj 
f^deverb.Pxmhu  ,  &  verb.  Statuta  Mcdiolani. 
fil^tfUi  mortifa  matre  exeonfuetndineMartiHiluera- 

tifuntdotem  matris,  tenentw  eadem  eemputare  in 

lc  ritinumifibi  ab  aupmatenmdAitam ,  C,  ltf.l>.l. 

T.zB.Kip.p.  %jft 

fiHj  mertna  matre,fbemdnm  eitmmt  mMmt  domm 

tanquam  immcdt.iti  illiut  hxredcs.  ibidjMQ^a-91 
Secundum  alios  ex  corfuetudine ,  ibid.  n,%t,f,  a,^| 
Seenudum  aUot  exfronidemia  legis  non  fbriftf ,  AU, 

n.  IL.  p.  ipt 
Ex  fuppofi  tione,quod  capiant,vt  barcdes  Jecundum  aU- 

quos  non  tenentm  emfmare  dotem  i9am  in  bpth 

m.im  .  ibid.  «.  i j.p,  %ift 
Secmdum  .ilios  tenentiir  .  ihid.  n.  14.  p.  xp| 
fili)  non  tenentur  computare  in  lcgitimam,  fi  Tater 

ftipulatus  fuerit  dotem  reflitnendamefie  filia  ,  &, 

eius  liberis ,  ibid.  n.ij.p. 

rifcus . 

Fifcmaefmrit  dotem,  qmmdo  matrimonium  inualidi 
eontrmum  efi  eumvtriufifue  eonu^is  fcientia . 
i^.D.i.T.ii.n.xo.p.^p.i&n.^-j.p.  d^ 

fifem  aeaniritdatem putatiuam ,  quandomatrimtHiS 
imudideeetitra&mi  efi  enmignarantia  mariti,  fed 
cum  fcientia  vxoris .  ibid,  n.  51,  p.  6} 

Mtiamfiadcfset  faUum,quod  maritm  inqmoBsqm 
eafulucretw  dotem ,  ibid.  n,  jj.  p.  6) 

f  iftits  h.:bcr  ins  cid  do^cr/i  p<!t.ittii.im ,  quando  matri- 
mouium  inuaUdi  contraUum  cft  cum  fcientia  vxor 
rit,ifnammi$ex  eomatrimoniofkertnt  filij  .ihid, 
n.)9.p.  65 

fifeusacqniritdonationemfropterni^iasgmumdonur 
triinmummimuiiiememifimimmimifiltimtema' 
rito,  &  vxtre  ^pmrtBHt .  C,  itf.  7>,i,T,  i»ai4< 
m.        .  V 

fifeut  acfiirit  dinationm  frofter  nuftias,  quando 

matrimonium  inualidum  confmmmm  efitmft^ 
tia  vtriirfq:  ibid.  n.  1 6.p.  74 

Fifcus  etiam  acquirit  donationm  propter  nnptim , 
quando  matrimonium  cohfumm.innn  r[}  ctim  ^/lfl§p 
tiavtriujqifipoftca  ctgnita  tiuUiCiitc  lueodeteftr- 
Jenerarunt.ibid.  n.  tj.f,  74 

Fifcus  incafu ,  quo  Taiervxoris  eanfcius  nulUtatis 
matrimontf  eiufdmdotm  contulit  ignoraiite  filia, 
&  eius  marito  nulUtatm  aequirit  dotem ,  fi  Tatcr 
fofsit  filiam  redoiare,feeHs  \itm  ftftit .  ibidJf,iO. 
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t^kmt  fumHb9Mrnnif«jB^  reiotgre,  amcat  a  Va- 

^f'  7S 
r^em  mtut  imuionem  faSamA  duro  coniu^  pu- 

Utinoalteri  iti  teflamento ,  tan^wm  ab  indigno ,  ft 

vterqne  fuerit  coi^cint  nuUitatis .  ibid.  n.  x6.  p.  y6 

F^eiu  non  prins  auocat,  fitam  agnouerit .  ibid.  p.  f6 

Fifcus,  vbi  Heglexarit  agnofcere  legatnm  faSum  i  eo- 

niugepMtatiuo  fcientenMliitatem  alteri,ikires  vni- 

uerfalis  no»  poteli  oppoaendetKrtF^^fidtene- 

tmrf^iiert,Aid.nj.T.p,  7(S 

tifeusim  rmtcat  dMttioomfaBwtn  in vltimo  teRa- 

tnento  itmihfiefdmenUitatm  dteri  ^momim 

Ibid. 

Fifetis  tanqnam  Jo  ind^o  aaocat  lezatKm  i  legetmio 
eonit^e  fcietttemdtitmm  ,  Ueet  Ugmu  fiierit  ignj- 
rm.Aid,p,  77 

Fifcm  anoeet  orrhas  datas  pro  dote ,  qmodo  matrimo-' 
nimmhmatidm  contrailHtn  efi  em»/eimimvteikf- 
^  cemogis .  Aid.  11.2.8.  f.  77 

Setm,fi  mmrimoiHianiionpterit  eomraSmn .  AU. 

Jijcusetiamauocat  huiiifmodt  .vrtMs,fi  tradcnsfiierit 
confcius  mdUtatis  ftr  reciptens  i^noratis .  tbtd. 

Fifcus,  quaudo  arrtue  darx  funt  pro  adimpleuda.  fromif- 


temalimentorum  ,fed  fecundmnpatriseemUtiemmi 

& patrimonium.  ihid.n.^p.      ^.p.  ^  10 

Fifcusnonauocat  dotcmputatiuamipatre  conflitutif 
&  ab  eodem  renoeatam,.qnando  pater  contuUt  igno» 
rans  nnUitatem mmrimoH§ fiUs .  c.itf.i),r.  D.%. 

F^em  mmem  ab  vxore  tanqnm  tm  hdignn  rem  <d<e-' 
nam  ,  qnam  dedit  in  dotem  cum  fcientia  inualidita- 
tis  matrimonij ,  quMntfue  titulo  prsfcriptionis  ac- 
quifierit.  C.16.         'D.i.§.j.n.6.  p.  46! 

Fifemfianeefiatmodeferente  lucrum  dotis  maritode- 
eedinte  vxore  fine  liberis  lucratur  dotem ,  fi  vxor 
matrimonium  contraxerit  cum  fcientia  inualidita- 
tis ,  &  fundnm  aliennm  in  dotem  contuierit ,  quem 
prjcftripfit.  C.16.  D.l .D.l.  §.8.  H.j.p.  461 
I  orcnfia  bona  . 

Bonafitnextra  territorium fiatneminm  non  compre- 
bendnntur  fub  fiatme  exetndente  fmninas  propter 
mafculos.(^.i6.  D.i.T.i$.  >i.)^.p. 

Htra  partem  bonorumfwcnfutmjnmina  exclufa  a  fia- 
tmo,fi  non  fuerit  imnt«.iAh!tredAm  afeenientis, 
confrquiciir  illam  tertimm  Imnorum  partcm ,  quam 
confetutafuifiet  deinreeagimiuijbid.n^i.  p.  Z40 
Bttxttt. 


fione  matrimoniifiHjsauocat ,  quaifOVttS^ptfittt  FtntrtsdefimBoTatre^quifiUabnicrrram  dotemcon- 

confciusnuUitatis.ibtd.  n.jo.p.                 78  fiitnit^mtenemur  ^Uijsfilijbus non  nnptismaiorem 

Jtem,  qmandotm^km/mefikitt^recipiens  i^norans,  dotmeoiifiitmre,fi  enm  sqnalt  dote  pojfua  mJbere 

fecMs,  quando  trodm  fittt  ^pmrnm,  &  tradem  '€mferfmitmfuHiAeondittoiiit»C,i6,'D.t,T.i$. 

fciens.ibii.  9.^.f..  xio 

WifeusacqniritfimSmdotisdatii  nmrito ,  quifeienter  Sem  ,  fi  nonfeffint  mqnk  heni  mkere .  tlnd.  n.  41. 

contraxit  marrimonium  cumfxmina  minoris  xtatis,  pjg.                                                   r  l  O 

eamque tradHXtt.(^ .16.  D.i .T.\ ^.n.  lo.p.     8i  Fratres  debent  ftmplicitercongruamdotemconfiituere. 


Fifem  non  imtitm  per  emfefsionem  mmM  de  iote  rr- 

cepta,  quando  t  dts  confefsio  faSa  efi  pofl  promifsio- 
nem,Grpofidciitium.  C.16..D.1.  T.iiji.yj^.i8} 
F^imfotefiemfiifsimiemiBmremenre.  imi.nm.j^ 


i8j 


&  qnomoio .  ibii.  n.  $B.p.  ao^ 

Fratcr  jideicommifhrius  .ilteriusfratris,  fiante  flatiiro 
excLudenteffniinas  afuccejfione^tcfi  dotare  foro- 
rmdebomsfidekMim^,C,i6. VAjjn.fo, 

...  12,5 


Fifcns potefi  opporicre cxceptionemmmnnmeratffccu'^    Secusfcclufotalifiatuta.  ibid.  n.  "Jl.p. 


ni^  tntra.  tempu i.  ibid.  n.  7^.f.  1 8j 

Quinimmo  elapfo  temporc.  ibid.  n.jj.p.  1 8 j 

,4jt  Fifcus  fofsit  excipere ,  fi  deliQum  fuerit  patratum 
fofi  emfitftionm  pofi  temfwre  i  iare  frnfinito fen- 
tentianegans.tbid.  n.jj.p.  1 84 

Sententia  affitmans  exfouitur.  ibii.  n.jS.  f.  1 84 
Traxis  MedioUmndmktit  F^emm  m  exe^Oendum  . 

ibid.n.f^.p^  184 
Fifem potefiopponere,  quantumuismaritusrenuntia' 
ncrit  exccptioni.  ibid. ».  80.  f.  1 84. 

Fifens,ad  quemdenenemntbona  Tatris  ob  deliSum, 

rd  non  fit  Utfnmai^atis,  tenetm  filiaseiufdem 
are.  C.16.  D.i.T.^i.  n.^x.p.  jiy 
Fifeu  ^  deli&um  Tatris  U^rt  mnieflntis  prinnt  eins 
fiUm  quoamqm  bonore,&fmcefsiom .  md.  nn.^^.. 
pag.  518 
Fifem,infnmdenenemntbona  Tatrisoh  deliSum  non. 
Utfm  WU^Utis  tenetur  dotcm  filin  ip0us  coiiferre 
attentis  qualitatibus  Tatris.  ibid.n.yf.p.      5 1 5^ 
Sideti&nmfasris  fuerit  lafn  maiefiatisjemtmetiam 
fiiinmdotare  feenndnm  faenltates  fatris.ibid.  n.^9. 
pag.  519 
Fifcm,inqmmdcueneruntbonaTatrit  ob  hsrefim^e- 
mm  dlttm  eiufdem  filiam  non  frfcish  oi  ipsdit»» 


s.%} 


Sifraterfideicommiffarius  haberct  bona  libert, . 
poffet  de  fideicommifio  pro  dotanda  forore  tantum 
detrahere,.  quantum  teneretur frater fideicommit- 
tens  conferre.  Ibid.  n.ji.p.  xxf 
Frater,qnidotempromifa  forori  excludit  ex  viflatu- 
tiMniotani  inc.xii.  dfuccejfione  cuiufqq;  t^cen- 
dentis  niMoj^Aptia»wutritotiimX,i6,D,i,V:i%, 

Dnmmodo  fiater  requifitus  ad  foluendm  iotm  pro» 
mifiamfoluerit.Ibid.n.j^.p.  149 

T^omff  firatrisdotantis,  &  exelndentis  venit  frnter 
ex  UtereVntriscaniimQus,  &non  vterinmtnmii, 
Ibid.  n.j6.,  &  77. p.  X50 

Fxifiente  fratre,  &  forote  fiatris  frndefunHi  ab  in- 
tefiato  foror  per  fratrem  exeluiitur  i  fncceffione 
eiufdem  prndefunHi .  C.  i6.D.l.T.%6f.  d.n.i^  j 

Frater  frndefunSi  ex  vifiMmi  MedioUmi  %89.  exeiu" 
ditkfHectffioneeiufdemamitm.  iSrid.  nxo.  f.xjj 

Frater  diues  tn  dcfeSum  Tatris  >  &  Matris  cntero- 
rnmqi  affeniemim  ex  limn  nn^edinn,  tenetm 
dmmeferermfmiferm .  id,3).i.l»*5oji,io. 
pag.  jio 

Frmer  iiucs  in  conemfii  enmano  mnterm  dinite^nnte' 
..u^eanr  fcr  prim.  dotere  formm  mi^fiA .  AH, 
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SxeOffnodatter  exfratribiu  babeatibas  boua  inimi- 
faioteefiUam  id^s  feientib»tt  &  nim  eontraiiten-' 

tibus non  cenf  'tur  ifli  doiijre .  ibid.  ii.zz  p.  j  1 5 
^(AabHimfrjtfamitmr,qiiod  eoHtderitaatmo  donan- 

ii.ikii,n.9.p.  5J7 
TlfiimrtemT.ttr!S  nuriti,fif.iil.x  (iicyit  diuifio,  frw 

MatioHtpertinent  ad  maritumvxaratHm  .  ibtd.  n. 

\o.f.  5?7 
5'/  intr,-  frjtrcs  inita  fucrit fociet.ts  omnium  bonoyii»! 

fru£lus dotis fwu cammmies ,  ibid. n.ii.f.  5 j 7 
Si  neefaSa  iiitip9,netimeafoeietasfeemiAim  dtqnos 

hmsifniodi  frnfiiis  crdun:  m.irifo  .  ibid.  «.  i  i.f».  5 57 
Trobui/ilius  funt  tontnmies bsreditatis  ,  &  aquaiiter 

iiMiinii .  ibid. «.  1 5 .  p.  ,  yj8 

)Frucius  rcrHmmobiliHm  dotaliumpcudentcs  adobitnm 

tnariti  funt  diuideudi  ad  ratam  tempons  vnifor-' 

tKemintervxtrem,  &  htreiet  mariti .  C.  16.  D.u 

D.  j.§.j'7,n.z.p.  <5j5 
TruUiis  nati  ,  <&  tuTAti  poft  obitum  nuriti  d!ir.7.i{c 

anno  luQus  pcrtinent  ad vxorem  .  ibid. n.^.p.  <S j 5 
Xx  eo  fjHoi  i)xrcdvs  ni.iriti  detincMt  rcs  doiMcs  in 

atmo  luduSfnan  fxctmt  f>-ucius  fnos.ibid.n.^.p.  6^6 
Tdeie»iatameu  eH  compenfatio  .lUmcntorum ,  quibus 

fro  illoamnbiareiesmaritifiduieniHtttvxori .  ibid. 

n.$.p.  6}6 
FruAus. 

fruHus  dotis  ante  matrimonium  percepti  ai^eiit  io- 
tem.{'.i6.D.i.T.i.i.i.u.i^.p.  17 
Sententia  afierewifin^t  tannms  percrptos  pofl  difk- 


lutum  mutrimoniumati^areiotem.  ibii.  11.14.  J>.  I7 
Sluomodo  jugcaut,  eamioswmfit  iHsvuinerfme.  ibii. 

fruCius  dotts  noncedunt  vi.intOj  qiii CMfciHsdn.xit,  & 
.  traiitxu  vxorem  nou  habiiis  atatis ,  quantunmis 
vaera  matrimonf}  fufiimterit.  C.i^.D.i.T.i^  .11.9. 

TruBus  iuboc  cafa  dcHoluuntitr  Ftjco, ibid.  n.xo.f.  8t 
Fniitas  rerum  iataUum  inaflimatanim  peniemet  poH 

foliitHM  timtrimoninm  df.iidi      fr.nt  mtcr  vxorcm, 


dcntcs,maritus  non  poteji  iUosexigcre ,  necprorati 

temporis,  quo  fHHitutitmiaa.^.i6.D.i.  IiA.§.ii. 

n.7.,&S.p.  471 
Frii&tis  dotts  fiiint  Tatris  m.iriti,fi  ipfe  Tater  fujlineat 

oncramatrimoHif.C.i6.  'D.l.  2>.i.$'5J'«'J-jp«J35 
Ltiam  ft  talesfruSni  exeeian»  OHeramatrimowj.ibii. 

n.s.p.  53tf 
Huiujmadi  fruQus,  qui  fuferfmit  ad  obitum  Tatris, 

fantdiHiieHiiinter  ipfiHs  bHreiet.  ibii. 
Si  f  nclHS  cxccdentes  ficrint  confimpri  viucnte  TJtrt 

infamili*  vtilitatcm  fiUHS  non  babetius  ad  lUos . 

ibU,  nj6.  p.  5;tf 
Si  ftieriht  confumpti  in  vtilitatcm  eiufdem  filij ,  <^ 

v.voriseiufdem,filiusnon  tcnetur  comfenfare  bare- 

i^tfiVater  iufumpferit  aidmo  imumii,feeHS,^ 

a^mrepeteiMJbid.  >:.  7.  p.  ^yf 

Cj. 

Gcminatio . 

GEminat.i  confcffio  dotis  rccepta  ex  interuallo  im- 
pcdit  cxccptioncm  non  tiumcrate  pecunie,  C.  16. 
D.i.T.xi.n.p.p.  "  16^ 

Taciiim  ttudumgeminatum  parit  aflionrm  riuHctn  . 
Ccir.inatus aStis cnixam  voiuntatem  inducit .  ibid.  n, 
ii.p.  16$ 
Co-.flfio  e.xtraiuditi4itgemimaa,b^t  vim  iHMeia» 
iis  .ibid.n.\x.f.  •  itfj 

OeminaeufaSHi  babet wmrenHHtiaeknit.  fftitf.  n.  i j. 

Cc},  r..jtacoifcjfioiebeteJkexinterHaUo .  tbU.n.x/^. 

P''S-  , 
^i^i.iic  debeat  efie boc  iuterHaUHm .  ibii.n.  i6, 

Confiffto ^em!n.ita  excludit  exceptionon  nan  iT.irncn. 
tf  fccuni*,fiuefofita  fucrit  conjtautc  matrimomOf 
fiue  anteillHi .  /M.tt.l7<f>.  ntf 
"^on  folmn  co.  frfjlo  gcmtnataexcludit  cxccptioncm , 
fed  ctiam  conjcjjio  cum  reco^tioae  dcUUi ,  tbid.t, 
i9.p,  itff 
Gcncratio  . 


er  bdrcdcs  tiiariti  ai  ratam  temfons  vnijormem .    .Ad generationem  non  efi  ncccjjaria  vitalis  feminis  co 


C.i6,D,\.T.\7.«j6i'j.p.  lip 
fri^us  vcro  reriirit  ajlimatanim  fin^Ueiter  pertimnt 

uimariti.m.ibii.u,6S.p.  i^p 
fruSMs  dotis  peft  folHtam  matrimoniHm  pereepei,  nan 

fiiic  pars  dotis  ,  ,:cc  -jeniimt  in  OHgjmeiMm  iotis  . 

(^.l6.D.i.D.i.§.i.n.^.f.  240 
Sxigi  tameu  foffuut  aSimieie  iote,  &  quomoio.  mi, 

n.  6.  p.  '  540 

friiSfis fartisdotis  w>nfoluta,nonfofiuHt  cedere  in  rx 


ntmicatio.C.i6.D.i,D.i.S.X2..n.3.f.  580 
Totcfl  cffe^encratto,  qnamHitmenUvHm  varUefit  ab- 
fcifsum  .  ibid.  n.  4.  f.  }io 
Ter folam  gettitaUum  ifproximatimiem  enm  efi^mt 
femmii,poteSeJ}egeneratio .  ilHi.n,  y.f .  580 
Gradus . 

Ueaiem  iinea  inemigrmim  efi  plHS  trJknm  ranoHmi 
in  graiHtfiam  froxiHUtei,  C,i6M,U  T,  %6.n.i4. 


thtSionempai^  fotHtn  imUta  vxere .    \6.  D.t.    Biemtiori  in  graiu  in  Unea  mafcuUnaexctHiitproxi' 


£1.1.  §.54.  n.  4,  p.  ^07 
InteUige  etiamfi  ipfi  f.mina  dotem  fibi  conjiitucrit , 

&  in  fartefolnerit,  &  inpartepromiferit ,  &nou 

folucrit  pirtis  proiMifsj:  intcrufiiriaJbii.  nj6.p.^yj 
fruSus  tn  dote  futatiua  ,  vt  fiant  mariti  ,&noHte- 

neatlir  refiituere,  reqmritur,  quodfucrint  bona  fide 

ptrcefti  ,&in  oneribus  mairimomj  confHH^ti  .  C. 

l6.D.l.D.i.§.^.n.^.p.  46^ 
fruUusdottsputatiHX ,  ficxccdant  cxpciifts  in  fundo 

dotaii  faiiasfuttt  rcJiitUiHdivxori.(^  .i6.'I>.l.'JJj.. 

f^mSmiotitpmatuuivUimimmitfifiHt  H&nepo^-  ^fitatnenexbmiiikmreiitHtittmfimiutaxada.ibid, 


mioreminfexHfMHineo .  ibH,  n,  i6*p,  tff 
Grcx . 

Si  datus  fuerit  in  dotem  grcx  animaUmn  amfiim^uus , 
&  aliqua perierint  capita  eiufdcm  gregistot  Juntex 
fatibus  Jubjlituenda  quot  perierint  ,reliqHivero  fa* 
tus,  quifuperjHUt  ai  integritatem  taiiquam  JruSm 

ffeSaHtaimaritHm,CA6J0,i.TJ.7'»'iiii>-t'  <J7 
H. 

Hccrcditas  . 
jEfeiitaiwm  fotcjldari  iniotem ,& ^amoio'. 
C.i6,D,i,'P.}%.n.ji.f.  jjj 


H 
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Hxics .  Harcfis.  Hxrcticus .  Haerctica  . 

Utrts  vnhierfidis  tMuigis  f^atiui ,  qnifcienter  Ugth  Ob  hxrefm  Tatris filij  noa pmntitrbeBr€^Mte^.t6, 

wr  dieri  toniugi pmatino  aliquid  non  t^no/cmte,  P. l .  P.JO.  »'^$.p.  518 

vdnegligente  Fifco  agnofcerc,  tenetur  foUtere  lcga-  Oh  hsrefm  Tatris  filtj  de  iure  canonico  non  priuantiir 

t»io,neepotefi  «fft^titm  e  f^a, Q*         1 •  alimentis. ibid.  n.)6.p.  }ip 

T.t  %.  B.XJ .  p,                                     f6  iitter  bmrtticu  exelufo  patre  cathoUco  tenetur  dotare 

UareieswuritipolfMnt  excifere eontradotem per  emt-  fiUme4tMicam.c.i6.D.i.D.i.  §.3i.ii.3-p4oi 

4em  coHfeffatam  in  tcflamento pracisi ,  ft  cot^etfe^  Meter  h^reiica  tenetur conferre  filiabusmfeKt ,  quaa- 

ff£mfiiifiefiAfpeMtiiueratimus.C,i6.D^t,T.%i,  tam^paterfn  diues.ibid.tt.j.p.  404 

n.'i^.p.                                        187  FiUiortoioxinMpriuanttr  legitimamatermtobiita- 

Hxrcdes  Tatris  tcnentxr  ad fiipplemcntum  cot^mtdo'  tris  hxrefm.  ibid.  n.t.p.  404 

tis  f  quando Tater  conflituitntmCQiignum .  C.  itf.  Mater  liaretica,  fi  conflituta dote  ab  bxreft  refcipuerit 

D.t.T.zj.n.lX.p.                               iO^  poteftdotemapatrercpetere.ibid.n.p.p.  405 

iJaredes  patris,  &  .^ui,quandoque  tenenturfilix  ,feu  Si  vterqne  paretis  fucrit  infidelis ,  tcncttir  vterque pro 

n^ti  eoi^tnere  maiorcmihtemlt^itima.  C.16.  rata  cot^erre  dotemfiUabus  ortodoxis.  ibid.  n,  lo. 

D.j.T.%3.n.t6.p.                             %o%  pts.  405 

Hxrcsp.!tris,fi  fneritgrjuatiis  in  teftamentoadconfli-  Ilypntlicca  . 

tuendam  dotem  fiUf  eorrefpondentem  Ugitima  te-  Triuilegium  tacittt  liypotiiecxquoaddotem  traditam 

netur  fupra  legitimam  conferre ,  ft  lcgitima  non  ftt  fponfo  ante  initat  niiptias  ineipit  i  die  trad^imiis « 

coi3^ru.i  /y.u'.  11.  i  8.  p.                                lOj  1 6.  'D.l.  T.  4.  p. 

Etiam  fi  filta  habeat  aliunde,  quopoffltfupplere .  ibid.  £t  quoad  talem  dotem  fponfa  profertur  aeteris  credi- 

Uaredes  i^teudentis  dkhent  intra  tempm  interpeUari  toribns,fi  fponfaiiadifi^iiantar.  &id. ».  4.  p.  38 

ad  dotaudsm  fxminam  ad  c^cctum  ipf~m  excludeudi  Hypothcca  tn  dote  promifja  fporfo  incipit  infauorcm 

.   afMcceJlfio»e.C.i6.D.i.T.zpH.ij.p.         xji  eiufdemidie prmifflms.ibid.a.  ^.p.  38 

Si  baredes  afeendentis  interpMati  mra  tempnt  /Utn-  Hypotbeea  taeita  tetitpetit  Xfxari  m  benit  mariti  pr* 

ti  f£min.imuon  dotaucriut  fxmma  fucccdit  in  tcr-  dotc  piitatiua  ,  quando  matrimonittm  inudidHm 

tia  bonorum  p.irte ,  quam  bubitura  fuiffet  de  iure  cmtra^um  esi cnm  ignoraatia  ipfins vxaris ,C.i6, 

i.ibid.n.j^.p.                        %jg  !D.t.  P.it.n^t.^.  66 


Jisredes  vxoris,  fi  cjdcrn  mortu.t  intra  decenninm  fta-  Et  etiam  priuilegium  pralatiaiis  qneoi  etterotcredt- 

tim  non  mouerint  qtixrtmoniam  fuper  dote  nonfoLu-  tores .  ibid.  ».  ^i.p.  66 

ta  ex  vi  Statuti  Medialmd  nan  exebdnntiir  i  fne-  Bypotheca  tacita  i^cit  banapatris non  folMmpm  iote 

ceffione.  C.iS.^D.i.T.z^j.n.jp.p.             xjo  tfO"foltita  ,fcdetiampropruSAmeinflem,.C.  16. 

Uaredcs  agentes pofl  deceffum  famin^e  intra  deeennium  'D.i.'D.i.  ^.54.  n.x.p.  407 

mn  poffunt  agere,i^ad  lertiambtmmpartem.  HypothecainteUigitiereffeinbonispatris,fipaterrece- 

ibid.  n.8 1 .  p.                                     »jO  p^it ,  &  admintflrauerit  dotem  legatam  filix  de 

Maredespatris  ,&.^patemitenentnrfiliam,  t!t  .  confenfuipftus.C.id.^D.i.^D.j.f.i.n.j.p.  578 

neptimfinfiieittriatare .  C.16.  D.  i,  V.$o.  n,zj.  £tiam  fi  rcceperit ,  ^  aiteai^ami^  fmt  emfeifm 

pag.                                               jlf  filia.  ibid.  n.6.  p.  J79 

Haredes  illorm  tenentnr  iotare  iUas,ctiam  ft  fint  it-  tena  patris,ft  malc  verfatus  fuerit  in  bonis  aduentitifs 

uitcs.ibid.n.z^.p.                                  31  (5  filij ,  nott  t.mcK  dolosc  ,  qiiorum  ipfe  pj^tcr  hjhce 


Etiam  tenentur  redotare,  fiiosfine  UUdrm cnipape-      tifumfriiBum, non remanem  bypotbecata .  Q.i6J>, 

ritrit.ibii.n.r^.p.  jirf  t.D.$.§.j.n.^.p. 

gUredcs  in  ijs  omuthus  c.tfihus ,  inquibuseorum  41180-     Toffimt  t.imcn  fiiu  agcre  ad  rematitntm  pOtrit 


res  tcttcntur  infubfidium,  tetteiunr  &  ipftferuata  admintflrantts.ibtd.n.  10. p.  <Sj 

ariine.  ibii.  n.x6.p.                           jt6  Hypotbeea  a$cit  bona  parris ,  fi  bona  aJbientitia  fiiio- 

Haredesparcntum ,  jn  teucatiirdotarcficminam ,  q!t£  rim  alienaucrit,  ibtd.  n.\i.  p.  y8j 

pro  tempore,  quo  ipft parentes  vtuebant,  erat  diues,  Jtem  ,  fi  pater  dolosifcgefferit  ia  admiaiflratione  ta- 

eifque  defundis  faemtatibns  lapfa  efl  fententia  ne-  limbonorm.ibii,n.tx.p,  584 

gdtiturcfcTtur.  ibid.n.zj.p.                  517  iixc  hypotlxcainc^^iie^abiMainrii^amait^ 

Seutentia  affirmatiua  »0»  eft  improbabiUs .  ibid. » a8.  ibid.  n.i^.p.  $84 

pi^. '                                        517  Hypotheea  etimhaet^f^  banapatrisfinenbabiierit 

Hxrcdes  dQn.tt,v  ;.^.  ir.7r.ns:  fiihdnntur  legibtis  reuoca-  vfitmfruBum,fcdfe  intriifcrit.ihid.n.\^.p.  584 

tionis  ,  quibtis  fubtacet  ipfa  it^rata  .  (^.i6.D.i.  Etiam  afficitbonaipftus  ,  fi  trai^iens  adfecimda  vota 

D.i.§.4.\.n.%.p.                           418  bona  prima  vxtris  rtfemania       H^a^Mt , 

Vidcverb.  Kcuoc^tlo.  ibid.  n.i^.p.  584 

Haredes  doitantis  non  pojfunt  allegare  defedum  condi-  Hypotheca  rcgulariter  (£icit  bona  Matris  pro  admini- 

tianss  ptfi  il^tm  i^s  iemeitit  ai  efeSm rene-  flratione  kBnerm  aimntititrm  fiUerm.  C.  t6, 

candadonation!s.C.i6.D.i.D.i.§.,i.').n.().p.  <^i6  D.j.  §.4. fr.i .p.  585 

Hfredes  cxtranei,  qui  legatum  dotts  rcLi^um fiUx  pcr-  Et  nonfolum pro  dolofa  admtntftratiotte  ,  Jed  etiam  pro 

fUncrnnt einspMri  mn  inM^anttr  ab  mtere  fol-  enlpidiUi,  ibid.  n.^.p.  585 

«emUfilia.C,t6.D,i,D.3.§.t,  nu^p,          $81  Etim  pro  mah  adminiflratione  bonortm ,  qu^  tran- 

feimdo  ai  fccwidas  nuptias  tcneiur  referuare  filijs 
Pppp  tritrit 
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priorismtitrinmii.i^tiM^.p.  jStf 

Tro  J'Hiiil»>odi  honis  tenctnr  cjucre.  ibid, «.  5 .  5  8<$ 

%ja  tmenfoltutwr  hyfotbcca,  ibid,  n.6,f,  ^36 

Ignorancia  . 


Ob  ingratititdinm  fjanhm  ittMth  ftBtAtxtrgnf  , 
intmiM  certi  mjtrimonij,  non  poteji  eonflantc  matri- 
mmoreuocm.C,  i6Ji,\.D,i.^.  jd.n^.^.  aio 

9ene  ttmtifdm  mitrimmih  pkwimm  wuriti.  md, 

".3.p.  410 


IiiWfMm  inrit  excufat  vxorem  k  f(na  amifsiouis  Ob  togratitiidinem  einfdem  dos  ab  extraneo  conjlituta 

dttisobmatrimmiUmmiUiteremitraSimt  fMif-  i»  erdbieid  mmimmkim  in  genere  pot^  renoceri, 

uis  interceSerit peie»ti*fdH .    id.1Z>.  i .  P.  x  i .  fifimiiu  bduti^mi^$fH»fefsit4ettriMji.9. 

11.14.  p.                                         60  fag.  410 

JpmrtmtiaftSiittmexa^at  i  tati  pmta ,  tpumtmmih  Secus,fi  ftadiui  dimkie  nm  hiAeret ,  qno pofsit  detth 

fcianiu  iiii-is  intcrnencrit.  ibid.n.  1').  p.           6t  ri  ,  ibid.n.  10.  p.  411 

limitaBifi  elfetignorantiafailicraffa.ibid,ttj^.f.6l  lus  rcuocoHdi  dotationem  ob  in^ratitMdinem  ejlperfo' 


Dos  coi-fiirut.-i }  p.ttrc  filixHlegitimnc  cum  cxprefsione 
de  bonis  proprijs  ,  & filitt fccundum  aliquos  efi  fro- 
feUitia.C.  16.D.  i.T.  zj.o,  yi.p.  X7f 

Sijiliii  illcptima  habeattUmide,fr^uiMlimifi  aduen- 
titia .  ibid. n.^y.p.  174 

StfeHem  qnotui  totma^ptamms  fater  ^Uxeiit  ee^U' 
tuere  ex  fuis,  &  bonis  filia.ibiajn.^^.p,  174. 

tnteilige,  fi  pater  fuertt  adminifirator  bonorum  filia  il- 
lcgitimte.ibid.  ».  5  J .  />.  X74 

£tiam  filix  illcgitimtc fimt  dotmdaJifatre .  i6.  D. 
i.P.xji.rj.  j.p.  • 

tilia  iUegitima  de  inre  eimli  non  eft  necefsmio  Mpatre 
dotandaffi  ipfafuerit  diucs.ibid.  n.  56.  p.  505 

Filia  iUegitima  dotanda  efi  d  patrc  iuxta  dignitatem  , 


niie,&nmtrm^mi^de  Mbiiniet»^,i6J>,iJ}, 

I.§.40.  n.  j.p.  411 
yideverbo  KquocjlUO  . 

Inftntinenniiii . 

Ex  infirHmento  antiqno  dicente  res  traditas  fuifie  afli- 
matas  arguitur  traditas  effe  aslimatione  faciente 
venditionem  .C. 16. D.i.T. 18. n.x.p.  140 

Si  infirumento  dotali  d'.[liim  fi;ent ,  qtiod  tradita  fint 
prxdia  xfiimata,  &  mantns  rcccpcrit  pro  fc  ,&  fi- 
itisfuisjprafumiturpro  venditione.  ibid.  «4,/).  141 

Si  in  infirumento dotis  diilum  fuerit, quod pars foluide- 
bcat  intebusfoli  non  inteUigiturfaSavenditio,ibid. 
n.iS.p.  14J 

Hdevcrb.  Notitim,  &  verb.D»amaw,6c 

confcilau  . 


&  patrimoniumpatris ,  demfto  eo  fKoi  imfortat   U  iefirHmcntogMtrrentiggiatoeonfefsio  faUa  per  ma- 


ill^ttimitasjbid.f.jy^,  '  $06 

Sfurmde  iMreeiniUnmfimt  ex  neeefsitatek  fatre  do- 

tandXfbemtmnenie  imre  eennUeo .  Hbid.  num.  58. 

fag,  jotf 
fn  \mmai  qmmtitate  ios  fpurijs  fit  ^ntnenia ,  ^ii.  n. 

39- P-  307 
Sfurtatranfmittit  dotcm  fibiafatre  coUatam  adjuos 
bfreiet ,  iMi, ».  40.  p.  J07 

Indicia. 


ritum  de  dote  recefta  tm frnmtient  ereHtorAns^ 

C.i6Ji.i.T.zijt.6i^.  179 
Intcrcflc . 

Intercffedotis  prom^n  ab  extraneo,  uon  iehetnr,  9$ 
pofl  biennium  .C.l6.D.tJ>.X.i.  t9jiA,f.  491 

hiterefk  datn  .ih  ipf.t  vxorc promiffx  debetur  immedii- 
tif  nifi aliter fttconuentum .  ibid. n.^.p,  481 
llrm  inteUige,  fi  dos  fwerit  promifia  a  patrevxoriSf 
vel  ab  eius  bxrcdc .  Ibid .  n  .4 . ,  6*"  5 .  /; .  ^Si 


Mitiaconcuirentiafimid  cuin  confefsione  dosis  recef-    Cnrextraueus ,  non  teneatur  ad  intere^enifi  fi^biet 


tf  fMMftffw  exeininntexeeftionem  nm  nmnerntit 
fccunia,  fMMrftfMf  NM.  ^.ltf.!Z>.i.7.&l.it».z8. 

Jniitinm/uf^ent  cum  eet^siom  hiAetnr,fi  pefi  eau' 

dem  confiijioncium.iritus prefiitcritnlirrjci!t.i  vxori 
afscrciis,  fi.  uiuprxflare cx  fi uciibusdotisjbidji.3.p. 
pag.  168 

Vfinefi  fufficiens  inditium  cxcluftuum  excrptionispro 
totoconfefsiofimulcum  probatione  folum  Joiuitonis 
pro parte .  ibidji.}  \jf,  itfp 

Mxpaao,de  nonpctendo aliquo  ex  honispatrrnis ,  vel 
matemis  ,  vxoris  fimui  cum  confejsione  dotis  re- 
teptn ,  wm  excluditnr  esmftio  nm  numermn  feen- 
nia.ibid.n.^l.p.  169 

VjfiiUud  paUumfucrit  adieSum  exinteruaUo  .  ibid, 

Bxomieftionenuritig&inrumentoxaurisfi^imter 
frmaturfolnthMiji.'^4..p.  170 

Ingracuudo . 
Ob  ing^atitndinem  filiu,patcr  fotefi  reuoemietem 


ninm.Aii.n.6.f.  481 

IntcrpclIatiQ. 
HAredesafcendentis  ex  vifiatuti  excludentis  faminat 
ifuect0one,  debemintra  tempus  interfeUariai  dO' 
tandum,  vt  fxmiminteU^atmrexelrfn,C.i6.  D.i. 
T.i^.n.Si.f.  iji 
Sibnreietrfeeniemhinterfetlutiintrntemfm  fietuti 
f.i>ninamnon  dot.merint ,  fxmina  fiiccedit  inttrtit 
bonorum  parte ,  quamhabitwra  fuiffet  de  iure  com- 
muni .  ibid.n.^^.f,  1  j  8 

Et  drfccndcntcs  tunc  tenentur  ad  frtiUns  iUius  tcrtia 
partis  a.  d:e  obitus  tefiatoris .  ibtd.n.^  5  .p.      i jj> 
ludffus.  Iniidclis. 
ludaus,  &  infidelis ,  tenetur  dotare  fiUmeeouuerfoMj 
adfidem .  C.  16.  D.i.T.  xp.n.j.f.  504 
jEf  filiapotefi  a  Tatreludno dotem ex^ere,fi eertoip' 
fiusbonaumfuerim  tfururii  n»p^ta,md.n.  31. 
pag.  '  jo4 

Et  ctiam,  fifuerint  vfnrarii  acijuiftta,  fi  nefciaatur  do  - 
mini,i  ^uihns  fuerunt  ueqmfita .  ibidjt.^x.f.  504 


extegiuam  eOem  eonfHtutam  ^uoai  exetfikm.C.\6.    Ttterlud^us,  ft  contderit  iotem  fiUn  eomierfd  ad 

T>.\.D.i.^.l<^.n.  ^.p.  408      dem,in pecnnia  numemtnnmfoi^mnftimiffam 

JntelUge  eum aUqmbus  Umitationibus.  ibid.n.^,&  5.       auocare .  Ibidji.jj^,  Jp^ 

Itt- 
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j  . '  ^'  V  KcclrfiaflicHs  eSl  compctns  qnoad  dotem  legn- 
tjm pHelUfoMpcfi .  C,  x <J.  zx. i .  p.p ji.  1 1 .  f .  54 

Juramentim  non  vdid.tt  renmtti.ttionrm  mtilirris  I  .lu- 
liae  dc  tund.  dot.adeffeOHm  ,  vtfojjic  oLienart^ 
rts  iotMes  immMies .  C.  16.  *D^t,V,  17. »,  95. 

juramcntum  non  obligat  qiundo  ccdit  tn  alioruin  dam~ 
mm  .  Aa. 

Tale iurainentumpofftt  relaxari  .  ihid.n.')^. p.     1  ^6 
iurmeiumtfiue  ajkrtorium  ,  fiue promifforiHm  tddi- 
tmfi»^iei  emfcfniJii  dotii  uan  excludit  exeefHC' 
nem  nM  nmeriUiUotis  .^.  itf.  'A  1 . 7.XI . «.  Ip. 
pag.  Itff 
QmdfttiieNmieaumefiBrt§rim,&fmitmi^fim  . 

ihid.n.io.p.  164 
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53« 

Tateryfi  dederif  in  dotem  ius  emphythrnticim  filia 
eomprehenfd  in  inucfittura  non  cft  jduendHm  laude- 
miHm.ihid.n.i.^.p.  '33* 
Sifilia  non  fit  comprrhcnfa  in  inHeflitnra,&  ius  cmphy- 
theuticum  fuerit  Uatum  in  dotem  in^fiimatum  non 
efi  foluendum  laudcmifon.  ibid. ».  14.  p..  33t 
Si  tr.idit!im  fiicrit  KTitmatum  sjlivutionc  faciente 
vcndittonem,probabiliHS  efl  folitcndnvi  iaudcviiim . 
ibid. n.i$.,&  zj.p.  550. 
LaHdcmium  cft  folucndum  ,ft.ius  cmphythcuticu  d.7tim 
fucrit  ib  cxtrMCO ,  qui  tion  tenettir  dotarc  ,  ibid. 
n.xS.p.  $3% 
Si  Tater  hidxns  hona  hhcr.t  tradat  in  dotrm  itis  hm- 
fhytbeuticumfolMciiduin  c[i  liudcmium .  tbtd.  n.  zp. 

Legatum 


Juramentum  inteUigitwr  faStmt  fiA  tacita  conditione ,    Ixgatum  dotis  tamquam  portio  legitims  ai  exetuien- 


fifiMtumeratio  .Aid.n.xi.p.  16% 
Juramentum  /n  h<}C  non  ^eqtiitulet  4Sliigemiaato,& 
quare  .ibid.tt.zz.p.  l(5j 
Difcrimcn  qaoad  hoc  intcr  iurametttmfromifiMriam  p 
eSr  efiertoriim .  ibii.  n.X}.f,  1 6$ 

HtritsuodexeipiendimetHtrnt^meoiif^^onem  iu- 
ratmnonind^tr^ttione  inrmenti.Aidji.i^.. 
fog,  166 
jurameiOm^mmeontranenienito  remmtHitioni  rx- 

ccpttonis  imprdit  cxrrptionnn  .  ihid.u.z^  .p.  166 

JmmeHtMn,quodnoH  ejl  coutra  boaos  moresefiadim- 
fiendm.Aid. 

JuramcntumvxorisJr  fctl'<tioncdoiis,  &  confrjfto  m.i- 
riti  fuSicienterprobimt  mmerati<mem,adi^'eSuM 
exebdeniUexeeftionm .  C.  t&,  'D.i.  T.zi.n.  34. 
pj^.  I 70 

juramentum,qHod  dos  cor.fliiuta pofi  bieminm  a  die-» 
trndnSioHisvxorii  m  domummnriti,  fitvera,& 

•  realis,  &  non  faB.t  111  fr.iiidem  prxiniicat  tredito- 
riitHs  pofienoribus  martti  .c.i6.'D.i.        n.  i  i. 

tioc  iw.tmcntnm  dchet  rffe  fo.-m.ilc  ,  &  eomprehenderc 
omnta  cxprcffa  tit  Hatuto  .  ibid.  n.  16.  p.  1  pj 

Iiis  Comtnunc,&  Municipalc . 
Trom.^fto  dc  dotcrcfiitutndd  citm  claufnla,  cui  dc  iu- 
TCfcctindtnn  aUquosdebrt  rcferri  ad  ius  coinmunc  . 
C.id./J.i.  D.5.§.S.«.  x.p.  ypi 
jlla  promiffio  regulauda  cft  adnomUM  imis  mnnicipa- 
lis,  non  communis .  lbidji.}.p.  5p  i 


dm  fiUm  J  fneetffione  mortuo  Tatre  potefl  peti 
etiam  no»initomtUrimonio^,i6,  'D,  1.7.5.». 

tegatumpotcft  cjTc  vcl  cnnditionale ,  vel  ptirum  ,feu 

modale,  &  ad  quos  c(fe{tus.iitid^n.3.f.  41 
£>umodo  poffit  dignofci,  an  fit  modale,  vel  Con^tvh 

nale,ibid,n.^.p.  41 
legatm  i,  Vatre  reliBmn  jE/M  in  dnhio  fnmitm  fro 

fnto  .ihid.n.%.p.  4» 
Lrgatum  reliHum  puella  ab  extraneo  pro  eh^  mtptifs 

incertis  efi  conditi<male.ibid.n.6.p.  42, 
Legatm  doiis,  qnod  prgfumitMr  per  confefjxonem  eiif' 

dem  dotis  in  trflamento,  fuflinrtiir  ,  qu.xmuis  talis 

confeffio effet  fine  eerta  quantitatc.C.i6J).i.T.ii. 

n.$i.p.  17J 
Legatum,fcudonjtio  f.iBtim,fa4  fiBa  ab  .Ano  pdtcrn» 

pne  exprcjjione  dotis  ntptt  iam  nuptn  cenfetur  ad' 

nentitim.C.\6.  D.i .  T.xj.  n.66.p,  178 
Fallim  ncpti  non  nHmt  Knft^Nttnfttnr  fr^eSitium . 

ibid.  n.6-].p.  278 
Legotm  k  marito  faBwn  vxori  mm  inteUigitur  ejfe 

em  remiffione  expmfarum  ittredottdifnSnrii,C,i  6, 

D,  l.D.x.§.  ix.n.j.p.  47* 
Hmres  foluens  huiHfmoii  legatm  fotefi  ex^jere  rept' 

Bioncm  huiiifmodi  cxpmljrum.  ihid.  n.^p.  47^ 
Legatum  per  maritum  f.iciwn  tn  ^i4antitate,ft  doscon- 
fifint  in  fpccie,  non  prxfumittir  fa£ium  cm  omm 

compenfandi  eum  iote,C,  i6J>,l,'D.x4,  i$,  ».3. 


Si  intoeo,  in  f m  zrigetfintntm iiSm  fit  i»  frmif-    I^Mmin  iebito  voluntario  non  fntfuH^mfJLm 

ftone ,  cui  de  iurc  communi  debetur  ,  adhuc  fe-  animo  compenfandi.  ibid.  n. 4. p.  474 
ckndum  aliquos  attendettdum  efi  ius  municipalejbid.    Quodnam  veniat  nomine  debitt  voiuntarij  ,  &  ncceffa- 


n.4.p.  5pi 
Trobabilins  tmen  otteninim  efi  inscommmic.  ibid. 

L. 

Laudcmium . 

SI  bona  emphyteutica  tradita  fiia  iniotemitfiima' 
ta ,  &  maritusretcperit  pro  fc ,  &  filijs  fuis  ha- 
redtbus  debetur  dominoiire0olanimim.C.  16. 

D.  i.  V.  i8.n.4. 141 

Scais,ft  tradttafucrint inafiimata.ibid.  n.6.  p.  141 


rtj.ibid.n.^.p.  474 
Lcgatum  faSum  vxmi  per  maritm  non  iiVteUigitur 
faSum  animo  compeffandi^quamnisios^legatm 
«onfisleret  in  quantitatc.  ihii.  nj6.  f.  474 
JLegatum  proprijt  dotisfaSmimaritovxori,  ad  qnem 
effeSum  pojfit  defermre  }(^.\6.D.i  J).x.§.  1 4.  n.  i. 

ptg.  47f 
Si  maritMS  leganerit  vxori,qniiqnii  fini  ab  igfn  fernc' 
nit,  eidem  vxori  iebetur  fundHs  iettiit  em  melhh 

ramentis  in  ipjo  faSis  .  ibid.  n.  5.  p.  47^ 


S'i  muuer gaiiiens  inrc  emphythrHtieo  iUnii  dedcrit  in    Si  vcro  marttus  ieganerit ftmfUciter  dotem  iw»  ttnfe- 
ietemmaritononeftfoUteiidmUmiemim,C,  16,      tnr  lcgajfem^otmatn,»ii.n.^.p.  475 

Pppp  &  D*s 


Digitized  by  Google 


1 


I  N  D  E  X 


XXii  i  marito  accefU,  &  l^pM  x^»i  fme  qitmtHm  Setm,fi^ti^dit0  fnerit  infllimata.  ibid.  n.f.  pjftf 

diminuenda  e^i  pro  exftnfit f^Stis i»  iUinsntlferth  LtgMta dote  ffmitie  in teflamento  aBio ad eandmcom • 

tioae.  ibid.n.  5.  p,                              475  petif  eidemftemimt^m  marito.  C.16. D.i.  D.z.  j. 

lq;4tmfaclumabvxoremaritoextante  flatuto^ijuod  4P-"iP-  518 

mmttu  iMtretur  dotem ,  an  intelljgatw^  fadum  cum  Tro  legato  dotis faSo  fili£ ,  fi  pater  ill  ud  receperit ,  & 

tauint  compenfandi  cum  tali  lufrojfecitndiim  aliquos  adminiflrauerit  de  confenju  filid ,  bona  eiufdcm  pa- 

nonvidetMreffecummimftiifetfmdi.  C.i&D.  triseidemfilixremmaitbyftriteuu,  C*^^''^'^' 

i.X).x.S.i5.«.x.f.                           A-j^  *D.3.§.i.n.^.p. 

SeeimimH  atios  videtnr  faSum  em  tali  animo .  ihii.  Etiam  ft  receperit ,  &  aimiittdrmierit  ftne  eonfcnfit 


n.3P-  ^  47<S 

TigMinteUigitiareffefgSimamt  mimt  cm^nfandi, 

Terlegatum  vfusfruiJus  vniuerfalis  faSum  per  mari- 
tmn  vxori  non  extinguitmr  djebitim  iatis.  C,  16, 
2>,i.l>.z.§.j8.«.j.p.  yio 

H.iximlf ,  fi  legitum  vfusfrn^ius  dicerttm  falltim  ab 
amoremt  &obfeqMa.  ibid.  n.  4.0.  5 1 1 

Legat»  vxeiri  per  maritmn  vfkfhma  mudtmfmnm 
bonornm  cumorohibitione,  ns  dotem peteret,ft  fpon- 
ti  obiatam  ao  haredibusmaritidotemaeceftarit  fe~ 
€imiim  aliquos  perieretxfmi^niSm ,       m.  5. 

Seemiim  alios  non  amitteret.  tbid,  n,  6.f.  511 
Lig4to  V3i9ri  fer  nurif  vftfn^  jMnm  hmm- 

rnm  patrfl  vxor  ab  haredibiis  muriti  diirjnte  vfu- 


filix.  ihid,  n,  6.  p.  579 
Legatim  ab  extraneoreliSm  fili*,  &  ab  baredtbus 
foiutum  patri  eiufdem  non  ieobligat  eofdem  baredes. 

ca6,  Da,o,j.i.z. » 4  p.  581 

JLicgiuina. 

Legitima  m»  efi  rath  tiftffuia  aitmmim  it  imt 
commmifmlgnim4etm,CA6,D.t.  T,ti.M.i4. 

m-  «J» 

Lcgitima  potifie0emai9r,t>el9Uiurcongrmii9teJhu. 

le^^itimj  drhet  effe  f,ihu  alijs  filtjs  ,  ftftt  dosfiliah 
patrc  conjiituta exceffiua. C.i6.  D.  i.  T.XJ.  It,j}. 
ptg.  t6p 

D0s.1l)  ^uo  conjlituta  nrpti  contfmplatiouf  filij  rom- 
futatur  m  iegitimam  fiiij  ah  .Auo  debitam  ^  &  in 
legitimm  Mftis  Mitm  kfmre.  C.\6J>.\ .7.17. 

n.6z.  p,  xy6 


frutiu dotem exigere. Q.i6.D.i.  D.%.  5.  jy,  w.J.    Dos  ab .Auo mxterno  ,  vel .Auiafromiftnepti proba' 


fdg,  5» 

7(/»  ^Mte  tali  vfufru£iu  bteres  a  nmrtt  WUritipo- 
'  ttfi  iiire  bareditatcm . ibid.  n.^.p,  511 
9er  teg^MmfeSm^mio-ito  vxori  cm  pnbibitimiet 

ve  dotem  peteret  fecundum  aliquos  e.xtinclnm  efl 
lus  ad  datem  ,  &  legitima  filiorum  calculanda  efl 
eomprebenfadote.  C.16.D.1.  Dj..§.4 1 .  p.z.  f  .5 1  $ 
Secundwn  alios  nmefi  extinSum  tus ad  datem  ,  &  le- 


bilius  computatur  1»  legieimmiebkmeiimnef^ 

tiscx  bonis  Afjtris.  iliid.n.jj  p.  179 
Legitimaiiouefl  debitaal/  .Auo  materno  filijs ,  quiex 
eonfuetudine  MmM  liuratifimittmMatrit .  C* 
i6.D.i.T.iSji.is>.p.  191 
Slpater  fliputatus  fuerit  dotemrefiituendam  ejje  0f 
&  eius  iiberis  non  eft  comfnsmia  6»  l^itim  ^ 
dempatris.ibid.n.z^.p.  xj>i 


gitimafiliormcalcnlandaefl  detraSadote.  ibid.    Lcgitimafiliorufn,ancalculanda  ftt eomprehcnfa,  vei 


itgasm  fnerit  modicm  cenfetMr  folnmoia  dilata 
txaSto  iotis.  ibii.n.^.f.  ^  i  ^ 

^lge  ius  ad dotcm  cxtiKffutmtBftrttai  rttm  lcg.i- 

ti.ibid.n.d.p.  51  j 

giltgstm  fucrit  magnum,  &  exerient  iotem  flante 

ilU  prohib.tionc  ,  fi  fucrit acccptatmjtei^wr  ius 
ad  dvtem  cxtmtlum.  ibid.  n,  j.f,  j  15 


detra£la  dote ,  quando  per  maritum  fatium  efi  legi- 
tum  vxori  cum  prohibitione^fettret  ittm  ,«* 
vcrb.  Lcgatum  . 

Lxfio . 

Si  vxor  in  ^(limatione  rti  dotdis  fuerit  Ufa  fnemr' 
renimeRei «m  fer  reeifdonem ,  fed  fer  em^ 
mcntuminfitii^imatimttt,  Ca6.D,  i.  7, 17. ir.tj. 
pag.  117 


Si  legatm  efict  xquale  dotis  probdbititer  ius  aiiotem  Si  tafio  fnerit  vltra  iimiiim  poteB  vxori  fuccitrri 

nonccrfcretMr  c.vtinlium.  ibid.n.^  p.             51  (5  f  cr  rccifcionemcontracius.  ibid.n.14.  p.  liS 

Sl  M  Ugitofuerit  exfrefja  eanfa  mcritorm  vxoris  per  St  iafto  faUafuerit  ini^imat-one ,  &  interim  res  i$i' 

Ugium  nm  eei^eretmr  extinSm  ins  ai  iotm.  mataferieritjmarito pirtijJccenfendaefi.iM.n.i^. 

ibiJ.n.p.p.                                          5 1(5  p.tj.  lii 

Jjigato  vfufruHu  omniumbonorm  mariti  vxori  pro  1»  tontrouerfa  ,  an  fucrit  lafio  in  tali  afiimatione,ji 

muii  eo ,  quod  ipfa  pofiet  prateniere  in  bonit  eiif'  vxeirm  fpeUat  probare  inaqnalitatm.  fM. ».  %6. 

dem  mariti  fecundum  aliqiios  vltra  vfufnSnm  pof-  pag.                                                   i  i  8 

fetexigeredotem.C.i6.  'D.i.D.z.  §.4i.».2..p.  5 16  Si  vxorintraditionereiaflimata  iniotemfuerit  enor- 


Seemiim  aUot  fuf^  ej^ere  dotm ,  ft  in  tegato  iie- 

tumfueritpro  omni,  quodpoteft  prxtendcrr  in  eins 
honisjfecus  ,ftdiSiimfMeritpro  omni  co,quod  potcfl 
.  fratcndereineins  hfn^tate.  ibid.  n.^.  p.       5 16 
Stcundumalios  quomoihrKnrjn."  If^Jtum  fn.  r/r  cnncrp 


m^^  U^a  maritns  temtnr  ai  fhHhit  ex  Intep* 

ab  initio  contraBus.C.\6.D.\.T>.x.^  ^^i.n^.p.  5*/ 
Si  fncrit  Ixfa  lafione  ftmplici ,  &  intercjje  ftt  f^uca- 
inm  ad  ratam  fruSum/iipplendm  tfi  fer  mariim 

intcrcffe iufii pretij non  foluti.  ibid.  n.^.p.  51J 


tm  fotefl  vxor  vUra  vjutufriSum  cx-gcrc  d otcm  £t  vttquc  ab  inttio  ffi  maritus  erat  fcicns  in^qualita- 
Aii.n4.,&'i.p.  517      tis,feau,fiignerm.&ii.n.S.,&p.f.  SH 

flfomeiocunquelcgjtum  fucrit  conceptum  intelligitnr  Locatio . 

cefiare  ius  ad  dotcm ,  ft  dot  fnerit  data  fftimasimie  Marititt  ie  confenfu  vxoris  potefi  fundum  dotalem  ini' 
faeie»teveniUimim.Mriijij6.f.  $17  wtbiUmniMlgmtemfnslmareX,i6.D.i.T.ij. 

».57. 


i 
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».57f-  l}6      ies.c.i6.D.i.l>A.i,i6,n.i,p.  Jo8 

TiBa  iocatioHe  ftnt  eonfmfit  vxotts  vxor  folnto  matrt-    J»  caufa  dotis  ■voluntas  mMKdaWtattetinit  efl ,  non 

bare4is.ihid.n,^fi,  $09 
JHaniatim  im  firitHt  Ubertatit  fauoret  nec  fauore 

dot!!.  ibid.n.  $.p.  ■  ,  509 

Jllud  mandatiimi^fluiuiietfromifsivu  dotisJl»d.  n.6. 

Mantus. 


509 


tfotefi  eamreHoeare ,  ihid.  n.  58.^«       l jtf 
Lucrutn  cloci& . 
LHmim  dotis  effe  ex  titula  oncrofo  y  quinam  (IfiiaeMtt 
&  ipiaiiire.^.i6.D.i.V.i.Si.i.n.9.p.  j 
Eft  ex  emifk  tueraitmi  mtn  ftmpUciter  ^fed  oh  caHftm . 

ibid.n.io.p.  6 
iHtmm  dotis  ex  aUmo  flatuto  acquiritHr  marito  pcfi    MaritHsacquiritdomiaiHm  rei  detalistraiita  ^tma 
hdtiem matrimoHnim, etiam  fi  immediati pofl  vxdr  .     -  .  - 

moriatur.  ibid.  n.\  i .  p. 
Si  mMtimoHiHm  uon  fuent  confmmatum ,  nec  vxor 
aiiomiim  mariti  traiidU  fementia  aftereut  mari* 
tum  non  tiu  rari  dorcm.  ibid,  n.  il.p.  ^ 
Sementia  afserens  maritHmadbHelH(ea(itdcmdoteHtK 
^.n.i},0.  t 
Sententia  meiU{iiivmi[si^Ui8Mkn.  AkUiu  14« 


rofeetMt. 


u  afiimiaionefatieme  veniitivKm.  C,  i6.  D.  i . 

T.X.U.^.p.  14 

SecHs,[i  tradita  fner^  ia^Rimata  >  vel  afiimiUa  afii- 

mattone  mmfaeienteveniitkaem.  Aii. 
iiOTitusetiam  dcqnirit  dominium  ,  fi  rcs  tradita  fucrit 
ifiimata  cum  eleSio/ie  eiitfdemx  vel  adrcfiituendam 
tem  ipftmt  vel  eiHspretinm.  ibii,  n.  1  x.  p.  17 
iiaritus  inito  matrimonio  habet  ius  ad  iuterejft  dotit 
framifia..C.  i6..'2>.t.  T.  ».^.f. 
/hitentia;  ifierem  marifmm  biirari  ioteat.   Mlaritns-  fiante  fiatnto-eHem  ieferente  tmtmm  iotis 


pofl  initum  m.itrimonium ,  etiamftnon  fuerit  con- 
fnmmatum,  nec  vxor  tradiiSa.  ibid.  a.  if.p,.  8 
Sxeife  n^t iniaeo  fkminanoii  traMfa ,  neeearmiiter 
eegnha  ex  eommHni  vfu  diceretur  tantum  fponfa , 
& fiatulHm  ioqHeretur  de  vxore.  ibid.. n.i6.p,  8 
Mxcipe  item  in  matrimmuo  in^iAerum.^  ibH.  n.  1 7.  f,R. 
Uemmfinonfuerit  cogiuta%nee  traiuStaejieulfa  ma^ 
riti.ibid.tt.iS.p.  9 
SifiatutHmioqHatHeie  xi;xoreiH&i,&  nonfueritna- 
duSa,  neccognita,  marituslucratur.ibid.  n.  1 9.  />.  9. 
Si fiatutum  loquatur  de  vxorecopulata,  &  nonfuerit 
cognita adbuc  maritus  lucratur.  thid,  n. %o.  f.  9- 
iiiaritus  non  lucratur  dotcm  ,  fi  pofl  initum  matrimo- 
uium,&  adhuc  nan  confummatHm,vxorprofiteatur 
iHKeligione.ibid.n.xt.p.  9. 


mortua  vxoiTfmclibcris,  an,  &  quomodoacquirat 
dotem  tatum  promifi>mi,vide  verbo  Dos  pcOfliiira. 
Lucrundocts;  flamcimi  ^uoad  lucranidotis. 
Dos  quoad  lucrum . 
MaritHs  quoad  refiitutionem  dotis  non  b^Act  dilatio- 
wem  amidem  in  iotefutatiua,    i6,D,i,T.t  1. 
n.  IX.  p.  58 
HaritHs  in  dote  pHtatiuapoteft.  eameniri  vltra  quam 
emmuoHf^.ibid.n.i^.f,  5S 
MaritHS  non  lucratur  dotem  fUtatiuam  ftfi,  obitum^ 
vxoris.  ibii.  n.i^.p.  58 
UaritHs  potefi  dotem  putatiuam  detineit  fru  exfei^s 
vtiliter  fiiHi^  infnndodotali.  ibid.  «.15.  p.  58 
MaritHS  iadote  putatiuanon  facit fruQus  fuos  quoad 
exe^Uupifetouetamatrimomi.ibidft.x6.p.  5S 


xo 


item  lucratHT ,  fi  fefiea  pcoftfsa  uaturaiiter  mth    Maritus  uou  aetfiirit  Datem  futatiuam  ohaAUterium 

vxoris.ibid.tt.iS.p.  58 
Maritus  non  lupratMr  dotem  putatiuam ,  fi  vxor  pro- 
friaai^oritatedifeedatau  iffo.  ibid.  ».19.  p.  59 
Maritm  potefl  agere  it  ialo  omKrfHs  vxorem ,  qum 
fcievter  eoi»a3atiuuiiik^aiS'''^aH»,ibiiji,j^ 


riatHr.ibid.H.xyp, 
IReijcitHrcantraria  fententia.  ibid,  11.14 
StMte  fiatuto  deferente  marito  lucrumiotitfr, 
riente  vxore  fine^ltberit  marituteaaiem  mm  tmra^ 
tur ,  ficulpabiliter  omiferit  oneramatiamoaiq fifii^ 
mtreSA6.D,i.T.}.n.S.p.  31 
Mtritus  tueratmiotem  promifsam  exviBatuti  eHem    itiritus^Herautmitttateumatrimonij  repetit  expen 
deferentislucrum,  quamuis  vxor  detffserit  penden-       fas  ncccffarias itt  fuuio dotoUfi^as ^ UOU fit  vtuet , 
teterminoaiiffiusfolutiouem.ibid,tt.9.f,.      51       ibid.u.j^.f.  <{f 
Itiam  fi  fiatutum.  toqpKtetur  m  termims  iotis  iata ,    Maritm  putMiuHs  poH  fcieutiam.  nuUitmis  ,  temtur 
ibid. n.ll.p.  52.        fruBus  intermcdios  a  die ffginitin, & i^ffUutieuit 

Extante  iiatmo,quoi  maritmmortua  vxore  non  pof-  reddere .  ibid.  fl.jd.f .  ^4 
fit  eompetti  aiiotem  refHeueuiam  poteft  agere  ad  TerJeHerame  vxma  maritus  facit  fruSitt  iorisfuos  , 
lucrum dotis prom  fsa.  ibid.  n.  ix.  p.  55      qHantwm^axftiantetmamatiaHiiaiitAii, u^yf* 

Luerum  dotis  pHtatiua  non  competit  marit»  ex  obitu  ft^..  6^ 
vxoris.C.i6.D.t.  P.ii.n.  14.  p.  5*    Uaritmfutatilmsbona^deiperfeHerante  igttenmtia, 

£xtatttefiatuto,quoddecedcmevxo<r  fme  lihcris  m.i-       fi  plus  expenderit ,  quam  impment  fruBus  dotis. 


ritus  lucretur  integramdotcm  lUam  non  acquiritffi 
extentfiiij  vxoris  exprimoUtatrimonio.     irf.  D.t. 
T.l6.tt.^t.p.  115 
luai^  dotis  renuHtiari  potefi  per  maritum.  C.i6.D.i. 

D,f.S46.n.6.f,  417 
£McrMttfflfM.M  ftataaiinquoAdlucrnaidoc»  « 
M. 

Maiidacum . 

M,/tndatHm  iucaufa  dotis,  ucc  rrpir.it  mortt^ 
mambatis,  Uee  potefi  rei»c»i  fcr  ipfim  bare-  Mmitus. 


non  poteh  datemretiuerefroiUoexcefiH.ibid.  0.^9, 

^'^-        .■  j      ■  .,  ■ 

Maritus  piitatlHHS  ttOtt  gaudet  pnutle7;io ,  ne  conuemrt 

foffit  vltra  fum commodi potefl.ibid.  n.^^.f.  66 

Maritus  futmium  eoutraSii  uuptijs  inuaUiUs  vtrfue 

ignorante  cognito  errore  repctit  don.ttioutm  fnywo^ 

tti^tias.C,t6.  D.  i.P. IX.  n.  lo.p.         '  71 

Meritm,  foi  eoutraxit  eum  ^uorantia  fciente  vxeet 

rcpetit  donatianempropter  nnptias.  ibid.n.i  1  .p.  71 

mtus,fifuerit  ignarHs  iuris  ,  &  nmfaQi,frJKm- 

MW 
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U»s  non  repeth  ioimitMm  fnpt»  nnpttdt .  ' 

».  11.  jp.  11- 
hUritns  confcius  impedimcnti  repeiit  donationcm 
propter  mtptias,  ft  matfimonitmfmfiteritcwfiaii'- 
matiim.  tfiid,  n.  i  p. 
Mtritus,  tjui  coiifciiu  nuUitatis  matrimonij  ob  defit* 
ffnm  dtatis  in  vxtreeandHit  dnxit  ,  &  traitixit 
non  futit  frnUns  dotis  fnos  ,  eiiuiitumnis  onera  ma- 
trimon!jfufiinMerit.i^.i6,D.i.T,ij,n.p.p.  8i  * 
fnt^  i^eidmitfiji».  ibU.  n.  lo.  p.  8x 
Maritnt,  quivxorcm  dn.xit  niill.i  fa3.i  mcntiane  dotis 
noupotcjl  ipfam  compellcre addotem  .  £.  \6.'D.  \. 
T.i6.n.p.p.  114 
KlM-ints  fcatndns  ,  cni  traditafuit  dos  primo  marito 
tonfiituta^cxtantc  flatuto  ,  quod  dcccdcute  vxorc 
finc  lAeris  ietemUuretnr,  non  acquirit  integram 
dotem,fi  vxor  deceffcnr  nulUs  ex  fcrcliBis  libcris, 
reli^is  tamcn  ex  pnmo  mutrimonio  .  ibid.  n.  51. 


tnrpi.  Aid.n.^.p.  gg 

Si  m.ut-imon!umc  >titra[iuftt  inter  libcrum,&ftria,n, 
vci  icontra,tMae  nulUpdnaemntittitiir . 

P«-  80 

Mntrimouium ,  fi  fucrit  initum  intcr  liberum ,  &gih 

eiUam  cum  ignorautia  liberi  fenteutia  affcrengn» 
eiUamdotemnonperdere  .Aid.n.6.p.       .  80 

TrohAiHini  prrdit .  ibid.  n.-j.  p.  80 
$i  matrimomum  fuerit  inualidim  refpeSn  atatis  in 
fitmitta  cnm  feientia  mariti,  qui  e<m  m  dommntrs' 

dtixcrit,  m.tritusvon  f.icit  friif^ius  fuos,quan:uis  ft- 
Jlinucrit  onerj.  matrmonij .  ibid.  n.p.p.  81 
^frnSnt cederentfifco  .  ibid.  n,  i0.p.  H 

Aliiior  . 

Fjcmina  minor  nequit  alieaare  bonaimmobilia ,  etiam 
ad  finemextrahendipeeKninmprtdttefinetndieit 

dccrcto  .C.i6.D.\.T.l6.n.z6.p.  I \% 

Fxmmj  mtnorfine  dccreto  imiicis  ,  poicjl  traderein 
dotcmbonaimmobiliaimeftimata .  lbid.n.ij.p.  iij 


EttMneMqiurittantum,qMantMmdattmfitvniexfiii]s    T^on  tamea  bma  immobilia  ^cjiimata  ^^tmationefar- 

cicntevenditioHe?n.Jbid.n.i8.p..  IIJ 
Si  minor  tradiderit  bona  immobiiia  afiinkUa  iUa  ^i- 
matia  non  facit  venditionem  ,fino9  faerint  fernata 
inrisfolenmitates .  ibid.  n.  ^o.  p.  119 
Sitradidcntbona  !mu!ohtli.:fimul,&  mohilia  ^Jlimata 
in  dotcm  venditiofubjijiit  quoad  res  mobiier,  sM. 


primi  matrimonij,CHi  minus  traditum  efl .  ibid. «.  5  j . 
pag.  115 
Marituspoteft  valide  rematiare  luero  dotit.  C.\6.D.\. 

D.  I.  §.      n.  6.  p.  417 
Uaritus  promittcns  refiitnere totam ,  &  intcgram  do- 
tcm  inccUigitw  renuntiare  Inero dMis,  C,i6.D.i. 
D.  i.$.47.».  4./>.  419 
idaritus,  an  pojjit  rcnunti.ire  liicro  dotis  creHtOribiiS 

refifient ibus . y}dc vctb.  Rcnumiatio. 
Maritus,  quipermifttvxt/ri  difponere  per  tejlmenttim 
de  fuadote ,  an  pofjit  illam  pcrmifsioncm  ,  y  tcjla- 
mentum  rcnocare  ante  mortem  vxoris  fettsetttia.* 
affimatina enmfnis iuribns.  f.i6.D.i.*D.i. 
n.i.,&i.p.  4n 


Minor,fi  tradiderit  resimmchiles  n(l  in.itcis  in  liptcm 
fvic  iuris  folemnitatibns,  &  deittdejati*  maiar  ex' 
tr  i  qttinqMemdumnmireelamatterit,  tenetvenditio. 
!h.d.)i.^;.p.  iro 
Minonbus  conceditur  rcjiitutio  ittintegrum  quoad  cou- 
traSnsminnspmdenterinitos ,  C.  i6,7>,  i.  9.,  I« 
§.55.».i.p.  447 


SeutcKt:a  ncgaiiiia  cum  Juis  iunbus  .  ibid.  n.4,  ad  7.    yideverbo  Rcllitutio  in  intcgrutn. 


Trob,ibilii<s  non  fotrf}  tn.iritns  illm  faenttotem  ,  & 
difpujitionan  rciiocjrc.tbtd.  «.7. p.  4J4 

Maritus,fi  fucrit  in  moraexigendi  dotem  promifia,  an 
perictibm ndctr.  ■.mputrtur .  I'idc  vcrbu Mora . 

$i  maritus  ~u  ipt.iutnt  pyomjjorcm  dotis  cuwjcientia, 
^nod  noH  crat  Jblucndo^criculum  ad  tpfnm  maritnm 
pcrtinet.  C.\6.b.\.  Da*$^.  nx,  p, 

Vide  vcrbo  Pi-onMllor . 

MUritns,  tpd  promifsit  res  indotem  datas  refiitnere. 


Monaftcriuoi . 

Moiuficrium,  in  q;iod  bon.t  p.itris  ob  illius  profefjionem 
dcucncnmtftcnctur  jiiiasiUiusnatas,  &  ctmeemts 
antc  profc/sionem,  fiuelegithim,  fine  Ui^^imas 
dotarc.  C.16.D.1.  V.^o.  n.ip.p.  j  1 7 

SecHS,Jiconceptaefset  pojiprojejstonem .  ibid.  n.p. 

Mf.  517 
Ettam  tcnetur  d»tare,fnamm  fili^efset  dimtes.  ;bd. 


a.Si.p. 


MoDctas. 


i»7 


ant  eertnmpretium  pro  rcbus  non  patefi  partim  in    Tromifsa  dote  in  certa  monetarum  quantitate  ,  qmi 


rtbMs,partiminpretioreflitucrc.C.  i6.  i.D.z 
Ma.ter . 

Miater  in  defeBnm  VMris ,  &  .Aui  paterni  tenetur 
datare  filiam  .     16.  D.l.T.  JO.  ».7. p.  jio 
Etiamfi  filia  fuerit  lUcgitima.  ibid.  n.S.p.  510 
7i[Sntamen,fi  filia  fueritdiues.ibid.n.^.p.  510 
Jdater,an  habeatfut  bona  hypothecata  pro  adminifir.i' 
tionebonorum  adnentitiornmfiliorum .  yidevccb, 
Hypotheca . 

M  urimonium . 
Matrimomam  reprobaium  a  lurcciuiU,  &  non  a  iure 
ttmideomilUpaiut  Jubefi,fsne  eomrthentet  fnerint 
.  /eientet  ,fine^norantet.  C,  t6.  D,  i.  T,  l$.  n.  j. 

«S-   19 


rum  plurcs  Junt  Jpecies,  uonJaSa  exprefsioae  maio- 
ris,  vcl  miimris  valaris  ,  anpremi/sio  intdiig^* 
fit  dc  Jpccie  maioris ,  vet  minoris  valoris  fententia 
pro  fpccieminoris  valorisrefertur.  C.i6.  'D.  I/A 
J  n.  1.  p.  478 

Tlurcs  rationes  pro  bae/ententia  refernMar .  ibid,  n.  j . 
4.,&5P- 

Contr.irij  fcntcntiarefertur  pro  fpccicmaioris  valoris 
cum  eius rationibus . ibid. a uj6. adll.p.  47^ 
TreitAiHm  foinenda  funt  fpeeies  maiaris  vdoris.  ndd, 
n.w.p.  479 
Monetataxataiuxtaccrtum ,  .&  dcterminatum  v^io- 
rem  noucfi  foluenda  mfi  iuxta  Ubmvdeim.C-^6. 
L.i,D,i,%j6,n.^.p.  5S8 
Mora 


JMr/M0i|Ani ,^ianio  dieatmrprobH^atex em^eL^   Sitiaritiit lo%ambdmerittiiormiitttmitniendopro' 
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mi^ortt»  pn  iote  promifiaj  itavtprcmifsor  faS»  Mtntiti» 0teefitMt  tumm  Mitmu 

fititHpotnisad  foliicHd!!rt:,f:  hii  fuerit  debitwnetef- 
farius  pertciUiim  eident  imputatnr ,  C.id.  ii.l » D.u 

Simaritus  Iwifjm  bahucrit  mor.xm ,  &  promifsorfuc- 

rit  "Bater  vrl  altus  ,  qui  dotare  tetutHFffericiiMm 

MM  impiuatiir  marif .  iAnf. ».  5. 
Sipromifsor  fuerit  dehitor  cxtrjneus  omnino  •voltm- 

tarius  nuUa  frtccdente  obiigMtone  pericdiim  ex 

m»a»miperti»etadmmitiim.ibid.  H.6.p.  $24 
iiitmmod»  m0MWQ>ifiieiv$kiS!^9ia,irid»M,7.p,ii4 

N. 

Nepos,  &Neptis. 

NEpotescx  liiici  tn.ifiulinajlanteflatutoexclufiuo 
fdtminarum  a  fiuccffionc  afcendcntis  excludunt 
fdmiaas.C.i6.D.i.T.z^.n.i^.p.  x^^ 
i^itatnuis  fxminit  ftntititgrniMgrvjtimuea ifeendenti . 
Ibid.n.i^.p.  Xj4 

'Hfpotesj  vt  cxciudant  famiim  ktguimfnxtiiettret 

iebent  ePc  iLiti,  velfaltemcMcepiimpwre  ielat* 

fuccefftouis  .  ibid.n.  16. p.  Xj4 
^potes  afccndentisjnon folum  excUiinntfeminasexi- 

ftcntibus  filiit  eitfiem  ,&i  etim em eifiem  filtjs- 

concurrunt  ai ens exdnieniat .ihii.n.x^.p.  xjj 
'H£ftis  exfratre  excluditur  a  fucceffionepatrui  pritde- 


6yt 


ipfunt  non  eSe  faluendoteaetnr  1 
ftitncndam  .  ibid.n. \6.  f,  14$ 
Si  aceeftnrit  m^me  matrimenio  fciens  ieUtmetit 
non  rfie  f^lueniojWftOKm  «f  iBm  If^imghfim, 
ibid.n.ij.p,      '".  .  ,  .1 

^^gminniehitnnmpoffnn»  ^  ntmrinintis,C,\6M. 

i.-P.ji.n.j.p.  ji7 
"Hgminadebitarmffi  iata  fuerint in  dotem  nfiimatio- 
tiefseienteveniitionmRantferimUwimtifJimi 
intnfhltilk^imata .  ibid.  n.$.f»  J%y 
Notarius . 

tilfftmkudixeritin  it^nmentoiotali ,  ^noi  ««'I- 

tmreccpit  in  fui  prxfentia,  &  tclliiimdotem  in  taiu 
ta  quMtitate  nnmeratam ,  non  potcji  oppanere  que- 
relam  dotis  ntmfobM  .C.\6.D.i  .'P.%o.n.t,f.i$l 
Ftrba  Jiotarif  dicuntur  verb.i  partis  .  ibid. 
Toteft  tamen  maritnsexhiberc  tcftes  adprobandum  pe- 
ennimim  fmffemmteratam .  ibid.  n.  %.  f.     1 55 
T^f  0  t.trius  tunc  pHiiiretur  pxn:ifalft .  ibid.  n.^.f.    1 54 
.Au  oac  pana  wm  Ubcratur  l^tarius  ratione  eonfM' 
tniim$Jhid,n,4.f,  154 
'HStarins  qmtmuis  ratione  confuetuiinis  Uheraretnrt 
non  tampt  fubfifterent  timntiata  in  insirmento , 
ibii,n.f,f,  154 


fni^iferfratrem  gatrisipftnt negtis .  C,  i6.  D.  i.  ^^sterms  non fnbiitnrfMis  fatft,p iixcrit,  numera- 

V.x^.n.^.f.  nitf& traJuiit,nonaiiitncUmfiiain  fni  f  &'tei' 

Stante ftatuto  MeiitAani ;»  f .  1 8 8 .,  ^ zpo.  ibid.  ftinm  frffentia .  ibii.  n.6.p.  154 

no»  foteftvenire  in^iionapatritgrmUfnnSiy  MuerfnsiiiftmmentmftceoneeotmftntiUaeUiiifnln 

'  ir  ifnare .  ihii.  n.  t  o.  f.                      X54  poteft  maritns  opponere  qnereim  non  nmeratet  fe» 

^aterncptis  cum  deccfiertt  antt-  c.^fiittifi{ccefltonis,non  cunia  .  ibid.n.j.p.  154 

foteji  ins  traasferre  inftUam .  ibid.  n.ii.g.    x$a.  ^tarins,qui  dim numeratamfuifte jpecuniam infni  f 


T^it  non  potMrapri^^^arepatreniJemmmmmi 

p.ttcr  ius  h.ibet  fuccedcndi  nempe  feamdmfnaUta- 
tem  ma/culittitatts .  ibid. n.iz.  p.  ^54^ 
^lfptis  exfratre,ftanteftatuto  excUidente forom  ra- 
tione  fratris  in  neceffariamem^e^tentimttiam ex- 
cUidttnr  .ibid.n.ij.p,  155 
TAw  iitristrAmmtftatnta  forori  ni  fnceefftonefratris, 
ipmtvHkimtiitgH  fttiit  dtetimfraeatjmijn.i%^ 
g$S-  _  ,  *5<J 


& t^Umpn^ntia punitur pana  faift,fi  < 
twr  pecuniam  fuiffetmmm  iufiudo  mbfi^ 
(itm.ibii,n.i.g,.  t$f 


''^ride  vcrbo  Patcr. 


jimpaterm  m  fiipMm  fU^  tenetwr  iotare 

neptim.C.\6.T).\.V.io.n.x.,& 2  3oS,&  ^o^ 
Etiam  ft  neptis  fuerit  altuudi  iinesjbtdjt.^  p.  jop 


ft^eptitexdnitttmrifar<nreiefunSi,iecninsfnecefsio-  ObUgatnrperfnrinsmpotentefiUnamitpatmmti^art 


ne  ag^itnr,  non  exiftente  fratre  eiufdem  defuvBi,  & 
concnrretue  foUun  forore  cm  nepti  ex  edtcrofratre.. 
ibid.n.ip.p.  156 
'Hcptis  lcptima  ex  ftUolegitimeft  dotanda  ab  auopa- 
terno,  fifiUus  fit  impotens  .C.\6.D.i.T.  jo.»;.  j. 
fag.  jop 
Wtim  ,fi  negtisfnerit  alinnie  iines .  ibH.n.^g.jop 

NonKndcbitoris. 
Tt^pmen  debitoinsiatminiotm  fro  certaquantitate 
inteUigttur  eumplenoinretransiatminmaritiim  ^ 
C.\6.D.  i.T.li.n.ll.f.  14J 


neptim ,  ac  Matcr.  ibid.n.  6.  p.  jop 
Si  duo  permtfcrir.t  fuj  bona  dctiueri  per  nwitum  vjq; 
ai  integram  dotisfutisfaSionem  fine  alia  reftriOimm 
obUganm  in£oUinnt,.Cj.6JI>^  iJ>,x.i.  37.»>1« 
pi^.  507 
Si  plmes  fm  obUgati  aiiotem  refiitmnim,  fei  vmu 
principaliter,  alij  accefforii  Uberato  principali  etiam 
aUi  intelliguntnr  Ubetati.  C.  id.  D.i.  'D.^.    j  i. 
m.4.g..  6a4 
Faaum  . 

'VyAUm  ie  nonpetenioaUqniiex  bonis  patenus. 


J^gmen  iebitoris  compiitaturinterhonamulieris,  ibid.  r  vel  matemis  vxoris,fimulcumconfeffione  mariti 

SiprinsfaSnfneritpromifftoiotisincertaqnantitate,  ieioterecepta  nonpleni  infert  foUitionm eiifim 

& pofieadatmnomeniebitorfsintHtigitnriatm  iotis,nec excUiditexceptionm.  C.16, D. i.T.xi. 

cm  pienoinre .  ibii.  n.i^.p.                  144  nu.  jx.  p.                                       1 69 

Wt  fic  maritns  aeqmrit  omnes  aQiones  « tam  vtilcs ,  j^t  paEtntn  iilnd  fntrit  aiitSm  tx  aUenuBo ,  Aii, 

fiiimiireSat.ihii.n.i^p.                    144  n».  jj.p.  l6p 

^fgmen  dcbitoris  datm  fmpUcith  in  doicm  finc  alu  Tromifsioni  dotis  incerta  ftmpUciter  faBa ptr  paflum 

exfrefsione mteUigitnr  iatm  im^imatm  .  tbid.  nudumcoK^tit  aSio , C^d.  D.i .  Da,   j  i .  nu^. 

Fattc. 
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"Pater ,  qui  {IrfuUtits  e(l  rcidi  fibi  dotem  morrua  fili.t        de  dotatam .  ibid.  n.(;,p .  ipj 
^eret  ad  candcm  rcpctrndam  adionc  firiSi  lutis .    Tater  tenetur  dotem  coiifcrre  filtjs  propria  filne  amfr- 

tua  etiamfi  mipferitfine  dotisprmtfsimiejSni)t.\o, 

p-i^. 

Vater  tenetnr  dotare  fiiiam  cxcedcntem  15.  annm 
etiam  fi  v.upferit  itifcio  patre .  iMji.  l  196 

Kti.iwfi  r.npfi  rit  pcrfotix  vili .  ibid.  n.  1 Z.  p.  25)7 


aie 

l 


^,l6.D:*l.T.J.n.p.p.  49 
Tater,qHi  flipuUtus  eft  dotcm  fibi  reddi  ,fi  a^erct  rx 
'iBortc  martti  ad  iUisis  repetitiouem  agcrct  iudicio 
hmut^fidef.  ibid.  ».io.  p,  49 
Tater ,  qni  confcitis  nulUt.ttis  vi.urimonij  filix  e>xd(m 
filia  f  &  marito  ignorante  uon  repetit  dotcm  coUa- 
^<tm  ,fi  fifft reiotare,  C,  i6,*D,  1 .  T.  li,.  w.  so. 

Scciis,(immpofptredotare.ibid.u.zi.p.  75 
£tfi  filia  fineaUfsuupt^sdetegitrit  fifcuspet^kTatre 

■  dotcmreuocare .  ibid.  k,  xx.  p.  75 


Li umft  tnrpciA  vicam  ciegcrtt .  ibid,  n.ij.p.  ajl7 
Si  pcr  fiatutum  fiatuatur  minus  tempus  z^.  anmnm 
adtraicHd.is  fj.tas  niiptn: ,  &  filia  po(l  illud  tempm 
ihfciopatic  nupfcnt  p.itcr  Jccundum  aliquos  potefi 
ipfam  dotepriuare .  ibid.  n,  14.  p.  %97 
Congeueniiusuimpotefipriuare .  ibid.n.l^.p.  25)7 


Tater ,  qui  ignarus  nuUitatts  mutrimoinj ,  vel  contulit    Sifilia  fornicetur  poH  tempus  Jiatuti,  fcd  tntra  tcmpus 


dfitem  pro  filia,  veldonationem  propternuptiaspro 
fiUofcieatevtroque  coniHge  miUitatem  vel  dotm, 
vel  donationmrepetit.  ibid.n.  lA.p.  75 
£t  vtique  in  boc  cafupot^  agere  ammt  ex  Hiptdatu . 

ibid.uH.xj.p.  75 
Tater  auandoq;  tenrtur  fiUa  eonfiituere  iotm  maio- 
rmlegitiifu.  C.  16. D.  i.V.xj.n.  16. p.  10$ 
Tater,fi  condito  tefiamcnto grauauerit  barcdcm  ad 
eoufiitunidam  fitiatdwm  eorre/ponietttmlcgitinir, 
&  hxc  nonfic  coi.  un.:,  tcnrtn,  l/xresfuppiere  vfq; 
adcot^uitatem.ibid.n.i^.p.  zo% 
JSi  Tater,  vel  ama  viuentes  non  coifiitueriut  fiUa,feu 


iuris  comrnumsJecundHm  aU^mpaterpe^  ipjjm 
date  prmare.  ibid.  n.i6f.  ijjg 
Secnndum  atios  non  potefi  .  ibid.  n.  1 7.  p.  xj»8 
(^ongrucntius  potefi  .  ibid.  ».18.  p.  198 
2>aier  in  bypotbcp  ,  qua  filia  nupjerit  pefi  tmpus  fia- 
tntiyVel  iuris  communis  perfona  viU  non  potefi  com- 
pclit  .:d  cor.fcrcndam  d«m,i^fiiHxea  fHditatem 
viri.ibid.u.iff.p.  xjji 
Tater  nou  teuetur  dotare  fiUam  mAeutm  M^pw  »- 
trai').  Miiiim,  fi  Tater  99Ut eam traiere wro  ii- 
gno ,  ibidji.  xo.p.  %jf^ 
SecHSt  fi  HH^eritviroiigHo,  ibii. 


uepti  dotcmiflxfiicccdiint  dcimveimHHi,  aqnaUtir  Tatercti.mdc  itirc  cunouico ,  potcfl  prinsre  ftliamdo- 
cummafculis.ibid^n.ip.p.  lO'}       te,quxnuj^fitindigno  .ibtd.n.%i.i  &  xi-p.  300 

,HortHo  Tatre ,  qiti  non  ci^iti^  dotem  i»  quantitatc    Tater,fi  fiUa  m^erit  viro  iHi^»,&  vterque  fitpm- 


legitimx  potefi  fiUa  ex^tre  cotapkmeHtHm  .  ihid 

.  m.io.p.  105 
£xcipe  mfi  fiUa  in  taU  dotatione  liberi  remmtiaueht 
bonis paternis  ,  &  auitis .  ibid.  n.ii.p.  io6 
^d  taxuitd.tm  coi.gruieatcm  dotis  a  Tutre  confiitutx 
qualc  tcmptisfit  attcndendnm .  ibid,  n.^l.p,  Z08 
yide  verb.  Tempusj  &  verbo  Taxatio . 
•Dw  f«W0  confiitHitur  i  firatribus  debet  cffe  fimpU- 
ter  eoi^ruj ,  &  qnoniodo .  ibid.  nu.  jS.  p.  lo^ 
*Dhs  potefi  fci  undim  circiimfiaMias  confiititi  a  Tatre 
vniex  filiabiis  m.xior,aucfinmwr.ibid.ii,^9.  p.  209 
IPatcr  qiio.td  dotcm  aducntitiam  non  cfi  l  A,..';w«i  .1 1- 
minifirator.  L  .16  D,l,  T.Xf.  n.  19.  p.  x6<\ 
TaterfiupratorisyirghHttenetureamivtare^fiflupra- 
torjiiiusnonb«ibeatfHoiiotetS.l6Ji,U*i>.i.§.io. 
.  nu.}.p.  yj^ 
Tater,  quoi  bs  bac  caiifa  impeuieret^impHtaret  iv  filif 
tegitimum .  ibid.  n,  4.  p.  5  78 

74fcr  extitido  onerojfo  tcnetwr  dotarc filiam  .C.i6. 

D.l.T.t.S.l.tt.xj.p.  10 
Tntcr  tcnctnrdo^are  filiam  inre  a£tionis  ,  &  oficiitM 
Judicis  c(l  ncccffitatis .  Ibid.  n.  2,8.  P.  i  i 

Tater  ex  HeeeJtitatttteHetmJ^are  fitim ,  C.i6J>.i, 
T.zij.n.^.p.  793 
^n  foluifi  tc/ictur  cx  lurciutnrali  ,  jcd  ctiJm  ciutii . 

Aid.H^.p.  xpi 
^imfi!ijstl!rgieim:s,  &/pHrias,ibid.a.%,p.  xpj 
]Uimemaiu!puiJs.  iuid.n.6.p.  2.p4 
»UmfiUas  diuitcs .  ibid.  n.  7.  p.  a>>4 
Tater  tenetur  filiatn  famiiias ,  qua  m^it  fiue  dott-» 


pcr  exHotHrtai  pietate,  teueturaUqHH mbm  dmt 

lonfcrre .  ibid.  «.  zq.p.  |0I 
Tatcr  voienti  filii  fpirituaUtermiiere  tettcturdotem 

ncccffjriam  conferre .  ibid.  «.17.  p.  jo  l 

Etiam  //  fit  iam  iitgreffafine  dote  ,  ac  promijfione  eiuf- 
dm .  ibid.n.x6.p.  je» 
Tater  tton  tenetur  tantam  dotm  conferre  prp  «Kptijs 
fpiritualibiis,  quantam  pro  tmporalibns.tbid.  n.  ip. 
pag.  pi 
Tater  Judaus,&  infidelis potefi compcUi ad  dotandam 
jiliam  conuerfam  adfidm.  ibid.  n.  30. p.  504 
Et  f':.t  potiji  .;  V.::rt:  l;-dxo  dotcm  cxigcrc ,  fi  ccrto 
ipjiiis  boua  HonJuenM  vjurariiacquijita.  ibid. ».  j  t . 
pjg.  j04 
Tatcr  luixns  ,  fi  contulcrit  dotm  filix  cor.tierfx  jd  fi- 
dem  in  pccunia  numerata  ttou  potefi  amfUus  aiiocjre. 
ibid.  n.  $1.  p.  504 
Tatcr  catitOlicus  non  tenetur  dotarc  filiam ,  qux  a  fde 
difce/cit  ,  &  pertinax  efi .  ibid. «.  34.  p.  jOf 
Tater  adoptiuHs  emiimmu  bdem  in  fmi  pttffiate^ 
adoptium  tenetHr  ferfriHt^amimenJb^jt.35. 
pag.  JOJ 
Tater  de  iure  cinilt  iiou  teHetmdotare  filim  Uttj^H- 
mam  dmitcni,  briic  paiipcrctn .  ibid.  ti.^6.  p.  ^Oj 
'l)os       iiiOi^niinx  dcbct  cj)C  Jccundum  digmtJtcm , 
&  patrtmoniiitn  Tatrit  ien^  09  f  quoi  impirmt 
iliegitimitas .  ibid.n.^y.p.  jod 
Taterdeiure  ciuiUnon  teuetur  dotem  conferre  filiMus 
/purqs,  beui  tamea  ie  imre  jeaHmiie» .  AO.  uu.  58. 
p^.  y>6 


fuentc,&  Hon  contradiccntc  ipfo  patre,  ibtme.Aid,    J»  quattm  quantitate  debeat  efie  iUa  dos  pro  fiUekni 
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Jit  t  dot  traufit  4d  fwedcs ffitriit.  ibid.  »40.  p.  J07 
VJterexim^Ammi9tw»^fUimfiMfMlti,CA6, 

^os  per  Siupratorcm  dtbita  JubfittuitMr  fr»  dote  d^ 
mU   TMre .  ibid,  n.^^f.  p^S 
TJtcr  tumeximitnr  ab  o>rcre  dotandi  flliam  ,  f«f  con- 
tra  ipfm  V»U$utatem Jponte  ah  eodcm  abfcejfu  >  vel 
fmiiifitfi  tbduci,     itf. D, uP,t.  f, »5. «w. 4- 
p^.  zS6 
Tutcrf  an  babeat  bona  hypotbeeata  pro  bonis  aduenti- 
t^sfUtntm,wde  verb.  Hypothcca . 
P.irrimonium  . 
Tatrimonium  datantis  ,fcit  dotarc  debentis  atteniat' 
dim  cjl  ad  dMem  emignim  ea^itneadm ,  C.  t6. 
D.i.T.ij.n.i.p.  zoi 
TatrimoHium  dotatitis  in  ordine  ad  talem  dotem fiimen- 
dnmefi  deduQosrcdtcno.  ibtd.  n.j.f,  xoi 
^onhabito  re/peElu  ad  tfdlfirmfrafnetiltis,fed  jfru- 
Uium.  ibid.  n.^.p.  %oi 
Mt  etiam  in  ordine  ad  bomt  feudaUd,  &  fUeiemilS^ 
fecuadmt  dfiim4tivimftHSiim,im  frefrietmis , 
ibid.n.^.p.  xot 
Patruus,&  Auunculus . 
Tatruus,&  .Auumulus  infHbfidium  tcncntwr  etimdo- 
$wre  neptim  ex  fratre ,  &  forore  pauperm,  C, 
2>«X.7.^Q,ik  id.p.  JIX 
Paiw  . 

tUe  verb.  Sniprum  ,  &  Stuprator ,  icem  vcrb. 
raptusdcc; 

Pignus. 

iftM*  emmenfione  de  trmkndopignore  pro  dote ,  fed  it 


^7} 


thcft, potcjl  habere locim .  ibid.  tt.^.p.  45^ 
SecundumaliasnoHbdberetloem.]S^.n^.p.  ^fS 

Trobabilius  cadcm  vxore  viueute  non  prafcriberet , 
prxfcribcrct  eadem  moriua  .  ibid.  n.6.  &  'j.p.  4J(j 

Trtjcriptio  in  matrimonio  inualido  ob  conditioncm  fer- 
uilemficri  mnpoicfl  kmarito  infundo  alieno  infa^ 
uorcm  vxorts,  cr  quare  .^.16.  'Z>.I.  JJ».X. 

P^S-  •    ■  457 

7*r(cfcnptio potcf}  flcri  pcrmaritumin  fauoremvxoris 

in  matrimonto  inuaiido  ,  fi  coti/iante  eodem  matri- 

mnio,  vxor  fuerjtmmm^,  &  ijtmetm  ma- 

trimoaium .  ibid.  n.  j,  p.  458 
SbectameHprdfcriptiOtprobabiliiu  non  incipit  nifia  die 

mmnmftimis .  C.  t6. D.i.D.x,f. 6.n.  f.f. 459 
Res  alieua  dataindotem  in  matrimonio  inuatido  eon- 

traSo  cm  fcientia  vxoris ,  &  ignoraatia  mariti 

fnrfcribitur  per  maritum  «•  fmvmvxeris.  £. 

\6,*D,\,*Dx.  $.7. 4  f •  A/61 
Tmefi  tame»  iUares  fu  prxfcripta  pcr  Fifcmanman 

A  ttXaretanquam     indigm.ibid,  njf,f.  ^tft 
Pr«l'umpuo . 
Trafumptionesadimticm etmnittir.  C,  t6.D.  i.D.t, 

§.i<5. «.  1.  p.  j<?5 
T^rafnmptio  feduBionis  eliditw,  fi  conjict  fxntin  -.-ii^ 

Mandittfs pcllexijfe (ii^ratorm.  ibid. «.  3 . p.  }(>6 

T):<ptnip[io  Jcduclionis  itcm  eiiditur,ft  j}jy,\i:i>i-  ^.\i>i- 
beat  Literas  amatorias ,  quibusfuu  umnatus  ad  lo^ 
emdbditm,HHd.n.^.p.  }66 

Itcm ,  fi  condetfmmm  UnAtufressbnteei^ei^tjfe . 
ibid.n.^f,,  j66 
Predum. 


tton  foluendo  interejk  maritns  non  f  actt  fruQus  pi-  Tretium  ex  re  dotali  acceptum  rcmanet  tantitm  fuhfi~ 

gnoris  fuos^C.i^.D.l.^D.l.i.  Si.».a.p.       Jja.  dialiterobli^atumpra  dote,  (^,16. 0.  i.  T.  i, 

Traditopignoreprodateemromieneiane  eandem/ri'  ''H'f- 

uendi  ad  certum  tempia ,  &  interim  non  foluendi  Primogcnitura  . 

intereffe  elapfo  termiito  maritus  fruHus  pignoris  fa-  Bona  primogenitura,  &  maiaratus  poffmit  efie  materia 

eitfuos.md.n.i.p,  d»tis.C,\6,D.i.T.ix.n.  $^.p. 

.^ftilla  fjda  connentionede  intcrefk  folucndo  ,  vel  non  Trimogenitura  it^ituta  m  fauorem  alterius  ex  fil;;s 


foluendo  m.iri!Hsfacit  fruUns Juos.  ihid.n.^f,  jji 
Kror  inimiffa  in  poffeffionem  banorum  primi  mariti  ks 
vimpignoriSfjt  fctundomaritoafsignet  dotrm  ,qiiam 
e9aSlitHit,prtmOi  traasfertiu  ipfumomniatui  j,  qute 


per  patrem  non  reliSa  lcgitima  altjs  non  tenet.  ibid. 

Trimogcnitnn  inflituta  in  fauorem alteriusex filifsre- 
liBa  aiijs  Lcgitima  tenet .  tbid.  n.^6.  p.  j 


hiiet fli bemt  eiufilm  frimi, C,\6,V.i,Da* $. ^4.  Vrimogenitura  in/iituta  ab  extraneo  in  fauorm  wiius 

tiH.  x.p.                                       55  j  exfratribus  wm  reliSa  ^s  l^itim  tenet .  ibid. 

Secundus  maritus  immiffus  ex  perfona  vxoris  in  boius  n.  57.  p.          '  jjj 

frimimaritiinvimpignoris  faeitfiruSus  fim,  nee  Vrimgenitura  fSeSa exfr^t^a^te  Triaeifis  infauo- 


rm  alterius  ex  fitifs  cum  onere  aHis  »dmendi  ali- 
mentatenet.  ihid.  n.^p.  p.  3 
Sifater  eoutra  refctiftm  Trincipis  non  deereaerit 
aUmma,frimagemm  fecundum  aliquos  tenet , 
Migatur  tamen  hfiitutns  adalimfta.ibjn.^  i  .p.j^6 
Sifrincepscontefierit  primogenium  infauorematicmus 
exfiiijs  fiue  miere  aUmmorm,  feu  dotis  cateris 
frifUemermfrebAiliHsniintenetMdji.^f.1  j6 
Sieottcederetemexelufione  alimentorum  teneretffcd 
v4UtKtmtemetMradatimma,  ibid,  114$.  f, 
PriuQ^iiim . 

Trafcriptio  nonpotefi  bdbere  iocum  in  dote putatiuafi  Triuilegia  dotis  in  imreitt  melkeis  MH  traifiHittms- 
ou^ante matrimomo, mmtus deciderit a pofiefs/o-  tm, C,i6.  D.i.T.S.n.^.f,  50 
we  fmididetdUs ,  &Mter  acquifierit .  C.  16.  *D.  t.   Sententia  i^erens  friuilegia  dotisemedi perfomt,  nou 

D.  1.  §.  4.  n.  5.  p.  45  (5        aQioni.  ibid.  n.f. 

tiijfoiuto  matrinmio  fesmdm  aliifm  iu  hac  hypo-   Seutemia  a^arem  concedi  oBioni  limitati  ad  mulie' 


tenetur  eonferre  in  dotem.  ihid.  n^f,         5  ^4 
Prccc»  . 

Imsfreeei  nm  minmmtvUmitarimX,\6,D,iJ>.i. 

§.i4..tt.7.p. 

Lenes  preces  non  obii^ant  ad  fretium  coitus .  ibidjt.^. 

fog,  jtfx. 
Prsfcriptio . 
EHm  in  dotefmatiua  non  currit  prafcriptio  centra 

vxorem .  Q.  i  d.l),  i .  U.i.  $.3 . «.  4.  p.  454 
fmdas  dotalis  etimindote^atinaefi  inalienabilis . 
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fem.ibid.n.S.p.  $l 

•priuilrgi^  t^once^a  caufx  fite  comoetunt  etiam  doti  t 
quMdo  cft  pro  fuella pajtpere .  ioid.  n.j.p.       J  J 

i)»ffaSapauperihabctpritiiUgim,  tieMipf^ietr^ 
hstur  falcidia.  ibid.  n.S.p.  54 

7«(;c ttidtget  i«finuatione,fi  fit excedeasjbidji.p.p. $4 

Et^Madi^m  preuditiit  fimmuBrii ,  &  didm  ferU- 

tiu  ibid.ii.io.p.  54 
Tr/wifg"»»»  pr^latiottis  in  aiiionc  perfitHoti  competit 
ttUm^mditfmpiiUHium,  C*^6.*D.i»T»tu 

M.  ^p.  57 
Hocpriutlcgiumnon competit  hxrcdi  exiraneo .  ibld.  », 

^.necfilioalteriusmatrimwii .  ibid.  n.^.henktor 

men  filio eiufdcm  matrimonij.  ibid.  n.6.  p.  57 
TriuilcgiHm  ddationis  annalis  ad  rcfiitutionem  non 

habct  tpenm  in  4»te  putatiua.  ibid.  n.\  %,f.  58 
Triuilcginm,  ne  conueniri  poffit  fVltra  qmm  etmmodi 


ctiam  admfns  marittm  .C.16.  D.  i.D.x.  $.  6ti 
im.4.p.  55« 

Etiam  ex  alia  caufa  a  dote  .  ihid.  n.t^.p.  559 
Trimlegium  extraneopromifion  dotis  jub  tituiodona- 

tionis  vtiq;  competit  ,fecus  vero ,  fi  pron^etk  dfi* 

quomod$,vtMit«rvKerit,  ^.i6«l>.i  J>.x.  f  dj. 

pag,  5<Si 
Trimtegiiimbeemieempetitmarit94imtfinvxcTem, 

fi  negaueritmarrimoniumeiimetdmVMee,C.  16. 

0).  l.D.x.§.d4.««.  z.p.  $6} 
Si  pefieamaritus  paniteret  de  tali  negatiene  antelitem 

e9iitcf}.it,int,probabiliHS  tale priutleg ium no»  inflaih 

ratur,  nifi  vxor  acceptaret  talem  pxnitentiam.ibid. 

'HpnnuUxlimitatiotics  cxponuntur  .ibid.n.^.p.  56J 
Hoc  priuilegium  non  dcnegatur  marito  ex  jfola  tulpcu 
commifij  tn  rebus  dotalibus ,  nifi  imenemritdMHS . 
C.  16.  D.l.  D.x.§.6$.nu.}.p.  J^t 


potefl,non  compctit  marito  quoad  dotem  putatiuam.  Hoc  priuilegium  competit  primo  marito ,  qui  ad  icu- 

ibid.  ».I  J.  p.                                         58  gationem  vxoris  promifsit  foluere fccmido  id ,  tfiioi 

Triuilegium,  ne  conueniri  poffit,  vltra  quam  eommodi  debet  vxorifmc  expreffiom  qiiamitatit  ,C,i6.D.i. 

potefi  non competit  marito  putatiuo  ,  quoad  dotem  />.  x. $.  66.  ni$.  $.p.  id$ 

putatiuim.  ibid.  n.^$.p.                        ^ ^>  Secns/i  promiferit determiiutam ,&eenm fJMtfi* 

TriuHegitim  ,  ne  pater  conueniri  pofjit  fnpra  quam  com-  tatem .  ibid, 

modipotejl,  competit  eidem,  quid^emimmodieam  hoc  priMilegiim  etim  eompetit  merito ,  fi  promiferit 

flfeafmdtmesprMII^,C.l6,D,l,D,%,i.^SjnJ..  refiitucrc  li,  quod  dcbet  pro  dote  ,fecus/t  promiftt 

pag.                                             $4$  refiituerc  ccrtam ,  &  detcrmiaatam  qimtitatem . 

Hoc priuilegium feamdm di^nimempetit,quaado  ihid.  mi.6.  ,&7-P-  5^7 

fciensfuas  facuUatCt  MW  ^filfeientes  illam  pro-  Triutlegium ,  ipioi  compctit  m.nito  ,  iie  conncniatur 

mfit.ibid.H.i.p,                                 J45  vltraquamfacerepotefl,noncompctiteiusfideiuffO' 

Trebm!imtamenillenonpriKatur,itatamen,vtji  ri.Ci6.D.i.DA.i.6j.n.^.p.  5^ 

ad  pin^uiorcm  fortunam  venorit ,  temotnr  pofleo^  ^ompctit  tamco  ,fi  deferferio  nemine  fe$  frincipitli 

pcrfolui-re.  tbid.n4..p.                            $45  agat,ibid.U4.p,  5^9 

7^  dolosi  promiferit,  vtfMeret  maritm,  md.  n.f,  rriiUlegim  hoe  mm  eompetit  primp»  adnerfus  Vs- 

pag.                                               545  uercam^entem  ad  repetiti9nmfimiotis,C.l6. 

jhuudo patcr  conuentri  non potefi  iitfolidum  ,fed  dedu-  'J),  1 .  D.x.i.6%.  ».3 .  p.  570 

Sio,m  efem ,  fi  pofteadeucnerit  ad pingnitrm  for-  Hoe  primlegim  €empetitfiUjs,fi  Tater  duxent  vxr 

tunam  tenctur fotidum foluere.  ibid.n.S.p.       ^46  rem  iiidot.it. im ,  &  irauauerit  filios  haredcs  jd  ccr- 

j^uudo  dotem  promifit  fupra  facultatei  fpcram  fe  tmdotcm  ipficonfcrcndam.  C.i6.1>.i.D.i.^.6y. 

pofie  haberc  plnra  feenudm  alifnot  ntn  prinatnr  w.  z.  p.                           _  571 

f     priKii^^po.  ibid.       P.                        54(5  Compctn  ctiam ,  fi  vxor  dotem  ccrt.tmpromifcrit ,  & 


ScCHuiniii  .uijs  pniiatur.  luid.  n.io.p.  547 
Trh^egium ,  ne  pater  conueniri  pef^  fiipni  fuiu 
commodi  poteflcompetit  ipft  ,fidot(^  tantim  con- 
gjruam  promifcrit,& pofiea  dcterior  fit  faSus.C.i  6. 
D.i.Z).2.f5p.».5.p.  55X 


maritus  tufferit  hxrcdtbus eam  Uberari,&  vlterm 
eiemferri  fimilem  qnanritatm.  Had.  M.4.  f.  57>> 
Competit  ctiam,fi  vxor  certam  dotem  pronifcrit  ,& 
maritus  in  tefiamento  confcffus  fucrit  eamrecepiffe 
obligando filios .  ibid.  u.%.p,  tV; 


Etiamfi  faSus  fueritinwotens  ex  aliqnatidpa^iummo-    Hoc  priuilegium  competit  etim  marito  aducrftis  fif' 


do  nonfueritdolus.  ibid.  n.  4.  p.  551 
'prinilegiumfocerine  conueniripi^atamaritopro  do- 
tcfupra  id,  quod  commodi  potefi  ,eidm  eempetit, 
fiue  couneniatnr  eoufiame  matrimomo  ,  fine  eo  dt- 
rempto.C.  i^.D.i.^D.x.^.So.n.c^.p.  555 
^onciliantur  textus  oppefui  ,ibid,  n.j.p,  5  5  J 

Socer  refpeSugeneribmetnrloeoparentis.  ihid.  nn.9. 

pag.  ^56 
Triu:lcgium,ftecoaueniaturfi^afutmcommodipoufi 
competit  focero  TOtrt  maritietim  fi  etemtmmur 
ii  7^u  cx  alia  canf^  i  it» .  C,  16,  ^,t.D.  z. 
$.61.  n.j.p.  _        .      .  55< 


cum ,  fi  fifcus fuccefferit  vxori . C.  16.  D.i.D. x. 
$.  70.  57; 
Triiulegim  hoc  in  marito,  m  eonueniatur  vltra  q»am 
toumodh  potefi,  cefiat  in  pari  neceffitate  vmrit. 
C.i6.1>.i.'D.z.§.ji.n.4.p.  574 
Extcndeetiam  ad  bxrcdes  mnlierit,fifint  m  pari  hc- 
ccffitate.  ibid.  n.^.p.  575 
Triuiicgitm  hoc  ,  qnoi  covipctit  marito  fccmditm  ali- 
quos  efi  ad  id  tmtm  ,  quod  cfi  mccfiariuw  ftmplici 
vitafuflentati9idX.x6JD.\. I>^|.«ka.t.p.  575 
Verins  rfl  ad  id,  ciuod  jnfficiat  ad  deeemim  fiatm ,  & 
coiiditionis  .wid.tt.i.p. 


,  ^  ,tt.i.p.  575 

TttimfoeeroTatrivxeris  ,fi  eonneniatm  igenero  ai  Hteq;  elltaxanimmSitrhhmaviri,&lndidt,ihii, 

aliacaufaadote.ibid.n.i^.p.  557       nu.^.p.  57<^ 

Uk  priniierim  pro  dote  proatiffa  tmpetit  muluri  Jtem  tftadid,  quod  fihi ,  &f^s  einfdm  matrimoan 
—  netef' 
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ncc^arum  ^&fn  duT,  ihii.  n.$.p.       ^y6  Si  mulier  agat  in  iuditio  adaerfus  fideieommiffaniim 

IM  mrditie  gAfUio»  ex  alh  nuttrimenio  boe  friuilegiHm  pro  dote  ad  ipfam  /peQat  probare  atia  bom  libera 

uoa  compL  tit .  ibid.  n.  6.  p.                        ^JJ  non  extare.  ibid.  «.  5 ,  p.  6ca 

€tm^tit  tameHejfolio iuee .  Aii,  SifiAfiitMfiu  pofi  dotem  confiitMtam  e^et  ad  illitu 

Probacio  .  aii$eafimi€m,ipfe  deberet  probare  mabona^libera 

Ji  cjfibus ,  in  qnibns  verba  enuntiatiiia  frebaut  ,  »M  extitijfe.  ibid.  n.  6.p,  6oz 

reqmritut  luramentum  famimt  in  fupplementunu  Si  fubfiitiitiu  probauerit  tempore  dotatiom  aUa  bem 

»ek*timu$,C»i6.D.t,7.n^.ii.ii.p.       87  lAeraextitiffe,nonpotefldotemfoiiitamaiioeare,fi 

#Wr  DoseKp|tfla>  tt  prsfuinpca  $dt  TCfbOCaini-  f^odo  alij  bana  libera  non  extarent ,  &  fxmina  rf- 

tiatiaa.  mmeret imiotata.C.i6,  'D.i.  'D.3.^,i6ji.s^jSo$ 

^yosfuficienterprobatur  per  eonieffm^as ,  &  prafum-  Profeffio  in  Religione . 

ftiones .  tbid.  n.  17.  p.                               88  Siv.xor  fli:nte  fl.ituto  defcrcntc  lucrum  dotis  marito 

9dintm  elapfo  tempore  ad  excipiendum  potefl  probare  pofl  iniium  matrimomum  eodem  imto  pr<^teatur  i» 

dotemnonfuiffe folutam ,C.i6.D,  i.  T.  19.  nu.  4.  Keligiouemaritusnoiitiieratiirdotem ,  c.  16.  D.i. 

pJg.                                                       148  T.I.  STfif.  I.B.li.p.  p 

Sipaft  promiffionem  dotis  confeflusfurrit  ipfam  rccepif-  "Profcjj^o  vxoris  difioluit  matrimoaium ,  adeoitt  mari- 

fc,quamiiisnonpoffitexcipere,potefttamenprobare  tliiilo»bKreturiotem.ibii.n.x6.p.  to 

non  fuiffc  folutjm .  ibid,  n.  1  z.  p.                  151  Prominor . 

Trobatio  poft  confejRonem  iotis  reteptit  ie  parte  dotis  Si  duo  permQeriot  bona  fua  retiaeri  vfque  ai  intt- 

folnta  nonexeUMtoxetftimiem  i&eii  non  mmieratit  grnm  iotisfatisfa&ionemfineiUiarefeniatione  oUj- 

fiototo,fedta»tMmfnfarte,C,i6,^,t,T.i.i.  s..v;ti<r            c.i^.D.i.D.x.^.^j.n.^.p.  509 

nu.^l.p.                                           l6Si  Si  promijjor  dotis  tcmpore  promif}to»is  non  crat foi- 

Trobatio  nAoiufin  vita  fraeeiemis  fnmka  fhfrata  nenio,  &  maritnsieiens  ipfum  aeceptauerit^cricis- 

ad  euitandam  p^n.tm  dotationii  in  ftuprante  ,  qua  lumad  maritnmfertinet ,  C,  ld,9.1.2>.&.  $.48. 

modohaberipofsit.C,i6J>.i.D.\.^.\^.ti.^.p.  ^6^  n.x.p.  517 

•9er  tefies  fingnUres  ifuoai  bunc  effeSum  fufficienter  Si  maritntipunmt  aeeeptariteximitnr  !i  ferieiioio' 

probatur .  ibid.  n.  6.p,                              j(5j  tis.  ibid.  n.  8.  p.  517 

Trobatio  per  teflcs  fn^ulaires  dicitur  cttmulatina.  ibii,  Si  paterfucrtt  promiffor  dotiSf  &  delegauerit  pro  foiw 

nu.j.p.                                      ^6$  tionedebitorem,i4fnommitntnonaniieanfafneeit 

Trobatio  fcduniotiis  quomodo  h.theatne .  ^Ue  vcrb,  Sipulatus ,  prrtcuUm  nominit  ftrtinet  ai  ipfunj 

Scdudho , &  vcrb, iimprator .  maritum.  ibid.  «.4. p,  ji^ 

^robatio ieflcrationis  per  infpeBionem, &  atteflatio-  ■  Tromiffio  de  dote  rejtiiucnda^  cui  de  ture  intelligen- 

nem  obfletricum  rf^roh.nui-  .i  n.  .Ambrofio  ,  &  h  dacflfccundum  ins mume^aiefji exttt, C,l6.  D.  i. 

fierifq,  medicis  ,  &  quo  jwiJ.imento  .  C.  16.  D.  i,  D.j.  §.8. »,5.  p,  jpl 
.    />.!.$.  i8.n.4.,cS'' 5. Siinloco,inquoy^0atnnmii8mn  fitinfnmif- 

.Trobatioieflorationis,eum fit diffScilis  frtAationis,ad~  fione ,  cui  de  iurc  coranauni  dcbetur  adtmc  at- 

mittitnr  fer  iniitia  exfanguine  refcrto  in  fubucula  tendendum  eH  non  ius  municipale ,  fed  commune , 

famina,&  inleSo  Puprjt£,ex  diUtatienefartium,  ibid.n.^.,&     p.  jpi 

feu  camnenlamm ,  &  inflammatimie .  mi,  m>.  7.  Tromifior  iotis  in  ^uantitate  emfifteiae  in  domo ,  fi 

pag.                                            ^6p  fracisi  faerittmmtiata  Uia  qmmtitas/tcnfetur  fro- 

Trobatio  etiam  dcftorationis  babctur  ex  iir^-effu  inue-  niiffiffe  fpcciem^noa  fHflHrft HWW«  ^.id.  D.i,  J>.^, 

nis  fernidt  in  ciiMtdHm  fxmina ,  &  fermancntia^  $.10.  n,x.  f.  yp* 

i^igmaliiseoncifremiSbnt inkeiisj^jaji.p.  $6p  Tromiffor iotis, fi non frinm emmtlaneritaiam quaa- 

jlliagenerafeAatimmmf^Xi^mtnHa  iaiitia.  ibid.  titatem ,  fcd  eti.m  domum  dcderir  ,  vt  fduatur 

nn.  9.  f.  V                                     jdy  ^aantitas^ei^etwt  vemre  in  obUgatione  qnantitas . 

Bneiniitiaeoll^afrehante0leaeitir,qnniinifknon  mi,n.j,f, 

frobarcnt.  ibid.  n.  10.  p.                           570  t-t  quamuis  illa  domus  tradita marito  nonfucrit  vcn- 

Tnbatio  etta  fer  teftesfingulares  odmittitMr  quandoq;  iita^^uantitas  vernt  in  MigationtMni/i.^.f,  fpj 

&f»nm$io.ibii.n.ti,f.                  ^70  Fropiieiat. 

ilfomaio  ftobttnrfinfnmt wdemm  .  iMt,nn.  13.  Solareiproprietaifotifiiniotemiari,C,t6,D,t,T^ 

fog.                                           570  31.».  io.p.  5j» 

Tion  requiritur,quod  fanrimi  aetlanumait.»ii.n.i4..  S2uomodof<^tnnitrimmiioiifenart,aii, 

pag.  370  .  CL 

Trobatio,  qwd  fluprum  non  fuerit  viotentum  ex  eo  ,  Qjialicas. 

fioifim&iafaSafnerit  fragnans/mfyi^it.ibU,  /^Fatitas  adinnSaverbo  intett^tnrfbenmbmtem 

n.\6.p.                                       571  KJmuveiii .C.i6,D.  i.D.i.§,j%,n4,f,  4ifo 

Onus probandi  alia  bona  libcra  extitiffe ,  vei  nm  exti-  Quaerimonia . 

rijw  ni  egeebim ,  vt  fnbhttretiijpofitio  auth.  re«  Stantefiatnto  MMMmh  ftS^.  fandna  maritata ,  qua 

qux,vel  non  fubhnretfpetiat  ad  ipfamfiliam  vel  perdcccm  annosnonmouit  quarimoniim  fupcr  dotc 

eius  patrem  volcntem  ex  bonis fideicommifH  fe  do-  frafumitur  dt^ata  ,  &  exclufa  a  fucccjjione  afccn- 

tare,velflliam ,  fnoi  feUket  atia  honnlmera  non  ientis ,  C,  t6,7},i.  T.is,  n.  78.  p.  i$o 

txxitfrim,  C,i6,  IKt,  i>:},i,  If.  ».).p<      6ot  Htmtn^  vxm  intra  deceumnmbar^  fiatim  «Sm 
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mMcrint  qncrinMnum  fnpcr  date  nmexcUdmtw. 

jUttUtnd^m  exclufioncm  fncccfflonis  fufficit  quarh 
mmd4  extrnHditidti  ,  ibd,  u,  80./1.  158 

Simt  fcfita  fiierit k f«»Um  ftuurimani*  k»*  decen- 
nium,  fxmiMWMextlildit»rifetiti9llfd9tis .  ihid. 
a.8x.f.  150 
R. 

Raptus,  Raptor,  Rapta . 

TEaeturrAptor  dotare  raptam  ,  jiuefuerit  virgo  j 
finetvmiptatfiiie  vMm  hmt^M  vit4.C.t6J}.u 

£).  I  .§.  Ij.  w.j.  p.  jSl 
Raptor  muiicris  uihoncfiit  fmutwr  p*nA  extraordiM- 

fH4.ibid.n.4.p.  j8j 
Rjptor  tcncTitr  ii  Jotrm  ,  fi  rtftd  udmufiM  Vit^  erst 

emendaca,  ibtd.n.^,  p. 
Jtfftvr  tenetur  ad  dotcm,  ftue  nupferittm  r^t4,  vet 

eama>^ouerit,fiuenan.ibid.n.6.p.  jSj 
H^ror  tenetur  ad  dotcm  ffiuer^tam  non  cognouern  , 

fmtwotmttfine  ^ti^ia^editM  mtfotmt .  HndM.j. 

Jiaftoryfifttmiuam  fubpotefiate  fatris  exificntem  n' 
duxerit  cum  coufettfu  eii^dem  fxmtnx  ,itcct  contrA 
voluntatem  Vatriifnon  teneturemdotwre  .Q.  16. 
2).  i.D.  i.§.Z4.«.x.^.  5«4 

MUftarffHifaminam  ittmtamabduxit ,  non  cnitjc  px- 
mu,  fWMMM  fofieafmina  tMfeHferit  in  matrtmo- 
imm.ilMi.n.$.f.  585 

'H£c  etiam  tmetnr  nrtw  'Hgm  CoqH.  MedMJiid.n.4. 

f^.  i^S 
tlMftaemMrawUmtatemTatrisJcd  cum  proprinten-' 

fenfUfUon  frinatur  iure  dotisadlierfiupMtm,C*  l6. 

JD.l.D.  1.^.15.«.  4. />.  3S6 
Haptorfxminx,  noHadfincm  etnerahenii matrimouif , 

jcd  cxpUndx  iibidmii ,  fi  mJtrimonium  non  fu:rit 

fecMtum,nouteHCCurdotare  c.x  vi  (^oucii,  Trident. 

C.  x6. 7>.t.D.  i.i. xd.  ».7.,  &  «.  f.  588 
.Teneturtamenaddatatimiemcxyic,  lui.de  adiilc. 

tbid.tt.  9'P'  3^9 
tUtfttffropria  fponft  confeHtientii  licetinuitis  paren- 

tibusnottfubJitur  fmu$ConcUif,C,         l.  D.l. 

§.  3,7.  M.  2,.  p.  lyo 
Si  ^Aduxerit  fpmfam  d^ntimtem  ,  &  contra^wn^ 

fueritmatrimoninm  nonfematis  coMditiombits(^on- 

ciltj,  matrimoiitum  non  tenet .  tbid.  0.5.  f.  ^jfO 
Si  abduxcritfponfamimutam  ,  non  euttat  panas  (  on- 

cilii ,  fi  matrimonimdfnerit  fecntnm ,  non  feruatis 

difpojitionibuseitfdemConcHii.lbid.n.^.p.  591 
StiamficoifiitutainloeQtiktro,  &  tuto  ftfiea  con- 

Jenfcrit .  Aid.  nji.f,  ^pt 
Raptorfaiunu  etemigatm  ad  finem  exftendf  Ubrdimi 

non  fubiacet  panis  Coucilij,  iti.  ct  jubjit  altjs^rjiiijji- 

mispunisiuruciuiiis,C,  16.D.  i.D.i.i,  a,8.  n.  x, 

f^-  ^ 
Siubduxeritadfinem  contrahendi  matrimontf  ,fccmidu 

ulimmfiAditnrfams  (^oueilif .  Ibid.  n.^.g.  jy^ 

$eeuiidumatiotuoufubditur.iMji.^.p.  S9j 

"ProbabUius  non  fubditur  .  ibid. « .  5 .  p .  5  y  j 

M^or  famimt  coiifentientts  ,  f  m<c  pvfiea  renitatur  , 
uee  difpofitioni ,  nec  puuis  Contiiif  fubiitur .  C,  t6, 

D.  i.  D.i  §.!(;.  n.i.p.  594 
Sifamtna  ptji  al/duUtouem  voluntariam  panttentia 


mota  velit  abfcederet  &  aUi0tr  itar^^atrectf. 
fui,  vttudio  aff!^aeoifintiatmatrimom,mue.. 
quam  confHniJtiir  in  loco  tutOffrobiAilim  fdutcet 

pxnisConcilif.tbtd.n.^p.  jp^ 
Raptor  famims  ad  efeSum^uon  vt  ipfe  eontrdbat  ttm 

tlia,  frd  aliHS  ,  fi  rJpnfrir  :n(i.m!.tm  iflins,  hic 
nontuitatpanam dotattoius.C .16.  D.i.  §.50. 
n.%.f.  196 

Jpfe  tamcn,  qui  nomine  alteriut  ri^uit,ni»  fuuatet 
pxna  dot  ationis.  ibid. ».  j . 

Si  raptor  ignorau^atiOf  fro  quo  rapuit,  ipfam  duxit, 
&  perfenerante  ignorantia  initnm  ftt  matrimonium, 
bic  tgnorans  noii  tcnetur  ad  dotcm .  ibid.  num.  4. 

pag.  J97 

Si  abJuBa  fucrit  fxmim  i^norant:  eo  ,  pro  <{uo  fuit 
abduBa,fi  pofiea  bicante  nuptias  cognouerit  rap- 
tum ,  &  apfrmmuerit  >  &uon  feruatis  Concilij  dif- 
pofmonibus  contraxerit ,contra8us  eSinuUltt,  & 
tpje lenetur  ad dotem.  ibid.n.  5 .  p.  59^ 

Sluando  ille ,  pro  tpmfoSut^  roftuSfiSMirans  contra' 
xit ,  abdueeut  awt fubditHr  fmut  dotationit ,  ibii, 
n.6.  p.  JpS 

Si  raptor  nomine  alterius  ignorantis  mutato  conjilio 
nupferit  ipfccumrafta  «m  tmtatfmmsConeHii . 
ibtd.  n.j.  p.  JpJ 

E.jptor  non  tenetur  ad  pxnam  dotationis  ante  fenien- 
tiam ludicis declaratoriam .  ^.i6.D.i.D.i.§.}i. 

W.4P-  , 
Hxcpxnauou toufifiit  m miid  friaatioue .  sbid,  n, 6, 

Remuneratio . 

Dos  a  viro  fcnc ,  6~  iinohiltconjlttuta  fxminjt  nohili, 
&imieni  iuremnneratiOHem  luuentmiSf  &  mditli- 
tatit  deketur  oUm  fautiuujeHam  fi  maiitut  ieaf- 
ferit  non  coi^ummatomatmmuioX,i6,D,i.TJ4. 
nu.i.p.  i§ 

Dotfromiftaex taufa  remuueratoriu tfi  iAita ,  AH, 
nu.i.p.  Jy 

L^citur propriaciufdcm  mulieris  iuuenis ,  &  nobilts, 
ncc  tcnetur  rcferuare  filifs  prioris  matrimtmi, 

Etiam  debetUTffi  tranficrit  ad  fecunda  votofodauimt 
ludus  nmrelUlis  jiltjs .  ibid.  n.  4.  p,  96 
Reiiunciatio  . 

"Hequit  vxor  renuntiare  1.  luiis  de  fund.doc,  & 
cum  confenfu  mariti  alicnare  bona  immobiliadete- 
lia.C.i6.D,i.  T.  17,11.54.^.  ijy 

Etiamft  talisrenuntiatio  c^t iaramentofirmata,  ilnd. 

Si  pojita  eijct  altenatio  cum  talirenmuiatione,pareiites 
p^knt  repftere ,  vel  vxor  fetert  rtlaxatiooem  iu- 
rameuti .  ibid.  mt.$6.  f.  1 5^ 

Si  maritus  renitntiauit  iuri  excipiendi  contra  dotem 
confejktam  nmfotefi  exeifere ,  C,  16.  D.i.^P.ip- 
nu.^.p.  148 

Kcnuiitiatio  exceptioni  non  niimcrjtf  pecunix  firmta 
iuramento  in^edit  excefttoaem  ,C.i6.D.i.P.ii» 
nn.x^.p.  »^ 

Renuntiatio  exceptionis  faBa  k  marito  pafi  deliSum 
ttonpraiudicatfifco.^.i^.D.i.V.ii.n.So.p.  »84 

JiemuuiatiofaSaifiiiabonis patemis,&  auitis  in  do- 
t.u  lone  eidem  foQa  d  Tatrefqmt  fit  mimr  legitimt, 
fottffriM  tameu  iu^die  eaudem  filiam  ad  ageadm 
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aticomplcmrntum.  C.ifi.  D.r.T.z^.n.xx.p^,  zo6  pt?.  4t<f 

itt  tali renuiuiationc  tjkt  cnjrrnjfumi  UJ4  Jbid,  Eliam,  ft  illud  ius  non  epet  ftrfonalc ,  &  non  remta- 

tm.  Xi^  f.                                           aotf  t^r^  4  donantef  pfiAabiliMsefty  quod  non  pof  ■ 

Si  fAi*  rtnuntiaucrit  bonis  matcrnis,Jos  a  Vatre  con-  fit  renocari ab  eius  hsi-cdsbm .  ibut .n.6.p.  t^\6 

ftttMtaititeUigitur  folum  efte  dc  bonts  paternis.C.  1 6.  ^i it^ illtdefiperfonaleeft  trreuocabilis donatio  ,  qitam- 

tienimtiatiobonismaternitvtfotifaSajfttitaillfanon  ^-l^P»  .417 

tenet  Jbid.n.  jif.p.  StHonfitperfoiKdefetiamprobjbiUus  hxredes noa pof- 


tatnitntiatio  de  liurodotisfaSalmi^»fii0it.C^l6^ 
Z>.  I .  Z>.  I .  $.  4^ .  Mir.  417 

Henuntiatioliicri  dotiinoH  eft  donatio  proltibita  inter 
conii^es .  ibid.  n.-j.p.  418 

Reuuntittio  mfi  iepann  in  wmfaSitenet^ibid.n.jt. 
pag.  4ift 

Renuntiatio  lucro  dotis  inteili^itur-  fufficientcrfadA. 
perpromiftionem  mariti  dercftnuenda  tota  ia- 
tegra  iote.  ^.irf.  D.  1 .  i>,  i .  §  .47.  a.4.  p.  4191 

Heiiuntlatio  lucro  dotis,anpofsit  ficn  ii  mjritorefiften- 
tibusigftiu  creditoribnsfetttentia  negatiua  cum  fuit 


fimt  remieare  ..Aid.n.9.  p.  417 
Xenoeatiopropter  ii^raeitiKlinem,fi  ao» fit  faSUt  i»  vi- 
ta  fjcmina  ii^att,  bJritit  meUia.  ekfi&m  ingrati- 
tudtuis,  nequit  fieri pefteintmurtem, 16.  D.  I . 
Da.f.4i,n.x.p.,  418 
DneUige ,  dnmmoio»  inter  it^ratituiinem ,  &  obitnm 
fxninix  taiicum  temporis  trjnfterit,quo  donatear  com- 
madc  dcUberare  fo^etiettiiocatione^Aii.mim.j. 
pag.  418 
Tanpiis     deliberandum  arbitrio^  fmikmis  viri  re- 
mittcndum  eft Jbid.  n.j.p.  4 1  p 


rtUimumt.C.l6J>.t.D.tJi.4S.in.i.aity.p.  ^ja  quoieftinfamnaingratayVt  ab  ipfa pofftt  re- 


Sa^wti«afirme»tMaeim[mtiiir&itt.ibii,Atm..f.aii 

Ji  fbro  extem»     remmtioHo  etiam  ereiBtorikis  re- 

pflentibin  t.nct. ihid.  n.xz.  p.  4 j  i 

EtiamficredtioresftntbypotiKcarif.  ibtd.  n.i^.p.  4J2. 
Ji  fin  imem» ,  fr^abilins  non  fotefi  remmttart  in* 

fMduiiciumcredttorum.  ibid.  n.  1 5.  p.  ^ji 
tttmmtiatio  bypotbecie  fatta  per  vxorem  in  ordine  ai 

etnatret,& paftmasnon  obeft,  niftains,^  fer- 

fonas  in  ordine  ai  fmt  eSlftSa.    itf»  1Z>»  i. 

Reftitutio  m  miegriini^ 

Hinoribns  concediturrrftitutioin  mtegrumquoai con- 
traQusminnsprudentce  tnttos.  C.16.  D.i.D.  i  .$.  55. 

w*'^'P^                                          447  -      .  . 

yicor  nuntTt  fnt  emifiituit  dotem  immoderatam,iebi  t  tfs^  etiamfmSus  fereepu  pt^  ieUSlim 

inintegmmrefiitni.ibid.nu.j.p.             447  tionem.  Ibid.  n.  10. f..  41* 

fjctr  petens  refiitutiimem  m  integnmtfiatte  ftatnto^  Xeuocatio  ob  ingratitndtiem ex^t ftnttmiiimliiiifit. 

ieferente  lucrum dotis  marito non  venit  eontra  fta-^  C.i6^.kM.l.S»4$^^3'>  ^4*  t' 

tntiottffedcontrapropriamconnentitHem.ibii.n^..  Tefita  rewtettione pn^us.  iebentnr  ionami  ^mmd 

ftg»                                               44«  dielat£fenccnti£/eHitiscanteftata.lbidjt.f.f4lf 

Rcttodonauo .  Benoeari  poteft  donatio  contra  bdreiet  dnnataris  ,  o» 

Faminniotatae/^extraneo^  em^ameerti  matrimo-^  etiniitmnemAi^«mmtJUmfktmiijC.\6J>.\J>.t, 

ntj,nonpotefldotcmiUm»retrtitmtt^.C.i6.D.i.  ^.^^.n.j.p.  41); 


neeari  ianati»  ,  ^  tramferdHe  i*  iffint.  baredes . 
Aii.n.9.f.  41  y 

DmMtor,fi  ^aHuminftrentemren^tonemtaeit*  re^ 

mifcric  in^rjnni.l^nrf/j, non potcfl  .mplius intenta- 
re  reuocattonetu  aduerfus  ijsredet  donataria  .  ibii. 
It.  p.f.  4.10 
Qntmtit  inteS^itmt  faSa.  W  ftcita.  remiffo .  ibii. 

Pag.  410 
Sibona  ionata  fiierint  i»tUM  trmtA»4-  mite  itgrati- 
tudincm,  &  antemortcm  donstarix,  non  poicfl  do- 
nator  i^re  aduerjus.eiufdem  ineredetad  aqutu.iLens, 
AH.n.ij.f..  4x0 
Faiia  reuocactonc  proptcr  ingratitudinem  donataria 
fruUus perccpci  untcdcUUi  non  rcHituuntur .  C.  I  d. 

D.  t.  A  i.>.4ft.ji.p.p»  4» 

renoca- 


D.       ?7-»-i->  ^  4"- 

ainfintii  iotatit^ftrsetmrimns  mttrimmiialis . 


Reuocari  non  poteft  facultas  faSa  i  marito  vxori  dif- 
ponendide  fua  dote per  teliamentnm  .  C.i^.^D.i. 
1>.i.§.49.«-7.p.  4J4 
Seuocart  non  foteft  datum ,  fendomtnm  mnlieri  ex 
caMfafutwrimatrimon^  ,  vtfciUtet&biiittmfi' 
cutis  nuptijsflcrct  dotisy  tibnertim^^  C,  t6.  D, 
\.DA.$.i%.n.^.f.  J07 
9HMt«ri  tameH  fotefi  exetniiSitHt  emfn  itU  wtm 
feaMhfiwmtrimmiittm  feqnintnfefiiiMiji^,  508 
S. 

Scripnira. 

NOl^cft  neeefsartaad  cot^iiuendam  dotem^otefi 
tamen  efte  necefsaria  expartinmeomientiime^ 
C.i6.D.t.TXi.n.4.f.  jjj 
tranfmi^iieti  heirtitt  .C.  itf.  D. i.  D.l.  §.40.    fjnandtnttm  fcriptura  ex  conuentionc  partium  fn  nc- 
-  *>.}^.  4>5      e^ttriamlfni^itmtiam  tantumqnaadonamadfolam 

Sitamaiimmttei»vitsrememierit,&imfeiitnsiMi  fnimtitneMt,ikiLn.^.f. 
fneritexeentmtf^buuhfreiesexefd.ISMi. 

So- 


tiseetiamcnmeoifenfiimaritc  .Ibid.n.^.^.  412. 
fDenttiofaSa  i  patre  filio  apparenth  ai  finemeerti 

nijtrimonij,  vcl  ad  allicietidjm  v.xorem  ad  maiorcm 
dotem  afTereniam  ftUo,eft  irreuocabitis,  &  non  con- 
tmimumilir .C.  16.D.  t.'D.t.^.  ^S.n.z.p.  41J 
Et  hoc  in  pxn-vn  doli  .  ibi.l.n.j.  p.  41  j 

Si  takis  resrodonatio  ejsei  foium  prMuditiaUsftUo,vti- 
fteteneret.iirii.n^.p.     •  413 
Rcuocutio . 

lus rettocandi  donationemjcu  doiatioHcmoij ingratitit- 
iinemfmimui^ft  perfonale  rcfpeSn  itmaUis,&Mei 
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Scduftio. 

Sedu£tio  f*mi>i£  mn  prxlumttiir  ,  fi  cottjier  fxmimfH 
UMdlfiisfMa[ifsefii^attrm.C.i€.  DA.D.x.i. 

>!.  J.  p.  j*^'? 

ltem,  fi  sinpr.it or  exhtbci:  Utcr.ts  am.it or 1. 1:  ,  qntbitt 
fitit  iiin;t.it>4S  m{  locnm  .ih  Utum.  ihid.  «.4..  p.  jdtf 

Jtem,  fi  KMdct  ffmMmleiubi^  frecibiu  ct^etififse. 
ibid.  n.^.p:  .   y  $66 

'StMSio  Mo»  pmfitmitw^  ex  ro ,  ijiiod  dcflorator  mato 
pretiofxminjm  inuitarit. ibid. b.8.         p,  ^66 

'Hlfi obtuiern animo detipiendi. ibid.  u.io.p.  ^66 
Sociits,  &  Socictas. 

lafocietatcomttiiDfibonorum ,  feu  vninerftli  dos  BUo' 
hus  foeiorim  efi  conflituenda  ex  commttH^ms  hmns 
fociet.itis,nec in  diiiifione  focietatis  cf}  computar.da 
in partem eius,  cuiusfiiia efi dotata. c'.i6.D.i.T, 

30.  n.  i7  p.  ,  jii 

gii/nus  rx  fo:  i^s  vnamtantum  habct  filiam  alij  pliircs 

Jecundum  aiiquos  smtiot  dos  efi  coafiiSHcndd 

'UiikM.ibid.n.ii.p.  514 

Seemdum  alios  tmtum  rsi  illi  conftrmubim,  quautfim 
j^dis  aliorum.  ibid.  n.  ig.p.  3 14 

firitis  efi  tili  exbonis  foekmittm»  efi  quid  magis  con- 
fcreiidim,fcdiHim^eiida    dotipatre.  ibid.tt.zo., 
^xi.p.  ^ij 
Solurio. 

Sohnio  cmciirrentecaHfa  necefs.trla,&  voluntaria  ce- 
dtt  intaufum  necefiuna.C.  i6.D,i  .T,z'j.n.'j<;.p.zSo 
Sponrj  , 

Sponft,  qu.t  contr.tHis  fponf.iiiJtis  iiimH.Ii!:  ob  irr.pr- 
dimenfum  ititcrccdcns  tnu  r  tpf.im,& fponfut/ipjfs.i 
4^  ^atlum  VQH  acqmrit  medietatem  dimatiems  onte 
ni4ptiJs.C.\(%.'J).i.'P.lX.u.i.p.  6S 

(ontratiis  jponfaltbus  enm  /eiemia  m^inms  vefpeSis 

.  vtrin/qiie,  6"  data  perfponfum fponftHti^i  iv^it.ire 
fponfaHouaequaritdmii^imiem  antemiptias  ^  ibid. 
n.-i.p.  <5y 
Jpoiifns  in  h.ic  hypothefi  ofculatMS  fiio  i:  fpoiifm  , 
vci  capituni  cuta  ipfa  i)abuerit,fponfa  potcfi  detine- 
re ,  quadcoUatiim  eft  qttadamodoiH  pretinm  ofeuU , 
<jr  copuU.  ibid.  n.6. ,  0"  7.  P .  70 

Jdem  intel  ige,  quando  ffonfus  etiam  confcius  ttuUita- 
tis,  &  fponf»  ig/iara .  ^d.  n.S.  p.  •  70 

ffoafa  conjcianuUitatis,  fi  m.vittis  fimii  ignjri:s,r.on 
aeqmritex  iUo  nfciUii,vel  copuia  lUam  doiuuionem. 
ibidin.9.f.  70 

fponjj,  qiixcontraffis  fponfjUhns  confcnticns  fiiit  co- 
^nita  d  fpoujo ,  ft  jine  caufa  rccedat  afponjaiiuus  , 
fpmtfnsnmi tenetmr  ad  d9tem .  C.  16.  D.i.D.  i.  $. 
ip.  n.7.  p.  572- 

fponfa  conjentieiis  cognita ,  fipofi  defioratiotiemiece- 
dat  exeanfa  valuntariaadpAiU  fpmftjim  amittit 
iusad  dotem.  ibid.  n.  14.  p.  jyj 

Si  fpottfafic  cognita  recedat  cx  caufa  voluutariafpoi^, 
ftdmaeiiffSiai/m  mtttitittaddotem,  Aidji.i6, 

Si  recedit  cx  cjuja  fpottfi,fed  inu^imtaria  obmorbum 
incurabilem  non  amittit  tus  addetem.ib. ».  1 7.p . }  74 

Si  fpmfa  deflorata  rc (ed.it  ex  eaufa  inffredicndi  inRe- 
ligionem  eximitur  fponfus  abmiere  ipfam  dotanii . 
ibid.n.iS.p.  575 

Siffw^a  defieratafaSafit  impotens  ad  matnmonium 


rvu  rfldotandapeffpimfimdefttrmitaii.  idii.n.19. 

p-^i.  yf6 

Si  faBa  fiierit  impotensrefpeSn Jpmfi  defbrantis^uon 
altcriHs,  eximitnr  deflarant  «v  «iwi«  em  datmM, 

lbld,H.V\.p.  J7d 

Si  faSafiurie  imfetcns  rrfpcrm  defhraatit  taunm 

at!  tf  vpuncnetwr expeSlare.ibid.tt.xx.p.  p6 
Sifponjj  difivr.tta Huerit  Jponfalia  infcijs parentimt , 
&  ex  damnis  fibi  imminemUms  ab  ei/dem  reeedattft 
tompevfatida  pro  violatione.  ibid.  n.x^.f.  yjj 
Sifponfj  dcfloratarecedat  ob  impedimentnm  dirimem 
occtlttm  non  cognitum  tempore  fponfalium ,  & 
defloratiottis  baitetintaddotem .  ibid.  11.14.  p.  579 
Spottfa  deflorata  ,  fi  reetdat  ex  impedimento ,  qnoi 
fcquatitr  cx  culpafpohft,hjhrt  ins  ad  dotem,  fccus,  fi 
fequatnr  cx. ctUfa frogriA .  ibid, n.x^.f,  377 
.  Sponfus . 

ContrjElis  fpovf.ildiui  nnrr  fpoifi,r,i  mjiorem,f!r ff&n^ 
fam  minorti  xtatis ,  fi  dos  fuerit  tradtta ffonfo,  & 
bie  ouera  fufiinuerit,  ftitSns  dotis  mb  emnfKta  ht 
airj^inciitnir. ciitfdcm,fci  •.v.compeifathitemmtentm» 
Cao.d.  i.v.  ij.n.ii.p.  Sx 

Sponfus  maior  ,fteidem  per  fpnfom  minirem  fntrk 
t.-.vtitrnd^spromifiJ  ,  &  non  tradita,  &  ipfr  oncra 
Jtijiiniicritfhoupotcfi  exi^crc  intcrefjcdotis,  bcni  tir 
men compenfationem oncrum .  ibid.n.ii.p.  83 

Spopfi'  i!'  'L:t.ihrpothcft  ,fi  foiujntttr  fponfjlia ,  &  do- 
tci>itc:epcrie,&  onera  fnflir.urrit  non  tenctur  fru- 
(liis  iiitei-impcrceptostelh:H'rc  .ibid.n.\}.p.  8j 

Sifpohfj  ■.ic  futni  o  fncrtnt  ■•jltrj  dotem  data  parapber- 
ttjii.:  im  iHc.  uiitr  fruUus  corimdem  .  ibid.  iix.14. 

. 

Scatutum  quood  lucnim  dotts .  ^ 
Statntum  deferens  tuemm  dotis  marito  poft  matriMO- 
nitiin  iniTnm  locitm  hjhet,  qujmiiis  vxor  immediatc 
pofi tiind moriatnr .  C.i6.D,i. P.i .  f .1 . ».  1 1 .f.  i 
Si  matrimoninm  nm  fnerit  eea^mimaMm ,  wee  vxm 
tr.tdiifljfcntentia  afferent  wuwimm  non  kierari  dt- 
tem .  ibid.n,\x,f.  6 
Sententiaafserensmarkmn  ajBmeUieraritidemdakm, 

ihiii.h.  i  ^.p.  7 
Scr.tentia  mcdia  fub  varqs  diilinUiottibus.ibid.  n.l4t 
pag.  t 

■p.-AfertHr  fentotl*  efserait  maritnm  Inerari .  Snd, 
m.i^.f.  ,.l 

Sxeifeji^m  toeafmnhu  nm  troMa,  nee  earmmr 
cogmtaex  eemrr.f.ni  vfu  diceretur  tantum  fponfj , 
t!rftatntimtloqucreturdevxore.ibid.n.\6.p.  ^ 

Sxeife  item  m  matrimmh  hi^iAemm ,  Aid. ».  17* 

m-  ,  * 

Itcm  ttifi  non  ftierit  cognita  ,  nec  rraduQa  ex  culpa^ 
.    mariti.ibid.n.iS.p.  9 
StatHttim,fi  lotjHjtur  dr  -uxorr  d!<&j,& bacnmfherk 
adhuc  traduQa  ,ncc  carnaitter  cogttita  ,  mmh» 
adhtu:dttmi»ermnr.ihid,n.\p.p.  9 
Jtem  ji  loquatur  de  vxore  ceftUta ,  &  nonfnerit  co- 
gnita.ibid.n.xo.p.  9 
Statutnm  deferens  lucrum  dotis  maritopofi  initum  ma- 
trimemMm  nan  babet  locum,  fi  vxer  ante  Uiad  con- 
fnmmatnmprofiteatnrinReligioHe,AU.nAi.f'  9 
T^cc  iteni  hjhct  locum  ad  tcmpus  mmtkwetmwUseo^ 

demfrofcffiiMjta-%,(» 
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Rrijcitur  contrariafenteutia .  ibid.  n.  24. 

Stmtm  hqnentdeim  traUtur  etiamaHotm  pro- 

miffjm  .C.  16.  D.\.T.  ^.>i.6.p.  jo 
Statutum  difponeut  de  lucro  dotis  in  fauorcm  mariti 
fTMmhi^  vxort  fitie  lAerit  bit^^ma  iimm^ 
do  non  amifcrit  culpakHitit  fifiiBtre  «Nr«  matri- 
montj.ibtd.n.i.f.  '  51 
SUntefiatuto  defertttteliienimioth  marito  deeeieme 
vxorc  ftne  libcrismaritus  lucrjtnr  dotem  promift.m. 


^79 


^uautumuis  vxor  deufkrit  pendeute  termtno  ad  Sententianegatiua.lbid.an.^.adff,f, 


tffmfolueiiiam ,  Aut,n,^,f, 
Mtiam  fifiatntiim  hfmetmr  i»  termiiat  ietit  iata , 
^.im.it.f.  33. 
ExtaHtefiaHao,  quodmmtusmortmtvtmenmf^t 

compcUi ad  dotemrrflitucndvn  ex  vieiufJempotcfl 
agere  ad  ipfam  confcqncndam ,  quando  nondum  acce- 
pit.ibid.n.iz.p.  3| 
Si  flatutitm  dicat  ,  quod  maritus  pramoricnte  vxore 
ftne  Libens  hicrciur  dotem  ,  ^uam  recepit ,  vel  apud 


tefiamento  partcm  boaerm  dotalium .  ibtd.  n.  ixl 

Illa pars,  qttam  potefi  acqwrcre ,  r,on  rotrfl  e(ie  maior 
iiiaf  quam  alter  ex  Jiiijf ,  qui  mtnus  confecutus  efi, 
hatmit,Aii, 

Extantefiistutodifponcnte  dc  lucro in  fariorcm  mariti, 
nuUafaSa  meuttonefiiiorumcxiftentium,^  mari' 
tmexeUiiiafitiotfiiuentiaafirmatiimiiC.  i6.D,t, 

D.  i.§.^j.in.z.ad^.p.  458 


VrobabiUus  maritm  non  fmratm  iotem,  fti  ii^ermt 

ad filios  .  Jbid. ».  10.  p.  459 
Extanteftatuto,  qttod  dcccdentevxoreftneliberis,ma- 
ritus  lucrettir  dotcm,  an  maritus  eaniem  lueretur, 
ft  vxor  habncrit  fjlios ,  fed  deccffcrirt  anteeius  obi- 
tum  feiitentta  afjirmattua  cum  fuis  iw  ibus .  C.  16. 
D.i.D.i.$.^2,.in.z.ad$.p.  440 
Sententia  w^atUm  cm  Jmt  imrilmt,  Aii,knj6.ai  10. 
P^S-     ,  .  .    .  44« 


^fiamexiftentem  poteftexwriafilmapnaiifijfm   Maritntfrehabilim kemmimm.Aii.  n. 1 14^.441 


confequcndam  .  ibid.  v.ix.p. 
ftatutum  dc  liicrodotis ij.tbct  ctiar»  locum indote pra- 

fumpta.C.  \6.  D.i.T.i^.n.^X.p. 
Statutum  loqucns  dc  dote  c.xprefja  babet  laam  etiam 
in  feafumpta .  ibid.  nu.  jj.p.  9 j 

Extante  flatuto ,  quod  prxmoriente  vxorepne  libcris, 
mtritns  Uieretmiotcmjccundus  maritnsnonlnerc 
tnr  integrm  iotem,  qnxfncratprimomaritoeoafii' 
tuca,ft  -uxor  decefjcrit  nuliis  reiiSis  liberis  ex  fe- 

.  £naiomAtrimoaiotiKnetamenexgrimo,C.i6jX.l, 
T.t^.n.jx.p.  115 

Jn  hoc  cjfu  Jccundus  maritus  tantum  lucrari  poteft  , 
quantm  minusvxor  dederit  vaicxfit^sgriorismor' 
trimon^.Aii.n.^j.p.  it^ 

Extante ftatuto,  quod vxorcdeccdrntc  ftne  !iheris,ma- 

.  ritns  incretur  dotem  exiftenttbus  iiberis  ex  eodem 
matrimoriojmaritm  exeUuUtnr  A  Um^iotis.  C.itf. 
D.  i.D.i.§.  ^o.  n.z.p.  4^5 

Ji^tamenadminiftrator  bonorum  dotaliimi .  ibid.  n. 

,  4J5 

Si  v.vor  decefferit  non  reUBis  liberis  e.x  rodem  matri- 

moaiOffedex  alio  maritus  non  lucratur  dotem  ,led 
d^ficrtmai  Uherot  vxoris  frkrit  matrimomj .  nH. 


Statn^mreffieit temfnsmartitVMtrit,  Ai4.nn.  ix, 

fog.  441 
Extante  fiatuto,  qnaii^ponat  infauorem  mariti  dc-^ 
lucrodotisfubbis  terminis,  fi  vxor  Hlios  non  ha- 
bueriti  &  vxor  cofdem  Itabucrit ,  fed  ante  ipfm 
fradeccfierint,  an  maritns  Incrctur  dotem fcntentia 
affirmatiua  cumfmtmrAns.^,  i6,D.l,D.i.  $.5  j. 
kn.%.ad  $.p.  44r 
Sententia  negatiua .  ibid.  k  n.  6.  ad  8.  p.  442« 
^tcnto  fiaefiatneuim,  maritns  Incretnr  dotem  . 

Aa.n.  5>.p.  44 j 

Stante  eodcm  fl.ttuto  ,ft  vxor  decedatfimul  cnm  filio  , 
frobabiliufcft  j  quod  m.iritns  Uuretnr  dotcniexclw 
fisbtlreiUmtvxoris .  f .  itf.  D.  l.^>.  1. 1.  J4.  »4. 

P-^S-  ^  444 

Jdcm  eft  ^uoai  cffeaum  a  iure  intcntum  ieccderc  fine 

Uberis,aeieeeiere  miUsfofifereUBis  Uberis.  mH, 

»-5P-  444 
Infauorem  doaationis  in  didtio  prafumitur  iUe  pr^ide- 

^fiffitfipd  eeffarefeeeret  ionationm.Aii.  n.p, 

P'S-  44? 
Si  cotifiet  Matrem  pr^ecejfi/ie  per  modicum  tempus  fi~ 

Uo,  nmitm  exeUiiatm  k  mer^iatis.  AH.  n.  1 1. 

44? 


Si  ftatutum  excludcrct  Itberos  prioris  matrimaBij,  ma~  Qitomodo fiiius,  qnipoft  modicum  tcmpus  fuperilesfuie 

ritntiotemlncraretm.lbUi.n.%.f.            455  Matrt  trmfmittat  illud  iucrmaihmtitt  ,em^ 

,Anvcro  ita  lucraretur  ,  vt  excluderet  etiam  filtos  lud  nonagnoucrit .  ibid.n.  ix.p.  446 

priorts  matrimoni  j  etiam  quoad  iczitimam  affirma-  Jn  l>ac  hypotheft,  T^ater  non  acquirit,  vt  hares filionm, 

tinafetttcntiamagisreceptaefi*md.n.j.p.   4Jtf  Aid.n.i^.  445 

Extante ftatuto,  quod  dccedcnte  vxore  ftne  libcris,  ma-  Speciali  iure  acquirit,  &  quonam .  ibid.n.  1 6.  p.  447 

ritus  lucretur  dotcm ,  non  lucratur ,  fi  dcccficrit  fine  Stantc  Jiatuto ,  quod  maritus  poft  mortem  vxoris 


Itberis, reliSotamea  nepotc  cx  f,  iio  .jnM.n.8.f 
Difponente  ftatnto  ,  quod  deccdente  vxore  fme  liberis 
cx  fenatis  ,  maritus  lucretur  dotem  ,  &  decefferit 


erctnr  dotcm,fivxor  minor  conftitnerit iotm  int' 
moderatam  fuccurritur  rcditntione  i»  intijgtm . 

i6.D.i.D.i.$.^S"SP-  ..447 


reUSo  nefote  ex fiUo,  maritnt  etum  mm  ineraretm  Sxtaate fiatnto ,  quod  dccedente  vxorc  fiae  Uberis  , 

iotem .  ibid.  a.xo.p.                            ^^6  maritus  lucretur dotem,&  vxor  pro  temporc mortit 

Extante  ftatuto,  quod  deetiente  vxore  fhtc  Uberis,  non  vnicam  tantum  filiam  babeat  ,an  maritus  Uurctnr 

fa£ta exfreQimieeUiflm ,  vel  altcrius matrimonti ,  dotem fententia affirmatiua cum fms mSms ,C.i6, 

fi  filii  prioris  matrimonij  cxtitcrint  taatnmjmaritus  D.i.D.i.§.  ^S.n.z.  }.,&^.p.  448 

ft  tra^icrit  ad  (ecunia  vota^cquirit  tantum  vfum-  Maritns  in  bac  hypothefi  non  lucratur  iotcm .  Jbiijt.^, 

frnSmbouonan .  Ibid.n.ii.p.                457  f<^.  44S 

Si  non  tranfierit  ai  fcenaia  yota  ,fotefi  ae^nirere  ex  Extante fiatnto,  fmd  ietUentevxore  fmelAeris  ma- 

ritnt 
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tuui  lucrctnr  datem  ,  fi  maritHs  pradcccfkrit  ad  v.xor  fpnpLiciter  primo  mpfcrit  nuila  dott  exprefsi 

tnwmNON  tratufert  tale  Iticrum  iitluaredes ,  fed  eonfiituta  extme  alio  fuauto ,  qnoi  pni«i«  miu 

rfojrfiWiWiPf  T;.rom.r.id.'Z).i.'Z>.i.f  .57.K.7.P.450  tvj-.  f  ni!r'!"r,„rur  dsta  in  dotemf  <S*  repaita  ni 

yxor  non  decejfit  in  mntrimonio .  ibid.  n. 8.  p,     450  fccun  io  nutrimonio .  tbid.  n.  p.  p.  107 

Stme  fiatuto ,  qnod  maritiu  deeednte  vfvrt  /SM_t  statutum  MeiiptMiiue, zi6,v»l,  ur^ertm ,  C.  uS. 

lihrris  lncrctnr  dottm  in  hypotocft ,  7'f4  VXOr  eon-  'D.  \  .V.XX.n.  i  .p.  lol 

tmxrrti  cuni  fcientia  inujltditatis,  6"  fundtimalie-  Statntiim  MedioUiii  in  c.  joi.  refcrtur .  ibid.  num.  t. 

nimproHlotetontulcrit  maritusnonhterattirdatcm,  pj^.  191 

fcd  Fifcus ,  fi  fuiidns  ille  fmrit  fri^(rif$lli ,  C.  16.  Confelfio  faSadedotereeepta  fofiduonams  k  die  tra- 

D.i.  §.b'. '.'.^                              46X  duflionisvxorisindamummsritifiuepervirumjiue 

txt^efiatntQ,  qnod  iriAritus  abfolute  lucrctnr  qitjr-  ferTatremffiue  eius  i^eendentem  ex  viprimifia' 

tMnfartemdotiSffimarituspromiJerttdotcm  rcRi-  tuti  mufrmidie»  creditoribus  Huflgmviri  tvA 

tuere ^ne  certa  quantitate,pottfi  illam  qiisn.i  p.ir-  afcendentibus .  ibid.  n.^.p.                     1 91 

temrctinerc.C.\6.  D.\.  D.^.§.'j.u..^.p.       5^0  Hoc Jlatutum  fundatnr  in prtcfiimptiane  frgudium  ad- 

Sifromifit  totam ,  0-  integram  dotem rcfiituere cian  uerfus  creditores.  ibid.  n.  }.p.  iy2> 

expreffiane  cfuantitatis  non  potefi  iHam  iptartiun^  .Affig-untur  cor^ruentiu  talii  prgfumptioi^ ,  Ibii. 

fartcm  rctiucrc.ibiJ.  n.-^.p.                        %ffQ  Troccd!t,fi  vxor  fucrit  tr.tdMdiaiomilMWUri[i  antc 

^tucum cxckudens  f«ininas.  bieuaium.dfid.n.<^,p.  ipj 

Stntutmuexetuiensfiliamiotatambiiietloeunfetiam  Sivxornntfuerittraii^mtiomum  mariHffeiwkh 

p  ios  fucrit  tar.tum  eiiemfili4frmi{s4 .    i  d.  D.  ritns  iucrit  ad  domum  vxetis  imm  heket  tieimt  boe 

l.P.i.tt.i4.p.                                    54.  fiatut»m.ibid.n,$.f.  lyj 

EtimfiinfiutiitoiieaturfiiotemkTatreree^it.  Coi^effiapofibiemiumjiieetexwfiotiitinMfr4M&tet 

ibid.  ».15.  p.                                             54  crcdnorihns ,  prxiitdicat  tatneBexf^ifjfimarito  , 

£z  etiam  fi  diceretur ,  fi  jiUa  fueric  maritata,  &  pro  & ciusi)JcrcdibHS.  ibid.n.6.f.  IJ?J 

tempore  monis Tatris  »9  fuern  nupta.ih.n.  1 6.p.  j4  C^nfe$o  faSs  unte  biennium  i  iie  troiuSionis  noiL, 

Zitnitatto  Thi^i.im  i  in  '10:  ycattir  .  ibid.ii.  1  7.  p.  55  pr.\:iudicat  credito-ibns  cinflcm  vutriti  in  caftbus, 

Statutum  excLudciis  fxminam  marifatam  inicUigendH  tn  qnibus  nonprMudicat  ius  commuiic .  ibid.  iiu.  7. 

efi,fifiieritdotata.ibii,n,ti,f,               JJ  pj^.  ipj 

StatHtnm  cxdnd-nj  fxr.iin '?«  7ttirit.it. vn ,  &  dat.it jm  }!oc  ji.itntnm  non  h.tbct  vim  aducrfiis  creditorcs  pofle~ 

exi^it  vti  JmqHi-ijuaiKuicm.  ibtd.  a.xt^.p.        jj  rinycs  c.xCitufantHtuiconfcfiati.ibid.n.S.p.  194 

Stante  fiatuto  excludente  fxminas  i  fiuceffione  atten-  obflante  hoc fiatuto,  fi  confefiio  per  maritumpofi 

iendum  efi  tempus  dotationis  ad  tax-andjm  con^rulx  hicnn  liifuerit  aimiaieinlatafrilMteatereiitoribus . 

iotemfilix.C.\6.D.l.V.2.j.n.}6.p.          xo9  ibid.n.\o.p.  195 

^HSia  extOHte  fiatuto fotefi  a^ere  ai  eon^gmeutum  ie-  Quumoio  inteU^enium  fit  fiatutum  negans  probatio- 

gitima.ibid.  n.  yj.  f.                           top  nem pcr  inflrumenta  pofi  duos  annos  faHa ,  beni  ta- 

StMte  fiatuto  excittdente  faminat  ii  fueeeffione  frater  men  per  infirumentum  faSum  intra  duos  aimos .  ibii. 

fideicommiiiarius  pottil  dot.irc  fororcm  dc  bonis  fi-  nu.  1 1 .  p.  195 

ieicommiffi.f.i6.'D.i.T,z},H,'jo.f.       iij  BxvifiatutiAiediolamiHe.  $oi.  dos  fcfibiemiitim  i 

Sectufo  talt  jiatuto,ft f yr»  bJKret,ip»  emwnodi  pof'  die  traiuWomt  emil^tuta ,  &  firmata  iuramentt 

fctdot.:r:,iion  cjsc:  dcirahcndum  fro  ineeinfdem  co-  Oimcutis,  quoinoiifitfaSainfraudem  creJiio- 

defideicomittifso,ibid.n.-j\.p.                 xxj  rum,praiHdi(ataredBtormMfutm-ittibii,num,it, 

Stantefiatiuo  exeluduo  fieminariim  propter  mafeiiot  p.ig. 

ios uon  fucteiitUeo ie^itimd,C,l<iM,l.'P^. n.z.  ■'^>cct  cti.tm  crcdit9r3mt anteriorihus  hahentihus  t 


lli- 


fi^.                                             xx$  tHmaclionemoeifo»dem.ibid.n.i^.f.  ijij 

Secusyfi  fiatutumftt  excli^tuum  proptcr  iotem ,  Siii.  statutm  ratumMet  U,  ^ioi  iu  tidi  inramentoefir- 

Jn  diibto  ,  an  jiutiitnm cxcli<d.i:  proptcr  fxmincit.tccin,  m.xrnT  .  ihid. n.  l^.p.  Ip? 

an  propter  dotcm  ex  {ome&nns  dectiendum  cfl .  Staiutum  itoc  exi^it  ad  pneiudicandum  crcditortbus , 

&id.n.^.p.                                  x%6  ipioiiHaiosfitfimdiiirataj^nArieataMHiM.}^' 

Sifiatutumincipiat  ahexcltifione  dosnon  fnccedit  loco  p.i^,  lySf 

legitiiMffi  a  dotationc  j uccedit  loco  icgitinut .  tbid,  f^oad  riJirieationem  non babet  vim  cum  fit  contrari* 

ImimeraimureenieBmei^Xfmkmfot^  iuferri,  auios  eotfuetuime  fiAiata,  UM. 

ftuccdatloco  legitirn£,an  nou  .  ih;d.  n.  4.  p.      zi6  Rnbricatiopoffctappoaiex  inttruallo .  ibid. 

jncafibuSfitt  qHibnsexvijUtuti  uosjHccc<iit  locolcp-  Statutum MedioUniin  c.xjli.eii  excli^iuum  famina- 

'.  timm,fii  Tatre confittuatur,  non cjl  nccef» ,  ^mi  nimfropter^uiditatomfiim^itmit/t^imimnfm- 

adaquet  legitimam ,pi fafifit , ^tqfi  fit rwi^rntf ,  cedit  loco legitimx .C.iS.n.:  .v.z$.n.i\.p.  i;4 

Aid. ».  5 . p.                                        iK$  Refpicit  fauorem agnationis . ihid.  n.\z.p.  lj4 

tlSe  itcmji  caHflitu.ttur  afratrSim,itid.».  7.  f,  XtfJ  Jncipit  ab  exclufione .  ibid.  n.\^.p.  x}4 

Me  vcrb.Sucuca Mcdiolani .  Stantehoc  Siatutonon folumfilif  mafculi eiufdemi^ctn- 

Sutuca  Mcdiolani  quoad  dotcm  .  deneis  excluduntfMttinas,  fed  ctiam  nepotcs  exfia^ 

Statutumin  c.  455.»  ijuod  non  intcUigatur  dos,  nifi  fic  mafculina.  ibid.n.  14. p.  1J4 

exprefsieoi^ituta.C.  \6.  D,  f,T.i6.n.6.p.  \i6  {^antumuis  famina  fint  in  graiii  fnucimiores  i^i 

StatMtm  Mediolam  fradiSm  im  bidttt  totnm » /i  afcenienti ,  ibii.  k.i  5  .f. 


Digitized  by  Go 


R  E  R  V  M. 


^8 


fiefMm  tamen ,  vt  nepates  fint  nati ,  fen  concepti 

tcmporc  drhrx  fiicccffionis  .ibid.  n.  i  (*>.  p.  ij^ 
extjlentibus  mafculis  exlinea  mafcidina  ffed  tan- 
tm  ex  famimi ,  fmimt  M^fneudmnem^mrfeih 
lis .  ibid.  m.  18./J.  155 

Stante  hoc  fiatutojili}  etiamemattcipatif&  Initimati 
fer  fiAfeqneni  mttrimmdnm  exebiAmt  ^minas . 
ibid.  n.io.  p.  z^J 

Si  conceptif  vel  nati  fint  pro  tempore  ,  quo  inter  foren^ 
tes poffct  ejfe matrimonium .  ihU. n.xi.f,  xjj 

yide  vcrbo  nlius ,  &  fs;mina  . 

ytfamiua  ex  i/i  imms  jlatuti  excludatur,  debet  ejfe  do- 
tata  ex  bonis  alcendentit » velie/inientisexdiH 
ientis.  ihid.  n.  i8.  p.  157 

Hccfufficit,quodftt  dotataa  Matrc.  ibid.n.xp.p.  ij8 

Exvionins  flatuti,  vtfxminactnfcttur  exclufa  a  fuc- 
ccfjiohe  vitris,  nou  fi^it,  fW  fnerif  k  Matte  do- 
tata.  tbid.  n.xp.  f.  Xj8 
iieidtamen,fifiieriiiotat4  ak  aimTatemm.Aidji.jo, 

ycl  ab  extraneocontemflatione  Tatris .  iUi.  mmi.  p.. 

feg.  xj8 
^d  exclndendam  famtnam  k  fncceffioM  rfeendentis  re- 

quiritur,  vt  ifftns  baredes  fnerint  intra  tempns  in- 
,  terfeUati  ad  iffam  dotandam .  ibid.  n.^^.p.  158 
Si  mterpeUati  ami  iotaaerint  intra  tempus  fxmineu 

•  fneeeait  m  tertialmmmm  partc ,  qnam  fuiffet  ha- 
bitura  de  inrc  commuiii.  ihid.  n.  54.  p.  i  j  S 

fltff  verb.  £siniiis ,  &  verb.  lisrcs,  &  verbo 
Stituta  Medidlani . 

Statutum  excludens  fjcminas  proptcr  mafculos  non  ex- 
tenditnr  ad  boMafitaextraterritorinmfiatnentimm . 
^.mi.jS.p.  3.40 

Starite  hoc  flatuto  famiru  nou  dot.tta  ah  )).vcdihui 
afeendentis  vltra  fortionem,  qua  eidem  contit^it  in 
"bonis  ferenftlms,  admittendaefimi  iUam  terttaau 

'  partcm  honorum  cxiflentinm  in  territorio  ,  qttam 
fuifset  confecuta  de  lure  communi.ihid.n.41 .  p.  240 
famina ,  fi  nonfnerint  congruo  tcmporedotata  a  de- 

•  fccndentihus,  &  hona  fiiennt  per  defccndrtitrs  die- 
natafofsunt  eadem  reuocare  a  tcrttfs  pofsefsonbus. 

MkJ|1p.P.  141 

SxStatuto  Mediolani  ,ft  fxmina  iiolcns  itcnm  nuberc 
abbarcdibus  dcfcendentis  reqiiifierit  dotem ,  nec  ifii 
intra  fex  menfes  i  <fi>  requijitionis  iotaiierint,mit- 
tenda  efi  itt  fefs^tiantm  ^mfUfrtmet  iatis .  ibid. 

».46.0.  IfL 

Slniduplnm  non  aafaMt»  htemeabiliter  famimijei 
ioneedos  fucrit  intep-a  perfolutd.ihid.  n.^j.p.  141 

FnSns  illius  dupii  non  funt  computandi  in  fortem . 
jW.ii.4p.p.  145 

E^foaUtr  Statatm»  Medialmii  i»  c.  X7p.  ibH, «.  4p. 

Hoc  fiattmt  efi  ampUatimem .  Atd. 

Hoc flatutum  excludens  fxminas  etiam  in  lineafxminea 
exifientibus  mafculis  eiufdem  matrimonij,  &  etiam 
famiiiat  exmafculo  non  habet  locum ,  fi  mafcnbu  ex 
qno  famina  defcenderunt,  iee^^it  aiue  ebitnm^ 
efeeniemis .  ibH.  11.5 i.f,  144 

Vs^  retMngitm^  folum  ai  filios  immeiUtk  i^tmtlah 
tes,  fed  etiam  ai  wegtut »  &  'vktiimtt  grmbu  • 
Aid,n.%%,f,         •  ' 


Sx  vi  Statnti  Meiielaiii  w  r.xSi./bror,  eni  fmt  pr»- 

mifla  dos  pcr  fratrem,intelligitur  cxchf.-  a  fticcef' 
fme,  cuiufcunque  afcendentis  ndlo  fubfecuto  matr^ 
momo.iba.».7j.f.  »45» 

Intellige  dummodo  frater  reqiiifitus  ad  folnendamdo- 
temfromijfamfolnerit.ibid.n.-ji^.f.    ,     ^  349 

StanteStiantoiMioUmiiB^.  famina  maHteia  ,mm 
per  decem  annosnon  mouit  quxrmomamfiiper  aote 
frafumitur  dotata  <Jr  cxcluja  a  fucccffione  afcen- 
ientinm.^,ii.jS..f.  xjo 

Si  mortua  vxart  intra  drcrnnlum  hxredes  flatim  non 
mouerintqnarimoniam  Jupcr  dotenonexclndnntur  A 
fncceffione.  ibid.  n.jp.f.  x  50 

Cefiat  difpofitio  huius  fiatuti ,ft  intra  dccemuumff- 
mina  conqueftafneritextraiudicialiter .  ibid.  n.  80. 

tieferuHtur  flatuta  Mediolanime,lBS.-,  &  %po.  C. 

i6.D.\.V.i6.n.z.f.  154, 
^ttenta  difpofitione  bormn  fiatmmmi  fiia  ex  fratre 
dcfimSo  exiflentealtcro  frstreeiufdem  froiefunSi 
fer  iflum  excludirur.  ibid.  ».?.  p.  iJi 
£x^te  fratre,&  fororefrfiefiinSi  fonrferfratrem 
excluditur.  ibid.  n.6.f.  »5 1 

Statntaquamuis  dicantur  cffe  inteUigeniaaiUteram* 
admittnnt  interpretationent  imtta  inteUeSMm  in- 
trinfeenm .  Ibid.  n.  y.f.  x^Jf 
Caafa  finalis  excli^ionis  faminamm  efi  fanor  a^tio- 
nis.lbid.n.S.f.  ^S} 
StatMtnm  tr/dfitnr  aiferfonas  etiamnonmmiinatas  ex 

maioritate  ratiwus.  aii.  b.  tj.f. 
Iiatio,qua  excludit  fororem,kftrtie>riexdHiitneptitn 
exfratre  ,lbid,  n.  1 5.  p.  1%$ 
Ttns  inris  tribmmt  fiatnta  forori  in  faceefsione  fra^ 
tris,qnamtrAmmtMeftifiiiaalterhitJrains.  ihid. 
n,  18.9.  x%6 
exqtente  fratre  fradefimSi  tmuwrrmite  jWirt 
emiinepti  filiaaltertittfiratrittfkwexebiiitnef' 
Hm.lbid. tt.  ijf.f. 
Statmtimt  A  fiice^imm  firatris  fradefimSi  extbnUt 
amitaminfimoremfiratrisfnfeifiitit ,  Aii,im.  xo. 

p^S'  157 

Statntum  faciens  mentionem  ie  firatrefamrifNqeren- 
do  habet  loemn  jn  firatre  teefatgHMftatitmm.  ibii, 
n.xyf.  X57 

Stmatmm  txdaiens  i  fncteffione  t^cendentimn  fami- 

naspropter  m.ifLu!os  excludit  etiam  fiiiam  fradc- 
fuHtli  propicr fratrem .  ibtd.  n.     .f.  XJ 8 

Stante  Batnto  exclniente  fUias  qmmMemiqne  dotatat 
kfuccefsioiie  Tatris,mortHoTatre  fiuprata ,  ft  fue- 
rit  dotata  iflupratorc,nonh^et  ms  ad  lcgitmam, 
C.  16.D.1.D.  i.f.n..n.}.p.  $a6 

Sifiatntum  excludat  pr£cisi  faminas  dotatas  ftne  alia 
exprefsione  inteUigi  debet  dotata  ab  co,  de  cuius fuc- 
cefsione  t^itur  .  lbid.n.^.p.  J47 

J^ullo  extante  ftatntvexcludentefxminas  afuccefsione 
Rnfrata  ,dotata  a  fiupratore,  potefi  mortuo  Tatre 
agereadUgitimamVatris  .Ibid.n.^.f.  548 

Extante  fiatnto  excUdente  faminas  dotatas  kfuccef- 
ftone  Tatris,  &  matris  fiUj  mafcnii  vxoris  de  fecmi' 
iomatrimmio,  non  excbidimt  k  fnccefsione  Tatris 
faminam  ebfimtjcfrim»  ,C,  16,  D» 
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Stipulatk).'  , 
ftifidi»hlegdit  eompetit  fnmifsimii  ittit  huert^i 

faS*  ferfi&mmim,  C.  t6,  9.  i.  *D.%.  §.51. 

n.d.P.  50? 
Stiftdatto  legiilis  competit  mttrito  fro  iote  fromigk 

cx:j,cnda.C.l6.D.  i.D.z  §.  ji.N.  j.p.  504 
^liio  ex  fiipMlatH  frefpe£iu  martti  efi  ampliatiua  fu- 

fra  ^ham  ex  eoniiBioite  »Aid.  M4.  f.  504 
Stipidutio cx  pjrre  marit:  ad cxi^cnd^m  dotcmpromif- 

■  Jfam,  40  fit  nouatiHa  aiiioius  ex  coniitiiMe  remifsi- 
ii,C'^^^'^'^'*'i'S3'^'^'f'  5^ 

hiiuprum,  Stuprator. 
StiOrator  yirgnustim  icnctur  copuUtiuh  illamduceref 
ViWre.C.id.D.  i.'D.l.i.x.n.^.p.  J41 
StMprator  nonfoteH  cegi  ad  dMeemlamfiiifrauim.  Ibid. 

n.S.f.  541 
SifU^tttetr  degtrit  tmftias  cum  fluprata.  ipfa  confcn- 
tiente,  nme  eximitiir  eb  oaere  iffam  iotaadi .  ibid. 

■  H.6.p.  34.1 
Sttfmter  t  qui  ele^it  iotationem  fine  nupt^Sf  tenetur 

erogare  diquoi^xt,  fM  iaHgetfitfrata  ^fii^i, 
ibid.  n.  7. 

itHpratorffi  renaatnuptias,  &  dotct ,dotatio  refpeSu 
ipftus  ejl  ex  titulo  onerofo.  Jbid.  n.  8.  p. 

Stufrator  nonfatisfasit  fuo  aneri  iia^endo  Hiriiratam 
alteri  w  matrimaaiamiaxtafiatam  iffias .  md.n.9. 

iaforo  txtenm  Uaetter  aiiat^^  iotemjna  tantam 
'  ad  illudpiai,qaai ej^fbframfifraiottm .  ibid. 
n.  io.f., 

fifiuprator  iaxeritfittpratam  eam  confenfu  ipfius  ,  & 
."  parcntum,  &"  dcindcex  interualio  dotem  conflituc- 
rit,  cenfetartoifiitHiJfe  extitalo  onerofo.  lbid.n.  1 1 . 

fS-  3« 
^iam  fi fliipratitaaffMteifuUyaon  eximitar  flupra . 

tor  ab ouerc  iafamiatmiM .  JM.n.  i x.f.  543 
Sifiafrator^flafrata  amifaeriiaffaiditeeaiiiieait, 

fhfratar  non  tcnetur  ducere ,  nee  iatere  iaxta  pro- 

friamfiatum,  ibid.n.i^p.  344 
S0eai»  ia  foro  eet^ieatUtyRafratw  teaetartaatam 

ai  Utfaoiiaauifi^^fi^ata .  Aii,  mm.  i  ^ . 

Mr-  .     .  J44 

(Dos  pcr  (iupratorem  dehita fuhfiitaitur  fro  iote  4  Ta- 

tredebita.C.  16.  D.  i.  D.  i  .§.  5.  ".4.^.  346 

Stnprata  fiante fiatuto  excludcntc fiiias  fimoiocunq; 
i  faee^fiaae  Tatris  mortno  Tatre ,  fi  iotata  fait  k 
fiafrataref  non  liehet  iat  ail^itinuaa.C,  16.D.  i . 
/>.!.$.  4.  «.5.  i4<J 

Stantefiatutp  cxcludcntc  fxminas  dotatat  fine  expref- 
fione  i  quo  ftnt  dotatx,  probabilius  non  priuatur  iu- 
refiuprata,dotata  a  finpratore  fuccedendi  in  bonis 
Vatris .  ibid.  n.  4.  f.  547 

Stupratadotatakflupratore,mdlo  exifienteflatuto  ex- 
cludentefxminas  a  fucceQione ,  mortuo  Vatre  potcfl 
agere ad  legitimam.  ibid.  n.K.p.  ^48 

Jld  eximendum  fiupratorem  ab  onere  dotandi  ^upra- 
tam  nonfufficitconfeitfus  ipfutsfin^ata/edvlterint 
requiritwreaafiafmTUritmfiemf  ,16,7)  J„*D.  1 . 

Omrj  iotaaiiftafratamefi  iaiaSam  etiam  ia  faaarem 

Tatris .  ibid.  n.6.p.  549 
Mlfi  onas  efi  in  panam  ieli&i .  ibid,  n.j,  f,  j^y 


Stnprator  tenetnr  immedi^Ui  ptfifia^uttt  cmferreiO' 
tem  fiuprata  noa  exfeffatismftijs .  C-  ^6.  D.  x. 
D.  i.§.6.n.4.p.  550 
Et  iUa  dos,fi  fiMratadecederet  ante  nnftias^aifiret 
aiiffiasbiBreies  .^.H.$.p,  351 
Stuprator  inforo  iudiciali  non  cximitur  ab  oncrt  do- 
tandifti^atam  ex  eo,  mod  Tater  cot^itnta  eiiem 
eerta  iote  ^am  cwfw  maritaaent  ,C.i6,J>.i, 
T>.  1.  §  y.n.  j.p.  351. 
Tenctur  tamen  tantum  ad  eam  cotaruam  dotcm,  qum 
Tater  eeettiHt ,  tbU,  «4.  f,  m 
Jnforo  intemofluprator  non  tcnetur,nifiad  damnum , 
qmd faminapaffa  efiexfti^o.  ibid.n.  %.p.  jj7 
StafratarfaeiaaM  Mm^  vltm  aaa  teaemraamiih 
cere,  necdotare  .C.16.D.1.  D.i.f.9.  n.  j.  p.  554 
Illa  famina  non  conflituitur  in  deteriori  ftatu .  ibid. 

nu.^.p.  314 
Stuprator  f/emina  vilis  conditionis  fecundum  aliquts 
non  tenetur  ipfam  dotare  .C.i6,D.i.D.i.  n.l. 

f^'  355 
ytriastenetur  ad  ipfam  dotandam  .  ihid.  n.  4.  /».  35  J 
Tien  carrit  ratio  de  famina  iiihonefia  vita  ,  &  vUit 

conditionis .  ibid,n.6.f,  355 
Stafrata  e^  iotaadaiuxta  eoaiitieiiem  frofriam,  am 

laxtaqaatitatesfluprantis  ,^0.  n,  j.f,  3$tf 
Stuprum  proprik  non  eft  concMtXtetmvUaa .  C.  \6. 

D.i,D.i.$.io.a.},f.  iS^ 
Stafratorviina  hoHefiaextahiritUtc.i.  de  adiilC; 

twntenetureamduccrCfVel dotare.  ihid.n.  8.p.  357 
Si  violauit  fub  fromiffione  matrimottii  tenetur  ex  vi 

promiffionis .  ibid.  n.lt.f.  557 
Stantc  communi  praxi ,  tcnctur  vd  duccrc,  vcl  doure 

etiamji  non  oppr^seeitfab  proaufione  matritnon^ . 

I^.a.ix.p.  357 
Stupratorvidua  honefla  fccundum  aliquos  non  tcnetwr 

ipfam  dotare  ,  fi  illa  baberet  eot^ruam  dotem  in 

asatrimaaia  eonfiitatam .  C,  16.  D.  i .  D.  i.  $.  li. 

nu.z.p.  5j8 
yerius  tamen  Ula  exigente  tenetwr  dotem  couHituere. 

ibii.a.j.p. 

Cur  fluprator  viduam  per  vim  oppreffem  iam  dotatat» 
teneatnr  dotare  ,  &  Tfiter  noa  teneatar  iterum  do- 
tare,fii^ftafrt^orefatriti^aj^ii.n,i6:f.  359 

Stuprator  teneturfliiprat^m  dotare,  non  obflante,<}uoi 
eidcmpofl  defiorationem  itcrum^  atq;  iterum  fe  pro- 
fiitnerit.  C.  1  d.  D.  1 .  T».  i .  f  1 3.      p.  t6o 

Sipofl  fluprumafc  paffum  alijs  fepraflitaUarfecundum 
aliquos non tetietur .  ibid.  n.j.p.  }60 

ytrias  tamea  tenctur .  ihid.  n.  3.,  &^.p.  '  }6i> 

Stuprator  ,  ejui  icuitcr  follicitauit  virginem,eamqiA^ 
corrupit  fccundum  aliquos  eximitur  ab  onere  eam 
dotandt.C.  id.D.  i.D.  l.§.l^WA.f. 

Secundum  alios  cximitm  iaftro  MiNn^»  «ffl.*»  'Xter- 
no.ibid.n.^.p.     *  36% 

Secundum  aUu  ia.  vtrafatfaroaeaexiKUtar,  (bid.n.^. 
pag.  ^  )6i 

Secundum  alios  eximitnr  ab  onere  dotiSfnon  a  pretta 
pudicitiaamifj*.  ibid.n.^.p.  3^* 

lu  foro  confcientia  non  tenetur  dotare.  ibid.  n.6.  f.  ^ 

tiecde  rigoread pretiumpudieitia..Aii.  n.p.  f, 

Ex  £quitate  conrruum  effet ,  Xtt  aiifui  Ut^tier  ex 
Mmtate,Ati,a,io»P, 
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7^e^m(k»dme  nifarentes  tcneretnr  erogare  id 
fitfracoi^ruam  dotem,  quoi  ext^itur  ,  vtfojftt  nu- 
hare  cot^rui  .ibid.  n.  i  p. 

A  fsro  externo  compellitw  ducere ,  vel  dotare  nifi  con- 
cludevterprebetirffmnm  Uberi  emtfen^.  ibid. 

Enumerantur  aliqHje  conieSmt,  ex  f«»MV  wrgkitur 
feduSio.ibid.n.i^.p.  j6i 


6Sj 


Succcillo . 

fi[ia,vflncptis,qnibHS  non  cfl  lovp.ittft.:  do^  a  Vatrel 
vel  ^^uf)  fitcccdunt  xqiialtrer  cutn  mafculis  dc  iure 
cviii>fi.'i".i  .C.  16.  D.i.  D.i.V.  i^. n.lp.p.  XOJ 
Stantc  fljtiito  MtdioLini  cxcludente  fxmin^s  propter 
mafcHlos,non  folnm  filtj  ^cendentis  excludnnt  fdmi- 
nam ,  fed  etiam  nepotes  ex  Uitea  wtrfeuWiM ,  C.  16, 
D.  l.T.x^.n.  14. p. 


.  %3f 

Stuprator  ad  euitimdam  pdnam  dotationis  fufficit ,  QHantumuisfjcminffintingraduproximioresipfiafeet/^ 
quod probet,  fsminam  defloratam  anteccdenccr  ad  dcnti  .ibid.n.  i^.  p.  ij^, 
fiufrum  fuipe inbonefiit  vita.  16.  'D.i.  tZ).  i .  §.  Rcqitiritur  rameu,  vt  nepotet  ftnt  nati,  vel  (oneepti 
i%.n.%.,& ^.p.  5<S4       temporedelatxfticcejjionit.ibid.n.i6.p.  254 

Quomodo  probari  pofjit  inhonefU  Viiafrdeedeilt,/^     X:-  -»  cx^ilcutibns  mjfciiiis  cx  linea  mafcultna ,  fcd  tan- 


verb.  Frobacioj  T  eftes . 
StupratornoH prafumiturfeduxijfefamittam  ,ft  cotfiet 
faminam  bl  tnJUt^semfde^^,€,  16»  D.  l,D.l. 
i.i6,n.j.f.  366 


tum  exfxmintna ,  famiaa  aqui  fucetdunt  eum  maf- 
etUtt.  ibid.  n.  1 8.  p.  %9f 

yidc  verb.  Ncpos ,  &  ncptis,  vcrb.  St.ituta  Ate- 
\.i6.n.t.f.  366       cliolaai,&  vcrbota;nun«,&  vcrbotMius. 

Uem,  exmbeatUteratmatorias ,  quibus  fmt  imuta-    In  fuccefsionibus  afcendentis  ex  linea  faminina  eonemr- 


tus  ad locum  iihdinon .  ibid.  n.  4.  p.  266 
Jtem ,  ft  confiet  faminam  leubks frecibus  eonfei^^ , 
m.n.^.p.  366 
Stuprator ,  fi  oblato  prrtio  incitauit  fxmitiam  ad  coi- 
tum,  nonintelligttwrfcduxilk  ,fi  illud  obtulit  tan- 
quam  mercedem  iUius  aSus.  ibid.  n.  8.  p.  f66 
7{ec  item,fiobtiditemaaaHadandi',  ^  aUieiendi . 
ibid.n.p.p.  ^66 


rcntc  m.ifLidoex  z  >:o  m.Ui  imvnio,  &  f.ivnn.Tcx  alio 
vtcrqueaquiprimo  habetlocum.  C.i6.'£>.i.  2*.2.$, 
Vu.Ti.f. 

Stante flatuto  Mediolani  in  c.  i88. &  190,  ^1/4  eX 
fratredefimSoiiitcUigitur  abfUuti  exclula  dfuee^" 
fiem  patrui  pradefi^i  ab  intefiato  fer  iiimm  fo- 
tnium,  hoc  cfllfratrem  Tatris  eiufdm  Wtftis  fuper- 
fiitcin.  L  .  16.  D.  i.T.  %6.n.  $.f.  IJ^ 


Seem,fi«btulerit  animo  decipiendi.  ihid.  n.io.  f.  366    Mxiflentefratre,& forerefradefinmifwtirferfratrem 


StHprator,  fifiSi  obtulit  iUud pretium,prxfimitur  fe- 
duxi/ie,  & tenetur ad integram  dotem .  tbid.  n.ii. 

Stuprum  in  controuerfia  ^mteda foffit  probari .  i 

D.i.D.i.§.i8.p.  ,  c/^yo 

ftde  verb.Probatio. 

Stuprum  violentHm  quomodofrobetnr.C,  16.D.1.D, 
i.$.i8.n.  li.f.  570 
1{on  efi  neet^,  fnodfamina  atdmamrit,Aid,  11.14. 

W  .  310 
Stnprm  violentm  non  fugicienter  exeUiditar  exeo, 

qiioi  fxmin.i  pr.vxr..v:s  fit  cfcHa.ibid.n,t6.p.    37 1 

Stuprator  fropria  Jponjje  confcntientis .  /M^  verbo 

Sponfa. 

Stuprator  virginis ,  fi  non  hahc.it ,  qiio  ipfam  dotet, 
trattsfuadit  onus  dotandi  in  frofnum  Tatrm . 
i6.  D.i  .D.t.  §.%o.  f.  3j9 

yidc  verb.  Vatzr. 

StHprator,  qui  vioUuit  faminam,  qua  virgo  non  erat, 


cxclitdttur .  ihid.  n.  6.  p.  2  J  j 

Katio,  qux  exclndit  fororcm,afortiori  cxcludit  neptiM 
exfratre .  ibid.  n.  1 5 .  />.  XJJ 
X?"  exijlente  fratrcfratrisprxdefiinSi,  &  conarrrcn- 
te  ad  eiits  fHccefsioncrit  fororc  cum  nepti  aitcrius 
fratris  ne^it ferfororm  exebiditnr .  md.  mi.  ip. 

Frater  defiuSiafmeefsiwefratris  exeludit  amUam . 
ibUi,nAO,f,  <m,  157 

T. 

Tazack)  dotis . 

RE^^iila  ad  t.txandatn  dotcm  tncertam  qttotd  qnan- 
titatem  .C.  i6.1>.i.7.if.u.ti.p.  ^ 
Quantttas  iotit  exure  antifno'taxaHUerat  iuxteu 
qHaKtitatmdonatknisfr^iternnftim,  M.nn.tx, 

f^'  99 
Uttentn  Uire  mtdorno  taxanda  ^  mbitrio  kni  vhrt 

aHentis  quaUtatibns  eomriAentim .  i(nd,nu.  14. 
P^'      .  100 


fedeommnnithr  habemnrfro  tm^frebSMim  tene-  C^fnetndo  loci  potefl  prabere  re^ulm  ad  taxandm 

tur  cam  dotare.C.i 6.  'D.  I .  '/). i ,  $.11 . tt.^.p.  J7p  dotem incertam.  ihid.  n.i^.p.                     i co 

,Arguitur  .Axorius  inconjequentif  ,  dum  vult  tantum  Taxatio  detis  incerttt  nonfaUa  viuente  vxwre  fottfi 

reparandmeffedamnmiafmit .ibid.n.^.p.  yj^  fierieadmdefia^.fbid.n,i6,f.  too 

Imptitatus  de  fltipro  qiiomodo pqffit  fe  defcndcre  cxccp-  Et  maritus  intclligitur  habcreimexeadm  a  die  pro- 

tione impotentia, C,i6.  'D.i.  'D.i . ^.ix.per totum.  mijsianis .  ibid.  n.  ij.  f,  lOl 

>  Sti^rim  non  frofrH  fit  per  genitaUm  apfroximatio-  Ud  taxandm  eongndtatm  Ms  k  Tmre  tonfiitma, 

nem,etiamficontin^.tt  comeptio.ibid.n.^ .p.    581  qitale  tcntpus  pt  attenienim,  C.ltf.  D,  l,  T.  l^. 

.AdJiuprumrequiritHrfraiitoclaufiri, &Jemiaatioin  nu.ji.p.  io8 

eodm.^,njS.  f.                            fSt  TaxmioditisinnUUefcutis bonimirt  in  vaUsre  inodc- 
Si  contingat  pcr  foltim  genitalinm  approximationctn 
cum  fcminis  cmijsione  conceptio,non  cuitatur  fxna 
dotationis.Aid,nJj,f,  |8i 
Stuprator  dotem  fiuprata  eonflitutam  mortua  c.zdem 


ctm  l:ii'Oi-!au  pro  quolibet,quantumuis  fcutiilli  attri 
in  valorc  crcucrint,  probabilius  non  efi  foiuetida,ttifi 
fcenndmvdorm  dnodetan  mUtrm,  C.  t6.D.  1. 

D.^.$.6.n.^.p.  588 


(iuprata  non  rcpetit.C,i6.D.iJ>,l.^.3Xj»^  P-fO^  ^^'^  taxatio  non  tntciUgitur  foUmi  faSa  eaufa  demon 
fVrfrvcyi.DosobftupniB.    .  firatioms,&viare,Urii,n,7,f,  589 

Bstt%  Taa- 
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Tcmpus  ;  mixlo  obli^dta,  &  kibente intercfse.  i&Hf  AI  »./.87 

temgiu  attcndeudnm jit  ad  taxandam  cot^rHit^-  Dcbent  cfse  de  pr*tcrito,  ibid,  n.lj.f.  Sj 

tmiotis k 7atrtemitkitKt0 . C,     D^i.T.X). ».  Tipn  fnfficit , fMrim 97t  fhrapt* ,  &  frgtifitmer 

jr.p.                                                 »08  protaca.  ibid.tij^.p.  %y 

Scnteutu  aJjercus,qMod  qiunda  filia  remuUuUt  bomf  fn  cafibns,  in  quibus  verba  enuntiatiua  frobant 

.  paurmt  Mtnjiniim  ftt  ten^  mtrtis  TMris .  reqitiritHr  tHramentm  fmtitut  ht  fnpfkmmm  ^ 

ibid.  n.-^i.p,                                        lo8  probationis.ibid.n,  i-y.p.  '  g-^ 

Scntentia  ajkrens  attcndcndnm  cjfe  tempus  Cfatra^us  T^n  folHm  yerba  enunttatina  dc  cotifittMtiotie  dotis , 

■:  dotalis  .lbid,n.];j.p.                         3bo8  Jed  etim  k  foltithiie  vfttrtirm  pnhmt  pr»  do- 

.Mia  fentcntia mcdia rcfcrtur  .  ihid.  n.  54.  p.       lo8  te.  ibid,  n,  1 6.  p.  87 

l'empHs  obitHS patris  cx  volwKaie  /it'/*-  jttcndi  pote^ ,  ycrba,  qmbus  vxor  duU  tn.ir<to ,  do  cibi  bona  mca, 

.   Ibid,n.j^.p,                                  >o9  aifigiiOtibiboiumea,/M|^(/rnr«r<MIV«N(M^ 

^ttendendnm  c(\  tempus  dotjt!on!!,qujnja  fjUa  in  do-  $iirif»em  rfpfM»  tbid.  u.x6, ,  &  Vfif»  ffl 

tatione  nonn  ft/mfiaHit  ba/iispatcruis  extantcJiatH"  Vidua, 

ro  exclHdcHtcfxminasifitetefmteJtdi.  n.}6fjx>9  fomiAitmem  vi^  m»  «fi  frtprii  fiifnm .  Cltf. 

tf^pw  extante  fiMtuto  mortuo  patrefot^  ^pTt  adeo-  £). i .  D.i .  §.  i o. 

pUmcntHmlcgitimje.lbid.n.jj.jp,             X09  otccuf.msdeflHprodcbet  probare  ,qiiodjiupratajuerit 

Ttn^Mtdotandamfitfrmm  por Huprmenm  ejl  im-.  v:>-go.  ibid.  »4.  p.  5$tf 

mediath  poH  fiuprum,  non  illud  miftimimt  •  C,  16.  f^idualjonejla  pcr  vimoffrtftaiitifm  etim fiuprata. 

.   D,  i.''I>,l.S.6,n.}.,&4,p,                   J50  ibid.n.^.p,  ^57 

TeJlamcntuin  .  ^idua  ooncfia  vioUtafuh  promijjione  mmnmonij  ejl 

Coofefsiodmisrecept^faUa  intejlmct\to,non proj.it,  diicettda,veld9t49da,ibid,  a.j.f,  557 

meexeUiiiteieeeptioncm.C.  16. D.  i.  P.  zi.n.37,  f1d»ahoii^etimf€rv^vi^m*mtmiimisits€.i, 

pag.                                        171  <\cidvAx,m»e0imciida9vel4o*mii«,Sbid.mi.3. 

Coi^fsio  faSa  i»  te^mento  habcr  potiuf  yim  legari ,  fag^  557 

mmmrmiommveridebiti.  ibid.n.  S9.p.      171  lUaviotatloimeftpropriijlHprnm.^ii.n.p.p.  557 

fitfufiiactiiriit  v^-m  lcg.iti .  ibid.H.^i.p.            ijj,  yidMaviolata  fub  promijfionc  mjtrimontj  cjl  ducenda, 

^fgttamcn  fi  ddjit  flatutmprohibetu  donationes in-  vcldotandaexwfromijfioais.ibid^a.n.f,  357 

tereonmgescaufamartit.lmi.n.^x.p,         \jx  FfduapervimviatataexeotmimmfrmcieStdnteiiia, 

Cot^cfsiQ  djns  faiia  in  tifl.imciuo  fujli)ictiir  invimle-  vcl  dot.nida.  ibid.n.li.p,  J57 

'  S'^*»  quamHif  fuerit  Jiae  certa  qMoatitate ,  ibid,  n.  yidaa  i)o>te^afervimofprefsa  fotefi  ahoffrcfsoredo' 

;  I .  f .                                        1 75  ^  f^f^  *  qnamntt  aateeedmitir  fiirit  eongrat 

Tcftcs.  dotata.  C.i6.D.i.D.i.§.ll.a.^.p.  jjB 

Tejies  fiimilares  fu^cieatcrprobaat  iaboacftam  vitam  ^urjluprator  viduam per  vim  opprefsam  iam  dotatm 

praxeiemmfami»!!  flMfrauaieg^km  eximen^  tematur  iterum  dotare,  &  Tater  noii  teneatm  ite' 

fiupratamiifmmiotmimtts.C.  i6.D,  1, 1Z>.i,$.i5.  rii  dmare,fi  aflupr.uore  fucrit  dotataJii^6^,^f 

»,6.p,                                        $6%  V»rgo.  Virginiias. 

^prAmimet inboiifer t^fi^pikreti^tmner emm^'  fHrgo fttteeitma i  viro ,^em»oa cormpit ,fiiihh 


tatimt^ibidt»t.7»f,                  .            j6f  fcquendo  notamt  infamia,  fi  Jponti  admifsit  ill*m., 

Vt  foiUcitatioaem,&comitatminotteJiparfoUi(ita»% 

Vdldanuin .  tm  dmanda,  pteat,  /i  iaaitafaffaeH,  C,  i6,  *D,  t, 

£mi»a  minor  i^.  anms  non  potcfl  tj'W  feohli-  D.i,§.  ix.  n.j.  p.  jjp 

gare  pro  doic  ancnus  ,/cJ  pouji  fetucrt  rcmedio  yirgo  eji  domina  fua  virginitatis      l6.  D,  l.V.  j. 

'fWtiam,C.s6.D.i.D.i.§.i6.n.s.p.       ■^9%  \.i^.n.%.p,  jfyk 

ffUeianum «on potefl  fuffragirri  fsminx,  qux  conjlaiiic  Ftrgo  qux  leuiter  follicit.it a  confenfit  defioratimv,  no» 

matrimoaio  fidciulsit  pro  aitero  ,  qus  tencbatur  do'  cji  in  foro  confcientia  pcr  dejioratorem  dotandajbti. 

tmfSntm^^»tre.C,\6.D.i,Dx.S.%jJo^.p.^96  m.6.p, 

7i(<r  etim  famina ,  qna  fe  obligaiut  pro  dotc  conjcr^  lura  prxfnmunt  pro  virginitdte  ,  zmdi  ad  firupatorem 

0,     refiitaenda  mulieri  dotata.     i6.'J).  i.  onus  incnmbit  probandi  eius  negati  onem  .f.i  6J>.  l  • 


D.X.i.iA.a.i.f.                               ^96  "D. i.j.ij. n.^.p,  ^ 

famiaamaior  i^.anms,  qaafeobligaaitprodonatiO'  Virgiaitat  fccundum  aliquos  medicos  noa  eoafi^it  ia 

»efrofternup(ias,poteflfe  t»eribcveficio  yelieiani,  earaeamembrana.C.i6.1>.i.D.i.§.iSjij6.p.s69 

C,l6tl>*l*^'i"§'30.a.7.p.                   501  yirgo,qua  talis  tantum  erat  fccundum^ommitHem  bo' 

Veadicatio «  niiiii>iB aSiimmmem efi  dotaada per  fiupratorem , 

ftaiUeaei»  dotts  quomoio  competm  mm^,C,l4j).i,  fi  faerit  ab  eoim  violata  C,i6.1>.i.D.i.i.u, 

Verba  cnumiatiua .  Vfusfrudlus ,  Vfufiru^Uiartus, 

ffihaemmiminafmioreimis  pleni  preham ,  C,  t6.  yfusfn0«frei  potefi  effe  materiaieeit,ftmtraiii»iO' 

Z).i.  T.14.  w.7.p.                                  8<5  tcm  .C.  16.  D,  i,T.  ji.n.^.p,  5x7 

itiamfi  verba  enuntiatiua  prolata  fint  aitero  abfeute  Siae  ajjignctur  vfasfru8us pro  dote  retentaproprietate, 

itmimi»ten^agitur.iM.».i.f.            96  fi»ealJ^tttrfolmi)fM^r»Sm,qi*oga»detdotans. 

Mtim&  tfsent  tucidcnter  prolata.  ibid.  n.io.p.    87  lbidji.6.&  j.p.                                   J 18 

ftfi^^itmer  probeatf  debeat  ejfe  a  perfoaa  quoquo  $i  vfusJruQus  afsignetm  i»  iotm fine  (oafenfu^demmi 

dirt' 
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Jim8ii%teUigitiir  eoruejfa  fotatmm9fit»,i^» 

n.S.p.  ji8 
SiproprietariHS  eancefsityfitn^t^Hmi*  iotemretet^ 
U  proprietate  non  expirM  vfH^rt^Snf  morte  fr»^ 
prirt.xr{i  .  ihid.  n.     p.  j2,8 
yjiufrMilus  potcji  in  datcm  'co«flititi  confetuiente  m.a-' 
nfi  ^t^finetimepK^mitt  mattim^ ,  iSM. «. 
lo.p.  518 
falio  dimrtie,  fi  vfMsft  uSMS  cfl  transferibiUs  i  mory    yxor  poteji  fcobLigare,  &  fideiiil/ere  pro  marito  ih 
ritottran^f^  iOet  i»  vxmm  9  vet  Hnt  kttreiex  ^      tmftiotk  emmmmitfiiM^  r,ttf.£^t,  J>,s.  $.19.  n, 
ihiJ.n.ii.p.  jip       j.p.  <j8tf 

Si  tton  efl  transferibilis,  transfertier  fola  commoditas  ,    f^xor,  an  po(fu  fc  ohligarepro  marito,  vel  cmn  marito 
Ibidji.ix.p.  ftp      feo  dote  priuignx  fcntentia        negontis  am 

FXor  vfMfrM3uariabonorummariti,poteft  iurante  v/u-  fuis  ratiomblu^CA6*.  />.I, />J.  $.to.W.&. 5  ,  & 
fri^dotemexigere  ab  Ijoredibus  muriti.C.i6.'D^  4./'.  487 
l.D.x.§.j9.H,^.p.  JII,  MeUusvxorpoteftfiobligarevelpnwurittaVelcMm 


6if 

mMiter  eontn^him  efi  eum  ipfius  ignorantia,  btbet 

t^citJmhyporhrc^m  inhonis  m.iriti.  ihid.n.^i  .p.^ 
£tetiam  priuiic^tum  prxlatmis  ^uoad  c^tteros  cre^U^ 
tores.iha.  n.^,p,  ^  66 

yxor ,  qux  in  matrimonioinualiio  fciemempritOf  & 
ipfa  ignorante  fmt  earn^hr  ctgmtOt) 

tionntionmpr^termftUtt,^i^tH.i 

mjrit!im.C.i6.D.i  .V.JZ.n.  ly.p.  7J 


ffusfrulius  omninm  bonoru  reliSus  per  maritnm  vxori 
titnlo  inflitntionis  ffecnadum  aliquos  refoluitnr  in 
legatnm  .C.i6.T>.i.D^x.§40J*.x.p.  Jijt 

SecHHdm  nUosfyfimtier  in  vrai  bmreiitn^MttdJt^jx 

Seeundum  Manticamnottfu^inetnrini^  ftarcditatis 
qujniopoft  martm  mntrit  veutm  ^  fiUns .  Aiiji. 

Tuncfilius  ratimmlegftkMfe^  t^  bmreiittitm « 
ibid.n.i^^  jlj 
Sipojl  mortm  vxaHs  vftl^tiShufUt  fit  tmattn*  «sr* 


maritoproiote  priuign^e.ibid.  «.y .  p.  487 
f*«r  ,  fi  fimnl  cum  marito  ptomiferit  iotem  pro  jilis 
communit  &  ios  illafucrit  congrua  habito  refpeHu 
aipatrimoninm  mariti  inteUigitnrfolnm  fiieiufforih 
aecefsifse  .C.16.  'D.  i .  'Z>.r.  §.xt.  n.x.p.  488 
7{ec  intelitgiturcQncnrrcre  ammoiommiifjaLrMeil' 

iifiliam  cautiorem .  ibii.  n.  5.  p. 
fOcor,fi  principaliter  in  promijfione  iotis  profilia  e«m* 
mmi ,  &  exprcffc  fe  ohlig.inerit  ciim  mjrito  tene- 
inrfolneredotein  ex  parafbemalibnt^  extant.{'.  1 6. 
D.  I.  n.z.p.  489 


traneus  inditutio  vxorit fnftiaetier  in  iA»  iMnii-  finon  extant  fvcundum  .iliquos  nanveMbmtkiobliga- 
tatis  tibii,nj6.p,                               JI4      timiebonftiotaUa  ..ibid.u.j.p.  48^ 

Utpro  tempere  v/m  vxoris  hmretitat  mmiititHr  ia^  Seenndmdios  venimit.  Aid.  n.  4.  o.  4^0 

cens .  IbiJ.  n.j.p.  514  FSuente  eadem  vxore  non  poteft  fM  exetntio  in  bonit 

Sifofi  mortem  vxonsfnerit  vocatus filius,  films fne^      iotalibus.  ibii. ».  j./^  4^0 

«tdit  immeiiati  m  Ugitimml  &•  potcfi  aiireiare^  Fjeor ,  aua  aqui  prineifMiittr  ft  oUtganit  tm  maritn 

iitatctn .  ihid.n.  8.  p.  514       pro  dote  filix  commiis  fecundum  aliquos  iiitelligitur 

Tefi  obitum  matrisfuccederet ,  vt fimpiex bareSf  mn      obligata infoitdH. .  C. 1 6.. D.i.D.    $.24^». j .p.  4^1 

vtfiieicomm^krint,AiiM.pf.  J14  MdimoUigatKrsantmpro.viiriti^^.n4.p..  4pi 

yicor  vfnfruflitaria  pote/ldurante  tft^rnSufnam  do-  Quamiiis  vtcrtfue  obligetur  tantum  principiuiter  pro 


tmfcecmere .  Jbid.n^  lo.p,  J14 
V<or. 

fyor  puttttiua  difcedens  profria  auSoritate  i  marito 

nonamittitiotem,C.i6."D.i.  T.ii.n.  ip.p. 
FieorcmitriAensfeientermatrinuiiim  bnuiUm  nen 
repetit  iotem.  ibid.  n.  lo.  y.  5  9 

yxor  putatiua  rcpettt  dotem  ,  ^nanio-  matrimonium 
mdliter  contraiim  efl  cm  igneranrin  vtrit^faet 
vel faltem ipfius vxoris.  ibid.n.i i.p.  j j> 

Xt  vtiquercpetit  oQioneexfiipHlatu .  tbii.  n.z^.p.6 
i^imiio  nntUter  eontmxitex^Korantia  inris^  nen  aih- 
tem  faCii  potefl  dorem  rcprtcre.  ibid.  n.  x^.  p.  60 
Uemiictficontraxiccum  fcientia  iuris^fei  tgnorantia 
filBU^ibii,n,%%,p^  61 
pfjter  repetit  iotcm  pntatinam  iatm  ^  amado  matri- 
moninmconera8nmnonejl.ibii,n.xa.p,  61 
Stim  fi  fua  vobmtuerea^f^aritib  en  temrabenio . 

ibii.n.xg.p,  61.. 
yieorputatinarepetitibtmffi  matrimomnm  nonfue-    Vxor pro  iotis  reflitntione  tenetnftot  bona  fidricom- 
rit  cofnnmatum  etiam  ex  alia  canfa.ibii.n.^o.p.6i,       mijfi  recipere ,  fi  aUa  boaa  non  extant  ex  vi  7{on. 
Fxor  oon amittit  iotem  putatinm  ,  qnaniomatrim-       Cm^.  AMiolani.  C. i6.D.i ..D. j .  $. ^4. nj.,p.  6 jo 
«nitM  inter  ipfam  feruam,  &  maritmHbermeim-    tt  vtiipie  ni  iuflam  ^imationm  fecnnim  ieclara- 
traBumefl  cum fcicntia  mariti.  ibid.  n.^i.p.    <5j        tionem  Senatus  Meiiolani ibii.. 
PkoTfHnn feienter  conttaxit  innaUii  cnmmarito  igno-    Etiam  attcnto  lure  communi  tenetur  vxor  tot  bmu 
rimtetenetnr  verfns  ipfnnUei^^ibii,  ».34.  p.  64.      fiieicommijfi  rccipere,  quot  iutegrent  femtlm  ve^ 
yjeer  qnoai intmfntmhnm^  mmi»i  matrimomum      ram  d^iintatimimtmipnmi»tem,^ji4M,  639 

t:  k  $i  l  S,  • 


viriU  f  videtur  tamen  vnus  pro  aitcro fecnnim  aU» 
qntteU^fHetimnu^trii  fm parte  atterint, 

ibid.  rt.<^.p,  4pi, 
Trobabilius  vnus  pro  alio  non  ohUgatur  accejkrii , 
ibii.n.6.p.  49% 
rxor  f}antcflattito ,  rjuod  non  pofj^t  fe  obUgare,  nec  bo- 
na  fuafinecertis  folemnitatibuspotuit  valiiefe^ 
obUgare  pro  iote  alterius  non  fematis  fiatntijb' 
lcmnit.itihus.  ^.id.D.i.D. 1.^.15.  n.^.p.  494 
Fxor  vfujruduaria ,  /'^dc  vcrb^  i,c^atuin ,  &  vcrbo 

vfiifirnaus,  &  vfufruAuarius . 
l^or  agens  caufa  iotis  repeteniis  aduerfus  obligatum 
cian  alijs  non  potefi  eliii  exceptione  ceiendarum . 
C.i6.D.i,D,i.$,$t.n.$.p.  694 
yxor,cuipetnuritumgraHatum  fiieicommiffo  pro  re- 
fiitutione  iotit  iatus  efl  fideiujfor  non  obflante  fi- 
deiufftone  potefl  agrre  iireSe  contra  AawjSjfefcwp- 
mtft .  C.16.D.  i.i>.j..$.  Ji.  «.j.f ..  6t4 
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